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GASBISR8  OF  UVS  STOCK.' '  (See  also  Animals  ;  Bailments  ; 
Carriers  of  Goods.)  *    '  . 


Carriers  of  Live  Stock  as  Common 
Carriers^  i. 
England,  2. 
Michigan^  5. 

Kentucky  and  Tennessee^  6. 
United  States  Generally,  6. 
Injuries  Arising  from  Intrinsic 

Qualities  of  Live  Stack,  8. 
Carrier's  Liability  when  his  Neg- 
ligence  is   Primary  Cause   of 
Loss  or  Injury,  9.  [10. 

Carrier's  Duty  to  Receive  Live  Stock, 
Notices  Limiting  Liability,  10. 
Contracts  Limiting  Liability,  10. 

English  Statutes  and  Their  Con- 
struction, II. 
United  States  Generally,  13. 
New  York,  15.  [15. 

Notices  of  Claim  for  Damages, 


%  J  f% 


Drm^er^^f asses,  16.  [i6tf. 

Carrier^ s  iJapiUty  During    Transit, 
Duty  to*  Ifiiinish  Safe  Cars  and 

Appiiance^^  j6a. 
Loading  and  Unloading,  i6b. 
Duty  to  Feed  and  WcUer,  i6d. 
Duty  to  Care  for  Ui9€  Stock  Gen- 
erally, i6d. 
Liability  for  Delay,  i6e; 
Loss  of  Market,  \6f.         •'  ^  •    \ 
Connecting  Carriers,  i6f.  '/'"'/ 

Statutory  Regulations  as  to  Transport, 

tation  of  Live  Stock,  1%-. 
Actions   Against    Carriers    of  Live 
Stock,  \(3g. 
Burden  of  Proof,  1%-. 
Evidence,  i6h. 
Measure  of  Damages,  xUi,  ^ 


1.  Carriers  of  Live  Stock  as  Common  Carriers. — ^Common  carriers 
of  goods,  as  has  been  already  shown,^  assume  in  their  undertak- 
ing to  cany  what  are  practically  the  obligations  of  insurers.  As 
usually  expressed,  they  insure  against  loss  or  injury  from  whatever 
cause  arising,  excepting  only  acts  of  God  or  the  public  enemy. 
^Vhile  sufficiently  accurate  for  practical  purposes,  this  statement 
of  the  rule  is  subject  to  the  further  qualifications  that  common 
carriers  of  goods  are  not  liable  when  the  loss  or  injury  results  from 
the  neglect  of  the  consignor,  or  from  the  intrinsic  qualities  of  the 
articles  consigned.^  Under  this  last-named  exception,  the  law  of 
common  carriers  of  live  stock  is  properly  classified. 

1.  CAJtRiBRS  OF  Goods,  3  Am.  &  Eng.        S.  Carriers  op  Goods.  2  Am.  &  Eog. 
Encyc.  of  Law,  778.  Encyc.  of  Law,  787,  841,  853. 

3  C.  of  L.— I  1 


^UwWMk  CARRIERS  OF 


The  justice  of  a  distinction  based  upon  the  cfaaiacter  of  the 
freight  is  scarcely  open  to  question.  In  the  same  way  that  a  car- 
rier is  not  held  to  a  like  responsibility  for  the  safe  carriage  of  a 
bale  of  cotton  and  a  box  of  fruit,  his  liability  in  the  transportation 
of  live  stock  is  modified.  The  most  scrupulous  and  painstaking 
performance  of  his  duties  could  not  guarantee  an  owner  against 
loss.  Railri(^  companies — the  class  of  carriers  almost  exclusively 
in  question — must  use  the  cattle-car  and  the  locomotive.  In  ad- 
dition to  many  other  possible  causes  of  damage,  the  following 
must  be  considered:  Animals,  whatever  their  q>ecies,  must  be 
crowded  ox  partitioned  to  avoid  slipping,  and  the  former  proiess 
is  likely  to  result  in  suffocation,  while  the  latter  would  be  too  ex- 
pensive for  the  shipper;  they  must  have  light  and  air,  and  the 
open  car  means  exposure  to  the  weather,  often  under  conditions 
unfavorable  to  their  health ;  they- must  be  fed  and  watered,  which 
necessitates  unloading, and  r^ldadit^g*  with  the  attendant  dangers; 
add  to  these  difficulties  many,  others  which  are  attributable  to  the 
natures  and  habits  of  anim^ils-^— they  become  frightened  and  un- 
manageable ;  they  kidc.'Grr'gore,  or  fall  down  and  cannot  rise ; 
they  crowd  upon  ^n^f 'suffocate  the  weak;  they  suffer  from  the  un- 
natural mode  origdonrotion  with  its  attendant  hardships,  and  often 
with  the  lengthlof  iKe  journey.  These  and  similar  considerations 
have  brought*4b6ut  not  only  a  unanimous  holding  among  the  au- 
thorities/Hiat.  carriers  of  live  stock  were  not  insurers  against  loss 
or  injury''ansing  from  the  inherent  nature,  habits,  etc,  of  animals, 
but'Jtave'produced  some  difference  of  opinion  as  to  whether  car- 
^dbrs^Of  animals  were  common  carriers,  liable  to  their  duties  and 

.  i9uV}ect  to  their  responsibilities.^ 

"'•  {pi)  England. — It  is  sometimes  asserted  that  by  the  English  law  the 
transportation  of  live  stock  by  railroad  does  not  come  within  the 
reasons  of  the  rules  applied  to  common  carriers,  so  far  as  relates 
to  the  care  of  the  property  and  responsibility  for  its  loss  or  injury/^ 
The  considerations  already  adverted  to  have  clearly  resulted  in 

*%ome  difference  of  opinion  among  English  judges,  but  an  examina- 
tion of  the  conflicting,  and  more  particularly  the  latest  cases,  will 

1.  There  is  a  conflict  of  opinion  as  to  of  such  a  contract  the  common-law  rule 

whether  the  common-law  rule  of  liability  should  be  applied.      Palmer  v.    Grand 

as  applied  to  common  carriers  should  be  Tunciion   R.,  4  Mec.  &  W.  749;  7  Dow. 

.  extended  to  include  carriers  of  animals.  P.  C.   232;  i  H.  &  H.  489;  3  Jur.   559. 

Doubts  were  expressed  upon  the  subject  See.  generally,  Michigan  Southern  R.  v, 

in  the  following  cases:  McManus  v.  Lan-  McDonough,  21  Mich.  169;  Lake  Shore, 

<ashire,  etc..  R.,  2  H.  &  N.  693;  27  L.  J.  etc.,  R.  v.  Perkins,  25  Mich.  329;  Louis- 

Exch.  201;  4  Jur.  N.  S.  144:  4  H.  &  N.  328;  ville,  etc.,  R.  v.  Hedger,  9  Bush  (Ky.), 

Can*  t/.  Lancashire,  etc.,  R.,  7  Exch.  712;  645;  Nashville,   etc.,    R.   v.  Jackson.    6 

Pardington  v.  South  Wales  R.,  38  Eng.  Heisk.  (Tenn.)  273;  Baker  v,  Louisville, 

L.  &  Eq.  432;  I  H.  &  N.  392.                *  etc.,  R.,  10  Lea  (Tenn.),  304;  s.  c,  16 

In  other  cases  the  question  has  been  Am.  &  Eng.  R.  R.  Cas.  149. 

made  to  depend  upon  the  existence  of  a  2.  Michigan    Southern  R.  v.  McDon- 

special  contract  of  transporution  limit-  ough,  21  Mich.  169;  Lawsoa's  Contracts 

lag  the  carrier's  liability.   In  the  absence  of  Carriers,  §  16. 
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Caniin  of  LiT«  Stodc                  LIVE  STOCK,  m  Conmum  Carrien. 

acarcely  bear  out  these  statements.^  An  accepted  authority,  after 
a  review  of  the  decisions,  lays  down  the  following : 

1.  Engliili   AuthoritiM.  —  Blower    v.  negatived.     The  court,  Willes  and  Keat- 

Q/nax  Western,  etc.,   R.,  L.  R.   7  C.  P.  ing,  J  J.,  held  that  the  company  was  not 

655:  41  L.  J.  C.  P.  268;  27  L.  T.  N.  S.  liable.     Willes,  J.,  said:  *'  The  question 

^83;  20  W.  R.  776;  Nugent  v.  Smith,  L.  as  to  their  liability  may  turn  on  the  dis- 

R.  I  C.  P.  Div.  433;  45  L.  J.  C.  P.  697;  tinction  between  accidents  which  happen 

34  L.  T.  N.  S.  827;  25  W.   R.   117.  re-  by  reason  of  some  vice  inherent  in  the 

versing  s.  c.  L.  R.  i  C.  P.  Div.  19;  45  animals  themselves,  or  disposition  pro- 

L  j.  C.  P.  19;  33  L.  T.  N.   S.  731 ;  24  ducing  unruliness  or  frenzy,  and  acci- 

W.  R.  237;  Kendall  v.  London,  etc.,  R..  dents  which  are  not  the  result  of  inher- 

L  R.  7  Excb.  373;  41  L.  J.  Ex.  184;  26  ent  vice  or  unruliness  of  the   animals 

L  T.  N.  S.  735;  20  W.  R.  880;  Roberts  themselves.     It  comes  to  much  the  same 

r.  Great  Western  R.,  4  Ad.  &  El.  N.  S.  thing  whether  we  say  that  one  who  car- 

506.  ries  live  animals  is  not  liable  in  the  one 

In  Palmer  v.  Grand  Junction  R.,  4  M.  event,  but  is  liable  in  the  other;  or  that 
&  W.  749,  Parke,  B..  mooted  the  point,  is.  he  is  not  a  common  carrier  at  all,  be- 
as  appears  on  page  758  of  the  report,  cause  there  are  some  accidents  other 
patting  the  following  question  to  defend-  than  those  falling  within  the  exception  of 
aots  counsel:  **  Does  the  rule  as  to  neg-  the  act  of  God  and  the  queen's  eneipies 
ligence  apply  to  live  animals  as  to  men  for  which  he  is  not  responsible.  By  the 
or  horses?  Of  course  where  they  are  expression  'vice,'  I  mean  that  sort  of 
stolen,  it  would:  but  is  it  so,  where  they  vice  which,  by  its  internal  development, 
are  delivered,  although  hurt  or  damaged  ?  tends  to  the  destruction  or  injury  of  the 
If  misdelivered  the  carrier  would  be  lia-  animal  or  thing  to  be  carried,  and  which 
ble;  but  they  would  not  be  liable  for  a  is  likely  to  lead  to  such  a  result.  If  such 
mere  accident  to  a  live  animal  supposing  a  cause  of  destruction  exists  and  pro- 
the  carriage  to  be  safe  and  good  and  duces  that  result  in  the  course  of  the 
properly  conducted."  journey,  the  liability  of  the  carrier  is  ne- 

Remarksof  the  same  judge  looking  to  a  cessarily  excluded  from  the  contract  be- 

modified  form  of  liability  are  to  be  found  tween  the  parties." 

in  Carr  v,  Lancashire  &  Yorkshire  R.,  7  Shortly  afterwards  the  same  point  arose 

Ex.  707.  and  the  court  in  McManus  ?/.  in  Kendall  v.   London  &  Southwestern 

Lancashire  &  Yorkshire  R.,  2  H.  &  N.  R.,  L.   R.  7  Ex.  373.     There  a  saddled 

695-702,  refer  to  the  opinion  expressed  horse  was  placed  in  a  proper  horse-box. 

in  this  latter  case  as  entitled  to  **much  According  to  the  usual  custom,  the  saddle 

consideration."  was  left  on  with   the    stirrups  hanging 

In  the  last  case  cited  reported  on  appeal,  down.     At  the  end  of  the  journey  the 

4  H.&N.  346. E^rle,  J.,  declared  he  found  horse  was  found  injured  in  the  forearm 

"neither  reason  nor  principle  for  holding  and  fetlock.    The  ruling  in  the  preceding 

that  defendants  were  bound  to  receive  case  was  cited  and  followed,  Bramwell, 

living  animals    as    common    carriers."  B.,  adding:  "  But  if  it  so  hurt  itself  from 

See  also  similar  remarks  by  Pollock,  C.  the  defendants'  negligence  or  from  any 

B.,  and  Martin,  B.,  in  Pardington  v,  misfortune  happening  to  the  train,  though 
Somh  Wales  R.,  i  H.  &  N.,  at  page  396;  .  not  through  any  negligence  of  the  de- 

and  by  the  judges  in  Harrison  v.  London  fendants,  as,  for  instance,  from  the  horse- 

6  Brighton  R.,  2  B.  &  S.  122,  152.  box  leaving  the  line  owing  to  some  ob- 
In  Blower  v.  Great  Western  R.,  L.  R.  struction  maliciously  put  on  it,  then  the 

7  C.  P.  655,  the  question  arose  on  the  defendants  would,  as  insurers,  be  liable." 
followiag  facts.  Thirty-three  head  of  In  Blower  v.  Great  Western,  etc.,  R.. 
cattle  were  delivered  to  defendant  for  L.  R.  7  C.  P.  655;  41  L.  J.  C.  P.  268;  27 
transportation  from  one  point  on  its  line  L.  T.  N.  S.  883:  20  W.  R.  776,  Mr.  Jus- 
to  another.  They  were  loaded  in  a  tice  Willes  remarked  that  the  conflict  of 
proper  way.  A  bullock  escaped  from  opinion  found  in  the  authorities  respect- 
one  of  the  trucks,  and  was  found  dead  on  ing  the  liabilities  of  carriers  of  animals 
the  track.  Its  death  was  caused  solely  **  may  turn  out  after  all  to  be  a  mere  con- 
by  its  escape  from  the  truck,  and  it  had  troversy  o£  words." 

made  its  escape  either  by  climbing  over  In  Clarke  v,  Rochester,  etc.,  R.  Co.,  14 

the  top  rail  or  forcing  its  way  between  the  N.  Y.  570;  s.  c,  67  Am.  Dec.  205;  Denio, 

iron  bars  of  the  truck.     All  actual  neg-  C.  J.,  held  that  a  railroad  company  act- 

ligeace  on  the  part  of  the  company  was  ing  as  a  common  carrier  of  animals  is 
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noi  liable  for  their  dying  or  being  injured  accident  unconnected  with  the  conduct 
from  causes  arising  from  their  animal  of  the  animals.  But  the  rule  which 
nature  and  propensities,  and  which  dili-  would  exempt  the  carrier  altogether  from 
gent  care  could  not  have  prevented;  but  accidents  arising  out  of  the  peculiar  char- 
is  liable,  in  the  absence  of  special  agree-  acter  of  the  freight,  irrespective  of  the 
ment  or  proof  of  inevitable  accident,  for  question  of  negligence,  would  be  equally 
loss  or  damage  which  might  have  been  unreasonable.  It  would  relieve  the  car- 
avoided  by  use  of  care  and  foresight,  rier  altogether  from  those  necessary  pre- 
whether  due  to  the  conduct  of  the  animals  cautions  which  any  person  becoming  the 
themselves  or  to  incidents  of  the  com-  bailee  for  hire  of  animals  is  bound  to 
pany*s  business.  **A  bale  of  goods  or  exercise,  and  the  owner,  where  he  did 
other  inanimate  chattel  may  be  so  stowed  not  himself  assume  the  duty  of  seeing  to 
as  that  absolute  safety  may  be  attained,  them,  would  be  wholly  at  the  mercy  of 
except  in  transportation  by  water,  where  the  carrier.  The  nature  of  the  case  does 
the  carrier  usually  excepts  the  perils  of  not  call  for  any  such  relaxation  of  the 
the  navigation,  and  except  in  cases  of  in-  rule,  and  considering  the  law  of  carriers 
evitable  accident.  The  rule  established  to  be  established  upon  considerations  of 
from  motives  of  policy  which  charges  the  sound  policy,  we  would  not  depart  from 
carrier  in  almost  all  cases  is  not.  there-  it,  except  where  the  reason  upon  whiclr 
fore,  unreasonable  in  its  application  to  it  is  based  wholly  fails,  and  then  no  fur- 
such  property.  But  thecarrierof  animals  ther  than  the  cause  for  the  exception  re- 
by  a  mode  of  conveyance  opposed  to  their  quires." 

habits  and  instincts,  has  no  much  means         In  Kansas,  etc.,  R.  Co.  v.  Reynolds,  d 

of  securing  absolute  safety.     They  may  Kan.  623,    the  court  observes:    "  It  is 

die  of  fright  or  by  refusing  to  eat,  or  they  claimed  there  is  a  difference  between  live 

may — notwithstanding  every  precaution  stock  and  other  property,  as  to  the  re- 

— destroy   themselves   in  attempting  to  sponsibility  assumed  by  a  carrier  in  its 

break  away  from  the  fastenings  by  which  transportation;  that  the  voluntary  motion 

they  are  secured  in  the  vehicle  used  to  of  the  stock  introduces  an  element  of 

transport  them,  or  they  may  kill   each  danger    in    the    transportation    against 

other.      In    such    cases,    supposing   all  which  neither  reason  nor  authority  re^ 

proper  care  and  foresight  to  have  been  quires  that  the  carrier  insure;  that,  inas- 

exercised  by  the  carrier,  it  would  be  un-  much  as  it  is  customary  that  the  shipper, 

reasonable  in  a  high  degree  to  charge  or  some  one  for  him,   accompany  the 

him  with  the  loss.  .  .  .  Where,  however,  stock,  there  is  only  a  qualified  or  partial 

the  cause  of  the  damage  for  which  recom-  delivery  to  the  carrier;  and  also,  that 

pense  is  sought  is  unconnected  with  the  proof  that  a  railroad  company  has  suita- 

conduct  or  propensities  of  the   animal  ble  cars,  and  is  engaged  in  the  business 

undertaken  to  be  carried,  the  ordinary  of  carrying  cattle.  Is  not  proof  that  it  is  a 

responsibilities    of    the    carrier    should  common  carrier  as  to  such  cattle,  because 

attach."  to   insure   their  safe   transportation   re- 

"  Palmer  v.  Grand  Junction  R.  Co.,  quires  yards  and  stables,  with  conveni- 

4  Mee.  &  W.  749,  was  the  case  of  an  ac-  ences  for  feeding  both  at  the  termini  and 

tion  against  a  railway  company  for  neg-  along  the  route,  as  well  as  a  corps  of  ex- 

ligence  in  carrying  horses,  by  which  one  perienred  stockmen* to  take  care  of  them 

was  killed  and  others  injured;   but  the  in  the  transit.     These  last,  as  it  seems  to 

damage  was  occasioned  by  the  carriages  us,  are  duties  incident  to  the  employment 

running  off  the  track  of  the  road  down  and  not  elements  to  determine  its  char- 

an  embankment,  and  the  case  did   not  acter.      Engaging    in    the    business    of 

turn  at  all  on  the  peculiarity  of  the  freight,  transporting  cattle,  it  becomes  a  duty  to 

but  mainly  on  the  question  whether  the  provide  suitable  facilities  therefor.     Not 

defendants  had   limited  their   responsi-  the  manner  of  doing  the  work,  but  the 

bility  by  a  notice.     The  jury  found  that  fact  of  an  engaging  in   the  business,  is 

notice  had  not  been  given,  and  that  the  the  test  laid  down  in  the  books  for  deter- 

defendants  had  been  guilty  of  gross  neg-  mining  the  character  of  the  carrier." 
ligence.     Mr.    Baron    Parke,    in   giving        In  Kimball  v,  Rutland,  etc..  R.,  26  Vt. 

the  opinion  of  the  court,  declared  that  247.  Isham,  J.,  observes:  **  It  is  imma- 

the    common  law  duty  of    carriers   was  terial  whether  transportation  of  cattle  is 

cast  upon  the  defendants.     The  precise  regarded  as'  their  (railroad  companies')* 

question  now  before  us  was  not  discussed,  principal  employment,  or  whether  it  is 

but  it  was  assumed  that  the  law  of  car-  incidental  and  subordinate:  the  fact  that 

riers  applied  to  the  case.     There  is  no  they  have  undertaken   such   transporta* 

reason  why  it  should  not,  in  all  cases  of  tion  for  hire;  and-  for  such   persons  as 
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"These  cases  have  been  considered  as  establishing  in  the  Eng- 
Mi  /aw  the  principle,  whatever  doubts  might  have  been  previously 
cast  upon  the  question  by  the  opinions  of  learned  judges,  that  the 
carriers  of  live  animals  incur  the  responsibilities  of  common  car- 
riers as  to  such  freight;  but  that,  at  the  same  time,  where  an 
injury  has  happened  to  them  it  is  competent  for  the  carrier  to 
show  that  it  occurred  through  the  '  proper  vice'  of  the  animal,  and 
not  from  any  negligence  on  his  part.  And  in  this  country,  with 
great  unanimity,  the  duty  and  liability  of  the  common  carrier  as 
to  such  freight  have  been  defined  with  exactly  the  sStme  limitations 
and  exceptions."  *  . 

Under  another  branch  of  this  title  will  be  found  the  statutory 
limitations  placed  upon  the  carriers'  freedom  to  contract  in  Eng- 
land. Aside  from  the  fact  that  such  regulations  are  founded  upon 
the  assumption  that  carriers  of  live  stock  are  common  carriers,  the 
judicial  construction  placed  upon  these  provisions  seems  to  permit 
no  alternative  opinion. 

(i)  Michigan, — In  Michigan  the  law  is  settled  to  the  effect  that 
cattle,  being  in  their  nature  much  more  liable  to  injury  and  loss  in 
transportation  than  property  generally  transported  by  that  mode 
of  conveyance,  impose  greater  risks,  of  a  different  character,  de- 
manding more  labor  and  special  arrangements  for  their  protection, 
and  do  not  come  within  the  reasons  which,  by  the  common  law, 
imposed  upon  common  carriers  the  obligation  to  receive  and  trans- 
port, and  the  duty  of  care  and  custody  of  property,  and  made 
them  insurers  against  loss  or  injury.*     Accordingly,  in  that  State, 

choose  to  employ  them,  establishes  their  The  carrier  may  exclude  the  carrying 

relation  of  common  carriers,  and  with  it  of  live  stock  from  their  public  profession 

the  duties  and  obligations  which  grow  as  carriers,  and  receive  and  carry  them 

oat  of  it."  only  on  special  contracts  as   ordinary 

It  has  been  pointed  out  that  where  in-  bailees  for  hire.     North   Eastern,  etc., 

jury  or  loss  occurs  to  live  stock  being  R.  Co.  v.  Richardson,  4  L.  J.  C.  P.  60; 

innsported  by  a  railroad,  a  slight  differ-  L.  R.  7  C.  P.  75. 

eoce  in  the  facts  of  the  occurrence  may  Prefomptioiis. — The  presumption  where 

change  the  liability.     A  horse  slips  or  an  accident  occurs  to  a  horse  on  the  rail 

falls,  or  kicks  or  plunges,  or  in  some  is  that  it  has  happened  through  the  vice 

way  harts  itself.     H  it  does  so  from  no  of  the  animal,  it  being  shown  that  it  is 

caase  other  than   its  own  inherent  pro-  quiet  and  accustomed  to  travel,  and  also 

pensiiies— its  **  proper  vice" — that  is  to  that  no  accident  has  occurred  likely  to 

say.  from  fright  or  temper,  or  struggling  harm  it.      Kendall  v.  London,  etc.,  R. 

Mi  keep  its  legs,  the  carrier  is  not  liable.  Co. ,  L.  R.  7  Exch.  373. 

Bnt  if  it  so  harts  itself  from  any  act  of  1.  Hutchinson  on  Carriers,  §  221. 

negligence  of  the  carrier,  or  from  any  8.  IQohigaiL — In  Michigan  Southern, 

misfortune  happening  to  the  train,  though  etc.,   R.   Co.  v.   McDonough,  2i  Mich. 

not  through  any  negligence  of  the  car-  165.  Christiancy,  J.,  observes:  "  But  the 

rier,  as  for  instaqce  from  the  horse-box  transportation  oif  cattle  and  live  stock  by 

leaving  the  line,  owing  to  some  obstruc-  common  carriers  by  land  was  unknown 

lion  maliciously  put  on  it,  then  the  car-  *  to  the  common  law,  when  the  duties  and 

rier  as  an  insurer  would  be  liable.     Red-  responsibilities  of  common  carriers  were 

man's  Law  of  Railway  Carriers  (2d  Ed.),  fixed,  making  them  insurers  against  all 

p.  123;  Kendall  v.  London,  etc.,  R.  Co.,  losses  and  injuries  not  arising  from  the 

41  L.  J.  Ex.  184;  L.  R.  7  Ex.  373,  per  act  of  God  or  of  the  public  enemies. 

Bramwell.  B. ;  Nugent  v.  Smith,  45  L.  J.  These  responsibilities  and  duties  were 

C  P.  697;  L.  R.  I  C.  P.  D.  423.  fixed  with  reference  to  kinds  of  property 
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railroad  companies  are  not  common  carriers  of  live  stock  unless 
they  have  assumed  that  character,  and  cannot  be  compelled  by 
law  to  carry  it  as  freight  nor  be  held  responsible  for  it  as  common 
carriers.^ 

(c)  Kentucky  and  Tennessee, — In  Kentucky  and  Tennessee  carriers 
of  live  stock  are  not  insurers,  though  if  an  injury  occurs  to  an  ani- 
mal en  route  Xh^  prima  facie  presumption  is  that  the  accident  was 
occasioned  by  the  fault  of  the  company/^ 

{d)  United  States  Generally. — In  nearly  all  the  States  the  rule 
is  now  well  established  that  the  liability  of  carriers  of  live  stock  is 
the  common-law  liability  of  common  carriers  of  other  property, 
subject  only  to  the  qualification  that  the  carrier  may  be  excused 
from  liability  where  the  loss  is  attributable  to  the  intrinsic  qualities 
or  nature  of  the  animals,  provided  he  is  himself  free  from  negli> 
gence,  or  is  exempted  by  a  valid  contract  protecting  him.*  This 
rule  seems  to  have  been  affirmed  in  the  following  States :  Ala-^ 
bama,  California,  Georgia,  Illinois,  Indiana,  Iowa,  Kansas.  Louisi- 
ana, Maine,  Massachusetts,  Minnesota,  Mississippi,  Missouri,  Ne- 


involving,  in  their  transportation,  much 
fewer  risks,  and  of  quite  a  different  kind, 
from  those  which  are  incident  to  the 
transportation  of  live  stock  by  railroad. 
Animals  have  wants  of  their  own  to  be 
supplied;  and  this  is  a  mode  of  convey- 
ance at  which,  from  their  nature  and 
habits,  most  animals  instinctively  revolt; 
and  cattle  especially,  crowded  in  a  dense 
mass,  frightened  by  the  noise  of  the 
engine,  the  rattling,  jolting,  and  frequent 
concussions  of  the  cars,  in  their  frenzy 
injure  each  other  by  trampling,  plunging, 
goring,  or  throwing  down;  and  frequently 
on  long  routes,  their  strength  exhausted 
by  hunger  and  thirst,  fatigue  and  fright, 
the  weak  easily  fall  and  are  trampled 
upon,  and.  unless  helped  up.  must  soon 
die.  Hogs  also  swelter  and  perish.  See 
per  Parke.  Baron,  in  Carr  v  Lancashire 
&  Y.  R.  Co.,  7  Exch.  712;  Denio,  J.,  in 
Clarke  v.  Rochester  &  S  R.  Co..  14  N. 
Y.  573.  It  is  a  mode  of  transportation 
which,  but  for  its  necessity,  would  be 
g^oss  cruelly  and  indictable  as  such.  The 
risk  may  be  greatly  lessened  by  care  and 
vigilance,  by  feeding  and  watering  at 
proper  intervals,  by  getting  up  those  that 
are  down,  and  otherwise.  But  this  im- 
poses a  degree  of  care  and  an  amount  of 
labor  so  different  from  what  is  required 
in  reference  to  other  kinds  of  property, 
that  I  do  not  think  this  kind  of  property 
falls  within  the  reasons  upon  which  the 
common  law  liability  of  common  carriers 
was  fixed." 

1.  Lake  Shore,  etc.,  R.  Co.  v.  Perkins, 
25  Mich.  329;  overruling  Michigan,  etc., 


R.  Co.  V.  Hall,  6  Mich.  243;  and  Great 
Western,  etc.,  R.  Co.  v,  Hawkins,  iS 
Mich.  427. 

8.  Xentaokj  and  TtniiMfee  — In  Ken- 
tucky and  Tennessee^  carriers  of  liv9  stock 
are  not  insurers,  though  if  an  injury 
occurs  to  an  animal  en  route  the  prima 
facie  presumption  is  that  the  accident 
has  been  occasioned  by  the  fault  of  the 
company.  Louisville,  etc.,  R.  Co.  v. 
Hedger,  9  Bush  (Ky.),  645;  Baker  v, 
Louisville  &  N.  R.  Co.,  10  Lea  (Tenn.), 
304;  s.  c,  16  Am.  &  Eng.  k.  R.  Cas. 
149,  where  it  was  held  that  railroads  are 
not  bound  as  common  carriers  of  live 
stock,  and  only  relieved  of  liability  by 
the  act  of  God  or  the  public  enemy.  A» 
carriers  of  live  stock  they  are  bound  to 
use  due  and  proper  care,  and  deliver  in 
reasonable  time.  See  also  Nashville,  etc., 
R.  Co.  V.  Jackson,  6  Heisk.  273. 

3.  Carrier  is  not  liable  where  the  in- 
jury arose  from  the  viciousness.  unruli- 
ness,  fright,  refusal  to  eat,  restiveness, 
and  similar  causes,  attributable  to  the 
nature  and  propensities  of  the  animals 
themselves,  provided  the  carrier  has  been 
guilty  of  no  negligence  causing  the  loss. 
Evans  v.  Fitchburg,  etc.,  R.  Co.,  iii 
Mass.  142;  Penn  v,  Buffalo,  etc.,  R.  Co.. 
49  N.  Y.  204;  s.  c,  10  Am.  Rep.  355; 
Cragin  v.  New  York,  etc.,  R.  Co  .  51  N. 
Y.  61:  s.  c,  10  Am.  Rep.  559;  Chicago, 
etc.,  R,  Co  V,  Harmon.  12  111.  App.  54; 
Indianapolis,  etc.,  R.  Co.  v,  Jurey,  8  111. 
App.  160;  Wabash,  etc.,  R.  Co.  v.  Mc- 
Casland.  ii  111.  App.  491;  Illinois,  etc., 
R.  Co.  V.  Brelsford,    13   111.  App.  251  p 
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braskay  New  Hampshire^  New  Yarky  North  Carolina^  Okto^  Pennsyl- 
wmidj  South  Carolina,  Vermont y  Virginia^  West  Virginia^  Wisconsin,^ 


Hall  V.  Reofro,  3  Mete.  (Ky.)  51;  Maslin 
V.  Baltimore,  etc.,  R.  Co.,  14  W.  Va. 
180. 

1.  Alatema. — South  Alabama,  etc.,  R. 
Co.  V,  Henlein,  52  Ala.  606;  East  Ten- 
oessce,  etc.,  R.  Co.  v,  Johnston,  75  Ala. 
596;  s.  c.  51  Am.  Rep.  489. 

CalilBniia. — Agnew  v.  Contra  Costa  R. 
Co..  27  Cal.  425. 

6Mii;ia— East  Tenn.,  etc.,  R.  Co.  v. 
Whhilc.  27  Ga.  535;  Georgia,  etc.,  R. 
Co.  V  Spears,  66  Ga.  489;  s.  c,  42  Am. 
Rep.  81;  Georgia,  etc.,  R.  Co.  v.  Beattie, 
66  Ga.  438:  s.  c,  42  Am.  Rep.  75; 
Mitchell  V.  Georgia,  etc.,  R.  Co.,  68  Ga. 
644. 

Oliads.— Illinois  Central,  etc.,  R.  Co. 
r.  Crabiree,  19  111.  136;  Ohio,  etc.,  R. 
Co.  V.  Dunbar,  20  111.  623;  St  Louis, 
etc.,  R.  Co.  V.  Dorman,  72  III.  504. 

Iadiaiia.~In  Lake  Shore,  etc.,  R.  Co. 
V.  Bennett.  6  Am.  &  Eng.  R.  R.  Cas. 
391,  it  was  held  that  where  a  person 
ships  cattle  over  a  railway  under  a  special 
contract  of  carriage,  he  cannot  elect  to 
cbarge  the  railroad  company  with  the 
liabilities  of  a  common  carrier. 

Iowa. — German  v.  Chicago,  etc.,  R. 
Co.,  38  Iowa,  127;  McCoy  v.  Keokuk, 
etc.  R.  Co.,  44  Iowa.  424. 

By  the  Iowa  code  carriers  are  forbid- 
den to  exempt  themselves  by  any  con- 
tract, receipt,  rule  or  regulation,  from 
the  liability  of  a  common  carrier.  Code 
of  Iowa,  sec.  1308;  Mc Daniel  v.  Chicago, 
etc.,  R.  Co..  24  Iowa,  412.  Compare 
Kinnick  v.  Chicago,  etc.,  R.  Co.,  27  Am. 
&  Eng.  R.  R.  Cas.  55. 

Reed,  J.,  observes:  **  Counsel  for  ap- 
pellant contend  that,  as  the  cause  of  the 
injury  in  question  was  connected  with 
the  natural  propensities  and  character- 
istics of  the  property,  it  was  one  against 
which  the  carrier  is  not  held  to  be  an  in- 
^rer.  and  that  the  instruction  is  erro- 
neous on  that  ground.  It  was  held,  in 
effect,  by  this  court  in  McCoy  *?/.  Keokuk 
,  &  D.  M.  R.  Co..  44  Iowa,  424.  that, 
when  the  cause  of  damage  for  which  rec- 
ompense is  sought  is  connected  with  the 
character  or  propensities  of  the  animals 
undertaken  to  be  carried,  the  ordinary 
responsibility  of  the  carrier  does  not 
attach.  The  reasons  for  the  exception 
to  the  general  rule  as  to  the  liability  of 
the  carrier,  which  arises  when  he  under- 
takes to  transport  live  stock,  are  very 
apparent.  There  are  dangers  incident 
to  the  transportation  of  that  character  of 


property  which  are  created  entirely  by 
the  disposition  and  propensities  of  the- 
animals.  and  against  which  it  is  often 
impossible  for  the  carrier  to  make  ade- 
quate provision.     But  the  rule  of  the 
common  law  is  modified  only  so  far  as 
IS  rendered  necessary  by  the  character  of 
the  property  in  this  respect.     In  every 
other  respect  the  carrier  is  held  to  be  an 
insurer  of  the  property.    In  our  opinion, 
the  present  case  is  not  within  the  excep- 
tion to  the  rule.     The  injury  was  caused- 
by  the   'piling  up'  of  the  hogs  while- 
struggling  to  get  near  to  or  away  from* 
the  doors  of  the  car.     The  propensity, 
however,  was  to  do  this  only  when  the- 
train  was  standing.     Owing  to  the  o\y» 
struction  of  the  track,  it  was  kept  stand- 
ing at  a  station  for  twelve  hours,  and, 
without  doubt,  it  was  during  that  time- 
that  the  injury  occurred.    But  the  danger 
was  not  one    against  which    provision 
could  not  be  made.     The  injury  might 
have  been  prevented,  either  by  unloading- 
the  hogs  or  giving  them  personal  atten- 
tion while  in  the  car.     There  is  no  claim 
that  this  could  not  have  been  done.  and. 
we  think  defendant  was  bound  to  do  it. 
As  there  was  nothing  shown  which  tend- 
ed to  take  the  case  out  of  the  general 
rule,  the  court  did  right  in  instnirting- 
that  defendant  was  bound  by  that  rule.*' 

In  an  action  against  a  railroad  com 
pany  for  injuries  to  a  "thoroughbred 
short-horn  cow*'  shipped  over  their  road,, 
evidence  that  railroad  companies  in  Iowa 
do  not,  and  never  have  by  uniform  cus- 
tom, held  themselves  out  as  common 
carriers  of  live  stock  of  this  description, 
is  inadmissible,  as  such  a  custom  is.under 
Iowa  Code,  §  1308,  void:  nor  can  the 
defendant  show  that  plaintiff,  in  previous- 
shipments,  had  signed  contracts  releasing^ 
the  company  from  any  liability  above 
the  value  of  common  stock,  and  that  he 
shipped  the  cow  under  the  same  arrange- 
ment.  McCune  v,  B.,  C.  R.  &  N.  R.  Co.^ 
52  Iowa,  600. 

Kamaa — Kansas,  etc.,  R.  Co.  v.  Rey- 
nolds. 8  Kans.  623;  Kansas,  etc..  R.  Co- 
V.  Nicholls,  9  Kans.  235:  St.  Louis,  etc.» 
R.  Co.  V.  Piper.  13  Kans.  510, 

Loaisiana.— Peters  v.  New  Orleans, 
etc.,  R.  Co..  16  La.  Ann.  222. 

Xaint. — Sager  v.  The  Railroad,  31  Me. 
228. 

Massaoliiitetti. — Smith  v.  New  Haven, 
etc..  R.  Co.,  12  Allen,  531;  Evans  v. 
Fitchburg,  etc.,  R.  Co.,  iii  Mass.  143;. 
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United  States  Courts,^ 

{e)  Injuries  Arising  from  Intrinsic  Qualities  of  Live  Stock, — The 
following  are  instances  in  which  the  carrier  has  been  excused  for 
an  injury  or  loss  resulting  from  the  intrinsic  qualities  and  propen- 
sities of  the  live  stock  transported,  or  from  the  owner's  negligence: 
Where  a  horse's  shoes  were  not  removed,  or  a  halter  was  attached 
to  his  jaw  in  such  a  manner  as  to  cause  restiveness ;  *^  wJiere  the 
consignor  assumed  to  load  the  cars  and  did  so  improperly ;  ^  where 
an  animal  dies  or  is  injured  by  heat  or  cold,  or  want  of  food,  while 
in  course  of  transportation,  without  any  negligence  on  the  part  of 
the  carrier ;  ^  where  one  of  a  pair  of  horses  kicks  and  kills  or  in- 
jures the  other  in  the  car,  if  the  car  was  suitable,  and  proper  care 
was  taken  to  prevent  such  injuries;'  where  a  mule,  being  trans- 
ported in  a  railroad  car,  kicks  through  the  slats  at  the  side  of  the 
car  and  is  killed,  without  fault  of  the  carrier,  it  being  the  nature  of 
the  mule  to  kick ;  ^  where  an  unruly  jackass  is  thrown  or  fails  from 
a   ferry-boat,  through    his   own    restlessness  or  viciousness,   the 


Squire  v.  New  York  Central,  etc.,  R.  Co., 
98  Mass.  239. 

KiiineMta. — Moulton  et  al,  v,  St  Paul, 
etc..  R.  Co..  31  Minn.  85;  s.  c,  12  Am. 
&  Eng.  R.  R.  Cas.  13;  Lindsley  v,  Chi- 
cago, etc.,  R.  Co..  33  N.  W.  Rep.  7. 

Mijwiisippi. — Chicago,  etc.,  R.  Co.  v, 
Abelo,  60  Miss.  117. 

Miaaonri. — Clark  v.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  440;  Rice  v.  Kansas  Pacific 
R.  Co.,  63  Mo.  314;  Oxley  v.  St.  Louis, 
etc.,  R.  Co.,  65  Mo.  629;  Dawson  v.  St. 
Louis,  etc.,  R.  Co.,  76  Mo.  514;  St. 
Louis,  etc.,  R.  Co.  v,  Cleary,  77  Mo. 
634. 

KehndA. — Atchison,  etc.,  R.  Co.  v, 
Washburn.  5  Neb.  117. 

Hew  Huapahire. — Rexford  v.  Smith, 
52  N.  H.  355. 

Hew  York. — Cragin  v.  New  York,  etc., 
R.  Co..  51  N.  Y.  61;  Penn  v.  Buffalo, 
etc.,  R.  Co..  49  N.  Y.  204;  Harris  v. 
Northern,  etc.,  R.  Co..  20  N.  Y.  232; 
Mynard  v,  Binghamton  &  N.  Y.  R.  Co.. 

71  N.  Y.  180;  Holsapple  v.  Rome,  W.  & 
O.  R.  Co.,  3  Am.  &  Eng.   R.  R.  Cas. 

487. 

In  Clarke  v,  Rochester,  etc.,  R.  Co., 
14  N.  Y.  750,  it  was  held  that  the  carrier 
is  responsible  for  any  injury  which  can 
be  prevented  by  foresight,  vigilance,  and 
care,  although  arising  from  the  conduct 
of  the  animals. 

Where  live  stock  is  killed  under  cir- 
cumstances exonerating  the  carrier,  he  is 
not  liable  for  not  delivering  their  car- 
casses.    Lee  V.  Marsh.  28  How.  Pr.  275. 

Vorth  GtfoUiift. — Lee  z/.  The  Railroad, 

72  N.  Car.  236. 


Ohio. — Wilson  v.  Hamilton,  4  Ohio  St. 
722;  Welsh  V.  Pittsburgh,  etc.,  R.  Co., 
10  Ohio  St.  65. 

Ptnnsylyanla, — K  itz  v.  Pen n sylvan ia 
R.  Co.,  3  Phila.  82;  PoweU  v,  Pennsyl- 
vania R.  Co.,  32  Pa.  St.  414. 

South  Carolina. — Bamberg  v.  South 
Carolina  R.  Co.,  9  S.  Car.  61. 

Vermont. — Kimball  v,  Rutland,  etc., 
R.  Co..  26  Vt.  247. 

Virginia.— Virginia,  etc.,  R.  Co.  v. 
Sayers,  26  Gratt.  328. 

West  Virginia. — Maslin  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  180. 

Wifoonsin.— Morrison  v.  Phillips,  etc., 
Constr.  Co.,  44  Wis.  405. 

1.  United  States  Courts.— -In  Michigan 
Central,  etc.,  R.  Co.  v.  Myrick  (U.  S.), 
9  Am.  &  Eng.  R.  R.  Cas.  25,  it  was  held 
that  as  far  as  the  route  is  concerned,  the 
duty  of  a  railroad  as  a  carrier  of  live  ani- 
mals is  the  same  as  its  duty  as  a  carrier 
of  goods. 

8.  Evans  v,  Fitchburg,  etc.,  R.  Co.,  11 1 
Mass.  142. 

8.  Ohio,  etc.,  R.  Co.  v,  Dunbar,  20  111. 
723;  East  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Ga.  535;  Chics^o,  etc.,  R. 
Co.  V,  Van  Dresor,  22  Wis.  511;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75 
Ala.  596;  s.  c,  51  Am.  Rep.  489. 

4.  Maslin  v,  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  180;  Kirby  v.  Great  Western,  etc., 
R.  Co.,  18  L.  T.  N.  S.  658. 

6.  Evans  v,  Fitchburg,  etc.,  R.  Co., 
Ill  Mass.  142. 

6.  Indianapolis,  etc.,  R.  Co.  v.  Jurey, 
8  111.  App.  160. 


8 


•CanimofliTt  Stook  LIVE  STOCK,  m  Common  Cftrrien. 

ferryman  being  guilty  of  no  negligence ;  ^  where  the  animal  takes 
fright,  after  the  journey  is  ended,  at  a  light  displayed  by  a  servant 
of  the  company,  and  dashes  upon  the  track  and  is  killed  4  '^  where 
a  bullock  escapes,  by  his  own  exertions,  from  the  truck  in  which 
he  is  being  transported,  without  negligence  by  the  carrier,  the 
truck  itself  being  sufficient,  and  is  lost ;  ^  where  an  animal  while 
being  carried  perishes,  partly  through  its  own  unruly  conduct,  and 
partly  from  the  effects  of  a  storm,  the  carrier  being  chargeable 
with  no  negligence ;  *  where  horses  being  transported  by  water,  in 
consequence  of  a  storm,  break  down  the  partitions  between  them, 
and  by  kicking  each  other  some  of  them  are  killed.* 

(/)  Carrier  s  Liability  where  his  Negligence  is  Primary  Cause  of 
Loss  or  Injury, — Where  the  negligence  of  the  carrier  is  the  primary 
cause  of  the  injury,  although  but  for  the  nature  and  propensities 
of  the  live  stock  carried  no  loss  need  have  resulted,  the  carrier  is 
responsible.® 

The  following  are  examples  of  cases  holding  the  carrier  liable 
under  such  circumstances :  Where  the  contract  of  transportation 
contained  a  clause  providing  that  the  carrier  should  be  free  from 
liability  for  any  accident  occasioned  by  the  animal's  restiveness, 
and  an  accident  occurred  through  such  restiveness,  but  the  latter 
resulted  from  the  negligence  of  the  railroad  company;^  where 
hogs  in  course  of  transportation  became  heated  from  being  over- 
crowded, and  the  carrier  when  informed  of  the  fact  neglected  to 
apply  water  to  them,  alleging  that  his  pump  was  out  of  repair ;  ® 
where,  owing  to  the  wreck  of  a  passenger  train,  a  car  load  of  hogs 
was  delayed  twelve  hours  without  being  unloaded  or  receiving  at- 
tention, and  injury  resulted  from  "  piling  up"  of  the  animals,  or 
their  struggling  to  get  near  to  or  away  from  the  car  doors,  which 

1.   Hall  V,    Renfro,    3    Mete.    (Ky.)  Co.,   6    Duer   (N.    Y.),  375;  Harris  v. 

51.  Northern,   etc.,  R.  Co.,  20  N.   Y.   232; 

1  Roberts  v.  Great  Western,  etc.,  R.  Smith  v.  New  Haven,  etc.,  R.   Co.,   I7 

Co.,  4  Ad.  &  EL  N.  S.  506.  Allen  (Mass.),  531;   Evans  v,  Fitchburg, 

8.  Blower  v.  Great  Western,  etc.,  R.  etc.,    R.   Co.,    iii   Mass.    142;    Pratt  v, 

Co.,  L  R.  7  C.  P.  655;  41  L.  J.  C.  P.  268;  Ogdensburg,  etc.,  R.  Co.,  102  Mass.  557; 

27  L.  T.  N.  S.  883;  20  W.  R.  776.  Rhodes  z/.  Louisville,  etc.,  R.  Co.,  9  Bush 

1  Nugent  V.  Smith,  L.  R.  i  C.  P.  Div.  (Ky.).  688;  Peters  v.  New  Orleans,  etc., 

423;  45L.J.  C.  P.  697;  34  L.  T.  N.  S.  R.  Co.,  16  La.  Ann.  222. 
827;  25  W.  R.  117.  7.  Moore  v.  Great  Northern,  etc,  R. 

ft.  Gabay  v,   IJoyd,   3  B.  &  C.   793;  Co.,  L.  R.  10  Irish^  95:  Gill  v,  Manches- 

Uwreoce  v.  Aberdein,  5  B.  &  Aid.  107.  ter,  etc.,  R.  Co.,  42  L.  T.  Q.  B.  89;  L.  R. 

6.  PoweU  V.  Pennsylvania  R.  Co.,  32  Pa.  8  Q.  B.  186.  See  also  Kendall  z/.  London, 
Sl  414;  Ritz  V.  Pennsylvania  R.  Co.,  3  etc.,  R.  Co.,  L.  R.  7  Ex.  373. 
Phila.  82;  East  Tennessee,  etc.,  R.  Co.,  8.  In  Illinois,  etc.,  R.  Co.  v.  Adams, 
V.  Whittle,  27  Ga.  535;  Ohio,  etc.  R.  Co.,  42  111.  474,  the  hogs  being  transported  by 
V,  Dunbar,  20  111.  623;  St.  Louis,  etc.,  R.  the  carrier  became  heated  from  being  over- 
Co.  V.  Dorman,  72  III.  504;  Indianapolis,  crowded,  and  the  carrier  when  informed  of 
etc,  R.  Co.  V,  Strain,  81  111.  504;  Welch  the  fact,  neglected  to  apply  water  to  them, 
t".  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  and  was  held  liable  fortlie  injury  resulting 
65;  Great  Western,  etc.,  R.  Co.,  v.  Haw-  from  such  neglect,  in  spite  of  his  excuse 

Uns,  18  Mich.  427;  s.   c,  17  Mich.    57;  that  his  pump  was  out  of  repair.    See  also 

Clarke  ».  Rochester,  etc.,  R.  Co.,  14  N.  Toledo,  etc.,  R.  Co.,  v,  Thompson,   71 

Y.  570;  Codger  v.  Hudson  River,  etc.,  R.  111.  434. 
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propensity  is  only  exhibited  when  the  train  is  standing ;  ^  where, 
because  of  an  unreasonable  or  negligent  delay,  animals  perish  of 
cold ;  *  where,  by  leaving  a  car  window  open,  or  like  negligence, 
in  consequence  of  which  the  animals  escape,  even  though  the  con- 
tract expressly  stipulates  against  liability  for  escapes.^ 

2.  Carriers*  Duty  to  Aeoeive  Live  Stock. — ^The  first  important  con- 
sequence of  the  rule  that  carriers  of  live  stock  are  common  carriers 
is  that  which  imposes  upon  them  the  duty  to  receive  and  transport 
the  animals  consigned,  and  they  are  liable  in  damages  for  a  refusal 
without  reasonable  excuse.*  The  carrier  cannot  excuse  his  failure 
in  this  duty  upon  the  ground  that  the  live  stock  was  received  from 
a  connecting  line  on  Sunday  ;^  or  because  of  a  statute  prohibiting 
railroad  companies  from  carrying  Texas  or  Cherokee  cattle,  such 
statute  being  unconstitutional.* 

In  Michigan^  in  accordance  with  the  doctrines  there  in  force,  a 
railroad  company  is  not  bound  to  receive  and  carry  live  stock  un- 
less it  has  held  itself  out  as  a  common  carrier.''' 

8.  Notices  Limiting  Liability. — The  carrier  in  transporting  live 
stock  cannot  restrict  its  common-law  liability  by  notice  on  a  placard, 
bill  of  lading,  or  receipt;  the  notice  must  be  embodied  in  a  special 
contract  with  the  shipper.® 

4.  Contracts  Limiting  Liability. — The  consideration  of  the  nature 
and  validity  of  the  contracts  of  carriers  of  live  stock  would  in- 
volve the  repetition  of  what  properly  belongs  under  other  subdivi- 

1.  In  Kinnickf/.  Chicago,  etc.,  R.  Co.,*  Co.,  65  Mo.  629.  See  also  for  numerous 
27  Am.  &  Eng.  R.  R.  Cas.  55,  the  defend-  other  examples  of  the  application  of  the 
ant  railway  company  received  a  car  load  of  same  principle,  cases  cited  infra^  under 
hogs  from    the    plaintiff    for   shipment,  other  hranches  of  this  title. 

Owing  to  the  wreck  of  a  passenger  train*  4.  South    Alabama,    etc.,    R.   Co.    r. 

the    train  on  which  plaintiff's  hogs  were  Henlein,  52  Ala.  606;  Balientine  v.  North 

shipped  was  delayed  twelve  hours.   When  Missouri,    etc.,    R.  Co,   40   Mo.    491; 

the  train  arrived  at  its  destination  a  num-  Texas,  etc.,  R.  Co.  v,  Nicholson.  61  Tex. 

ber  of  the  hogs  were  dead  and  others  491;   Chicago,  etc.,  R.  Co.  v.  Erickson, 

badly  injured.     The  defendant  offered  to  91  111.  613;  Wabash,  etc.,  R.  Co.  v.  Black, 

prove  on  the  trial  that  the  delay  occurred  11  Bradw.  (111.)  465. 

without  fault  on  its  part,  and  that  it  caused  6.  Philadelphia,  etc.,  R.  Co.  v.  Leh- 

the  train  to  be  sent  forward  as  soon  as  man,  56  Md.  209;  Chicago,  etc.,  R.  Co. 

possible,  but  the  evidence  was  excluded,  v.  Erickson.  91  III.  613;  Guinn  v.  Wabash, 

The  defendant  claimed  that  the  car  was  etc.,  R.  Co.,  20  Mo.  App.  453. 

overloaded,  and  that  the  injury  was  caused  6.  Chicago,  etc.,  R.  Co.  v.  Erickson, 

by  such  overloading.  ^if/(/,  that  a  common  91  III.  613. 

carrier  of  hogs  is  an  insurer  against  injury  7.  Lake  Shore,  etc.,   R.   Co.   v.  Per- 

caused  by  the   "piling  up"  of  the  hogs  kins,  25    Mich.  329;  s.  c,  12  Am.   Rep. 

while  struggling  to  get  near  to  or  away  275. 

from  the  car  doors,  that  as  their  propen-  8.  Art.**Transporiat!on  of  Livestock," 

sity  to  do  this  is  only  while  the  train  is  19    Cent.    L.  J.    163;    Code  of  Georgia, 

standing,  they  should  be  unloaded  or  given  §  2068;   111.    Rev.  Stats,   p.   1 159,  g  82; 

personal  attention  while  the  train  is  de-  Railway   &  Canal  Traffic  Act,  17  k  18 

layed.  Vict.    c.    31;    Georgia,    etc.,  R.    Co.   v. 

2.  Moulton  z^.  St.  Paul,  etc.,  R.Co.,  31  Spears.  66  Ga.  485;  Indianapolis,  etc., 
Minn.  85;  s.  c,  47  Am.  Rep.  781;  12  R.  Co.  v.  Jurey,  8  Bradw.  (111.)  160; 
Am.  &  Eng.  R.  R.  Cas.,  13.  Wabash,  etc..  R.  Co.  v.  Black.  11  Bradw. 

8.  Indianapolis,  etc.,  R.  Co.,  v,  Allen,  (III.)  465;  Chicago,  etc.,  R.  Co.  v,  Har- 
31  Ind.  394;  Oxley  v.  St.  Louis,  etc.,  R.     mon,  12  Bradw.  (111.)  54. 
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sions  of  this  title.  The  limitations  upon  the  carrier's  freedom  to 
contract  have  likewise  been  stated  under  another  title.*  For 
re250Ds already  explained,  these  limitations  are  somewhat  modified 
m  their  application  to  carriers  of  live  stock,  and  it  is  these  modifi- 
cations  only  which  now  need  to  be  mentioned. 

{a)  English  Statutes  and  their  Construction. — Under  the  Eng- 
lish Railway  and  Canal  Traffic  Act,*  the  contract  of  the  carrier 
must  be  "Just  and  reasonable  "  in  order  to  be  valid.  It  is  evident 
that  limitations  of  liability  secured  to  the  carrier  by  contract 
might  be  just  and  reasonable  where  live  stock  is  in  question,  and 
the  same  conditions  still  amount  to  a  contract  securing  against 
liability  for  negligence  if  he  undertook  the  transportatipn  of  other 
goods.  There  is  no  such  thing  as  reasonableness  in  the  abstract,^ 
and  a  condition  in  a  contract  applying  to  live  animals  and  dead 
stock  may  be  good  as  to  the  one  and  void  as  to  the  other.* 

The  following  conditions  in  the  contracts  of  carriers  of  live 
stock  have  been  held  to  be  "just  and  reasonable:'*  Conditions 
exempting  the  carrier  from  "all  liability,"  "all  risk,"  etc.,  in  some 
of  the  earlier  cases;  *  releasing  the  carrier  from  liability  for  "  loss  of 
market;"  •  from  "  loss  or  damage  in  the  loading  or  unloading,  from 
sufiocation,  or  from  being  trampled  on,  bruised,  or  otherwise  in- 
jured in  transit,"  the  claim  being  for  suffocated  and  injured  cattle 
sent  by  rail;'' where,  with  consignor's  knowledge  of  the  carrier's 
rates,  the  latter  imposed  a  condition  that  horses  should  be  carried 
at  owner's  risk  by  passenger  train  and  in  horse-boxes,  but  at  lower 
rates  by  goods  train  and  in  cattle  trucks,  and  the  horsed  were  in- 
jured while  being  carried  subject  to  former  conditions,  but  that 
such  contract  would  not  protect  the  carrier  from  non-delivery 
where  the  contract  was  to  deliver  within  a  reasonable  time ;  ®  where 

1.  Carriers  of  Goods,  2  Am.  &  Eng.  court  or  judge  before  whom  any  ques- 

Encjc.  of  Law.  tion  relating  thereto  shall  be  tried  to  be 

8.  The    Railway    and    Canal    Traffic  just  and  reasonable." 

Act  17  and  18  Vict.  c.  31,   s.  7.  1854,  8.  Lewis  v.  Great  Western,  etc.,  Ry., 

provides  as  follows  :  "  Every  such  com-  47  L.  J.  Q   B   131;  L.  R.  3  Q.  B.  D.  45. 

pany  as  aforesaid  shall  be  liable  for  the  4.  Kooih  v.  North  East.  Ky.,  36  L.  J. 

loss  of,  or  for  any  injury  done  to  any  Ex.  83;  L.  R.  2  Ex.  173. 

borses.  cattle  or  other  animals,  or  to  any  6.  Gannell  v.  Ford,  5  L.  T.  N.  S.  604;. 

articles,  goods,  or  things,  in  the  receiving,  McCance  v.  London,  etc.,  R.,  7  H.  &  N. 

forwarding,  or  delivering  thereof,  occa-  477;  31  L.  J.  Ex.  65;  7  Jur.  N.  S.   1304; 

sioned  by  the  neglect  or  default  of  such  10  W.    R.    154;     Pardington    v.    South 

company  or  its  servants,  notwithstanding  Wales,  etc.,  R.,  i  H.  &  N.  392;  26  L.  J. 

any  notice,   condition,    or    declaration  C.  P.  105;  2  Jur.  N.  S.  1210;  Chippen- 

madc  and  gfiven  by  such  company  con-  dale  v.  Lancashire,  etc.,  R.,  7  Eng.  L.  & 

trary  thereto,  or  in  any  wise  limitingsuch  Eq.  395;  21  L.  J.  Q.  B.  22;  15  Jur.  N.  S. 

liability; every  such  notice,  condition,  or  I106. 

declaration  being  hereby  declared  to  be  6.  White  v.  Great  Western  Ry.,  26  L. 

oull  and  void;  provided  always  that  noth-  J.  C.  P.  158;  2  C.  B.  N.  S.  7. 

iog herein  contained  shall  be  construed  7.  Pardington  v.  South  Wales  Ry.,  26 

to  prevent  the  said  companies  from  mak-  L.  J.  Ex.  105;  i  H.  &  N.  392.     Compare 

ingsurh  conditions  with  respect  to  the  Rooth  v.  North  Eastern   Ry.,  36  L.  J. 

receiving,  forward inp.  and  delivering  of  Ex.  83. 

any  of  the  said  animals,  articles,  goods,  8.  Robinson   v.   Great   Western    Ry.,. 

or  things  as  shall  be  adjudged  by  the  35    L.   J.    C.  P.  123;  D'Arc  v.  London,. 
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a  declaration  of  the  value  of  an  animal  worth  more  than  a  specified 
sum  was  demanded  and  a  higher  rate  imposed,  and  the  condition 
was  added  that  by  such  declaration  the  owner  shall  be  bound, 
the  company  not  being  in  any  event  liable  to  any  greater  amount 
than  the  value  so  declared.^  This  decision  was  subsequently 
overruled,  and  the  condition  construed  to  be  unreasonable,  as 
framed  to  cover  even  the  wilful  misconduct  of  the  carrier.* 

Conditions  in  a  contract  for  the  carriage  of  animals,  although 
pritna  facie  unreasonable,  become  just  and  reasonable  if  a  reason* 
able  alternative  is  offered  to  the  consignor.^ 

The  following  conditions  in  contracts  of  carriers  of  live  stock 
have  been  held  to  be  unjust  and  unreasonable  limitations  of  their 
liability:  Conditions  providing  against  liability  for  any  injury  by 
over-carriage,  detention  or  delay,  "however  caused;"*  injuries 
caused  by  the  default  or  negligence  of  the  masters  and  crews  of 
certain  vessels  operated  by  the  company  ;  *  where  owner  assumes 
"  all  risks  of  conveyance,  loading  and  unloading  whatsoever,  as 
the  company  will  not  be  liable  for  any  injury  or  damage,  however 
caused ; "  •  where  condition  exempted  from  liability  for  accident 

etc.,  Ry.»  L.  R.  9  C.  P.  325;  22  W.  R.  then  given  a  free  pass,  and  the  cattle 

919.  were  placed  not  in  the  usual  cattle  trucks, 

1.  Harrison  v.  London,  etc.,  Ry.,  31  but  into  two  vans  usually  employed  for 
L.  J.  Q.  B.  113;  2  B.  &  S.  152.  the  transportation  of  goods;  these  vans 

2.  Ashenden  v,  London,  etc.,  Ry.,  28  were  tightly  shut  in  on  every  side  and 
W.  R.  511.  could  only  be  opened  by  a  sliding  lid. 

8.  Corrlgan  v.  Great  Northern,  etc.,  R.,  The    drover    having  superintended   the 

L.  R.  6  Ir.  90;  Ruddy  v.  Midland,  etc.,  shipping  of  the  cattle  and  having  raised 

R.,  L.  R.  8  Ir.  232;  Gallagher  v.  Great  no  objections  to  the  vans,  was  placed  in 

Western,  etc.,  R.,  L.  R.  8  Ir.  C.  L.  326;  a  railway  carriage  and  transit  was  begun. 

Manchester,  etc.,  R.  v.  Brown,  L.  R.  8  On  arriving  at  the  point  of  destination  it 

H.  L.  Cas.  703;  s.  c.,.  16  Am.  &  Eng.  R.  was  found  that  by  accident  the  top  of 

R.  Cas.  174.  one  of  the  vans  had  become  closed,  and 

The  burden  of  showing  reasonableness  most  of  the  cattle  therein  were  discover- 

of  the  condition  in  the  contract  or  in  the  ed  to  be  dead.     It  was  held,  however, 

alternative    contract  is  on   the  carrier,  that  the  stipulation  as  to  carriage  signed 

Ruddy  V.  Midland,  etc..  R.,  L.  R.  8  Ir.  by  the  drover  was  just  and  reasonable  in 

-232;  Lewis  V,  Great  Western  R.,  47  L.  its  terms,  and  exempted  the  railway  com> 

J.  Q.  B.  131;  L.  R.  3  Q.  B.  Div.  45.  pany  from  liability.     Compare  Rooth  v. 

In  Pardington  v.  South  Wales  R.,  i  H.  North   Eastern,  etc.;  R.,  36  L.  J.  Exch. 

&  N.  392,. the  facts  were  these :  The  plain-  83. 

tiff  despatched  certain  cattle  by  railway  4.  Allday  v.  Great  Western,  etc.,  R.,  5 

in  charge  of  a  drover.     At  the  time  of  B.  &  S.  903. 

shipping  the  cattle  the  drover  sent  a  mem-  5.  Doolan  v.  Directors,  etc.,  of  the 
orandum  to  him  by  the  servants  of  the  Midland  R  Co.,  L.  R.  2  App.  Cas.  792. 
company  containing  the  following  stipu-  6.  In  McManus  v,  Lancashire,  etc.,  R. 
lations:  *'  The  company  is  to  be  held  free  Co.,  4  H.  &  N.  327,  a  person  upon  deliv- 
from  all  risks  or  responsibility  in  re*  ering  certain  horses  to  a  railroad  com- 
spect  to  any  loss  or  damage  arising  in  pany  signed  a  ticket  containing  the  fol- 
the  loading  or  unloading,  from  sufioca-  lowing :  "  This  ticket  is  issued,  subject 
tion  or  being  trampled  on,  bruised  or  to  the  owner's  undertaking  all  risks  of 
■otherwise  injured  in  transit,  from  fire,  or  conveyance, loading  and  unloading,  what- 
from  any  other  cause  whatsoever,  and  soever,  as  the  company  will  not  be  liable 
the  company  is  not  to  be  held  respon-  for  any^  injury  or  damage,  however 
ibie  for  carriage  or  delivery  within  any  caused,  occurring  to  live  stock  of  any  de- 
certain  or  definite  time,  nor  in  time  for  scription,  travelling  upon  the  railway  or 
.any  particular  market."    The  drover  was  in  their  vehicles."    This  was  ruled  not 
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caused  by  the  animal's  restiveness,  and  such  restiveness  was  the 
result  of  the  carrier's  negligence;^  conditions  exempting  from  "  all 
liability  "  or  from  liability  "  in  any  case ; "  *  that  owner  shall  as- 
sume all  risks  from  negligence,  default  or  defects  in  the  stations  or 
cars,  etc.;  conditions  exempting  from  liability  for  "  kicking,  plung- 
ing, or  restiveness,"  and  carrier  permitted  the  animal  to  escape  when 
excited,  so  that  she  jumped  the  fence,  ran  upon  the  track,  and  was 
killed:  where  carrier  was  not  accountable  for  the  "correct  selec- 
tion of  the  owner's  cattle,  or  loading  or  unloading ; "  *  where  car- 
rier is  not  liable  "  in  any  caise  "  for  loss  of  an  animal  above  a  speci- 
fied value  unless  the  value  is  declared  ;  ^  where  condition  exempts 
carrier  from  the  liability  for  loss,  however  occasioned.* 

(i)  United  States  Generally. — In  the  United  States  it  is  the  well- 
settled  rule,  that  while  the  carrier  may  protect  himself  against  the 
unusual  risk  of  transporting  live  stock  by  reasonable  conditions  in 
limitation  of  his  common-law  liability,  he  cannot  exempt  himself 
from  liability  for  loss  or  injury  resulting  from  his  own  negligence.'' 

to  be  a  just  and  reasonable  condition,  spect  to  any  loss  or  damage  arising  in  the 

and  the  truck  upon   which  the  horses  loading  and  unloading,  from  suffocation, 

were  placed  being  defective  and  the  ani-  or  from  being  trampled  upon,  bruised,  or 

mals  injured  in  consequence,  the  r2ulway  otherwise  injured  in  the  transit,   from, 

company  was  held  liable  accordingly.  fire,  or  from  any  other  cause  whatsoever." 

1.  Moore  v.  Great  Northern,  etc.,  R.,  Or  that  the  owner  of  the  cattle  shall  be 
L.  R.  ID  Ir.  95.  bound  to  see  to  the  efficiency  of  the  con- 

2.  Gregory  v.  West  Midland  R.,  2  H.  veyance  used.    Gregory  v.   West  Mid-* 
&  C.  944;  33  L.  J.  Ex.  155;  10  Jur.  N.  land  R.  Co.,  2  H.  &  C.  944. 

S.  243;  12  W.  R.  528;  Lloyd  if.  Wales-        7.  Squire  v.  New  York  Central,  etc., 

ford,  etc..  R.,  15  Ir.  C.  L.  37;  9  L.  T.  N.  R.  Co..  98  Mass.  239;    Powell  v.  Penn- 

S.  89:  Ashendon  v,  London,  etc.,  R.,  L.  sylvania  R.  Co.,  32  Pa.  St.  414;  Kimball 

R.  5  Ex.  Div.  190;  42  L.  T.  N.  S.  586;  28  t/. « Rutland,   etc.,   R.   Co.,  26  Vt.  247; 

W.  R.  sn;  44  J.  P.  203.  Virginia,  etc.,  R.  Co.  v.  Sayers.  26Gratt.. 

A  condition  that  ihe  owner  shall  as-  (Va.)328;  South.,  etc.,  R.  Co.  v.  Henlein, 

sume  all  risks  from  negligence,  default  52  Ala.  606;  East  Tennessee,  etc.,  R.  Co. 

or  defects  in  the  station  or  cars  is  unrea-  v,  Johnston,  75  Ala.  596;  s.  c.  51  Am.. 

sonable.     Rooth  v.   North    Eastern   R.  Rep.   489:    Nashville,   etc.,   R.   Co.   v,. 

Co.,  L.  R.  2   Ex.  173;  36  L.  J.  Ex.  83;  Jackson,  6  Heisk.  (Tenn.)  271;  Chicago. 

15  L.  T.  N.  S.  62.  etc..  R.  Co.  v.   Abels,  60  Miss.   1017;. 

S.  Gillv.  Manchester,  etc.,  R.  Co.,  L.  Georgia,  etc.,  R.  Co.  v.  Spears,  66  Ga. 

R.  8  Q.  B.  186;  42  L.  J.  Q.  B.  89;  28  L.  485;  Georgia,  etc.,  R.  Co.  v,  Beattie.  66 

T.  N.  S.  587;  21  W.  R.  525.  Ga.  438;  Mitchell  7».  Georgia,  etc.,  R.  Co., 

4.  In  McNally  v,  Lancashire,  etc.,  R.  68  Ga.  644;  Rice  v.  Kansas,  etc.,  R.  Co., 
Co.,  L.  R.  8  Ir.  81,  the  contract  released  63  Mo.  314;  Oxley  v.  St.  Louis,  etc.,  R. 
the  carrier  from  accountability  for  the  Co.,  65  Mo.  629;  St.  Louis,  etc.,  R.  Co. 
'•correct  selection  of  the  owner's  cattle  v.  Cleary,  77  Mo.  634;  s.  c,  16  Am.  & 
or  loading  or  unloading,"  but  the  exemp-  Eng.  R.R.  Cas.  122;  Dawson  v.  St.  Louis, 
tion  was  held  unreasonable  because  re-  etc.,  R.  Co.,  76  Mo.  514;  Sturgeon  v,  St. 
leasing  from  liability  for  negligence,  al-  Louis,  etc.,  R.  Co.,  65  Mo.  569;  St. 
though  the  contract  was  an  alternative  Louis,  etc.,  R.  Co.  v.  Piper,  13  Kans. 
one.  510;  Goggin  v.  Kansas,  etc.,  R.  Co.,  12 

5.  Ashendon  v.  London,  etc.,  R  Co.,  Kans.  416;  Kansas,  etc,  R.  Co.  v.  Simp- 
L.  R.  5  Ex.  Div.  190;  42  L.  T.  N.  S.  son,  30  Kans.  645;  s.  c,  16  Am.  &  Eng. 
586;  28  W.  R.  511;  44  J.  P.  203.  R.  R.  Cas.  158;  Illinois,  etc.,  R.  Co.  v. 

6.  Booth  V.  N.  E.  R.  Co.,  L.  R.  2  Morrison.  19  111.  136;  Wabash,  etc.,  R. 
Exch.  173.  Co.  z/.  Black,  11  111.  App.  465;  Welsh  v. 

Or  that  the  company  "is  to  be  free  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65; 
from  ail  risk  and  responsibility  with  re-    Indianapolis,  etc.,  R.  Co.  v.  Allen,  31 
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The  following  are  examples  of  reasonable  conditions  limiting 
the  carrier's  responsibility :  A  stipulation  in  a  contract  that  the 
owner  shall  care  for  the  live  stock  during  the  journey,  feed 
and  water  and  load  and  unload  them  ;^   a   stipulation   against 


Ind.  394;  Belts  v.  Farmers',  etc.,  Co., 
21  Wis.  80;  Morrison  v.  Phillips,  etc., 
Co.,  44  Wis.  405:  Moulton  v,  St.  Paul, 
etc..  R.  Co.,  31  Minn.  85;  s.  c,  12  Am. 
&  Eng.  R.  R.  Cas.  13;  Maslin  v.  H.  & 
•O.  R.  Co.,  14  W.  Va.  180;  Louisville, 
etc.,  R,  Co.  V,  Hedges,  9  Bush  (Ky.), 
445;  s.  c,  15  Am.  Rep.  740:  Rhodes  v. 
Louisville,  etc.,  R.  Co.,  9  Bush  (Ky.), 
•688. 

Some  cases  go  even  so  far  as'  to  say 
that  the  company  cannot  by  contract 
•exempt  itself  from  liability  for  the  per- 
formance of  any  of  the  duties  which  it 
owes.  Welsh  v.  Pittsburg  &  C.  R.  Co. 
10  Ohio  St.  65:  Adams  Ex.  Co.  v.  Nock, 
2  Duv.  (Ky.)  562;  Louisville  &  C.  R.  Co. 
V.  Hedges,  9  Bush  (Ky.),  645. 

Where,  therefore,  the  owner  of  cattle 
signed  a  contract  whereby  he  agreed  **io 
take  all  risk  of  loss,  injury,  damage  and 
•other  contingency  in  loading,  unloading, 
-conveyance,  or  otherwise,"  and  the  rail- 
road company  in  the  course  of  the  transit 
ran  the  cattle  upon  a  side  track  and  there 
kept  them  four  days  and  four  nights 
without  food  or  water,  whereby  many  of 
them  died,  it  was  held  that  notwithstand- 
ing the  special  contract  the  company  was 
liable.  Heineman  v.  Grand  Trunk  R. 
Co.,  31  How.  Pr.  (N.  Y.)  430.  And  see 
to  the  same  effect  Keeney  v.  Grand  Trunk 
R.  Co.,  59  Barb.  (N.  Y.)  104. 

So  where  a  contract  provided  that  the 
•company  should  not  be  liable  in  case  of 
loss  from  delay  of  trains  or  any  damage 
the  property  might  sustain  from  colli- 
sion, and  during  the  transit  the  cars  in 
which  the  animals  were  confined  were 
thrown  from  the  track  by  a  broken  rail, 
it  was  held  that  the  company  was  liable 
for  the  injury  sustained.  Illinois  Central 
R.  Co.  V.  Owens,  53  111.  391. 

Where  cattle  were  shipped  at  a  reduced 
rate  under  a  contract  that  the  carrier 
should  not  be  liable  for  any  injury  unless 
occasioned  by  wilful  negligence  or  fraud, 
it  was  held  that  the  company  was.  under 
the  circumstances^  exempt  from  liability 
for  injuries  occasioned  in  any  other  way. 
Lee  V.  Marsh,  43  Barb.  (N.  Y.)  102. 

But  in  B  &  O.  R.  Co.  v.  Brady,  32 
Md.  333,  it  was  held  necessary  for  the 
defendant  to  show  affirmatively  in  such 
case  that  the  terms  of  the  contract  were 
known  and  assented  to  by  the  shipper  of 
the  cattle. 


In  Penn  v.  Buffalo  R.  Co.,  49  K:  Y. 
204,  the  owner  of  the  cattle  transported 
agreed  to  assume  all  the  risk  from  delays 
or  in  consequence  of  the  animals  being 
crowded  in  the  cars,  and  agreed  to  load 
and  unload  them  at  his  own  risk,  the 
company  furnishing  the  necessary  labor- 
ers to  assist.  A  drover  accompanied  the 
cattle  on  the  train.  While  in  transit  a 
snow-storm  occurred  wherebv  the  train 
was  delayed  several  days.  The  cattle 
might  have  been  unloaded  by  building  a 
proper  platform,  but  this  the  servants  of 
the  company  declined  to  do.  In  conse- 
quence several  of  the  cattle  died  and  the 
rest  were  seriously  depreciated  in  value. 
The  court  held,  however,  that  under  the 
particular  clauses  in  the  contract  the 
company  had  discharged  its  full  duty  and 
was  not  liable  to  respond  in  damages  for 
the  loss. 

If  the  owner  contracts  to  take  care  of 
the  cattle  and  the  railroad  company  stip. 
ulates  that  it  shall  not  be  liable  in  case 
of  injury  to  them  while  en  rouie^  this  is 
held  to  afford  no  exemption  from  liability 
if  the  cattle  escape  in  consequence  of  a 
defect  of  the  vehicle  in  which  they  are 
placed.  Rhodes  v.  Louisville,  etc.,  R. 
Co.,  9  Bush  (Ky.),  688;  Hawkins  v. 
Great  West.  R.  Co.,  17  Mich.  57;  s.  c, 
18  Mich.  427. 

And  even  if  the  contract  of  transporta- 
tion contain  a'clause  specially  exempting 
the  railroad  company  from  liability  in 
case  of  escape,  this  will  afford  no  pro« 
tection  if  the  company  fail  to  remedy  a 
defect  in  the  vehicle  which  has  been 
pointed  out  by  the  agent  of  the  shipper. 
Indianapolis,  etc.,  R.  Co.  v.  Allen,  31 
Ind.  394. 

An  exception  imposed  by  carriers  of 
cattle  relieving  them  from  all  liability  for 
n<^S^ligcnce  less  than  gross,  is  invalid. 
East  Tennessee,  etc.,  R.  Co.  v,  Johnston, 
75  Ala.  596:  s.  c,  51  Am.  Rep.  489. 

Jettison  of  deck  animals  not  unreason- 
able contract.  The  Enrique,  5  Hughes 
C.  Ct.  275. 

1.  South,  etc.,  R.  Co.  v.  Henlein,  52 
Ala.  606;  s.  c,  23  Am.  Rep.  578;  Squire 
V,  New  York  Central,  etc.,  R.  Co.,  98 
Mass.  239;  Penn  v,  Buffalo,  etc..  R.  Co., 
49  N.  Y.  204;  Heineman  v.  Grand  Trunk, 
etc.,  R.  Co..  31  How.  Pr.  (N.  Y.)  430; 
Cragin  v.  New  York  Central,  etc.,  R.  Co.. 
51  N.  Y.  61.     Compare  Bills  v.  New  York 
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liability  for  loss  by  overcrowding,  heat,  suffocation,  and  the 
likc.^ 

{c)  New  York. — In  New  Yorky  as  has  already  been  mentioned 
under  another  title,  it  is  well  settled  that  the  carrier  may  make  a 
contract  the  effect  of  which  will  be  to  release  him  from  liability 
for  his  own  negligence.  In  accordance  with  this  rule,  where  rail- 
road company  contracts  for  exemption  from  liability  for  the 
n^ligence  of  its  servants  or  the  insecurity  of  its  cars,  it  will  not 
be  liable  for  an  injury  to  stock  carried  in  a  grain  car,  unsafe  for 
stock  but  suitable  for  grain.* 

{d)  Notices  of  Claim  for  Damages, — The  carrier  may  stipulate  by 
contract  that  notice  of  a  claim  for  damages  shall  be  given  within  a 
specified  time  in  order  to  be  valid,  and  such  a  stipulation  is  re- 
garded as  reasonable.  The  construction  upon  these  stipulations 
must  be  reasonable,  and  adapted  to  the  circumstances  of  each  case.^ 

Central,  etc.,  R.  Co..  84  N.  Y.  5:  Dunn  said  company's  servants.  ...  or  of  in- 

7.  Haooibal.  etc..   R.  Co..  68  Mo.  268;  security  of  cars.''    One  of  the  animals 

Brysnt  v.  S.  W.  R.  Co.,  6  Am.  &  Eng.  was    injured    by  a    defective    car-door. 

R.  R.  Gas.  388.  Hfid,  that  the  company  was  not  liable. 

The  shipper  of  .cattl«  by  railway  having  the  agreement  exempting  them  even  from 

assumed  by  special  contract  the  duty  of  the  consequences  of  their  own  negligence, 

loading  and  unloading,  and  having  ac-  Wilson  v.  New  York  Central,  etc..  R. 

cepted  and  loaded  a  car  without  objec-  Co.,  27  Hun  (N.  Y.).  149. 
tion.  knowing  that  it  was  not  **  bedded."        4.  A  stipulation  in  a  contract  of  ship- 

rannoi  hold  the  railroad  company  liable  ment  that  no  claim  for  loss  or  damage 

for  negligence  in  failing  to  bed,  or  for  in-  will  be  allowed  unless  the  same  is  put  in 

sufficient  bedding  of  the  car.     East  Ten-  "  before  or  at  the  time  the  stock  is  un« 

nessee.  etc.,  R.  Co.  v.  Johnston,  75  Ala.  loaded,  is  valid,  and  will  be  sustained." 

596:  s.  c.  51  Am.  Rep.  489.  The  object  of  such  a  condition  is  to  pre- 

1.  A  carrier  of  animals,  in  cqnsidera-  vent  frauds  on  the  company.     Goggin  v. 

tion  of  a  reduced  rate  of  freight  and  a  Kansas,  etc.,  R.  Co.,  12  Kans.  416;  Rice 

free  p^iss  to  the  shipper,   may  stipulate  v.  Kansas,   etc.,    R.   Co..   63   Mo.  314; 

with  the  shipper  for    exemption    from  Dawson  v.  St.   Louis,  etc..  R.  Co.,  76 

liability  by  reason  of  overloading,  suffo-  Mo.  514:  Wabash,  etc.,  R.  Co.  v.  Black, 

cation,  beat.  fire,  and  the  like.     Georgia,  11  Bradw.  (111.)  465;  St.  Louis,  etc.,  R. 

etc.,  R.  Co.  V   Beaiie,  66  Ga.  438;  s.  c,  Co.    ».   Cleary,    77   Mo.    634;    s.   c,  16 

42  Am.  Rep.  75.  So  also  for  exemption  Am.  &  Eng.  R.  R.  Cas.  122;  Moore  v, 
from  liability  except  for  damage  by  col*  Great  Northern,  etc.,  R.  Co.,  L.  R.  8  Ir. 
lision.  or  running  off  the  track.    Georgia,  95. 

etc.,  R.  Co.  V,  Spears,  66  Ga.  485;  s.  c.         It  seems,  however,  that  this  clause  will 

43  Am.  Rep.  81.  not  be  strictly  construed,  and  that  if  the 
A  railroad  company  transporting  live    notice  of  loss  be  given  within   such  a 

stock  may  contract  with  the  shipper  for  reasonably  short  time  after  the  loss  as 

A  cnnsideration  that  the  company  shall  to  completely  secure  the  company  from 

be  released  from  all  liability  for  damages  fraud,  this  is  sufficient.     The  agents  of 

accniiof^  to  the  stock,  disconne^ed  and  the  company  may  also  waive  the  benefit 

apart  from  the  conduct  or  running  of  its  of  this  clause.     See  Oxley  v.  St.  Louis, 

tiains,  such  as  damages  from  overloading  etc.,  R.  Co.,  65  Mo.  629. 

or  heat.    Mitchell   v.  Georgia,  etc.,  R.         It  is  reasonable  for  a  railroad  company 

Co.,  68  Ga.  646.  to  stipulate  with  a  shipper  of  horses  that 

1  See  Carriers  op  Goods,  2  Am.  &  a  claim  for  damages  shall  be  made  before 

Eoi;.  Encyc.  of  Law.  the  horses  are  mingled  with  other  stock. 

y  Under  an  agreement  to  transport  Sprague  v.  Missouri  Pacific  R.  Co.,  34 

stock  at  reduced  rate,  the  railmad  com-  Kans.  347. 

{Any  was  released  **  from  all  liability  for        A  carrier  of  live  stock  may  limit  bis 

mJQries  which  the  animals  may  receive  liability  by  requiring  a  demand  for  dam* 

in  consequence  of  .  .  .  the  negligence  of  ages  to  bie  made  within  five  days  after 
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Where  such  a  notice  required  that  claim  for  damages  be  made  be* 
fore  the  stock  were  unloaded,  it  was  held  to  be  unreasonable  and 
void  as  applied  to  an  injury  from  illness  which  might  not  be  dis- 
covered before  removal  of  the  animals  from  the  cars.^  Where  to 
such  a  provision  the  stipulation  was  added  that  notice  should  be 
given  before  mingling  the  animal  with  other  stock,  the  carrier  was 
held  to  be  still  liable  where  the  consignee  declined  to  receive  an 
injured  mule  which  the  carrier  had  turned  out  upon  a  common,  on 
the  ground  that  there  was  no  removal  or  mingling  in  the  sense  of 
the  contract.^  Where  the  consignment  arrived  at  midnight,  a 
verbal  notice  at  the  time,  and  one  in  writing  three  days  later,  were 
considered  a  compliance  with  the  contract  where  the  stock  was 
removed  to  premises  where  the  company  could  examine  them.* 
A  stipulation  that  ''  claims  for  loss  and  damage  must  be  presented 
in  thirty  days  from  date  of  shipment  in  order  to  receive  attention," 
was  held  to  be  too  vague  because  it  did  not  distinctly  state  that  no 
right  of  action  was  to  exist  after  failure  to  give  the  notice.* 

{e)  Drovers  Passes. — The  fact  that  it  is  customary  to  furnish 
those  accompanying  stock  with  passes  which  contain  a  release  of 
the  carrier  from  liability  for  their  personal  safety,  does  not  alter 
the  carrier's  obligation  to  treat  them  as  passengers.*  The  contract 
of  shipment  and  the  pass  are  read  together  as  a  single  contract,  and 
the  drover  is  therefore  not  considered  a  gratuitous  passenger.* 

the   unloading    of   stock.      Dawson    v,  no  notice  to  the  carrier  of  the  animal's 

St.  Louis,  etc.,  R.  Co.,  76  Mo.  514.  injury,  nor  offered   it  to  be  cared  for. 

A  contract  between  a  railroad  company  Evans  v.  Dunbar,  117  Mass.  546. 

and  a  shipper  of  liorses  stipulated  that  1.  Ormsby  v.  Union  Pacific  R.  Co.,  2 

for  injury  to  the  animals  shipped  over  McCrary  (C.  C.),.  48. 

the  line  of  the  road  the  owner  should  8.  Chicago,  etc.,  R.  Co.  v.  Abels,  60 

make  a  demand,  in  writing,  of  the  agent  Miss.  1017. 

of  the  company  before  removing  them  S.  Rice  v.  Kansas  Pacific  R.  Co.,  63 

from  the  place  of  destination  or  from  the  Mo.  314. 

place  of  delivery.     Heid,  that  this  clause  4.  Dunn  v,  Hannibal,  etc.,  R.  Co.,  69 

was  not  applicable  where  the  injury  was  Mo.  868. 

the  illness  of  the  animals,  and  the  extent  5.  New  York  Central,  etc.,  R.  Co.  v, 

of  such  illness  could  not  be  known  until  Lockwood,  17  Wall.  (U.  S.)  357;  I.  &  St. 

their  removal  from  the  cars,  and  probably  L.  R.  Co.  v.  Horst,  93  U.  S.  291;  Penn- 

not  for  some  time  after  such  removal,  sylvania  R.  Co.  v.  Henderson,  51   Pa. 

Ormsby  v.  Union  Pacific  R.  Co.,  2  Mc-  St.  315;  Goldey  v.  Pennsylvania  R.  Co., 

Crary  C.  C.  48.  30  Pa,  St.  242;  Virginia,  etc.,  R.  Co.  ». 

A  provision  in  a  contract  for  the  trans-  Sayers,    26  Grait.   (Va.)  328;    Fleim  v, 

portation  of  cattle,  that,  in  consideration  Philadelphia,  etc.,  R.  Co.,  i  Houst.  (Del.) 

of  paying  at  a  reduced  rate,  any  claim  469;  O.  &  M.  R.  Co.  ?'.  Selby,  47  Ind. 

for  damages  should  be  made  in  writing,  471;  O.^  M.  R.  Co.  v.  Nickless,  71  Ind. 

sworn  to  and  delivered  to  the  general  271;  Maslin  v,  Baltimore  &  O.  R.  Co., 

freight  agent  of  the  railroad,  at  a  certain  14  W.  Va.  180;  C.  P.  &  A.  R.  Co.  v. 

place,  within  five  days  from  the  time  the  Curran,  19  Ohio  St.  i;  Texas,  etc.,  R. 

cattle  were  unloaded,    h^ld   reasonable  Co.  v.  Garcia,  62  Tex.  285;  s.  c,  21  Am. 

and  binding,  and  none  the  less  so  because  &  Eng.  R.  R.  Cas.  384.    But  see  Poucher 

plaintiff  neglected  to  read  the  contract  v.  New  York  Central,  etc.,  R.  Co.,  49  N. 

before  signing  it.     Wabash,  etc.,  R.  Co.  Y.  263. 

V,  Black,  II  III.  App.  465.  6.  C,  P.  &  A.  R.  Co.  v.  Curran,  19 

An  owner  may  bring  his  action  against  Ohia  St.  i ;  and  cases  cited  in  preceding 

the  carrier  for  injury  done  to  his  animal  note, 

while  in  transit,  although  he  has  given  In  the  absence  of  a  special  €oolzact» 
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6.  Oaxxief  t  Liability  Ihiring  Tnuuit — (a)  Duty  to  Furnish  Safe 
Cars  and  Appliances. — The  carrier  is  bound  to  provide  safe  and 
suitable  cars  and  appliances  for  tnuisporting  live  stock.  Cattle- 
cars  must  be  sufficiently  strong  to  resist  their  struggles,  and  the 
carrier  is  liable  for  loss  occasionied  by  his  neglect  in  this  regard,  in 
spite  of  the  fact  that  the  animals  are  vicious  and  unruly,  upon  the 
principle  that  it  is  within  his  power  to  provide  those  which  are 
actually  and  absolutely  sufficient.^  In  such  case  the  carrier  can- 
not defend  upon  the  ground  that  the  defective  cars  belonged  to  a 
connecting  carrier/^     It  seems,  however,  that  if   the  consignor 

(he  fact  Uiat  Uie  shipper  of  a  horse  is  al-  12  Ad.  &  £1.  N.  S.  742;  22  L.  J.  C.  P. 

bwedtopass  on  the  same  train,  is  not  90;  17  Jur.  323;  Laws  of  Kansas,  18S3, 

coodustTe  that  he  is  to  attend  to   its  ch.    124,   sec.  9;   Harrison   v,   Missouri 

safety  daring  the  journey.    Clark  v.  Ro-  Pacific  R.  Co.,  74  Mo.  364;  s.  c,  7  An. 

Chester,  etc.,  R.  Co.,  14  N.  Y.  $71.  &  Ens.  R.  R.  Cas.  382. 

In  Biasell  v.  New  York,  etc.,  R.  Co.,  In  Smith  v.  New  Haven,  etc.,  R.  Co., 

25  N.  Y.  442.  it  was  held  tluit  public  12  Alien  (Mass.),  534,  the  court  observes; 

potiqr  is  satisfied  by  holding;  a  railroad  **  The  sufficiency  oif  a  car  door  to  resist 

company  bound  to  take  the  risk  when  the  the  struggles  of  animals,  however  unruly, 

passeqger  chooses  to  pay  the  fare  estab-  it  is  in  the  power  of  a  railroad  company 

lished  by  the  legislature.     If  he  voluo-  to  secure.     And  its  obligation  in  this  re- 

tarily,  and  for  any  valuable  consideration,  spect  is  not  satisfied  by  furnishing  a  rea- 

waives  the  right  to  indemnity,  the  con-  sonably  strong  car.      The  company  is 

tract  is  binding.     So  held  where  a  cattle  bound  to  have  one  absolutely  and  actu- 

driver  paid  no  independent  consideration  ally  sufficient.     It  is  practicable  to  make 

fortbeconveyanceof  himself,  but  accom-  a  car  so  thoroughly  strong  that  cattle 

fanied  bis  cattle  under  a  contract  suting  cannot  break  it  down  and  fall  out.     For 

them  to  be  carried  at  a  reduced  rate,  and  any  failure  to  do  so  the  carrier  is  respon- 

proYiding  that  "the  persons  riding  free  sible." 

to  take  ^aige  of  the  stock,  do  so  at  their  The  excuse  will  not  avail  a  carrier  that 

own  risk  of  personal  injury,  from  what-  he  was  acting  in  obedience  to  a  govern - 

ever  caose."  ment  regulation  where  he  furnishes  cars 

1.  Smith  V,  New  Haven,  etc.  R.  Co.,  which  have  been  washed  with  lime  and 

12  AUen  (Mass.)*  531;  Pratt  v.  Ogdens-  not  properly  cleaned,  and  an  injury  to 

burg  R.  Co.,  102  Mass.  557;  Indianap-  pigs  consigned  to  his  care  results  there- 

olis,  etc.,  R.  Co.  v.  Strain,  81  .111.  504;  from.     Shaw  v.  Great  Southern,  etc.,  R. 

Sl  Louis,  etc..  R.  Co.  v,  Dorman,  72  III.  Co..  L.  R.  8  Ir.  10. 

504;  Indianapolis,  etc.,  R.  Co.  v.  Jurey,'  8.  In  an  action  against  a  railroad  com- 

S  Bradw.  (111.)  160;  Wabash,  etc..  K.  Co.  pany  for  injury  to  stock  shipped  in  a  de- 

V.  Black,  II  Bradw.  (III.)  465;  Harris  v,  fective  car,  it  is  no  defence  that  the  car 

Northern  Indiana  R.  Co.,  20  N.  Y.  232;  belonged  toanothercompany,  a  connect- 

Welsh  V.  Pittsburg,  etc.,  R.  Co.,  10  Ohio  ing  carrier.     Wallingford   v,  Columbia, 

St.  65;  Hawkins  v.  Great  Western,  etc.,  etc..  R.  Co.   (S.   Car.),  2  Southeastern 

R.  (^.,  17  Mich.  57;  s.  c,  x8  Mich.  427;  Rep.  19. 

Railroad  Co.  v,  Pratt,  22  Wall.  (U.  S.)  A  connecting  carrier  is  not  bound  to 

123;  Rhodes  v.  Ixniisville,  etc.,  R.  Co.,  transport  live  stock  in  the  same  cars  in 

9  Bash  (Ky.),  688;  Peters  v.  New  Or-  which  they  were  received.    McAUster  v, 

leans,  etc.,  R.   Co.,  16  La.  Ann.   222;  Chicago,  etc.,  R.  Co.,  74  Mo.  351;  s.  c. 

McDaniel  v.  Chicago,  etc.,  R.  Co.,  24  7  Am.  &  £ng.  R.  R.  Cas.  373;  Combe 

Iowa,  412;  KimbaU  v,  Rutland,  etc.,  R.  v,  London,  etc.,  R.  Co.,  31  L.  T.  N.  S. 

Co.,  26  Vc  247;  Shaw  V,  Great  Southern,  613. 

etc..  R.  Co.,  JL  R.  8  Ir.  10;  McManus  v.  In  an  action   to  cecover  damages  for 

Lancashire,  etc:,  R.  Co.,  4  H.  &  N.  327;  an  alleged  injui^  to  cattle  in  traosporta- 

Conbe  sr.  London,  etc.,  R.  Co.,  31  L.  T.  tion  to  quarantine  grounds  by  the  use  of 

613;  Great    Westers,  etc.,   R.    Co.   v.  improper  cars,  evidence  that  the  defend- 

Bloiier,  41  L.  J.  C  P.  268;  L.  R.  7  C.  aot  had  always  used  similar  cars  for  this 

P.  655.    See  also  Wilaon  v,  Hamilton,  4  purpose  is    inadmissible,   ahhougfa  the 

^' '    5c.  793;  Willonghby  v,  Horridge,    defendant  was  the  ooly  aroad  ki  ibe 

J  C.  of  L.— I*  !«• 
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has  made  his  own  selection  of  vehicles,  the  carrier  will  not  be  lia* 
ble  for  defects  therein.^ 

{b)  Duty  to  Load  and  Unload. — ^The  duty  to  load  and  unload 

live  stock  is  primarily  upon  the  carrier,  but  he  may  impose  this 
duty  upon  the  consignor  by  express  contract.*^     If,  however,  in 

mon wealth  engaged  in  the  transportation  ble  for  loss  and  expense  occasioned  by 

of    cattle    to    quarantine.     Leonard    v,  its    failure  to    have    cars,  in    readiness 

Fitchburg.  etc..  R.  Co.  (Mass.),  9  North-  to  ship  live  stock  on    the  day  that  the 

eastern  Rep.  667.  shipper  notified  the  agent  of  the  company 

1.  Illinois  Central,  etc.,  R.  Co.  r.  Hall,  be  would  tender  them  for  shipment,  when 
58  III.  409;  Chicago,  etc.,  R.  Co.  v.  Van  it  is  not  shoyrn  that  the  notice  given  was 
Dresor,  22  Wis.  511;  Harris  v.  Northern  a  *'  reasonable  notice"  within  the  mean- 
Indiana,  eic,  R.  Co.,  20  N.  Y.  232.  ing  of   Revised    Statutes  of  Wisconsin, 

It  has  been  held  that  the  carrier  may,  sec.  1798,  providing  that  "  every  railroad 
by  a  provision  to  that  effect  in  the  con-  corporation  shall,  upon  reasonable  no- 
tract,  impose  upon  the  consignor  the  tice,  when  within  its  power  10  do  so,  fur> 
duty  of  determining  whether  the  cars  and  nish  suitable  cars  to  any  person  applying 
appliances  are  suitable  and  safe  for  the  thereforfor  the  transportation  of  freight." 
transportation  of  live  stock.  Squire  v.  In  Wilson  v.  New  York  Central,  etc., 
New  York  Central,  etc.,  R.  Co.,  98  Mass.  R.  Co.,  97  N.  Y.  87;  s.  c,  21  Am.  &  Eng. 
239;  Harris  v.  Northern  Indiana,  etc.,  R.  R.  Cas.  148.  plaintiff  shipped  two 
R.  Co.,  20  N.  Y.  232.  CompareVi^X'^  v.  horses  by  defendant's  road  under  a  con- 
Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65.  tract  by  which  he  released  the  company 

**  This  suggests  the  query  whether  it  is  from  liability  for  damages  resulting  from 

not  the  duty  of  the  carrier  to  run  cars  the  negligence  of  its  servants  or  which 

that    are    secure    and    no    others,   and  should  be  occasioned  by  the  insecurity  of 

whether  in   its  business  of  transporting  its  cars.     The  horses  were  transported  in 

animals  it  should  not  be  more  familiar  a  grain  car,  which  was  out  of  repair,  and, 

than  the  shipper  with   the   construction  while  sufficient  for  the  use  for  which  it 

and  safeguards  that  make  cars  suitable,  was  intended,  unsafe  for  the  transporta- 

This  view  seems  to  be  supported  in  Eng-  tion  of   live  stock,      in  consequence  of 

land.    Gregory  v.  West  Midland,  etc.,  R.  such  defect  one  of  the  horses  was  injured. 

Co.,   2  H.  &  C.  944."     Article  "Trans-  In  an  action  to  recover  damages,  it  did 

portation  of  Live  Stock,"  19  Central  Law  not  appear  but  that  other  safe  and  secure 

Journal,  165.  cars  were    provided    by  defendant    and 

In  Peters  v.  New  Orleans,  etc.,  R.  Co.,  were  on  hand  ready  for  use,  so  that  the 
16  La.  Ann.  222,  where  the  owner accom-  injury  might  have  been  caused  by  care- 
panied  the  live  stock,  but  was  not  per-  lessness  on  the  part  of  its  servants  in  se- 
mitted  to  nail  slats  across  the  doors  of  lecting  an  insecure  car.  Held,  that  the 
box-cars  used  to  transport  them,  and  his  only  negligence  shown  was  that  of  de- 
suggestion  to  this  effect  was  not  followed,  fendant's  servants,  from  the  consequences 
and  in  consequence  of  the  use  of  .solid  of  which  it  was  released  by  the  contract; 
doors  the  cattle  were  suffocated,  it  was  and  that  plaintiff  was  not  entitled  to 
held  that  the  carrier  was  liable,  and  could  recover. 

not  offer  as  an  excuse  that  the  owner  ac-  8.  Squire  v.   New  York  Central,  etc., 

Lompanied  the  animals  and  at  least  per-  R.,   98    Mass.    239:    South,  etc.,   R.   v. 

mitted  the  use  of  these  cars.  Henlein,  52  Ala.  606;  s.  c,  23  Am.  Rep. 

A  railroad  company  is  liable  for  breach  578;  Dawson  v.  St.  Louis,  etc.,  R.,  76 

of  a  parol  contract  to  receive  cattle  for  Mo.  514;    Penn  v.   Buffalo,  etc.,  R.,  49 

transportation  on  a  day  certain,  though  N.  Y.  204;  Bills  v.   New  York,  etc.,  R., 

f^o  bill  of  lading  had  been  signed.    Texas  84  N.  Y.  5;  Myers  v.  Wabash,  etc.,  R., 

Rev.  Stats,  arts.  281-283,  making  a  car-  27  Am.  &  Eng.   R.   R.  Cas.  53;  Combe 

rier's    liability   begin    when   the    bill   is  v.  London,  etc.,  R.,  31  L.  T.  N.  S.  613. 

signed,  do  not   apply.      Texas,  etc.,  R.  See  also  cases  cited  in  succeeding  notes. 

Co.  V.  Nicholson,  51  Tex.  491.  Where  a  railroad  company  makes  a 

In  Richardson  v.  Chicago,  etc.,  R.  Co.,  contract  to  convey  cattle,  providing  that 

t8  Am.  &  Eng.  R.  R.  Cas.  530,  it  was  two  men  in  charge  of  the  cattle  may  pass 

held  that  a  railroad  company,  as  a  com-  free  of  charge  on  the  train,  there  being 

mon  carrier,  and  independent  of  any  con-  no  express  stipulation  that  the  cattle  shall 

tract  between  It  and  a  shipper,  is  not  lia-  be  unloaded  on  the  way,  held^  that  the 
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pursuance  of  a  contract  the  consignor  undertakes  the  duty  to  load 
or  unload,  and  loss  or  injury  result  from  his  performance  of  the  un- 
dertkking  the  carrier  is  released  from  liability.^  Whatever  the 
terms  of  the  contract  of  shipment,  circumstances  may  impose  upon 
the  carrier  the  duty'to  unload  and  reload,  or,  at  least,  to  furnish 
the  consignor  with  facilities  for  doing  so.* 

■ottle  may  be  unloaded,  and  the  men  in  sheep,  caused  by  the  negligence  of  de- 
charge  have  no  right  to  decide  when,  fendant,  where  it  appears  that,  in  con- 
Where  the  unloading  occurred  in  a  sideration  of  a  reduction  of  freight  rates. 
State  where  such  cattle  were  prohibited,  plaintiff  agreed  to  take  all  risks  of  trans- 
and  plaintiff  was  arrested  and  fined  for  portation,  and  to  load  and  unload  thd 
bringing  the  cattle  there,  held^  that  he  sheep  at  his  own  expense  and  risk,  and 
could  not  recover  for  damages  thus  in*  that  the  loss  occurred  by  reason  of  the 
vcurred,  though  the  statute  under  which  sheep  being  kept  in  the  cars  over  night 
he  was  fined  was  unconstitutional.  after  reaching  their  destination.  Held^ 
Where  a  carrier  improperly  surrendered  that  defendant  is  not  liable,  although  the 
the  plainiift's  cattle  to  an  officer,  held^  sheep  were  kept  in  the  cars,  because  de- 
that  he  was  not  liable,  the  writ  not  being  fendant  refused  to  furnish  men  to  herd 
invalid  on  its  face.  McAlister  v,  Chi-  the  sheep  during  the  night,  and  the  stock* 
cago,  etc.,  R.,  74  Mo.  351;  s.  c,  7  Am.  pens  were  too  small  to  hold  them,  where 
&  Eng.  R.  R.  Cas.  373.  it  further  appears  that  defendant  con- 
1.  Chicago,  etc.,  R.  v,  Dresor,  22  Wis.  sen  ted  to  ship  the  cars  over  a  transfer 
511;  Ohio,  etc.,  R.  i'.  Dunbar,  20  111.  723;  track  of  another  road  to  the  stock-pens 
Texas,  etc..  R.  v.  Whittle,  27  Ga.  535.  of  such  other  road,  so  that  plaintiff  could 
See  also  Evans  v.  Fitchburg,  etc.,  R.,  unload  the  sheep  there,  if  the  plaintiff 
III  Mass.  142;  s.  c,  15  Am.  Rep.  19;  would  get  the  consent  of  the  officers  of 
Bowie  V.  Baltimore,  etc.,  R.,  i  McAr-  that  road  to  the  use  of  the  track  for  that 
thur  (C.  C),  94;  Richardson  v.  North  purpose,  and,  on  plaintiff's  failure  to  get 
Eastern,  etc.,  R.,  L.  R.  7  C^  P.  75;  41  such  consent,  offered  to  haul  the  cars  up 
L.  J.  C.  P.  60;  26  L.  T.  N.  S.  131;  20  to  its  own  stock- pens,  so  that  plaintiff 
W.  R.  461.  Compare  Stuart  v.  Crawley,  could  unload  the  sheep  there.  Meyers 
2  Stark.  323.  V,  Wabash,  etc.,  R.  (Mo.),  2  So.  Western 

It  was  agreed  that  a  shipper  of  stock  Rep.  263. 
should  load  it  on  the  cars.  His  men  2.  Bills  v.  New  York  Central,  etc.,  R., 
permitted  the  train  to  start  before  there  84  N.  Y.  5;  Dunn  v.  Hannibal,  etc.,  R.. 
was  time  for  them  to  close  the  door,  and  68  Mo.  268;  Dawson  v.  St.  Louis,  etc., 
a  steer  jumped  out  and  was  killed.  Held^  R,  76  Mo.  514;  Bryant  v.  South  West- 
that  the  railroad  company  was  not  liable,  em.  etc.,  R.,  68  Ga.  805.  But  see  P  nn 
Newby  v.  Chicago,  etc.,  R.,  19  Mo.  App.  v.  Buffalo,  etc.,  R..  49  N.  Y.  204. 
391.  In  a  suit  to  recover  damages  to  plain- 
In  Squire  v.  New  York  Central,  etc.,  tiff*s  cattle,  delayed  upon  defendant's 
R.,  98  Mass.  239,  where  under  a  con-  train  by  a  flood  which  subnierged  the 
tract  imposing  upon  the  consignor  the  track,  the  court  upon  a  previous  trial 
duty  of  loading  liv^  stock,  he  permitted  held  that,  under  the  contract,  defendants 
the  carrier's  servants  to  do  so,  and  to  so  were  not  bound  to  unload  the  cattle  when 
crowd  the  animals  that  loss  resulted,  the  the  train  was  stopped  by  water,  but  that, 
carrier  was  held  to  be  released  from  upon  reasonable  request,  their  duty  was 
liability.  to  place  the  cars,  if  practicable,  so  as  to 
In  Mitchell  v,  Georgia,  etc.,  R.,  68  enable  plaintiff  to  unload  his  cattle,  and 
Ga.  644,  the  contract  exempted  the  car-  that  for  a  failure  to  do  so  they  were 
rier  from  liability  for  loss  from  over-  liable.  It  appeared  that  plaintiff's  agent 
crowding,  but  did  not  require  the  con-  made  such  a  request;  that  the  engine 
signor  to  load.  The  carrier,  in  loading  drawing  the  train  was  disabled,  but  that 
the  hog^,  so  crowded  them  that  loss  re-  other  engines  might  have  been  readily 
salted,  but  was  nevertheless  excused  obtained;  that  defendant's  conductor  did 
from  liability.  See  this  case  doubted  in  not  send  for  them.  Held^  that  the  ques- 
19  Cent.  L.  J.  165.  tion  of  negligence  was  properly  for  the 
In  an  action  against  a  railroad  com-  jury;  and  that  this  was  so  even  if  the 
jMny  to  recover  damages  for  the  loss  of  jury  might  infer  from  the  charge  that  it 
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{c)  Duty  to  Feed  and  Water, — The  carrier  is  likewise  primarily 
bound  to  provide  food  and  water,  a  place  for  sleeping,  and,  if  neces- 
sary a  place  for  exercise,^  but  he  may  transfer  such  duty  td  the 
owner  by  express  contract.^  He  may  even  then  become  liable  for 
failure  to  furnish  proper  facilities  to  the  consignor  for  such  pur- 
poses.* 

{d)  Duty  to  Care  for  Live  Stock  Generally, — ^The  measure  of  the 
carrier's  duty  to  care  for  live  stock  generally  must  depend  upon 
circumstances  and  the  nature  of  his  contract,  but  includes  such 
attentions  and  precautions  as  the  following:  He  must  securely 
fasten  an  animal,  such  as  a  dog,  to  prevent  its  escape ;  *  he  is^ guilty 
of  negligence  in  placing  a  car  bedded  with  straw  so  near  to  the  en- 
was  negligence  not  to  send  forty-three  agreed  that  the  company  was  not  to  feed 
miles  for  another  engine.  Bills  z/.  New  or  water  the  mules,  but  that  the  shipper 
York  Central,  etc.,  R..  84  N.  Y.  5.  was  to  be  afforded  facilities  for  this.    The 

1.  Illinois  Central  R.  Co.  v,  Adams,  company  negligently  carried  the  mules 
42  III.  474;  Toledo,  etc.,  R.  Co.  v,  to  D.,  forty  miles  beyond  A.,  and  they 
Thompson,  71  III.  434:  Dunn  v,  Hanni-  stood  there  in  cars  two  days,  without 
bal,  etc.,  R.  Co..  68  Mo.  268;  Harris  v.  food,  water,  or  care.  Held,  that  the 
Northern  Indiana  R.  Co.,  20  N.  Y.  232;  company  was  liable  for  the  damage  done. 
Cragin  v.  New  York,  etc.,  R.  Co.,  51  N.  Bryant  v.  Southwestern  R.  Co.,  68  Ga. 
Y.  61;  Taff  Vale  R.  Co.  v.  Giles,  23  L.  805;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  388; 
J.  Q.  B.  43;  Great  Northern,  etc.,  R.  Clarke  v.  Rochester,  etc.,  R.  Co.,  14  N. 
Co.  V.  Swaffield,  43  L.  J.  Ex.  89;  L.  R.  q  Y.  571.  See  also  Porterfield  v.  Humph- 
Ex.  132.  reys,  8  Humph.  (Tenn.)  497. 

In  Cragin  v.  N.  Y.  Central  R.  Co.,  51        A  contract  to  ship  stock  by  railroad 

N.  Y.  61,  it  was  said  that  there  was  no  provided  "that  in  case  of  accident  to.  or 

obligation  on  the  part  of  a  railway  com-  delay  of  time  from  any  cause  whatever, 

pany  to  water  cattle  transported  on   its  the  owners  are  to  feed,  water,  and  take 

line  unless  it  had  specially  contracted  to  proper  care  of  the  stock."    Held^  that  it 

do  so.     This,  however,  was  not  the  doc-  was  error  in  the  presiding  judge  to  charfi^, 

trine  of  Dunn  v.  Hannibal,  etc.,  R.  Co..  upon  the  trial  of  an  action  brought  to 

68  Mo.  268,  where  it  was  held  that  a  rail-  recover  for  injury  to  the  stock,  that  in  all 

road  company  which  transports  live  stock  cases,  except  of  unavoidable  delay,  acci- 

ought  not  only  to  have  the  proper  ma-  dent  or  collision,  the  railroad  company 

chinery  and  facilities  for  unloading  them  was  bound  by  the  contract  to  feed  knd 

whenever,  in  the  course  of  transit,  it  may  water  the  stock;  that  the  contract  did 

be  necessary  to  unload  them  for  exercise  not,  in  terms,  so  provide.     Louisville, 

and  refreshment,  but  also  to  unload,  feed  etc.,  R.  Co.  v.  Trent,  11  Lea  (Tenn.),  82; 

and  water  them  at  the  journey's  end,  if  s.  c,  16  Am.  &  Eng.  R.  R.  Cas.  170. 
there  be  delay  in  making  delivery  over        4.   Stuart  v,   Crawley,   2  Stark.   323; 

and  discharging  the  carrier  from  liability,  Porterfield  v.    Humphreys.    8   Humph, 

and  the  health  of  the  animals  requires  (Tenn.)  497.     Compare  Blower  v.  Great 

this  to  be  done.  Western,  etc.,  R.  Co.,  L.   R.   7  C.    P. 

2.  South,  etc.,  V.  R.  Co.  v.  Henlein,  52  655. 

Ala.  606;  Heineman  v.  Grand  Trunk,  etc..  In  Stuart  v.  Crawley,  2  Stark.  323,  the 

R.  Co.,  31  How.  Pr.  (N.  Y.)  430;  Cragin  carrier  was  held  liable  where  he  accepted 

V,  New  York  Central,  etc.,  R.  Co.,  51  N.  a  dog  consigned  to  him  tied  by  a  strings 

Y.  61.  around  the  neck,  and  the  dog  sobseqnent- 

S.  A  shipper  agreed  to  accompany  his  ly  slipped  awav. 

stock,  and  feed  and  water  them  at  his  In  Richardson  v.  North  Eastern,  etc., 

own   risk.     Held^   that  the  carrier  was  R.  Co.,  L.  R.  7  C.  P.  7$,  the  dog  was- 

Hable  for  loss  because  of  its  failure  to  consigned  fastened  by  a  leather  collar 

furnish  him  proper  facilities  for  so  doing,  and  strap,  and  subsequently  escaped  br 

Wabash,  etc.,  R.  Co.  v,  Pratt,  15  111.  App.  slipping  his  head  throdgh  the  collar.     It 

177.  was  held  that  the  loss  was  by  the  owner's 

A  railroad  company  received  a  car  load  act,  since  the  dog  was  fastened  by  means- 

of  loules,  to  be  delivered  at  A.     It  was  provided  by  the  owner  and  apparentl^r 
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gine  as  to  permit  sparks  therefrom  to  set  it  on  fire ;  ^  he  is  respon- 
sible for  leaving  open  a  car  window,  or  for  any  like  negligence,  by 
which  an  animal  escapes,  although  the  contract  releases  him  from 
liability  for  escapes;^  he  must  throw  water  upon  hogs  who  have 
become  overheated,*  or  take  measures  to  prevent  their  "  piling  up" 
or  crowding  towards  or  away  from  the  car  doors  when  the  train  is 
unavoidably  brought  to  a  long  stop ;  ^  he  is  liable  for  suffocation 
resulting  from  his  negligence ; "  or  for  a  horse's  strangling  by  means 
of  a  haher  when  his  attention  might  have  prevented  it.^ 

{e)  Liability  far  Delay. — ^The  carrier  is  bound  to  transport  live 
^odc  within-  a  reasonable  time,  and  without  unnecessary  delay.^ 

sufficient,  and  that  the  carrier  was  ex-  not  prevented  from  performance  of  this 

aerated.  duty  by  any  act  or  refusal  of  defendant 

1.  McFadden   v.  Missouri    Pacific   R.  to  act.     Held,  that  defendant  cannot  be 

Co.  (Mo.).  4  S.  Western  Rep.  689.  held  liable  for  not  caring  for  the  stock 

Where  tiie  hay  or  straw  in  the  bottom  after  they  were  unloaded ;   that  such  a 

of  Caaie  cars  catches  fire  while  the  ani-  contract  cannot  be  so  construed  as  to  cast 

mals  are  in  transit,  and  the  cattle  are  in-  such  duty  upon  the  defendant, 

jnicd  in  consequence,  the  company   is  7.  Illinois,  etc.,  R.  Co.  f.  Waters,  41 

liable.    Powell  v.  Pennsylvania  R.  Co.,  111.  73:  Ohio,  etc.,  R.  Co.  v.  Dunbar,  ao 

32  Pa.  St.  414;  Holsapple  V.  Rome,  etc..  111.  623;  Chicago,  etc.,  R.  Co.  v.  Erick- 

R.  Co..  86  N.  Y.  275;   s.   c,  3  Am.  &  son,  91  III.  613;  Wabash,  etc.,  R.  Co.  v. 

Eog.  R.  R.  Cas.  487.     See  also  Tucker  Black,  11  Bradw.  (III.)  465;  Wabash,  etc., 

9.  Pacific,  etc. ,  R.  Co.,  50  Mo.  385.  R.  Co.  v.   McCasland,  11    Bradw.  (III.) 

1  Indianapolis,  etc..  R.  Co.  v.  Allen,  491;  Toledo,  etc.,  R.  Co.  v,  Lockhart,  71 

3ilDd.  3^;  Oxicy  V,  St.  Louis,  etc.,  R.  III.  627;  Tucker  ».  Pacific,  etc.,  R.  Co., 

Co.,  65  Mo.  629.  50  Mo.  385;   Sturgeon  v.  St.  Louis,  etc., 

3.  Toledo,  etc.,  R.  Co.  v.  Thompson,  R.  Co.,  65  Mo.  569;  Dunn  v.  Hannibal, 

71111,434;  Toledo,  etc..  R.  Co.  v.  Ham-  etc.,  R.  Co.,  68  Mo.  268;  Philadelt>hia, 

iltoo.  76  IH.  393;  Illinois  Central,  etc.,^  etc.,   R.   Co.  v.   Lehman,   56   Md.   209; 

R.  Co.  V.  Adams,  42  in.  474.                    '  Moulton  v.  St.    Paul,  etc.,   R.   Co..   31 

1  Kinnick  v.   Chicago,   etc.,    R.,   27  Minn.  85:  s.  c,  47  Am.  Rep.  781;  Baker 

Am.  &  Eng.  R.  R.  Cas.  55.  v.  Louisville,  etc.,  R.  Co..  10  Lea(Tenn.), 

9.  Sturgeon  v.  St.  Louis,  etc.,  R.  Co.,  304;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas. 

^5  Mo.  5^.  149;    East  Tennessee,   etc.,    R.    Co.    v. 

t.  In  Harrison    v.    Missouri  Pacrfic,  Hale,  27  Am.  &  Eng.  R.  R.  Cas.  36. 

etc.  R.  Co..  74  Mo.  364.  a  horse  while  In  Michigan  Southern  &  N.  Ind.  R. 

being  transported  was  strangled  by  his  Co.  v.  McDonough,  21  Mich.  165,  it  was 

baiter.    In  the  absence  of  a  special  con-  however,  held,  that  the  statute  of   that 

tract  defining  the  duties  and  liabilities  of  State    passed    in    1855,  which  requires 

the  carrier,  tt  was  left  to  the  jury  to  say  freight  to  be  transported  in  the  order  in 

whether  the  carrier  should  not  have  re-  which  it  is  received,  was  not  violated  by 

<|aired  bis  servants  to  examine  the  condi-  the  passage  of  a  full  cattle  train  past  a 

Uon  of  the  horse  from  time  to  time  dur-  way  station  where  cattle  were  awaiting 

ing  the  transit.  transportation,   which  cattle   could   not 

In  Myers  v.  Wabash,  etc. .  R.  Co. ,  27  have  been  forwarded  without  making  up 

Am.  ft  Eng.    R.  R.  Cas.    53,   the   de-  an  extra  train. 

lendant  railroad  company  entered  into  a  Where  a  common  carrier  was  sued  for 

special  contract  with  plaintiffs  to  trans-  the  deterioration  in  the  value  of  cattle 

port  a  flock  of  sheep  to  a  certain  point,  between  the  time  when  they  were  first 

tbere  to  betransferred  to  another  railroad  offered  for  shipment  and  the  time  when 

lor  transportation  to  their  ultimate  destt-  they  were  shipped,  held,  to  be  no  defence 

nation.    Under  the  terms  of  the  contract  or  the  refusal  to  ship  that  111.  Rev.  Stat . 

plaintiffs  were  to  take  charge  of  and  care  1874.  pp.  141.  144,  forbade  the  transpor- 

lor  the  sheep  while  in  transit,  and  were  tation  of  Texas  or  Cherokee  cattle,  as 

<Avged  with  the  duty  of  unloading  them  said  statute  to  that  extent  was  unconsti- 

lor  the  purposes  of  the  transfer,  and  with  tutional.    Chicago,  etc.,  R.  Co.  v.  Erick- 

^  the  risks  incident  thereto.    They  were  son,  91  111.  613. 
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It  is  no  excuse  that  a  bridge  was  broken  down,*  or  that  the  live 
stock  were  received  on  Sunday.* 

For  mere  loss  of  weight  in  cattle  occasioned  by  delay  a  railroad 
company  will  not  be  held  liable.*  A  delay  caused  by  an  excep- 
tional press  of  business  need  not  be  unreasonable.*  A  delay  caused 
by  a  strike,  a  riot,  or  a  mob  will  be  excused.* 

(/)  Loss  of  Market, — The  carrier  is  not  liable  for  a  loss  of  mar- 
ket resulting  from  delay,  unless  he  had  actual  knowledge,  or  such 
knowledge  might  be  reasonably  inferred  from  the  circumstances 
of  shipment,  that  the  consignment  was  intended  for  a  particular 
market.* 

6.  Connecting  Carriers.'' — In  England  it  is  the  rule  that  the  right 
of  action  lies  only  against  the  first  of  several  connecting  carriers.*^ 
In  the  United  States  the  opposite  doctrine  has  the  support  of  per- 
haps the  weight  of  authority,  so  that  where  the  contract  of  the 
first  carrier  includes  a  delivery  beyond  the  terminus,  but  stipulates 
against  liability  beyond  its  own  line,  and  a  loss  occurs  on  the  line 
of  a  connecting  carrier,  the  right  of  action  is  against  the  latter, 
who  is  at  liberty  to  claim  the  benefit  of  any  exemptions  in  the 
original  contract.* 

P.  sued  a  railroad  company  for  delay  of  the  company  because  of  a  reductioa 

in  transportation  of  cattle.     The  cattle  of  wages.     The  company  had  employees 

were  received  February  12,  and  on  Feb-  enough  left  to  take  the  stock  through  but 

ruary  14  duplicate  contracts  were  exe-  for  the  mob  of  strikers.     Heia^  that  the- 

cuted  for  their  transportation.  Held^  that  company  was  not  liable,  and  that  it  was 

proof  of  delay  on  the  part  of  the  company  immaterial  that  the  strike  was  conceived 

before  ihesigningof  the  written  contracts  and  organized  while  the  strikers  were  in 

was  admissible.     Cleveland,  etc.,  R.  Co.  the  employ  of  the  company.    (Reversing- 

V.  Perkins,  17  Mich.  296.  s.c,  34  Hun  (N.Y),  50.)  Greismcr v.Lake 

1.  Guinn  v.  Wabash,  etc.,  R.  Co.,  20  Shore,  etc.,  R.  Co..  102  N.  Y.  563;  s.  c. 

Mo.  App.  453.  26  Am.   &  Eng.   R.   R.  Cas.  287;  Lake 

.  8.  Guinn  v,  Wabash,  etc.,  R.  Co..  20  Shore,  etc.,  R.  Co.  v,  Bennett,  6  Am.  ^ 

Mo.  App.  453;  Philadelphia,  etc.,  R.  Co.  Eng.  R.  R.  Cas.  391. 

V.  Lehman,  56  Md.  209.  See  also  Carriers  op  Goods,  2  Am* 

S.  Ohio,  etc..   R.   Co.  v,  Dunbar.  20  &  Eng.  Encyc.  of  Law,  847. 

111.  623.     See  also,  on  the  subject  of  de-  6.  Philadelphia,  etc.,  R.  Co.  v.  Lehman, 

lay,  Frazier  u,  Kansas  City,  etc.,  R.  Co.,  56  Md.  209;  s.  c,  6  Am.  &  Eng.  R.  R.. 

48  Iowa,  571.  Cas.  194:  Home  v.  Midland,  etc.,  R.  Co., 

4.  In  an  action  against  a  railroad'com-  L.  R.  8  C.  P.  131;  Leonard  v.  Fitchburg, 
pany,  as  a  carrier  of  cattle,  for  delay  in  etc.,  R.  Co.,  9  North  East.  Rep.  (Mass.) 
delivering  them  at  their  destination,  an  667. 

instruciion  that  the  carrier  was  under  a  In  Conger  v,  Hudson  R.  R.  Co.,  6 
duty  to  carry  within  a  reasonable  time  Duer  (N.  Y.),  375,  it  was  held  that  where 
is  not  muterial  error,  when  in  another  delay  in  shipment  is  excused,  the  carrier 
instruciion  the  jury  are  told  that,  in  de-  is  not  liable  for  any  damage  resulting 
termining  what  was  a  reasonable  time,  from  such  delay,  nor  it  seems  where 
all  the  surrounding  circumstances  must  there  is  no  stipulation  to  carry  by  a  par- 
be  kept  in  view,  and  that  a  delay  caused  licular  train  or  in  season  for  a  particular 
by  an  unusual  and  exceptional  press  of  market  day. 

business  was  not  to  be  considered  as  un-  7.  See  this  whole  subject  reviewed  iiv 

reasonable.  Illinois  Central,  etc.,  R.  Co.  Carriers  of  Goods,    2  Am.   &    Eng. 

V,  Haynes,  1  Southern  Rep.  (Miss.)  765.  Encyc.  of  Law,  859. 

5.  A  railroad  company  was  delayed  8.  Coxon  v.  Great  Western,  etc.,  R^ 
for  eleven  days  in   its   carriage   of  live  Co.,  5  H.  &  N.  615. 

stock  by  strikers  who  had  left  the  employ        9.  Halliday  v,  St.  Louis,  etc.,  R.  Co.^ 
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7.  Kstatory  Begnlatioiis  as  to  Traniportation  of  Live  Stock. — In 
.  the  following  States  statutes  forbid  that  animals  in  course  of 
transportation  by  a  railroad  company  shall  be  confined  for  a  longer 
time  than  so  many  hours  without  unloading :  Maine^  Massacku^ 
setts?  New  Hampshire^  Vermont ^^  New  York,^  South  Carolina,^ 
Iowa? 

hMaine,^  railroad  companies  are  to  give  cars  containing  cattle 
a  continuous  passage,  in  preference  to  other  freight.  Animals  are 
to  be  loaded  so  as  to  be  able  to  stand  comfortably,  animals  of  one 
kind  only  are  to  be  loaded  in  the  same  compartment,  and  young 
animals  are  not  to  be  loaded  with  those  large  and  mature,  except 
in  the  case  of  dams  with  their  own  sucklings. 

In  OAio,^  carriers  of  live  stock,  upon  the  discovery  of  contagi* 
ous  diseases  among  the  stock  in  their  possession,  are  to  take  active 
measures  to  prevent  its  spread,  and  are  to  disinfect  cars  and 
stalls. 

In  Nehraska^^  railroads  are  required  to  keep  their  stock  cars 
clean,  and  to  see  that  they  are  clean  when  they  enter  the 
State. 

In  Pennsylvania^^  the  owner,  drover,  or  shipper  of  live  stock 
shall  have  the  right  at  all  seasonable  hours  to  enter  stock  yards 
and  feed  and  care  for  their  animals,  and  also  to  provide  suitable 
bedding,  after  the  cars  have  been  designated,  provided  it  is  of  the 
usual  kind,  and  does  not  increase  the  carrier  s  risk. 

In  lowa}"^  a  statute  prevents  the  carriers  of  live  stock  from  ex-^ 
empting  themselves  by  any  contract,  receipt,  rule,  or  regulation 
from  the  liability  of  the  common  carrier. 

8.  Aetions  Agadnst  Carriers  of  Live  Stock. — {a)  Burden  of  Proof. — 
The  burden  of  proof  where  loss  or  injury  has  occurred  in  the 
carriage  of  live   stock  is   primarily  upon    the    carrier.     He    is 

74  Mo.  i5q.    Compare  St.  Louis,  etc.,  R.  might  have  made  op  for  its  default    See 

Co. ».  Piper.  13  Kans.  505.  also   Myrick  v,  Michigan.  Central,  etc., 

A  railroad  company  receiving   goods  R.  Co.,  107  U.  S   102. 

to  be  transported  over  several  lines  of  1.  Maine  Rev.  St.  ch.  124,  §  36. 

railroad  is  not  responsible  for  the  negli-  8.  Mass.  Pub.  St.  ch.  207.  §  55. 

geoce  of  other  carriers  beyond  its   ter-  S.  Gen.    Laws    New   Hampshire,   ch. 

nioDs,  unless  it  has  contracted  to  trans-  281,  §  28. 

pon  the  property  beyond  its  own  line.  4.  Vermont  Rev.  Laws,  §  4185. 

Receiving  live  stock  consigned  by  marks  5.  New  York  Rev.  St.  p.  1605. 

onihebill  of  lading  to  a  point  beyond  its  6.  S.  Car.  Gen.  St.  §  1479. 

own  terminus  docs  not  import  an  agree-  7.  Code  of  Iowa,  §  4032. 

jnent  to  carry  to  ih?  destination  named.  8.   Maine  Rev.  St.  ch   124,  §  35. 

Ortif. Minneapolis,  etc.,  R.  Co.  (Minn.),  9.  Code  of  Ohio,  §  4212. 

31N.  W.  Rep.  519.  10    Laws  of  Neb.  1877,  ch.  149.      * 

In  Philadelphia,  etc.,  R.  Co.  v.  Leh-  11.  Act  16.  Dec.  1863,  g  i,  P.  L.  1124; 

roan.  56  Md.  209;  s.  c,  6  Am.  &    Eng.  Purd.  Dig.  tit.  Common  Carriers,  p.  221. 

R-  R.  Cas.  194.  it  was  held  that  if  the  de-  12.  Code  of  Iowa,  §  1308;  Mc Daniel  v, 

icndant  had  been  guilty  of  such  negli-  Chicago,  etc.,  R.  Co.,  24  Iowa.  412;  Mc- 

S^nce  in  the  transportation  of  live  stock  Cunev.  Burlington,  etc..  R.  Co.,  52lowa^ 

fs  to  render  it  liable,  it  could  not  relieve  600:    article    '•Transportation    of    Live 

Itself  by  showing  that  a  connecting  road  Stock,"  19  Cent.  Law  Jour.  p.  168. 
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bound  to  show  that  such  loss  or  injury  resulted  from  one 
of  the  perils  excepted  by  the  rules  of  law  applicable  to  the. 
case  or  by  the  terms  of  a  valid  and  special  contract.^  Where 
it  appears  that  the  negligence  of  the  carrier  has  combined  with  the 
cause  of  loss  excepted  by  law  or  the  terms  of  the  contract,  the 
carrier  is  none  the  less  liable/^ 

A  contract  imposing  upon  the  consignor  the  duty  to  care  for 
the  stock  iii  transit  will  shift  to  him  the  burden  of  proving  negli- 
gence** 

{p)  Evidence. — The  evidence  admissible  in  cases  involving 
carriers  of  live  stock  will  sufficiently  appear  from  the  other 
branches  of  this  title,  but  some  decisions  are  mentioned  in  ^the 
notes.* 

(f)  Measure  of  Damages. — ^The  English  Railway  and  Canal  Traffic 
Act  limits  the  liability  of  carriers  of  live  stock  to  a  certain  sum  per 
head,  unless  a  special  valuation  is  placed  upon  the  animal,  and  an 
increased  chaise  paid  for  its  transportation.^ 

1.  Evans  v.  Fitchburg,  etc.,  R.  Co.,  shipper,  is  the  sole  evidence  of  the  agree- 
III  Mass.  142;  Toledo,  etc,,  R.  Co.  v,  ment,  although  it  differs  from  the  pre- 
Durkin,  76  111.  305;  McCoy  v.  K.  &  D.  vious  oral  agreement,  and  the  shipper 
M.  R.  Co.,  44  Iowa,  424;  St.  Louis,  did  not  read  it.  St.  Louis,  etc.,  R.  Co. 
etc.,  R.  Co.  9.  Abels,  60  Miss.  1017;  v,  Cleary,  77  Mo.  634;  s.  c,  16  Am.  & 
South,  etc.,  R.  Co.  v,  Henlein,  52  Ala.  Eng.  R.  R.  Cas.  122. 

606.  Under  the  ordinary  counts  against  a 

2.  Ozley  v,  St.  Louis,  etc.,  R.  Co.,  65  railroad  company  as  a  carrier,  it  has  been 
Mo.  62q.  held  that  the  owner  of  cattle  cannot  re- 

8.  Where  by  special  contract  the  car-  cover  for  injuries  occasioned  him  by  the 

rier  of  stock  has  agreed  to  take  charge  of  misrepresentations    of    the    company's 

it,  the  baiden  of  proving  negligence  is  on  agent,  whereby  he  was  induced  to  place 

the  owner.     McBeath  v.  Wabash,  etc.,  his  animals  on  a  slow  train  instead  of  a 

R.  Co.,  20  Mo.  App.  445.  fast  one.     Maslin  v,  B.  &  O.  R.  Co.,  14 

Where  an  owner  specially  contracts  to  W.  Va.  180. 
load  and  unload  and  to  take  care  of  the'  Where  in  an  action  to  recover  for  in- 
stock,  the  burden  of  proving  negligence  juries  done  to  cattle  while  in  transit,  the 
on  the  part  of  the  railroad  company  in  carrier  gives  evidence  of  a  custom  that  in 
case  of  injury  40  his  stock  while  en  route  all  cases  the  owner  shall  accompany  the 
is  upon  him.  Clark  v.  St.  Louis,  etc.,  R.  cattle  and  take  care  of  them,  the  plain- 
Co.,  64  Mo.  440;  Bankard  v.  B.  &  O  R.  tiff  will  be  permitted  to  testify  that  he 
Co.,  34  Md.  197;  St.  Louis,  etc..  R.  Co.  v.  never  heard  of  such  a  custom.  Evans- 
Piper,  r3  Kans.  510;  Louisville,  etc.  R.  ville,  etc.,  R.  Co.  v.  Young,  28  Ind. 
Co.  V.  Hedger,  9  Bush  (Ky.),  645.  216. 

Where  a  horse  in  apparent  good  health  And  in  a  like  case,  where  the  plaintiff 

was  shipped  on  board  a  steamer,  and  sought  to  recover  for  injuries  done  to  a 

was  delivered  in  a  sick  and  dying  condi-  short-horned  cow,  it  was  held  that  evi* 

tion.  but  without  any  external  injuries,  dence  was  inadmissible  on  the  part  of  the 

held^  that  some  negligence  on  the  part  of  company.     Defendant    should     show    a 

thc^  carrier  must  be  shown  by  the  ship-  usage    not   to  transport  such    animals, 

per  before  the  burden  would  be  thrown  McCune  v.  B.,  C.   B.  &  N.  R.  Co..  52 

on  the  carrier  to  show  he  was  not  in  Iowa.  600.     Compare  Bills  f.  New  York 

fauk.     The  Saragossa  ,3  Woods  C.  C.  Central,  etc.,  R.,  84  N.  Y.  5;  s.  c,  3  Am. 

380.  &  Eng.  R.  R.  Cas.  318. 

4.  A  common  carrier  may  by  special  5.  17  &  18  Vict.  c.  31,  sec.  7,  provides 

contract  limit  his  liability,  and  in  the  ab-  that  no  greauer  damages  shall  be  recov- 

sence  of  fraad  or  mistake  a  contract  for  ered  for  the  loss  of,  or  for  any  injury 

the  tradsportadon  of  cattle,  signed  by  the  done  to  any  of  such  animals  beyond  the 
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If  a  false  declaration  of  value  is  made  it  estops  the  consignor 
from  proving  any  value  beyond  that  declared.^ 

Where  the  carrier  incidentally  acquires  information  as  to  the 
value  of  animals  consigned,  but  the  consignor  does  not  declare  that 
value,  the  carrier  cannot  refuse  to  transport  the  animal  because  the 
additional  charges  are  not  paid  as  provided  in  the  act.^  The  limi- 
tation of  the  carrier's  liability  to  a  specified  sum  holds  good,  under 
this  statute,  even  though  there  be  no  special  contract,'  or  where 
the  contract  or  delivery  is  incomple.te.'* 

The  ordinary  measure  of  damages,  where  the  time  for  delivery 
has  been  specified,  is  the  difference  in  value  of  the  live  stock  when 
finally  delivered,  and  the  market  value  at  such  specified  time.^  To 
these  damages  may  be  added  such  l^itimate  charges  for  expenses 
arising  out  of  the  detention  as  appear  to  be  just  and  reason- 
able.* 

In  estimating  the  value  of  animals  it  has  been  held  allowable  to 

sums  hereinafter  mentioned,  that  is  to  Cas.  133,  it  was  held  that  such  damages 

say:  For  any  horse,  /so;  for  any  ifeat  for  breach  of  contract  may  be  allowed  as 

cattle,  per  head,  Z15;  for  any  sheep  or  are  naturally  the  residt  of  the  breach,  or 

pig^s,  per  head,  ;^,  unless  the  person  as  may  fairly  be  considered   as  having 

sending  or  delivering  the  same  to  such  been  within  the    contemplation  of  the 

company  shall  at  the  time  of  such  deliv-  parties  at  the    time    the    contract  was 

ery  have  declared  them  to  be  respectively  made. 

of  higher  value  than  as  above  mentioned,  When  it  is  within  the  knowledge  of  a 

paid  an  faicreased  charge,  etc.  railway  company  that  cattle  which  it  has 

The  reasonableness  of  the  percentage  contracted  through  its  agents  to  receive 

•charged  for  extra  value  is  for  the  jury,  at  a  specified  time  and  to  transport  to  a 

Harrison  9.  London,  etc.,  R.  Co.,  31  L.  particular  destination  are  intended  for 

J.  Q.  B.  113;  2  B.  &  S.  122.  sale  on  their  arrival  there,  and  the  com- 

Where  cattle  become  out  of  condition  pany,  without  fault  of  the  owner  of  the 

during  the  journey,  this  amounts  to  **  in-  cattle,  violates  the  contract,  and  does  not 

jury"  within  the  meaning  of  the  act.  All-  receive  the  cattle  until  a  later  period, 

dajT  V.  Great  Western,  etc.,  R.  Co.,  34  whereby  loss  results,  the  difference  be- 

L.  J.  Q.  B.  5;  5  B.  &  S.  903.  tween  the  value  of  the  cattle  at  the  place 

1.  McCance  v,  London,  etc.,  R.  Co.,  of  destination  when  they  should  have  ar- 

7  H.  &  N.  477;  31  L.  J.  Ex.  65;  10  W.  rived  there  under  the  contract,  and  when 

R.  154;  3  H.  &  C.  343;  34  L.  J.  Ex.  39;  they  did  arrive  there,   is  a  measure  of 

10  Jur.  N..  S.  1058;  II  L.  T.  N.   S.  426;  damage.    If  there  is  no  other  deteriora* 

12  W.  R.  1086.  tion  due  to  the  delay  of  the  carrier,  that 

ft.  Robinson  v.  London,  e^c,  R.  Co.,  must  also  be  taken  into  consideration  in 

19  C.  B.  N.  S.  51;  34  L.  J.  C.  P.  234;  14  estimating  damage. 

Jur.  N.  S.  390;  13  W.  R.  66a  The  rule  which  makes  the  measure  of 

S.  HiU  V.  London,  etc.,  R.  Co.,  42  L.  damages  the  difference  between  the  value 

T.  N.  S.  513.  of  goods  at  the  place  of  shipment  and 

4.  Hodgman  9.  West  Midland  R.  Co.,  their  value  at  the  point  of  destination 
5  Best  &  S.  173;  33  L..  J.  Q.  B.  233;  10  applies  to  cases  where  the  goods  are  never 
Jur.  N.  S.  673;  10  L.  T.  N.  S.  609;  12  delivered  at  all  at  their  ultimate  destina- 
W.  R.  1054;  s.  c,  affirmed,  35  L.  J.  Q.  B.  tion,  and  not  where  there  has  been  loss 
^5:  13  W.  R.  758.  sustained  by  the  failure  to  start  them  on 

5.  Black  V,  Camden  &  Amboy  R.  Co.,  time  from  the  point  of  shipping.  See  also 
45  Barb.  (N.  Y.)  40;  Smith  v,  N.  Y.  &  East  Tennessee,  etc.,  R.  Co.  v.  Hale 
N.  H.  R.  Co.,  12  Allen  (Mass.)»  53X;  (Tenn.),  27  Am.  &  Eng.  R.  R.  Cas. 
SMigamoo,  etc.,  R.  Co.  v,  Henry,  14  111.  36. 

156;  Stnrgeon  v.  St.  Louis,  etc.,  R.  Co.,  6.  Texas  Pacific,  etc.,  R.  Co.  v.  Nicbol- 

65  Mo.  5169.  son,  61  Tex.  491;  s.  c,  21  Am.  &  £og. 

In  Texas  Pacific  R.  Co.  v.  Nicholson,  R.  R.  Cas.  133  ;   Glascock  v,  Chicago, 

61  Tex.  491;  s.  c,  ar  Am.  &  Eng.  R.  R.  etc.,  R.  Co.,  69  Mo.  589. 
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receive  the  testimony  of  witnesses  who  have  derived  their  infomia- 
tion  wholly  through  the  newspapers.^  The  value  at  the  place  of 
destination  is  the  criterion.^  If  there  is  no  market  value  at  that 
point,  such  value  may  be  ascertained  by  proof  of  the  market  value 
at  other  convenient  points.* 

The  damages  which  may  be  recovered  must  be  proximate,  and 
not  remote.* 

It  has  been  held  in  an  action  against  the  carrier  for  failure  to 
deliver  cattle  within  the  time  agreed,  that  interest  from  the  date  of 
the  breach  of  the  contract  (if  the  suit  is  considered  as  ex  coKtractu) 

A  parol  undertaking  was  made  by  a  at  that  point,  such  value  may  be  ascertain- 

railroad  company  to  furnish  cars  on  a  ed  by  proof  of  the  market  valae;.at  other 

particular  day  to  transport  cattle   from  convenient  points. 

a  point  in  North  Carolina  to  Richmond,  In   Louisville,  etc.,  R.  Co.  v.  Mason, 

with  knowledge  of  the  shipper*s  purpose  ii  Lea  (Tenn.),  xi6;  s.  c,  i6  Am.  &  Eng. 

to  have  the  cattle  delivered  at  the  desii-  R.  R.  Cas.  241,  it  was  held,  in  an  action 

nation,  in  time  for  a  particular  market  against  a  railroad  company,  as  a  common 

day.     The  company  failed  to  have  the  carrier,  for  damages  to  horses  in  transit, 

necessary  cars  in  readiness,  and  the  ship-  thr  measure  of  damages  would  be  the 

ment  was  delayed  until  a  later  day,  when  value  of  the  horses  killed  and  the  deprecia- 

the  cattle  were  sent,  and  a  bill  of  lading  tion  in  the  value  of  those  injured,  at  the 

then  given,  the  form  of  which  limited  the  place  of  delivery,  but  direct  testimony  by 

liability  of  the  company  as  to  detention,  the  opinion  of  witnesses  of  that  value  or 

measureofdamages,etc.,in  consideration  depreciation  is  not  indispensable;   it  is 

of  a  reduced  rate  of  freight.     Held,  that  sufficient  if  there  is  proof  of  these  facts  in 

the  parol  undertaking  was  not  merged  the  market  of  a  neighboring  State  coo 

in  the  contract  arising  out  of  the  bill  of  nected  with  the  place  by  railroad,  and  a 

lading,  and  that  the  shipper  was  there-  full  description  of  the  animals  and  their 

fore  entitled  to  damages  consequent  upon  c|ualities,  and  of  the  character  of  the  in- 

the    detention.     Hamilton    t/.  Western,  juries. 

etc.,  R.  Co.  (K.  Car.),  3  S.  Eastern  Rep.  4.  In   McAlister  v,  Chicago,  etc.,  R 

164.  Co.,  74  Mo.  351 ;  s.  c,  7  Am.  &  Eng.  R. 

1.  Cleveland    &    Toledo    R.    Co.    v.  R.  Cas.  373,  it  was  held  that  in  the  ab* 

Perkins,  17  Mich.  296.     If  the  verdict  in  sence  of  evidence  to  show  that  a  carrier 

such  case  be  excessive,  it  will  be  set  aside  receiving  cattle  for  transportation  from  a 

by  the  court.    Harris  v,  Panama  R.  Co.,  connecting  carrier  was  for  any  reason 

5  Bosw.  (N.  Y.)  312.  bound  to  continue  the  transportation  in 

8.  Davis  V,  New  York,  etc.,  R.  Co.,  i  the  same  cars  in  which  the  cattle  came  to 

Hilt.  (K.  Y.)  543;  Louisville,  etc.,  R.  Co.  it,  or  had  notice  that  they  were  of  a  kind 

V.  Mason,  11  Lea  (Tenn.),  116;  s.  c,  16  which  it  was  unlawful  to  unload  within 

Am.   &   Eng.   R.    R.   Cas.   241;    Texas  the  limits  of  the  State,  the  receiving  car 

Pacific  R.  Co.  V.  Nicholson,  61  Tex.  491 ;  rier  will  not  be  compelled  to  make  good 

s.  c,  121   Am.  &  Eng.  R.  R.  Cas.  133;  to  the  shipper  damages  sustained  by  him 

East  Tennessee,   etc.,   R.  Co.   v.   Hale  by  reason  of  the  seizure  and  sale  of  the 

(Tenn.),   27  Am.   &   Eng.   R.    R.  Cas.  cattle  to  pay  a  fine  imposed  upon  him  in 

36.  consequence  of  its  having,  against  his 

3.  In  East  Tennessee,  etc.,  R.  Co.  9.  objection,   unloaded  the  cattle    for  the 

Hale  (Tenn.),  27  Am.  &  Eng.  R.  R.  Cas.  purpose  of  reloading  them  into  its  own 

36,  it  was  held  that  in  an  action  against  a  cars.    Such  damages  are  too  remote,  and 

railroad  company  for  failure  to  deliver  a  cannot  be  held  to  have  been  within  the 

car-load  of  mules  according  to  a  contract  contemplation  of  the  parties, 

under  which  the  company  agreed  to  de-  A  recovery  cannot  be  had  for  the  loss 

liver  wiihin  a  reasonable  time  at  Dalton,  of  profits  anticipated  from  letting  a  jack 

Ga.,    the    measure    of  damages   is    the  to  mares,  where  the  use  to  which   the 

difference  in  the   market   value  of  the  animal  was  to  be  put,  and  the  carrier's 

stock  at  that  point  when  it  should  have  knowledge  of  the  same,  are  not  averred 

been,  and  when  it  was  in  fact,  delivered  and   proved.     Chicago,  etc.,  R.   Co.   v. 

there;  and  if  there  was  no  market  value  Hale,  83  111.  360.    See  also  Saf^yimon, 

icy 
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or  from  the  date  of  the  injury  (if  the  action  be  viewed  as  one  in 
tort)  may  be  allowed  if  plaintiff  recovers  damages.^ 

There  is  a  conflict  ot  opinion  as  to  how  far  a  carrier  may,  in 
effect,  limit  his  liability  for  negligence  by  a  contract  which  stipu- 
lates that  he  shall  be  liable  only,  in  a  certain  sum,  unless  the  value 
of  animals  worth  a  greater,  sum  is  declared,  and  an  increased 
charge  paid  therefor.  The  United  States  supreme  court  has 
recently  affirmed  the  rule  which  limits  the  carrier's  liability,  even 
though  guilty  of  negligence,  to  the  valuation  fixed  by  the  shipper 
in  the  contract,^  In  several  of  the  States,  however,  it  is  held  that 
the  law  preventing  a  carrier  from  limiting  his  liability  for  negligence 
by  means  of  any  contract  is  too  well  settled  to  permit  of  its  modi- 
fication even  to  this  extent*^ 

etc.,  R.  Co.  V.  Heory,  14  111.  156;    Mc-  son,  30  Kan.  645;  s.  c. ,  16  Am.  &  Eng. 

Alister  v.  Chicago,  etc.,  R.  Co..  74  Mo.  R.  R.  Cas.  158. 

351;  8.  c,  7  Am.  &  Eng.  R.  R.  Cas.  373.  A  horse  was  shipped  by  railroad,  and- 

1.  Illinois,    etc.,   R.    Co.   v.   Haynes  the  carrier  arbitrarily  inserted  in  the  bill. 

(Miss.),  I  South.  Rep.  765.  of  lading  the  words,  '*  Value  not  to  ex- 

8.  Hart  v.  Pennsylvania  R.,  112  U.  S.  ceedfioo."    The  horse  was  injured  by 

331;  8.  c,  18  Am.  &  Eng.  R.  R.  Cas.  604;  the  carrier's  negligence.    Held,  that  the 

8.  c,  a  McCrary  (C.  C),  333;  Harvey  v.  owner  was  not  limited  in  the  recovery 

Terre    Haute,    etc.,   R.,   74    Mo.    538;  by  the  above  words.     Kansas  City,  etc.. 

Squire  cr.  New  York  Central,  etc.,  R.,  98  R.  v,  Simpson,  30  Kans.  (^45;  s.  c,  46- 

Mass.  239;  South,  etc.,   R.,  v,   Henlein,  Am.  Rep.  104. 

52  Ala.  606.  In  McCune  v,  Burlington,  etc.,  R.,  52 

An  agreement  between  the  shipper  and  Iowa,  600,  where  the  carrier  attempted 

the  carrier  fixing  the  value  of  the  animal  to  enforce  a  regulation  that  no  valuable 

at  the  time  and   place  of  shipment  as  stock  should  be  shipped  over  his  road 

the  basis  for  damages,   is  valid.     Chi-  unless  the  consignor  signed  a  contract 

cago,   etc,  R.   v,   Harmon,  i   111.   App«  releasing  the  carrier  from  liability   for 

640.  anything  beyond  the  value  of  ordinary 

A  condition  in  a  bill  of  lading  expres-  stock,  it  was  held  that  such  regulation 

sed  the  value  of  a  cow  shipped  over  de  was  void  under  Iowa  Code,  sec.  1308,. 

fendant's  railroad  to  be    of    a   certain  which  declares  that  the  carrier  cannot 

value,  and  that  the  carrier  assumed  no  exempt  himself  by  any  contract,  receipt, 

liability  for  injuries  to  the  animal,  ex-  rule  or  regulation,  from  the  liability  of  a 

cept  from  collision  of  trains,  in  which  common  carrier. 

case  the  carrier  was  not  to  be  liable  for  a  In  Chicago,  etc.,  R.  v.  Abels,  60  Miss. 
greater  sum  than  that  specified  in  the  1017;  s.  c,  21  Am.  &  Eng.  R.  R.  Cas. 
'agreement.  Animals  of  greater  value  105,  it  was  held  that  a  common  *  carrier 
than  that  specified  were  charged  at  a  cannot  avoid  payment  of  full  damages  to- 
higher  rate.  The  animal,  while  in  tran-  property  which  he  has  undertaken  to 
sit,  was  injured  by  a  fire  which  caught  transport,  by  showing  a  soeciai  contract 
from  sparks  from  a  locomotive,  and  limiting  in  advance  bis  liability  to  an 
died  in  consequence.  Held^  that  the  amount  less  than  the  real  loss  sustained, 
carrier's    liability    was    limited    to    the  by  the  shipper. 

valuation  expressed  in   the  agreement.  In  McFadden  v.   Missouri  Pacific  R. 

and  that  the  plaintiff  was  bound  by  the  (Mo.),  4  So.  West.  Rep.  689,  it  was  held 

agreement  as  made  in  bis  behalf  by  his  that  whether  a  stipulation  in  a  bill  of 

agenL     Hill  v,  Boston,  etc.,  R.  (Mass.),  lading  or  contract  of  shipment,  whereby 

10  K.  East.  Rep.  836.  a  common  carrier  limits  his  liability  to  a 

See  generally,on  this  subject.  Carriers  certain  fixed  sum  for  each  head  of  stock 
OP  Goods,  2  Am.  &  Eng.  Encyc.  of  to  be  transported,  shall  limit  the  shipper 
Law.  to  such  sum  in  case  the  goods  are  de- 
3.  Mottlton  V,  St.  Paul,  etc.,  R.,  31  stroyed  by  the  carrier's  negligence.  de- 
Minn.  85;  s.  c,  12  Am.  &  Eng.  R.  R.  pends  on  the  fact  whether  the  shipper 
Cas.  13;  Kansas  City,  etc.,  R.   v.  Simp-  has  received  adequate  consideration  for 
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GABBT. — ^To  convey,  bear,  or  transport,  by  sustaining  the  thing 
carried,  or  causing  it  to  be  sustained ;  generally  implying  motion 
from  the  speaker,  and  so  often  followed  by  the  particles  away  and 
offy  and  opposed  to  bring  ox  fetch}- 


tb^  concession.  If  obCkined  from  the  tion  is  not  essential  to  constitute  a  carry- 
shipper  by  a  false  representation  that  his  ing  within  the  meaning  of  that  section." 
goods  are  to  be  carried  at  a  special  and  Owen  v.  State,  31  Ala.  389. 
reduced  rate,  in  consequence  thereof,  Oarry  Away. — An  indictment  against  a 
such  a  stipulation  is  not  binding  upon  thief  averring  that  he  did  *' feloniously 
him,  in  the  absence  of  bad  faith  on  his  steal,  take,  and  carry  "  the  goods  is  insuf- 
part  toward^  the  carrier.  ficient  for  want  of  adding  **away"  after 

Authorities  for  Carriers  of  liTO  Btook.—  " carry."    ''  The  word   '  carry '  has  not 

Angell  on  Carriers (5th  Ed.);  Hutchinson  the  same  meaning  as  the  words  'carry 

«n  Carriers;  Lawson's  Contracts  of  Car-  away.*    The  words  *did  talce  and  carry 

riers;  Redman's  Law  of   Railway   Car-  away '  are  a  translation  of  the  words  r^V 

tiers  (2d    Ed.),    London,   1880;    Article  et  asportavit.  .  .  .  But  no  single  word  in 

**  Transportation  of  Live  Stock"  (Henry  our  language  expresses  the  meaning  of 

Austin),  19  Cent.  Law  Jour.  161;    Note  asportavit.     Hence,  the  word  'away 'or 

lo  Clarke  v.  Rochester,  etc.,  R.,  67  Am.  some  other  word  must  be  subjoined  to 

Dec.  205;  Notes  to  Am.  &  Eng.   R.  R.  the  word  'carry'  to  modify  its  general 

Cas.,  vols.  I  to  27.  signification  and  give  it  a  special  and  dis- 

1.  Worcester.  tinctive   meaning."    Com.   v,  Adams,  7 

Carry   Arms. — "Carry,"  in  the  sense  Gray  (Mass.),  45.    And  see  Bish.  Dir.  ft 

bf  the  statutes  prohibiting  the  "  carrying  Trus.  g  582,  n.  6. 

of  arms,"  means  "  wear."    "When  we         But  in  State  v.  Mann,  25  Ohio  St.  668, 

use   the  expression   *  he    carries  arms,  it  was  held  that  in  an  indictment  for  lar- 

we  mean  '  he  goes  armed '  or  'he  wears  ceny  the  word  "steal"  implies  a  carrying 

arms.'    This  is  manifestly  the  sense  in  away,  and  therefore  an  indictment charg- 

which  the  word  was  used  by  the  legisla-  ing  that  the  defendant  did  "feloniously 

ture,  and  we  know  of  no  other  single  steal,  take,  and  drive"  a  sheep,  without 

word  which  could  more  clearly  convey  alleging  that  he  drove  or  carried  it  away^ 

the  meaning  intended  to  be  conveyed  was  sufficient. 

than  the  word  '  carry.'  In  this  sense  P.  The  phrase  "  taking  and  carrying  away 
was  not  only  literally  carrying  a  forbid-  a  negro"  does  not  imply  that  it  was  done 
den  weapon,  but  he  was  '  carrying  it,'  "  by  force  or  violence."  and  without 
that  is,  '  he  was  g^oing  armed,'  contrary  those  words  is  insufficient  in  an  indict- 
to  the  true  meaning  of  the  statute.  It  mcnt.  Hamilton  v.  Com.,  3  Pen.  &  W. 
will  be  observed  that  the  interpretation  (Pa.)  142. 

which  we  give  to  the  word  *  carry  '  meets  Lifting  up  a  bag  from  the  bottom  of  a 
and  carries  out  the  manifest  purposes  of  boot  of  a  coach  when  it  .is  not  entirely  re- 
the  legislature,  which  was  not  only  to  moved  from  the  space  first  occupied,  but 
make  criminal  the  habitual  carrying  or  each  specific  part  is  removed,  is  "carry- 
wearing  of  [various  weapons],  but  also  ing  it  away."  Rex  v,  Walsh,  i  Moody, 
to  make  criminal  a  single  act  of  wearing  14. 

or  carrying  one  of  these  weapons,  when        Carried  into  any  Port  in  England  means 

it  is  so  worn  pr  carried,  with  the  intent  something  different    from    '*  imported," 

of  thus  going  armed.  ...  To  constitute  and   the  phrase   is  applicable    to  goods 

the    carrying  criminal,   the    intent  with  where  the  parties  contemplated  that  they 

which  it  is  carried  must  be  that  of  going  would,  or  at  least  might,  be  carried  into 

armed,  or  being  armed,  or  wearing  it  for  and  delivered  in  an  English  port,  and  it 

the  purpose  of  being  armed."    Page  v.  was  provided  in  the  bill  of  ladin     and 

State,  3  Heisk.  (Tenn.)  198  n.  the  master  in  fact  put  into  an  En^^lish 

To  have  a  weapon  upon  the  person  is,  port  for  orders,  in  part  fulfilment  of  the 

in  contemplation  of  law.  to  "carry  "it.  contract  of  carriage.     Dapneto  v.  Wyllie, 

State  f.  Carter,  36  Tex.  89.  L.  R.  5  P.  C.  482,  490-2. 

The  word  "  carries,"  in  an  act  prohib-        Carry  Oif. — A  covenant  by  a  lessee  not 

,  iting  carrying  concealed  weapons,  is  used  to  "  carry  off  "  hay  is  not  broken  by  his 

.as  the  synonym  of  "  bears."    "  Locomo-  creditors  attaching  a  quantity  of  hay  on 

1« 


Cacryiag  on  Bnslnest.                          CARR  Y.  Carrying  on  BniinoM. 

mesne  process  and  carrying  it  off  against  kept  and   the  meeting  of  its  directors 

his  consent.     "The  words  of  the  cove-  and  shareholders  held,  and  having  like- 

nant,  taken   strictly,    will   reach   only  a  wise  a  large  station  at  Chester,  through 

voluntary  removal  of  hay,  etc.,  by  the  de-  which  ran  several  branch  lines,  the  en- 

fendants."    Smith  v,    Putnam,    3   Pick,  tire    management    of     their   line    there 

(Mass.)  222;  4  Wheel.  Am.  C.  L.  34.  being  conducted   by  a  district  superin- 

A  taxt  going  for  vciiSiMX^  is  exempt  from  tendent,  under  the  general  management 

toll  as  a  cart  "carrying  manure."     Har-  of  the  company  in  London,  is  not  "car- 

rison  v.  James,  2  Chit.  547.  rying  on  business"  in  Chester.     Brown 

Carrying  on  BxisineM.— "  To  sell  whis-  v,  Lond.  &  N.  W.  R.  Co.,  4  B.  &  S.  326. 

key  on  a  '  few  several  occasions '  within  a  A  company  having  a  station  in  London, 

period  of  twelve  months  could   not  be  where  a  considerable  portion .  of  their 

just  esteemed  the  being  engaged  in  or  business  is  transacted,  but  whose  princi- 

carrying  on  the  business  of  a  wholesale  pal  station,  where  the  meetings  of  the 

dealer   in    the    business    of    whiskey."  directors  are  held  and  the  general  and 

Espy  V.  State,  47  Ala.  538.  substantial  business  of  the  company  con- 

To*' engage  in  or  carry  on  any  busi-  ducted,  is  without  the  city,  does  not 
ness,"  within  the  meaning  of  the  revenue  "  carry  on  business  "  within  the  jurisdic- 
law,  is  to  pursue  an  occupation  or  em-  tion  of  the  mayor's  court.  Le  Tailleur 
ployment  as  a  livelihood  or  a  source  v,  S.  E.  R.  Co. ,  3  C.  P.  D.  18. 
of  profit.  "It  is  not  necessary  that  it  Selling  an  occasional  drink  of  spirits 
should  be  the  sole  or  exclusive  business  out  of  a  bottle,  not  in  a  bar-room,  where 
or  occupation.  It  may  be  pursued  while  no  intention  of  defrauding  the  national 
pursuing  another  business  or  in  connec-  revenues  is  apparent,  is  not  "carrying 
tion  with  another;  and,  in  either  case,  on  the  business  of  a  retail  liquor-dealer 
the  party  would  be  punishable.  It  is  without  having  paid  the  special  tax.  U. 
true,  the  doing  of  a  single  act  pertaining  S.  v.  Jackson,  i  Hughes  (U.  S.),  531. 
to  a  particular  business  will  not  be  con-  The  renting  of  a  few  rooms  by  a  mar- 
sidered  engaging  in  or  carrying  on  the  ried  woman  in  the  house  in  which  she 
business;  yet  a  series  of  such  acts  would  lived  with  her  husband  is  not  "carrying 
be  so  considered.  The  true  inquiry  is.  on  business"  within  the  meaning  of  a 
and  one  which  a  jury  will  seldom  fail  statute  making  her  liable  for  debts  in- 
correctly to  solve,  what  was  the  intent  curred  on  account  of  such  business, 
of  the  party?  Was  it  to  derive  a  profit  "What  is  meant  by  the  expression  is, 
or  the  means  of  livelihood  from  retailing  that  the  married  woman  must  be  pursu- 
or  from  any  of  the  other  occupations  men-  ing  a  business  as  an  employment,  to  the 
tioned  in  the  statute  ?  If  it  was,  he  is  carrying  on  of  which  she  devotes  a  con- 
guilty;  if  it  was  not,  he  should  not  be  siderable  portion  of  her  time  and  skill 
convicted."  Harris  v.  State,  50  Ala.  127;  and  means — a  business  that  is  continu- 
Weil  V,  State,  52  Ala.  19.  ing  in  its   nature  and   embraces   many 

A  person  who,  being  the  owner  of  a  transactions."     Holmes   v.   Holmes.  40 

two-story  building,  offers   for  rent,  for  Conn.  117. 

use  as  a  theatre,  a  room  or  hall  in  the  The  "carrying  on"  of  the  business  of 
upper  story,  containing  a  small  stage  a  railroad  company  within  the  meaning 
and  dressing-room,  which  might  be  used  of  the  Bankruptcy  Act  of  March  2,  1867, 
for  small  dramatic  exhibitions,  but  who  14  U.  S.  St.  at  L.  536,  must  be  where  the 
had  never  used  it  as  a  theatre,  cannot  be  railroad  is  or  is  to  be  constructed,  main- 
convicted  of  "engraging  in  or  carrying  tained,  and  operated.  "In  its  broadest 
on  the  business  of  a  theatre"  under  the  sense  the  term  '  business '  includes  nearly 
provisions  of  the  revenue  law.  Gillmah  all  the  affairs  in  which  either  Jan  individ- 
V,  State,  55  Ala.  248.  ual  or  a  corporation  can  be  actors.  .  .  . 

A  company,  carrying  on  business  in  Does,  then,  the  doing  of  any  acts  what- 
London,  which  employs  in  a  country  ever  pertaining  to  the  affairs  of  a  railroad 
town  a  general  commission  agent,  who  company  constitute  'carrying  on  busi- 
transacts  the  company's  business  in  such  ness '  in  the  sense  of  the  act?  Has  the 
town,  in  an  office  for  which  the  company  term  '  carrying  on  business '  the  same 
pay  him  rent,  does  not  "carry  on  busi-  meaning  as  'transacting  any  of  its  busi- 
ness" in  that  town  within  the' meaning  ness'?  ...  I  am  constrained  not  only 
of  the  County  Court  Act,  9  and  10  Vict,  by  considerations  already  suggested,  but 
c.  95,  8.  128.  Corbett  v.  Gen.  Stm.  Nav.  by  what,  upon  the  words  themselves, 
Co.,  4  H.  &  N.  482;  Shiels  v.  Great  should  be  their  proper  interpretation,  to 
Northern  R.  Co.,  30  L.  J.  R.  (Q.  B.)  331.  answer  these  questions  in  the  negative. 

A  railway  company  having  its  princi-  .  .  .   '  Carrying  on   business '  looks    to 

pal  office  in  London,  where  its  seal  was  the  scheme  and  purpose  to  which  such 

3  C.  of  L.— 2  17 
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transactions  tend,  and   not  to  the  inci-  winding  up  voluntarily  and  releasing  its 

dental   transactions   themselves.      Thus  assets.     In  re  Outlay  Assurance  Co.,  34 

the  business  of  a  railroad  corporation  is,  Ch.  D.  479. 

by  its  charter,  the  construction  and  main-  But  in  the  case  of  a  covenant  not  to 
tenance  and  operation  of  a  railroad.  .  .  .  carry  on  business  so  long  as  a  company 
In  aid  thereof  it  may  be  necessary  to  *'  carried  on  business,"  it  was  held  there 
employ  agents  and  agencies.  .  .  .  But  the  had  been  no  breach  where  the  business 
transactions  of  such  agents  are  only  col-  was  being  carried  on  not  by  the  corn- 
lateral  or  incidental.  They  do  not,  in  a  pany,  but  by  the  liquidator,  with  a  view 
just  sense,  constitute  the  business  of  the  to  its  sale  as  a  going  concern.  *'The 
railroad  company."  In  re  Ala.  &  Chat,  covenant  being  in  restraint  of  trade  must 
R.  Co.,  9  Blatch.  390.  be  construed  strictly."    Shorthorn  Dairy 

Where  a  wine-merchant  contracted  not  Co.  v.  Hall,  21  Ir.  L.  T.  343. 

to  "set  up,  embark,  or  carry  on  the  busi-  A  solicitor  with  a  country  certificate, 

ness  of    a  wine- merchant"  within  pre-  whose  offices  were  at  Birmingham,  and 

scribed  limits,  and  afterwards  commenced  who  came  up  on  a  retainer  and  attended 

business  at  a  town  not  within  those  lim-  the  taxation  of  a  bill  of  costs  within  ten 

its,  but  from  thence  in  many  instances  miles  of  London,  was  held  not  to  "prac- 

supplied  wine  to  persons  within  the  lim*  tise  or  carry  on  his  business"  within  that 

its,  in  pursuance  of  orders  solicited  by  radius.      "Taking  the  words    'acts  or* 

him,  but  has  no  residence,  warehouse,  or  practices '  together,  and  turning  to  the 

place  of  business  within  the  limits,  it  wsLS  schedule  and  finding  'carries  on   busi- 

held  a  breach  of  contract.     "I  am  not  ness'  used  apparently  as  an  oquivalent 

now  to  say  what  the  phrase  '  carrying  on  phrase,  I  think  the  intention  of  the  legis- 

business '  may  mean  in  the  Excise  Act  lature  was  not  to  strike  at  one  particular 

or  in  other  contracts;  but  to  say  what  in  transaction  within  the  ten  mile  radius, 

common-sense  it  means  when  used  by  but  at  the  general  carrying  on  of  business 

one  who  sells  the  business  of  a  wine-mer-  and  practising. ...  I  think  the  act  means 

chant  for  a  large  sum   of  money,  and  carries  on  business  with  a  quasi  perma- 

promises  that  he  will  not  directly  or  in-  nent  habitat^    In  re  Horton,  8  Q.  B.  D. 

directly  carry  on  that  business  within  a  434;  s.  c,  45  L.  T.  (N.  S.)  543. 

specified  district.     It  cannot  then  be  sup-  A  debtor  employed  as  a  clerk  in  a 

posed'  to  mean  that  he  may,  after  selling  bank,  the  office  of  which  is  within  the 

the  good-will  of  that  business,  do  what  district  of  the  London  bankruptcy  court, 

he  will  within  the  district,  provided  he  is  "carrying  on  business" within  the  dis- 

has  no  cellars  or  stores  within  it."    Tur-  trict  of  that  court.     Cotton,  L.  J.,  said: 

ner  v,  Evans,  2  El.  &  BI.  512.  "  It  is  said  that  a  man  does  not  carry  on 

So  where,  upon  the  sale  of  the  good-  business  unless  he  is  a  principal,  but  I  do 
will  of  a  drapery  and  hosiery  business,  not  6ee  that  that  is  necessary.  In  ordi- 
the  vendor  covenanted  not  to  "carry  on  nary  language  a  man  is  said  to  carry  on 
or  assist  in  carrying  on  "  such  business  business  whether  he  be  a  principal  or 
within  two  miles-,  it  was  held  that  the  not.  If  I  had  to  decide  whether  this 
covenant  was  broken  by  his  supplying  man's  employment  was  more  properly 
from  a  place  beyond  the  prescribed  limit  described  as  a  'business'  or  an  'occupa- 
goods  to  customers  residing  within  the  tion,*  I  might  think  that  the  latter  would 
district,  at  their  solicitation.  "  It  is  said  be  the  more  appropriate  term.  But 
that  a  mere  casual  sale  of  goods  will  not  '  business '  is  the  larger  term,  and  I  think 
constitute  a  carrying  on  of  business,  it  includes  his  employment."  And  Lush, 
But  however  that  may  be,  here  the  sales  L.  J.,  said:  '*  It  cannot,  I  think,  be  in- 
were  to  a  large  amount;  and  I  cannot  tended  that  the  words  '  carries  on  busi- 
entertain  a  doubt  that  the  defendant  has  ness'  should  be  confined  to  persons  car- 
broken  his  contract."  Brampton  r.  Bed-  rying  on  business  on  their  own  account 
does,  13  C.  B.  (N.  S.)  538.  as  principals.     That  would  leave  out  a 

The  power  given  to  the  court,  by  sub-  large  number  of  persons  who  are  engaged 

sec.    5  of  sec.  7  of  the  Companies  Act,  in  business   in  the  city  of  London.     I 

1880,  to  restore  to  the  register  of  joint  think  that  a  man  carries  on  business 

stock  companies  the  name  of  a  company  where  he  is  to  be  found  during  the  busi- 

which  has  been  struck  off  by  the  regis-  ness  hours  of  the  day."  Ex  parte  BreuU, 

trar,  if  the  court  is  "satisfied  that  the  16  Ch.  D.  484. 

company  was  at  the  time  of  the  striking  But  in  Ex  parte  Smith,  2  Pugs.  (N.  B.) 
off  carrying  on  business  or  in  operation,"  147,  it  was  held  that  a  clerk  in  the  Pro- 
applies  to  the  case  of  a  company  which  vincial  Secretary's  office  in  Fredericton, 
at  the  time  of  the  striking  off  was  carry-  who  resides  outside  the  city,  was  not  a 
ingon  business  only  for  the  purpose  or  person  "carrying  on  business/'  within 
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I  " 

Curyiiig  on  Bnslnest.                CARR  Y — CART.  Defiaitioii. 

CABT. — The  word  "  cart/'  in  its  primary  and  ordinary  accepta- 
tion, signifies  a  carriage  with  two  wheels ;  yet  it  has  a  more  ex- 
tended  signification,  and  means  a  carriage  in  general.^ 

the  meaning  of  26  Vic.  c.  35,  ^  20,  so  as  the  latter  did  so  for  the  purpose  of  assist- 
to  make  him  an  inhabitant  of  the  city  for  ing  the  former.  Rawlinson  v.  Clarke. 
the  purpose  of  taxation.    The  court  said:  14  M.  &  W.  187. 

"  If  a  public  department,  such  as  that  of  A  teamster  in  hauling  quartz  to  a  mill 

the  Secretary  of  the   Province,  can   be  performs  labor  for  **  carrying  on"   the 

•considered  '  carrying  on  business '  within  mill,  and  is  entitled  to  a  lien  against  it. 

the  legitimate  meaning  of  that  expression  Gould  v.  Wise.  3  Pac.  Rep.  34. 

in  the  act  (which  we  more  than  doubt.  Carrying  Out  a  contract  is  more  than 

Jtnd  which  the  case  of  Hathaway* z/.  Cum-  the  signing  and  delivery.     Assent  to  a 

mings  [Trin.  T.  1864]  seems  to  repudi*  proposition  creates,  but  does  not  "carry 

ate),  surely  the  business  of  that  depart-  out,"  a  contract.    ''Carrying  out"  comes 

ment  is  not  'carried  on'  by  the  clerks  any  after  the  execution  of  the  contract;  it  is 

more  than  by  the  messengers.     All  the  performance.     Cartmel   v,   Newton,   79 

-employees  in  the  department  do  as  they  Ind.  5. 

are  directed  by  the  head — the  secretary.  Carrying  to  Sell. — Where  a  servant  of 
He  it  is  who  '  carries  on '  (if  that  is  a  a  licensed  tea-dealer  was  sent  by  his 
correct*  expression),  who  manages,  di-  master  round  the  neighborhood  to  ask 
rects.  and  is  responsible  for,  the  business  for  orders  for  tea.  and  was  subsequently 
of  the  department  and  the  manner  in  sent  by  his  master  to  deliver  small  parcels 
which  it  is  transacted,  and  to  whom  the  of  tea  in  pursuance  of  those  orders — 
employees  are  all  subordinate.  So,  with  this  was  held  not  to  be  a  "carrying  to 
respect  to4)rivate  concerns  of  a  mercantile  sell,"  within  the  meaning  of  the  Hawkers 
or  manufacturing  character,  can  it  be  and  Pedlers  Act,  50G.  IH.  c.  51,  soas  to 
safd  that  each  and  every  of  the  clerks,  subject  the  servant  to  a  penalty  for  trad- 
servants  or  laborers  carry  on  the  busi-  ing  as  a  hawker  without  a  license.  Rex 
ness  of  any  mercantile  or  manufacturing  v,  M'Knight,  10  B.  &  C.  734. 
establishment,  in  which  they  are  em-  1.  Faverst/.  Glass,  22  Ala.  621.  where  it 
ployed  ?  Surely  the  proprietors,  the  was  held  that  a  vehicle  with  four  wheels, 
•employers,  carry  on  the  business  of  the  drawn  by  oxen,  suited  to  the  ordinary 
•establishments  which  belong  to  them-  purposes  of  husbandry,  and  employed  in 
selves.  The  business  is  transacted,  the  the  same  uses  to  which  carts,  in  the  or- 
work  is  done  at  their  instigation,  by  their  dinary  acceptation  of  the  term,  are  ap- 
capital,  for  their  benefit,  and  at  their  risk  propriated,  is  protected  from  levy  and 
— it  is  true,  necessarily,  by  the  instru-  sale  by  the  statute  exempting  "one  horse 
mentalityof  employees,  or  by  machinery,  or  ox  cart"  from  execution.  "In  order 
supplied  by  them.  So,  in  a  shipping  to  ascertain  whether  the  legislature  used 
business,  do  not  the  owners  of  the  ships  it  in  its  restricted  or  enlarged  sense,  we 
carry  on  the  business — not  the  lumpers  must  look  to  the  design  and  object  of  the 
who  load,  or  sailors  who  navigate  them,  statute.  This  evidently  was,  to  secure 
though  without  their  services  the  busi-  '  to  each  poor  family '  .  .  .  'some  vehicle 
ness  could  not  be  carried  on  ?  This  view  to  be  used  in  hauling  their  crops,  and 
will  be  strongly  confirmed  by  reading  otherwise  subserving  their  wants.'  The 
section  20.  in  connection  with  and  by  number  of  wheels  upon  which  it  moved, 
the  light  of  section  24,  which  shows  that  we  cannot  suppose,  was  a  matter  of  any 
the  term  'carrying  on  business  in  the  moment  in  the  enactment  of  the  law. 
city '  refers  to  the  principal  who  owns  the  .  .  .  This  construction  does  no  violence 
business,  and  wl|o  is  entitled  to  and  re-  to  the  meaning  of  the  word  'cart.'  but 
ceives  the  proceeds  and  profits  there-  adopts  its  general  ratlier  than  its  primary 
of."  as  well  as  ordinary  meaning  for  the  pur- 
A  covenant  not  to  "  carry  on  or  exer-  pose  of  giving  effect  to  the  plain  object 
cise  the  practice  or  profession  of  a  surgeon  and  intention  of  the  legislature,  excluding 
and  apothecary"  within  prescribed  limits  from  the  class  implied  by  the  general 
is  not  broken  by  attending  several  ladies  designation  such  vehicles  as  were  not 
in  their  confinements,  within  those  limits,  within  the  legislative  contemplation." 
with  the  knowledge  and  consent  of  the  See  to  the  same  effect  Webb  v,  Bran- 
covenantee.  in  consequence  of  a  request  don,  4  Heisk.  (Tenn.)  285,  where  a  large 
by  him  that  the  covenantor  should  for  a  wagon  with  four  wheels  was  held  exempt 
time  continue  to  visit  the  patients,  and  from  levy  as  an  "ox  cart/'  the  court. 

19 


BefLnition.  CART— CAS.  ])«flnitioa. 

CAS.  (See  also  ACT  OF  God.) — Used  in  the  Louisiana  Code  in 
the  phrase  cas  fortuitSy  and  equivalent  to  irresistible  force,  inevi- 
table accident,  or  unforeseen  event.* 

however,  saying:  **  It  is  true,  as  con-  over,  in  the  concluding  article  3556  (3522)* 
tended  in  the  argument,  that  lexicog-  of  verbal  definitions,  the  French  words 
raphers  define  a  '  cart '  to  be  a  vehicle  in  the  Code  of  1825  are  arranged  alpha- 
with  two  wheels,  and  a  *  wagon '  one  with  betically,  with  the  English  equivalent  op- 
four  wheels.  The  proof  makes  it  clear  posite  each  one,  regardless  of  its  own  al- 
that  the  vehicle  in  question  <vas  not  a  phabetical  order.  In  the  French  column 
cart,  but  that  it  was  a  wagon^  a  large  Vaj'/'^r/»tVj' are  defined  as  *  J?z'//frm^»/x 
wagon  with  four  wheels,  and  suitable  to  occasion's  par  une  force  A  laquelU  on  ne 
be  drawn  with  oxen."  peut  pas  rMster*  or  events  caused  by  a. 

A  coal  wagon  is  a  ''cart"  within  the  19  force  that  one  cannot  resist;  opposite  to 

Geo.  II.  c.  35,  s.  II,  requiring  ticket^  to  which  in  the  English  column  is  '  Fortiii- 

be  obtained  by  the  driver  or  carter  of  tous  event  is  that  which  happens  by  a 

"cart  or  carts,"  loaded  or  driven  from  cause  which  we  cannot  resist.'     But  on. 

any  wharf,  etc.    Peto  v.  Hague,  i  Smith,  turning  back  to  the  other  articles  we  find 

417.  the   French   ^ cas   foriuit*    rendered   in 

Cart  .  or    Truck-wagon.  — A    pedler*s  English  in  various  ways;  as  *  unforeseen 

wagon  designed  to  be  used  in  trade  from  event,' as  *  unforeseen  accident,'  as  *  for- 

place  to  place,  with  the  body  hung  upon  tuitous  event,'  as  'fortuitous  accident,* 

three  elliptic  steel  springs,  with  drawer  as  'accident,'  and  as  'chance.'     In  one 

behind  and  doors  at  the  sides,  and  a  rail-  place  ecu  fortuit  ou  force  majeure  is  ren- 

ing  around  the  top  and  dasher  in  front,  dered   'fortuitous  event    or  irresistible 

is  not  exempt  from  attachment  and  exe-  force,'  and  in  another  '  accidental  and  un- 

cution  as  "one  cart  or  truck-wagon."  controllable  events;' thud  treating  the  two 

Smith  V.  Chase,  71  Me.  164.  alternative  expressions  as  synonymods. 

Taxed  Cart  is  a  designation  given  by  In  the  concluding  article,  also,  force  is 

43  Geo.  III.  c.  161,  to  a  carriage  with  defined  both  in  French  and  in  English, 

less  than  four  wheels,  constructed  wholly  as  '  the  effect  of  a  power  which  cannot 

of  wood  and  iron,  without  any  covering  be    resisted;'  and    *  Force    majeure,    zns 

other  than  a  tilted  covering,  and  without  major^  as   '  un  fait^  un  accident,  que  ia 

any  lining  or  springs,  and  with  a  fixed  prudence  humaine  ne  peut  ni  pr/voir  ni 

seat,  without  slings  or  braces,  and  with-  empfcher,*  or  a  fact  or  accident  which 

out  any  ornament  whatever  other  than  human  prudence  can  neither  foresee  nor 

paint  of  a  dark  color  for  the  preservation  prevent,  with  a  corresponding  definitionr 

of  the  wood  or  iron  only,  with  the  words  of    the    English    equivalent,     '  superior 

"a  taxed  cart,"  and  the  name  of  the  force.'     *^ Force  ma/V»r^ '  is  also  rendered 

owner  painted  on  the  back  panel,  and  indifferent  places  'unforeseen  events,' 

which   was   not  of  more  than  a  given  '  overpowering  force.' and  'force'  only;, 

value.     Williams  v,  Lear,  L.  R.  7  Q.  B.  *  ev/nement  de  force  majeure*  as   '  acci- 

286.  *  dent;'  and  * accidens  de  force  majeure*  as 

Cartways,  in  Pennsylvania^  were  the  'inevitable     accident.'      It    cannot     be- 

roads   leading  to  the    great    provincial  doubted,  therefore,  that  the  words  '  un- 

roads,  laid  out  by  the  order  of  the  justices  foreseen  event'  and  'accident.'  as  used 

of  the  county  courts,  after  a  return  of  in  the  articles  now  under  consideration, 

certain  viewers  that  the  same  were  neces-  have  the  meaning  of  '  fortuitous  event '  or 

sary  for  the  convenience  of  the  public.  *  irresistible  force.'  The  Louisiana  Code, 

McClenachan  v,  Curwin,  3  Yeates  (Pa.),  following  the  French  law  and  the  Code 

371.  Napoleon,  recognizes  two  kinds  or  de- 

1.  Thus  in  the  case  of  Viterbo  v.  Fried-  gp^ees  of  what,  under  various  but  equiva- 

lander,  120  U.  S.  707,  Mr.  Justice  Gray  lent   names,  has  been  called   vis  major^ 

uses  the  following  language  on  page  727:  '  cas  fortuit  *  irresistible  force,  inevitable 

"  Upon  a  comparison  of  the  English  text  accident,  or  unforeseen  event;  the  one, 

with  the  French  of  so  much  of  the  Louis-  ordinary,  which  might  have  been  fore- 

iana  Code  as  bears  upon  this  case,  the  seen  by  any  man  of  common  prudence 

greater  uniformity  and  precision  of  the  as  not  unlikely  to  happen  at  some  time; 

French    text,    and    its    striking    resem-  the    other,   extraordinary,    which   could 

blance  to  the  Code  Napoleon,  make  it  not  have  been  foreseen,  or  expected  to* 

quite  clear  that  the  French  is  the  original  occur  at  any  time."    S.  c,   7  Sap.   Cl.. 

and  the  English  the  translation.     More-  Rep.  962,  973. 
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MnitiM.                                             CASE.  Cmm  in  Law  and  3S«oitjr 

CASE.    (See  also  Constitutional  Law.)— A  contested  ques- 
tion in  a  court  of  justice.*     In  this  sense  it  is  used  in  various 

I.  A  case  is  defined  to  be  a  question  sion,  as  used  in  the  Constitution  of  the 

cotktested  before  a  court  of  justice  ;  an  United  States,  art.  3,  §  2,  has  been  fre- 

action  or  suit  in  law  or  equity.    Ex  parte  quently  the  subject  of  exposition.     The 

Towles,  48  Tex.  413,  433.  following  brief  extracts  from  the  opinions 

Tbe  Iowa  code  provides  thnt  actions  of  the  various  judges  will  serve  to  illus- 

"  for  relief  on  the  grounds  of  fraud  in  trate  its  meaning: 

aats  heretofore  solely  cognizable  in   a  '*  A  case  in  law  or  equity  consists  of 

court  of  chancery  "  are  barred    in   five  the  right  of  the  one  party  as  well  as  of  the 

years  (Code,  g  2529,  p.  4).  and  that  "  in  other,  and  may  truly  be  said  to  arise  un- 

actions  for  relief  on  the  ground  of  fraud  der  the  constitution  or  a  law  of  the  Unit- 

...  the  cause  of  action   shall   not  be  ed  States,  whenever  its  correct  decision^ 

deemed  to  have  accrued  until  the  fraud  depends  on  the  construction  of  either." 

.  .  .  complained  of  shall  have  been  dis-  By  Marshall,  C.  J.,  Cohens  v,  Virginia, 

covered  by  the  party  aggrieved."     Code,  6  Wheat.  (U.  S.)  264,  379. 

§  3530.   in  holding  that  this  latter  sec-  So  it  has  been  held  by  Hughes,  J.,  that 

tion  will  not  suspend  the  operation   of  the  Federal  courts  have  jurisdiction   by 

the  statute  of  limitations  until  the  dis-  reason  of  the  character  of  the  cause,  ir- 

coverjr  of  the  fraud  in  the  case  of  a  sale  respective  of  the  citizenship  of  the  parties; 

absolutely  void,  since  a  deed  thereunder  and  where  the  question  involved  is  the 

wopid  be  no  defence  to  recovery  in  an  appointment  of  a  receiver  of  really,  situ- 

aciion  at  law,  the  court.  Beck,  J.,  said:  ate  within  the  United  States  territory  of 

"The second  provision  is  applicable  to  Fortress  Monroe,  the  jurisdiction  is  com- 

actions  contemplated  in  the  first,  which  plete.     Woodfin    v,    Phoebus,    30    Fed. 

are  such  as  are  prosecuted  *  for  relief  on  Rep.  289. 

the  (jrounds  of  fraud  in  cases  heretofore  This  has  been  extended  by  Drummond, 

solely  cognizable  in  a  court  of  chancery.'  J.,  to  the  case  of  marshals'   bonds,  on 

It  ts  not  applicable  to  all  actions  for  relief  the  ground  that  suits  thereon  are  eases 

against  fraud,    but   to  actions    in   such  under  the  laws  of  the  United  States  with- 

<ws  as  were  before  solely   cognizable  in    the     meaning    of    the    constitution, 

in  chancery.      The    word    '  case '  here  United  States  ex  rel.  v.  Davidson,  i  Biss. 

means  a  contested  question  in  a  court  of  (U.  S.)  433. 

justice.    Bouvitr's  Diet.     It  does  not  re-  "This  clause"  (viz.,  U.  S.  Const,  art. 

fer  to  the  action,  or  the  form  thereof,  or  3).  said   Marshall,   C.  J.,  "enables  the 

the  character  it  may  assume  on  account  judicial  department   to  receive  jurisdic- 

of  the  form  in  which  it  is  prosecuted,  but  tion  to  the  full  extent  of  the  constitution, 

to  the  questions    and   rights   involved,  laws,  and  treaties  of  the  United   States 

Now  to  bring  this  action  within  the  ope-  whl:n  any  question  respecting  them  shall 

ration  of  section  2530,  the  case,  the  ques-  assume  such  a  form   that  the    judicial 

tions  and  rights   involved,    must    have  power  is  capable  of  acting  on  it.     That 

been  '  heretofore  solely  cognizable  in  a  power  is  capable  of  acting  only  when  the 

^art  of  chancery.'     But  this  condition  subject  is  submitted  to  it  by  a  party  who 

does  not  exist  in  this  cause.     As  we  have  asserts  his  rights  in  the  form  prescribed 

Ken.  the  sale  was  absolutely  void,  and  by  law.     It  then  becomes  a  case,  and  the 

defendants  claiming  under  it  could  not  constitution   declares    that    the    judicial 

maintain    an    action      to    recover     the  power  shall  extend  to  all  cases  arising 

property.    Of  course  the  sale  and  deed  under  the  constitution,  laws,  and  treaties 

executed  thereon  amount  to  no  sufficient  of  the  United  States."    Osborn  v,  U.  S. 

defence  to  the  recovery  of  the  property  Bank,  9  Wheat.  (U.  S.)  319,  738. 

in  an  action  at  law  by  plaintiffs.     Plain-  For  a  discussion  of  Uiis  clause  of  the 

tifis' case,  their  rights,  and  the  questions  constitution  in   the  State  courts,  see  In 

involved  therein,  are  and  were  not  solely  the  Matter  of  Booth,  11  Wis.  498:  dis- 

^ognizable  io  a  court  of  chancery.     The  senting  opinion  of  Bartley,  C.  Js,  Piqua 

Pjpvision  found  in  section  2530  is  notap-  Bank  v.  Knoup,  6  Ohio  St.  342;  State  v. 

Phcable  to  this  action,  and  the  fact  that  Davis,  12  S.  Car.  528. 

toe  alleged  fraud,  the  failure  of  the  trus  A  Case  arising  under  a  Treaty. — These 

tee  to  comply  with  the  conditions  of  the  words,  in  the  same  section  of  the  consti- 

^'^tdeed,  was  not  discovered,  does  not  tution,  were  held  by  Marshall,  C.  J.,  not 

^^  the  operation  of  the  limitatibn."  to  apply  to  an  action  of  ejectment  be- 

^hard  V.  Battler.  4  Iowa,  152.  tween  two  citizens  of  the  same  State  for 

^^fatlawandZqiiity. — Thisexpres-  a  tract  of  land  where  the  defendant  set 

21 


Oma  arliing  in  the  HaTKl  Foreet.  CASE.        Caie  Affeeting  vs.  Cauie  Aibetfaig: 


up  an  outstanding  title  in  a  British  sub-  land  or  naval  force.'    A  case,  in  ordinary 

ject,  which  be  contended  was  protected  parlance,  is  that  which  falls,  comes,  or 

by  the  treaty,  but  the  highest  State  court  happens  ;  an  event.     Also  a  state  of  facts 

in  Maryland   decided  against  the   title,  involving    a     question    for    discussion. 

Owing^  V.  Norwood's  Lessee,  5  Cranch  Webster's    Diet.      But  the    event — that 

(U.S.  Sup  Ct.),  344.  which  happens — the  state  of  facts  pre- 

AU  0mm  aJTeoting  AmbaMadon,  etc. —  senting  the  question  for  discussion — must 

The  original  jurisdiction  reserved  to  the  have  arisen — must  havp  had  an  origin, 

supreme  court  of  the  United  States  in  ...  A  case  arising  in  the  land  or  naval 

these  cases  does  not  extend  to  a  criminal  forces  appears  to  us  to  be  a  case  proceed- 

assault  upon   the  person   of    a  foreign  ing.   issuing,  or  springing  from  acts   in 


minister.     United  States  v.   Ortega,   11 
Wheat.  (U.  S.)  467. 

Casas  of  Admiralty  and  Maritime  Jizrii- 
dictioii — The  clause  of  the  constitution 
restricting  the  jurisdiction  over  such  sub- 


violation  of  the  naval  laws  and  regula- 
tions, committed  while  in  the  naval  forces 
or  service.  A  case  originating  in  the 
naval  forces  or  service,  or,  in  other 
words,  *  offences'  against  the  laws  regu- 


iects  to  those  courts  which  are  established  lating  the   navy,  committed  by  a  party 

in  pursuance  of  article  3  is  not  applicable  while  in  the  naval  forces. '    In  re  Bogart, 

to  the  Territories.     Am.  Ins.  Co.  v.  Can-  2  Sawy.  (U.  S.)  396,  404.     See  Dynes  v. 

ter,  I  Pet.  (U.  S.)  511.  Hoover.  20  How.  (U.  S.)  65.     £x  parU 

For  a  discussion  of  the  application  of  Milligan,  4  Wall.  (U.  S.)  2. 

this  phrase  in  a  State  court,  see  Home  '*  Case  AJfeoting'oontrasted  with"  Came 

Ins.    Co.  V.  Northwestern  Packet   Co.,  Aftooting." — For  the  same  reason  that,  in 

32  Iowa,  223.  United  States  v.  Ortega,    1 1  Wheat.  (U. 

Case  arising  in  the  Haval  Foroei. — In  S.)  467,  it  was  held  that  the  clause  in  the 

construing  these  words  as  used  in  an  act  constitution  as  to  "  cases  affecting  am- 


of  Congress  providing  for  the  trial  and 
punishment  of  offences  committed  in  the 
naval  service  by  courts-martial,  withoui 
indictment  or  the  intervention  of  a  jury, 
in  connection  with  the  fifth  amendment 
to  the  constitution  of  the  United  States, 
the  court.  Sawyer,  Circ.  J.,  said:  **  If  the 


bassadors."  etc.,  did  not  apply  except 
where  the  ambassador  was  a  party,  so  in 
construing  the  civil  rights  bill,  which 
gives  jurisdiction  to  the  circuit  court  of 
all  causes^  civil  and  criminal,  affecting- 
persons  who  are  denied,  etc.,  the  court 
held  that  it  did  not  apply  where  negroes 


acts  of  Congress  conferring  jurisdiction  were  witnesses  only.  Strong,  J.,  saying: 

upon  naval  and  military  courts-martial  to  "An  attempt  has,  however,  been  made 

try  offences  committed  in  the  naval  and  to  discriminate  between  the  words  '  case 

/nilitary  service  are  held  to  be  constitu-  affecting,'  as  found  in  the  constitutional 

tional,  it  is  further  msisted,  on  behalf  of  provision,  and  the  words  'cause  affect- 

the  petitioner,  that  the  offence  must  not  ing.'  contained  in   the  act  of  Congress, 

only  be  committed,  but  that  the  jurisdic-  We  are  unable  to  perceive  any  substan- 

tion  must  also  be  exercised,  or,  at  least,  tial    ground     for    a     distinction.       The 

must  attach  by  an  arrest  and  commence-  words  '  case  '  and  '  cause  '  are  constantly 

ment  of  the  proscution  before  the  connec-  used  as  synonyms  in  statutes  and  judicial 

tion  of  the  offender  with  the  service  is  decisions,  each  meaning  a  proceeding  in 

legally  severed  by  the  expiration  of  his  court,  a  suit,  or  action.     Surely  no  court 

term  of  service,  or  by  resignation,   dis-  can  have  jurisdiction  of  either  a  case  or  a 

missal,  or  other  discharge;  that  Congress  cause  until  it  is  presented  in  the  form  of 

has  no  power  to  authorize  a  trial  after  ihe  an   action.      We  regard,    therefore,    the 

connection  is   so  severed,  and  after  the  United  States  v.  Ortega  as  an  auihority 

accused   has   become   a   private   citizen,  directly  in  point,  to  the   effect  that  wit> 

To  support  this  view  a  criticism  is  made  nesses  in  a  criminal  prosecution  are  not 

upon   the  word  *case,'  and  it  is  argued  persons  affected  by  the  cause.     It  neces- 

that,  although  the  offence  has  been  com-  sarily  results  from  this  that  jurisdiction 

mitted  while  in  the  naval  service,  yet  a  of  the  offence  for  which  these  defendants 


case  does  not  arise  until  a  charge  is 
actually  made;  and  if  the  charge  is  not 
actually  framed  and  presented  till  after 
the  offender  ceases  to  be  in  the  service, 
it  is  not  a  *  case  arising  in  the  land  and 
naval  forces  '  within  the  meaning  of  the 
fifth  amendment  to  the  constitution.  This 
is  certainly  a  very  finely-drawn  distinc- 
tion. It  is  not  merely  a  case  that  the 
court  is  to  try,  but  a  '  case  arising   in  the 


were  indicted  was  not  conferred  upon  the 
circuit  court  by  the  act  of  Congress." 
Blycw  V.  United  States,  13  Wall.  (U.  S.) 

581,  595. 

Case  in  which  the  Law  of  the  United 
States  Anthorises  an  Oath  to  be  Adminis- 
tered.— Where,  on  a  complaint  made  be- 
fore a  United  States  commissioner  for  an 
offence  against  the  United  States,  one  S, 
was  committed  to  stand  his  trial,  and  be* 
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phrases,  for  examples  of  which  see  the  notes.*     One  of  the  forms 

fore  varFani  issued  V.  went  before  the  word  is  used,  is  perhaps  not  very  mate- 
coaunissioner  to  justify  as  bail  for  S.  and  rial.  The  constitution,  as  we  have  seen, 
nude  in  his  deposition  statements  of  ma-  does  not  by  the  term  *  special  cases*  refer  to 
terial  matter  which  he  did  not  believe  to  every  species  of  case,  for  this  construction 
beune,  on  an  indictment  and  conviction  would  annul  the  limitation  on  the  power 
of  V.  for  perjury  the  court  held  that  of  the  legislature  altogether;  bntitdesig- 
(he  deposition  was  made  in  a  case  in  nates,  or  was  designed  to  designate,  a 
whicb  a  law  of  the  United  States  author-  particular  *  sort '  possessing  certain  char- 
lies  an  oath  to  be  administered  (Rev.  acteristics  which  distinguish  them  from 
Stat  g  5392).  Benedict,  J.,  saying:  "I  those  ordinary  '  cases  '  which  the  common 
am  of  the  opinion  that  it  must  be  held  to  law  had  arranged  and  classified;  *  cases/ 
hare  been  so  made.  Plainly,  the  word  which  are  extraordinary  in  this  sense, 
'case.'  as  used  in  the  statute,  is  not  to  be  and  *  peculiar,'  and  which  in  general  are 
confined  to  suits  or  proceedings  strictly  authorized  by  the  law  to  *  subserve  a  par- 
in  court.  There  are  many  instances  ticular  purpose.'  The  court,  in  this  case^ 
vbere  the  laws  of  the  United  States  au-  therefore  held  that  an  action  for  assault 
thorite  an  oath  to  be  administered  and  battery  was  not  a  special  case  within 
where  no  suit  or  criminal  proceeding  has  the  meaning  of  art.  6,  §  14,  of  the  con- 
been  commenced."  United  States  v,  stitution;  and  that  the  statute  purporting 
V0I2.  14  Blatch.  (U.  S.)  15.  to  confer  jurisdiction  therein  upon  the 
1.  Special  Cmm. — Action  far  Assault  county  court  was  unconstitutional  and 
Md  BatUiy.— In  construing  article  6.  §  void."  Kundolf  v.  Thalheimer,  12  N.  Y. 
14,  of  the  New  York  constitution,  which  593,  596. 

provides  as  follows  :  "The  county  court        Aetions  to  ForeelOM  Mortgage. — Such 
shall  have  such    jurisdiction    in    cases  actions  have  been  held  not  to  be  special 
arising  in  justices' courts,  and  in  special  ^lu^'j  within  the  meaning  of  the  consti- 
ciS€s  9s  the  legislature   may  prescribe,  tution.     Thus  Emott,  J.,  says:  *' There 
but  shall  have  no  original  civil  jurisdiction  are    two    methods    of    interpreting    the 
except  in  such  special  cases"  the  courts  words  special  cases  ^  which  is  the  limiting 
have  held  that  jr/^riVz/^Af^j  are  those  dis-  phrase  used  in  the  constitution  in  refer- 
tini^Tiished  from   cases  at    common   law,  ence  to  the  jurisdiction  which  may  be  con- 
Thus  Gardiner,  C.  J.,  says:  "Thepri-  ferred  on  the  county  courts,  limiting  their 
mary  meaning  of  the  word  *  case,*  ac-  original  civil  jurisdiction  and    'jurisdic- 
cording    to    lexicographers,    is     caute,  tion   in   equity   cases.'     One  method   is 
Vben  applied   to   legal   proceedings,  it  that  which  I  have  already  indicated,  and 
impons  a  state  of  facts  which  furnishes  which  would  consider  the  word  *  special ' 
occasion  for  the  exercise  of  the  jurisdic-  as  used  with  reference  to  the  future  action 
tion  of  a  court  of   justice.     In  this,   its  of    the    legislature    perhaps     as    rather 
generic  sense,  the  word  includes  all  cctses^  directory  than  otherwise,  making  it  nec- 
special  or  otherwise.     At  the  forming  of  essary  for  the  legislature  to  select  and 
the  constitution,   independently  of    the  specify  particular  if   not   peculiar  cases 
gnprai  division  of  cases  into  those  cog-  which  the  court  might  entertain,  but  al- 
niiable  in  equity  and  those  at  law,  the  lowing  every  action  to  be  or  become  a 
l&tter were  by  the  common  law  grouped  'special    case'   within   this  jurisdiction 
into  different  species,  each  of  which,  as  which  the  legislature  saw  fit  to  legislate 
A  general  rale,  was  designated  by  the  into  that  category.     The  other  construc- 
leading  fact  or  incident,  which  was  the  tion   would    refer  the   meaning  of    the 
^seorgroundof  the  action  of  the  court  word  'special '  altogether  to  the  past  ac- 
in  that  particular  species   of  'case,'  as  tion  of  the  same  legislative  department 
debt,  assumpsit,  trespass,  etc.     But  be-  of  the  government,  and  restrict  it  not  to 
cause  each  case    belonged  to  a  species,  what  the  legislature  might  thereafter  see 
^^^K  it  is  hardly  necessary  to  say,  did  not  fit  to  make,  but  to  what  they  had  already 
naiceita'special  case;' for  in  that  sense  made,  'special  cases.'     In  other  words, 
"01  only  all  *  cases'  but  all   things   are  according  to  this  view,  the  *  special  cases  * 
*p«ctal.  The   primary    signification    of  which  the  county  court  might  entertain 
^*  Word  •  special  *  is    '  designating    a  were  such  as  were  already,  at  the  adoption 
>Pecies  or  sort.'     Whether  we  adopt  this  of  the  constitution,  known  in  the  legisla- 
jneaning  or  that  of  'particular,'  '  pecu-  tion   of  the   State   as  distinct   from  the 
'>*r.  I  noting  something  more  than  ordi-  ordinary  suits  and    actions   possessing 
"•T;  or  'appropriate,   designed   for  a  characteristics  by  legislation,  which  were 
P^jUcular  purpose,'    or   'extraordinary  extraordinary,  peculiar,    and  authorized 
''M  uncommon,' in  all  which  senses  the  by  law,  to  serve  a  particular  purpose. 
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This  latter  view  is  that  which  is  taken  by  ond  district.  Justice  Emott  felt  controlled 
the  Court  of  Appeals  (Kundolf  v.  Thai-  by  the  decision  in  the  court  of  appeals, 
heimer,  12  N.  Y.  593);  and  there  is  no  although  he  does  not  hesitate  to  express 
authority  under  the  constitution,  as  they  his  dissent  from  it,  and  shows  strongly 
have  interpreted  it,  to  confer  jurisdiction  the  danger  of  such  a  decision,  when  the 
upon  the  county  court,  except  in  those  law  had  met  the  approbation  of  the  pro- 
particular  cases  which  were  to  be  found  fession,  and  many  titles  depended  on  its 
in  the  statute-book,  when  the  consiitu-  being    sustained.      Justice    Brown    dis* 
tion  was  adopted,  possessing  all  these  sented  from  his  associates.     The  reason- 
characteristics,  and  thus  clearly  distin-  ing  in  the  court  of  appeals  admits  that 
guishable  from  all  ordinary    suits  and  cases  primarily  means  or  includes  causes, 
actions.     For  examples  of  such  cases  the  The  section  of  the  constitution  referred 
court  refer  to  summary  proceedings  to  to  uses  it  in  that  sense.     It  says  *  *  The 
recover    land,     proceedings     to     drain  county  court  shall  have  such  jurisdiction 
swamps,  and  proceedings  in  insolvency  in  cases  arising  in  justices*  courts  and  in 
— examples  which    indicate    clearly  the  special  cases  as  the  legislature  may  pre- 
scope  which  the  court   intended  should  scribe;   but  shall  have  no  original  civil 
be  given   to  the  provision   in  question,  jurisdiction  except  in  such 'special  cases.' 
It  is  true  the  decision  reported  in  12  N.  The  'cases'  arising  in  justices' courts  are 
Y.  was  made  in   reference  to  one  of  a  causes — mostly  common    law    causes — 
class  of    actions   which   were   formerly  and  unless  cases  includes  such  causes  and 
known  as  actions  at  law  ;  but  the  juris-  not  merely  special  proceedings,  the  legis- 
diction  of  the  courts  was  as  well  estab-  lature  can  give  no  appellate  jurisdiction 
lished.   and    their  proceedings   as  well  to   the  county  courts  over  the  justices' 
settled,  in  suits  in  equity  as  in  the  ordi-  courts.     And  if  the  opinions  in  the  case 
nary  common-law  actions  of  assumpsit,  in  the  court  of  appeals  are  to  be  ex- 
case,    covenant,    and     the    rest.     And,  tended,  that  court  must  also  pronounce 
therefore,   it  is  as    easy   to  determine  any  act  giving  an  appeal  to  the  county 
what  were  special  proceedings  in  equity  court    from    decisions  of    the  justices' 
as  at  law,  according  t<^  the  statutes  and  courts  unconstitutional,  except  in  what 
the  jurisdiction  and  practice  of  the  courts  were  known  as  special   proceedings,  in 
in  1846."     Hall  v.  Nelson,  23  Barb.  (N.  1846.     Section  10  of  this  article  in  like 
Y.)  88,  94.  manner  uses  the  word   'cases.'     *Thc 
A  contrary  opinion  was,  however,  ex-  testimony  in  equity  cases  shall  be  taken 
pressed  in  Benson  v.  Cromwell,  26  Barb,  in  like  manner  as  in  ccues  at  law.'    The 
(N.  Y.)  218,  by  Mitchell.  P.  J.,  where  he  reasoning  in  that  case  also  depends  on 
says:  "It  is  proper  briefly  to  state  our  the  adoption  of  a  meaning  of  the  word 
views  as  to  the  constitution.     The  case  *  special '  allowable  only  where  precision 
in  the  court  of  appeals  arose  in  an  action  of    language  is  not    required,   namely, 
for  an  assault  and  battery.     Judges  Gar-  'extraordinary.'    Special  is  con tradistin- 
diner  and  Hand  each  delivered  written  guished  from   'general'  as  'species'  is 
opinions,  in  which  Judge  Gardiner  con-  from  genus.     This  very  article  of  the 
fines    his  understanding  of    the   special  constitution   makes   this  precise  distinc- 
cases  in  which  county  courts  may  have  tion,  as  applicable  to  this  subject.  Section 
criminal  jurisdiction   to  special  proceed-  3  says  :  '  There  shall  be  a  supreme  court 
ings  existing  in  1846  and  similar  special  having  general   jurisdiction   in  law  and 
proceedings.     Judge   Hand's   views  are  equity.'  This  court  was  to  possess  a  power 
nearly  the  same,  but  he  cautiously  re-  in  law  and  equity  as  general  as  law  and 
marks:  *  Perhaps  it  may  be  different  in  equity  themselves- are.     There  was  to  be 
equity;  for  the  legislature  is  authorized  no  need  of  any  specification  of  its  powers 
to  confer  upon  the  county  judge  equity  by  the  legislature,  and  it  may  be  that  it 
jurisdiction  in  special  cases  (art.  6,  §  14,  was  intended  that  the  legislature  should 
subd.  4").    This  prevented  him  and  the  have  no  right  to  limit  its  powers.     Hav- 
court  of  appeals  from  being  committed  ing  thus  provided  for  a  court  with  ^^n^m/ 
to  extend  that  decision  to  equity  cases,  jurisdiction,  it  was  proper  to  provide  for 
Judges    Denio,   Johnson,   Crippen,  and  others  with  special  jurisdiction,  or  juris- 
Dean    avoided   the    appearance    to  the  diction  in  special  cases,  using  the   term 
views  of  Judges  Gardiner  and  Hand  by  special  as  contradistinguished  from  gen- 
stating  the  grounds  of  their  concurrence  eral.     Cizx^j' was  a  more  appropriate  word 
to  be  '  that  the  statute  conlerring  juris-  than  causes,   for    it   includes    not    only 
diction  on  county  courts  in  actions  of  as-  causes^  but  special  proceedings,  and  is 
sault  and  battery  was   unconstitutional.'  more  commonly  used  as  including  equity 
judges  Ruggles  and  Marvin  took  no  part  as  well  as  common-law  actions,  than  the 
in  the  decision.     In  the  case  in  the  sec-     word  '  causes'   is.     Cases  in  equity  is  a 
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more  familiar  phrase  than  causes  in  supreme  court,  in  the  exercise  of  its  ap- 
iqmty.  This  would  require  the  legisla-  pellate  power,  unless  it  be  a  case  in 
tore  to  specify  the  cases  in  which  the  equity  or  a  **  case  at  law''  of  a  definite 
cooniy  courts  should  have  jurisdiction;  character;  and  that  *' special  cases"  are 
and  it  maybe  that  the  four  judges  who  special  proceedings  characteristically  dif-- 
concorred  in  the  decision  in  the  court  of  fering  from  ordinary  suits  at  the  common 
appeals 'on  the  ground  that  the  statute  law,  and  are  not  "cases  at  law"  within 
coaferring  jurisdiction  on  county  courts  the  appellate  jurisdiction  of  the  supreme 
in  Actions  of  assault  and  battery  was  un-  court  as  defined  by  the  constitution,  such 
coQstiiutional,'  so  held  because  the  legis-  as,  for  example,  proceedings  under  an 
laturedid  not '  specify  the  cases '  in  which  act  to  modify  the  grades  of  certain  streets; 
ibecounty  court  was  to  have  original  civil  the  court,  by  Wallace,  J.,  said:  *'  It  will 
jarisdiction,  but  gave  it  in  general  terms;  be  seen  upon  examination  of  the  con- 
terms  almost  as  general,  as  to  personal  stitution  that  the  cases  to  which  the  ap- 
actions,  as  those  in  which  the  constitu-  pellate  power  extends  are  carefully  de- 
don  confers  the  powers  on  the  supreme  fined.  ...  It  is  argued  by  the  appellant 
court,  except  by  limiting  the  actions  to  that  the  case  is  a  '  case  at  law,'  one  in- 
tfae  amount  demanded  and  the  residence  volving  the  legality  of  an  assessment,  and 
of  ibe defendants  .  .  .  But  the  legislature  therefore  within  the  jurisdiction  of  this 
does  disiincdy  specify  the  power  to  fore-  court  to  hear  and  determine.  But  even  if 
close  a  mortgage  and  sell  the  mortgaged  it  can  be  said  tc>  involve  the  legality  of  an 
premises,  if  they  are  situated  within  that  assessment,  I  think  it  clear  that  it  is  not  a 
county.  ...  So  where  it  is  said  in  sec*  case  at  law  within  the  intent  of  theconsti- 
tion  14  that  the  legislature  may  confer  tution.  It  is  said  that  it  is  a  legal  contro- 
equiiy  jurisdiction  in  *  special  cases'  upon  versy,  prosecuted  according  to  the  forms 
the  coanty  judge,  is  it  not  plain  that  cases  of  law,  and  that  therefore  it  is  a  case  at 
here  means  ravj^j  iM  equity  bs  plainly  as  law;  but  though  it  be  such  controversy, 
equity  (oses  does  in  §  10,  and  then  that  and  so  prosecuted,  it  does  not  follow 
iptcial  most  mean  such  as  are  specified  by  that  it  is  a  '  case  at  law '  in  the  sense  of 
(he  legislature,  not  thrown  in  mass  in  not  being  a  'special  case.'  A  special 
general  terms  upon  the  court?"  Page  220.  case  maybe  said  to  be  a  legal  contro- 
S.  t,  6  Abb.  Pr.  (N.  Y.)  83.  versy,  prosecuted  according  to  the  forms 

This  reasoning  has  finally  prevailed,  of  law;  and  yet  the  constitution  itself  has 

and  it  has  been  held  that  the  statute  con*  distinctly  provided   that  the  jurisdiction 

ferriog  upon  the  county  court  jurisdic-  in  'special  cases'  shall  be  in  the  county 

tion  of  actions  for  the  foreclosure  of  a  court,  unless  otherwise  provided  for.     A 

nouf^age  and    the   sale   of    mortgaged  special  case  can  no  more  be  said  to  be  a 

premises,  situated  within  the  county,  is  case   at   law   in   a  constitutional   sense, 

conuitQtional,  such  a  proceeding  being  merely  because  il  is  a  le<;al  controversy 

A  spfcial  case  within  art.  6.  §  14,  of  the  prosecuted  accoraing  to  the  forms  of  law, 

constitQtion.     Arnold  v.  Rees,  18  N.  Y.  than  it  could  be  said  to  be  a  case  inequity, 

57-  because  its  solution  might  involve  a  con- 

Afltiou  of  Amunpiit. — A  similar  view  sideration  of  the  principles  of  equity,  or 

^  been  expressed   by  Willard,  J.,  in  the  judicial  prtceedings  provided  for  its 

holding  that  the  action  of  the  legislature  determination    were   similar   in   form  to 

>Q  giving  to  the  county  courts  jurisdiction  those  usually  observed  in  courts  of  equity. 

<*^^  actions  of  assumpsit  \s  coTiSlMvLixonoX,  But  the  case  at  bar  does  not  belong  to 

B«echer».  Allen,  5  Barb  (N.  Y.)  169.  either  one  of  the  two  grand  divisions  of 

'neeedingfl  to  obtain  Partition  of  Lands  civil  cases  mentioned  in  the  constitution 

^  been  held   to   be   a  **  special  case"  as  subject  to  be  reviewed  here  in  the  ex- 

vittiin  the  meaning  of  the  constitution,  ercise  of  appellate  power,  but  does   un- 

Doubleday  v.  Heath,  16  N.  Y.  80.  mistakably  belong  to  another  and  well- 

Tkking  the  Beoognisanoo  of  Bail  is  a  defined  class  of  cases  which  are  accus- 

"  special  case"  within  article  6,  g  15,  of  tomed  to  be  principally  designated  and 

^  constitution,  and  the  power  may  be  distinguished  from  the  others  by  the  fact 

conferred  by  the  legislature  upon  a  local  that  they  are  *  not  cases  for  which  the 

<)fficer  appointed  to  discharge  the'duties  courts  of  general  jurisdiction  had  always 

^{  county  judge.      People  v.  Main,   20  supplied  a  remedy.'      Parsons   v,  Tuo- 

^•Y.  434.  lumne  County  Water  Co.,    5   Cal.    43. 

^ffciftl  Cum   not  Cases  at  Law. — In  *  Special  cases '  are  special  proceedings 

holding  that,  by  the  California  constitu-  characteristically  differing  from  ordinary 

^on.  no  case,  except  cases  arising  in  the  suits  at  the  common  law.  Jackson  v.  Day, 

probatecourt,  and  criminal  cases  amount-  15  Cal.  91.     Special  proceedings  do  not 

'"^S  to  felony,  is  subject  to  review  by  the  proceed  according  to  the  course  of  the 
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common  law.     They  give  new  rights  and  law/  .  .  .  which  involve  .  .  .  the  legal- 

afford  new  remedies  (Saunders  t'.Haynes,  ity  of  any  task,  impost,  assessment,  toll, 

13  Cal.   145),  etc.      This  distinction  be-  or  municipal  fine,"  in  section  4  of  article 

twecn  'cases  at  law  '  and  *  special  cases '  6  of    the    constitution,  refer    to    'civil 

was  already  established  and  enforced  by  cases '  as    distinguished    from    criminal 

this  court  when,  in  1862,  the  constitution  cases;  and  as  the  supreme  court  has  no 

was  amended,  and  '  cases   at  law  '  and  jurisdiction  on  appeal  in  a  criminal  action 

*  special  cases'  again  provided  for;  *  the  where  the  offence  charged  is  less  than  a 
county  courts  shall  have  original  juris-  felony,  there  can  be  no  appeal  from  the 
diction  ...  of  all  such  special  cases  and  judgment  of  the  county  court  imposing  a 
proceeding!  as  are  not  otherwise  provided  fine  on  a  conviction  of  unlawfully  de- 
for '  (art.  6,  sec.  8),  is  the  language  of  manding  and  receiving  toll.  People  v. 
the  constitutional  amendment  of  1862.    I  Johnson,  30  Cal.  98. 

can  attribute  to  this  expression  no  other  The  proceedings  for  the  appointment 

meaning  than  that  which,  as  we   have  of  a  guardian  for  an  insane  person  is  not 

already  seen,  had  been  theretofore  fixed  to  a  *'  case  at  law"  wiihin  the  meaning  of  the 

the  term  "  special  cases'  in  this  court  be-  fifth  section  of  article  i  of  the  constitu- 

fore  the  amendment  of  1862  was  adopted;  tion  of  Wisconsin,   which    provides    as 

and  it  results  that  '  special  cases,'  that  is,  follows:  "  The  right  of  trial  by  jury  shall 

cases  which  grow  out  of  special  proceed-  remain  inviolate,  and  shall  extend  to  all 

ings  authorized  by  statute  creating  rights  'cases    at  law'   without    regard  to  the 

not  theretofore  existing,  and  providing  amount    in    controversy."    etc.       **  We 

remedies  not  accustomed  to  be  adminis-  think,"  said  Whiton,  C.  J.,  "  that  '  cases 

tered  by  courts  of  law  or  equity  as  such,  at  law,'  as  these  words  are  used  in  the 

are  not  cases  at  law  within  the  appellate  constitution,  are  not  cases  of  this  descrip- 

jurisdiction  of  this  court  as  defined  by  the  tion.     *  Cases  at  law '  are  properly  con. 

constitution,  even  though  they  may  in-  troversies  between   parties,  and  not  the 

volve  questions  or  values  which,  if  in-  appointment  of  guardians  for  minors  or 

volved  in  a  case  of  law.  would  constitute  insane  persons."    Gaston  v,  Babcock,  6 

it   one  to  be  reviewed  here  on  appeal  Wis.  503. 

or  writ  of  error.  The  case  at  bar  not  Civil  Cum. — In  Indiana  the  act  organ- 
being  a  case  in  equity  nor  a  case  at  law,  izing  the  court  of  common  pleas  gave  it 
wiihin  the  constitutional  designation,  is  ''original  concurrent  jurisdiction  with 
notwithintheappellate  jurisdiction  of  this  the  circuit  courts  in  the  State  in  all  civil 
court  as  defined  by  the  constitution."  cases  both  at  law  and  in  equity."  Acts 
Houghton's  Appeal,  42  Cal.  35,  60.  1848,  p.  32.     In  construing  this  act  the 

The  term  'special  cases,'  in  the  consti-  court,  Worden,  J.,  said:  "This  language 

tution,  docs  not  include  any  class  of  cases  is  broad   enough,  in  our  opinion,  to  in- 

for  which  the  courts  of  general  jurisdic-  elude  cases  for  divorce,  which  have  al- 

diction  have 'always  supplied  a  remedy,  ways  been  regarded  as  civil  proceedings 

The  'special   cases'   must    be  confined  in  this  State,  inasmuch  as  no  ecclesiasti- 

to  such   new   cases  as   are  the   creation  cal  tribunals  have  ever  been  established 

of  statutes  and   the   proceedings  under  here."     Ellis  v,    Hatfield,    20  Ind.   loi; 

which  are  unknown  to  the  general  frame-  Herron  v.  Herrpn,  16  Ind.  129.     But  see 

workof  courts  of  common  law  and  equity,  the  opinion  of  Gregory,  J.,  in  Ewing  v. 

Parson  v.  Tuolumne  County  Water  Co.,  Ewing,  24  Ind.  468. 

5  Cal.  43.  On  the  question  as  to  the  action  of  the 

Writs   of    mandate    are   not    'special  circuit  court  in  setting  aside  the  report 

cases '  within  the   meaning  of  article  6,  of  damages,  made  by  the  appraisers,  for 

section  8,  of  the  constitution ;  and  there-  a  right  of  way,  and  ordering  them  to  be 

fore   the   act   which   attempts  to   confer  assessed  by  a  jury,  the  court,  Perkins, 

power  on  the  county  courts  to  issue  writs  J.,  said:  "It   is  contended   on  the  one 

of    mandate   is  unconstitutional;  "for."  jhand  that  that  clause  in  the  constitution 

said  the  court,  "the   familiar  definition  which  declares  that  'in  q\\  civil  cases  the 

of  a  special  case  is  that  it  is  a  case  un-  right  of  trial  by  jury  shall  remain  invio- 

known     to    the   general    framework    of  late,'  forbids  an  assessment  of  damages 

courts  of  law  or  equity.     Writs  of  man-  except  by  jury,  unless  the  same  be  waived; 

damns  certainly   cannot   be   held   to   be  while  on  the  other  it  is  insisted  that  that 

*  special  cases '  within  this  defini.  clause  has  no  application  to  the  case  at 
tion."  People  ex  rcl.  Jackson  v.  Super-  bar,  because  it  is  not  a  'civil  case.'  .  .  . 
visors  of  Kern  County,  45  Cal.  679.  See  The  above  provision  in  our  own  consti- 
Spencer  Creek  Water  Co.  v.  Vallejo,  tution  applies  in  terms  but  to 'civil  cases.' 
48  Cal.  70.  What  then,  wiihin  its  meaning,  is  a  '  civil 

CaSM  at  Law.— The  words  "  'cases  at  case'?    Not  every  case  which  is  not  a 
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critninal  is  a  civil  one.     'Civil  case*  had 
a  definition,  a  meaning  at  common  law, 
when  the  early  constitutions  of  this  coun- 
try were  formed;  and  it  has  been  held 
that  the  term  was  used  in  those  constitu- 
tions   in    the  common-lavY   sense.     See 
Willyard  v.  Hamilton,  7  Ohio,  112;  Liv- 
ingston V,  The  Mayor,  etc.,  8  Wend.  (N. 
Y.)  85;  Beekman  v.  Saratoga,  etc.,  R. 
Co.,   3  Paige  (N.  Y.),  45;  Gold  v.  Ver- 
mont Central,  etc.,  R.  Co.,  19  Vt.  478; 
Wells  V,  Caldwell,  i  A.  K.  Marsh  (Ky.), 
441;  Harris  v.  Wood,  6  T.  B.  Mon.  (Ky.) 
641:  and  the  cases  cited  in   French  v. 
Lighty,  9  Ind.  475;  Armstrong  v.  Jack- 
son.  I  Blackf.  (ind.)  374       It  may  be 
fairly  argued  that  the  term  should  be  con- 
strued in  our  constitution   to    embrace 
such  as  were  treated  as  *  civil  cases '  in 
this    State    when  the    constitution   was 
adopted;    and   such   has  been   the   rule 
acted  upon  in  some  of  the  States.     See 
Sedgw.   on   Stat.    543.      But    this    rule 
would   not  extend   the  meaning  of  the 
term  so  as  to  embrace  legal  proceedings 
in  all  cases  except  criminal.     It  has  not 
been  the   practice  in   this   State   to  try 
chancery  causes,  nor  to  assess  damages, 
in  the  laying  out  of  highways,  by  jury 
(see  Kemp  v.  Smith,  7  Ind.  471);  nor  to 
try  contested  elections  by  that  tribunal. 
Other  examples  might  be  named.     Chan- 
cery causes,  it  should  be  observed,  are, 
in  the  system  of  practice  provided  for  by 
the  new  constitution,  expressly  merged 
in  the  class  of  civil  actions.     What  has 
been  the  practice  in  the  assessment  of 
damages  to  real  estate  taken  for  public 
works  ?    On  appeals  in  such  cases  to  the 
circuit  court,  the  trial  seems  uniformly  to 
have  been  by  jury.     It  was  so  in  Rubot- 
tom  V,   McClure,  4  Blackf.  (Ind.)  505. 
That  was  the  first  case,  and  was  tried  as 
early  as  1837  or  1838.     It  was  followed 
by   Mclntire   v.    State,    5   Blackf.  (Ind.) 
384;  State  V.  Digby,  5  Blackf.  (Ind.)  543; 
Vanblaricum   v.   State,    7  Blackf.  (In^l-) 
209;  State  V.   Beackmo,  8   Blackf.  (Ind.) 
246;'  and  other  cases,  all  of  which  seem 
to  have  been  thus  tried  on  appeal  in  the 
circuit    court.     See   New   Albany,    etc., 
Co.  V.  Connelly,  7  Ind.  32.     Such  being 
the  fact,  it  follows  that  this  class  of  cases 
may  legitimately  be  ranked  as  civil,  and 
hence  held  to  be  within  the  constitutional 
provision   above  quoted.'*    See   Sedgw. 
on  Stat.,  supra;  Lake  Erie.  etc..  R.  Co.  ta 
Heath,  9  Ind.  558;  Norristown  &  Turn- 
pike Co.  V.  Burket,  26  Ind.  53. 

The  Georgia  legislature  having  passed 
an  act  declaring  in  one  of  its  sections 
**  that  neither  of  the  aforesaid  courts. <)hall 
issue  out  any  civil  process,  or  try  any 
'civil  case,'  except  for  the  trial  of  the 


right  of  property,  real  and  personal." 
Motion  was  made  to  bring  on  the  trial  of 
a  certain  cause  on  the  ground  that  this 
act,  which  was  entitled  *'  An  act  to  alle- 
viate the  condition  of  debtors,  and  afiford 
them  a  temporary  relief,"  did  not  prevent 
the  trial  of  equity  cases,  the  statutes  hav- 
ing created  a  distinction  between  equity 
and  '*  civil  cases";  but  the  motion  was 
overruled,  the  court,  Chariton,  J.,  saying: 
'*  The  second  ground  of  the  motion  now 
demands  investigation;  and  the  question 
it  involves  is,  whether,  under  our  system- 
of  laws,  an  equity  case  can  be  denomi- 
nated a  *  civil  case.'  Tuere  can  be  but 
this  division  of  cases:  i,  criminal;  2,  civil. 
Criminal  cases  are  those  which  involve  a 
wrong  or  injury  done  to  the  Republic,  for 
the  punishment  of  which  the  offender  is 
prosecuted  in  the  name  of  the  whole  peo- 
ple. *■  Civil  cases '  are  those  which  in- 
volve disputes  or  contests  between  man 
and  man,  and  which  only  terminate  in 
the  adjustment  of  the  rights  of  plaintiffs 
and  defendants.  It  is  said,  however,  that 
a  critical  examination  and  collation  of 
our  statutes  establish  another  class  of 
cases,  to  wit,  equity  cases  as  contradis- 
tinguished to  civil  and  criminal  cases.  I 
have  taken  infinite  pains  to  trace,  in  our 
laws,  the  lines  of  distinction  between  an 
equity  and  a  civil  case;  but  without  adopt- 
ing implicitly  the  inferences  of  the  gen- 
tlemen who  contend  for  this  distinction, 
I  can  see  nothing  in  the  plain  letter  of 
the  law  which  creates  it.  The  argument, 
I  think,  stands  fairly  thus:  The  constitu- 
tion gives  to  the  superior  court  exclusive 
and  final  jurisdiction  in  all  criminal  cases, 
and  in  cases  respecting  the  titles  to  land. 
Art.  3,  sec.  i.  Here,  then,  is  one  dis- 
tinction between  criminal  cases  and  that 
class  of  *  civil  cases  *  relating  to  real 
property.  The  inferior  courts  shall  have 
cognizance  *  of  all  other  cizni cases.*  Art. 
3.  sec.  I.  Here,  then,  is  another  dis- 
tinction between  criminal  cases  and  *  all 
other  civil  cases,'  cognizable  in  the  in- 
ferior courts;  and.  ex  concessu  of  counsel, 
there  is  nothing  in  the  constitution  which 
excludes  the  inferior  courts  from  sustain- 
ing a  jurisdiction  over  equity  suits,  under 
the  sweeping  clause  of  *  all  other  civil 
cases.'  But  the  third  section  of  the  judi- 
cial act  of  1799  's<  I  think,  conclusive  as 
to  the  scope  and  latitude  which  should 
be  allowed  the  terms  'civil  cases.'  It. 
declares  that  the  said  superior  and  in- 
ferior courts  shall  have  full  power  and 
authority  to  hear  and  determine  all  causes, 
both  civil  and  criminal,  of  which  they 
shall  severally  have  jurisdiction.  Now 
the  term  *  civil '  must  evidently  mean  all 
cases    (whoever     technical    appellation' 
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fbej  may  assume^  in  tbe  shape  of  an  not  to  the  violatioo  of  the  local  by 
action  or  chancery  bill)  which  caaooc  or  police  r^ialatioo;  for.  said  Warner, 
legally  be  denominated  criminal  cases.  J.:  "The  common-law  definition  of  a 
The  53d  section  of  the  judicial  act  of  1799  crime,  as  given  by  Blackstone,  is  an  act 
confers  a  chancery  jurisdiction  upon  tbe  committed,  or  omitted,  in  violation  of  a 
superior  courts.  Therefore  equity  pro-  pobiic  law.  4  Black.  Com.  3.  And  it  is 
ceedings  must  be  denominated  *  civil  in  this  sense  that  we  consider  the  term 
cases/  agreeably  to  the  mode  of  classifi*  'criminal  cases'  an  the  constitution  was 
cation  adopted  in  the  3d  section  of  the  intended  to  have  been  understood;**  there- 
judicial   act;  and   1   may  add,   that  the  fore  violations  of  local  by-laws  of  a  muni- 


terms  '  all  other  civil  cases.'  used  in  the 
1st  section  of  the  3d  article  of  the  consti- 
tution, appear  to  authorize  a  similar  con- 
clusion, for  the  constitution  speaks  of 


cipal  corporation,  not  involving  the  ele- 
ments of  offences  known  to  the  penal 
laws,  are  within  the  jurisdiction  of  such 
local  authorities  as  the  legislature  may 


only  two  classes  of  cases— criminal  and     authorize,  notwithstanding  that  the  con 
civil;  and  it  will  not,  1  presnme.  be  con-     stitution  provides  that  the  superior  courts 


tended  that  the  judicial  department  can 
take  cognizance  of  cases  which  do  not 
fall  under  the  one  or  the  other  of  these 
classes;  the  conclusion  is  thus  irresistible, 
that  if  an  equity  case  is  not  a  *  civil  case.' 
the  court  has  no  authority  to  try  ic.  This 
is  the  dilemma  we  are  reduced  to  by  es- 


shall  have  exclusive  jurisdiction  in  all 
''criminal  cases,"  except  in  the  cases 
which  are  therein  specified.  Williams  v. 
City  Council  of  Augusta,  4  Ga.  509; 
Floyd  V.  Commissioners  of  Eatontoo,  14 
Ga  354. 

Capital  Gmm. — An    indictment  for 


ublishing,  or  rather  attempting  to  estab-     capital  offence  cannot,   in    Indiana,    be 


Itsh.  a  distinction  between  an  equity  and 
a  civil  case.  Upon  the  second  ground 
of  the  motion.  I  am,  therefore,  of  opinion 
that  an  equity  ca^  ^  «s  a  *  civil  case,'  and 
chat  this  bill  cam.  tX,  be  tried  under  the 
prohibitory  provisions  of  the  act  of  as 


found  in  a  circuit  court  in  the  absence  of 
the  president,  because  the  third  section 
of  the  fifth  article  of  the  constitution  pro- 
vides: *'  that  the  president  alone,  in  the 
absence  of  the  associate  judges,  or  the 
president  and  one  of  the  associate  judg^es. 


sembly,  it  not  being  a  case  relating  to     in  the  absence  of  the  other,  shall  becom- 


thc  right  of  personal  property."  Grim- 
ball  V.  Ross,  Charlton's  Rep.  (Ga.)  175, 
181. 

In  Ohio  it  has  been  held  that  the  mayor 
of  the  city  of  Cincinnati  can  not  take 
acknowledgments  under  the  act  (13  O. 
L.  67)  authorizing  him  to  exercise,  within 
the  limits  of  that  corporation,  in  all 
"civil  and  criminal  cases,"  the  same 
powers  as  are,  or  may  be,  delegated  to 
justices  of  the  peace  by  the  laws  of  the 
State;    the    court,    Wright,   J.,    saying: 


petent  to  hold  a  court,  as  also  the  two 
associate  judges,  in  the  absence  of  the 
president  shall  be  competent  to  hold  a 
court,  except  in  capital  cases,"  etc.  In 
this  case  it  was  contended  that  the  con- 
stitution has  delegated  to  the  circuit  court, 
when  held  by  the  two  associate  judg^es, 
general  jurisdiction  in  all  criminal  cases, 
by  empowering  them  to  hold  a  court,  and 
that  the  restriction  on  their  power  con- 
tained in  the  exception  as  to  "capital 
cases,"  does  not  reach  to  that  portion  of 


"  When   the  general  assembly  speak  of     their  jurisdiction  under  which  the  grand 
*  civil  and  criminal  cases,'  we  understand     jury  is  impanelled,  sworn,  and  charg^ed. 


them  to  employ  legal  terms  in  their  legal 
sense,  and  to  describe  suits  at  law.  A 
Hvil  case  is  a  suit  at  law  to  redress  the 
violation  of  some  contract,  or  to  repair 
some  injury  to  property  or  to  the  person 
or  personal  rights  of  individuals:  a  crim- 
inal case  is  a  public  prosecution  for  a 
crime  or  misdemeanor.  In  such  cases  the 
mayor  of  Cincinnati  was  authorized  to 
exercise  the  same  powers  as  justices  of 


and  under  which  the  indictment  is  re- 
turned into  court;  but  that  it  only  restrains 
them  from  proceeding  further  with  the 
cause  after  the  indictment  is  returned; 
but,  said  the  court,  Dewey,  J.:  "This 
interpretation  is  founded  upon  the  mean- 
ing which  those  who  hold  to  it  give  to 
the  word  'cases,'  as  used  in  the  excep- 
tion in  respect  to  proceedings  for  a 
capital  offence.    It  is  contended  that  case 


the  peace.     The  authority  does  not  em-  as  there  employed  is  synonymous  with 

brace  any  other  case^  act^  or  duty  of  a  jus-  prosecution  (which,  according  to  the  defi> 

lice."  Shultz's  Lessee  f'.  Moore,  Wright's  nition  of  Blackstone,  is  the  commence- 

<Ch.  Rep.  (Ohio)  280.  ment  of  a  criminal  suit  by  the  indictment). 

Criminal  Cases. — The  term   "criminal  and  that  it  does  not  include  the  proceed- 

•cases,"  as  used  in  the  first  section,  third  ing  prior  to  the  indictment.     We  cannot 

article  of  the  constitution,  has  reference  bring  ourselves  to  concur  in  this  construe- 


to  such  acts  or  omissions  as  are  in  viola- 
•tion  of  the  public  laws  of  th^  State,  and 
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tion.     The  same  word  *  cases'  is  used  as 
well  in  that  part  of  the  constitution  which 


Cue  Stated.                                           CASE.  FaoU  of  his  Cuei 

confers  jurisdiction  generally  upon  the  it  shall  be  in  nature  of  a  special  verdict. 
circuit  courts,  as  in  that  which  restricts  Fuller  v.  Trevor,  8  S.  &  R.  (Pa.)  529. 
it  when  exercised  by  the  associate  judges  The  rule,  however,  as  to  the  duty  of  stat^ 
only;  and  we  cannot  suppose  that  the  ing  the  facts  only,  and  not  the  evidence 
framers  of  the  constitution  designed  to  of  facts,  and  of  submitting  to  the  court 
use  it  in  the  same  paragraph,  and  in  re-  only  questions  of  law,  is  the  same  here 
iation  to  the  same  general  subject,  in  as  in  the  English  practice.'*  Diehl  v, 
different  senses.  The  circuit  courts,  Ihrie,  3  Wharton  (Pa.).  143,  148. 
whether  held  by  all  the  judges,  by  the  By  Gibson,  C.  J.:  "A  case  stated  is  a 
president  alone,  by  the  president  and  one  substitute  for  a  verdict,  resorted  to  for 
associate  judge,  or  by  the  two  associates,  convenience  and  to  save  the  expense  of 
have  unlimited  criminal  jurisdiction  '  in  a  trial,  its  purpose  being  not  to  make 
all  such  casesy  and  in  such  .manner,  as  evidence  for  a  jury,  but  to  supersede  the 
may  be  prescribed  by  law,'  except  that  action  of  a  jury  altogether,  by  impart- 
the  associate  judges  shall  not  hold  a  court  ing  to  facts  ascertained  by  consent 
in  '  capital  cases.*  If  this  word,  as  used  the  judicial  certainty  requisite  to  enable 
in  the  first  instance,  was  designed  to  em-  the  court  to  pass  upon  the  law,  and  give 
brace  (as  undoubtedly  it  was)  all  the  judgment  on  the  whole:  and  its  existence 
stages  of  criminal  proceedings  from  the  is  consequently  inconsistent  with  an  issue- 
impanelling  of  the  grand  jury  to  the  exe-  to  draw  the  facts  again  into  contest.'*  Mc- 
cution  of  the  final  sentence,  we  know  of  Inghanzr.  Bovard,  4  Watts(Pa.),  308,  312. 
no  rule  of  criticism  by  which  it  must  not  By  Rogers,  J. :  '*  A  case  stated  is  a  sub- 
embrace  the  same  proceeding,  when  stitute  for  a  special  verdict,  adopted  for 
designating  the  crimes  over  which  a  court  convenience  to  save  the  labor  and  expense 
held  by  the  associate  judges  shall  not  of  finding  the  same  facts  by  the  jury  in: 
have  jurisdiction.  In  our  opinion,  the  the  form  of  a  special  verdict."  White- 
circuit  court,  so  held,  has  no  more  power  sides  v.  Russell,  8  W.  &  S.  (Pa.)  44. 
to  impanel,  swear,  and  charge  a  grand  In  Eaoh  Case. — In  a  policy  of  insur- 
jury,  and  receive  an  indictment  for  a  ance  it  was  stipulated  that  the  under- 
capital  crinle,  than  it  has  to  try  the  cause  writers  shall  not  be  liable  "  for  any  partial 
and  pronounce  sentence."  Cook  v.  State,  loss  on  other  goods,  or  on  the  vessel  and. 
7  Blackf.{Ind.)  165.  See  Com.  v.  Hardy,  freight,  unless  it  amount  to  five  per  cent, 
2  Mass.  303.  ,  exclusive  in  each  case  of  all  charges  and 
Oaie  Staged. -^By  Sergeant,  J.:  "Ac-  expenses  incurred,  for  the  purpose  of 
cording  to  the  English  practice,  a  special  ascertaining  and  proving  the  loss;'*  and  it 
case  is  used  instead  of  a  special  verdict,  was  held  that  the  words  *'in  each  case"' 
It  is  a  species  of  special  verdict.  The  in  the  foregoing  clause  do  not  mean  **at 
jury  find  generally  for  either  party,  but  each  time  of  loss,**  but  that  they  refer  to- 
subject' to  the  opinion  of  the  court,  on  a  the  three  several  subjects  insured,  goods, 
special  case  (stated  by  the  counsel  on  freight,  and  vessel,  and  require  a  damage 
both  sides,  or  dictated  by  the  judge),  with  of  five  per  cent  to  justify  a  claim  in  each 
regard  to  a  matter  of  law.  Leave  is  case^  and  so  successive  losses  on  the 
sometimes  given  to  turn  it  into  a  special  cargo.  In  the  course  of  the  vbyage,  each 
verdict.  But  in  a  special  case,  as  in  a  less  than  five  per  cent,  but  in  the  aggre- 
special  verdict,  the  facts  proved  at  the  gate  amounting  to  more  than  five  per 
trial  ought  to  be  stated,  and  not  merely  cent  are  not  within  the  exception,  and 
the  evidence  of  facts.  In  arguing  a  are  to  be  borne  by  the  underwriters, 
special  case,  the  counsel  are  not  permitted  Donnell  v.  The  Columbian  Ins.  Co.,  2 
to  go  out  of  it,  and  the  court  must  judge  Sumner  (U.  S.),  366. 
upon  It  as  suted.  If  it  be  so  defective,  Faets  of  hii  Cue. — An  affidavit  of 
that  the  court  are  not  able  to  give  judg-  merits,  under  the  New  York  rules  of 
ment,  they  will  grant  a  new  trial,  in  order  court,  that  the  party  "  has  fully  and  fairly 
to  have  it  restated,  i  Tidd's  Prac.  930;  stated  the  facts  of  his  case*"  etc.,  is  in- 
I  Arch.  Prac.  192.  Under  the  Pennsyl-  sufficient;  it  should  be  that  he  "has  fully 
vania  practice,  a  special  case,  or  as  it  is  and  fairly  stated  the  case."  Fitzhugh  v. 
usually  termed  a  *  case  stated,*  has  been  Truax,  i  Hill  (N.  Y.).  644. 
more  extensively  used.  The  parties  The  affidavit  mav  be  that  the  partv  has 
where  a  real  contest  exists  may  enter  an  stated  *'this  case  or  *'his  case,*  but 
action  by  amicable  agreement,  and  in  not  that  he  has  stated ''his  defence;"  for, 
that  action  or  in  one  brought  by  process  said  Bronzon,  J.:  *' An  affidavit  that  the 
issued  may  agree  to  state  certain  facts  party  has  fully  and  fairly  stated  this  case 
for  the  opinion  of  the  court;  and  if  they  or  his  case  to  counsel  fairly  implies  that 
desire  to  have  Che  benefit  of  a  writ  of  he  has  stated  the  whole  case^  and  is  a 
error,  may  insert  in  their  agreement  that  sufficient  compliance,  in  that  particular, 
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Bit  in  any  Case. 


CASE, 


"  Caie  or  Caniiter  "  ComtriLBd. 


of  action,  including  assumpsit  and  trover.^  Used  in  the  phrase 
**  in  case  of  "  to  denote  the  contingency  of  an  event.*-*  Something 
that  holds  or  covers  anything  else.* 


with  the  6ist  Rule.  But  an  affidavit 
that  he  has  stated  his  defence  to  counsel 
only  implies  that  he  has  stated  one  side  of 
the  case,  and  is  therefore  insufficient." 
Brownell  v.  Marsh,  22  Wend.  (N.  Y.)  636. 

Nor  will  it  do  to  qualify  the  phrase- 
ology by  adding  *'so  far  as  the  facts 
have  come  to  his  knowledge,  or  in  any 
other  manner,  unless  a  sufficient  excuse 
therefor  be  expressly  shown."  Brown 
7'.  Toosey,  19  Wend.  (N.  Y.)  616. 

For  the  text  of  this  6ist  Rule,  adopted 
May  Term,  1840,  see  22  Wend.  (N.  Y.) 
644. 

An  affidavit  of  merits  (to  change  the 
place  of  trial)  which  states  that  the  party 
has  fully  and  fairly  stated  "  the  facts  of 
this  case"  to  his  counsel  was  held  suffi- 
cient, and  equivalent  to  the  statement  that 
he  has  fully  and  fairly  stated  '*  the  case" 
to  his  counsel,  as  required  by  Rule  39. 
Jordan  v.  Garrison,  6  How.  Prac.  (N. 
Y.)6. 

But  an  affidavit  of  merits  is  defective 


pending.  Art.  5,  sec.  ii.  Taking  these 
several  passages  in  connection,  it  would 
seem  that  when  it  is  said  the  judge 
*'  shall  not  sit  in  any  case,"  it  is  intended 
that  he  shall  not  do  what  the  person 
chosen  or  appointed  may  do— that  is. 
'*try  the  case."  So  that  whilst  a  judge 
who  has  been  counsel  for  either  party 
could  not  sit  in  the  trial  of  the  case,  or 
make  any  ruling  which  would  properly 
arise  on  the  trial,  he  would  not  be  incom- 
petent to  preside  in  taking  incidental 
orders,  as,  for  instance,  an  order  granting 
a  change  of  venue,  or  entering  an  order 
appointing  the  person  agreed  upon  or 
appointed  to  try  the  case.  The  disquali- 
fication of  the  judge  to  try  the  case  would 
not  prevent  him  from  receiving  the 
report  of  the  grand  jury  for  the  term, 
although  there  be  embraced  in  their 
report  the  return  of  an  indictment  in 
which  he  would  not  be  qualified  to  sit  on 
the  trial.  We  find  no  error  in  overrul- 
ing the  defendant's  motion  in  arrest  of 


which  states  that  the  defendant  has  stated     judgment.     Cock  v.  State,  8  Tex.  App. 
"his  case  in  this  cause"  to  his  counsel,     659.  666. 

1.  See  Trespass  on  the  Case. 

2.  In  Caae  of  the  Death.— In  wills,  this 
and  kindred  phrases,  when  applied  to  a 
first  legatee,  and  followed  by  a  second 
legacy  of  the  same  property,  have  been  in- 
terpreted by  the  courts  not  to  mean  death 


instead  of  **lhe  case,"  as  required  by 
Rule  39.  Such  a  statement  is  not  equiva- 
lent to  the  statement  that  "he  has  stated 
his  case"  generally.  Ellis  v,  Jones,  6 
How.  Prac.  (N.  Y.)  296. 
See  generally  on  this  subject,  Cary  v. 


Livermore,  2  How.  Prac.  (N.  Y.)  170;  at  any  time  in  the  future,  but  death  with 
Bleecker  v.  Storms.  2  How.  Prac.  (N.  Y.)  in  a  certain  period,  and  when  no  other 
161:  Richmond  v.  Cowles,  2  Hill  (N.  Y.),  period  is  indicated,  within  the  lifetime. of 
359;  Rickards  «'.  Swei2er,'3  How.  Prac.  the  testator.  Lowfield  v.  Stoneham,  2 
<N.  Y.)  413;  McMurray  v.  Giflford,  5  Strange.  1261;  Hinckley  7>.  Simmons,  4 
How.  Prac.  (N.  Y.)  14;  Britain  v.  Pea-  Ves.  160;  Turner  v.  Moore,  6  Ves.  567; 
body,  4  Hill  (N.  Y.),  61,  and  reporter's  Cambridge  v,  Rous,  8  Ves.  12;  Galland 
note  at  page  64.  v.  Leonard,  i  Swanst.  Ch.  161;  King  z: 
Sit  in  any  Oase. — The  Texas  constitu-  Taylor.  5  Ves.  806;  Home  v.  Pillans,  2 
tion  provides  that  no  judge  "shall  sit  in  Myl.  &  K^  20;  Schenk  v.  Agnew,  4  Kay 
any  case"  wherein  he  has  been  of  counsel.  &  Johns.  406;  Briggs  v.  Shaw,  9  Allen 
This  disqualification  disables  a  district  (Mass.),  516.  But  see  Douglas  v.  Chal- 
judge  from  sitting  at  the  trial  of  a  case  mer,  2  Ves.  Jr.  501;  also  In  re  Potter*s 
in  which  he  has  been  counsel,  but  not  Trust,  L.  R.  8  £q.  Cas.  52. 
from  receiving  an  indictment  from  a  8.  By  the  Metalliferous  Mines  Act,  1872 
grand  jury,  nor,  it  seems,  from  making  (35  and  36  Vict.  c.  77,  s.  23,  subs.  2.); 
orders  preliminary  to  the  trial  of  such  a  "Gunpowder  or  other  explosive  or  in- 
case. "What  is  meant,"  said  Winkler,  flammable  substance  shall  not  be  taken 
J.,  "by  the  phrase  'sit  in  any  case'  is,  into  the  mine,  except  in  a  ra^^  or  canister 
we  are  of  the  opinion,  explained  by  the  containing  not  more  than  four  pounds;" 
provisions  of  the  constitution  as  to  what  and  it  was  held  that  the  word  "case"  as 
may  be  done  when  the  judge  is  so  dis-  used  in  the  section  must  be  taken  to 
qualified.  For  instance,  the  parties  may,  mean  something  solid  and  substantial  in 
by  consent,  appoint  a  proper  person  to  the  nature  of  a  canister,  and  that  a  bag 
try  the  case;  or  upon  their  failing  to  do  of  linen  or  calico  was  not  such  a  "  case.'* 
so,  a  competent  person  may  be  appointed  By  Lord  Coleridge,  C.  J. :  "  I  should  say 
xo  try  the  same  in  the  county  where  it  is  that  here  the  words  *  case  or  canister ' 
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"  Case  or  Caaistor  "  Conttnied.      CA  S£ — CA  SH.  Definition. 
CASH. — Ready  money.* 

explainoneanother.  that  the  word 'case,'  differently  to  my  intention.  Language 
which  is  used  in  this  place  and  in  con-  does  not  admit  of  mathematical  accuracy, 
nection  with  'canister,'  must  mean  a  and  it  is  impossible  to  use  words  which, 
'case'  in  the  nature  of  a  'canister/  not  with  all  their  various  senses,  may  not  be 
strictly  speaking  a  canister,  but  a  solid  used  in  a  different  sense  to  that  in  which 
and  substantial  thing  of  wood  or  metal,  the  author  used  them.  Nobody  reading 
or  someother  such  solid  substance,  which  this  act  by  ordinary  common-sense  would 
can  be  covered  over  so  as  to  prevent  say  that  in  an  act  providing  against  acci- 
igptiition  from  a  spark.  That  seems  a  dents  from  explosion  of  gunpowder  the 
proper  view  of  this  section,  because  in  so  provision  that  '  It  shall  not  be  taken 
construing  the  act  we  give  effect  to  the  into  the  mine  except  in  a  case  or  can. 
act  according  to  its  purposes.  ...  I  do  ister,'  means  that  it  may  be  taken  in  a 
not  think  the  respondents  gained  much  thin  calico  bag  or  even  in  a  net,  because 
by  referring  to  the  subsequent  act  (the  a  net  would  include  some  kinds  of  gun- 
Explosives  Act,  1875,  38  Vict.  c.  17,  powder.  Every  one  would  understand 
s.  22,  which  enacts  that  the  gunpowder  the  word  'case'  there  to  mean  some- 
shall  be  in  a  substantial  '  case,  bag,  can-  thing  solid,  something  permanent*  which 
ister,  or  other  receptacle*),  for  that  is  would  save  the  gunpowder  from  being 
directed  to  a  totally  different  subject,  exploded.  .  .  .  Bag  is  not,  however,  the 
viz.,  the  conveyance  of  gunpowder  in  the  ordinary  meaning  of  the  word  'case,' 
open  air,  and  not  below  ground,  where  and  I  have  not  the  least  doubt  that  it  is 
there  is  no  escape.  ...  It  was  admitted  not  the  meaning  intended  by  this  act. 
that  a  net,  if  sufficiently  fine,  would  be  a  I  am  of  opinion  that  case  in  sec.  23 
*  case '  within  the  meaning  of  the  act;  means — ^as  '  canister '  means — something 
and  we  are  familiar  with  the  fact  that  solid  and  capable  of  reasonably  protect- 
some  most  powerful  gunpowder  is  made  ing  gunpowder  taken  into  a  mine,  one  of 
in  such  large  grains  that  it  could  be  car-  the  very  sources  of  danger  against  which 
ried  in  a  net  which  need  not  be  particu-  the  act  is  directed.  Gunpowder  is  not  to 
larly  fine  to  hold  it.  But  a  net  would  be  be  conveyed  into  a  mine  except  in  some- 
no  protection  whatever  in  a  mine.  I  am  thing  that  will  protect  it.  A  'case'  or 
clearly  of  opinion  that  this  bag  is  not  a  'canister'  would  protect  it  from  a  spark 
'case'  within  the  meaning  of  the  act,  or  hot  cinder  which  would  be  almost  cer- 
and  the  justices  must  proceed  to  convict."  tain  to  explode  it  if  only  in  a  thin  bag, 
And  by  Grove,  J.:  "I  am  entirely  of  the  and  still  more  so  in  a  net."  Foster  v. 
same  opinion.  .  .  .  When  I  first  read  Diphwys  Casson  Slate  Co.,  L.  R.  18  Q, 
sec.  23  it  never  occurred  to  me  that  B.  Div.  428;  s.  c,  56  L.  J.  Rep.  Magis- 
'case'  meant  'bag,'  nor  indeed  should  trates' Cases,  23. 

I  have  expected,  until  a  definition  was  1.  "A  sale  for  cask  is  a  sale  for  the 

found  including  bag — which  may  be  some-  money  in  hand:  at  least  such  is  the  gen* 

times  the  same  as  a  'case' — that  'case'  eral  meaning  of  the  term."  By  Elmer,  J., 

could  include  'bag.'     For  * cslsc,'  prima  Steward  v.  Scudder,  24  N.  J.  Law,  96, 

facie,  to  my  mind  means  something  solid  loi. 

— not  confined  perhaps  to  box,  canister,  "  In  all  sales  for  cash^  the  money  must 

•or  tin  case,  but  something  of  a  solid  char-  be  paid  when  the  property  is  delivered, 

acter.     The  counsel  for  the  respondents.  It  is  wholly  inconsistent  to  claim  that  a 

in  answer  to  a  question   put  to  him  as  sale  for  cash  means  a  sale  on  a  credit  for 

to  'net,' defined  'case 'to  mean  anything  a  week  or  ten  days.     If  the  commission 

which  would  include  another  thing.     So  merchants  in   New  York  have  adopted 

.perhaps  a  handkerchief  or  net  might  be  such  a  custom  as  was  contended  for  and 

a  'case.*  .      .  Can   any  one,   except  a  testified  to,  it  must  be  for  their  own  ac- 

person  seeking  a  way  out  of  the  act,  in-  commodation,  and  cannot  be  recognized 

terpret  the   word  'case*  used  in  s.   23  as  obligatory  on   those  who  intrust  to 

otherwise  than   as   meaning  something  them  property  to  be  sold  for  cask.*'  By 

solid?    But  it  is  said  the  word   'case,'  Williams,  C.  J.,  Bliss  v,  Arnold,  8  Vt. 

according  to  the  dictionary,  may  include  252. 

a  bag.     There  are  few  words  that  cannot  But  in  a  Missouri  case  the  court  said, 

be  used  in  more  senses  than  one,  and  Gantt,  P.  J.:  "A  saX^iox  cash,  or  a  sale 

are  not  capable  of  some  exceptional  in-  which  ,is  called  a  cash  transaction,  the 

terpretation  different  from  the  ordinary  term  being  interpreted   in  the  sense  in 

meaning  if  taken  from  their  context.     I  which  the  merchants  of  St.  Louis  use  it, 

have  as  an  author  tried  in  vain  to  find  is  something  different    from   a  sale  of 

words    not    capable    of    being   applied  goods  to  be  paid  for  on  delivery.     Of 
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course  a  sale  of  goods  to  be  paid  for  on  fair.  It  was,  in  fact,  a  sale  wi'thout  bcin^ 
delivery  may  in  one  sense  be  termed  a  advertised,  for  one  of  the  most  important 
sale  for  ccLsh;  but  the  interpretation  put  conditions  of  the  sale  was  not  disclosed 
on  the  phrase  ^9icash  transaction,'  or  '  a  in  the  advertisement.  In  this  respect  the 
cash  sale,'  by  the  course  of  dealing^  in  St.  sale  was  void  for  want  of  authority  on 
Louis,  demonstrates  that  often  what  is  the  part  of  the  sheriff  to  sell."  Farr  v. 
thus  characterized  repudiates  the  idea  of  Sims,  Rich.  £q.  Cas.  (S.  Car.)  123, 131. 
payment  at  the  time  when  the  goods  But  where  property  is  advertised  by 
come  to  the  possession  of  the  purchaser,  the  commissioner  to  be  sold  for  cash,  it 
It  is  distinctly  shown  that  it  is  quite  con-  was  held  no  variance  for  him  to  announce 
sistent  with  the  definition  practically  at  the  sale  that  payment  would  be  re- 
given  to  this  phrase  by  the  well-under-  ceived  in  United  States  treasury  notes, 
stood  custom  of  the  merchants  of  St.  the  court,  Carroll,  Ch.,  saying:  "The 
Louis,  that  an  interval  of  thirty  days  may  mortgaged  property  was  advertised  to 
elapse  between  delivery  and  payment,  be  sold  for  cash,,  and  immediately  before 
and  yet  that  the  transaction  may  be  called  the  sale  it  was  announced  that  payment 
and  recognized  by  every  one  as  a  VojA  would  be  received  in  United  States 
transaction.'  It  follows  that  a  'sale  for  treasury  notes.  It  is  objected  that  cash 
cash*  a  ^  cash  sale,'  or  a  *  cash  transac-  means  coin,  and  that  the  premises  were 
tion '  is  something,  as  known  to  the  mer-  therefore  sold  upon  other  terms  than 
chants  of  St.  Louis,  not  to  be  confounded  those  specified  in  the  advertisement  of 
for  a  moment  with  a  sale  by  the  terms  of  sale.  It  would  be  difficult  to  show  that 
which  the  goods  sold  are  to  be  paid  for  the  term  cash  in  the  notice  of  sale  was 
on  delivery.  The  two  expressions  are  intended  to  mean  or  actually  imported* 
not  convertible;  and  every  instruction  anything  else  than  ready  money,  in  con- 
which  in  terms  treats  them  as  convertible,  tradistinction  to  credit.  That  it  does  not 
or  which  assumes  their  convertibility,  is  mean  coin  when  employed  in  an  adver- 
liable  to  mislead  a  jury — indeed,  can  vertisement  of  sale  is  shown  by  the  very 
hardly  fail  to  have  that  effect.  Now,  cade  cited  to  sustain  the  objection  (Farr  v. 
there  was  no  evidence  before  the  jury  that  Sims,  Rich.  Eq.  Cas.  131).*'  Meng  v» 
the  goods  in  this  case  were  to  be  paid  for  Honter,  13  Rich.  Eq.  (S.  Car.)  210. 
on  delivery.  There  was  evidence  that  When  the  terms  of  a  sale  by  auction 
the  sale  was  for  cashy  or  that  the  transac-  require  a  "  cash  payment,"  the  auctioneer 
tion  was  what  is  called  a  *  cash  transac-  has  no  authority  to  receive  as  payment  a 
tion.'  And  what  this  phrase  meant  we  check  upon  a  bank  in  which  the  drawer 
have  already  seen."  St.  Louis  Type  has  at  the  time  no  funds;  and  the  vendor 
Fdry.  v.  Union  Printing  Co.,  3  Mo.  App.-  is  not  bound  by  the  act  of  the  auctioneer, 
143,  149.  though  he  omits  to  notify  the  vendee 
Where  a  plaintiff  in  execution,  desiring  that  he  repudiates  it.  Broughton  v.  Sil- 
to  purchase  the  defendant's  land  at  a  low  loway,  114  Mass.  71.  See  Sykes  v.  Giles^ 
price,  ordered  the  sheriff  to  sell  for  specie,  5  M.  &  W.  645;  Williams  v.  Evans,  L. 
the  order  was  indorsed  on  the  execution,  R.  i  Q.  B.  352. 

but  no  such  condition' was  stated  in  the  Where  the  statement  of  a  mechanic's 
advertisement.  On  the  day  of  sale  a  lien  contained  the  following  clause: 
junior  creditor  offered  $3000  for  the  land  "  That  the  terms,  time  given,  and  condi- 
in  bank  bills.  His  offer  was  refused,  and  tions  of  said  contract  are  and  were  cctsh*\ 
the  land  was  sold  to  a  third  person  for  it  was  held  not  to  be  a  compliance  with 
$1000.  It  was  held  that  the  sale  was  the  Code  Civ.  Proc.  §  11 87,  requiring  a 
void  as  against  the  junior  creditor,  and  at  statement  of  the  terms,  time  given,  and 
his  instance  ix  was  set  aside,  the  court,  conditions  of  the  contract,  the  court, 
O^Neal,  J.,  saying:  "To  enable  persons  Sharpstein,  J.,  saying:  "On  behalf  of 
to  buy  they  ought  to  be  apprised  of  the  appellant  it  is  insisted  that  the  re- 
terms  on  which  the  property  is  to  be  sold,  quirement  as  to  *  terms,  time  given,  and 
The  usual  terms  of  a  sheriff's  sale  are  conditions  of  his  contract '  is  not  fulfilled 
cash.  The  term  cash  has  two  meanings —  by  the  statement  that  they  *  were  and  are 
one  a  payment  in  current  bills,  the  other  cash.*  .  .  .  The  only  question  which  we- 
in  specie.  The  first  is  the  popular,  the  can  determine  is,  whether  there  has  been 
latter  the  legal  meaning.  The  former  a  substantial  compliance  with  them, 
has,  in  common  parlance,  entirely  sup-  Whether  the  word  cash  sufiSciently  shows 
planted  the  latter.  An  advertisement  what  the  terms  and  conditions  of  the 
that  the  sale  was  to  be  for  cash  would  be  contract  were,  and  what  time  Tras  given, 
understood  by  every  one  to  be  for  current  is  the  question  which  we  have  to  decide. 
bills.  A  sale  made  for  specie,  under  In  respondent's  brief  it  is  said  that,  '  la 
such  a  notice,  was  anything  else  than  modem  times  there  is  no  word  io  the 
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English  language  so  pregnant  with  mean-  of  the  Code,  art.  2439,  declaring  a  sale  to 
log  ts  the  little  word  cash^  used  in  the  be  the  guying  of  a  thing  *  for  a  price  in  cur- 
proper  relation;'  and  it  is  further  said  in  rent  money,*  the  use  of  this  word  saie,  in 
the  same  connection,  that  *  it  contains  a  conjunction  with  the  word  cash,  so  modi- 
world  of  significance.'  On  turning,  how-  fies  the  latter  as  to  exclude  the  idea  of 
ever,  to  the  standard  dictionaries  of  the  its  use  as  expressive  of  money  as  a 
English  language  we  find  that  its  primary  consideration,  in  contradistinction  to 
meaning  is  'a  box,'  and  that  its  common  goods,  property,  etc.,  as  in  barter.  This 
meaning  is  'money,'  and  that  it  some-  results,  for  if  anything  but  money  be 
limes  means  'ready  money.'  Accepting  taken  the  contract  is  not  under  our  law 
these  definitions  as  probably  correct,  it  a  j^/r,  but  an  *  exchange.'  lease,  etc.,  ac- 
does  not  seem  to  us  that  the  word  ctuh,  cording  to  its  circumstances.  The  only 
when  osed  in  the  connection  in  which  it  sense,  therefore,  permissible  in  this  con- 
is  in  this  case,  signifies  anything.  As-  nection  for  the  term  cash  sale  is  the  pri- 
saming  that  the  contract  in  this  case  was  mary  one  of  a  sale  for  ready  money  as 
of  the  most  simple  character,  consisting  distinguished  from  one  upon  credit. 
of  an  agreement  that  one  of  the  parties  Having  concluded  that  where  a  person, 
should  furnish  certain  materials  to  be  by  expression  or  implication,  stipulates 
osed  in  the  construction  of  the  buildings  for  cask^  what  he  reserves  is  the  right  to 
which  were  being  erected  upon  the  de-  collect  his  money  at  will,  I  do  not  feel 
(eodant's  premises,  and  that  the  other  justified  in  going  to  the  extent  of  inti- 
should  pay  a  stipulated  price   for    said     mating  that  where  parties  have  actually 

settled  upon  a  definite  period,  however 
short,  during  which  payment  may  be 
withheld,  the  sale  is  nevertheless  for 
cash.  Such  a  state  of  facts  comes  too 
clearly  within  Webster's  definition  of 
credit.  No.  II :  'time  given  for  payment 
for  lands  or  goods  sold  on  trust,  as  a 
long  or  short  credit.'"  By  McGloin,  J., 
Delaume  v.  Agar,  McGloin  Rep.  (La.) 
tory?   It  is  conceded  that,  if  time  had    97,  104. 

heen  given,  cash  would  not  be  the  appro-  ^      But  in  a  Maryland  case  the  court  held 
priateword  to  express  the  'terms,  time     that  where  a  sale  of  goods  is  made   for 

cash^  an  offer  by  the  vendee  to  pay  in  the 
vendor's  own  overdue  notes  was  a  com- 
pliance with  the  condition.  Mason,  J., 
saying:  "A  cash  payment,  in  ordinary 
parlance,  is  understood  in  contradistinc- 
tion to  a  credit  payment;  and  there  is  no 


materials  upon  the  delivery  of  them  upon 
said  premises  or  elsewhere,  would  the 
word  cask  indicate  to  a  reasonable  cer- 
tainty that  these  were  'the  terms,  time 
l^iven,  and  conditions  '  of  the  contract  ? 
H  a  witness  were  asked  to  state  before  a 
coart  and  jury  *  the  terms,  time  given, 
and  conditions '  of  such  a  contract,  would 
the  answer  cash  be  considered  satisfac- 


j^ren,  and  conditions '  of  the  contract. 
In  that  case  the  word  '  credit '  would 
throw  just  as  mnch  light  upon  the  terms, 
etc..  0/  (be  contract  as  the  word  cash 
does  io  this  case.  To  hold  that  the  state- 
ment in   this    case,  in   respect  of  '  the 


terms,  time  given,  and  conditions  of  his    more  reason  for  supposing  that  the  first 


contract'  is  a  compliance  with  the  law, 
voDid  be  in  effect  to  hold  that  a  com- 
pliance with  it  in  this  respect  is  unneces- 
sary. This  we  are  not  prepared  to  do," 
Hooper  v.  Flood,  54  Cal.  218. 


^  —     — y  — —      .  _  _  , 

trader,  or  other  person  has  to  do  business 
^ith.  Bouv.  Law  Diet.  240.  To  re- 
ceive a  cheque,  therefore,  "as  ccuh"  is 
to  receive  it  as  money — ready  money ^  and 


is  to  be  made  in  money  than  that  a  de- 
ferred  or  credit  payment  is  when  due. 
Each  payment  must  be  made  in  the  same 
way.     The  only  difference,  as  before  re- 
marked, is  that  one  must  be  made  at  the 
''Cash  is   money  at  command;  ready     time  of  sale  or  delivery,  the  other  when 
money.    Worcester.      Cash  (commerce)    the  credit  has  es^pired.     What  discharges 
is  money  on  hand,  which  a  merchant,     the  one  will  also  discharge  the  other. '^ 

Foley  V.  Mason,  6  Md.  37,  51. 

Cash,  in  the  sense  used  in  the  statute 
(authorizing  the  sale  of  decedent's  lands: 
Rev.  Code,  §§  2228,  2079,  2080,  2090), 
imporu  a  payment  of  the  debt  for  which  and  in  the  order  of  the  court  authorizing 
it  was  given."  By  Barks,  J.,  Blair  v,  this  sale,  means  money;  that  is,  such 
Wilson,  28  Gratt.  (Va.)  165,  175.  a    currency    as    was    good   as    a  legal 

"lo  striving  to  reach  the  true  meaning    tender  in  payment  of  debts  under   the 
of  the  word  cash^  C.  C.  14  directs  us  to     constitution     and    laws    of   the   United 
^e  its*  most  usual  signification.'    This    States,  or  such  a  currency  as  was  con- 
word  maybe  employed  at  all  times  as  the    vertible  into    such   a  legal- tender    cur- 
syi^onym  of  money  in  general;  but  Web-    rency  without  loss  to  the  estate  to  which 
^  Glares  that,  primarily^   it  means     it  was  paid.     It  does  not  mean  the  "war 
J^y  money,  money  in    chest   or  on    currency"  of  the  so-called  Confederate 
hand,  etc,'  and  in  view  of  the  definition    States.     Index  to  Rev.  Code,  p.  891,  % 
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2134.      This  was  not  cash^  and  a  pay-  fadera  vent.     Let  the  law  be  as  it  may 

ment  in  it  was  not  a  compliance  with  the  with  respect  to  bank  bills,  which  by  usage 

terms  of  this  sale.     Const.  U.  S.,  art.  i,  arc  treated  as  cash^  and  are  the  common 

§  10."     Kitchell  V.  Jackson,  44  Ala.  302.  currency  of    our    country,  there   is    no 

Gold  dust  is  not  cash  within  the  mean-  analogy  between  them  and  treasury  notes, 

ing  of  a  contract  calling  for  the  payment  The  latter  are  neither  cash  nor  currency; 

of  cash;  for,  said  the  court,  Bennett,  J.:  and  there  is  no  usage  to  sanction  or  even 


"  By  the  contract  the  lumber  was  to  be 
paid  for  in  cash,  and  gold  dust  is  not  cash. 
The  defendants,  however,  could  receive 
it  at  such  price  as  they  chose  in  lieu  of 


give  plausibility  to  their  being  considered 
as  such."     Foquet  v.  Hoadley,  y  Conn. 

534. 
Fall  Cash  Value.— In  the  Code  of  Cali- 


ra^^,  the  same  as  they  might  accept  any  fornia,   sec.    3627,  providing    that  **ali 

other  article  of  merchandise  instead  of  property  must  be  assessed  at  its  full  cash 

cash.     They  did  receive  it  at  $15.50  per  value,"  the  term  "full  cash  value"  means 

ounce — the  plaintiff  paid  it  at  that  valua-  the  amount  at  which  the  property  would 


tion;  and  though  he  paid  it,  as  he  says, 
under  protest,  his  protest  was  a  nullity. 
If  gold  dust  was  in  truth,  at  $16  the 
ounce,  equivalent  to  cash,  why  did  he  not 
exchange  it  at  that  rate  for  cash,  and 
make  his  payment  in  that  about  which 
there  could  be  no  question  ?  Gold  dust 
is  constantly  fluctuating  in  its  market 
value;  it  is  an  article  of  traffic  like  mer- 
chandise, and  a  payment  in  it  is  a  pay- 


be  appraised  if  taken  in  payment  of  a  just 
debt  due  from  a  solvent  debtor.  Hunting- 
ton V.  C.  P.  R.  Co.,  2  Sawy.  (U.  S.)  503, 
510. 

Estimated  Cash  Value.— Where  a  fire- 
insurance  policy  contained  this  clause: 
"  It  is  agreed  that  the  aggregate  amount 
insured  in  this  and  other  companies  on 
the  above-mentioned  property  shall  not 
exceed  two  thirds  of  the  *  estimated  cash 


ment  for  just  so  much  as  the  parties  value,* "  it  was  held  that  the  "  estimated 
agree,  and  no  more".  Gunter  v,  San-  value"  was  that  at  the  time  of  insurance, 
chez.  I  Cal.  45.  49.  as  placed  upon  the  policy,  for  otherwise 
Bank  notes,  l»,lng  ready  money,  pass  the  contract  would  be  reformed  by  sub- 
as  cash  by  a  devise  of  "  all  that  should  be  stituting  "  actual "  for  estimated.  Elliott 
in   testator's  house  at  his  death;"  other-  v,  Lycoming  County  Mut.  Ins.   Co.,  66 


wise  of  bonds  and  other  securities,  they 
not  being  cash,  but  only  evidence  of  so 
much  money  due.  Popham  v.  Lady 
Aylesbury,  i  Ambler,  68.  See  Southcot 
V.  Watson,  3  Atk.  226,  232;  Miller  v. 
Race,  I  Burr.  452;  U.  S.  Bank  v.  Bank 
of  Georgia,  10  Wheat.  (U.  S.)  333,  347; 
Mann  v.  Exrs.  of  Mann,  i  Johns.  Chanc. 
(N.  Y.)  231, 238.  Contra,  Bank  notes 
are  not  cash,  nor  can  they  be  brought 
into  court  and  tendered  as  such.  Coxe 
V,  State  Bank  at  Trenton,  3  Halst.  (N.  J.) 
172. 

Treasury  notes  are  not  money  or  cash. 
In  this  case  the  court,  Hosmer,  C.  J., 
said:  "  I  am  aware  of  the  decision  made 
in  a  sister  State  (Keith  v.  Jones,  9  Johns. 
N.  Y.  120),  in  which  it  is  said  that  bank- 


Pa.  St.  22;  s.  c,  5  Am.  Rep   323. 

Aetnal  Cash  Payment  and  Value. — Se^ 
Actual,  note. 

Terms  Cash.— The  words  "  terms  cash'* 
upon  an  unreceipted  bill  of  goods  sent  by 
a  wholesale  to  a  retail  dealer  cannot  be 
held,  as  a  matter  of  law,  to  imply  that 
the  goods  were  paid  for  before  they  were 
shipped.  Wellauer  v.  Fellows,  48  Wis. 
105. 

The  words  "terms  cash"  on  the  bill 
do  not  necessarily  and  conclusively  im- 
port that  the  goods  are  not  delivered  un- 
til  the  money  is  paid.  They  may  mean 
that  the  money  is  to  be  paid  in  a  month, 
or  in  a  longer  or  shorter  time.  They 
necessarily  import  nothing  more  than 
that  the  articles  purchased  are  to  be  paid 


paper,  in  conformity  with  common  usage  for  in  money,  and  are  not  to  be  exchanged 

and  understanding,  is  regarded  as  cash,  for  other  articles.     It  is  not  inconsistent 

and  that  the  same  observation  has  been  with  any  inference  we  can   make    from 

made  in   other  cases.    Miller  z/.  Race,  i  them  to  admit  evidence  to  prove  that  they 

Burr.    452;  Grant  ^'.  Vaughan,    3   Burr,  were  sold  on  credit,  but /nma /<irt>  they 

1516).      Notwithstanding  the    truth    of  import  that  there  was  no    credit:    and 

the    remark,    evinced  by    constant    ex-  still  it  may  be  shown  what  meaning  the 


perience,.that  bank  bills  are  voluntarily 
received  as  cash,  I  cannot  admit  that  he 
who  assumes  to  pay  gold  and  silver  coin 
can  compel  his  creditor  to  receive  in  satis- 
faction bank  bills  of  any  or  either  of  the 
numerous  banks  in  our  country.  The 
creditor  may  always  say,  and  this  should 
be  an  impenetrable  shield,   Non  hac  in 
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parties  attached  to  them.     By  Gilchrist, 
C.  J.,  George  ».  Joy,  19 N.  H.  544. 

Cash  Votes. — A  promissory  note  made 
payable  in  foreign  bills  is  not  a  *'  cash 
note,"  and  therefore  is  not  negotiable. 
Jones  V.  Fales,  4  Mass.  245.  Contra  in 
New  York,  where  the  note  was  made  pay- 
able in  York  State  bills  or  specie,  which 
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CASH— CAST. 


Out  Away 


CAST.— To  throw.*     Used  metaphorically  in  the  sense  of  to 
turn  the  balance  ;  cause  to  preponderate.^ 

the  court  held  was  the  same  thing  as  be-    yielded  up  their  claims  against  the  maker 


iogmade  payable  in  lawful  current  money 
oi  the  State.  Keith  v.  Jones,  o  Johns. 
(N.  Y.)  120. 

So  a  promissory  note  payable  "  in  bank 
ootes  carrent  in  the  city  of  New  York  " 
is  a  negotiable  note  ivithin  the  statute. 
Jodah  V.  Harris,  19  Johns.  (N.  Y.)  144. 
See  Morris  v,  Edwards,  i  Ohio,  z8q. 


of  the  deed  of  trust.  Held^  that  the  notes 
so  given  were  equivalent  to  ''  cash " 
placed  in  the  hands  of  the  trustee.  Mead 
V.  McLaughlin,  42  Miss.  J98. 

1.  Cast  Away. — In  charging  the  jury  in 
an  indictment  for  **  casting  away" and  de- 
stroying a  vessel,  of  which  the  defendant 
was  owner,  on  the  high  seas,  with  intent 
GnditinCaah. — An  instrument  in  the  to  prejudice  the  underwriters,  Washing- 
following  form:  "Port  of  London  Sea,  ton,  J.,  said:  *'  Before  the  prisoner  can 
Fire,  and  Life  Assurance  Co.  To  the  be  found  guilty,  you  must  be  satisfied  of 
Cashier— Fifty-three  days  after  date,  the  following  facts:  ist.  That  Johns  was 
<m^V  Messrs.  P.  &  Co.  or  order  with  the  the  owner  of  The  Enterprise:  this  is 
som  of  ;f5oo,  claimed  pgr  Cleopatra,  in  acknowledged.  3d.  That  she  was  insured: 
mk,^  on  account  of  this  corporation.     A.     this  is  proved.     3d.  That  she  was  *  cast 

away '  or  otherwise  destroyed.  This  is  a 
mixed  question  of  law  and  fact.  The 
question  of  law  is  new;  and  in  giving  a 
legal  definition  of  those  words  we  have 
very  few  sources  of  information  to  re- 
sort to.  But  after  the  fullest  considera- 
tion which  we  have  been  able  to  give 
the  question,   we  are  of    opinion    that 


C.  Managing  Director," — was  held  to  be 
a  bill  of  exchange,  and  properly  declared 
onassuch,  Creswell,  J.,  saying:  **  Crfdii 
in  cask  clearly  means  *pay  over  the 
money;'"  and  Williams,  J.:  "I  am  of 
the  same  opinion.  *  Credit  in  cash '  is 
equ'valent  to  *pay.'"  Ellison  v,  Col- 
lingridge,  9  C.  B.  570 


Oopptr  Cash. — Chinese  coin,  known  in    to  'destroy  a  vessel'  is  to  unfit  her  for 


China  as  **  copper  cash,"  composed  of 
copper  and  lead  and  copper  and  nickel, 
and  used  in  China  as  money  by  count,  is 
not  entitled  to  be  imported  into  this 
country  free  of  duty,  under  Schedule  I  of 
the  Tariflf  Act  of  July  30,  1846  (9  U.  S. 
StaL  at  Large,  49),  as  * 'coins,  gold,  silver, 
and  copper,**  unless  it  is  imported  to  be 
used  as  a  part  of  the  currency  of  this 
coontry,  or  is  at  the  time  of  its  importa- 
tion a  part  of  such  currency.  Otherwise 
it  is  chargeable  with  a  duty  of  five  per    matter  of  fact  for  your  decision.*'     U.  S. 


service  beyond  the  hopes  of  recovery 
by  ordinary  means.  This,  as  to  the  ex- 
tent of  the  injury,  is  synonymous  with 
*casr  away;'  it  is  the  general  term. 
'  Casting  away '  is.  like  burning,  a  species 
of  destruction.  Both  of  them  mean  such 
an  act  as  causes  the  vessel  to  perish,  to 
be  lost,  to  be  irrecoverable  by  ordinary 
means.  Whether  upon  the  evidence,  and 
agreeable  to  this  definition.  The  Enter- 
prise was  'cast  away'  or  destroyed  is  a 


cent  under  Schedule  H  of  said  act,  as 
"  copper,  when  old  and  fit  only  to  be  re- 
manofacmred."  Crocker  v,  Redfield,  4 
BUich.  (U.  S.)  378.     . 

la  CiiL — Proposals  for  a  contract  re- 
<iairiog  as  security  the  certificate  of   a 


V.  Johns,  I  Wash.  C.  C.  (U.  S )  363,  371; 
s.  c,  4  Dall.  (Pa.) 412;  U.  S.  v.  Vanranst, 
3  Wash.  C.  C.  (U.  S.)  146. 

2.  Catting  Vote. — Where  a  statute  re- 
lating to  religious  corporations  provided 
that  no  board  of  trustees  should  be  com- 


hank  that  it  holds  a  deposit  of  $4000  "  in  petent  to  transact  any  business  "  unless 
cash,"  are  satisfied  by  a  certificate  of  the  the  rector,  if  there  be  one,  and  at  least 
deposit  of  t^ooo  without  further  specifi-  one  of  the  church-wardens,  and  a  major- 
cation.     People     V.    The    Contracting  ity  of  the  vestrymen  be  present ;  and  such 
^ovd.  27  N.  Y.  378.  rector,  if  there  be  one,  and  if  not,  then 
Vff  Ciah. — The  terms  of  a  deed  of  trust  the  church-warden    present,  or  if    both 
required  that  the  real  estate  therein  men-  the  church-wardens  be  present,  then  the 
tioned should  be  sold  "for  cash."    Sub-  church-warden   who  shall  be   called   to 
^eot  to  the  execution  of  the  deed  and  the  chair  .  .  .  shall  preside  at  every  such 
pnor  to  the  sale,  the  property  became  meeting  or  board,  and  have  the  *  casting 
^mbered    with    various    liens.       At  vote,'  the  court  Ag/d  that  this  did  not 
we  sale  the  purchaser  paid  for  the  prop-  mean  that  the  chairman  should  have  the 
^  only  a  portion  of  the  sum  named  as  *  casting  vote '  only  in  case  of  a  tie  arising 
^  pnrcbase-money,  but  gave  his  notes  upon  the  votes  of  the  other  members,  but 
^theholdersof  the  liens  for  the  balances  that  the  term  'casting  vote,'  as  used  in 
^  them  over  and  above  the  amounts  that  section,  is  to  be  construed  as  author- 
ial"!^ by  them  at  the  sale,  and  in  con-  izing  the  chairman,   after    having  first 
''^'^on  of  these  notes  the  lien-holders  voted  with  the  rest,  upon  a  tie  occurring, 
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OMtiag  Y«U.  CAST— CASUAL.  IMDitlmu 

CASVAL. — Happening  without  design  and  without  being  fore- 
seen  or  expected;. coming  by  chance;  accidental.^ 

to  give  a  second  vote;  the  court,  Gilbert,  in  favor  of  calling  the  relator,  he  was  not, 
T.,  saying:  **The  question,  then,  is,  therefore,  called  or  elected,  unless  the 
What  ib  the  legal  signi6cation  and  eflfect  statute  giving  the  chairman  a  *  casting 
of  the  phrase,  'and  have  the  casting  vote 'is  to  be  construed  as  meaning  a 
vote  '  ?  Does  the  calling  a  church-warden  vote  only  in  case  of  a  tie  arising  upon  the 
to  the  chair  annul  for  the  time  being  his  votes  of  the  other  members.  The  plain 
right  as  a  constituent  member  of  the  reading  of  the  statute  does  not  admit  of 
corporate  body  or  absolve  him  from  the  such  construction.  It  first  vests  the 
execution  of  any  trust  or  duty  devolved  power  of  election  in  a  body  of  which  the 
upon  him  as  such  member?  No  authority  chairman  is  a  constituent  member.  This 
for  such  a  proposition  was  cited,  except  is  a  grant  to  every  such  member  of  a 
the  learned  treatise  of  Mr.  Curtis  on  right  to  vote.  It  then  contains  another 
Parliamentary  Practice.  This  author  grant  of  power  to  the  presiding  officer, 
does,  indeed,  in  his  commentary  on  the  virtuu  officii^  in  the  words  '  he  shall  have 
practice  of  legislative  assenlblies,  in  the  the  castmg  vote.'  What  is  the  legal  ef' 
absence  of  express  regulations,  sustain  feet  of  the  latter  grant  ?  By  the  common 
the  position  of  the  relator's  counsel,  law  a  *  casting  vote'  sometimes  signifies 
But  he  shows  at  the  same  time  that  the  single  vote  of  a  person  who  never 
the  reasons  for  such  practice  are  pecu-  votes  but  in  the  case  of  an  equality;  some- 
liar  to  that  kind  of  assembly.  In  times  the  double  vote  of  a  person  who 
the  English  House  of  Commons  the  first  votes  with  the  rest,  and  then,  upon 
Speaker  never  votes  but  when  there  is  an  an  equality,  creates  a  majority  by  giving 
equality  without  his  'casting vote,' which  a  second  vote,  i  BI.  Com.  i8i  n. ;  Jac. 
in  that  case  creates  a  majority;  but  the  Law  Die..  Parliament,  7.  I  think  that  in 
Speaker  of  the  House  of  Lords  has  no  the  statute  under  consideration  the  term 
'  casting  vote,'  and  in  case  of  an  equality  '  casting  vote '  is  used  in  the  latter  sense, 
the  noncontents,  or  negative  voices,  have  i  Bl.  Com.  478  n.;  Cowp.  377.  It  i& 
the  same  effect  and  operation  as  if  in  true  that  a  double  vote  is  not  allowed  in 
fact  they  were  a  majority,  -i  Bl.  Com.  corporate  meetings,  except  by  express* 
181  n.  The  practice  in  the  Congress  of  statute  (Anon.,  Lofft's  Rep.  315:  15  Vin. 
the  United  States  and  in  the  legislature  214),  but  that  it  ought  to  be  allowed 
of  this  State  is  different.  Neither  the  where  the  statute  is  clear  cannot  be 
Vice-president  of  the  United  States  nor  doubted.  In  Rex  7\  Giniver,  6T.  R.  732, 
the  Lieutenant-governor  of  this  State,  as  a  charter  had  been  granted  creating  a 
presiding  officer  of  the  Senate,  has  any  corporation,  and  giving  the  bailiffs  and 
vote  unless  the  votes  be  equally  divided,  aldermen,  or  a  major  part  of  them,  power 
The  Speaker  of  the  House  of  Representa-  to  choose  a  senior  bailiff.  A  by-law  was 
tives  of  the  United  States  and  of  the  As-  passed  giving  to  the  senior  bailiff  the 
sembly  of  this  State  each  have  a  vote,  'casting  voice,'  in  cases  where,  in  the 
The  rule  of  the  common  law  applicable  election  of  bailiffs,  aldermen,  or  other 
to  corporations,  however,  is  uniform  and  officers,  the  voices  should  happen  to  be 
well  settled,  and  it  is  applicable  to  relig-  equal.  The  court  held  the  by-law  to  be- 
ious  societies  incorporated  under  our  law.  void,  because  it  was  contrary  to  the  con- 
They  do  not  belong  to  the  class  of  eccle-  stitution  of  the  charter;  but  it  was  tacitly 
siastical  corporations  in  the  sense  of  the  conceded  that  if  the  provision  of  the  by- 
English  law,  but  are  civil  corporations  law  bad  been  incorporated  in  the  charter 
governed  by  the  ordinary  rules  of  the  the  senior  bailiff  would  have  had.  in  case 
common  law.  Robertson  v.  Bullions,  i  of  an  equality  of  votes,  a  double  vote. 
Kern.  (N.  Y.)  243.  In  corporations  con-  Lord  Kenyon,  C.  J.,  and  Lawrence.  J., 
sisting  of  an  indefinite  number,  a  major  expressly  asserted  that  such  would  have 
part  of  those  who  are  existing  at  the  been  the  effect  of  the  by-law  if  it  had 
time  are  competent  to  do  the  act.  But  been  valid."  See  also  State  v,  Adams,  2. 
when  the  body  is  definite,  as  it  is  in  this  Stew.  (Ala.)  231;  Rex  v.  Bumpstead,  2 
case,  there  must  be  a  major  part  of  the  B.  &  Ad.  699;  People  v.  Rector,  etc., 
whole  number,  for  it  is  a  special  appoint-  Church  of  the  Atonement,  48  Barb.  (N«, 
ment.  Rex  v,  Varlo,  Cowp.  250;  Rex  v.  Y.)  603. 
Bellinger,  Com.  293.     This  rule  of  the        1.  Webster. 

common    law  has    been    expressly    de-        Cainal  poor  are  such  poor  persons  as  ar& 

Glared  by  the  sUtute.     2  R.  S.  555,  §  27;  suddenly  taken  sick  or  meet  with  some 

Horton  v.  Garrison,  23  Barb.  (N.  Y.)  176.  accident  when  from  home,  and  are  thus- 

As  a  majority  of  the  vestry  did  not  vote  providentially  thrown  upon  the  chan'tie*' 
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CASUALTY— CA TALOG UE,—CA TCHING  BARGAIN. 

CASVALTT. — Accident;  that  which  comes  by  chance  or  without 
•design,  or  without  being  foreseen.^ 

CATALOOVE. — ^A  list  or  enumeration  of  the  names  of  men  or 
things,  disposed  in  a  certain  order.* 

GATGHINO  BABOAIH.   (See  also  EQUITY ;  FRAUD ;  Post-Obit.) 

Definition,  37.  Exceptions,  41  i 

Equitable  Doctrine,  38.  Confirmation  and  Acquiescence^  42. 

Who  are  Expectant  Heirs,  40.  Statutory  Enactments,  42. 
Adequacy  and  Valuation,  40. 

1.  Definition. — An  agreement  made  with  an  expectant  heir  for  the 
purchase  of  his  expectancy  at  an  inadequate  price.'  Any  con- 
tract for  an  inadequate  consideration,  made  with  an  expectant 
heir,  to  be  performed  on  his  part  when  his  expectancy  shall  come 
into  possession.* 

of  those  among  whom  they  happen  to  be ;  .  .  .  The  two  words  may  fairly  imply 

and  when  in  such  case  the  parish  officers  various  other  events  impossible  to  enu-- 

afford  relief  they  have  tk>  remedy  over  merate :     but    00    proper    construction 

for  the  money  expended — not  even  against  can  make  them  cover  an  abandonment 

the  parish  where  the  person  relieved  was  for  years  induced  by  the  fact  that  the 

regularly  chargeable.     Force  v.  Haines,  owner  has  found  elsewhere  a  location 

2  Harr.  (N.  J.)  405.  deemed  more  advantageous."  Thompson 

1.  Webster.  r.  Tillotson,  56  Miss.  36. 

An  unjust  condemnation  or  sentence  is  Inevitable  CMualtiat  in  a  lease  means 

not  such  a  casualty  as  a  marine  insurer  only  such  casualties  as  are  inevitable  by 

must  answer  for.  Vanderheuvel  v.  United  the  lessee,  and  not  such  as  might  not  be 

Ins.  Co.,  2  Johns.  Ca.  (N.  Y.)  127.  160.  avoided  by  the  united  efforts  of  the  whole 

Casualties  in  the  title  to  a  portion  of  a  society.     Destruction  by  fire  arising  from 

statute  was  held  to  mean  casualties  re-  a  cause  unknown  is  such  an  inevitable 

■suiting  in  death  in  Nothard  v.  Pepper,  casualty.     Hodgson  v.  Dexter,  i  Cr.  C. 

17  C.  B.  (N.  S.)  51.  C.  109. 

In  an  insurance  policy  it  V9§&  provided  UaaToidable  Casualtiat  in  a  lease  upon 
tlAit  if  the  premises  *'  be  damaged  or  de-  injury  or  destruction  from  which  there  is 
stroyed  by  the  bursting  of  a  boiler  or  to  bean  abatement  of  rent  means ''events 
by  explosion  from  any  cause,  this  policy  or  accidents  which  human  foresight, 
shall  be  null  and  void  the  instant  the  prudence,  and  sagacity  cannot  prevent,*' 
casualty  by  explosion  occurs."  Held^  and  does  not  include  an  injury  from  the 
the  word  *' casualty"  referred  to  the  dam-  failure  of  the  landlord  to  repair  the  ad- 
age or  destruction  of  the  premises  men-  joining  tenements.  Welles  v.  Castles,  3 
tioned  in  the  condition,  and  not  to  a  fire  Gray,  323. 
caused  by  the  explosion.  Waldeck  v.  In-  2.  Webster, 
surance  Co.,  56  Wis.  98.  An  expired  lease  offered  in  evidence  in 

Casvaltiat  «f  War. — The  shootisig  and  an  action  for  not  farming  the  land  in  ac- 

killing,  by    ununiformed    men  ,bent  on  cordance  with  the  covenants  contained 

robbery,    of   one  engaged  on  Che  con-  therein,  is  not  a  schedule,  catalogue,  or 

struction  of  a  bridge  under  the  direction  inventory  within  the  meaning  of  an  act 

of  the  military  authorities  duritig  a  war,  inquiring  such  writings  to  be  stamped, 

but  holding  no  office  of  a  military  char-  Strutt  v,  Robinson,  3  B.  &  Ad.  395. 

acter,  is  not  within  the  meaning  of  this  8.  Bouv.  L.  D. 

phrase  as  used    in  an  insurance  policy.  4.  The  form  of  the  transaction  is  of  no 

Welts  V.  Conn.  Mut.  L.  I.  Co.,  48  N.  Y.  moment :  it  may  be  a  sale,  loan,  mort- 

34.  g^c>  annuity,    or  post-obit  bond.     Bey- 

CMualtyor  Vaoefiity. — ^Leaving  a  home-  non  v.  Cook,  L.  R.  10  Ch.  Ap.  389;  Pea- 
stead  because  unable  to  make  a  living  on  cock  v,  Evans,  16  Ves.  512;  Emmet  v, 
it  is  not  a  case  of  "casualty  or  necessity."  Tottenham,  10  Jur.  N.  S.  1090;  Bromley 
'*  The  word  '  casualty '  evidently  refers  to  v.  Smith,  26  Beav.  644;  Curling  v.  Town- 
4ome  sad  accident — ^as  fire  or  flood  or  send,  19  Ves.  628;  Benyon  r.  Fitch,  89 
«ome  social  or  family  disaster  or  misfor-  Beav.  570;  Butler  v,  Duncan,  -47  Mich, 
cone — ^whjch  causes  a  tenporary  absence.  94;  s.  c,  41  Am.  Rep.  71  z. 
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ne  XqnlUbto  CA  TCHING  BARGAIN,  Doetrine: 

2.  The  Equitable  Doetrine. — Such  agreements  are  held  to  be  in- 
fected  with  fraud,  for  which  equity  affords  relief.  The  fraud  is  al- 
ways presumed  or  inferred  from  the  circumstances  or  conditions  of 
the  parties  contracting.  The  transaction  is  a  fraud  upon  the  ances- 
tor or  person  from  whom  the  expectancy  is  derived.^  But  there  is 
also  an  equity  more  strictly  and  directly  personal  to  the  heir ;  a  ne* 
cessitating  distress  on  his  part  or  an  inequality  between  the  parties 
always  presumed  to  exist.*  The  anus  is  therefore  cast  upon  the 
person  dealing  with  an  expectant  heir  to  show  that  the  transaction 
was  reasonable  and  fair,  and  the  consideration  adequate.'     If  this 

It  is  not  even  necessary  that  the  con-  '*  Fraud  does  not  here  mean  deceit  or 

tingency  of  coming  into  possession  be  circumvention:  it  means  an  unconscien* 

stated,  so  long  as  the  creditor  knows  that  tious  use  of  the  power  arising  out  of  the 

the  fund  for  payment  of  his  debt  depends  circumstances  and  conditions  of  the  par- 

upon  his  debtor's  surviving  his  ancestor,  ties."    Aylesford  v.  Morris,  supra;  but 

Chesterfield  z'.  Janssen,  2  Ves.  125;  i  L.  see  remarks  of  Sir  G.Jessel,  M.  R.,  in  Bey- 

C.  Eq.  541.  non  v.  Cook,  L.  R.  10  Ch.  Ap.  389. 

1.  "  The  last  head  of  fraud  on  which  *'  The  doctrine  has  nothing  to  do  with 
there  has  been  relief  is  that  which  infects  fraud."  Bowes  v.  Heaps,  3  V.  &  B.  117. 
catchingbargains  with  heirs,  reversioners,  *' It  has  been  laid  down  in  case  after 
or  expectants,  in  the  life  of  their  fathers,  case  that  the  court,  wherever  there  is  a 
etc. ,  against  which  relief  always  extended,  dealing  of  this  kind,  looks  at  the  reasona- 
These  have  been  generally  mixed  cases,  bleness  of  the  bargain,  and  if  it  is  what  it 
compounded  of  all  or  several  species  of  calls  a  hard  bargain,  sets  it  aside."  In 
fraud;  there  being  sometimes  proof  of  Cribbens  v,  Markewood,  13  Grat.  (Va.> 
actual  fraud  which  is  always  decisive.  495,  on  the  other  hand,  the  court,  in 
There  is  always  fraud  presumed  or  in-  the  absence  of  evidence  of  fraud,  refused 
ferred  from  the  circumstances  or  condi-  to  inquire' into  the  adequacy  of  the  con- 
tions  of  the  parties  contracting — weak-  sideration. 

ness  on  one  side,  usury  on  the  other,  or  8.  Wiseman  zr.  Beake.  2  Vern.  121; 
extortion  or  advantage  taken  of  that  Cole  v.  Gibbons,  2  P.  Wms.  290;  Ken- 
weakness.  There  has  always  been  an  dall  v,  Beckett,  2  R.  &  M.  88;  Bawtree  v, 
appearance  of  fraud  from  the  nature  of  Waison,  2^.  &  K.  330;  Daviesz/.  Cooper, 
the  bargain.  ...  In  most  of  these  cases  5.  M.  &  C.  270;  Edwards  v.  Browndl  2- 
have  occurred  deceit  and  illusion  on  other  Coll.  100;  Gowland  &  De  Faria,  17  Ves. 
persons  not  privy  to  the  fraudulent  agree-  20:  Peacock  v.  Evans,  16  Ves.  512;  Wood- 
ment.  The  father,  ancestor,  or  relation,  roffer.  Allen,  i  H.  &  J.  73;  Sewell  v. 
from  whom  was  the  expectation  of  the  Walker,  I2jur.  1041;  Addis?'.  Campbell, 
estate,  has  been  kept  in  the  dark;  the  4Beav.  401;  Bromley  v.  Smith.  20  Beav. 
heir  or  expectant  has  been  kept  from  dis-  644;  Salter  v.  Bradshaw,  20  Beav.  161; 
closing  his  circumstances  and  resorting  s.  c,  28  L.  J.  Ch.  426;  St.  Albyn  v.  Hard- 
to  them  for  advice,  which  might  have  ing,  27  Beav.  11 ;  Foster  v.  Roberts,  2^ 
tended  to  his  relief;  this  misleads  the  an-  Beav.  4^)7;  Jones  v,  Richetts,  pc  Bee  v. 
cesior,  who  has  been  seduced  to  leave  130:  Sharpless  9.  Leech,  31  Beav.  491; 
his  estate,  not  to  his  heir  or  family,  but  Dally  S7.  Wonham,  33  Beav.  154;  Ben\  ^ti 
to  a  set  of  artful  persons  who  have  divided  v.  Fitch,  35  Beav.  570;  Edwards  z^.  Burt, 
the  spoil  beforehand."  Lord  Hardwicke  2  De  G.,  M.  &G.  55;  Croft  v.  Graham,  » 
in  Earl  of  Chesterfield  v.  Janssen.  2  Ves.  DeG.,  J.  &  S.  155;  Hiucksman  v.  Smith, 
125;  s.  c,  I  L.  C.  Eq.  541;  Earl  of  Ayles-  3  Russ.  433.;  Talbot  v.  Staniford,  i  J.  &  H. 
ford  V.  Morris,  L.  R.  8  Ch.  Ap.  492;  E^rl  484;  Earl  of  Aldborough  v.  Trye,  7  C.  & 
of  Aldborough  v.  Trye,  7  C.  &  F.  436;  F.  436;  In  re  Salter's  Trusts,  L.  R.  11 
Boyton  v.  Hubbard,  7  Mass.  112.  Ch.  D.  227;  Earl  of  Aylesford  v.  Morris, 

2.  Earl  of  Aylesford  v.  Morris,  L.  R.  L.  R.  8  Ch.  Ap.  492;  Beynon  ik  Cook, 
8  Ch.  Ap.  492.  L.  R.  10  Ch.  Ap.  389;  Miller  z/.  Cook,  L. 

**The  whole  doctrine  with  respect  to  R.  10  Eq.  641;  Tyler  v.  Yates,  L.  R.   i* 

an  expectant  heir  assumes  that  the  one  Eq.   275;  Shelly  v,  Nash,  3  Madd.  235; 

party  is  defenceless  and  exposed,  unpro-  Smith  v.  Kay,  7  H.  L.  C.  750;  Bacon  v. 

tectedto  the  demands  of  the  others,  under  Bonham,  33  N.  J.  Eq.  614;  Butlers'.  Dun< 

the  pressure  of  necessity."  King  7'.  Ham-  can,  47  Mich.  94;  s.  c,  41  Am.  Rep.  71 1* 

let,  2  M.  &  K.  456;  s.  c,  3  C.  &  F.  208.  Davidson  v.  Little,  22  Pa.  St.  245;  Nim- 
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is  not  shown,  the  transaction  will  be  set  aside  upon  payment  by  the 

expectant  of  the  amount  actually  advanced  or  paid  with  interest.^ 
Inadequacy  of  consideration  is  sufficient  ground  upon  which  to  have 

the  agreement  set  aside,  although  there  is  no  actual  fraud  or  impo- 
sition, and  the  transaction  is  bona  fide:^    And  the  rule  is  equally 

mo  !^.  Dayis.  7  Tex.  26.     But  sec  Larra-  Fox  v,  Wright,  6  Madd.  11 1:  Miller  v, 

bee  F.  Larrabee,  34  Me.  477.  Cook,  supra.    But  not  to  the  cost  of  an  un- 

"  Dealing  with  younger  heirs  and  for  successful  reference  as  to  value.   Boothby 

reversioDary  interests    is  also    watched  v,    Boothby,    15  Beav.  214;  Edwards  v. 

with  the  utmost  jealousy,  and  constitutes  a  Burt,  2  De  G.,  M.  &G.  55;  Jones  v.  Rick- 

panicular  class  of  cases  forming  an  excep-  etts,  31  Beav.  130. 

tioo  to  ibe  general  rule  that,  for  mere  in-  In  default  of  payment  in  accordance 

adeqiiacy  M  price,  a  contract  is  not  to  with  the  decree,  the  action  is  dismissed, 

be  set  asiQC."    Osgood  v,  Franklin,  2  and  costs  put  upon  the  plaintiff.     Ayles- 

Johns.Ch.(N.  Y.)i;  Juzanz/.  Toulmin,  9  ford  v.  Morris,  L.  R.  8  Ch.  Ap.  498. 

Ala.  663;  Gowland  v,  De  Faria,  17  Ves.  But  where  there  has  been  misconduct 

20.  or  fraud  on  the  part  of  the  defendant,  or 

Such  bargains,  if  made  for  inadequate  he  has  refused  proper  terms,  he  will  be 

consideratioD,  are  held  to  be  contrary  to  charged   with  costs.     Beynon  v.  Cook, 

Ihe  policy  of  the  law,  and  as  such  void  L.  R.  10  Ch.  Ap.  389;  Emmet  v.  Totten- 

both  at  law  and  in  equity.     Boy  ton  v,  ham,  10  Jur.  1090.     Each  party  bore  his 

Hubbard,  7  Mass.  112.     And  see  Poor  v.  own  costs  in  Tyler  v,  Yates,  L.  R.  11  Eq. 

Hazleton,  15  N.  H.  564.     In  Kentucky,  265. 

salesof  literal  expectancies  are  absolutely  In  a  suit  by  the  purchaser  for  specific 

Toid.   Abes  v.  Schlesinger,  81  Ky.  290.  performance,  if  he   does  not   show  the 

Ifibe  porcbaser  shows  that  the  trans-  adequacy  of  the  consideration,  the  bill 

action  was  reasonable  and  fair,  and  the  will  be  dismissed  with  costs  and  no  de- 

consideration  adequate,  the  court  will  not  cree  made  for  the  repayment  of  a  deposit.. 

set  it  aside  in  the  absence  of  fraud.    Batty  Kendall  v.  Beckett,  2  M.  &  R.  88. 

r.  Lloyd,  i  Vern.  141 ;  Wharton  v.  May,  5  8.  Peacock  c/.  Evans,  16  Ves.  512;  Fos- 

Vcs.  27;  Curling  z/.Townsend.  19  Ves.  634;  ter  v.  Roberts,  29  Beav.  467.  where  Sir 

Aldborongh  v.  Tr^re.  7  C.  &  F.  436;  Ba-  John  Romilly,  M.  R.,  said:  **  The  burden 

conp.  Bonham.  33  N.  J   Eq.  614;  Fitch  of  proof  lies  on  the  defendant  to  prove 

9.  Fitch,  8  Pick.  (Mass.)  480;  Fitzgerald  that  the  transaction  was  a  bona-Jide  one 

s'.Vestal,  4Snecd(Tenn  ],  258.     And  see  in  this  sense — that  a  full  and  sufficient 

Power's  Ap.,  63  Pa.  St.  448;  Miller's  Ap.,  price  was  given  for  the  reversion."     **  I 

31  Pa.  St.  337.  consider  the  present  state  of  the  law  on 

Where,  too,  the  vendor  in  his  proposal  this  subject  practically  to  amount  to  this: 

«tated  ibc  value  of    the  corpus  of  the  that  unless  a  person  gives  much  more 

propeny,  which    valuation    was    acted  than  the  value,  it  is  impossible  to  pur- 

Dpon,  the  burden  is  on  him  to  show  that  chase  a  reversionary  interest  with  safety, 

lie  understated  it.     Perfect  v.  Lane,  3  De  except  under  a  sale  by  auction  '*     It  is 

G..  F.  &  J.  369.  of  no  moment  that  the  defendant  used  no 

Relief  can  be  had  against  a  sub-pur-  endeavor  to  prevail  on  the  plaintiff  to 

chaser,  with  full  notice  of  the  original  enter  into  the  contract.     *' It  is  not  every 

l^and.   Addis  v.  Campbell,  4  Beav.  401;  bargain  which  necessity  may  induce  one 

'^ing  ».  Savcry,  5  H.  L.  C.  627.  man  to  offer,  which  another  is  bound  to 

^- This  is  on  the  ground  that '*  he  who  accept."     Bowes  v.   Heaps,  3  V.  &  B. 

s«b  cquiiy  must  do   equity."     Earl  of  117;  Miller  z/.  Cook,  L.  R.  10  Eq.  641. 

Aylesfordv.  Morris.  L.  R.  8  Ch.  Ap.  484;  *'To  that  class  of  persons  (expectant 

Tyler  I'.  Yates,  L.  R.   11  Eq.  265;  s.  c,  heirs)  this  court  seems  to  have  extended 

^^t-  Ap.  665;  Miller  v.  Cook,  L.  R.  10  a  degree  of  protection  approaching  nearly 

~J-  ^i.    Compound  interest   is   never  to  an   incapacity  to  bind  themselves  by 

allowed.    Gowland  v.  De  Faria,  17  Ves.  any  contract.'*     Peacock  v,    Evans,    16 

The  defendant  is  also  entitled  to  com-  It  is  not  necessary,  therefore,  for  the 

pcnsationfor  expenditures  made  by  him  plaintiff  to  show  that  he  was  in  pecuniary 

'°  *^^ng  and  valuable    improvements,  distress  at  the  time  of  the  transaction. 

j^  generally  to  costs.     Salter  v,  Beav-  Bromley  z'.  Smith.  26  Beav.  644;  Salter  z/. 

"law,  26  Beav.  161;  Wharton  v.  May,  5  Bradshaw,  26  Beav.  161. 

^^'  27;  Bowes  V,  Heaps,  3  V.  &  B.  117;  In  some  of  the  American  States  it  has 
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applicable,  although  the  expectant  is  of  mature  age  and  perfectly 
understands  the  nature  and  extent  of  the  transaction.^ 

3.  Who  are  Expectant  Heirs. — This  phrase  includes  not  only  those 
who  are  literally  expectant  heirs  and  persons  having  expectancies, 
but  all  remaindermen  and  reversioners.^ 

4.  Adequacy  and  Valuation.— There  is  no  rule  by  which  it  is  deter- 
mined what  is  inadequacy  of  price.  This  is  for  the  court  to  decide. 
Its  measure  is  the  difference  between  the  price  paid  and  the  market 
price,  which  is  to  be  ascertained  by  expert  testimony.  Small 
differences  have  been  held  inadequacies  sufficient  to  warrant  the 
setting  aside  of  the  bargain.' 

been  held  necessary  that  there  should  be  the  onus  of  proving  that  they  had  paid  « 

fraud  and  imposition  in  order  to  render  fair  price,  or  otherwise  to  undo  the  bar- 

the  transaction  void.   Varick  v.  Edwards,  gains,  and  compel  a  reconveyance  of  the 

1  Hoff.  Ch.  (N.  Y.)  382;  Masiin  v.  Mar-  property  purchased."    Shelly  v.  Nash,  3 

low,  65N.C.  695;Cribbinst/.Markewood,  Madd.  235;  Freeman  v.  Bishop,  2  Atk. 

13  Grat.  (Va.)  495.     And  see  opinions  of  39;  Nott  v.  Hill,  i  Vern.  167;  Edwards 

Lords  Blackburn  and  Gordon  in  O'Rorke  v,  Burt,  2  De  G.,  M.  &  G.  57;  Wiseman 

V,  Bolingbroke,  L.  R.  2  Ap.  Ca.  814.  v.  Blake,  2  Vern.  121;  note  to  Davis  v. 

The  fact  that  the  expectant  had  a  pro-  Marlborough,  2  Swanst.  147;  Bowes  v,. 

fessional  adviser  is  of  some  importance  Heaps,  3  V.  &  B.  117;  Kendall  v,  Beckett, 

with  regard  to  the  bona- fides  of  the  trans-  2  R.  &  M.  88;  Davies  v.  Cooper,  5  M.  & 

action.     Lynte  v.  Hodge,  2  H.  &  M.  287;  C.  270;  Edwards  v.  Browne,  2  Coll.  xoo; 

Miller  v.  Cook,  L.  R.  10  Eq.  641.  Gowlandv.  De  Faria,  17  Ves.  20.    Contra, 

1.  Davis  V.  Duke  of  Marlborough,  2  Boyton  v,  Hubbard,  7  Mass.  112;  Crib- 

Swanst.  147;  Earl  of  Portmore  V.  Taylor,  bins  v,  Markewood,  13  Grat.  (Va.)  495. 
4  Sim.  182;  Bromley  v.  Smith,  26  Beav.        One  who  has  an  estate  in  possession  in 

644;  Tynte  v,  Hodge,  2  H.  &  M.,  where  a  part  of  which  another  has  a  life  estate 

the  expectant  was  forty-seven  years  old;  is  not  an  expectant  heir.     Davidson  v. 

Wiseman   v.  Blake,  2  Vern.  121,  where  Little,  22  Pa.  St.  245.     But  if  the  bulk 

he  was  forty,  a  proctor  and  a  man  of  ex-  of  the  property  sold  is*  reversionary,  the 

perience.  mere  fact  that  a  small  part  is  in  posses- 

S.  '  *  The  phrase  is  used  not  in  its  literal  sion  will  not  prevent  the  application  of  the 
meaning,  but  as  including  one  who  has  rule  with  reference  to  the  sale  of  interests 
either  a  vested  remainder  or  a  contingent  in  reversion.  Davis  v,  Marlborough,  a 
remainder  in  a  family  property,  including  Swanst.  147;  Portmore  v,  Taylor,  4  Sim. 
a  remainder  in  a  portion,  as  well  as  a  re-  182.  Otherwise  where  the  interest  is  sub- 
mainder  in  an  estate,  and  every  one  who  stantially  an  estate  in  possession.  War- 
has  a  hope  of  succession  to  the  property  die  v.  Carter,  7  Sim.  490. 
of  an  ancestor,  either  by  reason  of  his  One  entitled  to  the  income  of  property, 
being  heir  apparent  or  presumptive,  or  subject  to  an  annuity  to  another,  is  not 
by  reason  merely  of  the  expectation  of  a  an  expectant  heir.  Webster  v.  Cook,  L. 
devise  or  legacy  on  account  of  the  sup-  R.  2  Ch.  Ap.  542. 

posed  or  presumed  affection  of  his  an-        A  legatee  whose  legacy  is  not  to  be  paid 

cestor  or  relative.     More  than  this,  the  for  several   years  is   not  an  expectant, 

doctrine  as  to  expectant  heirs  has  been  Parmelee   v.   Cameron,  41    N.   V.    392. 

extended  to  all  reversioners  and  remain-  One  expecting  a  legacy  from  a  person 

dermen,  as  appears  from  Tottenham  v,  still  living  is.     Bacon  v,  Bonham,  33  N. 

Emmet,  14  W.  R.  3,  and  Aylesford  v,  J.  Eq.  6x4. 

Morris,  8  L.  R.  Ch.  Ap.  484.''    Beynon        In  Nevill  v,   Snelling.  L.   R.    15  Ch. 

V,  Cook,  L.  R.  10  Ch.  Ap.  391.  Div.  679,  a  bargain  with  a  younger  son 

'*  In  more  modern  times  it  has  been  was  relieved  against,  though  he  had  no 
considered  not  only  that  those  who  were  expectancy;  the  bargain  having  been  en- 
dealing  for  expectancies,  but  those  who  tered  into  in  the  hope  of  extorting  money 
were  dealing  for  vested  reversions  also,  from  the  father. 

were  so  exposed  to  imposition  and  hard        8  "The  material  consideration  is  the 

terms,  and  so  much  in  the  power  of  those  undervalue.",    "Anything  which  can  be 

with  whom  they  contracted,  that  it  was  a  substantially  considered  as   inadequacy, 

fit  rule  of  policy  to  impose  upon  all  who  is  a  ground  for  setting  aside  the  contract.*' 

dealt  with  expectant  heirs  and  reversioners  Peacock  v,  Evans,  16  Ves.  512;  Earl  of 
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5.  Sueptioiis  to  tlie  Doetrine. — If  the  agreement  is  entered  into 

with  the  knowledge  and  assent  of  the  ancestor,  or  person  from 

whom  the  expectancy  is  derived  or  owner  of  the  estate  in  posses- 
sion,^ or  if  he  joins  in  the  bargain/^  it  ceases  to  be  a  fraud  on  him, 
and  will  not  be  set  aside.    The  first  part  of  this  proposition,  how- 

Portmore  v,  Taylor,  4  Sim.  182.     In  Ed-  with  indifference."    Sugden  on  V.  &  P. 

wtrdsv.  Browne,  3  Coll.  100,  where  the  (iTth  Ed.)  316. 

market  price  was  ;j^i90O,  and  the  price  paid  It  is   now  considered  as  established 

;fi700,  relief  was  granted.     In  Jones  v,  that  the  mere  fact  that  the  dealings  with 

Rickeits,  31  Beav.  130,  these  prices  were  regard  to  the  expectancy  are  known  to 

respectively  ;f 238  and  ;f 200.     See  also  his  family  and  friends   is  not  of  itself 

Edwards  v,  Burt.  2  De  G.,  M.  &  G.  62;  sufficient  to  prevent  relief  being  given. 

Foster  v.  Roberts,  29  Beav.  471.  Notes  to  Chesterfield  v.  Janssen.  i  L.  C. 

The  burden  is  upon  the  defendant  of  Eq.  (6th  Ed.)  682;   Bispham's    Eq.  220; 

proving  that  the  price   paid  is  the  fair  Talbot  v.  Staniford,  i  J.  &  H.  484;  Earl 

market  value,  which  is  done  by  expert  of  Aylesford  v.  Morris,  L.  R.  8  Ch.  Ap. 

testimooy.    Edwards  v,  Burt,  supra.     In  491. 

valuiag  the  property  the  court  is  to  be  Where  the  tenant  for  life,  who  was  an 

guided  by  the  market  value  and  n6t  by  uncle  of  the  remainderman,  hearing  of 

actuaries'  tables.     Tynte  v.  Hodge,  2  H.  the  bargain  which  he  had  made  respecting 

&  M.  287;  Wardle  v.  Carter,  7  Sim.  490;  his  interest,  filed  a  bill  to  compel  him  to 

Potts  9.  Curtis,  I  Younge,  543;  Edwards  repay  the  money  obtained  with  interest 

9.  Browne,  2  Coll.  100;  Aldborough  v,  or  be  foreclosed  of  any  relief  from   the 

Trye,  7  C.  &  F.  436.     And  see  Perfect  v,  bargain,  and  the  latter  elected  to  stand  to 

Lane,  3  De  G.,  F.  &  J.  369.    The  value  is  the  bargain,  declaring  it  to  be  fair,  he. 

to  be  calculated   with  reference  to  the  was  subsequently,  after  coming  into  pos- 

time  of  the  contract,  not  to  its  result,  session,   granted   relief,   on   the  ground 

Gowlandr.  De  Faria,  17  Ves.  20.     "The  that  he  was.  at  the  time  his  uncle  filed 

apparent  amount  of  the  property  is  not  the  bill,  laboring  under  the  same  neces- 

all  that  is  to  be  considered;  but  also  its  sity  as  when  he  entered  into  the  bargain, 

nature,  position,   and  other  particulars  Wiseman  v.  Blake,  2  Vem.  121. 

affecting  it."   Edwards  v.  Browne,  2  Coll.  The  rule  was  held  to  apply  where  the 

100.  sale  was  to  the  ancestor  who  took  advan- 

The  fact  that  a  reversion  depended  on  tage  of  the  expectant  heir.     Needles  v. 

contingencies  that  could  not  be  valued  by  Needles,  7  Ohio  St.  432;  Talbot  v,  Stani- 

actoaries.  will  not  relieve  a  purchaser  from  ford,  i  J.  &  H.  484.     But  see  Jenkins  5/. 

the  burden  of  proving  that  the  full  value  Pye,  12  Pet.  (U.  S.)  241;  Power's  Ap.,  '^^ 

was  fi:iven.    Talbot  v.  Staniford,  i  J.  &  Pa.  St.  443. 

H.  484;  Boothby  v.  Boothby,  i  Mac.  &  G.  In. America  it  seems  that  the  knowledge 

604.  and  approval  of  the  ancestor  generally 

1.  "  The  extraordinary  protection  given  renders  the  bargain  valid.     Fitch  v.  Fitch, 

in  general  must  be  withdrawn  if  it  shall  8  Pick.  (Mass.)  480;  Trull  v.  Eastman,  3 

appear  that  the  transaction  was  known  to  Meic.  (Mass.)  121;  Jenkins  xi.  Stetson,  9 

the  father  or  other  person  standing  in  Allen  (Mass.),  128;    McBee  v,  Myers,  4 

ioco parentis, — ^thc    person,    for  instance.  Bush  (Ky.),    356;    Fitzgerald,   4    Sneed 

from  whom  the  j;^^  succfssumit  vras  en-  (Tenn.),  258;  though  in  these  cases  the 

tertained,  or  after  whom  the  reversion-  consideration  was  deemed  accurate, 

ary  interest  was  to  become  vested  in  pos-  On  the  other  hand,  it  has  been  held  that 

session — even    though    such    parent    or  a  sale  of  an  expectancy,  in  a  literal  sense, 

other  person  took  no  active  part  in  the  even  with  the  knowledge  of  the  ancestor, 

negotiation,  provided  the  transaction  was  is  absolutely  void,  unless  the  latter  joins 

not  opposed  by    him,   and    so    carried  in  for  the  purpose  of  divesting  himself  of 

throngb  in  spite  of  him.  .  .  .  Still  more  the  right  to  make  any  other  disposition 

fatal  to  his  claim  of  relief  will  it  be  if  the  of  his   property.     Alves  v.  Schlesinger, 

father  or  person  in   loco  parentis  shall  81  Ky.  290. 

be  found  to  have  concurred  in  the  adop-  S.  Wood  v.  Aubrey,  3  Madd.  422;  War- 

tionof  the  repudiated  contract."     King  die  z'.  Carter,  7  Sim.  490;  Alves  v.  Schles- 

f.  Hamlet,  2  M.  &  K.  456;  s.  c,  3  C.  &  F.  inger,  81  Ky.  290. 

216.    The  soundness  of  this  proposition  But  in  such  a  sale  other  circumstances 

is  questioned.  may  exist  to  throw  the  onus  of  proving 

'The  son  is  entitled  to  be   relieved  an   adequate  consideration  on  the  pur. 

alihoagh  the  father  may  witness  his  ruin  chaser,  as  where  undue  parental  influ. 
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ever,  has  been  questioned,  and  the  weight  of  authority  is  against 
it. 

The  principal  rule  is  also  inapplicable  when  the  transaction  is  a 
family  arrangement,  and  there  is  no  misrepresentation  or  sup- 
pression, even  though  some  parental  influence  is  exercised,  provided 
it  be  not  undue.^ 

Nor  is  the  rule  applicable  where  the  sale  is  made  by  auction, 
the  presumption  then  being  that  the  price  is  fair  and  adequate.'^ 
This  is  also  the  case  where  the  price  is  by  agreement  fixed  by  per- 
sons of  competent  skill  to  do  so.^ 

6.  GonflrmatioiL  and  Acquiescence. — Catching  bargains  may  be  ren- 
dered valid  by  acts  of  ratification  by  the  expectant  after  he  comes 
into  possession  of  his  expectancy,  remainder,  or  reversion,  and  is 
cognizant  of  his  rights.*  They  may  also  become  valid  by  acqui- 
escence for  a  great  length  of  time,  after  he  has  been  relieved  from 
his  distress.* 

7.  Statutory  Enactments. — It  has  been  enacted  in  England  that  no 
purchase,  made  bona-fide  and  without  fraud  or  unfair  dealing,  of 
any  reversionary  estate  shall  be  opened  or  set  aside  merely  on  the 
ground  of  undervalue.  This  has,  however,  been  construed  not  to 
repeal  the  doctrine  which  protects  expectants  in  the  hands  of 

ence  has  been  used.     King  v.  Savery,  5  the  same  price  been  ofifered  to  and  de. 

H.  L.  C.  627.  dined  by  many  (Moth  v,  Atwood,  5  Vcs- 

1.  Tweddell  v.  Tweddell,  T.  &  R.  13;  845;  Perfect  v.  Lane,  2  De  G.,  F.  &  J. 
Jenncr  v,  Jenner,  2  De  G.,  F.  &  J.  359;  369),  the  price  may  be  presumed  to  be 
Hartopp  V.  Hartopp,  2  Jur.  N.  S.  794;  adequate.  But  see  Roche  v,  O'Brien,  i 
s.  c,  21  Beav.  259;  Wakefield  z/.  Gibbon,  Ball  &  B.  330. 

1  Giflf.  401;  Williams  v.  Williams,  L.  R.        4.  Chesterfield  v.  Janssen,  2  Ves.  125; 

2  Ch.  Ap.  294.  Cole  V.  Gibbons,  5  P.  Wms.  289;  Stump 

There  must  be  a  full  and  faircommuni-  v.  Gaby,  2  De  G.,  M.  &  G.  6-j;  Negley 

cation  of  all  material  circumstances  affect-  v.  Lindsay,  67   Pa.   St.  228.     See  note 

in£f  the  subject-matter  of  the  agreement  5. 

which  are  within  the  knowledge  of  the        6.  Sibbering  v.  Eisirl  of  Balcarras,  3  De 

several  parties,  whether  such  information  G.  &  S.  735;  Lyddon  v.  Moss,  4  De  G. 

be  asked  for  or  not.    Greenward  t'.  Green-  &  J.  104;  Lord  v.  Jeffkins,  35  Beav.  7; 

ward,  2  De  G.,  J.  &  S.  28.  Turner  v,  Collins,  L.  R.  7  Ch.  Ap.  329. 

A  settlement  by  an  heir  in  favor  of  his        Time  does  not  begin  to  run  against  a 

wife  and  child  will  not  be  relieved  against,  reversioner  or  expectant  until  the  rever- 

Shafto  V,  Adams,  4  Giff.  492.  sion  or  expectancy  has  fallen  into  pos- 

A  purchase  by  an  uncle,  tenant  for  life  session.     "There  is,  I  believe,  no  case  in 

of  a  nephew's  reversionary  interest  in  the  which,  during  the  continuance  of  the  same 

family  estate,  is  not  a  family  arrange-  situation  in  which  the  party  entered  into 

ment.     Talbot  v.  Staniford,  i  J.  &  H.  484.  the  contract,  acquiescence  has  ever  gone 

2.  Shelly  v,  Nash.  3  Madd.  232.  for  anything.     It  has  always  been  pre-* 
Otherwise  if  the  sale  take  place  under  sumed    that    the    same    distress    which 

,  such  circumstances  as  to  affect  the  pur-  pressed  him   to  enter  into  the  contract 

.'  chaser  with  notice  that  he  is  dealing  with  prevented  him    from    coming   to  set    it 

'  a  person  in  distress.     Fox  v.  Wright,  6  aside;  that  it  is  only  when  he  is  relieved 

Madd.  III.  from  that  distress  that  he  can  be  expected 

3.  It  is  not  sufficient  to  take  the  opinion  to  resist  the  performance  of  the  con- 
of  an  actuary.  Edwards  z'.  Burt,  2  De  G.,  tract."  Sir  Wm.  Grant  in  Gowland  v. 
M.  &  G.  55.  De  Faria,  17  Ves.  20;  Salter  v,  Bradshaw, 

So  where  a  fair  test  of  the  market  26  Beav.  161;  Beynon  v.  Cook,  L.  R.  10 
value  can  be  obtained  from  a  knowledge  of  Ch.  Ap.  393 ;  Portmore  v.  Taylor,  4  Sim, 
the  highest  bid  at  a  previous  attempt  to     182. 

sell  the  expectancy  at  auction  (Lord  v.  The  same  holds  good  as  to  confirma- 
Jeffkins,  35  Beav.  7),  or  where  it  has  at    tion.     Savery  v.  King,  5  H.  L.  C.  627. 
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f>ersons  ready  to  take  advantage  of  their  necessities,  such  dealings 
being  unfair.^ 

CATCHIVOS. — **  Things  caught  and  in  the  possession,  custody^ 
power,  and  dominion  of  a  party,  with  a  present  capacity  to  use  them 
for  his  own  purposes.*'  "^^ 

CATTLE. — "  Domestic  quadrupeds  collectively,  especially  those 
of  the  bovine  genus,  sometimes  also  including  sheep,  goats,  horses, 
mules,  asses,  and  swine."  ^ 

1.  31  k  32  Vic.   c.  4;  Bispham's  Eq.  *' beef  steer"  (Robertson  v.  State,  i  Tex. 

221;  Miller  v.  Cook,  L.  R.  10  Eq.  641;  Ap.  311),  ''beeves'*  (Hubotter  v.  State,  32 

Tyler r.  Yates,  L.  R.  6Ch.  Ap.  665;  Earl  Tex.  479),  "oxen"  (State  v.  Moreland.  27 

of  Aylesford  v.  Morris,  L.  R.  8  Ch.  Ap.  Tex.   726;  Henry  v.  State,  45   Tex.  84), 

4S4.  without  the    use    of    the    generic    term^ 

Antihoritiei   for    Catehing   Bargain. —  "cattle."    Or  the  specific  term  may  be 

Story's  Eq  Jar.  (13th  Ed.)  §§  334-348;  used  in  conjunction  with  the  generic,  as 

Bispham'sEq.§22o:  Sugden  on  Vendors  "a  certain  calf  of  the  neat-cattle  kind.' 

and  Purchasers,  277  sq.;  notes  to  Earl  of  Grant  v.  State,  3  Tex.  Ap.  i. 

Chesterfield  f/.  Janssen,  i  L.  C.  Eq.  541;  A  description  in  an  indictment  as  "  two- 

oote  to  Davis  v.  Duke  of  Marlborough,  cattle"  is  sufficient  under  a  statute  mak- 

sSwanst.  147.  ing  it  larceny  to  steal  "a  horse,  mare, 

8.  The  term  used  in  an  insurance  policy  gelding,  cow,  steer,  bull,  calf,  mule,  jack, 

covers  blubber  and  pieces  of  flesh  cut  jenny,  goat,  sheep,  or  hog."    The  term 

fTom  a  whale  and  on  the  deck  of  the  ship  covers  at  least  a  part  of  these.     People  v. 

insured.    Roger  v.  Mechanics' Ins.  Co.,  Barnes  2  Pac.  R.  (Cal.)  493. 

1  Story  (C.  C),  603.  Under  statutes  requiring  railroad  com- 
S.  Webster;  U.  S.  v.  Mattock,  2  Sawy.  panies  to  fence  their  lines,  making  them 

(C.  C.)  148.  liable  for  neglect  to  do  so,  "  cattle"  has 

Worcester's    definition     is    practically  been  decided  to  include  horses.  McAlpine 

identical,  and  is  adopted  in  Bank z/. Bank,  v.  Grand  Trunk  Ry.  Co.,  38  U.  C.  Q.  B. 

21  Wall.  (U.  S.)  294,  and  People  v.  Barnes,  446.  Asses.  O.  &  M.  R.  Co.  v,  Brubaker^ 

2  Pac  R.  (Cal.)  493-  47  111.  462.    Pigs.    Child  v.  Hearn,  L.  R. 
It  is  commonly  in  America  confined  to  9   Ex.    176.      But   see    7     Kan.    497  n. 

beasts  of  the  bovine  genus.     Webster.  Mules.     Railway  Co.  v.  Cole,  50  111.  184. 
"The  word  originally  had  a  more  exten-  Contra ^  Brown  v.  Bailey,  4  Ala.  413. 
sive and  comprehensive  meaning  than  it  Horses  and  mares  are  cattle  within  an- 
now  has  in  the  American  States.     It  has  act  making  owners  of  dogs  liable  for  in- 
still a  more    extended  signification   in  jury  done  by  them  to  cattle.     Wright  v, 
English  parlance;   and  to  give  the  term  Pearson,  L.  R.  4  Q.  B.  582. 
the  restricted  meaning  which  it  only  pos-  So  are  sheep  within  an  act  prohibiting 
sesses  in  general  American  phraseology,  the  depasturing  of    Indian    lands    with 
the  En^shman  still  uses  somequalifyinp:  horses,  mules,  or  cattle.    United  States  v, 
adjective,  such  as  black  or  neat  cattle.  Mattock,  2  Sawy.  (C.  C.)  148. 
Hsboiter  v.  State,  32  Tex.  479.  A  letter  of  credit  guaranteeing  drafts  on 

The  foUowinjg:   have  been  held  to  be  shipments  of  cattle  includes    drafts  on 

cattle  within  acts   making  it  a  criminal  shipments   of  hogs.     Bank  v.  Bank,  21 

offence  to    maliciously  kill,   wound,   or  Wall.  (U.  S.)  294. 

maim  cattle:    Asses.    Rex  v.  Whitney,  i  Cattle-Gnardi,   in    a    statute  requiring 

Moody^  3.    Horses.    The  King  v.  Paty,  2  their  erection  by  a  railroad,  means  such 

Wm.  Bl.  721;  s.  c,   2  East  P.  C.  1074.  appliances  as  will  prevent  animals  from 

Mares.  State  i'.  Hambleton,  22  Mo.  452;  going  on  land  adjoining  the  right  of  way. 

State  V.  Sotton.  24  Mo.  376.    Geldings.  It  will  not  do  to  limit  their  construction 

(Mark's  Case,  i  Lewin.  229;  Mott's  Case,  to  the  track  or  roadbed.      Mo.  Pac.  Ry. 

2  East  P.  C.  1075.   Pigs.    Russ.  &  Ry.77.  ^-  Mason.  31  Kan.  337;  s.  c,  13  Am.  & 

A  buffalo,  though  tamed,  is  not.    State  Eng.  R.  R.  Cas.  540. 

:-.  Crenshaw,  22  Mo.  457.  Cattle  turned  Loose. — Cattle  turned  into- 

Under  these  statutes  and  under  larceny  the  highway  to  graze,  under  the  care  of  a 

acts  and  cstray  laws  it  is  sufficient  to  de-  servant,  are  not.   Sherbom  v.  Wells*  3  B. 

Kribe  the  animal  or  animals  in  the   in-  &  S.  784. 

dicUDeot  as  "steer"  (States'.  Lange,  22  Driving  or  Conducting  Cattle  through. 

Tex.  591;  State  v.   Abbott,  20  Vt.   537),  the  streets  on  Sundays,  as  used  in  a  mu- 
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CAVSA.     See  CAUSE. 

CAUSE. — That  which  supplies  a  motive,  decides  action,  or  con- 
stitutes the  reason  why  anything  is  done;  hence  it  sometimes 
means  the  consideration  for  a  contract.^ 

The  origin  or  foundation  of  a  thing,  as  of  a  suit  or  action ; 
a  ground  of  action.^ 

nicipal  ordinance  forbidding  it,  does  not  Reg.  v.  Justices  of  Derbyshire,  7  Q.  B. 

cover  the  conveyance  of  calves  in  a  van  198. 

drawn  by  horses.    Triggs  v.  Lester,  L.  Cause  of  BtmoTal,  in  a  statute,  means 

R.  I  Q.  B.  259.  "  some  dereliction  or  general  neglect  of 

Fodder  for  Cattle. — Barley  on  the  way  duty,  or  incapacity  to  perform  the  duties, 

to  a  mill  to  be  ground  for  food  for  hogs  or  some  delinquency  a!ffecting  his  general 

is  fodder  for  cattle  within  an  act  exempt-  character  or  his  fitness  for  the  office."   It 

ing  such  from  toll.     Clements  v.  Smith,  is  not  sufficient  that  the  duties  of  the 

3  EI.  &  Bl.  238.  office  can  be  more  efficiently  performed 

Working  Cattle. — Under  a  statute  ex-  by  another.     People  ex  rel,   Mundy  v, 

empting  from  attachment  '*one  pair  of  Commissioners.  72  N.  Y.  445. 

working  cattle,"  a  bull  used  for  work,  the  Any  Other    Cause. — Under    a  statute 

owner  having  no  other  cattle,  is  exempt,  giving  certain  rights  of  2^  feme  sole  to  any 

Bowzey  v.  Newbegin,  48  Me.  410.  married  woman  whose  husband,  "from 

1.  Abbott's  L.  D.  The  cause,  in  the  drunkenness,  profligacy,  or  any  other 
civil  law,  was  that  which  rendered  a  cause,"  shall  refuse  or  neglect  to  provide 
contract  valid;  it  was  "the  inducement  for  her  support,  "any  other  cause" 
which  constituted  a  basis  for  the  obliga>  means  cause  ejusdem  generis^  and  does 
tion."  Hare  on  Contracts,  187.  The  not  include  "  mere  poverty,  sickness, 
following  account  of  it  is  given  by  Pol-  intellectual  inferiority,  or  physical  inabil- 
lock  (Principles  of  the  Law  of  Contracts):  ity  of  the  husband,  without  being  caused 
"  Informal  agreements  {pacta)  did  not  by  vice."  Edson  v,  Hayden,  20  Wis. 
give  any  right  of  action  without  the  pres-  682. 

ence  of  something  more  than  thf  mere  A  statute  which  permits  a  tenant  to 

fact  of  the  agreement.     This  something  quit  rented  premises  without  liability  for 

more  was  called  the  causa.     Practically  rent  where  they  have  been  destroyed  by 

the    term     covers    a    somewhat    wider  the  elements  or  any  other  cause,  without 

ground  than  our  *  consideration  executed;'  fault  of  his,  applies  only  to  cases  where 

but  it  has  no  general  notion  correspond-  the  buildings  become  untenantable  by 

ing  to  it — at  least  none  coextensive  with  reason  of  some  sudden  and  unexpected 

the  notion  of  contract;  it  is  simply  the  calamity.     Hatch  v.  Stamper,  42  Conn, 

mark,  whatever  it  may  be  in  the  particu-  28. 

lar  case,  which  distinguishes  any  particu-  Bue  Cause — ^Dne  Cause  Shown. — "Where 

lar  class  of  agreements  from  the  common  a  power  to  remove  [from  office]  for  due 

herd  of  pacta^  and  makes  them  action-  cause  is  given,  the  words  '  due  cause ' 

able."    P.  122.     See  Thomas  z/.  Thomas,  operate  as  a  limitation  on  the  power.  .  .  . 

2  Q.  B.  851.     The  term  has  passed  into  What  is  *due  cause'  for  the  removal  of 

modern  French  jurisprudence,  where  it  an  officer  is  a  question  of  law  to  be  deter- 

bas  a  more  extended  meaning,  but  never  mined  by  the    judicial  department,  and 

coinciding  with  the  English  consideration,  in  the  absence  of  any  statutory  provision 

Pollock  on  Contracts.  I S2.     Contra^^JLon-  as  to  what  shall  constitute  such  cause, 

ton  V,  Koble,  i  La.  Ann.  192.     Cause  is  should  be  determined  with  reference  to 

used  as  synonymous  with  consideration  the  nature   and  character  of   the  office 

in  L.  C.  Civ.  Code.  §§  984,  989.  and  the  qualifications  requisite  to  fill  it." 

2.  Burriirs  L.  D.;  XJ.  S.  t/.  Rhodes,  i  State  ^-xnr/.  Gill  r.  Com.  Council.  9  Wis. 
Abb.  (C.  C.)  28.  261.    The  removal  in  such  a  case  is  not 

Cause  of  Complaint. — Where  directors  a   mere    matter  of   judicial    discretion; 

of  the  poor  were  authorized  to  adjust  some  unfitness  must  be  shown.     In  re 

rates,  and  any  person  was  given  the  right  Moore  Mining  Co.,  L.  R.   12  Ch.   Div. 

•of  appeal  within  four  months  after  the  325. 

-cause  of  complaint  had  arisen,  it  was  held  For  Canso. — "  The  power  to  remove  a 

that  the  cause  of  complaint  was  the  mak-  person  from  office  '  for  cause '  means  that 

ing  of  an  order  by  the  directors.     The  a  reason  must  exist  which  is  personal  to 

.King  V.  Justices  of  Salop,  2  B.  &  Ad.  145;  the  individual  sought    to  be  removed, 
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* 

which  the  law  and  a  sound  public  opinion  Other  C^kiue.^ Where  a  power  is  given 

will  recognize  as  a  good  cause  for  his  no  to  remove  "  for  incompetency,  improper 

longer  occupying  the  place."    People  v.  conduct,  or  other  cause  satisfactory  to 

The  Mayor,  19  Hun  (N.  Y.)i  441.     The  the  board,"  "other  cause"  means  other 

cause  must  be  a  just  cause;    and   the  like  cause,  i.e.,  one  affecting  the  officer's 

power  can  only  be  exerted  after  an  oppor-  fitness  for  the  office.     State  v.  McGarry, 

lunity  given   for  a  defence.     Haight  v.  21  Wis.  498. 

Love,  39  N.  J.  Law,  14.  Probable  Gaxiie.     (See  also  Malicious 

GoodCauM — Good CauM Shown. — Aeon-  Prosecution;  False  Lmprisonment.) — 
tract  stipulating  that  it  may  be  cancelled  Where  in  a  collection  law  it  was  provided^ 
by  either  party  for  good  cause,  may  be  that  where  a  seizure  shall  be  made  pursu- 
revoked  for  any  cause  assigned  in  good  ant  to  this  act  the  onus probandi  shall  be- 
faith,  the  phrase  being  radically  uncer-  on  the  claimant  where  probable  cause  is 
tain.  Cummer  v.  Butts,  40  Mich.  332;  shown  for  such  prosecution,  it  is  held 
s.  c.  29  Am.  Rep.  530.  that  pi-obable  cause  means  not  ^^  prima 
\  **  Good  cause"  in  the  phrase  in  a  stat-  /acif  evidence,  or  such  evidence  as  in  the 
ute,  'unless  he  is  absent  from  the  United  absence  of  exculpatory  proof  would  jus- 
States,  or  prevented  by  some  other  good  tify  condemnation,"  but  "  less  than  evi- 
cause  from  testifying,"  means  a  sufficient  dence  which  would  justify  condemna- 
cause  other  than  mere  absence  from  the  tion.  It  imports  a  seizure  made  under 
State.  In  re  Jackson,  7  Biss.  (C.  C.)  circumstances  which  warrant  suspicion." 
280.  Locke  V,  U.  S.,  7  Cr.  (U.  S.)  339.     It 

Under  a  statute   providing    that  the  means  '*  reasonable  ground  of  presump- 

report  of  persons  appointed  to  appraise  tion  that  the  charge  is  or  may  be  well 

compensation  for  land  taken  for  railfoad  founded."    Wood  ik  U.  S.,  13  Pet.  (U. 

purposes  should  stand  unless  upon  good  S.)  342;  Buckley  v.  U.  S.,  4  How.  (U.  S.) 

cause  shown   for    setting  it  aside,    the  242;  Stacey  z/.  Emery,  97  U.  S.  642. 

cause  roust  be  something  clear  and  indu-  The  same  meaning  is  given  to  the  term 

bitable,  pointing  intentional  or  uninten-  in  matters  of  prize.     The  Thompson,  3 

lional  error  in  law  or  fact,  or  both.     V.  Wall.  155;  The  George,  i  Mason,  24. 

&  T.  R.  Co.  V.  Henry,  8  Nev.  165.  Probable  cause,  in  the  fourth  amend- 

A  power  to  allow  costs  for  good  cause  ment  to  the  constitution  of  the  United 

shown  is  equivalent  to  a  power  to  allow  States,  means  a  probability  that  the  crime 

such  costs  as  they  deem  just  and  reason-  has     been    committed    by    the     person 

able.     Whitcher  v.  Benton,  50  N.  H.  25.  charged,  of  which  probability  the  court 

Irresistible  Snperhoman  Came  means  or  magistrate  issuing  the  warrant  must 
act  of  God  which  ''  is  natural  necessity,  be  satisfied  by  facts  supported  by  oath  or 
as  wind  and  storms,  which  arise  from  affirmation.  U.  S.  v.  Bollman  '&  Swart- 
natural  causes,  and  is  distinct  from  out,  i  Cr.  C.  C.  373;  and  see  Tn  re  Cole- 
inevitable  accident."  Clay  Co.  v.  Simon-  man,  15  Blatchford  (C.  C),  406. 
sen,  I  Dakota,  453.  Proximate  Cause  of  anything  is  "the 

JoBtlflable  Cause  in  an  indictment  for  ma-  cause  which  naturally  leads  to  and  which- 

liciously  and  without  justifiable  cause  fore-  might  have  been  expected  to  be  directly 

ing  a  seaman  on  shore,  in  a  foreign  land,  instrumental  in   producing  the   result." 

does  not  mean  such  a  cause  as  in  the  State  v»  R.  Co.,  52  N.  H.  528.     See  also 

maritimelaw  would  authorize  a  discharge;  Negligence;  Case,  Action  on  the. 

but  a  case  of  moral  necessity,  required  Beasonable  Cause,  in  a  statute  author- 

for  the  safety  of  the  ship  and  crew,  the  izing  a  municipality  to  remove  a  court 

due  performance  of  the  voyage  and  the  clerk,  means  just  cause.     Osgood  v.  Nel- 

regular  enforcement   of  discipline.     U.  son,  L.  R.  5  H.  L.  636. 

S.  V.  Coffin,  I  Sumn.  (C.  C.)  394.  Men  must  be  considered  to  have  had 

Legal  Cause. — Relationship  within  the  reasonable  cause  to  believe  that  they  were 

fourth  degree  of  affinity  or  consanguinity  insolvent  under  a  bankrupt  law  "  when 

is  such  a  legal  cause  as  to  render  a  judge  such  a  state  of  facts  is  brought  to  their 

incompetent  to  sit  on   a  criminal  trial,  notice   in  respect  to  the  affairs  of  the 

Gill  V,  State,  62  Ala.  169.  bankrupts    as  would  have   led   prudent 

ifatnre    aad    Cause. — An     indictment  business  men  to  the  conclusion  that  they 

which  charges  that  larceny  was  commit-  could  not  meet  their  obligations  as  they 

ted  in   the  county  to  which   the  stolen  matured  in  the  ordinary  course  of  busi- 

property  was  brought,  sufficiently  notifies  ness."    Toof  v.  Martin,  13  Wall.  (U.  S.) 

the  accused  of  the  nature  and  cause  of  40. 

the  offence,  within  an  act  giving  him  a  The  mere  apprehension  of  future  mis- 
right  to  such  notification.  Norris  v,  chief  is  not  a  reasonable  cause  for  the 
State,  33  Miss.  373.  dissolution  of  a  corporation  on  the  pe- 
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Tariimi  Xeaniiifi  CA  USE.  of  tba  Word. 

A  judicial  proceeding ;  an  action  or  suit,  including  all  its  steps.^ 
^See  also  Case.) 

tition  of  a  majority  of  its  members,     /n  is  composed  of  the  right  of  the  plaintifif 

rt  Franklin  Tel.  Co.,  119  Mass.  447.  and  the  obligation,  duty,  or  wrong  of  the 

Where  "absence  from  the  habitation  defendant.     These  combined,  it  is  suffi- 

of  the  other,  without  reasonable  cause,"  ciently  accurate   to   say,   constitute  the 

is  ground  for  a  divorce,  the  reasonable  cause  of  action.     Veeder  v.  Baker,  83  N. 

cause  is  no  other  than  that  which  would  Y.  160. 

entitle  the  party  so  separating  himself  or        **  Cause  of  action  has  been  held  from 

herself  to  a  divorce.     Butler  v,  Butler.  4  the  earliest  time  to  mean  every  fact  which 

Pa.  L.  J.  284;  Cattison  v.  Cattison.  22  is   material  to  be  proved  to  entitle  the 

Pa.  St.  275;  May  v.  May,  62  Pa.  206.  plaintiff  to  succeed— every  fact  which  the 

The  certificate  of  a  magistrate  author-  defendant  #ould  have  a  right  to  traverse." 

izing  the  arrest  of  a  poor  debtor,  reciting  Hence,  where  a  cause  of  action,  in  order 

that     "satisfactory    cause"    had     been  to  be  within  the  jurisdiction  of  a  court, 

ishown  for  the  arrest,  is  not  a  compliance  must  have  arisen  within  its   territorial 

with  an  act  requiring  that  such  certificate  jurisdiction,    the    phrase    means    whole 

set  forth  that  "he  is  satisfied  that  there  cause  of  action.     Where  bills  were  drawn 

is  reasonable  cause  to  believe"  that  the  and  indorsed  in  America  and  dishonored 

-charge  contained  in  the  affidavit  on  which  in  England,  the  cause  of  action  did  not 

the  arrest  is  asked  for  is  true.     Smith  v,  arise  in  England.     Cook  v.  Gill,  L.  R.  8 

Bean,  130  Mass.  298.  C.  P.  107:  Borthwick  v.  Walton,  15  C.  B. 

Sai&e  Cause. — Where  a  statute  relieves  501. 
one  convicted  of  an  assault  on  a  woman  Where  a  promise  of  marriage  was  made 
from  "all  further  or  other  proceeding,  in 'Germany,  and  the  plaintiff  subse- 
civil  or  criminal,  for  the  same  cause,**  he  quently  came  to  England,  where  he  re- 
is  exempt  from  suit  by  her  husband,  ceived  a  letter  from  the  defendant  in 
cause  here  meaning  assault.  Maspar  v.  Germany,  the  cause  of  action  was  held 
Brown,  L.  R.  i  C.  P.  D.  97.  not  to  have  arisen  in  England.     Cherry 

1.  Abbott's  L.  D.  V.  Thompson,  L.  R.  7  Q.  B.  573. 

Cause  was  held  to  relate  to  civil  actions        The  contrary  has,  however,  been  main* 

•only,  and  not  to  embrace  que  warranto  tained.  It  is  not  the  W<^/r  cause  of  action, 

in  The  Queen  v.  Seale,  5  £.  &  B.  i.    See  but  'that  which  in  popular  meaning — 

Logan  V.  Small,  43  Mo.  254.     But  it  in-  for  many  purposes  in  legal  meaning — is 

eluded  crimtnal  cases  in  another  connec-  the  cause  of  action,  viz.,  the  act  on  the 

tion  in  The  Queen  v.  Pembridge,  3  Q.  B.  part  of  the  defendant,  which  gives  the 

901.  plaintiff  his  cause  of  complaint."  Jackson 

A  garnishee  order  under  court  rules  is  v.  Spittall,  L.  R.  5  C.  P.  542. 
not  a  decision  in  an  "action"  or  *  cause."        Where    a    promise   of    marriage  was 

Mason  v.  Wirral  Highway  Board,  L.  R.  made  outside  of  England,  and  the  breach 

4  Q.  B.  D.  459.  took  place  in  England,  the  cause  of  action 

The  term  was  held  to  mean  the  partic-  arose  in  England.     Durham  v.  Spence.  8 

ular  suit  pending,  and  not  the  cause  of  L.  R.  6  Ex.  46. 

action,  in  a  statute  providing  that  a  cause         "  Whatever  be  the  form  of  action,  the 

should  be  considered  as  abandoned  un-  breach  of  duty  is  substantially  the  cause 

less  an  appeal  was  taken  within  a  certain  of  action."     Hornell  v.  Young,  5  B.  &  C. 

time.     Koon  v.  Nichols,  85  HI.  155.  259;  Bank  of  Commerce  v.   R.  Co.,  10 

Cause  of  Action  is  "  a  right  to  bring  an  How.  Pr.  (N.  Y.)  i.  Hence  in  an  action 
action  which  implies  that  there  is  some  to  enforce  an  equitable  lien,  the  indebted- 
person  in  existence  who  can  assert,  and  ness  is  the  cause  of  action.  Borst  v. 
also  a  person  who  can  lawfully  be  sued."  Corey,  15  N.  Y,  505.  And  the  cause  of 
Bouv.  L.  D.  Douglas  v.  Beasley,  40  action  arises  in  the  place  where  the  debt 
Ala.  148;  Parker  z/.  Enslow,  102  111.  272.  is  contracted  or  originates.  Steele  7'. 
It  is  the  right  which  a  party  has  to  insti-  Commissioners  of  Rutherford,  70  N.  C. 
tute  and  carry  through  an  action.  'Meyer  157.  "  Cause  of  action."  however,  is  not 
7'.  Van  Collem,  28  Barb.  (N.  Y.)  330.  synonymous  with  "  chose  in  action." 
The  right  to  prosecute  an  action  with  Bank  v.  R.  Co.,  10  How.  Pr.  (N.  Y.)  i. 
effect.  Douglas  v.  Forrest,  4  Bing.  704.  There  is  not  a  complete  cause  of  action 
It  is  "synonymous  with  right  of  action —  until  there  is  some  one  who  can  sue. 
right  of  recovery,  and  a  complaint  which  Parker  v.  Enslow,  102  III.  272.  Hence 
does  not  show  a  right  of  recovery  fails  to  the  cLuse  of  action  does  not  accrue  until 
show  a  cause  of  action."  Graham  v.  there  is  such  a  person.  McKerras  v. 
Scripture,  26  How.  Pr.  (N.  Y.)  507.     It  Gardiner,  3  Jus.  (N.  Y.)  137. 
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TarioQS  Xeanings                                CA  USE.  of  the  Word. 

To  effect  by  agency,  power,  or  influence  ;  to  be  the  occasion  of.* 

In  an  action  by  an  administrator  on  a  removal  statute.     Lamonte  v.  Ward,  36 

bill  of  exchange,  payable  to  the  decedent,  Wis.  559. 

but  accepted  after  his  death,  the  statute  Causes  Bemalning  Untried. — An  award 

of  limitations  begins  to  run,  not  from  the  of  referees  upon  which  no  judgment  has 

time  the  bill  became  due,  but  from  the  been  rendered  is  a  *' cause  remaining  un- 

granting  of  the  letters,   at   which  time  tried."     **  A  cause  is  not  completely  tried 

there  was  first  a  person  to  sue  and  the  within  the  meaning  of  the  act  until  judg- 

action   accrued.     Murray  v.  East    India  ment  is  pronounced."     Preston  v,  Eng- 

Co.,  5  B.  &  Aid.  204.     There  must  like-  lert,  5  Binn.  (Pa.)  390. 

wise  be  some  one  who  can    be  sued.  Any  Party  to  a  Cause  includes  a  bene- 

Douglas  V.  Forrest,  4  Bing.  704.  ficial  plaintiff.     Darling  v,  Sherwood,  2 

The  action  accrues  "whenever  the  de-  U.  C.  L.  J.  N.  S.  130. 

fendant's  liability  becomes  perfect   and  CItU  Cause. — The  right  of  an  individ- 

complete,  whenever  the  defendant  has  ual  to  a  penalty  incurred  under  a  statute 

done  an  act  which  makes  him  liable  in  in  a  civil  cause,  within  the  section  of  a 

damages,  and  there  is  a  person  in  esse  to  bill  of  rights  which  prohibits  the  passage 

whom  damages   ought  to  be  paid,  and  of  retrospective  laws  for  the  decision  of 

who  may  sue  for  and  recover  the  same."  civil  causes.     Dow  v,  Norris,  4  N.  H.  16. 

In  an  action  for  damages  for  injury  re-  Proceedings  for  the  violation  of  a  city 

suiting  in  death,  brought  by  the  widow,  ordinance  is  neither  a  civil  cause  nor  a 

the  statute  of  limitations  begins  to  run  criminal  prosecution.     Withers  v.  State, 

at  the  death.     Kennedy  v,   Burrier,  36  36  Ala.  252.                                * 

Mo.  128.     But  when  the  action  must  be  A  prosecution  for  bastardy,  the  object 

brought  by  the  personal  representative,  of  which  is  to  procure  an  order  of  filia- 

the  statute  does  not  begin  to  run  until  tton  upon  the  putative  father,  and  thus 

his  appointment.     Andrews  v.  R.  Co.,  compel  him  to  aid  the  mother  in  support- 

34  Conn.  57.  ing  the  child,  is  not  a  civil  cause.    Sweet 

A  running  account  is  "  one  cause  of  v.  Sherman,  21  Vt.  23. 
action"  within  a  statute  forbidding  the  h.  mandamus  is  not  a  "civil  cause  in 
splitting  of  such  a  cause.  Bonsey  v.  law  or  equity."  Williamsport  v.  Com- 
Wordsworih,  18  C.  B.  325.  But  where  mon wealth,  90  Pa.  498. 
one  has  a  claim  against  another  for  Final  Disposition  of  the  Cause  in  a  bank- 
money  loaned,  and  also  for  goods  sold  nipt  act  means  the  final  disposition  of 
and  work  and  labor  done,  these  are  not  the  administration  of  the  estate,  and  the 
one  cause  of  action.  Kimpton  v.  Willey,  discharge  of  the  assignee.  In  re  Bright- 
9  C.  B.  719.  man  &  Lossee.  14  Blatchf.  (C.  C.)  130. 

In  an  act  giving  a  court  jurisdiction  of  Good  Cause  of  Aetlon  can  mean  no  more 

suits  when  the  cause  of  action  shall  have  than  cause  of  action.     A  cause  of  action, 

arisen  or  the  subject  of  action  shall  be  not  good,  is  no  cause  of  action.     Parker 

situated  within  a  certain  city,  cause  of  v.  Enslow.  102  111.  272. 

action  refers  to  personal  actions  only.  Suit,    Controrersy,    Matter,    or    Cause 

Bennett  v,  Erving.  4  Robt.  (N.  Y.)  671.  Depending. — An   indictment  with    issue 

Cause  Aifeotlng  Persons  Who,  eto. — The  joined  on  a  plea  of  not  guilty  is  within 

incompetency  of  witnesses  on  account  of  the  meaning  of  this   phrase.     U.  S.  v. 

color  by  the  law  of  a  State  does  not  make  Reese,  4  Sawy.  634. 

a  criminal  action  a  cause  "  affecting  per-  This  Cause. — A  stipulation  that  certain 

sons  who  are  denied  or  cannot  enforce  testimony  taken  on  a  former  trial  **may 

in  the  courts  or  judicial  tribunals  of  the  be  read  in  evidence  on  the  trial  of  this 

State  or   locality  where  they   may   be,  cause,"  applies  to  any  subsequent  trial, 

any  of  the  rights  secured  to  them  by"  and  not  merely  to  the  first.     Hincley  v. 

an  act  protecting  their  civil  rights  and  Beckwith.  23  Wis.  328. 

furnishing  the  means  of  their  vindication.  4    Webster. 

The  act  refers  only  to  parties  to  a  suit.  Under  an  act  making  a  city  liable  for 

Blyew  V.  U.  S.,   13  Wall.  (U.  S.)  581,  the  destruction  of  property  by  mobs,  un- 

overruling  U.  S.  v,  Rhodes,  i  Abb.  (U.  less  the  destruction  was  caused  by  the 

S.)  28.  owner's  illegal  or  improper  conduct,  the 

Causes   and  Suits  held  not  to   include  destruction  is  so  caused  if,  without  such 

injunctions,  they  having  been   provided  conduct  on  his  part,  it  would  not  have 

for  in  another  part  of    the  same  act.  occurred.     Palmer  v.  City  of  Concord, 

Cocke  V.  Pollock,  i  H.  &  M.  (Va.)  515.  48  N.  H.  211. 

Cause  or  Matter. ~A    proceeding  for  Cause    to  be    Taken.— If    A  delivers 

•contempt  is  a  cause  or  matter  within  a  poison  to  B,  both  intending  B  to  take  it 
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CA  VEA  T-^CEASE—CEDE—CED  ULE—CELEBRA  TE. 


CAVEAT.    (See  also  Patents  ;  Probate  ;  Executors  ;  Wills.> 

(Lat.,  "  Let  him  beware.")— A  notice  not  to  do  an  act,  given  to- 
some  officer,  ministerial  or  judicial,  by  a  party  having  an  interest- 
in  the  matter.^  Especially  a  caution  entered  in  the  court  of  pro- 
bate to  stop  probates,  administrations,  and  such  like  from  being 
granted  without  the  knowledge  of  the  party  that  enters.^ 

In  patent  law,  a  notice  filed  in  a  government  office  to  prevent  a 
patent's  being  issued  on  a  particular  device  until  the  caveator  shall 
have  an  opportunity  to  establish  his  priority  of  invention.' 

CEASE.    See  note  4« 

CEDE.— To  yield  up.« 

CEDITLE. — Technical  name  of  an  act  under  private  signature  in 
French  jurisprudence.* 

CELEBBATE.     See  note  7. 


to  cause  an  abortion,  and  B  afterwards, 
in  the  absence  of  A,  takes  it,  this  is  a 
causing  to  be  taken  by  A  within  a  statute 
punishing  the  same.  Reg.  v.  Wilson,  7 
Cox  (C.  C.),  190. 

Administer,  or  Cavia  and  Proenre  to  be 
Administered,  when  used,  in  a  statute,  of 
poison,  constitute  one  offence,  and  not 
separate  ones.  Le  Beau  v.  People,  34  N. 
Y.  223. 

1.  Bouv.  L.  D. 

8.  Williams  on  Executors,  581.  It  is  a 
mere  cautionary  act  by  a  stranger  to  pre- 
vent the  court  from  doing  any  wrong. 

8.  Bouv.  L.  D.  See  Walker  on  Pat- 
ents, 143;  Bump  on  Patents.  208. 

In  the  United  States  it  is  used  for  the 
purpose  of  protecting  persons  who  have 
made  a  new  invention  or  discovery,  and 
desire  further  time  for  maturing  the  same. 
Rev.  Stats.  4902. 

A  caveat  is  also  used  to  prevent  the 
issuing  of  a  land  patent.  Wilcox  v.  Cal- 
loway, I  Wash.  (Va.)  50;  Currie  v.  Mar- 
tin, 3  Call  (Va.),  28;  Harper  v.  Baugh,  9 
Grat.  (Va.)  508;  Caruthers  v.  Eldridge, 
12  Grat.  670;  Hanna  v.  Munn,  3  Md,  230; 
Hughes  V.  Stevens,  7  Wr.  (Pa.)  197. 

4.  Geaie  to  be  Operated. — Where  a 
policy  of  insurance  becomes  void  if  the 
premises  insured,  being  a  manufacturing 
establishment,  shall  "cease  to  be  oper- 
ated" without  agreement,  etc.,  a  perma- 
nent cessation  is  meant,  not  a  temporary 
one,  caused  by  the  prevalence  of  an 
epidemic  of  yellow- fever.  Poss  v.  Ins. 
Co..  7  Lea  (Tenn.),  704. 

Geaie  to  Eeeide.  ~A  temporary  removal 
is  not  such  removal  as  to  vacate  an  office 
which  is  declared  vacant  by  the  charter 
creating  it  when  the  occupant  "  ceases  to 
reside"  in  the  ward.  State  v.  Camden, 
39  N.  J.  L.  57. 

OoMO  to  InhftUt. — A  pauper   having 


purchased  a  leasehold  interest,  occu- 
pies the  premises  for  more  than  forty 
days,  but  finally  quits  and  ceases  to  re- 
side within  ten  miles.  Held^  he  had 
gained  a  settlement  in  the  parish,  which 
^as  lost  by  his  removal.  Reg.  v.  St. 
Giles,  2  Q.  B.  448. 

Ceased  to  be  Thereon.  ~A  statutory  pro- 
vision that  a  school-house  lot  shall  re- 
vert to  an  owner  when  a  school -house  has 
ceased  to  be  thereon  for  two  years,  does 
not  apply  where  such  house  has  not  been 
built  nor  begun,  though  two  years  have 
elapsed  since  the  choosing  of  the  location. 
Jordan  v.  Haskell,  63  Me.  189. 

Ceasing  to  Beside. — A  justice  of  the 
peace  is  not  disqualified  from  conducting 
his  office  because  an  act  of  legislature  has 
placed  him  in  a  new  township,  though 
the  State  constitution  provides  that  his 
commission  shall  become  vacant  upon 
his  ceasing  to  reside  in  the  township  in 
which  he  is  elected.  State  v.  Dilloway, 
2  Vroom  (N.  J.),  42. 

5.  WiU.— The  language  in  a  will,  "  I 
will  unto  my  son,  J.  S.,  and  to  his  heirs 
by  his  present  wife.  A.,  all  the  farm,  etc 
reserving  the  full  use  and  benefit  of  the 
above  lands  unto  my  wife  during  her 
widowhood,  for  and  at  her  death,  the 
lands  to  ced6  to  my  said  son  J.,  his  heirs 
and  assigns,  to  all  iqtents  and  purpo- 
ses," was  construed  to  mean  that  J.  took 
an  estate  in  fee  tail  and  not  a  trust  estate 
for  the  widow;  that  cede  was  synony- 
mous with  to  be  yielded  up,  and  the 
words  to  all  intents  and  purposes  meant 
the  purposes  before  expressed.  Somers 
V.  Pierson,  16  N.  J.  L.  181. 

6.  Campbell  z'.  Nicholson  et  aL 

7.  Celebrating  a  'BiXib.^Held,  that  the 
collecting  an  ofifertory  is  not,  according 
to  the  rubric,  the  celebration  of  a  rite;  and 
persons  being    churchwardens,   who  at- 
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Befiaitioii.  CELLAR—CEMETERIES,       Tltto  of  Lot-ownen. 

CELLAR,     See  note  i. 

CEMETEBIES.  (See  also  Dead  BODY;  Executors  and  Ad- 
ministrators; Nuisance;  Taxes.) 

Definiiion^  49.  Who  can  Maintain  Action  Against^  54. 

Title  of  Lot'Owners,  49.  When  Equity  will  Protect  from  Dese- 

Right  to  Improve  with  Monuments y  cration,  54. 

etc,  51.  When  They  are  Nuisances,  55. 

Right  of  Burial  of  the  Dead,  51.  Mortgages  on  Them  are  Void,  55. 

Right  to  Remove  Corpse,  52.  Exemption  from  Taxation,  56. 

Who  are  Trespassers,  53.  Exemption  from  Execution,  58. 

1.  Definition. — A  cemetery  is  a  place  where  the  dead  bodies  of 
human  beings  are  buried.* 

2.  Title  of  Lot-owners. — Rights  of  burial  in  churchyards,  although 
acquired  by  deed  of  the  particular  lot,  are  only  easements  in  land 
belonging  to  the  religious  society  which  owns  the  church  .  and 
churchyard.* 

tempted  to  make  such  a  collection,  were  8.  Washburn   on  Easements,    etc.  (2d 

not  guilty  of  unlawfully  molesting    the  Ed.)  604. 

clergyman.     Cope  v.  Barber,  L.  R.  7  C.  In    Richards  v.  Northwest   Protestant 

P.  393.  Dutch  Church.  32  Barb.  (N.  Y.)42,  an  in- 

Celebrate  %  Marriage. — A  justice  of  the  junction  was  applied  for  by  the  representa- 

peace  may  celebrate  a  marriage  out  of  tives  of  the  original  grantees  of  a  lot  in 

the  county  for  which  he  is  commissioned  the  churchyard  to  restrain  the  oflScers  of 

as  justice.     Pearson  v.  Howey,  6  Halst.  the  church  from  removing  remains  and 

(N.  J.)  13.  destroying  vault.     In   denying  the  com- 

1.  The  vestry  of  each  parish  have  plainants*  right  to  relief  the  court  s^id  : 
control  by  statute  of  all  pavements.  All  *'The  right  of  burial,  it  seems  to  me, 
vaults,  arches,  and  cellars  must  by  statute  when  confined  to  a  churchyard  as  dis- 
be  repaired  and  kept  in  order  by  the  own-  tinguished  from  a  separate  and  independ- 
ers.  But  a  cellar  the  top  of  which  con-  ent  cemetery,  although  conveyed  with 
sists  of  the  flags  or  stones  which  form  the  the  common  formalities  of  '  heirs  and 
pavement  is  not  a  cellar  within  the  mean-  assigns  forever'  must  stand  upon  the 
ing  of  the  act,  and  the  vestry  are  bound  same  footing  as  the  right  of  public  wor- 
to  repair  the  flags  as  part  of  the  pavement,  ship  in  a  particular  pew  of  the  conse- 
Hamilton  v.  Vestry  of  St.  George,  L.  R.  crated  edifice.  //  is  an  easement  in  and 
9  Q.  B.  42.  not  a  title  to  the  fret' hold,  and  must  be 

2.  Webster's  Diet.  understood  as  granted  and  taken  subject 
"Cemetery,  literally  a  sleeping  place,  (with  compensation,  of  course)  to   such 

was  the  name  applied  by  early  Christians  changes  as  the  altered  circumstances  of 

to  the  places  set  apart  for  the  burial  of  the  congregation  or  neighborhood  may 

their  dead.     These  were  generally  extra-  render  necessary.  .   .  .   Like  the  sale  of 

mural  and  unconnected  with  the  churches,  a  church  pew,  which  gives  the  mere  right 

the  practice  of  interment  in  churches  or  to  worship  in  the  place  while  the  church 

churchyards  being  unknown  in  the  first  Stands    and    is    occupied    for    religious 

centuries    of    the    Christian    era.      The  purposes,  the  sale  of  a  church  vault  gives, 

term  cemetery  has,  therefore,  been   ap-  it  would  seem,  the  mere  right  of  inter- 

propriately  applied   in  modern  times   to  ment  in  the  particular  plat  of  ground,  so 

the  burial-grounds,  generally  extra-mural,  long  as  that  and  the  contiguous  ground 

which  have  been  substituted  for  the  over-  continues  to  be  used  and  occupied  as  a 

crowded  churchyards   of    populous    par-  churchyard.     The    owner    of    the  ease- 

ishes  both  urban  and  rural."     Ency.  Brit,  ment  may  be,  in  the  case  of  a  disturb- 

tit.  Cemetery.  ance,   and    no  doubt    is,   entitled    to  a 

'*  Cemetery  properly  means  sleeping-  reasonable  compensation  or  equivalent; 

places.     The  Jews  used  to  speak  of  death  but  he  cannot  interpose  a  veto  to  the  dis- 

as  sleep.     The  Persians  call  their  ceme-  position  of  the  soil,  should  the  court,  as 

teries    *  the    cities   of    the   Silent.'     The  was  actually  the  case  in  this  instance,  on 

Greeks  thought  it  unlucky  to  pronounce  the  application  of  the  legitimate  church 

the    name  of    death."     Brewer's   Diet.,  officers,    deem   such    disposition   proper 

Phrase  and  Fable.  and    order    it    accordingly."    Sobier   v, 
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A  person  making  an  interment  in  a  cemetery  in  the  absence  of 
a  deed,  properly  executed,  etc.,  does  so  under  a  mere  license,  and 
his  exclusive  right  to  make  such  interments  in  a  particular  lot 
would  be  limited  to  the  time  during  which  the  ground  continued 
to  be  used  for  burial  purposes.*  And  upon  the  ground  ceasing  to 
be  used  for  burial  purposes  all  he  could  claim  would  be  that  he 
should  have  due  notice  and  an  opportunity  to  remove  the  bodies 
and  monuments  to  some  other  place  of  his  own  selection,  if  he  de- 
sired to  remove  them  himself,  and,  in  default  of  his  so  doing,  that 
said  remains  should  be  decently  removed  by  others.'-* 

But  where  the  right  to  burial  is  acquired  by  deed,  properly  ex- 
ecuted, etc.,  the  owner  cannot  be  deprived  of  such  right  without 
compensation.^ 

Where  the  proprietor  of  grounds  laid  out  for  use  as  a  public 
cemetery  makes  a  conveyance  of  a  burial  lot,  no  interest  in  the 

Trinity  Church,  109  Mass.  21;  Buffalo  in  the  soil,  nor  could  it  operate  as  a 
Cemetery  v.  City  of  Buffalo,  46  N.  Y.  grant  of  an  easement,  because  it  was  not 
593;  Price  et  al,  v.  M.  E.  Church  et  al.,  under  seal  nor  was  it  acknowledged  and 
4  Ohio,  515.  Compare  Brick  Presbyterian  recorded,  so  as  to  be  effective  to  convey 
Church,  3  Edw.  155.  such  an  interest.     The  right  to  an  ease- 

In  this  case  the  petition  was  filed  for  ment  must  be  founded  upoif  a  grant  by 
sale  of  the  church  and  churchyard,  to  deed,  or  upon  prescription,  for  it  is  a 
which  a  number  of  pew-holders  and  vault-  permanent  interest  in  another's  land, 
owners,  the  latter  claiming  under  deeds,  with  a  right  of  enjoyment;  whereas  a 
objected.  The  petition  was  dismissed,  mere  license  is  but  an  authority  to  do  a 
the  vice-chancellor  observing:  *'Thein-  particular  act  or  series  of  acts  upon 
lention  obviously  was  to  sell  and  dispose  another's  land,  without  possessing  any 
of  the  land,  and  not  to  grant  a  mere  estate  therein.  At  most,  then,  the  ner- ' 
temporary  use  and  privilege  to  construct  tificate,  such  as  we  have  here,  conferred 
vaults  in  the  land  with  a  reserve  of  the  only  a  privilege  or  license  to  make  inter- 
title  in  the  church.  It  was  a  grant  of  the  ments  in  the  lot  described,  exclusively 
land  itself,  such  as  passed  the  title  to  of  others,  as  long  as  the  ground  remained 
the  purchasers  or  lessees,  and  hence  the  a  burying-ground  or  cemetery."  Meagher 
form  of  conveyance  describing  each  lot  by  v,  Driscoll,  99  Mass.  381;  Kincaid's  Ap- 
metes  and  bounds,  with  all  the  apt  words  peal,  66  Penn.  St.  411;  McCrea  v.  Marsh, 
generally  used  to  pass  the  title  to  land."  12  Gray  (Mass.),  211;  Burton  v.  Scherf,  i 
Winit  V.  Ger.  Ref.  Ch.,  4  Sandf.  Ch.  471.  Allen  (Mass.).  133;  Bryan  v.  Whistler,  8 
C.  received  from  the  superintend-  B.  &  C.  288;  Wood«/.  Leadbiter,  13  M.  &. 
cnt  of  a  cemetery  a  receipt  for  $75,  W.  841,  G^m/ar^f  Moreland  z/.  Richardson, 
being  the  amount  of  the  purchase  money  22  Beav.  596;  Page  v.  Symonds.  68  N.  H. 
of  ''a  plot  of  ground  eight  feet  by  eight  17  (1883);  s.  c,  56  Am.  R.  481,  19  Am. 
feet  in  Calvary  Cemetery,  .  .  .  Section    Law  Reg.  65. 

7,  Range  35,  Plot  D,  4  Graves,  5.  6,  7,  8."  2.  Partridge  v.  First  Church,  39  Ind. 
It  was  held  that  this  operated  asacertifi-  631;  Craig  v.  First  Presbyterian  Church, 
cate  of  his  right  to  use  the  lot  for  burial  88  Penn.  St.;  s.  c,  32  Am,  R.  417.  In 
purposes  only,  conformably  with  the  es-  the  latter  case  it  was  held  that  "  One 
tablished  by-laws  of  the  corporation,  who  is  merely  a  pew-holder  or  has  relatives 
The  instrument  was  not  a  conveyance  buried  in  the  yard,  and  has  no  contract 
or  grant  vesting  title.  People  v.  St.  relation  with  the  church,  cannot  main- 
Patrick's  Cathedral  Trustees,  21  Hun  tain  the  objection  that  an  act  of  the  legis- 
(N.  Y.),  184.  lature  authorizing  the  removal   of    the 

1.  Partridge  et  al.  v.  First  Indepen-  dead  from  such  churchyard  impairs  the 
dent  Church,  39  Ind.  631,  where  after  obligation  of  a  contract."  See  dissenting 
reciting  the  facts,  and  stating  that  the  opinion  of  C.  J.  Agnew.  Rayner  v. 
certificate  was  neither  under  the  seal  Nugent  and  Brown,  i  Am.  &  Eng.  Corp. 
of  the  corporation,  nor  acknowledged  Cases.  267  and  note, 
nor  recorded,  the  court  says:  **  We  think  8.  Richards  7^  Northwest  Protestant 
it  clear  that  it  conferred  no  title  or  estate   Church,  32  Barb.  (N.  Y.)42. 
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alleys  which  separate  it  from  other  lots,  except  a  right  of  way, 
passes  to  the  purchased,  unless  particularly  expressed  in  the  deed.^ 

The  doctrine  as  to  burial  rights  does  not  apply  to  cases  where 
the  grave  is  in  a  separate  independent  cemetery  not  associated  or 
connected  with  any  other  society  or  body  politic* 

No  adverse  right  by  prescription  can  be  established  in  a  public 
burying-ground  by  proof  of  fencing  it,  pasturing  upon  it,  cutting 
trees  therefrom,  and  cultivating  a  part  of  the  land.* 

A  grant  of  a  lot  in  a  cemetery  is  said  to  be  analogous  to  a  grant 
of  a  pew  in  a  meeting-house,  and  the  right  of  burial  in  a  public 
burying-ground  in  some  respects  resembles  the  right  of  pew 
tenancy.* 

The  continuous  and  notorious  use  of  land  for  twenty  years  as  a 
public  burial-place,  with  the  acquiescence  of  the  owner,  affords 
presumptive  evidence  of  its  dedication  for  that  purpose,  and  the 
owner  is  estopped  from  denying  it,  and  will  be  enjoined  from  in- 
terfering with  such  use.^ 

Where  a  lot  in  a  cemetery  is  sold,  with  reference  to  a  certain 
plan,  on  which  plan  appears  a  certain  avenue,  leading  up  to,  or 
close  beside,  the  lot,  affording  a  convenient  highway  to  and  from 
it,  that  avenue  becomes  a  servitude  in  favor  of  the  lot  and  cannot 
be  legally  obstructed.* 

3.  Sight  to  Improfve  witli  Monuments,  etc. — The  owner  of  the  lot 
has  a  right  to  enter  on  the  same  at  all  times  to  improve  and  erect 
suitable  monuments  and  vaults.  And  all  monuments  so  erected 
are  regarded  as  the  personal  property  of  the  lot-owner,  and  he 
would  have  the  right  to  remove  the  same  upon  the  lot  ceasing  to 
be  used  for  the  purpose  of  burial.''  Property  in  monuments  and 
vaults,  etc.,  to  the  heir-at-law.® 

4.  Sight  of  Burial  of  the  Dead. — A  dead  body  is  not  property, 
but  there  are  rights  attached  to  a  dead  body — rights  to  care  for 
it,  watch  over  it,  and  bury  it — which  the  law  will  protect.*     Gen- 

1.  Seymour  v.  Page,  33  Conn.  64.  A  widow  can,  with  the  consent  of  the 

1  Richards  v.  Dutch  Church,  32  Barb,  heirs,  erect  a  monument  at  the  grave  of 
{K.  Y,)42;  Gay  f.  Baker,  17  Mass.  435;  her  deceased  husband,  and  give  the  con- 
Daniel  V,  Woc^.  I  Pick.  (Mass.)  102;  tractor  a  license  to  enter  the  burial-lot 
Bryan  IT.  Whistler,  8  B.  &  C.  288;  Downey  for  the  purpose  of  removing  it  if  it  is  not 
?'.  Dee,  Cro.  Jac.  605.  satisfactory,  or  is  not  paid  for  according 

t.  Commonwealth  v.  Viall,  2  Allen  to  the  terms  of  the  contract.  Fletcher  et 
<Mass.X  172.  al.  v.  Evans  (Mass.  1885),  2  N.  E.  Rep. 

i  Jones  V.  Towne,  58  N.  H.  462;  s.  c,    837. 
42  Am.  R.  602;  Sohier  v.  Trinity  Church,       The  indisputable  and  paramount  right 
109  Mass.    I2x;    Kincaid's    Appeal,   66   as  well  as  duty  of  a  husband  to  dispose 
Pcnn.  SL411;  s.  c,  5  Am.  R.  337.  of    the   body  of    his  deceased   wife  by 

5.  Boyce  v.  Kalbough,  47  Ind.  334  a  decent  sepulture,  in  a  suitable  place,^ 
^1877);  s.  c,  27  Am.  R.  464.  See  Ed-  carries  with  it  the  right  of  placing  over 
wardsv.  Stoaington  j3em.,  20  Conn.  477.    the  spot  of  burial  a  proper  monument. 

%.  Back  V.  Wall,  29  La.  Ann.  38;  s.  c,  Durell  v.  Hay  ward,  9  Gray  (Mass.),  248. 
29Am.  R.  318.  9.  2  Black  Com.  429;   4  Black  Com. 

7.  Partridge  ».  First  Church,  etc.,  39  235;  Pierce  v.  Swan  Point  Cem.,  10  R.  I. 
Eod.^!.  227;   Guthrie  v.   Weaver,    i    Mo.   App. 

•^  2  Black  Com..  429;  Safin  v.  Hark-    136;  Reg.  v,  Sharpe,  7  Cox  C.  C.  214. 
4K.  H.  415.  In  Indiana  it  is  held  that  the  bodies  of 
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erally,  where  there  is  no  expressed  wish  of  the  testator  as  to  the 
disposition  of  his  remains,  the  wishes  of  the  surviving  husband  or 
widow  shall  control,  as  against  the  next  of  kin.^ 

A  husband  is  bound  to  bury  his  deceased  wife,  and  a  wife  must 
bury  her  deceased  husband.*^  A  parent  is  bound  to  provide  a 
Christian  burial  for  the  body  of  a  deceased  child.* 

It  is  the  general  right  of  every  one,  recognized  as  such  by  the 
commpn  law,  to  have  his  body  carried,  decently  covered,  from  the 
place  where  it  lies  to  the  cemetery,  or  other  proper  inclosure,  and 
there  put  under  the  ground.* 

The  expressed  wish  of  the  deceased  will  control  the  right  to  the 
burial  of  his  body.* 

Replevin  will  not  lie  for  a  coffin  and  its  contents,  when  those 
contents  are  a  corpse.* 

5.  Bight  to  Remove  Corpse. — A  husband  has  the  right  to  remove 
the  corpse  of  his  wife  where  it  had  been  buried  in  the  lot  of 
another  without  his  consent.'' 

the  dead  belong:  to  the  surviving  rel&tives,  unburied,  nor  he  cannot  cast   it  out,  or 

in  the  order  of  inheritance,  as  property  expose  the  body  to  violation,  or  to  offend 

to  be  disposed  of  as  they  shall  deem  fit,  the  feelings  or  endanger  the  health  of  the 

but  subject  to  such  burial  regulations  as  living,  nor  can  he  do  anything  which  pre- 

are  reasonable  and  proper  for  the  public  vents    a    Christian   burial.      Regina    v, 

health  and  advantage.     Bogert  v,  Indi-  Stewart,  4  Eng.  C.  L.  773. 

anapolis,  13  Ind.  134.  5.  In  Scott  v.  Riley,  40  Leg.  Int.  (Pa.) 

In  New  York  it  was  held  that,  in  the  382.  Phil.  Com.  Pleas  (1883),  it  was  held 

absence  of  testamentary  disposition,  the  that  a  court  of  equity  will  not  interfere  to 

right  to  bury  the  corpse  belongs  ezclu-  give  the  right  of  burial  to  the  next  of  kin 

sively  to  the  next  of  kin.     That  the  right  againsttheexpresscd  wish  of  the  deceased, 

to  protect  the  remains  includes  the  right  Deceased,   a  female  aged   23,  had  been 

to  preserve  them  by  separate  burial,  to  living  with  the  defendants,  for  whom  she 

select    the   place  of    sepulture,   and    to  worked  seven  years  previous  to  her  death, 

change  it  at  pleasure.  That  if  the  place  of  She  had  been  entirely  neglected  by  her 

burial  be  taken  fqr  public  use,  the  next  parents  during  that  time.      Just  before 

of  kin  may  claim  to  be  indemnified  for  her  death   she  expressed    fears  that  her 

the  expense  of  removing  and  reinterring  father  would  claim  her  body  and  not  give 

their  remains.     In  re  Widening  Beekman  her  the  burial  she  desired,  and  requested 

Street,  4  Bradf.  502.  the  defendants  to  bury  her  in  their  lot. 

In  Pennsylvania^  that  at  common  law  The  court  stated  that  there  was  no  law 

it  is  the  duty  of  the  executor  to  bury  the  which  compels  the  next  of  kin  to  perform 

deceased,  and   in  a  manner   suitable  to  the  duties  of  burial.     See  In  re  Widening 

the  estate  he  leaves  behind  him.     Wyn-  Beekman  Street,  4  Bradf.  503. 

koop  V.  Wynkoop,  42   Pa.    St.  293;    10  0.  When  a  coffin,  with  the  consent  of 

Cent.  Law  Jolir.  g§  303.  325,  478.  all  persons  having  a  pecuniary  interest 

1.  Durell  V,  Hay  ward,  9  Gray  (Mass.),  in  it,  has  been  deposited  in  the  earth  for 
248;  Wynkoop  v,  Wynkoop,  42  Pa.  St.  the  purposes  of  interment,  with  a  corpse 
293;  Secor  V.  Secor,  31  Leg.  Int.  268.  enclosed   within   it,   it   is  no   longer  an 

2.  Ambrose  v.  Kerrison,  10  C.  B.  776;  article  of  merchandise.  There  is  no 
Chappie  V.  Cooper,  13  Mees.  &  W,  259;  property  in  a  corpse:  the  relatives  have, 
Weld  V.  Waker.  i  Am.  Law  Rev.  57;  in  regard  to  it,  the  right  of  interment,  and 
Jenkins  v.  Tucker,  x  H.  Bl.  90.  this  having  once  been  exercised  by  the 

3.  Regina  v.  Vann,  2  Den.  C.  C.  325.  father  of    the   married   woman,    though 

4.  Regina?/.  Stewart,  12  Ad.  &  El.  773;  against  the  consent  of  the  husband,  or  by 
Pierce  v.  Swan  Point  Cem.,  10  R.  1.  227.  the  husband,  though  against  the  consent 

Under  the  common  law,  it  was  held  in  of  the  father,  no  right  to  the  corpse  re- 
England  that  the  duty  of  seeing  to  the  mains,  except  to  protect  it  from  insult, 
providing  for  the  funeral,  and  of  carrying  Guthrie   ?'.    Weaver,    i    Mo.    App.    136. 
to  the  grave  the  dead  body,  rests  upon  See   Eng.  Rrp.,   Moak's  notes,   427;    16 • 
the  person  under  whose  roof  the  death  Am.  Law  Reg.  (N.  S.)  156. 
rakes  place.     He  cannot  keep  the  body  7.  Weld  v.  Walker,  130  Mass.  422. 
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■ 

A  widow  has  no  such  control  over  the  body  of  her  dead  husband 
as  to  give  her  power  to  remove  it  from  the  cemetery  where  it  was 
buried  by  his  relatives  to  one  of  her  own  selection.^ 

A  son  cannot  remove  the  corpse  of  his  mother  from  the  family 
burial-place;*  nor  that  of  his  father.* 

When  a  body  has  once  been  buried  no  one  has  a  right  to  remove 
it  without  the  consent  of  the  owner  of  the  grave  or  leave  of  the 
proper  ecclesiastical,  municipal,  or  judicial  authority.* 

The  legislature  has  the  right  to  authorize  a  municipality  to  re- 
move the  remains  of  the  dead  from  the  cemeteries.* 

6.  Who  are  Trespassers. — An  interment  made  in  a  lot  by  a 
stranger  is  a  trespass  for  which  such  stranger  is  liable  to  the 
owner.* 

One  who  takes  up  tombstones  in  a  churchyard,  or  defaces  the 
inscriptions,  is  a  trespasser.'' 

The  unlawful  disinterment  of  a  dead  body  consists,  not  merely 
in  the  removal  of  the  dead  body,  but  in  its  removal  without  the 
consent  of  the  deceased,  given  in  his  lifetime,  or  of  his  near 
relatives,  given  since  his  death.** 

The  erection  of  a  structure  on  land  of  the  builder  to  exclude 
surface  water  which  would  otherwise  flow  from  an  adjoining  burial- 
ground  is  not  a  trespass.® 

One  has  the  right  to  enter  a  burial-lot  and  remove  a  tablet  sold 
and  placed  there  conditionally,  on  breach  of  the  condition  of 
payment,  without  the  assent  of  the  owners  of  the  tomb.*® 

In  Fox  V.  Gordon,  40  Leg.  Int.  374,  and  the  due  preservation  of  the  public 

Phil.  Com.    Pleas,    the  court   held    that  health,  require  that  a  corpse  should  not 

when  the  husband  has  once  exercised  the  be  disinterred  or  transported  from  place 

right   of    burial,  and   consented    to    the  to  place,  except  under  extreme  circum- 

burial  of  his  wife  in  a  certain  place,  he  stances  of  exigency, 

cannot,  after  the  lapse  of  years,  remove  4.   Regina  v.  Sharpe,  7  Cox  C.  C.  216; 

the  remains  to  another  place.     The  wife  Wynkoop  v.   Wynkoop,  42  Pa.  St.   293; 

and   child,  who    had    died   some   weeks  Weld  v.  Walker,  130  Mass.  422;  s.  c,  39 

previous,  were  interred,  with  the  consent  Am.  R.  467. 

of  the  husband,  in  the  burial-lot  of  the  5.  Craig  v.  First  Pres.  Church,  88  Pa. 
father-in-law,  by  whom  the  expenses  in  St.  42;  s.  c,  32  Am.  R  417. 
the  last  sickness  and  funerals  of  both  '*  The  right  of  the  legislature  to  author- 
were  paid.  The  husband  acquiesced  ize  the  removal  of  the  dead  from  ceme- 
three  years  in  the  place  of  burial  of  his  teries  is  well  settled.  So  it  may  delegate 
child  and  wife.  such   power  to   municipalities.     It   is  a 

1.  Ehlen  v,  Ehlen,  Circuit  Ct.,  Balti-  police    power    necessary  to    the    public 

more.    18   C.    L.  N.  208;    Wynkoop    v.  health    and   comfort."     Coats   v,  N.  Y. 

Wyncoop,  43    Pa.  St.  293.      Compare   5  City,  7  Cow.  (N.  Y.)  585;  Charlestown  v. 

Wk.  L.  Bui.  786.  Wentworth,  etc.,  4  Strob.  Law  Rep.  (S. 

%.  Reg.  V.  Sharpe.  7  Cox  C.  C.  214.  Car.)  306.    See  note  to  Raynerzr.  Nugent, 

Erie.' J.,  in    delivering    the    opinion,  I  Am.  &  Eng.  Corp.  Cases,  271. 

said:  **Our  law  does  not  recognize  the  6.  Smith  z'.  Thompson,  55  Ind.  5;  s.c, 

right  of  any  one  child  to  the  corpse  of  its  39  Am.  R.  409. 

parent.  .  .  .  And  there  is  no  authority  7.    Francis    v.    Ley,    Cro.    Jac.    367, 

for  saying  that  relationship  can  justify  Spooner    v.    Brewster,   3    Bing.  136;   i 

the  taking  of  a  corpse  from  the  ground  Addison  on  Torts  (Wood's  Ed.).  16. 

where  it  has  been  laid."     Reg.  v,  Sharpe,  8.  Tate  v.  Stale,  6  Blackf.  (Ind.)  no; 

Dears.  &  B.  160.  State  v.  McClure,  4  Blackf.  (Ind.)  328. 

8.  Secor*s  Case,  31  Leg.  Int.  268.  9    Bates  v.  Smith,  100  Mass.  181. 

A  proper  respect  for  the  dead,  a  regard  10.  Fletcher  v,  Evans,  S.  J.  C.  Mass. 

ior  the  tender  sensibilities  of  the  living,  (1885);  3  Daily  Law  Rec.  No.  22. 
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7.  Who  can  Ifaintain  Action  agaimt — ^The  person  who  has  the 
freehold  of  the  soil  may  bring  an  action  of  trespass  against  such 
as  dig  and  disturb  it.^ 

One  who  erects  tombstones  in  a  churchyard  can  maintain  an 
action  for  defacing  or  removing  them,*  and  if  he  is  dead  the  right 
of  action  belongs  to  his  heirsT  Any  person  in  actual  possession 
may  maintain  an  action  against  a  wrong-doer.** 

The  gist  of  the  action  is  the  breaking  and  entering  the  close, 
yet  the  circumstances  which  accompany  and  give  character  to  the 
trespass  mav  always  be  shown  either  in  aggravation  or  mitigation 
of  damage.* 

8.  Wl^n  Sqnity  will  Protect  from  Deoecration,  etc. — Equity  will 
restrain  invasion  and  quiet  the  possession  of  grounds  appropriated 
by  a  church  organization  to  purposes  of  a  cemetery;  and  will,  in 
a  proper  case,  enjoin  town  authorities  who  have  assumed,  by  vir- 
tue of  an  alleged  plot  and  dedication,  to  open  a  highway  through 
such  lands.* 

A  court  of  equity  will  interfere  to  prevent  a  mere  trespass.'^ 
A  purchaser  of  land  upon  which  is  located  a  burial-ground  may 
be  enjoined  from  removing  the  bodies  therefrom,  if  he  attempts 
to  do  so  against  the  wishes  of  those  interested.® 

Mortgagees  will  also  be  enjoined  from  destroying  or  defacing 
graves,  or  from  doing  any  act  which  may  prevent  future  inter- 
ments.* 

1.  Kini;  v.  Lynn,  2  T.  R.  733;  Haynes*  a  burying^^ound,  he  and  his  grantees 

Case,i2Co.ii3;  Corven'sCase.X2Co.i05.  have  no  greater  control  over  it  than  a 

**  But  iboui(h  the  heir  has  a  property  lot-holder,  and  the  latter  may  maintain 

in  the  monuments  and  escutcheons  of  his  an  action  a^^ainst  the  grantee  of  the  per- 

ancestor.  yet  he  has  none  in  his  body  or  son  who  dedicated  the  ground  for  trespass 

ashes,  nor  can  he  bring  any  civil  action  upon  plaintiff's  lot  and  removing  sione 

agamst  such   as  indecently,  at  least,  if  post    placed  there    by  him.     Pierce    t*. 

not  impiously,  violate  and  disturb  their  Spofford.  53  Vt.  39. 

remains,   when  dead  and   buried.     The  6    Trustees  v,  Walsh.  57  111.  363. 

parson,  indeed,  who  has  the  freehold  of  7.  The  property  dedicated    to  public 

the  soil,  may  bring  an  action  of  trespass  and  pious  uses,  threatened  with  desecra- 

againsi  such  as  dig  and  disturb  it."    2  tion — the  sepulchres  of  the  dead  with  vio- 

Black  Com.  429.  lation — the  sentiment  of  natural  affection 

8.    Francis    v.    Ley.    Cro.    Jac.    367;  of  the  surviving  kindred  and  friends  of 

Spooner  v.  Brewster.  3  Bing.  136.  the  deceased  to  be  wounded — the  memo- 

8.  Sabin  v.  Harkness,  4  N.  H.  415.  rials  erected  by  piety  and  love  removed, 

4.  Barnstable  v  Thatcher,  3  Mete.  243.  so  as  to  leave  no  traces  of  the  last  home 

A  grantee  who  has  buried  the  remains  ot    their  ancestors*  to  those  visiting  the 

of  his   child  in   a  lot  in  a  cemetery,  of  spot  in  future  generations,  were  acts  that 

which  he  holds  possession  under  a  deed  could  not  be  redressed  by  the  ordinary 

from  the  proprietor,  which  sets  forth  that  process   of  law.     The  remedy  must    be 

such  grantee  is  entitled  to  the  lot,  haben-  sought  in  the  protecting  power  of  a  court 

dum  to  him  and  his  heirs  and  assigns,  to  of  equity,  operating  by  injunction  to  pre- 

his  and  their  use  as  a  place  for  the  burial  serve  the  asylum  of  the  dead  and  quiet 

of  the  dead,  may  maintain  an  action  of  the  just  and  natural  sensibilities  of   the 

tort  in  the  nature  of  qiiare  clausum  fregii  living.       Beatty   v.    Kurtz,    2    Pet.    566; 

againsi  the  superintrndent  for  disinter-  Boyce  v.   Kalbaugh,  47   End.  334;  s.  c, 

ring  and  removing  the  remains  therefrom.  28  Am.  R.  464. 

Meagher  7/.  DriscoU,  gg  Mass  3S1.  8.  First  Pres.  Church  v.  Second  Pres. 

6.   Brewer  v.    Dew,    11    Mees.   &   W.  Church,  2  Brewst.  (Penn.)  372. 

625;  Guerin  v.  Harvey,  5  Taunt.  443.  9.  Mooreland  v,  Richardson,  24  Beav. 

But  alter  one  has  dedicated  land  for  33. 
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One  who  has  dedicated  land  to  the  public  for  burial  purposes, 
the  dedication  having  been  accepted,  will  be  prohibited  from  de- 
facing  or  meddling  with  the  graves  thereon,  at  the  suit  of  any  one 
having  relatives  or  friends  buried  there. ^ 

9.  When  They  are  HaiBancefl. — A  burial-ground  near  dwellings  is 
not  necessarily  a  nuisance,  and  its  use  can  only  be  enjoined  on 
clear  proof  of  probable  injury/^ 

If,  however,  it  can  be  clearly  proven  that  a  place  of  sepulture  is 
so  situated  that  the  burial  of  the  dead  there  will  endanger  either 
life  or  health  by  corrupting  the  surrounding  atmosphere  or  the 
waters  of  wells  or  springs,  a  court  will  grant  injunction  relief.* 

Mere  proximity  will  not  constitute  a  cemetery  a  nuisance.* 

10.  Mortgages  on  Cemetery  Lots  are  Void. — A  mortgage  made 
upon  a  cemetery  lot  where  an  interment  has  been  made  is  void, 
as  against  public  policy  ;*  but  where  no  interment  has  been  made, 

1.  Davidsons.  Reed,  ill  111.  167;  s.  c,       8.  Clark  v  Laurence.  6  Jones  Eq.  (N. 

53  Am.  R  613;  BeaU^  v.  Kurtz,  2  Pet.  Car.)  83;  Barnes  z/.  Hathorn,  54  Me.  124. 
585.  4.  Nor  can   the  verdict   be  sustained 

8.  Mus^ove  V.  St.  Louis  Church.   10  upon  the  sole  ground  of  the  cemetery's 

La.  .\nn  431;  New  Orleans  v.  Wardens,  proximity  to  the  plaintiff,  and  the  con- 

II  La.   Aon.   244;   Ellison   v    Commis-  sequent  depreciation  of  the  mai  ket  value 

sioners.  5  Jones  Eq.  iN.  Car.)  57;  Lake  of  bis  property.     For  a  repository  of  the 

View  V.  Lutz.  44  111.  81;  Begein  v.  City  dead  is  yet  indispensable,  and  wherever 

of  Anderson.  28  Ind.  79.  located,  it  must  ex  necessitate  be  in  the 

"Burial-places  for  the  dead  are  ind  is-  vicinity  of  the  piivate  property  of  some 

pensabie     They  may  be  the  property  of  one  who  might  prove  its  market  value 

ibc  public,  devoted  10  the  uses  of  the  pub-  injuriously  affected  thereby.     Cemeteries 

lie.  or  the  owner  of  a  freehold  may  de-  are  not  necessarily  even  shocking  to  the 

vote  a  part  of  his  premises  to  the  burial  senses  of   ordinary  persons.     Many  are 

of  his  family  or  friends.     It  is  but  a  just  rendered  attractive  by  whatever appropri-  \ 

exercise  of  his  dominion  over  his  own  ate  act  art  and  skill  can  suggest,  while  to 

property.    Neither  adjoining  proprietors  others  of  morbid  or  excited   fancy  or  im- 

oor  the  public  can  complain,  unless  it  is  agination   they  become  unpleasant,  and 

sbown   that,   from    the   manner  of    the  induce  mental  disquietude  from  associa- 

burial,  or  some  other  cause,  irreparable  tion,  exaggerated  by  superstitious  tears, 

injury  will  result  to  them.     It  is  quite  an  The  law  protects  against  real  wrong  and 

error  to  suppose  that  of  itself  a  burying-  injury  combined,  but  not  against  either 

grouod  is  a  nuisance  to  those  living  in  or  both  when  merely  fanciful.     The  hu- 

ibe  vicinity.      Much   depends   upon  the  man  contents  of  these  graves  cannot,  as 

mode  of  interment,   whether  it   can   be  they  lie  buried  there,  offend  the  senses, 

justly  asserted  that  in  any  event  injury  in  a  legal  point  of  view.     The  memorial 

will  result  from  it.     The  particular  local-  stones  alone  affect  the  senses,   and  the 

ity  and  its  surroundings   must  also   be  same  would  result  to  the  superstitious, 

considcrrd.      Low,  damp   grounds,  per-  though  nothing  human  lay  beneath  them, 

colaied  by  water,  will  hasten  decomposi-  If  this  burial-ground  is,   under  the  cir- 

tioo  and  the  soil  will  be  saturated  with  cumstances,  a  private  nuisance,  then  it  is 

its  products.     Dry.  high,  well-ventilated  also  a  public  nuisance  to  every  traveller 

loca.ties  retard   rather  than  hasten  de-  who  passes  on  the  road,  as  well  a^  every 

composition,  and  if   in  a  brief  space  of  soldier's     monument     in     the     country. 

lime  there  were  numerous  burials,  there  Monk  v.  Packard.  71  Me.  309:  s.  c.  36 

might  be  great  peril  of  the  products  of  Am.  R.  315;  Cooley  on  Tons.  600;  First 

decomposition  escaping  into  and  poUut  Baptist  Church  v.  Railroad,  5  Barb.  (N. 

Ing  the    atmosphere."      Kingsbury    v.  Y.)79;  New  Orleans  z/.  Wardens,  etc.,  1 1 

Flowers,  65  Ala.  479:  s.  c,  39  Am.   R.  La.   Ann.    244;   Barnes  z/.   Hathorn,   54 

14;  Ellison  V.  Comrs.  of  Washington   5  Me.  124. 

Jones  Eq.  (N.  Car.)  57;  Dunning  v,  Au-       5.  Plaintiff  conveyed  to  H.  by  deed,  ab- 

rora.  40  111.  481;  Barnes  v,  Hathorn,  54  solute    in  form,  a  lot   in  a  cemetery  in 

Me.  124.  which  plaintiff  had  buried  his  children. 
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and  there  is  no  statutory  provision  forbidding  it,  it  is  valid.* 
11.  Exemption  firom  Taxation. — Most  of  the  States  contain  either 
a  constitutional  or  a  statutory  provision  exempting  burial-grounds 
from  taxation.  In  Ohio  the  constitution  provides  that  "  laws 
shall  be  passed  taxing  by  a  uniform  rule  ...  all  real  and  personal 
property,  according  to  its  true  value  in  money,  but  burying^ 
grounds  .  .  .  may  be  exempted  from  taxation,'**^  and  bv statute  it 
is  provided  that  they  shall  be  exempted  from  taxation.^ 

But  this  does  not  relieve  the  association  from  paying  an  assess- 
ment for  a  street  improvement.*  But  its  lands  cannot  be  sold  to 
pay  such  assessment.* 

This  exemption  from  taxation  includes  all  lands  dedicated  for 
cemetery  purposes  and  the  necessary  improvements  therein,*  even 

This  deed  was  intended  as  a  mortgage,  s.  c,  17  Am.  R.  153;  Paterson  v.  Society, 
security  for  a  loan  of  money.  H.  con-  etc.,  24  N.  J.  L.  385;  Northern  Liberties 
veyed  the  lot  to  F.,  who  conveyed  it  to  C.  v.  St.  John's  Church,  13  Pa.  St.  104; 
for  a  valuable  consideration.  C.  knowing  Crawford  v.  Burrell  Tp.,  53  Pa.  St.  219, 
that  interments  had  been  made  in  the  280;  Orange  &  A.  R.  Co.  v.  Alexander, 
lots.  It  was  held  that  the  deeds  were  17  Gratt.  (Va.)  176;  Second  Univ.  Soc.  v. 
void,  and  equity  would  restrain  a  removal  Providence,  6  R.  1.  235;  Beals  v.  Rubber 
of  the  bodies  interred.  "But  that  it  is  Co.,  11  R.  I.  381;  Reclamation  Dist.  v. 
an  ofifence  against  good  morals  to  mort-  Goldman.  61  Cal.  205;  Emery  ?/.  Gas  Co., 
gage  a  small,  isolated  plot  of  ground  in  28  Cal.  345;  Palmer  v.  Stump,  29  Ind. 
a  cemetery  dedicated  exclusively,'  under  329;  Marks  v.  Trustees,  37  Ind.  155; 
the  sanction  of  the  law,  as  a  sanctuary  Illinois  In.  Canal  v.  Chicago,  12  III.  403; 
for  the  dead  of  one's  family,  and  already  People  v,  Graceland  Cem.,  86  111.  336; 
consecrated  by  the  ashes  of  one's  kindred,  Sioux  Ciiy  v.  School  Dist.,  55  Iowa,  150; 
I  am  sure,  cannot  be  well  questioned.  Leefevre  v.  Detroit,  2  Mich.  586;  Broad- 
Such  a  transaction  is  clearly  a  breach  of  way  Bapt.  Church  r.McEtee,  8  Bush(Ky.), 
the  policy  of  the  statute,  is  contrary  to  508;  Louisville  v.  Nevin.  10  Bush  (Ky.), 
its  equity,  and  is  within  the  evils  it  was  549;  Paine  2/.  Spratley.s  Kan.  525;  Bridge- 
designed  to  cure,  and  our  moral  nature  port  v.  Railroad,  36  Conn.  255;  Yeatman 
protests  against  it.  As  a  consequence  of  z/.  Crandall,  11  La.  Ann.  220;  Rooney  z^. 
such  a  transaction,  we  have  here  a  Brown,  21  La.  Ann.  51;  Lockwood  v. 
stranger  calling  upon  a  father  to  disinter  St.  Louis,  24  Mo.  20;  Sheehan  v.  Good 
his  three  children,  who<have  been  buried  Samaritan  Hos.,  50  Mo.  155.  Compare 
for  a  period  of  ten  years  in  a  cemetery  Dalrymple  v.  Milwaukee,  53  Wis.  178; 
lot,  with  a  threat  that,  if  the  parent  will  Hale  v,  Kenosha,  29  Wis.  599;  18  Eng- 
not,  he  himself  will  do  it.  And  suppose  lish  Rep..  Moak's  notes,  427. 
he  carries  his  threat  into  execution,  what  6.  Lima  v.  Cem.  Assn.,  42  Ohio  St. 
then?  Sepulture  must,  in  the  end,  be  128;  s.  c,  5  Am.  &  Eng.  Cor.  Cases,  547. 
had,  and  that,  it  is  believed,  the  statute  While  the  cemetery  lands  .  .  .  cannot 
was  intended  to  secure  permanently."  be  sold  on  any  legal  process,  we  think 
Thompson  v.  Hickey.  59  How.  Pr.  (N.  the  city  may  nevertheless  be  able  to 
Y.)  434;  Lautz  V.  Buckingham,  ii  Abb.  collect  the  assessment,  if  indeed  occasion 
N'  S.  (N.  Y.)  64.  should  arise  for  resorting  to  further  pro- 

1.   Lautz     V.    Buckingham,    4     Lans.  ceedings  in  the  case,  and  payment,  if  not 

(N.  Y.)484.  voluntarily    made,   could    doubtless    be 

8    Const.  Ohio,  art.  12,  §  2.  secured  by  the  appointment  of  a  receiver, 

8    Rev.  Statutes,  Ohio,  ^§  2732.  3571,  by  sequestration,  or  by  such  other  appro- 

3578.  priate   remedy  as  equity  may  afford — 2 

4.     AsseMment. — Lima    v.     Cemetery  Dillon,  Mun.  Cor.  §  822 — without  in  any 

Assn.,  42  Ohio  St.  128;  s.  c  ,  5  Am.  k.  way  disturbing  the  resting-place  of  those 

Eng.  Cor.  Cases.  547.     See  Buffalo  City  reposing  in  the  city  of  the  dead. 

Cem.  V.  Buffalo,  46  N.Y.  506;  Alexander  6.    Taimtion — The  exemption  was  of 

V.  Baltimore,  5  Gill(Md.).  396:  Baltimore  "the  land  of  the  company  dedicated  to 

V.  GreenmountCem.,  7  Md.  517;  Boston,  the  purposes  of  a  cemetery,"  and  it  was 

etc..  Society  v,  Boston,  116  Mass.  181;  argued    that    this    exemption   does  not 
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though  the  land  may  be  idle.^  But  this  can  only  be  applied  to  a 
reasonable  quantity  of  land  which  will  at  some  time  be  needed  for 
cemetery  purposes/'* 

Where  a  statute  provides  that  cemetery  associations  are  exempt 
from  "  all  public  taxes  and  assessments,"  the  exemptions  extend 
to  assessments  for  local  improvements,  as,  for  example,  a  sidewalk 
built  in  front  of  the  property.' 

extend  to  or  include  the  improvements    by  the  company   "subservient  to  burial 

on  the  land,  because  by  the  tax>Iaw  the 

assessors  were  required,  in  valuing  real 

estate,  to  estimate  the  value  of  the  land 

per  acre,  and  "separately"  to  value  the 

improvements  thereon.     But    the  coiirt 

held    the  point  not  well  taken.     "But 

this   requirement,"  said    Bartol,  C.    J., 

"was    not    designed    to    convert    the 

improvements    into    personalty,   or    to 

separate  them  from  the  realty,  nor  can  it 

be  construed  to  have  that  effect:  it  was 

intended  only  to  point  out  the  mode  in 

which  the  assessment  should  be  made, 

and    the  whole  aggregate  value  of  the 


uses. "  The  company  bad  153  acres 
in  two  tracts  near  Chicago,  besides  the 
land  which  they  had  in  actual  use  for 
burial  purposes,  and  upon  this  153  acres 
were  built  certain  stables,  etc.,  octilpied 
by  men  and  teams  employed  in  the 
cemetery.  The  court  held  the  property 
not  within  the  exemption.  "  Here  are 
two  large  tracts  of  land,"  said  the  court, 
"  not  used,  or  likely  to  be  used  for  years 
to  come,  for  cemetery  purposes.  While 
we  may  concede  the  right  of  the  company 
to  purchase  and  bold  the  land  to  be 
appropriated  some   time   in   the  distant 


land,  with  the  improvements,  ascertained,    future  for  burial  purposes,  yet  we  cannot 


The  whole  context  shows  that  the  per- 
manent improvements  are  treated  as 
realty,  as  the  law  regards  them;  and  in 
our  judgment  the  >  exemption  of  the 
permanent  improvements  thereon  used 
for  the  purposes  of  a  public  cemetery, 
and  which  are  essential  to  the  use  and 
enjoyment  of  the  land   for  the  purposes 


hold,  under  a  fair  and  reasonable  con* 
struction  of  its  charter,  that  the  land  can 
be  held  free  from  taxation." 

8.  "The  statute  relating  to  cemetery 
association  (Gen.  St.  1878.  c.  34.  §  259) 
provides  that  cemetery  lands  and  property 
formed  pursuant  to  this  title  are  exempt 
from  all   public  taxes  and    assessment. 


contemplated    in  the  charter."     Appeal,  The  question  here  is  whether  this  exemp- 

Tax,  etc.  v.  Baltimore  Cem.  Co.,  50  Ind.  tion  includes  assessments  levied  for  local 

433;  Note  9  Am.  &  Eng.  Cor.  Cases,  436.  improvements,  which  in  this  case  was  a 

Centre  Woodlawn  Cem.  v.  Inhabitants  sidewalk.     The  cost  was,  in  accordance 

of  Everett,  354.  with  the  charter  of  the  city  of   St.  Paul, 

1.  Where  there  was  about  five  acres  of  assessed  upon  the  property  fronting  upon 

land   in  the  cemetery  property  that  was  the  improvement,  in  accordance  with  the 

not  used   for  burial   purposes,  but  was  number  of  lineal  feet  of  real  estate.     In 


cultivated  by  the  superintendent  of  the 
cemetery,  who  resided  in  a  house  on  the 
five  acres,  this  house  and  five  acres 
were  assessed,  but  the  court  held  it 
exempt,  under  a  law  providing  that  the 
cemetery  and  all  the  burial  lots  therein 
should  be  free  from  taxation.     Replying 


our  judgment,  the  manifest  intention 
of  the  legislature  was  to  exempt  the 
property  of  cemetery  associations  from 
all  public  charges  and  burdens  imposed  in 
the  exercise  of  the  taxing  power,  whether 
of  a  general  or  local  character.  This 
construction    is    in    harmony    with    the 


to    the  contention    that    the  exemption    object  of    the  exemption,  which   is  not 


extended  only  to  land  actually  used  for 
burial  purposes,  the  court  said:     "Such 
construction   of    the  general   act   is  too 
narrow.     The  space 
purposes    constantly 
reasonable  quantity 


required  for  burial 

increases,    and    a 

of   land   for  future 


merely  to  aid  cemetery  associations  in 
dollars  and  cents,  to  the  amount  of  the 
tax  or  assessment  which  would  otherwise 
be  levied  against  their  property,  but 
mainly  to  preserve  cemeteries  for  the 
particular  uses  to  which  they  have  been 


occupancy    should    be    provided.     Land  appropriated,  and  secure  their  perpetuity 

acquired  for  such  purposes  is  not  taxable,  as  places  of  burial,  and  thus,  in  accordance 

Seventeen  acres  is  not  an  unreasonable  with  the  common  sentiment  of  mankind, 

quantity  of  land  for  a  cemetery  in  the  guard    against    the  disturbance    of    the 

vicinity  of  Hoboken."    Hoboken  z^.  North  resting  places  of  the  dead,  which  would 

Bergen,  43  N.  J.  L.  148.  naturally  ensue  if  the  ground  was  liable  to 

8.  In  People  v.  Cemetery  Co.,  86  III.  be  sold  to  enforce  the  collection  of  taxes 

337,  the  exemption  was  of  property  held  or  assessments."  Oakland  Cem.  Assn.  v, 
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12.  Exemption  from  Execution,  etc. — In  many  of  the  States  the 
estate  of  the  owner  of  a  burial-lot  is  declared  by  statute  to  be  real 
estate,  and  descendible  to  his  heirs  and  divisible  by  will,  or  may 
be  disposed  of  by  the  owner  by  sale,  with  the  approval  of  the 
corporation. 

It  is  also  protected  from  attachment  or  execution  for  debt,  and 
is  not  affected  by  the  insolvent  laws  of  the  State. 

At  common  law  cemeteries  were  exempted  from  execution.* 

CEBTAIB'.     See  note  2. 

CEBTAIHTT.  See  CONTRACTS;  DEEDS;  INDICTMENT;  PLEAD- 
ING; Wills.* 

City  of  St.  Paul,  32  N.  W.  Rep.  781  (Sup.  construed  to  mean  an    agreement    for 

C.  Minn.,  May  5,  1887).  twelve  months'  certain,  to  expire  without 

In   Mulroy  v.   Churchman,    52   Iowa,  notice  at  all  at  the  end  of  twelve  months, 

238,  where  out  of  40  acres  of  land  alleged  and  then  to  continue,  if  the  parties  so 

to  be  held   by  a  church  as   a  burying-  please,    until     terminated    by    a    three 

ground,    only    oiie    acre,    in    fact,    was  months*  notice.     Langton   v,   Carleton, 

actually  used  for  burial  purposes,  the  39  L.   R.  9  Ex.  57;  Thompson  v,  Maberly» 

acres  remaining  were  held  taxable.  2  Campb   573. 

1.  At  common  law  neither  a  churchyard  la  Pleadiag. — A  declaration  stating  the 
nor  the  glebe  of  a  parsonage  or  vicarage  sale  of  a  certain  horse  at  and  for  a  certain 
could  be  extended  under  an  eligii.  They  quantity  of  oil,  without  more  distinctly 
were  regarded  as  solemnly  consecrated  specifying  the  horse  or  quantity,  was  held 
to  God  and  religion.  A  sentiment  of  bad  for  uncertainty,  though  not  a  suffi- 
reverence  towards  the  graves  of  compan-  cient  objection  to  arrest  judgment  after 
ions  and  ancestors  would  certainly  go  far  verdict.  Ward  v.  Harris,  2  Bos.  &  P. 
towards  impelling  the  courts  in  this  265;  Andrews  z/.  Whitehead,  13  Estst,  102. 
country  to  hold  that  a  churchyard  used  as  In  LaaM. — A  lease  for  ninety-nine  years, 
a  cemetery  is  not  subject  to  execution,  if  A,  B,  or  C,  or  any  or  either  of  them. 
Freeman  on  Execution.  should  so  long  live,  is  not  a  holding  for 

"  We  have  therefore  complete  authority  any  term  or  number  of  years  certain, 

for  saying  that  at  common  law  no  process  Doe  v.  Roe.  9  Barn.  &  Cress.  2. 

ever  issued  to  a  sheriff  to  levy  on  ecclesi-  In  a  Writing. — The  contention  being 

asticat    property    the    debt    due    in    an  that  the  language — *' Received  of  G.  W. 

action."     Lord   Alvanly   in  A r buckle  v,  S.  &  Co.  a  note  ...  as  collateral  secur- 

Cowtar^  3  Bos.  &  Pull,  328.  ity  for  certain  notes  we  hold  of  theirs" — 

The  sentiment  is  sound,  and  has  the  was  ambiguous  as  not  specifying  whether 

sanction  of  mankind  in  all  ages,  which  all  the  notes  or  some  were  meant,  it  was 

regards  the  resting-place  of  the  dead  as  held  that  the  Word  "certain"  showed  that 

hallowed  ground,  not  subject  to  the  laws  the  notes  in  the  hands  of  the  signers  of 

of   ordinary  property,  nor   liable   to  be  said  writing  were  those  meant,  and  all  of 

devoted    to   common    uses.     Brown    v.  them.     Bell  v.   Martin,   3  Harr.  (N.  J.> 

Lutheran  Church,  etc.,  23  Penn.  St.  495.  167. 

2.  In  order  to  entitle  a  creditor,  under  Certain  Bant. — Payment  of  taxes  and 
sec.  28  of  3  &  4  Wm.  IV.  c.  42.  to  interest  daubing  and  chinking  a  certain  house  is 
on  a  debt  from  the  time  the  debt  was  a  certain  rent  within  the  act  of  21st  March, 
payable,  "if  such  debt  be  payable  by  1772,  Pa.  Shaffer  z/.  Sutton,  5  Binn.  (Pa.) 
virtue  of  some  written  instrument  at  a  228. 

certain  time,"  it  is  not  necessary  that  the        3    Moral    Certainty.  —  "The    phrase 

day  for  the  payment  should  be  mentioned  *  moral  certainty'  has  been  introduced  in. 

in  the  instrument;  it  is  sufficient  if  a  time  to  our  jurisprudence  from  the  publicists 

or  event  be  fixed,  the  date  of  which  can  and  metaphysicians,  and  signifies  only  a 

beascertainedafterwardf;.     Duncombe  zr.  very  high  degree  of  probability.     It  was 

Hotel  Co.,  L.  R.  10  Q.  B.  371.  observed  by  Puffendorf  that    *  when  we 

Twelve    Xonthi    Certain. — An    agree-  declare  such  a  thing  to  be  morally  certain 

ment  "  for  twelve  months  certain,"  after  because  it  has  been  confirmed  by  credit- 

which   time  either   party*  should   be    at  able   witnesses,    this  moral   certitude  is 

liberty   to   terminate   the   agreement  by  nothing  else  but  a  strong   presumption 

giving  the  other  a  three  months*  notice,  grounded  on  probable  reasons,  and  which 
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]MbiitioB<  CER  TIFICA  TE,  Deflnition. 

CBETIFICATB.  (See  also  Banks  and  Banking;  Shares r 
Admiralty;  Bills  and  Notes  ;  Insurance;  Trial.)— A  state- 
ment in  writing  by  a  person  having  a  public  or  official  status, 
concerning  some  matter  within  his  knowledge  or  authority.^ 

very  seldom  fails  and  deceives  us.'    Law  conversely,  thus:  '  Such  a  moral  certainty 

of  Nature  and  Nations  (Eng.   Ed.  1749)*  ^  convinces  the  minds  of  the  tribunal, 

booki.  c.  2,  §  II.     *  Probable  evidence,'  as  reasonable  men,  beyond  all  possible 

says  Bishop  Butler,. in  the  opening  sen-  doubt.'     Regina  v.  Sterne,  cited  irt  Best 

teoce  of  his  Analogy,  *is  essentially  dis-  on  Ev.  §  95,  and  3  Greenleaf  £v.  §  29. 

tiogoished  from  demonstrative  by  this,  And  instructions  that  the  jury  should  be 

that  it  admits  of  degrees  and  of  all  vari-  satisfied  of  the  defendant's  guilt  beyond 

ety  of  them,    from  the  highest    moral  a  reasonable  doubt  have  often  been  held 

certainty  10  the  very  lowest  presumption.'  sufficient,  without    further  explanation. 

Proof 'beyond  a   reasonable  doubt'   is  Commonwealth  ?/.  Tuttle,  12 Cush. (Mass  > 

not  beyond  all  possible   or    imaginary  502;  Commonwealth  v.   Cobb,    14  Gray 

doubt,  but  such  proof  as  precludes  every  (Mass.),  57.  Commonwealth  v.  Harman, 

reasonable  hypothesis  except  that  which  4  Pa.  St.  269;  Regina  v.  White,  4  F.  & 

it  tends  to  support.     It  is  proof  *to  a  F.  383." 

moral  certainty '  as  distinguished  from  an       la  a  Warrant. — A  warrant  is  sufficient- 
absolute  certainty.     As  applied  to  a  judi-  ly  certain  to  be  sustained  if  the  objects 
cial  trial  for  crime,  the  two  phrases  are  called  for  are  identified  by  the  testimony, 
synonymous  and  equivalent;  each   has  or  unless  the  calls  would  equally  well  suit 
been  used  by  eminent  judges  to  explain  more  than  one  place.     Ross  v.  Reed,  i 
the  Giber;  and  each  signifies  such  proof  Wheat.  (U.  S.)  482. 
as  satisfies  the  judgment  and  consciences       1.   Rapalje  &  Lawrence. 
of  (he  jury,  as  reasonable  men,  and  ap-       Batnrn  of  Constable. — The  return  of  a 
piyiog  their  reason  to  the  evidence  be-  constable  of  the  service  of  a  summons  is 
fore  them,  that  the  crime  charged  has  a  certificate  in   both  the   technical  and 
been  committed  by  the  defendant  and  liberal  sense  of  the  term.     Miller  v.  Lar- 
so  satisfies  them  as  to   leave  no  other  mon,  38  How.  Pr.  (N.  Y.)4I7. 
reasonable  conclusion  possible.    Accord-       Cortifloate  of  Appraitconent. — An    affi- 
ingly.  in  Commonwealth  v.  Webster,  5  davit  made  and  signed  by  three  apprais- 
Cush.  (Mass.)  295,  in  which  the  jury  were  ers  appointed  to  appraise  land  about  to- 
instnicted  that  the  burden  of  proof  was  on  be  sold  by  an  administrator,  with  the  ap- 
tbe  prosecutor,  and  that  they  must  be  sat-  praisement  immediately   following    and 
isfied  to  a  reasonable  and  moral  certainty  attached  thereto,  commencing  **we  ap- 
that  the  defendant  had  committed  the  praise  as  follows,"  etc.,    is  a  sufficient 
murder  for  which  be  was  indicted,  Chief  compliance,  although  the  signatures  were 
jostire  Shaw  concluded  this  part  of  his  not  also  appended  to  the  appraisement, 
charge  as  follows:  '  If  upon  such  proof  with  a  statute  requiring  the  delivery  of  a 
there  is  reasonable  doubt  remaining,  the  certificate  of  the  appraisement.     McVey 
accused  is  entitled  to  the  benefit  of  it  by  v.  McVey.  51  Mo.  406. 
an  acquittal.     For  it  is  not  sufficient  to       Colleetor's  Certifloate  —Under  the  reve- 
esiablish  a  probability,  though  a  strong  nue'act  of  1857,  to  make  the  collector's 
one,  arising  from  the  doctrine  of  chances,  certificate  of  sale  for  taxes  prima  facte 
thai  the  fact  charged  is  more  likely  to  be  evidence  of  right  of  possession  in  the 
true  than  the  contrary;  but  the  evidence  purchaser  at  the  sale,  the  certificate  must 
must  establish  the  truth  of  the  fact  to  a  be  executed,  acknowledged,  and  recorded 
reasonable  and  moral  certainty;    a  cer-  in  the  same  manner  as  a  conveyance  of 
taioiy  that  convinces  and  directs  the  un-  land.     After  the   two   years   limited  for 
drrsunding,  and  satisfies  the  reason  and  redemption  have  passed,  the  holder  of 
judgment  of  those  who  are  bound  to  act  the  certificate  may  procure  a  deed,  but  he 
(conscientiously  upon    it.     This   we  take  cannot  defend  his   possession  upon  the 
to  be  proof  beyond   reasonable  doubt;  certificate  merely  against  a  party  showing 
^use  if  the  law,  which  mostly  depends  a  legal  title. 

upon  considerations  of  a  moral  nature,        Peijnry. — In  U.  S.  v.  Ambrose,  2  Fed. 

sbould  ];o  further  than  this,  and  require  Rep.  556,  it  was  questioned  whether  the 

absolute  certainty,  it  would  exclude  cir-  sworn  statements  required  to  be  made  by 

camstantial   evidence    altogether.'      See  a  clerk  of  a  United  States  court,  in  his- 

also  Commonwealths.  Goodwin,  14  Gray  accounts  with  and  returns  to  the  govern- 

(Mass.),  55.    Baron  Parke,  in  a  case  tried  ment.are  "declarations" or  **  certificates"* 

before  him,  expressed  the  same  thought  within  the  statutes  punishing  perjury. 
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DefinitioB.  CER  TIORARI.  By  What  Conrtt  OiMitol 

CEBTIOBABI    (See  also  APPEAL;  Writ  of  ERROR.) 

Definition,  60.  Effect  of  Issuing  Writ,  66, 

By  What  Courts  Granted,  60.  Judgment,  66. 

The  Return,  61.  Costs,  67. 

H^>ifl/  Matters  Reviewed,  62.  ^^  /i«  Ancillary  Process,  67. 

General  Principles  upon  which  Granted  or  Refused,  62. 

1.  Definition. — ^A  certiorari  is  a  writ  issuing  from  a  superior  court 
to  an  inferior  court,  tribunal,  or  officer  exercising  judicial  powers, 
whose  proceedings  are  summary  or  in  a  course  different  from  the 
common  law,  commanding  the  latter  to  return  the  records  of  a 
cause  depending  before  it  to  the  superior  court.^ 

2.  By  What  Conrts  Granted. — At  common  law  the  writ  issued 
from  chancery  or  king's  bench.'*  In  this  country  the  writ  is  gen- 
erally provided  for  by  statute ;  but  where  no  such  provision  is 
made,  and  no  appeal  or  other  mode  of  review  is  provided  from 
the  decisions  of  any  inferior  jurisdiction,  the  circuit  or  district 
court  of  the  State  or  other  tribunal  exercising  general  original 
common-law  jurisdiction  has  an  inherent  authority  to  revise  the 
proceedings  by  certiorari^  unless  expressly  forbidden  to  do 
so.'*  Even  when  the  inferior  tribunal  is  given  the  power  to  finally 
hear  and  determine  a  cause,  the  superior  court  may  thus  revise  its 
proceedings.* 

Condition  Prooedent. — Defendant    was  The  words   "statement  and  certificate*' 

to   pay  for  building  upon  receiving  an  are  there  used  as  equivalent  terms,  and 

architect's  certificate  that  the  work  was  the  word  "or"  in  the  sense  of  "to  wit." 

done  to  his  satisfaction.     The  architect  People  v.  Nordheim,  99  111.  560. 

checked  the  builder's  charges,  and  sent  1.  Farmington,  etc.,   Co.  v,  Commis- 

them  to  defendant.     Held,  that  this  did  sioners,  112  Mass.  206;  Tidd's  Pr.  397. 

not  amount  to  such  a  certificate  of  satis-  *'  A  certiorari  is  an  original  writ  issuing 

faction  as  to  enable  the  builder  to  sue  out  of  chancery  or  the  king's  bench,  di- 

defendant,  although  defendant  had  not  rected  in  the  king's  name  to  the  judges 

objected  to  pay  on  the  ground  that  no  or  officers  of  inferior  courts,  commanding 

sufficient  certificate  had  been  rendered,  them   to   return    the  records  of  a  cause 

Morgan  v.  Birnie,  9  Bing.  672.  depending  before  them,  to  the  end  that 

Ina  WiU.~The  word  "certificates"  in  the  party  may  have  the  more  sure  and 

a  will  was  held  not  to  include  warrants  speedy  justice  before  him,  or  such  other 

for  bounty  lands,  though  sometimes  used  justices  as  he  shall  assign  to  determine 

synonymously,  it  being  also  in  proof  that  the  cause."       Bacon's  Abr.    Certiorari, 

the  certificates  might  refer  to  other  instru-  title  (a). 

.  ments  more  properly;  that  the  testatrix  8.  Tidd's  Pr.  397. 

had  previously  in  her  will  devised  all  her  8.  Miller  v.  School  Trustees.  88  111.  26; 

lands  to  her  husband  for  life;  that  the  Thompson  v.  School   District,  25  Mich, 

parties  had  acquiesced  in  a  settlement  on  483;  Lessee  v,  Suk,  9  Ohio,  142;  Ridgway 

the  basis  that  the  warrants  did  not  pass  v.  Hinton,  25  W.  Va.  554. 

as  certificates;   and  that  the   person   in  Statniory    Writ. — The    statutory    writ 

whose    hands     the    warrants    were    re-  of  certiorafi  is    generally  a  much   more 

f erred  to  as  being  never  had  them.     Ed-  flexible   remedy    than    the    common-law 

mondson  v.  Bloomshire,  11  Wall.  (U.  S.)  certiorari.      Washington    v,    Parker,    60 

382.  Ala  447;  Cooley  on  Tax.  447. 

Written  Statement  or  Certiiloate.— The  4.  Rev.  Stat.   Neb.  (1883)  sec.  599,  p. 

words  "written  statement  or  certificate  610;   Dass.   Rev.   Stat.   Kans.   sec,  3796. 

of  the  number  of  votes  cast,"  in  statute.  The  writ  is  not  in  use  in  Connecticut  and 

which  the  judges  are  required  to  make,  Oregon.     Williams  v.  H.  &  M.  H.  R.,  13 

will   not  justify  a    statement    indorsed  Conn.  118;  s.  c,  2  Or.  42. 

without  the  signatures   of    the   judges.  6.  People  v.  Turner,  i  Cal.  153;   Rex 
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3.  The  Setnrn. — The  purpose  of  the  writ  is  to  have  the  entire 
record  of  the  inferior  tribunal  brought  before  the  superior  court  to 
determine  whether  the  former  had  jurisdiction,  or  had  exceeded 
its  jurisdiction,^  or  had  failed  to  proceed  according  to  the  essen- 
tial requirements  of  the  law.*  It  is  proper  also  to  require  the 
inferior  court  to  state  its  rulings  in  law  on  facts  stated  in  the 
petition  for  the  writ.*  And  it  is  said  that  when  any  fact  is  de- 
nied that  goes  to  the  jurisdiction  of  the  inferior  tribunal,  the 
evidence  in  support  of  such  fact  should  be  certiified  to  the  revi- 
sory court.* 

V.    Morely,    2    Burr.   1040;    Hartley   v,  that  the  office  of  the  writ  extends  to  the 

Hooker,  Cowp.  524;  2  Hawk.  P.  C.  286.  review  of  all  questions  of  jurisdiction, 

But  it  would  seem  that  in  such  cases  the  power,  and  authority  of  inferior  tribunals 

question   of  jurisdiction   in   the   inferior  to  do  the  acts  complained  of,  and  to  all 

tribunal  should  be  the  only  one  reviewed,  questions  of  regularity  of  their  proceed- 

Ex  parte  Childs,   12  Pick.  (Mass.)  358;  ings.     In  People  v.  Assessors,  40  N.  V. 

Richardson  v.  Smith,  59  N.  H.  517.  154,  it  is  held  that  the  writ  may  bring  up 

1.  Ex  parte  Hayward,  10  Pick.  (Mass.)  for  review  the  decision  that  a  given  state 
358:  Richardson  v.  Smith,  59  N.  H.  517.  of  facts  is  not  legally  sufficient  to  compel 

The  record  of  the  inferior  court  should  a  board  of  supervisors  to  the  conclusion 

show  all  facts  necessary  to^  sustain   its  that   certain  property  was   not  liable  to- 

jurisdiction.     Moleit  v,  Keenan,  22  Ala.  assessment;  in  other  words,  a  decision  of 

484.  law.  .  .  .  And  in  People  v,  Allen,  52  N. 

2.  Many  authorities  seem  to  hold  that  Y.  538,  a  certiorari  brought  up  for  review 
the  revisory  court  on  certiorari  can  only  the  decision  of  the  defendants  upon  a, 
inquire  as  to  the  jurisdiction  of  the  in-  question  of  law.  It  is  thus  seen  that  the 
ferior  tribunal,  but  the  better  opinion  office  of  a  common-law  writ  of  certiorari 
seems  to  be  that  errors  in  law  affecting  has  been  somewhat  enlarged  since  the 
the  merits  of  the  case  occurring  in  the  decision  in  30  N.  Y.  72.  But  it  will 
course  of  the  proceedings  may  be  re-  also  be  seen  that  it  is  in  cases  where  the 
viewed.  McAllilley  v.  Horton,  75  Ala.  relator  has  no  other  available  rem^^dy, 
491;  Donahue  v.  Will  County,  100  111.  94;  and  where  injustice  would  be  done  if  the 
Hyslop  V.  Finch,  99  111.  171;  State  v,  writ  was  not  permitted  to  do  its  work. 
Dodge  County,  56  Wis.  79.  The   rule  still    remains    unimpaired,   at 

Hew  York. — The  growth  of  opinion  in  least  in  principle,  that  where  there  is  a 
New  York  is  fairly  stated  by  Folger,  J.,  remedy  by  appeal,  the  writ  will  be  con- 
in  People  V.  Betts,  55  N.  Y.  600:  ''The  fined  to  its  original  and  more  appropriate 
office  of  a  common-law  certiorari  is,  in  office."  Storm  v.  Odell,  2.  Wend.  (N.  Y.) 
strictness,  merely  to  bring  up  the  record  287.  See  also  In  re  Mt.  Morris  Square,  2 
of  the  proceedings  in  an  inferior  court  or  Hill  (N.  Y.),  14,  27.  Compare  People  v. 
tribunal,  to  enable  the  court  of  review  to  Burney,  29  Cal.  459;  Central  Pacific  R. 
determine  whether  the  former  has  pro-  v.  Placer  County,  46  Cal.  667;  Phillips 
ceeded  within  its  jurisdiction,  and  not  to  v.  Welch,  12  Neb.  158. 
correct  mere  errors  in  its  proceedings.  3.  Mendon  v.  Commissioners,  5  Allen 
People  V.  Commissioners  of  Highways,  (Mass.),  13;  Farmington,  etc.,  Co.  v. 
etc.,  30  N.  Y.  72.  True,  it  has  been  Commissioners.  112  Mass.  206;  Tewks- 
sometimes  intimated  and  sometimes  held  bury  ?/.  Commissioners,  117  Mass.  117; 
that  in  the  absence  of  any  other  remedy,  Milwaukee  Iron  Co.  v.  Schabel,  29  Wis. 
and  to  prevent  a  failure  of  justice,  the  447. 

party  will  be  suffered  by  it  to  bring  up,        i  Whitney  v.  Board  of  Delegates,  14 

not  only  the  naked  question  of  jurisdic-  Cal.  480;   People  v.  Board  of  Police,  69 

tion,    but   the  evidence  as  well  as   the  N.  Y.  409;  People  v.  Board  of  Police,  72 

ground  or  principles  on  which  the  inferior  N.  Y.  15. 

body  acted,  and  the  questions  of  law  on  When  a  certiorari  is  issued  to  county 
which  the  relator  relies.  Susquehanna  commissioners,  all  should  join  in  the  re- 
Bank  V,  Supervisors,  etc.,  25  N.  Y.  312;  turn,  which  should  be  the  record  and  not 
Baldwin  v.  Buffalo,  35  N.  Y.  380;  Swift  an  answer  as  in  a  suit.  Tewksbury  v. 
V,  Poughkeepsie,  37  N.  Y.  511.  Many  Commissioners,  117  Mass.  563;  Farming- 
cases  are  cited  in  the  People  v.  As-  ton,  etc.,  Co.  v.  Commissioners,  112. 
sessors,  39  N.  Y.  81,  and  it  is  there  held  Mass.  206. 
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^Wliat  Matter!  lUTiew«d.  CER  TIORARI,  What  Matters  Eeriewed. 

4.  What  Matters  Seyiewed. — When  its  scope  is  not  enlarged  by 
statute,  certiorari  lies  only  to  correct  errors  in  law  and  not  to  re- 
view the  evidence.^  According  to  the  better  view,  however,  it  is 
proper  to  inquire  whether  there  was  any  evidence  to  establish 
some  essential  fact,^  and  also  as  to  the  rulings  below  upon  the 
admission  of  alleged  incompetent  evidence  where  no  other  and 
competent  evidence  was  introduced  tending  to  prove  a  necessary 
finding.'  But  the  record  of  an  inferior  court  or  other  tribunal  of 
matters  in  its  jurisdiction  cannot  be  disputed  by  other  evidence, 
nor  its  finding  of  facts  when  supported  by  any  competent  evi- 
dence.* 

5.  General  Prinoiples  upon  which  Granted  or  Sefused. — The  writ  of 

1.  McAUilley  v,  Horton,  75  Ala.  491;  should  contain  the  evidence  upon  which 
Central  Pacific  R.  v.  Placer  County,  43  conviction  was  had.  Mullin  v.  People, 
CjCI.  365;  Belts  2/.  Warren,  5  Harr.  (Del.)    24  N.  Y.  399. 

4;  Hyslop  V.  Finch.  99  111.  171;  Ex  parte  8.  Farmington,  etc.,  Co.  v.  Commis- 

Nightengale,  11  Pick.  (Mass.)  168:  Gibbs  sioners,  112  Mass.  206;    Cobb  v.  Lucas, 

V.  Commissioners,  19  Pick.  (Mass  )  298;  15  Pick.  (Mass.)  i;  Gleason  z/.  Sloper,  24 

Corrie  v.  Corrie,  42  Mich.  509;  Rawson  Pick.  (Mass.)  181;  St.  Paul  v.  Marvin,  16 

V,  Mcllvane,  49   Mich.   194;  Williamson  Minn.  91;  Gerdes  v.  Champion,  108  111. 

V.  Carman,  i  G.  &  J.  (Md.)  196;  Rayner  137;  Hosford  v.  Wilson,  i  Taunt.  13. 

V.  State,  52   Md.  368;   De   Rocherbrune  The  objection  to    the  competency  of 

V.  Southernier,  12  Minn.   78;  Lapan  v.  evidence  should  have  been  made  below. 

Commissioners,   65    Me.  160;    State    v.  Cousins  z^.  Cowing,  23  Pick.  (Mass.)  208; 

Davis,  48  N.  J.  L.  112;  State  v.  Hudson,  Stratton    v.    Commissioners,    10     Met. 

32   N.  J.  L.  365;  State  v.  Bill,  13   Ired.  (Mass.)  217. 

(N.  Car.)  373;   People  v.  Assessors,  39  Assignment  of  Error. — It  has  been  said 

N.  Y.   81;   Independence  v.  Pompton,  4  that  the  revisory  court  without  assign- 

Halst.   (Tenn.)   209;    In  re  Kensington  ment  of  errors  will  inspect  the  record  and 

County,  97  Pa.  St.  260;  Healey  v.  Knee-  give  judgment.     Commissioners  v.  Shel- 

land,  48    Wis.  407;   State   v.   Kemen,  61  don,  3  Mass.  i88.     But  compare  Piatt  v. 

Wis.  494;  Poe  V.  Machine  Works,  24  W.  Hook,  5  Harr.  (Del.)352;  Deputy  z*.  Betts, 

Va.  5X7.     Compare  Calaway  v,  Calaway,  4  Harr.  (Del.)  352.     And  the  statutes  of 

3  Harr.  (Del.)  84;  Hill  v,  Faison,  27  Tex.  the  States  generally  provide  for  an  assign- 

428.  ment  of  errors  on  certiorari. 

Certiorari  is  said  not  to  lie  to  set  aside  4.  Fore  v.  Fore,  44  Ala.  478;  Miller  v. 

proceedings  of  county  commissioners  in  McCullough,   21    Ark.   426;    Deputy  v. 

allowing  illegal  claim.    Andrews  v.  Pratt,  Betts,  4  Harr.  (Del.)  352;  Burton  7'.  Fer- 

44  Cal.  309.     Compare  People  v.  Super-  guson,  69  Ind.  486;  Mendon  v.  Commis- 

visors,  51  N.  Y.  442.  sioners,  5  Allen  (Mass.),  13;  Tewksbury 

2.  **Not  to  determine  whether  the  ?/.  Commissioners,  117  Mass.  563;  Emery 
probabilities  preponderate  one  way  or  the  v.  Braun,  67  Me.  39;  McGregor  v.  Super- 
other,  but  simply  to  determine  whether  visors,  37  Mich.  388;  Hannibal  R.  v. 
the  evidence  is  such  that  it  will  justify  the  State  Board  of  Equalization.  64  Mo.  294; 
finding  as  a  legitimate  inference  from  the  Williamson  v.  Carman,  i  G.  ^  J.  (Md.) 
facts  proved,  whether  that  inference  196;  State  v.  Miller,  94  N.  Car.  902;  Peo- 
vvould  or  would  not  have  been  drawn  by  pie  v.  Fire  Commissioners.  73  N.  Y.  437; 
the  superior  tribunal."  Jackson  v.  Peo-  State  v.  Board  of  Equalization,  7  Nev. 
pie,  10  Mich.  III.  Ex  parte  Madison  83;  Richardson  v.  Smith,  59  N.  H.  517; 
Turnpike  Co.,  62  Ala.  93;  Camden'z/.  Andrews  z/.  Andrews,  14  N.  J.  L.  141; 
Block,  65  Ala.  236;  Rawson  v.  Mcll-  State  v.  Kernen,  61  Wis.  494;  Cassidy  v, 
vaine,  49  Mich.  194;  Hyde  v.  Nelson,  11  Millerich.  52  Wis.  389;  State  v.  Senft,  2 
Mich.  357;   People  v.   Police   Board,  72  Hill  (S.  Car),  367. 

N.  Y.  415;  People  v.  Police  Board,  69  Jurisdictional  Fftot  Disputable. — It  has 
N.  Y.  408;  People  v,  Weigant,  14  Hun  been  held  that  a  fact  which  goes  to  the 
(N.  Y.),  546;  Moreland  v,  Whitford,  54  jurisdiction  of  the  inferior  tribunal  may 
Wis.  150.  be  disputed.  Whitney  v.  Board  of  Del- 
The  record  of  a  summary  conviction  egates,  14  Cal.  480-501;  Cullen  v.  Low- 
sunder  a  penal. statute  by  an  inferior  court  ery,  2  Harr.  (Del.)  459. 
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Qtfieral  Principles  upon               CER  TIORARl,  whieh  Oranted  or  Befiuod. 

certiorari  is  not  a  writ  of  right,  except  when  made  so  by  statute 
or  when  issued  at  the  instance  of  the  sovereign  power  ;^  but  it 
rests  in  the  sound  discretion  of  the  court  to  grant  or  refuse  it  un- 
der the  circumstances  of  the  case  '^  It  will  not  be  granted  unless 
required  to  do  substantial  justice.'  It  lies  only  to  inferior  courts 
and  officers  exercising  judicial  functions,  and  the  act  to  be  reviewed 
must  be  judicial  in  its  nature*  and  not  ministerial  or  legislative.^ 

1.  Bacon's  Abr.  Certiorari,  title  (a);  Bath  Bridge  Co.  v.  Magoun,  8  Greenl. 
4  Black.  Com.  320:  Mendon  v,  Commis-  (Me.)  292;  Tucker's  Petition,  28  N.  H. 
sioners,  5  Allen  (Mass.),  13;  Duggen  v.  405;  Davids  County  z/.  Home,  4  G.  Greene 
McGruder,  Walk.  (Miss.)  112;  s.  c,  12  (Iowa),  133. 

Am.  Dec.  527;  Supervisors  v.  Magoon,  But  if  he  have  such  an  interest  he  need 

109  III.  142;  Ex  parte  Hitz,  ill  U.   S.  not  be  a  party  to  the  record.     Moore  v, 

766.  Hancock,  11  Ala.  245;  Dyer  v.  Lowell, 

2.  Flourney  v,  Payne,  28  Ark.  87;  30  Me.  217.  Compare  McCreary  v. 
Keys  V,    Marin    County,   42    Cal.    252;  O'Flinn,  63  Miss.  204. 

Scroggin  v.  State.  55  Ga.  380;  Basnet  v.  A    statutory   provision    requiring    the 

Jacksonville,  16  Fla.  523;    Bannister  v,  writ  to  be  brought  within  two  years  does 

Allen,  I  Blackf.  (Ind.)  414;  Freeman  v,  not  take  away  its  discretionary  character; 

-Oldham,  4  T.  B.  Mon.  (Ky.)  420;  Dug-  nor  does  a  provision   for   its  allowance 

gen   V.    McGruder,   Walk.   (Miss.)    112;  out  of  court  by  one  judge,     /ifx  r^  Lands, 

Specht  V.    Detroit,    20  Mich.   168;   Bath  9  Mich.  324;   Thompson  v,  Multnomah 

Bridge  V.  Magoun,  8  Greenl.  (Me.)  293;  County,  2  Ore.  34. 

Farmington,  etc.,  Co.  v.  Commissioners,  4.  Robinson  v.  Supervisors,  16  Cal. 
112  Mass.  206;  Huse  v.  Gaines,  2  N.  H.  208;  State  v.  Mansfield,  34  Minn.  250; 
210;  People  V.  Supervisors,  15  Wend.  In  re  Wilson,  32  Minn.  145;  Ex  parte 
(N.  Y.)  198;  State  v,  Senft,  2  Hill  (S.  Fay,  15  Pick.  (Mass.)  243;  Lock  z^.  Lex- 
Car.),  367;  Erwin  v.  Erwin,  3  Dev.  (N.  ington,  112  Mass.  290;  Stone  v.  Mayor, 
Car.)  528;  State  v.  Taxing  District,  16  25  Wend.  (N.  Y.)  157;  Esmeralda  County 
Lea  (Tenn.),  240;  Crosby  v.  Probate  v.  District  Court,  18  Nev.  438;  Thomp- 
Court,  3  Utah,  50;  Walbridge  v.  Wal-  son  v.  Multnomah  County,  2  Ore.  34. 
bridge.  46  Vt.  617;  Knapp  v.  Heller,  32  Hew  Jersey. — But  in  New  Jersey^  cer- 
Wis.  467.  tiorari  is  considered  a  proper  proceeding 

'*The  discretion  was  not  an  arbitrary  to  test  the  validity  of  the  acts  of  munici- 

one,  but  one  to  be  exercised  in  subordina-  pal  corporations,  whether  judicial,  legis- 

tion  to  legal  principles,  and  we  may  al-  lative,  or  ministerial.     Camden  z/.  Mul- 

ways   inquire   whether    those   principles  ford,  2  Dutch.  (N.  J.)  49;    2  Dil.  Mun. 

have  been  adhered  to  or  departed  from."  Corp.  (3d  Ed.)  sec.  927. 

Trustees  v  Directors,  88  111.  100.  Acti  Hot  Judicial. ^Among  many  cases 

8.  Edgar  z/.  Greer,  14  Iowa,  211;  the  following  acts  have  been  declared 
Hyslop  V,  Finck,  99  111.  171;  Cobb  %'.  non-judicial,  and  hence  not  reviewable  on 
Lucas,  15  Pick.  (Mass.)  181;  Gager  v.  certiorari:  The  appointment  of  a  super- 
Supervisors,  47  Mich.  167;  French  v.  visor  by  a  county  judge.  People  v.  Bush, 
Barre,  58  Vt.  567;  State  v.  Kernen,  61  40  Cal.  344.  The  delegating  to  a  com- 
Wis.  494.  mittee  of  the  power  to  locate  a  "Chil- 

Snbstantial  Justice. — Upon  the  applica-  dren's  Home"  by  supervisors.  People  v. 
tion  for  the  writ  evidence  may  be  intro-  Supervisors,  25  Hun  (N.  Y.),  J31.  A 
<iuced  to  show  that  substantial  justice  has  resolution  at  a  town  meeting  to  pay 
been  done,  and  in  such  event  the  petitioner  bounties  to  soldiers.  People?/  Super- 
may  introduce  contradictory  evidence,  visors.  43  Barb.  (N.  Y.)  232.  The  selec- 
but  it  must  be  limited  to  this  point.  Far-  tion  of  text-books  by  a  board  of  education, 
mington,  etc.,  Co.  v.  Commissioners,  112  People  v.  Board  of  Education,  54  Cal. 
Mass.  206;  Gleason  v,  Sloper,  24  Pick.  375.  The  creation  of  a  swamp- land  district 
(Mass.)  181;  Charlestown  v.  Commis-  bysupiervisorst  Williams  z/.  Supervisors, 
sioners,  109  Mass.  270;  Hyslop  v,  Finck,  65  Cal.  160.  The  selection  of  an  official 
-99111.  171.  newspaper.     Iowa  News  Co.  v,  Harris, 

Petitioner's    Interest. —The    petitioner  62  Iowa,  501.     The  rejection  of  a  bid  for 

must  have  an  individual  pecuniary  inte-  public  printing.     Townsend  v.  Copeland, 

rest  in  the  proceedings  sought  to  be  re-  56  Cal.  612. 

viewed.      Powell  v.  Commissioners,  34  Writ  directed  to  one  haying  Beeord. — 

Ala.  278;  Watson  v.  May,  6  Ala.   133;  The  writ  should  be  directed  to  the  court. 
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General  Prlneiples  upon  CERTIORARI,  whidi  Gimatod  or  RaAued,. 

It  does  not  lie  when  an  appeal,  writ  of  error,  or  other  mode  of 
review  is  given  -}  but  if  an  appeal  is  improperly  denied  or  the^ 
party  is  deprived  of  it  by  fraud  or  accident,  a  writ  of  certiorari  is- 
sometimes  granted  and  the  whole  case  reviewed  both  as  to  law 
and  fact/'*  This  writ  does  not  lie  to  correct  mere  irregularities  in 
the  proceedings  of  the  inferior  jurisdiction  ;*  nor  where  errors  and 
individual  hardship  are  manifest,  if  great  public  inconvenience 
would  ensue  ;*  nor  where  the  matter  sought  to  be  reviewed  rests^ 
in  the  discretion  of  the  tribunal  below;*  nor  where  the  party- 
seeking  it  has  been  guilty  of  laches  ;•  nor  generally,  in  analogy  to 
the  writ  of  error,  where  the  time  in  which  the  latter  might  be 
brought  has  expired.''    The  writ  is  not  granted  to  review  interlocu- 

tribunal,  or  officer  having^  charge  of  the  (Mass.)   79;  In  re   Lantis,  9   Mich.  324; 

record  at   the   time   the   writ   is  issued.  Elmendorf  v.   Mayor,  25  Wend.  (N.  Y.) 

Farmington,  etc.,  Co.  v.  Commissioners,  693;  Bell  v.  Overseers,  14  N.  J.  L.  131; 

112  Mass.  206;  Commissioners  v.  Win-  Dailey  v,  Bertholomew,  i  Ashm.  (Tenn.> 

throp,  10  Mass.  177;    Williams    v.  Wil-  135;  Crosby  v.  Probate  Court,  3  Utah,  50. 
liams,  71  N.  Car.  427.  Accordingly,  fifteen    months    after    a. 

1.  Dean  v.  State,  63  Ala.  153;  Reilly  school  district  was  organized  and  had 
V.  Tyng,  I  Ariz.  510;  People  v.  Turner,  assumed  corporate  functions  the  writ 
I  Cal.  152;  Withowski  v.  Skalowski,  46  was  denied.  Fractional  School  District 
Ga.  41 ;  People  v.  Lindsay,  I  Idaho,  394;  v.  Joint  Board,  27  Mich.  3. 

Ennis  v,  Ennis,  no  III.  78:  Macklot  v.  So  in  tax  cases  the  writ  is  frequently 

Davenport,    17    Iowa,    379;     Edgar    v.  refused.     Weaver?/.  Devendorf,  3  Denio 

Greer,  14  Iowa,  211;  Lynch  v.  Crosby,  (N.  Y.),  117. 

34  Mass.  313;  Jones  7'.  Boston,  104  Mass.  6.  Benton    v,    Taylor,    46    Ala.    388; 

461;  Williamson  v.  Carman,  i   G.   &  J.  Brooks  v,  Kirby,  19  Ala.  72;  Hildreth  v, 

(Md.)    196;    Edgerton    v.    Green    Cove  Crawford,  65  Iowa,  339;  Supervisors  v. 

Springs.  18  Fla.  528;  State  v.  Sluder,  8  Auditor-General,  27  Mich.   165;    Dwight 

Ired.  (N.  Car.)  487;  State  v.  Apgar,  31  v.  Springfield,  4  Gray  (Mass.),  107;  Peo- 

N-  J-  358;  Peacock  v,  Leonard.  8  Nev.  pie?/.  Supervisors,  15  Wend.  (N.  Y.)  iq8; 

84-157-247;  State  V.  Cohen,   13  S.  Car.  Livingston    v.  Rector,  45  N.  J.  L.  230; 

198;  Poe  V.  Machine  Works,  24  W.  Va.  Commissioners    v.    Kane,  2    Jones    (N". 

517;  Hauser  v.  State,  33  Wis.  678.     Com-  Car.).  288;  Wildy  v.  Washburn.  16  Johns. 

pare  Krumick  v.  Krumick,  2  Green  (N.  (N.  Y.)  49. 

J)i  39;    N.  J.   Rd.  V.  Suydam,   2   Harr.  Questions  of  ^jt/^^^/tVffry  as  to  the  estab- 

(N.  J.)  25;  Ray  v.  Parsons,  14  Tex.  370;  lishing  of  roads,  making  public  improve- 

Murfee  v.  Leeper,  i  Overt.  (Tenn.)  i.  ments,  etc.,  are  of  this  nature.    Tiedt  v. 

An  appeal  from  a  justice  has  been  de-  Carstensen.  61  Iowa,  334. 

dared  cumulative.   Williams  7/.  Burchinal,  6.  Hagar  v.  Supervisors,  47  Cal.  222; 

3  Harr.  (Del.)  83.  Tilton  v.  Larimer  County,  etc.,  6  Col; 

And  in  another  case  it  has  been  said  288;  State  v.  Lawrence.  81  N.  Car.   522; 

that  where  the  inferior  court  has  exceeded  Brown  v.  Williams.  84  N.  Car.  116:  Peo- 

its  jurisdiction  an  appeal  is  not  proper,  pie  v.  Police  Board.  24  Hun  (N.  Y.).  289; 

but  the  case  should  be  reviewed  on  cer-  Tye  v.   Noel,   85    111.   290;   Trustees    v. 

liorari.     Baxter  v.   Brooks,  29  Ark.  173;  Directors,  88    111.  100;  Stone  v.  Boston, 

People  V.  Judges,  24  Wend.  (N.  Y.)  249.  2  Mete.  (Mass.)  220:  State  v.  Hudson,  5 

2.  Hodges  V.  Lassiter,  94  N.  Car.  294;  Dutch.  (N.  J.)  115;  Bannister  %k  Allen,  i. 
Syme   v.    Broughton,    84   N.    Car.    114;  Blackf.  (Ind.)  414;    Fagg  v.   Parker,  11 

.  Simmons  v.  Dowd,  77  N.  Car.  155;  Per-  Iowa,  iSf  Poe  v.  Machine  Works,  24  W. 

kins   V,    Hadley,  4   Hayw,   (Tenn.)    143;  Va.  517. 

Poe  V.  Machine  Works,  24  W.  Va.  517.  The  writ  should  be  applied  for  while 

8.  St.    Louis,    etc.,    R.   v.   Barnes,   35  the   record   is  still   in  the  hands  of  the 

Ark.  95;  Basnet  v.  Jacksonville.  18  Fla.  tribunal  whose  action  is  sought  to  be  re- 

523;    Hopkins   v.    rogler,   60   Me.    266;  viewed.     People    v.  Delaney,  49   N.  Y. 

Galloway  v.  Corbitt,  52  Mich.  460;  Ken-  655. 

ney  v.  State,  5  R.  I.  385.  7.  But  upon  a  strong  showing  the  writ 

4.  Trustees  v.   Directors,  88   111.    100;  may  be  granted  after  such  time.     Kimple 

Rutland     v.    Commissioners,    20     Pick,  v,  San  Francisco,  66  Cal.  136;  Trustees 
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tory  orders.^  The  petition  for  the  writ  should  disclose  a  proper 
case  upon  its  face.^  Even  where  the  writ  has  issued,  it  may  be  dis- 
missed without  a  hearing,  when  in  the  opinion  of  the  court  it  has 
been  granted  improvidently.*   Certiorari  is,  however,  an  important 

remedy,  and  the  right  to  issue  it  in  proper  cases  has  been  steadily 
maintained  by  the  courts.** 

p.  Directors,  88  111.    lOo;    State  v.   St.  ity,  but  not  as  to  the  questions  of  the  ^j;^^ 

Loois,  4  Mo.  App.  577;  Rutland  v.  Com-  diency  of  such  improveinents.     Ex  parte 

missiooers.   30  Pick.  (Mass.)  83;   Jn  re  Keenan,  21  Ala.  558;  Commissioners  v 

Lands,  9  Mich.  324;  People  v,  Commis-  Thompson,  15  Ala.  134;  Murray  v.  Mart- 

sioocrs,  77  N.  Y.  605;  State  v.  Milwaukee  posa  County,  23  Cal.  492;  Tewksbury  v. 

Co.,  58  Wis.  4.  Commissioners,  117  Mass.  563;  Parks  v, 

1.  People  V,  County  Judge,  40  Cal.  Boston,  8  Pick.  (Mass.)  218;  Kingman  v. 

479;  People  V,  Lindsay,   i  Idaho.  394;  Commissioners,   6    Cush.    (Mass.)    306; 

Palms  9.  (^ampau,  ii  Mich.  109;  Stakes  French  v.  Commissioners,  12  Mich.  267; 

V.  Early,  45  N.  J.  L.  478;  Richardson  v,  Duffield  v.  Detroit.  15  Mich.  474;  People 

Smith,  59  N.  H.  517;  Ex  parte  Hamilton,  v.  Brighton,  20  Mich.  57;  Preble  v,  Port- 

58  How.  Pr.  (N.  Y.)  290;  Noble  v.  Board  land.  45  Me.  241;  St.  Charles  v.  Rogers, 

of  Pilots,  37   Barb.  (N.  Y.)  126;   In   re  49   Mo.    530;    Swan    v.    Cumberland,    8 

Road,  etc.,  2  S.  &  R.  (Pa.)  419.    Compare  Gill  (Md.),  150;  Nickols  v.  Sutton,  32  Ga. 

Commonwealth  v.   Simpson,   2   Grant's  369;  Spray  v.  Thompson,  9  Iowa,  500; 

Cas.  (Pa.)438;  State  t^.  Patterson,  39  N.  Deitrich  v.  Commissioners,  6   111.  App. 

J.  L  489.    And  in  criminal  cases.    State  70;  Lawton  v.  Commissioners,  2  Caines 

9.  Jefferson,  66  N.  Car.  309.  •  (N.  Y.).  179;  Dorchester  v,  Weniworih, 

BOX  \n  England  certiorari  issues  either  31   N.   H.  451;    Camden   v,  Mulford,  2 

before  or  after  final  order,     i  Tidd*s  Pr.  Dutch.  (N.  J.)  49;    Prigden   v.  Banner- 

39S.  man,  8  Jones  (N.  Car.),  53;  Ruhlman  v. 

1  Russell    V.    Pickering,    17    111.   31;  Commonwealth,  5  Binn.  (Pa.)  26;  White's 

Lee  V.  Childs,  17   Mass.    351;  Willis  v.  Case,  2  Overt.  (Tenn.)  109;    French  v, 

Dunn,  Wright  (0.)»  130.  Barre,    58  Vt.    567;  State   v,   Stewart,  5 

S.  Magee  v.  Cutler,  43  Barb.  (N.  Y.)  Strob.  L.  (S.  Car.)  29;  State  v.  Cockrell, 

231^;  Susquehanna  Bank  v.  Supervisors,  2  Rich.  L.  (S.  Car.)  6;  State  v.  McCune, 

25  N.  Y.  312;  In  re  Lantis,  9  Mich.  324;  24  Wis.  286;  Ewing  v,  St.  Louis,  5  Wall. 

People  r.  Lindsay,  i  Idaho,  394;  Burke  (U.  S.)  413. 
r.  Coolidge.  35  Ark.  180.  Yermont. — The  rule  obtains  as  regards 

Vftieai — ^The    statutes  of    the  several  such  proceedings  in  a  county  court  in 

States  generally  provide  that  the  writ  shall  Vermont,    Woodstock  v,  Gallup,  28  Vt. 

issue  only  on  notice  to  the  opposite  party,  587. 

and  it  would  seem  that  such  notice  should       Kew  York  and   Ohio. — In   New    York 

be  given  in  any  event.    Farmington,  etc.,  and  Ohio  it  has  been  held  that  certiorari 

Co.  9.  Commissioners,   112   Mass.  206;  does  not  lie  in  cases  like  the  above — 

Commissioners  v.  Downing.  6  Mass.  72.  People    v.    Mayor,    2    Hill    (N.  Y.),  9; 

■•CioB    to    Qiiaik     or    Saponodo. — A  People  z/.  Stilwell,  19  N.  Y.  531;  Dixon  t^. 

nodon  to  supersede  the  writ  is  the  proper  Cincinnati,  14  Ohio,  240 — but  the  weight 

BKXion  before  the  return  is  made,  and  a  of  authority  is  for  the  rule  announced, 
motion  to  quash  only  lies  after  the  return       Tazos  aiid  Anomnonto. — Certiorari  lies 

has  been  made.     State  v,  Milwaukee  Co.,  to   correct  illegalities   in  the  levying  of 

58  Wis.  4;  Milwaukee  Iron  Co.  v.  Schu-  taxes  and  local  assessments  by  assessors, 

bel.  29  Wis.  444;  s.  c,  9  Am.  Rep.  591;  commissioners,   etc.,    under    the    above 

Rail  V.  Warreo,  16  How.  Pr.  (N.  Y.)  379:  qualifications,  but  it  is  granted  with  great 

Ferguson  z^.  Jones,  12  Wend.  (N.  Y.)24i;  care,  and  frequently  refused  on  grounds 

I  Tidd's  Pr.  444.  of  public  convenience.     Carroll  v.  Mayor, 

1  Where  there  is  no  statutory  inhibi-  12  Ala.  173;  Ex  parte  Buckner.  4  Eng. 

tioD,  and  no  appeal  or  other  mode  of  re-  (Ark.)  73;   California,  etc.,  R.  v.  Super- 

riew  is  given,  certiorari  will   lie   in  the  visors,  1 8  Cal.  671;  Gilkey  v.  Watertown, 

following  cases:  141    Mass.    317;    Worcester    County    v. 

Stnsti  and    HighwAjs. — The  proceed-  Worcester,    116    Mass.    193;    Sisson   v, 

iD9s  of  supervisors,  commissioners,  city  New  Bedford,  137  Mass.  255;  Royce  v. 

cotncils,  etc.,   in   opening,  altering,  im-  Jenney,   50  Iowa,  679;    State  v.  Jersey 

proviDg  or  discontinuing  public  streets  City,  35  N.J.  381;  Weavers.  Devendorf, 

*ml  roads  as  to  their  legality  and  regular-  3   Denio    (N.  Y.),  198;    Leroy    v.   New 
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In  Englofid'^  and  a  number  of  the  States  of  the  Union  it  issues 
in  both  civil  and  criminal  cases.^ 

6.  Effect  of  Issning  Writ. — The  issuing  of  the  writ  of  certiorari 
stays  all  proceedings  by  the  inferior  tribunal,  except  in  cases 
where  the  execution  of  its  order  has  already  begun.* 

7.  The  Judgment. — The  judgment  on  the  hearing  is  that  the  pro- 
ceedings below  be  either  quashed  or  afHrmed  in  whole  or  in  part.* 

York,  20  Johns.  (N.  Y.)  430;  O.  &  M.  R.  of  the  use  of  this  writ,  it  has  been  held  to 
7'.  Lawrence  County,  27  111.  50;  Shelby  lie  to  school  trustees  and  superintendents 
County  V,  M.  &  T.  R.,  16  Lea  (Tenn.),  in  dividing  school  districts.  Miller  v. 
401;  Slate  V.  County  Clerk,  59  Wis.  15.    Trustees,  88  111.  26;  Morcland  v.  Whit- 

The  writ  does  not  lie  to  correct  errors  ford,  54  Wis.  150.  To  town  board  in  re- 
in valuation  or  equalization.  Randle  v.  moving  an  assessor.  Merrick  v.  Town 
Williams,  18  Ark.  380;  Jone^  v.  Boston,  Board,  41  Mich.  630.  To  a  city  council 
104  Mass.  461 ;  People  v,  Ogdensburg,  removing  a  city  officer.  Mayor  v.  Shaw, 
48  N.  Y.  390;  Smith  v.  Supervisors,  30  16  Ga.  172.  To  a  city  council  to  review 
Iowa,  531.  the  granting  of  a  ferry  license.     Ex  parte 

The  writ  has  been  denied  where  the  Fay,  15  Pick.  (Mass.)  243.  To  review 
defence  of  illegality  could  be  made  at  proceeding  of  supervisors  in  ordering  an 
the  hearing  for  judgment.  Pease  v.  Chi-  election  to  relocate  a  county-seat.  Hcr- 
cago,  21  111.  500.  rick  v.  Carpenter,  6  N.  W.  Rep.  574.    To 

It  should  not  be  allowed  where  the  a  probate  court  allowing  a  claim  without 
purpose  is  to  enable  a  party  to  recover  notice.  Baskins  v.  Wylds.  39  Ark.  347. 
back  ta.xes  by  a  reversal  of  the  proceed-  To  review  forcible  entry  and  detainer 
ings.  People  v.  Commissioners,  43  proceedings.  Thorn  v.  Reed,  i  Ark.  480; 
Barb.  (N.  Y.)  494.  McDonald  v.  Cousins,  23  Ga.  227;  Rus- 

And  it  has  been  said  that  where  the  sell  v,  Wheeler,  i  Hempst.  (Tenn.)  3. 
relief  would  affect  all  tax-payers  alike.  To  review  proceedings  of  quarter  sessions 
all  should  join  in  the  application  for  the  in  incorporating  boroughs.  Borough  of 
writ.  Libby  «/.  West  St.  Paul,  14  Minn.  Quakertown,  3  Grant  Cas.  (Pa.)  203.  And 
248.  to  remove  an  indictment  from  the  court 

Xnnieipal  Courts. — The  legality  of  con-  of  oyer  and  terminer  before  trial  to  the 
victions  in  municipal  courts  will  be  re-  supreme  court.  People  v.  Baker,  3 
viewed  on  certiorari,  Camden  v.  Black,  Park.  (N.  Y.)  18 1.  It  has  been  said  to 
65  Ala.  236;  Marion  v.  Chandler,  6  Ala.  lie  to  test  the  validity  of  the  proceedings 
899;  Taylor  v.  Americus,  39  Ga.  59;  of  a  court-martial.  People  z/.  Townsend, 
Corbett  t/.  Duncan,  84  Miss.  84;  Jackson  10  Abb.  N.  C.  (N.  Y.)  169.  ^vx  compare 
V.  People,  10  Mich.  iii.  Dunbar's  Case,  14  Mass.  393.     And  the 

Juftioet. — So  of  many  proceedings  be-  Supreme  Court  of  the  United  States  has 
fore  justices.  Rex  v.  Inhabitants,  i  Ld.  no  power  to  review  the  proceedings  of  a 
Raym.  580;  Marble  v.  Laney,  41  Ga.  military  commission  ordered  by  a  general 
626;  Chicago,  etc.,  R.  v.  Fell,  22  111.  333;  officer  of  the  army.  Ex  parte  Vallandig- 
Gleason  v.  Sloper,  24  Pick.  (Mass.)  181;  ham,  i  Wall.  (U.  S.)  243. 
Morris,  etc.,  Co.  v,  Mitchell,  31  N.  J.  L.  1.  Rex  v.  Inhabitants,  i  B.  &  C.  142; 
99;  Commonwealth  v.  Betts,  76   Pa.  St.    4  Black  Com.  265. 

465;  McNeil  V,  Hallmark,  28  Tex.  157;  2.  John  v.  State,  i  Ala.  95;  People  v. 
Whitington  v,  Southworth,  26  Mich.  Turner,  i  Cal.  152;  State  v.  Stone,  3  H. 
381;  Coombs  V.  Dunlap,  19  Wis.  591.         &  M*H.  (Md.)  115;  People  v.  Vermilyca, 

Contested  Elaotioni— CW-/t<?niri  lies  to  7  Cow.  (N.  Y.)  141;  State  v.  Gibbons, 
review  the  proceedings  of  inferior  tri-  i  South.  (N.  J.)  40;  State  v.  Miller,  94  N. 
bunals  invested  with  the  power  of  hear-  Car.  902:  Commonwealth  v,  Balph,  iit 
ing  and  deciding  election  cases.  Whit-  Pa.  St.  365;  Kenney  v.  State,  5  R.  I. 
ney  v.  Board  of  Delegates.  14  Cal.  480;  385;  State  v.  Taxing  District,  16  Lea 
State  V.  Marlow.  15  Ohio  St.  114;  Com-  (Tenn.),  240:  Macaboy  t/.  Commonwealth, 
mon wealth  v.  Leech,  44  Pa.  St.  332;  2  Va.  Cas  2684  Compare  Winn  v.  State, 
Gibbons    v.   Sheppard,   65    Pa.    St.    20;    10  Ohio,  345. 

Chenowith  v.  Commissioners,  26  W.  Va.        3.  John  v.  State,  I  Ala.  95:  Hyslop  f. 
.  230;  State  V,  Cockrell,  2  Rich.  L.  (S.  Car.)   Finck,  99  111.  171;  Sute  v.  Hunt,  46  N. 
6;  I  Dill^  Mun.  Corp.  (3d  Ed.)  232.     Com,    J.  L.  59. 
pare  O'Docherty  v.  Archer,  9  Tex.  275.  4.  McAllilley  v,  Horton,  75  Ala,  4911 

Other  Ouee. — As  further  illustrations    Baxter  v.  Brooks,  29  Ark.  173;  Bamti 
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Unless  authorized  by  statute,  the  revisory  court  has  no  power  to 
enter  a  different  order  or  judgment  on  the  merits.^ 

i,  Corti.— At  common  law  neither  party  recovered  costs  ;*  but 
tiis  matter  is  now  regulated  largely  by  statute. 

9.  As  an  Ancillary  Process. — The  writ  of  certiorari  is  frequently 
used  as  an  ancillary  process  to  obtain  a  full  return  to  other 
process.    It  is  the  proper  ancillary  process  to  a  writ  of  habeas 
cffTpus,  when  it  is  desired  to  bring  the  full  record  of  the  proceed- 
ings upon  which  the  party  was  committed  below  before  the  court 
issuing  the  habeas  carpus,^    And  where  a  cause  has  been  brought 
before  a  superior  court  on  appeal,  writ  of  error  or  other  mode, 
and  there  appears  to  be  a  manifest  defect  in  the  record,  or  diminu- 
tion is  suggested,  a  writ   of  certiorari  lies   to  obtain  a  perfect 
transcript  and  all  papers.** 

CBSTIJI  ftUS  TSTJST.    See  Trusts  and  Trustees. 

CHADI. — ^A  series  of  links  or  rings,  connected  or  fitted  into  one 
another.* 

CHAIR. — ^A  movable  seat  with  a  back  intended  for  one  person. 
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I'.  Jacksonville.  i8  Fla.  523;  Hamilton  x/.  9  Wall.  (U.  S.)  661;  Fowler  v.  Lindsay, 

Harwood.  113  III.   154;   Taylor  v.  Gay.  3  Dall.  (U.  S.)  413. 

ao  Ga.  77;  Commissioners  v.  Blue   Hill  Diminution  of   the  record  will  not  be 

Turnpike  Corp  .  5  Mass.  420;  Dudley  v,  presumed,  and  must  be  alleged  by  affi- 

Suplcs,  15  Johns.  (N.  Y.)  Z95;  Hopkin-  davit.  Mullary  z^.  Caskaden,  Minor  (Ala.), 

ton  V.  Smith.  15   N.  H.  152;  Peacock  v.  20;    Van    Glahn    v,    Raymond,   40  III. 

Leonard,  8  Nev.  157:  White  v.  Common-  73 ;  Williams   v,  Quin,   7  Cow.  (N.  Y.) 

wealth.  3  Brewst.  (Pa.)  30;    Wooton  v.  539. 

Manning.    11    Tex.    327;      Bandiow    v.  The  writ  will  not  be  granted  till  after 

Thieme,  53   Wis.   57;   Kelly  v.  Story.  2  the  record  is  certified.     James  v,  McCor- 

Heisk.  (Tenn.)  202.     Compare  Slate  v,  mick.  Minor  (Ala.).  20. 

Milwaukee  Co.,  58  Wis.  4.  As    to    diminution    of    evidence,   sec 

1.    Commissioners    v.    West    Boston  Russell  v,  Hepburn.  5  Harr.  (Del.)  386. 

Bridge,  13  Pick.  (Mass.)  195;  Lowell  v.  AutboritiM    for    Certiorari.— i    Tidd's 

Commissioners,    6    Allen    (Mass.),  131;  Pr.  (3d  Am.  Ed.)  c.  16;   i  Crary  Spec. 

Thompson  v.  School  District,  25  Mich.  Proc.  (3d  Ed.)  c.  6  and  12;  Powell  App. 

483-  Proc.  347  et  siq,;  2   Dil.  Munic.   Corp.; 

S.  Commissioners   v.  Ellis,   11   Mass.  2   Add.  Torts,  sees.    1467-1480;  Cooley 

465;  Slate  V,  Leavitt,  3  N.  H.  44;  Bald-  Tax.;    12    Am.    Dec.    529.  note;    Smith 

win  tr.  Wheaton.  12  Wend.  (N.  Y.)  262;  Sheriflfs.    etc.,    4x3-431;     Hilliard    New 

Wheeler  v.  Roberts,  7  Cow.  (N.  Y.)  536.  Trials,  68<^. 

CertMrariwCiX  not  lie  to  correct  a  wrong  5.  Webster, 

taxing  of  costs  below.    Young  v,  Blais-  The  description   "horn  chains"  in   a 

<lel.  138  Mass.  344.  contract  is  sufficiently  answered  by  sup- 

8.  State  V.   Glenn.    54    Md.    572-609;  plying  chains  made  partly  of  hoof  and 

^omc  V.  Corrie.  42   Mich.    509:    In  re  partly  of  horn.     Sweet  v.  Schumway,  102 

win.  5  Blatchf.    (U.   S.    C.   C.)   303;  Mass.  365. 

Qjorch  Hab.  Corp.   330;    Bac.  Abr.  tit.  6.  Webster. 

nab.  Corp.  (B.)  4.  Insurance  on  stock  contained  in  a  chair 

4.  Us  Animas    County  if.    Bond,    3  factory  covers  not  only  stock  in  the  main 

^^  a22;   Reed    v.   Curry,   40    III.   73;  building  of  the  factory  where  the  manu. 

'»8an  V.  Halderman.  59  Ind.  424:  Frank-  facturing  was  done,  but  also  in  an  engine 

nTw      *"y'  '^  ®'  **°"'  ^^y-)  ^72;  building  which  was  appurtenant  to  the 

iMicheri;.  Miller.,  iii  Mass.  414;  Burr  main  building  and  connected  to  it  by  a 

VwMenntn,  2  Cow.   (N.  Y.)  38;   Bra-  platform,    and    by    the    belting    to    the 

«^».sutc.  2  Tyler  (Vt.),  152;  Scott  v,  machinery.     Liebenstein  v.  Ins.  Co.,  45 

»«l  I  Muni.  (Va.)  229,  U.  S.  v.  Adams,  III.  301. 
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CHAIRMAN— CHAMBERS— CHAMPA  GNEr-^HAMFERTY:. 

CHAIBMAH. — The  presiding  officer  of  a  deliberative  body,  legis- 
lative or  otherwise.* 

CHALLEHOE  (in  Praetioe).  See  Duelling  ;  Juries  and  Jury 
Trials. 

CHAMBES8. — The  office  or  private  rooms  of  a  judge,  where 
parties  are  heard  and  orders  are  made  and  other  business  transacted 
in  matters  which  do  not  require  to  be  done  in  open  court.* 

Parts  of  the  ocean  included  within  lines  drawn  from  one  pro- 
montory to  another,  or  perhaps  between  points  a  league  distant 
from  each  of  two  promontories.* 

CHAMP AONS. — A  kind  of  brisk,  sparkling  wine,  from  Cham- 
pagne, France.* 

CHAMPEBTT  AND  MAHTTEHAKCE.  (See  also  Attorney  and 
Client.) 

Definition  and  General  Nature^  68.  Advancing  Costs,  79. 

Existence   of  the  Old   Law    in    the  Pretended  Titles  and  Things  in  Liti^ 

United  States,  73.  gation,  80. 

Recognized  Exceptions,  76.  Effect  of  Maintenance,  85. 

Contingent  Fees,  78.  Champerty  as  a  Defence,  86. 

After  Litigation  Ended,  79.  Quantum,  Meruit,  86. 

1.  Definition  and  Oeneral  Kature.— Maintenance  is  an  officious 
intermeddling  in  a  suit  that  noway  belongs  to  one,  by  maintain- 
ing or  assisting  either  party  with  money  or  otherwise  to  prosecute 
or  defend  it,^  and  signifies  an  unlawful  taking  in  hand  or  uphold- 

1.  Rapalje  &  Lawrence  L.D.  to  do.     And  the  constitution,  in  granting 
Where  a  statute  incorporating  a  railway    such  jurisdiction  at  chambers  to  the  judges 

provided    that    the    proceedings    of    all  of  the  several  courts  of  the  State,  as  may 

meetings  should   be  entered  in  a  book  be  directed  by  law,  is  to  be  understood 

and   **  signed  by  the  chairman  of  such  as  limiting  the  jurisdiction  of  each  to 

respective  meetings,  it  was  held  that  the  such  subject-matters  as  are  within  the 

chairman  who  presided  when   the   pro-  jurisdiction  of  his  proper  court,  and  to 

ceedings  took  place  might  sign  the  entry  which,  ex  vi  termini^  he  is  limited."     P. 

of  the  same  at  the  next  meeting;   and  F.  W.  &  C.  Ry.  Co.  v,  Hurd,  17  O.  St. 

where  the  same  person  was  chairman  of  144. 

two  meetings  held  on  August  18  and  24.         *'The  averment  of  an  indictment  that. 

it  was  a  good  signature  of  the  proceedings  the  motion  for  a  new  trial  was  heard  by 

of  August  18  to  subscribe  them   '*Con-  the  justice  of  the  superior  court  "at  his 

firmed  24  Aug.,  1836,  W.  G."    W.  L.  Ry.  chambers,"  is  satisfied  by  proof  that  the 

Co.  V.  Bernard,  3  Q.  B.  873.  hearing    took    place    in    an    apartment 

2.  Jurisdiction  at  chambers  is  incidental  appropriated  to  the  use  of  that  court  for 
to  and  grows  out  of  the  jurisdiction  of  the  transaction  of  business  not  requiring 
the  court  itself.  It  is  the  power  to  hear  the  presence  of  a  jury.  Commonwealth 
and  determine,  out  of  court,  such  ques-  v,  McLaughlin,  122  Mass.  449. 

tions  arising  between   the   parties  to  a  8.  i  Pet.  Adm.  Dec.  29n.;  i  Kent.  Com. 

controversy,  as  might  well  be  determined  30;  Jacobsen's  Laws  of  the  Sea,  416. 

by  the  court  itself,  but  which  the  legis-  4.  Webster. 

lature  has  seen  fit  to  intrust  to  the  judg-  Champagne  is  within  the  term  "liquors" 

mentof  a  single  judge  out  of  court  without  in  an  act  forbidding  the  sale  of  such  on 

requiring  them  to  be  brought  before  the  credit  to  a  greater  amount  than  ten  dol* 

court  in  actual  session.     It  follows  that  lars.     Kizer  v,  Randleman,  5  Jones  L. 

the  juiisdiction  of  a  court  at  chambers  (N.  C.)  428. 

cannot  go  beyond  the  jurisdiction  of  the  6.  4  Bl.  Com.  135;  Burrill's  Law  Di<;.,  . 

court  to  which  he  belongs,  or  extend  to  tit.    Maintenance;  Andrews   v,    Thayer^ 

Qiatters  with  which  his  court  has  nothing  30  Wis.  228. 
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ing  of  quarrels  or  sides»  to  the  disturbance  or  hindrance  of  common 
right^  Champerty  is  a  species  of  maintenance,  being  a  bargain 
with  a  plaintiff  or  defendant,  campum  partice^  to  divide  the  land 
or  other  matter  sued  for  between  them,  if  they  prevail  at  law ; 
whereupon  the  champertor  is  to  carry  on  the  suit  at  his  own 
expense.*  Hawkins,  followed  by  Coke*  and  Sir  William  Grant,* 
defines  it  as  ''  the  unlawful  maintenance  of  a  suit  in  consideration 
of  a  part  of  the  debtor  other  thing  in  dispute."*     Under  this 

In  2  Bouv^ier's  Law.  Die.  (14th  Ed.)  90  in  suits  brought  to  assert  those  rights, 

it  is  defined  to  be  '*  a  malicious  or  at  least  the  confederacies  which  were  thus  formed, 

officious  interference  in  a  suit  in  which  and  the  oppression  which  followed  from 

the  offender  has  no  interest,  to  assist  one  the  influence  of  great  men  in  such  cases 

of  the  parties  to  it  against  the  other  with  are   themes  of  complaint  in   the    early 

money  or  advice  to  prosecute  or  defend  books  of  English  law.     While  the  power 

the  action,  without  any  authority  of  law.*'  of  nobles  and  great  men  was  felt  in  the 

See  also  i  Russ.  Cr.  Law,  176.  administration  of  justice,  these  practices 

1.  I   Hawk.    P.   C.   (Curw.  Ed.)  454;  seem  to  have  produced   real  and  great 

Brown  v.  Beauchamp,  5  T.   B    Monroe  evils.     In  that  state  of  things,  instead  of 

(Ky.),  413;  s.  c,  17  Am.  Dec.  81.  invigorating  the  administration  of  justice 

**  This  is  an  offence  against  public  jus-  as  the  direct  remedy  for  such  evils,  the 

tice,  as  it  keeps  alive  strife  and  conten-  laws  concerning  champerty  and  mainte- 

tion,  and  perverts  the  remedial  process  nance  were  established  as  penal  reg^la- 

of  the  law  into  an  engine  of  oppression,  tions  intended  to  operate  upon  the  parties 

and  therefore  by  the  Roman  law  it  was  a  to  these  transactions.  .    .    .  '  Nothing,' 

species  of  the  crimen  falsi  to  enter  into  says  Coke  (Co.  Litt.  114  a),  'nothing  in 

any  confederacy,  or  do  any  act,  to  sup-  action,  entry  or  re-entry  can  be  granted 

port  another's  lawsuit   by  money,   wit-  over,  for  so,  under  color  thereof,  pre- 

nesses,  or  patronage."    4  Bl.  Com.  135;  tended  titles  might  be  granted  to  great 

2  Inst.  208.  men,   whereby  right  might  be  trodden 

The  penalties  of  maintenance  are  ap-  down  and  the  weak  oppressed.*     Feeble, 

plicable  to  maintenance  of  any  kind  of  partial,  and  corrupt  must  have  been  the 

suits,  whether  at  common  law  or  other-  administration   of  justice   when  such  a 

wise.  Wallis  v.  Duke  of  Portland,  3  Ves.  reason  could  have  force." 

(Eng.)  494.  Especially  is  this  seen   to  be  true  in 

The  following  is  the  account  given  of  cases  triable  by  jury,  for  the  juries  were 

the  rise  and  growth  of  the  law  of  main-  (a  change  of  venue  not  being  allowed  in 

tenance  in  the  leading  case  of  Thallhimer  those  days)  generally  the  tenants  of  the 

V.  Brinkerhoff.  3  Cow.  (N.  Y.)  623;  s.  c,  lord    in    whose    vicinity    the    suit    was 

IS  Am.  Dec.  308:  '*The  English  law  of  brought.  3  Stubbs  Const.  Hist.  532,539, 

maintenance  arose  from  causes  peculiar  541;  3  Stephen  Hist.  Eng.  Cr.  Law,  236, 

to  the  state  of  society  in  which  it  was  237,  238. 

established.     The  great  reason    for  the  2.  4  Bl.  Com.  435. 

suppression  of  champerty  and   mainte-  8.  Co.  Litt.  368  b, 

nance  was  an  apprehension  that  justice  4.  **  Champerty  is  the  unlawful  main- 

itself  was  endangered  by  these  practices,  tenance  of  a  suit  in  consideration  of  a 

Blackstone,  4  Com.  135,  speaks  of  this  bargain  for  a  part  of  the  thing  or  some 

offence  as  perverting  the  process  of  the  profit  out  of  it."    Stevens  v,  Bagwell,  15 

law  into  an  engine  of  oppression.     In  the  Ves.  139. 

case  of  Slyrigfat  v.  Page,  i  Leon.  167,  6.  Hawk.  P.  C.  ch.  84.  §  i.  Chitty 
it  was  said  by  the  whole  court  of  common  and  Bouvier  follow  Blackstone.  2  Chit, 
pleas,  that  the  meaning  of  the  32  Hen.  Cr.  L.  234  (n)  a;  i  Bouv.  Die.  235.  But 
VIII.  concerning  maintenance  was  to  re-  see  i  Add.  Cont.  §  257;  Rapalje  Law- 
press  the  practices  of  many,  who  when  rence's  Die,  *'  Champerty;"  Abbott  Law 
they  thouglit  they  had  title  or  right  to  any  Die. , "  Champerty;"  Box  v.  Barnby,  Hob. 
land,  for  the  furtherance  of  their  pre-  117;  Co.  Litt.  368  b, 
tended  right  conveyed  their  interest  in  "The  offence  of  champerty  is  defined 
9ome  part  thereof  to  great  persons,  and  in  the  old  books  to  be  the  unlawful  main- 
with  their  countenance  did  oppress  the  tenance  of  a  suit  in  consideration  of  some 
possessors.  .  .  .  The  power  of  great  bargain  to  have  a  part  of  the  thing  in  dis- 
men  to  whom  rights  of  action  were  trans-  pute  or  some  profit  out  of  it."  Tindal, 
f«rred,  in  order  to  obtain  suit  and  favor  C.  J.,  in  Stanley  v,  Jones,  7  Bing.  569. 
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definition  it  is  not  necessary  that  the  champertor  carry  on  the  suit 
at  his  own  expense.  Maintenance  was  an  indictable  offence  at 
common  law  and  by  statute,  and  is  even  said  to  have  been  tnalunt 
in  se^-  While  the  offence  may  be  committed  although  there  is  no 
suit  actually  commenced/^  it  is  essential  that  there  be  actual  as- 
sistance, and  not  merely  an  offer  to  assist.'  Champerty  and  main- 
tenance form  no  exception  to  the  general  principle  of  criminal  law, 
that  there  can  be  no  offence  if  the  party  acts  under  a  misappre- 
hension of  the  material  facts.**     The  offence  is  not  confined  to 

Compare  Holloway  v.  Lowe,  7  Port.  (Ala.)  The  better  opinion  is  that  so  far  as  the^ 

488;  Thurston  z^.  Percival.  i  Pick.  (Mass.)  substance  of  these  offences  is  concerned 

416;  Key  V,  Vattier,  i  Ohio.  132;  Brown  the  statutes  of  West,  i,  c.  25.  3  Edw.  I., 

V,   Beauchamp.  5   T.    B.  Monroe  (Ky.),  28  Edw.   I.   c.    11,  33  Edw.   I..  32  Hen. 

416:  Rust  z/.  Larue,  4  Lite  (Ky.)4i7.  VIIL  c.  9,  were  merely  declaratory  of 

"The  gist  of  the  offence,  therefore,  the  common  law,  and  that  the  fun  dame  n- 

consists  in  the  mode  of  compensation  ir-  tal  doctrines  of  the  law  upon  this  subject 

respective  of  the  particular   manner  in  existed  before  the  statutes.     Lord  ikoss- 

which,  the  suit  is  to  be  maintained,  be-  lyn  in  Wilier  v.  Duke  of  Portland,  3  Ves. 

cause  all   maintenance  of  a  suit  by  a  494;  Tindal.  C.  J.,  in  Stanley  v.  Jones,  7 

stranger  was  at  common  law  unlawful.''  Bing.  369;  Pecke  9.  Watson,  8   Mes.  & 

Sedgwick  v,  Stanton,  4   Kern.  (N.  Y.)  W.  691;  s.  c,  4  Bl.  Com.  13s;  Siory  Eq. 

289.  Jur.  I  1048;  Parker,  C   J.,  in  Swett  rf. 

'*  The  distinction  between  maintenance  Poor,  11   Mass.  354;  Thurston  v,  Pcrci- 

and  champerty  seems  to  be  this:  When  val,  i  Pick.  (Mass.) 415;  Backus  z^.  Byron, 

there  Is  no  agreement  to  divide  the  thing  4  Mich.  535. 

in  suit,  ihe  party  intermeddling  is  guilty  2.  Rust  v,    Larue.  4  Litt.  (Ky.)  411 ; 

of  maintenance  only;  but  where  he  stipu-  Martin  v,  Amos,  13  Ire.  (N.  Car.)  201. 

lates  to  receive  part  of  the  thing  in  suit  8.   Fletcher  v.  Ellis,  i  Hempst.  (Ark  > 

he  is    guilty  of  champerty."    4  Cooly's  300. 

Bl.  Com.  134  «;  Bell  v.  Smith,  7  D.  &  R.  4.  Etberidge  v.    Cromwell,    8   Wend. 

846:  s.  c,  5  B.  &  C.  188.  (N.   Y.)  629.     See    Sw^u    v.    Poor,     11 

The  distinction  between  maintenance  Mass.  549.  553;  Everenden  v.  Beaumont, 

and  champerty  is  not  always  borne  in  7   Mass.  76,   78;    Brinley  v.  Whiting,  s 

mind,  and  the  words  are  carelessly  used  Pick.  (Mass.)  348,  350. 

interchangeably.  Scobeyz/.  Ross,  13  Ind.  No  one  has  been  punished  criminally 

117.  for  the  offence  of  maintenance  or  cham- 

1.  "  It  appeareth  that  the  end  of  cham-  perty  within  the  memory  of  living  man. 
perty  and  maintenance  is  to  suppress  Backus  z/.  Byron.  4  Mich.  535;  3  Stephen 
justice  and  truth,  or  at  least  to  work  Hist,  of  Crim.  Law.  234. 
delay,  and  therefore  it  is  malum  in  se^  While,  however,  in  the  absence  of 
and  against  the  common  law."  2  Inst,  criminal  intent  no  one  can  be  subjected 
208  See  al.<«o  2  Inst  212;  i  Hawk.  P.  to  criminal  liability,  it  is  also  true  that  a 
C.  283  sec.  36.  p  543;  and  for  good  gen-  contract  innocently  entered  into  and  hon- 
eral  discussion,  Brown  v.  Beauchamp,  estly  carried  out  by  the  parties  may  prove 
5  T.  B.  Monr.  (Ky.)  413;  s.  c,  17  Am.  to  be  champertous.  when  judicially  con- 
Dec.  84.  strued.    and   incapable    of    enforcement. 

*'  He  that  mayntaineth  other  men's  suits  Thompson  v.  Reynolds.  73  III.  11. 

shall  in  some  cases  be  three  yeres  im-  ''Maintenance  properly  so  called  can 

prisoned,   and   further  punished   at  the  only  be  in  a  court  of  justice  or  in  refer- 

king's  pleasure";  the  offence  being  deem-  ence  to  matter  pending  or  to  be  brought 

ed  as  grave  as  perjury  or  forgery.     Pal-  there.     Still  there  is  a  kind  of  indictable 

ton  de  Pace,  Ed.  of  161 5,  426.     See  also  conspiracy,  sometimes  treated  of  under 

I    Bish.    Crim.    Law,   §  942.     See  also  the    head    of    maintenance,   having    no* 

Thurston  v.  Percival.  i  Pick.  (Mass.)  415;  necessary  reference  to  a  court  of  justice. 

Rust   V,   Larue,  4  Litt.   (Ky.)  411,  425;  Persons  guilty  of  it  are  described  in  stat. 

Brown  v.  Beauchamp,  5  T.  B.  Mon  (Ky.)  33  Edw.  I.  c.  2  to  be  such  as  retain  men 

413.  416;  s.  c,  17  Am.  Dec.  81;  Dugiass  in  the  country  with  liveries  or  fees  for  to 

V.  Wood,  I  Swan  (Tenn.),  393;  Pcchell  v.  mainiajn  their  malicious  enterprises  and 

Watson,  8  M.  &  W.  (Eng.)69i;  Fletcher  to  drown  the  truth."    2  Bish.  Cr.  Law 

z/.  Ellis,  I  Hempst.  (Ark.)  300.  (7th  Ed.),  g  124. 
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attorneys,  and  may  be  committed  by  laymen  under  the  same  cir- 
cumstances as  an  attorney  may  commit.^ 

The  extent  to  which  the  old  common  law  applied  the  principles 

of  the  law  of  maintenance  is  well  illustrated  by  a  few  instances 

taken  from  Hawkins :   *'  Speaking  in  the  cause  as  one  of  the 

counsel  of  the  party,"  **  giving  any  public  countenance  to  another 

in  relation  to  the  suit,"  **  soliciting  the  judge  to  give  judgment 

according  to  the  verdict,"  "  perhaps  barely  going  along  with  him 

to  inquire  for  a   person   learned   in   the   law,"  were   indictable 

offences.     He  admits  that  a  juror  may  exhort  his  companions  to 

render  the  verdict  which  he  deems  right  himself,  and  even  that  a 

non-proiessional  man  may  impart  to   his   neighbor  gratuitously 

"  friendly  advice  what  action  is  proper  for  him  to  bring  for  the 

recovery  of  a  certain  debt."     '*  Yet  it  is  said  that  a  man  of  great 

power  not  learned  in  the  law  may  be  guilty  of  maintenance  by 

telling  another  who  asks  his  advice  that  he  has  a  good  title."  *-* 

Precisely  how  far  these  principles  are  now  in  force  it  is  difficult  to 

determine.     Perhaps  indeed  we  can  certainly  set  down  as  saved 

from  the  old  law  only  what  Hawkins  terms  **  assisting  another 

with  money  to  carry  on  his  cause ;   as  by  retaining  one  to  be 

counsel  for  him  or  otherwise  bearing  him  out  in  the  whole  or  part 

of  the  expense  of  the  suit."     This  done  under  some  circumstances 

is  indictable  now,  and  the  assistance  rendered  need  not  evidently 

be  money:  it  may  be  any  other  thing  valuable  for  accomplishing 

the  object.*     The  offence  of  maintenance  seems  further,  now,  to 

be  confined  to  the  intermeddling  of  a  stranger  in  a  suit  for  the 

purpose  of  stirring  up  strife  and  continuing  litigation.*     It  may 

be  further  laid  down  as  a  general  principle,  that  the  interference 

to  be  maintenous  must  have  some  tendency  to  pervert  the  course 

of  justice.*     Thus  i.t  is  champertous  for  one  man   to  agree  to 


•  I.  Sianieys'.  Jones,  7  Bing.  369;  Weakly  Bro.  Abr.,  til.  Maintenance,  7,  14,   17, 

:  V,  Hall,  13  Ohio.  167;  Gilert  v.  Holmes,  eic.    Nay,  if  he  ofiiciously  gave  evidence 

64  III.  54S;  Barker  v.   Barker.   14  Wi&.  it  was   maintenance;    so   that   he  must 

;  '42:  Miller  v.    Larson,    19    Wis.    486;  have  had  a    subpoena  or  suppress  the 

;  Ogdeair.  Desartes,  4  Duer  (N.  Y.).  275;  truth.     Th^t  such  a  doctrine,  repugnant 

Hoveytr.  Hobson,  51  Me.  62;  Martin  «/.  to  every   feeling  of  the   human   heart, 

■  Amos.  13  Ire.  (N.  Car.)  198;  Stotsenburg  should  be  soon  laid  aside  must  be  ex- 

Is-.  Marks,  79  Ind.  193.  pected."     BuUer,  J.,  in  Master  v.  Miller, 

i  I  Hawk.  P.  C.  (Curw.  Ed.),  455,  4  T.  R.  340.     For  an  extensive  review  of 

4S^  §§5-11.  the  ancient  law  and  us  various  changes 

y  Stanley  v.  Jones.  7   Bing.    369;   2  see  this  case. 

■  Bish.  Cr.  Law  (7ih  Ed.).  §  126.  5.  This  was  the  foundation  of  the  de- 

^  i  Lord  Abinger  in  Findon  v.  Parker,  cision  in  Stanley  v,  Jones,  7  Bing.  369. 

j  nifecs.  &  W.  682;  Dorwin  v.  Smith,  35  **  For  a  man  to  be  guilty  of  maintenance 

^  ^^i.  69.  there  must  be  another  to  be  maintained: 

"  It  is  curious  and  not  altogether  use-  whence  it  follows  that  the  combination 

less  10  see  how  the  doctrine  of  mainte-  of  force  to  oppress  lies  at  the  foundation 

Dance  has  from  time  to  time  been  re-  of  the  law  of  maintenance,  the  same  as 

ccived  at  Westminster   Hall.      At  one  of  the  law  of  conspiracy.     Therefore,  in 

time  not  only  he  who  laid  out  money  to  reason,   if  neither  unlawful   means  nor 

assist  another  in  his  cause,  but  he  that  by  unlawful    ends    are     contemplated,    the 

bis  friendship  or  interest  saved  him  an  combination   is  not   criminal,  though  it 

expense  which  he   would  otherwise   be  be  to  use  the  courts  of  the  country  for  es- 

^t  to,  was  held  guilty  of  maintenance,  tablishing  or  defending  against  a  private 
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use  and  exert  his  utmost  in6uence  and  means  to  procure  such 
evidence  as  should  or  might  be  requisite  to  substantiate  the  claim 
of  another  in  consideration  of  one  eighth  part  of  the  sum  re- 
covered by  means  of  the  production  of  such  evidence.^ 

A  contract  between  an  attorney  at  law  and  a  client  that  the 
attorney  shall  prosecute  a  claim  at  his  own  cost  for  a  part  of  the 
subject  in  litigation  is  champertous.^  Similarly,  a  guarantee  'of  a 
claim  by  an  attorney  and  a  promise  to  pay  any  judgment  which 
may  be  rendered  against  his  client  cannot.be  enforced.'  A  con- 
tract that  the  attorney  shall  retain  a  certain  per  cent  of  the  money 
collected  or  be  paid  $200,  as  he  shall  elect,  is  entire,  and  being 
tainted  with  champerty,  is  wholly  void,  and  the  attorney  can  re- 
cover nothing.^  The  transfer  of  the  subject-matter  of  the  suit,  to 
the  attorney  by  assignment  as  security  for  his  costs  is  not  deemed 
champertous,  though  an  absolute  sale  might  be.^  Nor  is  there 
any  champerty  in  an  agreement  to  allow  the  attorney  the  first 
fifty  dollars  that  is  collected  ;*  nor  in  an  agreement  between  con- 
testing clients  and  their  attorneys  in  the  settlement  of  a  dispute 
that  a  portion  of  the  property  in  litigation  should  be  divided  be- 
tween the  opposing  attorneys ;''  nor  in  a  contract  which  provides 
that  A  is  to  buy  land  and  convey  one  half  interest  therein  to  B,  B 
then  to  bring  suit  for  the  land  and  pay  half  the  costs  of  the  litigation.^ 

claim."    2  Bish.   Cr.    Law  (7th   Ed.),  §  of  the  action  by  the  attornej  is  cham- 

129.  pertous.     Simpson  v.  Lamb,  7  £.  &  B. 

1.  Stanley  v.  Jones,  7  Bing.  369;  (Eng.)  84.  For  modern  doctrine  see 
Sprye  v.  Porter,  7  Ell.  &  B.  58;  Powell  ••Attorney  and  Client,"  §  9.  1  Am.  & 
V.  Knowles,  2  Atlc.  224.  Eng.  Enc.  of  Law.  958. 

On  the  other  hand,  a  contract  merely  6.   Harmon  v.  Scott,   109  Mass.  237; 

to  communicate  to  another  certain  docu-  s.  c,  12  Am.  Rep.  686. 

ments  and  information  then  in  the  par-  "There  is  no  understanding  disclosed 

ties*  possession,  no  suit  being  depending,  or  implied  on  the  part  of  the  plaintiff  to 

and  there  being  no  stipulation  for  the  carry  on  any  suit  at  his  own  expense, 

commencement  of  any  suit  for  the  re-  or  to  look  alone  to  that  which  might  be 

covery    of  the   property,   is   not  cham-  recovered  for  his  compensation.     It  does 

pertous.      Sprye    v.    Porter,   7    Ell.    &  not  appear  that  the  pay  was  dependent 

B.  58.    See  also,  for  instances  in  which  on  his  success,  which  is  the  important 

the     contract   was     held    cfiampertous,  element,  deemed  prejudicial  to  the  public 

Wallis  V,  Duke  of  Portland,  3  Ves.  494;  repose,  and  therefore  illegal.     Here  the 

Stevens  v,    Bagwell,  15  Ves.  139;   Rey-  written  agreement  appears  to  be  nothing 

nell  V.  Sprye,  i  De  G  ,  M.  &  G.  677.    See  more  than  a  mode  adopted  for  giving 

also,  for  a  good  general  discussion  of  the  the  plaintiff  a  lien  on  a  portion  of  the 

old  law,  Prosser  v,  Edmonds,  i  Y.  &  C.  debt  claimed  to  be  due  as  security  for 

Exch.  481.  his  services  and  disbursements." 

2.  Martin  v.  Clarke,  8  R.  L   389;   5  7.  Price  v.  Carney,  75  Ala.  546. 

Am.   Rep.    586.      See  also   Lafferty   v.  8.  Moore tf.  Ringo,  82  Mo.  468.     "By 

Jelley.  22  Ind.  471.  the   contract  B.'s   interest  in  the  land 

8.  Ad  ye  z/.  H  anna,  47  Iowa,  264;  Board-  was.  to  be  created  before  the  suit  was 

man  tr.  Thompson,  25  Iowa,  488;  Mitchell  to  be  brought.     Having  a  half  interest 

V.  Bell.  Cam.  &  N.  (N.  Car.)  17;  2  Am.  in  the  land,  it  would  have  been  right  and 

Dec.  627.  proper  that  the  plaintiff  should  contrib- 

4.  Elliott  V.  McClelland,  17  Ala.  206.  ute  half  of  the  costs  of  suit."     P.  474. 
See  also  Brown  v,  Beauchamp,  5  T.  B.  A  contract  is  valid  whereby  the  vendor 
Mon.  (Ky.)  413;  s.  c.  17  Am.  Dec.  81.  and  purchaser  of  land  agree  that  the 

5.  Anderson  v.  Radcliffe,  Ell.  B.  &  E.  costs  and  expenses  incurred  by  the  latter 
(Bng.)  806.  in  a  joint  defence  against  an  ejectment 

A  purchase  pendente  lite  of  the  subject    suit  for  the  land  and  in  a  proceeding  to 

72 


IT  thi  OU  law  CHAMFER  TV  in  Vaitad  WUtm. 

Parol  evidence  is  always  admissible  to  show  that  the  contract  is 
cbaaipertous.^ 

i  Uitenee  of  the  Old  Law  in  Vnited  States— In  the  United  States 
the  doctrines  of  maintenance  and  champerty  have  not  generally 
found  favor,  and,  where  they  exist  at  all,  have  been  in  many  States 
materially  modified  by  legislation.*^  In  Texas,  California^  New 
Jersey,  and  Michigan  they  do  not  exist.*  In  Arkansas,  Ver- 
mmi,  Connecticut,  and  Pennsylvania  their  existence  is  still  unde- 
termined.*   In  Maine,  Kansas,  Alabama,  Ohio^  Oregon,  West  Vir- 

fojoiQsach  suit  should  be  equally  divided,  revision  of  the  English  statutes  in  force 

lod  liui  ihe  laucr's  share  should  be  in-  in  that  State  made  under  the  act  of  Nov. 

horsed  apoo  a  purchase- money  mortgage  24,  1792,  P.  L.  794.     Schomp  v.  Schenck, 

gives  by  him  to  the  vendor.    Jones  v.  40  N.  J.  L.  195. 

Shiw.  56  Mich.  332.  In  Whitney  v.  Kirtland,  27  N.  T.  Eq. 
The  transfer  of  an  overdue  note  for  333,  however,  the  existence  of  the  law  of 
the  coasiderailon  of  the  principal,  and  mainteiiance  appears  to  have  been  taken 
with  the  understanding  that  the  trans-  for  granted.  How.  Stat.  Mich.  §  9004; 
feree  shall  have  the  accrued  interest  if  he  Wildey  v.  Crane,  30  N.  W.  Rep.  327. 
on  collect  it.  and  that  if  the  note  cannot  In  these  States,  therefore,  there  is 
be  collected  it  shall  be  retransferred,  is  nothing  illegal  or  improper  in  an  attorney 
not  champerty,  and  cannot  be  pleaded  in  agreeing  to  prosecute  a  suit  for  a  part  of 
defencetosuit  on  the  note  unless  in  some  the  subject-matter  of  the  litigation,  and 
waj  the  agreement  is  injurious  to  the  such  a  contract  will  be  enforced.  Sharp- 
maker  of  the  note.  Taylor  v.  Gilman,  stem  v.  Friedlander,  4  Pac.  C.  L.  J.  (S. 
58  N.  H.417.  C.  Cal.)473. 

In  Maine  it  is  held  that  if  the  defend-  4.  In  Arkansas  the  case  of  Fletcher  v, 

aot  in  a  suit  at  the  request  of  a  third  per-  Ellis,  i  Hempsc.  300,  appeared  to  recog- 

son  permits  bim  to  assume  the  defence  nize  the  existence  of  the  law  of  mainte- 

opoo  a  promise  of  such  third  person  to  nanceby  necessary  implication;  butadif- 

indemoify  hiro  and  pay  all  costs  recovered  ferent  opinion  seems  to  have  prevailed 

against  bim.  such   promise    cannot  be  in  Lytle  v.  State,  17  Ark.  608,  in  which 

aToided  upon  the  ground  of  maintenance,  it  was  held  that  an  attorney-at  law  may 

Knig[ht  V,  Sawin.  6  Me.  361 ;  Goodspeed  purchase  of  his  client  an  interest  in  the 

V.  Fuller,    46    Me.    141;     Industry    v.  suit    in   consideration  of    services    ren- 

Starks.  65  Me.  167.  dered  and  to  be  rendered  in  the  prose- 

L  Martin  v,  Clarke,  8  R.  I.   389;  Al-  cutton  of  the  suit,  and   become  bound 

leov.  Hawks,  13  Pick.  (Mass.)  79.  for    the    costs    in    the    prosecution    of 

S.  Graham  v.  Graham,  10  W.  Va.  355;  his  own  and  client's   rights  without  the 

^ier,  J.,  in  Roberts  v.  Cooper,  20  How.  violation  of  any  law  of  champerty  in  the 

(U.  S.)  467.     See  also  Boone  v.  Chiles,  State.     In   neither  case,   however,   was 

10  Pet  (U.  S.)  177;  Barrell  v.  Mohawk,  '  the  determination  of  the  question  abso- 
S  Wall.  (U.S.)  153;  Armstrong  z/.  Toler,  lutely   necessary  to   the  decision.      See 

11  Wheat.  (U   S.)  258.  also  Merrick  &  Fenno  v,  Hult,  15  Ark. 
I.  Bentinck  v.  Franklin,  38  Tex.   58.     Rep.  344. 

Sec  also  Campbell  v.   Everts,  45  Tex.  In  Dan  forth  v.  Streeter,  28  Vt.  490.  C. 

106.  J.  Redfield  suggests  a  doubt  whether  the 

In  the  earlier  cases  the  law  of  main-  offences  of  maintenance  and  champerty 

tenance  had  been  recognixed  by  im plica-  exist  in  th^t  State.      See  also  Dorwin  v, 

tioo.     White  v.  Gay.   1  Tex.  386;  Mc-  Smith,  35  Vt.  69. 

Mullen  V.  Guest,  6  Tex.  275 :  Carder  v.  Their  existence  in  Connecticut  has 
McDermett.  12  Tex.  546;  Mathewson  v.  never  been  directly  adjudicated  upon. 
FUch,  22  Cal.  86;  Hoffman  v.  Vallejo,  45  It  was  incidentally  referred  to  in  Stod« 
^1.  sM;  Ballard  v.  Carr,  48  Cal.  74;  dard  v.  Mix,  14  Conn.  23,  and  in  Bridge- 
Howard  V,  Throckmorton,  48  Cal.  482;  port  Bank  v.  N.  Y.,  etc..  R.  Co.,  30 
Sharpstein  v,  Friedlander,  4  Pac.  C.  L.  J.  Conn.  231.  In  Richardson  v,  Rowtan, 
(S.  C.  Cal.)  473.  40  Conn.  565.  the  court  inclined  to  think 

lo  AVw  jersey  the  English  statutes  the  law  of  maintenance  did  not  exist  in 

acainst  maintenance,  i  Ed.  III.  c.  14;  20  that  State. 

£1  c  4,  etc.;  3  Ed.  I.  c.  25;  28  Ed.  I   c.  In  County  of  Chester  v.  Barber,  i  Otit« 

.11,  were  omitted  as  inapplicable  in  the  (Pa.)  463,   Paxson,  J.,  seems  to  have 
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giniay  and  the  District  of  Columbia  their,  existence  has  been 
distinctly  recognized  ;^  while  in  Maryland^  Virginia^  South  Caro- 
lifuZj  and  New  Hampshire  it  has  been  recognized  by  necessary  im- 
plication.^ In  New  York  the  old  .  law  upon  the  subject  has  been 
abolished,  saving  in  so  far  as  it  has  been  re-enacted  by  statute  ;* 

considered    the  existence    of    the   doc-  ing,  or  in  consideration  of  having  placed, 

trine    in   Pennsylvania   doubifal.      Bat  in  the  hands  of  such  an  attorney**  any 

see  Com.  v.  Dupay,  Brightly  (Pa.),  44;  demand  for  collection.  The  code  revision 

Patten  v.  Wilson,  34  Pa.  St.  299.  changed  somewhat  the  language  of  the 

1.  Gowers  v.  Norvell,  i  Me.  292;  prohibition,  but  nevertheless  must  be 
Palmer  v.  Dougherty,  33  Me.  502;  R.  S.  deemed  a  substantial  re-enactment  of  the 
c.  122.  §  12.  In  Frost  v.  Paine,  12  Me.  earlier  sections.  Browning  v.  Marvin, 
III,  the  existence  of  the  doctrine  was  100  N.  Y.  148. 

recognized  by  implication.  As  to  the  A  devisee  whose  title  under  the  will  is 
statutory  abrogation  of  32  Hen.  VIII.  c.  threatened  by  proceedings  before  the 
9,  see  Pratt  v.  Peirce,  36  Me.  448;  Hovey  surrogate  may  give  an  attorney  a  deed 
V,  Hobson.  51  Me.  62;  Atchison.  Topeka,  for  one  undivided  half  part  of  the  prop- 
etc,  R.  Co.  V,  Johnson,  29  Kan.  218;  erty,  taking  back  his  covenant  to  conduct 
Holloway  v,  Lowe,  7  Porter  (Ala.).  488;  the  defence  to  its  close,  paying  all  costs 
Byrd  v.  Odem,  9  Ala.  755;  Elliott  v.  and  expenses  of  the  litigation,  and  in- 
McClelland,  17  Ala.  206;  Thompson  v,  demnifying  the  devisee  against  all  such 
Marshall,  36  Ala.  504;  Jenkins  v.  Brad-  liability  without  violation  of  the  statute, 
ford,  59  Ala.  400;  Ware  v,  Russell,  70  **  The  agreement  appears  10  have  been 
Ala.  174:  45  Am.  Rep.  82;  Ins.  Co.  v.  purely  one  of  compensation.  .  .  .  The 
Tunstall,  72  Ala.  142;  Key  v.  Vattier,  i  contract  in  no  respect  induced  the  litiga- 
Ohio,  132;  Meakly  v.  Hall,  13  Ohio,  167;  tion.  That  was  already  begun,  and  ex- 
Graham  V,  Graham.  10  W.  Va.  355;  An-  isted  independently  of  the  agreement, 
derson  V.  Caraway,  27  W.Va.  396;  Dahms  and  originated  in  other  causes.  It  did 
V.  Sears,  11  Pac.  Rep.  ( S.  C.  Or.)  891;  not  tend  to  prolong  the  litigation.  It 
Stanton  v,  Haskin,  i  Mc Arthur  (U.  S.  made  it  to  the  interest  of  the  attorney  to 
C.  C),  558.  close  it  as  briefly  and  as  promptly  as 
In  none  of  these  ca5es  was  the  question  possible,  and  at  as  little  cost  and  expense 
whether  it  is  an  essential  element  of  as  prudence  would  permit.  .  .  .  The 
champerty  that  the  champertor  maintain  plaintiff,  therefore,  stirred  up  no  strife, 
the  suit  at  his  own  expense  directly  ad-  induced  no  litigation.  .  .  .  The  statute 
judicated.  presupposes  the  existence  of  some  right 

2.  Schaferman  v.  O'Brien,  28  Md.  565;  of  action,  valueless  unless  prosecuted  to 
Major's  Ex'rs  ?/.  Gibson,  I'P.  &H.  (Va.)  judgment,  which,  the  owner  might  or 
48.  might  not  prosecute  on  his  own  behalf, 

Neither  the  Virginia  Code  compiled  in  but  which  he  is  induced  to  place  in  the 

1863  nor  the  Maryland  Revised  Code  of  hands  of  a  particular  attorney  by  reason 

1878  has  any  provision  upon   the  sub-  of  his  agreement    to  loan  or    advance 

ject.  money  to  the  client.     It  contemplates  a 

In  South  Carolina,  while  the  existence  case  in   which   the  action   might  never 

of  the  old  law  in  a  modified  form  is  recog-  have  been  brought  but  for  the  induce- 

nized,  it  is  said  that  champerty  does  not  ment  of  a  loan  or  advance  transferred  by 

apply   to  a  bona  fide  purchaser  of  any  the  attorney,  and  in  which  the  latter  by 

right  whether  in  possession  or  in  action,  officious  interference  procures  a  suit  to 

Verdier  v,  Simmons,  2  McCord  (S.  C),  be  brought  and  obtains  a  retainer  in  it. 

385;  Eraser  v.  Charleston.  13  S.  Car.  533;  .  .  .  The  attorney  loaned  nothing  and  he 

State   V.   Chitty,    Bailey  (S    Car),  401;  advanced  nothing  to  the  client  which  the 

Knox  V,  Martin,  8  N.  H.  157;  Christie  v,  latter  was  bound  to  reimburse.     Simply 

Sawyer,  44  N.  H.  298;  Taylor  v,  Gelman,  he  was  paid  in  advance  an  agreed  price, 

58  N.  H.  417.  taken  in  land  instead  of  money,  and  out 

8.  Sedgwick  v.  Stanton.  14  N.  Y.  289.  of  which  he  was  first  to  pay  costs  and  ex- 

The   statute   3  R.  S.  (6th   Ed.)  449,  ^§  penses.  The  facts  before  us  are  not  within 

59,  60;  Code  ^  73.  74.  forbids,  first,  the  the  terms  of  the  statute,  as  it  respects  a 

purchase  of  obligations  (named  therein)  '  demand,'  which  is  the  subject  of  *  coUec- 

by  an  attorney  for  the  purpose  and  with  tion;*   but    our    conclusion    rests    more 

the  intent  of  bringing  suit  thereon;  any  strongly   upon    the   conviction   that   the 

loan  or  advance  or  agreement  to  loan  or  agreement  made  was  one  for  compensa- 

advance  '^  as  an  inducement  to  the  piac-  tion  merely,  and  had  in  it  no  vicious  ele- 
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and  in  Louisiana  the  whole  matter  is  regulated  by  the  code.^ 
In  Delaware,  Georgia,  Illinois^  lawa^  Missouri^  Wisconsin^  Minne^ 
ssfta,  Mississippi^  Tennessee j  West  Virginia,  and  Rhode  Island  to 
render  the  contract  champertous  a  stipulation  for  the  payment  of 
costs  by  the  alleged  champertor  is  essential/^  In  Indiana,  Kentucky ,. 

mrat  of  ioduciog  litigation  or  holding  sue,  it  was  held  not  \^itbin  the  statute. 

oat  bribes  for  a  retainer."     Fowler  v.  Moses  v.  McDivitt,  88  N.  Y.  62. 

(j^iixk,  5  East.  Rep.  549.     See  also  Mott        If  before  the  purchase  a  suit  was  in- 

?.  Small.  20  Wend.  (N.  Y.)  212;  Small  i/.  stituted  and  was  then  pending,  the  pur- 

Moit,  22  Weod.  (N.  Y.)  403;  102  N.  Y.  chase  is  not  within  the  act.     Wetmore 

J95:  Hall  V,  Gird,  7  Hill  (N.  Y.).  586;  v.  Hegeman,  88  N.  Y.  69. 

Voorhees  v.  Dorr.  51  Barb.  <N.  Y.)  s8o.         As  to  buying  and  selling  dormant  titles. 

As  to  services  of  unprofessional  char-  see  post,  %  7. 
acier,  not  strictly  prohibited  by  statute,        1.  Article  2624  of  the  Code  of  Louisi* 

see  Harris  V.  Roof,  10  Barb.  (hf.  Y.)  489;  ana  provides  that  '*  Public  officers  con- 

Sedgwick  v.  Stanton.  14  N.  Y.  289.  nected   with  courts  of  justice,   such  as 

l^e  statute  does  not  apply  to  the  ad-  judges,  advocates,  attorneys,  clerks,  and 

fances  made  to  assist  a  needy  client  In  sheriffs,  cannot  purchase  litigious  rights 

sopporting  his  family,  long  after  the  suit  which  fall  under  the  jurisdiction  of  the 

has  been  commenced,  and  after  one  trial  tribunal  in  which  they  exercise  their  func- 

bas  been   had.      Bristol    v,    Dann,    12  tions,  under  penalty  of  nullity  and  of  bav- 

Wend.  (N.  Y.),  142;  s.  c,  27  Am.  Dec.  ing  to  defray  all  costs,  damages,  and  in- 

122.  decided   under  2  Rev.   Stat.   288,  terest."    See  also  McMicken  v.   Perin, 

^71.72.  18  How.  (U.  S.)  507. 

The  provisions  of  2  Rev.  Stat.  288.  §§  The  transfer  of  litigious  rights  to  other 
71.  73  mating  tt  an  oflfence  for  an  attor-  persons  is  regulated  by  chapter  12,  Re- 
ney  to  purchase  a  chose  in  action  for  the  vised  Civil  Code.  art.  2652,  which  pro- 
purpose  of  bringing  suit  thereon,  only  vides  that  he  against  whom  a  litigious 
apply  where  the  purchase  is  made  with  right  has  been  transferred  may  get  him- 
ao  inUnt  to  bring  suit  upon  the  demand,  self  released  by  paying  to  the  transferee 
Where  ibere  is  no  suit,  the  mere  purchase  the  real  price  of  the  transfer,  together 
of  a  chose  in  action  is  not /^rj^  within  with  interest  from  its  date.  Clay  v. 
the  sutnte.  The  illegal  intent  must  be  Ballard,  9  Rob.  (La.)  308;  Flower  v. 
proved.  Hall  v,  Bartlett,  9  Barb.  (N.  Y.)  O'Connor,  7  La.  207;  Morgan  v.  Brown, 
297.  12  La.  Ann.   159;  Walker  v.  Bietry,  24 

The  statute  is  not  violated  by  a  pur-  La  Ann.  349. 
chase  in  good  faith  for  the  purpose  of        2.  Bayard  v.  McLane,  3  Harr.  (Del.) 

protecting  some  other  right     Van  Rens-  139;    Moses    v.    Bagley,    55    Ga.    283; 

selaer  v.  Sheriff,    i   Cow.  (N.  Y.)  443;  Meeks  v.  Dewberry,  57  Ga.  263;  Taylor 

Searing   v.   Brinkerhoff,    5  Johns.    Ch.  v.    Hinton,    66   Ga.    743;   Thompson  v. 

329:  Williams  f.  Mathews.  3  Cow.  (N.Y.)  Reynolds,   73.  111.  11;  Coleman  v.   Bil- 

252;  Baldwin  v.   Laeson,    2   Barb.  Ch.  lings,  89  III.   183:  West  Park  CommVs 

(N.  Y.)  306.  V,  Coleman,  108  111.  591.     The  decisions 

The  prohibition    applies  to  suits    in  in   this  State   are   vacillating.      In   the 

equity  as  well   as  law.     Mann  z/.  Fair-  last  case   it    was   said    to   be  essential 

child,  14  Barb.   (N.  Y.)  548.     Compare  that  the  co^ts  of    the  suit  or  some  of 

Mann  v.  Fairchild,  5  Barb.  (N.  Y.)  108.  them  be  paid,  or  agreed  to  be  paid,  by 

The  prohibition  only  applies  to  courts  the  champertor.     In  Newkirk  v.  Cone, 

of  record.  Goodell  z/.  People,  5  Park.  Cr.  18  111.  453.  the  old  law  was  said  to  have 

(NY) 206.  been  abolished,    but    this  was  substan- 

The  statute  does  not  embrace  a  case  tially  overruled  in  Thompson   v.    Rey- 

where  some  other  purpose  induced  the  nolds.  73  III.  11.   See  also  Fetrow  «/.  Mer- 

PQrch4se.  and    the*  intent    to    sue  was  riwether.  53  111.  275;  Zeigler  v.  Hughes. 

Bwrely  incidenul  and  contingent.  Where  55  III.  288:  C.  &  N.  W.  R.  Co.  v.  Boiler, 

therefore,  in  an  action  by  an  attorney  as  7  Brad.  (III.)  625.     Compare  McGoon  7'. 

*n  assignee  upon  a  bond,  the  evidence  Ankeny,  11  III.  558;  Norton  v.  Tuttle,  60 

leDd^|  10  show  that  the  purpose  of  the  III.  130;  Gilbert  v.  Holmes.  64  111.  548; 

plaintiff  in  purchasing  a  bond  was  to  use  Torrence  v.  Shedd,  112  111.  466;  Jewell  v. 

n  to  compel  the  defendant,  as  a  condition  Neidy.  61  Iowa,  299;  16  N.  W.  Rep.  141 ; 

of  the  extension  of  the  time  of  payment,  Vimont    v.    Chicago,    etc.,    R.  Co.,   64 

to  assign  to  him  certain  stock  of  a  corpo-  Iowa,    513:  Adye   v,    Hanna,   47   Iowa, 

ration,  and,  if  he  would  not  comply,  to  264.     In  Wright  v.  Meek,  3  G.  Gr.  472,  i» 
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McLSsackusetH^  and  North  Carolina  Hawkins'  definition  is  followed, 
and  such  stipulation  is  unnecessary.^ 

8.  Becognized  Exceptions. — It  has  been  seen  that  the  gist  of  the 
offence  of  maintenance  is  that  the  interference  is  officious  ;^  where, 
therefore,  a  party  either  has,  or  honestly  believes  thkt  he  has,  an 
interest,  either  in  the  subject-matter  of  the  litigation  or  in  the 
question  to  be  determined,  he  may  assist  in  the  prosecution  or 
defence  of  the  suit,  either  by  furnishing  counsel  or  contributing 
to  the  expenses,*  and  may,  in  order  to  strengthen  his  position, 
purchase  the  interest  of  another  party  in  addition  to  his  own.* 
The  interest  may  be  either  small  or  great,  certain  or  uncertain, 

was  held  that  the  law  of  maintenance  did  Beattie.  32  L.  J.  Ch.  734;  Earle  v.  Hop- 
not  exist  in  that  State,  but  this  position  wood,  9  C.  B.  N.  S.  566;  30  L.  J.  C.  B. 
was  overruled  in   Boardman  v.  Thomp-  217. 

son,    25    Iowa,  48S;    and   McDonald  v,  8.  Thompson  z^.  Marshall,  36  Ala.  504; 

Chicago  R.  Co.,  29  Iowa.  170;  Duke  v,  s.  c,  76  Am.  Dec.  328. 

Harper.  66  Mo.    51;  Jeffries  v,  Mut.  L.  3.  **  Wherever    any    persons  claim    a 

Ins.   Co.,  29  Alb.   L.  J.  (U.  S.  S.  C.)  common  interest  in  the  same  thing,  as 

192;  s.  c,  4  Sup.  Ct.  Rep.  8;  Million  v,  in  a  way,  churchyard,  or  common,  etc., 

Ohnsorg.    10   Mo.    App.   432;  Allard  v,  by  the  same  title,  they  may  maintain  one 

Lamirande,    29   Wis.    502;    Kusterer  v.  another  in  a  suit  relating  to  the  same." 

City  of  Beaver  Dam,  56  Wis.  471.     See  i  Hawk.  P.  C.  (Curw.  Ed.)  458.  §24; 

also  Stearns  v,  Felker,  28  Wis.  594;  and  Hunter  v.  Daniel,  4   Hare  (Eng.),  420; 

McLimans  v.  City  of  Lancaster.  23   N.  Frost  v.  Paine,  12  Me.  iii;  Call  v.  Calef, 

W.  Rep.  N.  S.  (S.  C.  Wis.)  689;  Canty  v.  13  Met.  (Mass.)  362:  Thallhimer  v.  Brink- 

Latterner  31  Minn.  239.  erhoff,  3  Cow.  (N.  Y.)  623;  s.  c.,15  Am. 

In  Mississippi,  to  bring  an  agreement'  Dec.  308;  Tilman  v,  Searcy,  7  Humph, 

within  ihe  rule  against  champerty  it  must  (Tenn.)  347. 

appear  that  the  charopertor  agreed  to  The  interest  may  be  merely  in  the  de- 
carry  on  the  suit  at  his  own  expense,  and  termination  of  the  question.  Thus  where 
that  the  agreement  was  made  before  suit  several  persons,  being  taxed  for  the  sup- 
commenced,  and  was  its  moving  cause,  port  of  public  worship  by  a  parish  not  of 
Moody  V.  Harper,  38  Miss.  601.  their  denomination,  bound    themselves 

In  Tennessee^  s^t  Hayney  v.  Coyne,  each  to  pay  his  proportion  of  the  expense 
10  Heisk.  (Tenn.)  339;  Vincent  v.  Ashley,  of  defending  any  suit  against  any  one  of 
5  Humph.  (Tenn.)  594;  and  Anderson  v,  their  number  for  such  taxes,  and  the  cost 
Caraway,  27  W.  Va.  396;  Martin  v,  of  any  other  legal  mode  of  resisting  pay- 
Clarke,  8  R.  I.  389;  5  Am.  Rep.  586;  Orr  ment  thereof,  it  was  held  not  to  be  main- 
V.  Tanner,  12  R.  I.  94.  tenous.     Gowers  v.  Nowell,  i  Me.  292; 

1.  Scobey  v.  Ross,  13  Ind.  117;  Qutg-  Findon  v,  Parker,  11  Mees.  &  W.  (Eng.) 

ley  V.  Thompson,  53  Ind.   317;  Rust  v,  675. 

Larue,  4  Litt.  (Ky.)  419;  14  Am.  Dec.  On  the  same  principle  one  may  law- 

172;  Brown  v,  Beauchamp.  5  T.  B.  Mon.  fully  contribute  to    the    expenses  of   a 

<Ky.)4i3;  s.  c,  17  Am.  Dec.  81;  Rust  v.  criminal   prosecution,  for  every  member 

La  Rue,   4   Litt.   (Ky.)  411;    Davis    v,  of  the  community  is  in  some  sense  a  party 

Sharron,  15  B.  Mon.  (Ky.)  64;  Thurston  to  such  a  suit.     Com.  v.  Dupuy,  Bright- 

V.  Percival.  i  Pick.  (Mass.)  418:  Lathrop  ly  (Pa.),  44. 

V.  Amherst   Bank,   9  Met.  489;  Martin  It  is  sufficient  if  the  party  honestly  be- 

V.  Amos,    13   Ire.  (N.  C.)  201;   Barnes  lieves  that  he  has  an  interest  in  thede- 

V,   Strong,    I   Jones   £q.  (N.    C.)    100;  termination  of  the  question,  although  it 

Slade  V.  Rhodes,  2  Dev.  &  B.  (N.  Car.)  may   turn    out    that  he  was    mistaken. 

24.  Findon  v,  Parker,  11  Mees.  &  W.  675; 

The  English  authorities  do  not  require  McCall     v.     Copehart,     20     Ala,     521; 

an  agreement  to  pay  costs  to  render  the  Vaughan  v,  Marable,  64  Ala.  60;    Story 

contract  void.     Stanley  v.  Jones,  7  Bing.  on  Cont.  §  579;  Wickham  v.  Conklin,  8 

(N.  C.)  367;    Reynell  v.  Sprye,  21  L.  J.  Johns.  (N.  Y.)  220. 

Ch.  533;  Sprye  v.  Porter,  7  El.  &  Bl.  80;  4.  Thompson  v,  Marshall,  36  Ala.  504; 

26  L.  J.  Q.  B.  64:  Hilton  z/.  Woods,  L.  s.  c,  76  Am.  Dec.  328;  Blackerly  v.  Hoi- 

Jl.  £q.  432;  37  L.  J.  Ch.  194;  Prince  v.  ton,  5  Dana  (Ky.),  520. 
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vested  or  contingent ;  but  it  is  essential  that  it  be  distinct  front 
what  he  may  acquire  from  the  party  maintained.^ 

Thus  a  vendor  with  warranty  may  uphold  his  vendee  in  a  suit 
about  the  title ;  ^  an  heir-apparent  may  do  the  same  for  an  ances- 
tor of  lands  in  fee;'  a  husband  may  join  in  measures  to  recover 
lands  in  which  his  wife  has  a  potential  interest  ;^  a  cotenant 
agree  to  clear  the  title  by  suit  at  his  own  expense  ;^  and  a  guaran- 
tor assist  in  prosecuting  a  suit  against  the  principal  debtor.^ 

In  an  action  for  maintenance  it  is  a  good  defence  that  the  party 
maintaining  the  suit  and  the  party  maintained  are  united  by  ties 
of  kindred  or  affinity,  or  stand  in  the  relation  of  landlord  and 
tenant,  or  master  and  servant,  or  that  the  defendant  assisted  the 
party  out  of  charity,  believing  him  to  be  oppressed.*  Mere  rela*- 
tionship  by  blood  or  marriage  will  justify  parties  in  assisting  each^ 
other  in  their  suits,  so  far  as  mutual  affection  and  regard  for  each 
other's  rights  and  interests  may  induce  them  to  do  so ;  but  the 
exception  can  only  be  carried  so  far  as  is  consistent  with  the  idea 
that  the  party  is  influenced  by  that  desire  to  benefit  his  relation 
which  the  law  supposes,  and  not  by  motives  of  self-interest.®     It 

1.  Master  tf.  Miller,  4  T.  R.  (Eng.)  340;  9  Met.  (Mass.)  489;  Ferine  v.  Dunn,  3 

Lathrop  V.  Amherst  Bank,  9  Met.  (Mass.^  Johns.  Ch.  508;  Elborough  z/.  Ayers,  L. 

489;  Hawk.  P.  C.  (Curw.  Ed.)p.  456,  §§  R.  ioEq.(Eng.)367;  Findon  v,  Parker.ii. 

14-17.  20-43.      See    also    Wickham    v,  Mees.  &  W.  (Eng.)  675:  Harris  t^.  Briseo,. 

Conklin,  8  Johns.  (N.  Y.)  220;  Ferine  v.  L.  R.17  Q.  B.  D.  504;  55  L.  J.  Q.  B.  423;. 

Dnnn,  3  Johns.  Ch.  (N.  Y.)  508;  Tilman  55  L.  T.  14;  34  W.  R.  729;  Bristol  v.  Dam, 

p. Searcy,  7  Humph.  (Tenn.)  347;  Cooley  12  Wend.  (N.  Y.)  142. 
r.  Osborne,  50  Iowa,  526.  It  has  been  held  in  New  Hampshire 

1  Williamson  v.  Sammons,   34    Ala.  that  an  attorney  may  render  services  and 

691;  Goodspeat  v.  Fuller,  46  Me.  141.  advance  money  in  carrying  on  a  lawsuit. 

S.  Hawk.  P.  C.  (Curw.  Ed.)  457,  §  18.  for  a  man  without  property,  relying  up- 

See  also  Persse   v,  Fersse,  7  CI.  &  F.  on  an  agreement  that  he  shall  be  first 

(Eog.)  279.  paid  out  of  the  funds  recovered.  Christie- 

A  cootract  between  the  vendor  and  v.  Sawyer,  44  N.  H.  298. 
porchaser  of  a  parcel  of  land  to  share  be-        In  State  z/.Chiity,  i  Bailey  (S.Car.),  401, 

twees  them  the  expenses  of  a  successful  it  was  said  that  justice  alone  must  be  the 

defence  to  a  foreclosure  suit  in  which  end  in  view  in  maintaining  a  poor  liti- 

they  were  codefendants  is  not  champer-  gant,  and  if  the  transaction  be  turned  to 

toas    Allen  v.  Frazee,  85  Ind.  283.     See  purposes  of  speculation  by  a  stipulation 

also  Jones  v,  Shaw,  56  Mich.  332.  for  a  share  of  the  verdict  or  judgment,  it 

1  Thallhimer  v.  Brinckerhoff.  3  Cow.  will  be  champerty. 
(N'.Y.)623;s.  c,  15  Am.  Dec.  308;  Gille-        8.  Barker  z/.  Barker,  14  Wis.  131. 
l^d  9.  Failing,  5  Den.  (N.  Y.)  308.  A  son  may  agree  to  assist  his  father  in 

9.  Anderson  v.  Caraway,  27   W.  Va.  the  defence  of  a  suit  brought  against  him. 

39^    See  also  Thompson  v.  Marshall,  36  Yet,  if  he  agree  to  do  so  for  an  interest 

Ala.  504.  in  the  property,  it  has  been  held  that  the 

One  who  is  really  a  party  in  interest  agreement  will   be  void  for  champerty, 

aod  bound  for  the  costs  may  agree  with  because  he  will  not  be  allowed  to  make  a* 

another  party  in  interest  to  pay  the  en-  financial  speculation  out  of  his  filial  duty. 

lire  costs  if  the  latter  will  join  in  the  Barnes  v.  Strong,  i  Jones  Eq.  (N.  Car.) 

soil.    Jewel   v.  Netdy,  16  N.  W.   Rep.  100;  Burke  v.   Greene,  2    B.  &  B.  Eq. 

(Iowa)  141.  (Eng.)  521.     See  also  Cholmondeley  v. 

S.  Baitholomew  County  Commission-  Clinton,  2jac.  &  Walk.  (Eng.)  135;  Pow- 

^  V.  Jameson.  86  Ind.  154.  ell  v.  Knowles,  2  Atk.  (Eng.)  224;  Bayly 

7.  1  Hawk.  P.C.  458  (Curw.  Ed.),  §  26  v.  Tyrrel,  2  B.  &  Beat.  (Eng.)  358. 
"^  f<y;  2  Bouv.  Diet.  90;   Thallhimer  v.        Where,  however,  poor  young  women, 

Brinckerhoff.  3  Cow.  (N.Y.)623;  s.c,  15  confiding  in  their  uncle,  conveyed  to  him 

Am.  Dec.  308;  Lathropt'.  Amherst  Bank,  their    interest    in   land     in    order    that 
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is  also  a  good  defence  that  the  defendant  is  an  attorney  or  coun- 
sellor at  law,  and  rendered  the  assistance  complained  of  in  the  ex- 
ercise of  his  profession.^ 

4.  Contiiigeiit  Feet  — The  general  rule  appears  to  be  that  contracts 
to  pay  contingent  fees  for  legal  services,  made  in  abundant  good 
faith,  uberrima  fide y  without  suppression  or  reservation  of  facts,  or 
exaggeration  of  apprehended  difficulties,  or  undue  influence  of  any 
sort  or  degree,  and  where  the  compensation  bargained  for  is  abso- 
lutely just  and  fair,  so  that  the  transaction  is  characterized  through- 
out by  "  all  good  fidelity  to  the  client,"  are  valid,  and  will  be  en- 
forced.* Thus  an  agreement  to  pay  counsel  a  fee  equal  to  one 
fourth  the  value  of  the  land  recovered,'  to  pay  a  reasonable  per- 
centage upon  the  amount  recovered,*  or  to  pay  "  a  sum  equal  to 
one  tenth  the  damages  which  might  be  recovered,"*  or  to  pay  a 
specific  sum  of  money  out  of  the  proceeds  of  the  land  in  suit,  when 
sold  by  the  client,  if  recovered,  is  not  champertous.*    The  validity 

he  mif^ht  bring  an   action    in   bis    own  tbe  costs  and  expenses.  It  does  notsbow 

name  for  its  recovery — he  to  be  compen-  that  tbe  attorneys  were  to  bave/ar/  or 

sated  in  case  of  success — it  was  held  that  profit  out  of  the  thing  in  contest^  or  that 

the   arrangement  was  free  from   cham-  the  contract  was  made  in  its  actual  form 

perty,  and  equity  would  compel  him  to  in  order  to  secure  such  part  or  profit  In 

<onvey  the  land.     Wright  v,  Cain,  9  N.  evasion  of  the  statute."     Marshall.  C.  J. 

Car.  296.  In  Withiie  v.  Roberts.  4  Dana(Ky.),  172, 

1.  2  Bouv.  Diet.  90;  Thompson  v.  it  was  further  said  that  the  litigant  may 
Quigley,  53  Ind.  61;  Thallhimer  v.  regulate  his  attorney's  fee  by  the  value 
Brlnckerhoff,  3  Cow.  (N.  Y.)  623;  15  Am.  or  half  the  value  of  the  property  in  con- 
Dec.  308.  test,  as  well  as  by  the  value  of  any  other 

The    assistance     rendered,    however,  property.    In  McPhersont/.  Cox.  96U.  S. 

must  be  strictly  professional,  for  a  law-  404,  it  is  to  be  observed  that  the  attorney, 

yer  is  not  more  justified  in  giving  money  by  tbe  contract,  was  neither  to  pay  the 

to  his  client  than  another  man.     i  Rus-  costs,  nor  accept  the  land  or  any  part 

sell  Crimes,  179.  thereof,  as  his  compensation.     See  also 

8.  Ex  parte  Plilt,  2  Wall.  Jr.  (U.  S.)  Sunton  v,  Embrcy.  93  U.  S.  548;  Wylie 

453;  s.  c,  16  Cent.  L.  J.  462.  v,  Coxe,  15   How.  (U.  S.)  415;  Trist  r. 

8.  Ramsey  v,  Trent,  10  B.  Mon.  (Ky.)  Child.  21  Wall.  (U.  S.)  441;  s.  c.  x  McA. 
336.  i;  Stanton  z/.  Haskin,  i  McArthur(D.C.), 

4.  Wright  V.  Tebblts,  91  U.  S.  252.  558. 

9.  Evans  v.  Bell,  6  Dana  (Ky.),  479;  As  supporting  or  recognizing  the  valid- 
Major  V.  Gibson,  i  Patton  &  H.  (Ky.),  ity  of  contracts  for  contingent  fees,  see 
4S.  Kusterer  v.   Beaver  Dam.  56  Wis.  471; 

6.  Mcpherson  v.  Cox.  96  U.  S.  404.  s.  c,  43  Am.  Rep.  725;  Clay  v.  Ballard, 

In  the  leading  case  of  Ramsey  z/.  Trent,  9  Rob.  (La.)  308;  Flower  v.  O'Connor,  7 

10  B.  Mon.  (Ky.)  341,  above  referred  to,  La.  207:  Morgan  v.  Brown.  12  La.  Ann. 

a  contract  to  pay  counsel  a  fee  equal  to  159;  Walker  v.  Bietry,  24  La.  Ann.  349; 

one  fourth  of  the  value  of  the  land  re-  Whitehead  v,  Ducker,  11  S.  &  M.  (Miss.) 

covered  less  costs  of  suit,  and  to  wait  98;  Quint  z/.  Ophiss,  4  Nev.  305 ;  Christie 

until   the  land  was  sold,  was  held  not  v.  Sawyer.  44  N.  H.  298;  Taylor  t/.  Gil- 

champertous.     **  Although  the   contract  man,  58  N.  H.  417;  Cross  v.  Bloomer, 

implies  that  the  employers  may  look  to  the  6  Bax.  (Tenn.)  74;  Dickinson  v.  Devlin, 

sale  of  the  land  for  the  means  of  paying  46  N.  Y.  Sup.  Ct.  332;  Allison  v.  Scheeper. 

the  fee,  it  does  not  give  to  the  attorneys  9  Daly  (N.  Y.),  365;    Porter  v,  Pomly, 

any  specific  right  to  the  proceeds,  and  39  N.Y.  Super.  Ct.  219;  Haight  v.  Moore, 

the  reference  to  one  fourth  of  the  value  37  N.  Y.  Super.  Ct.  161;  Marsh  v.  Hoi- 

of  the  land  is  only  for  the  purpose  of  brook,   2  Abb.   App.   Dec.  (N.  Y.)  176; 

measuring  or  ascertaining  tbe  fee.     The  Benedict  v.  Stuart,  23  Barb.  (N.  Y.)  434; 

terms  of    the    contract    show  that    the  Ogden  7/.  Des  Artes,  4  Duer  (N.  Y.),  275; 

fee  was  to  be  regulated  by  the  value  of  Coughlin  v.  N.  Y.  R.  Co..  71  N.  Y.  443; 

the  recovery,  in  a  certain  manner  with  s.  c,  27  Am.  Rep.  75;  Lytle  v.  State,  17 
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of  such  a  contract  is  not  interfered  with  by  the  fact  that  the  attor- 
aey  is  also  a  material  witness  in  the  case,  when  it  does  not  appear 
that  the  fee  was  at  all  intended  as  a  reward  for  the  attorney's  ser- 
vices as  a  witness.^ 

5.  After  Litigatioii  Ended. — After  the  litigation  is  ended  an  attor- 
ney  may  lawfully  contract  for  remuneration  out  of  the  subject  of 
the  suit,  even  where  such  a  contract,  if  previously  made,  would  be 
regarded  as  champertous.*  Thus  the  purchase  of  an  interest  in 
property  in  litigation  by  an  attorney,  after  a  judgment,  is  not 
illegal,*  nor  is  an  assignment  to  him  of  a  part  of  a  judgment  for  his 
fee  void.* 

8.  Advancing  Costs. — The  law  against  champerty  and  maintenance 
has  never  forbidden  an  attorney  retained  in  a  case  to  advance 
money  to  pay  the  incidental  costs  of  the  litigation ;  and  even  though 
he  advance  money  to  pay  such  costs  without  special  agreement  he 
may  recover  from  his'  client  the  amount  so  advanced.*  Where  the 
special  contract  between  the  attorney  and  client  is  void  for  cham- 
perty, the  attorney  has  been  allowed  to  retain  the  amount  of  costs 
actually  advanced.*  If,  however,  the  contract  amounts  to  a  war- 
Ark.  608;  Backus  V.  Byron,  4  Mich.  535;  The  fact  that  a  client  has  contracted  to 
Dahms  v.  Sears,  11  Pac.  Rep.  (Or.)  891;  pay  a  contingent  compensation  does  not 
Bent  V.  Priest,  10  Mo.  App.  543;  Davis  discredit  him  as  a  witness;  nor  does  it 
'*.'.  Sparrow,  15  Iowa,  68;  Boardman  v,  give  the  attorney  such  an  interest  in  the 
TbotDpson,  25  Iowa,  489;  McDonald  v,  cause  of  action  as  to  make  his  admis- 
CMcago  R.  Co.,  25  Iowa,  171;  Jewel  v,  sions  competent  or  to  make  him  liable 
Ncidy,6i  Iowa,  235;  s.  c,  16  N.  W.  Rep.  for  costs.  Sussdorf  v.  Schmidt,  56  N.  Y. 
141 ;  Gilchrist  v.   Brand,    58   Wis.    184;    319. 

Miles  V.  O'Hara,  i  S.  &  R.  (Pa.)  32;  8.  Walker  v,  Cuthbert,  lo  Ala.  213; 
Bouldcn  V.  Hebcl.  17  S.  &  R.  (Pa.)  312;  Floyd  v.  Goodwin.  8  Yerger  (Tenn.).  484; 
Sirohceckcr  7/.  Hoffman,  7  Harris  (Pa.),  s.  c.,  29  Am.  Dec.  130.  See  Lyile  v, 
227;  McFarland's  EsL,  4  Barr(Pa.),  149;  State,  17  Ark.  608;  Hickey  v.  Baird,  9 
Dickenson  v,   Pyle,  4  Phila.  (Pa.)  257;    Mich.  32. 

Chester  Co.  v.   Barber  97  Pa.  St.  455;        8.  McMicken  v.  Perin,  18  How.  (U.  S.) 
Perry  v.  Dicken.  18  Cent.  L.  J.  353;  s.    507.     The  decision,  however,  was  made 
c.  105  Pa.  St.  83;  s.  c,  51  Am.  Rep.  181;    under  the  Louisiana  Code. 
Hickey  t^.  Baird,  9  Mich.  32;  Siansell  z'.        4.  Ross  v,  Chicago,  etc.,   R.  Co.,   55 
Lindsay.  50  Ga.  360;  Newkirk  v.  Cone,    Iowa,  691. 

18  111.  449.  After  a  sale  and  purchase  of  property, 

Such  contracts  are  not  favored  in  Eng'  the  champertous  contract  entered  into  to 
bad.  Stanley  v.  Jones.  7  Bing.  309;  s.  obtain  the  judgment  cannot  be  raised. 
C-.  5  M.  &  P.  IQ3;  Sprye  v.  Porter.  7  E.  Whitney  v.  Kirtland,  27  N.  J.  Eq.  333. 
&B.58:  Reynell  v.  Sprye.  8  Hare,  222;  6.  Lewis  v.  Samuel,  8  Q.  B.  485;  Box 
I  D.  M  &  G.  660;  Morgan  v.  Taylor,  v.  Barnaby,  Hob.  117;  Guy  v.  Gower, 
lor.  5  C.  B.  N  S.  653.  Nor  is  the  Ken-  March,  273;  Christy  v.  Douglass,  Wright. 
tnckjr  case  followed  in  Alabama.  HoU  485;  Anderson  v.  Radcliffe,  £1.  Bl.  & 
loway».  Lowe.  7  Port.  (Ala.)  488.  El.  817;    28  L.  J.   Q.    B.    32;    Scott  v, 

Aoagreement  to  pay  a  contingent  com-    Miller,  28  L.  J.  Ch.  584;  Hawkins  P.  C. 
prasation  creates  an  equitable  lien  on  the    vol.  i.  460. 

food  recovered  Williams  v.  Ingersoll,  As  to  the  question  whether  a  solicitor 
23  Hun  (N.  Y.),  284;  Wylie  v,  Coxe,  15  can  make  an  agreement  to  take  a  fixed 
How.  (U.  S.)  416.  See  also  Maylin  v,  sum  either  "to  bring  the  suit  to  a  con- 
Raymofid,  15  Bank.  Reg.  353;  Coughlin  elusion."  or  *'in  satisfaction  of  all  de- 
V.  N.  Y.  C.  R.  Co.,  15  N.  Y.  Sup.  Ct.  mands  for  costs,'*  see  Uppington  v.  Bul- 
136;  Walsh  V.  Flatbush,  18  N. Y  Sup.  Ct.  len,  2  Dru  &  Warr.  (Eng.)  184;  Re  Whit- 
190.  See  also  ''Attorney  and  Client,"  i  combe.  8  Beav.  (Eng.)  140. 
Ain.&  Eng.  Enc.  of  Law,  13.  6.  Wood  v.  Downs.  18  Ves.  (Eng.)  120: 

1.  Perry  v.  Dieken,  105  Pa,  St.  83;  s.    Grell  v.  Levy,  6  C.  B.  N.  S.  (Eng.)  73; 
i-r  51  Am.  Rep.  181,  18  Cent.  L.  J.  353.     10  Jur.  210;  12  W.  R.  378;  9  L.  T.  N.  S. 
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ranty  against  the  client's  liability  to  pay  costs,  it  will  be  tainted 
with  the  vice  of  champerty.* 

7.  Pretended  Titles  and  Thiiipi  in  Litigation.— Buying  and  selling 
dormant  titles  or  things  in  litigation  was  a  particular  form  of  main- 
tenance to  guard  against  which  the  statute  32  Hen.  VIII.  c.  9 
enacted  that  no  one  shall  sell  or  purchase  any  pretended  right  or 
title  to  land  unless  the  vendor  hath  received  the  profits  thereof  for 
one  whole  year  before  such  g^nt,  or  hath  been  in  actual  possession 
of  the  land,  or  of  the  reversion  or  remainder,  on  pain  that  both 
purchaser  and  vendor  shall  forfeit  the  value  of  the  land  to  the  king 
and  the  prosecutor.*  In  most  of  the  States  this  statute  has  been 
either  substantially  re-enacted  or  adopted  as  a  part  of  the  common 
law.' 

(Eng  )  721.     Sec  Morgan  v.  Taylor,  5  C.  Campbell  v.  Everts,  45  Tex.  106;  Math- 

B.  K.   S.  (Eng.)  653;  5  Jur.  N.  S.  791;  ewson  v.  Fitch,  22  Cal.  86;  Hoffman  v. 

L.  J.  C.  P.  (Eng.)  17S;  Collins  v,  Broot.  Vallcjo.  45  Cal.  564;  Ballard  v,  Carr,  4& 

I  F.  &  F.  Eng.  407;  4  Hurl.  &  Nor.  270;  Gal.   74;   Howard  v.  Throckmorton.  4S 

28  L.  J.  Exch.  143;  Puette  v.  Beard,  86  Cal.  482;    Cresson   v.   Miller,   2  Watts 

Ind.  172;  s.  c,  44  Am.  Rep.  280;  Bristol  (Pa.),  272;  Cain  v.  Monroe,  23  Ga.  82; 

f .  Dam,  12  Wend.  (N.  Y.)  142.  Harring  v.  Barwick,  24  Ga.  59;   Webl> 

1.  McEgan  v,  Cochrane,  10  L.  T.  (Eng.)  f .  Camp,  26  Ga.  354. 

37;  Mitchell  V,  Bell,  Cam.  &  N.  (N.  Car.)  Though  it  seems  to  have  been  thought 

17.     Contra^   in   Vermont.    Gregory    v,  otherwise  in  Georgia  in  earlier  decisions. 

Gleed,  33  Vt.  405.  Pitts    r.    BuUard,   3  Ga.  5;     Harris  v. 

%,  4  Bl.  Com.  135.     For  text  see  Cas-  Cannon,  6  Ga.  382;  Harrison  v,  Adcock, 

sidy  V.  Jackson,  45  Miss.  397.  8  Ga.  68;  Milsap  v,  Johnson,  22  Ga.  105. 

In  England  the  old  law  has  been  to  a  This  would  also  appear  to  be  the  view 

great  extent  abrogated  by  the  8  &  9  Vic.  taken   in   Illinois.     Torrence  v,  Shedd^- 

c.  106,  s.  6,  which  allows  a  right  of  entry  112  III.  466;  Fetrow  v,  Merriwether,  53 

to  be  disposed  of  by  deed.     See  Hunt  v.  111.  275. 

Bishop,  8  Exch.  675;  H.unt  z/.  Remnant,  In  Maryland  ti^ad.  South  Carolina  it  i& 

9  Exch  635.  practically    obsolete.       Schaferman    v, 

8.  In  Maine  2SiA  Michigan  t\i^  yz  Hen.  O'Brien,  28  Md.  565;  Poyas  v.  Wilkins,. 

VIII.  c.  9,  was  abrogated  by  statute.    R.  12  Rich.  (S.  Car.)  420. 

S.  of  Maine,  c.  73.  §  i,  and  R.  S.  c.  104;  In  Massachusetts,  Indiana^  and  North 

Revised   Code   Mich,    of   1846,    p.  262;  Carolina  the  statute  is   held   to  apply. 

Roberts  v.  Cooper,  20  How.(U.  S.)467.  Sweet  v.  Poor,  11  Mass.  553;  Everenden 

A  disseisee  having  right  of  entry  may  v,   Beaumont,    7   Mass.    78;   Wolcot  v. 

convey  as  freely  as  if  there  had  been  no  Knight,  6  Mass.  424;  Brinley  v.  Whiting, 

disseisin.     Pratt  v.  Pierce.  36  Me.  448;  5  Pick.  (Mass.)  348;  German  Mut.  Ins. 

s.  c,  58  Am.  Dec.  758;  Hovey  v.  Hob-  Co.  v.  Grim,   32   Ind.    249;   Steeple   v, 

son,  51  Me.  62.  Downing,    60   Ind.    478;    Patterson    v. 

The  same  thing  was  accomplished  in  Nixon,    79    Ind.    251;    Stotsenburg    v. 

Mississippi  by  art.  i,  p.  36,  Rev.  Code  Marks,  79  Ind.  197;  Justice  v.  Eddings, 

of  1857,  which  changes  the  common  law  75  N.  Car.  581. 

as  to  the  effect  of  adverse  possession  In  Kentucky  the  Rev.  Stat,  g  2,  ch.  12^ 
upon  a  conveyance  of  real  estate,  and  declare  all  sales  and  conveyances  of 'any 
allows  any  one  having  an  interest  or  land  of  which  any  other  person  at  the 
claim  to  land  to  convey  the  same,  al-  time  of  such  sale,  contract,  or  convey- 
though  it  may  be  in  the  adverse  posses-  ance  has  adverse  possession  null  and 
sion  of  a  third  person  claiming  under  void.  Harmon  v.  Brewster,  7  Bush 
color  of  title,  (^assidy  v.  Jackson,  45  (Ky.).  355.  See  also  Baley  v.  Deakins, 
Miss.  397.  5  B.  Mon.  (Ky.)  159;  Cardwell  v.  Sprigg*s^ 

In    Ohio,   New    Jersey,    Texas,    Cali-  Heirs,  7  Dana  (Ky.).  36;  Chiles  v,  Con- 

fomia,   Pennsylvania,   and   Georgia  the  ley's  Heirs,  9  Dana  (Ky.),  385. 

statute  is  held  not  to  be  in  force.     Key  A  similar  provision  exists  in  Tennessee, 

V.  Atiier,  i  Ohio,  132;  Hall  v,  Ashby.  9  Hard  wick  v.  Beard,  10  Heisk.  (Tenn.)*' 

Ohio,  96;  Scomp  v.  Schenck,  40  N.  J.  L.  659;    Whitesidea    v,    Martin,    7    Yerg.. 

195;  Beniinck  v.  Franklin,  38  Tex.  458;  (Teno-.)'384,. 
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To  avoid  a  deed  for  maintenance  under  the  statute  the  lands 
must  be  shown  to  have  been  in  the  actual  possession  of  one  claim- 
ing under  a  title  adverse  to  the  grantor.^  If  such  is  the  case  the 
deed  is  void,  although  neither  vendor  nor  vendee  is  liable  to  the 
penalties  of  the  act  unless  the  sale  is  made  with  knowledge  of  the 
adverse  possession.* 

In   New   York  the  old  law  has  been  Hudson,  39  How.  Pr.  (N.  Y.)447;  Bowie 

abrogated  except  in  so  far  as  contained  v,  Brahe,  3  Duer  (N.  Y.),  35. 

in  the  statute.     The  Rev.  Stat.  2  R.  S.  Kor  where  the  occupant  assents  to  the 

^i«   §§    Sf   7»   prohibit    any  officer  or  sale.     Mclntire    v,    Patton,    9    Humph, 

other  person   from   taking  any  convey*  (Tenn.)  447. 

ance  of  lands  from  any  person  not  in  But  attornment  by  a  tenant  to  a  stran- 
possession  while  such  lands  are  the  sub-  ger  without  consent  of  the  landlord,  or 
ject  of  controversy  by  suit,  knowing  of  authority  from  a  judicial  decision,  cannot 
the  pendency  of  such  suit,  and  the  buy-  give  the  latter  such  constructive  posses- 
ing  or  selling  of  any  pretended  title  to  sion  as  will  sustain  a  deed  by  him  against 
lands,  unless  the  grantor,  or  those  under  the  objection  of  champerty.  Turner  v. 
whom  he  claims,  shall  have  been  in  pos-  Thomas,  13  Bush.  (Ky.)  518. 
session  for  the  space  of  a  year  before  the  A  cestui  que  trust  may  assign  without 
sale.  By  sec.  7  mortgages  of  lands  by  being  guilty  of  champerty  when  he  or 
persons  not  in  possession,  and  convey-  his  trustee  is  in  possession,  although 
ances  by  such  persons  to  those  in  pos-  another  person  may  for  a  short  time  have 
session,  are  excepted.  Sedwick  v.  Scan-  held  possession  of  a  portion  of  the  land, 
ton.  14  N.  Y.  289.  See  for  prior  law.  Falls  v.  Carpenter,  i  Dev.  &  B.  Eq.  (N. 
I  R.  L.  172:  Thallhimer  v,  Brinkerhoff.  Car.)  237;  28  Am.  Dec.  592. 
3  Cow.  (N.  Y.)  90;  Pepper  v,  Haight,  20  When  the  tenant  by  the  curtesy  and 
Barb.  (N.  Y.)  429.  the  heir  are  out  of  possession  and  the 
The  Missouri  statute  renders  it  a  mis-  land  is  held  adversely  to  both,  the  tenant 
demeanor  for  one  to  make,  execute,  orde-  by  the  curtesy  cannot  convey  or  release 
liver  any  deed  or  writing  for  the  convey-  to  the  heir;  and  it  will  make  no  difference 
ance  or  assurance  of  any  lands,  tenements,  that  the  heir  is  a  child  of  the  tenant  by 
orhereditaments,  goods,  or  chattels,  which  the  curtesy.  Vrooman  v.  Shepherd,  14 
be.  previously  by  deed  or  writing,  sold.  Barb.  (N.  Y.)  441.  For  good  discussion 
conveyed,  mortgaged,  or  assured,  or  of  common-law  doctrine  see  this  case, 
covenanted  to  convey  or  assure,  to  any  The  possession  of  a  tenant  in  common 
other  person,  such  first  deed  being  out-  of  lands  who  has  ousted  his  co-tenant 
standing  and  in  force,  and  shall  not  in  and  holds  adversely  to  him  does  not  im- 
snch  deed  or  writing  recite  or  describe  pair  a  conveyance  by  the  latter  of  his  in- 
such  former  deed  or  writing,  or  the  sub-  terest.  The  doctrine  of  champerty  has 
stance  thereof,  with  intent  to  defraud.  2  no  application  to  such  a  case;  the  pur- 
Wagn.  Stat.  462.  Under  this  act  the  in-  chaser  may  assume,  and  act  upon  the  as- 
tent  to  defraud  is  the  gravamen  of  the  sumption  so  far  as  the  question  of  main- 
offence.  Armstrong  z/.  Winfrey,  61  Mo.  tenance  is  concerned  that  the  possession 
355.  of  one  tenant  in  common  is  the  posses- 
1.  Dawley  v.  Brown,  79  N.  Y.  390;  sion  of  all,  and  for  the  benefit  of  all, 
Norton  v,  Sanders,  i  Dana  (Ky.).  14,  17;  whatever  the  real  facts  may  be.  Pat- 
Chiles  V,  Conley.  9  Dana  (iCy.),  385;  terson  v,  Nixon,  79  Ind.  251. 
Parks  V.  Hendricks,  11  Wend.  (N.  Y.)  Under  the  Tennessee  statute  a  non- 
442,  resident's  deed  for  land  that  he  owns  in 
8.  Possession  under  a  bond  for  a  deed  the  State  is  not  void  unless  the  same  is 
or  a  contract  of  purchase  is  not  adverse  at  the  time  held  adversely  by  some  one 
to  the  vendor.  Possession  is  not  adterse  under  deed,  devise,  or  inheritance.  Code, 
unless  accompanied  by  a  claim  to  the  1779.  ^^  such  case  mere  naked  adverse 
entire  title.  The  possessor  must  not  possession  will  not  avoid  the  deed, 
recognize  a  higher  title  as  vested  in  Hardwick  v.  Beard,  10  Heisk  (Tenn.) 
another  person.  Jackson  v,  Johnson,  5  659.  See  also  Whitesides  v.  Martin,  7 
Cow.   (N.  Y.)  74;   s.  c,    15    Am.    Dec.  Yerg.  (Tenn.)  384. 

433.  While,  however,  the  owner  of  land  can- 
Possession   without    either    claim    or  not  convey  it  to  a  third  person  when  in 
color  of  title  is  not  adverse  so  as  to  for-  the  possession  of  another,  he  may  con* 
bid  a  sale  by  the  real  owner.     Monnot  v.  vey   it    to  the  disseisor.      Schwartz  v, 
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The  statute  applies  to  mortgages  and  sales  of  property /^w^fa*/^ 
litey^  but  not  to  wills,  being  without  the  mischief  to  be  reme- 

Kuhn,  lo  Me.  274;  s.  c,  25  Am.  Dec.  Nixon,    79    Ind.    255;    Stotsenbuig    v. 

239;  Williams  v.  Connell,  4  Jones  (K.  Marks,  79  Ind.  197. 

Car.).  206.  In  Massachusetts^  New  York\  and  Ver-^ 

For  sundry  points  adjudged  under  32  mont  ihe  deed  is  now  held  good  against 

Hen.  VIII.  c.  9,  see  i  Hawk.  P.  C.  (Curw.  all  parties  saving  the  disseisor  or  party 

Ed.)  pp.  470,  472  et  seq.    See  also  BuUard  in  possession  and  his  privies.     McMahan 

V.  Copps,  2  Humph.  (Tenn.)  409;  s.  c,  v.  Bave,  114  Mass.  140;   Livingston  v, 

37  Am.  Dec.  561.     See  Cassidy  v.  Jack-  Proseus,  2  Hill  (N.  Y.),  526;  University 

son,  45  Miss.  397,  for  good  review  of  law.  of  Vermont  v,  Joslyn,  21  Vt.  52. 

**  In  this  point    the    statute    has   not  As  to  right  of  grantee  to  maintain  an- 

altered  the  common  law,  for  the  common  action  in  name  of  grantor,  see  posty  %  9. 

law  before  the  statute  was  that  he  who  A    conveyance    by    a    grantor     to    a 

was  out  of  possession  ought  not  to  bar-  grantee,  both  out  of  possession,  given  to 

gain,  grant,  or  let  his  title;  and  if  he  had  remedy  a  defect  in  a  former  deed  exe- 

done  so  it  should  have  been  void,  and  cuted  by  the  grantor,  and  10  fortify  the 

then  the  statute  was  made  in  affirmation  title  of  the  possessor  of  the  premises  or 

of  the  common  law.  and  not  in  alteration  that  derived  from  him,  is  valid  for  that 

of  it;  and  all  that  the  statute  has  done  is  purpose,  and  to  estop  the  grantor  from 

that  it  has  added  a  greater  penalty  to  setting  up  the  defect.     Fryer  v,  Rocke- 

that    which    was   void  by  the   common  feller,  63  N.  Y.  268. 

law."      Patridge    v.   Strange,    I    Plow.  The  mere  possibility  that  the  purchaser 

(Eng.)  Ed.  of  1S16,  770:  Dexter  v.  Nel-  of  a  title  may  be  obliged  to  bring  a  suit 

son,  6  Ala.  68;    Cassidy  v.  Jackson,  45  to  perfect  his  right  does  not  render  the 

Miss.  403.  purchase    illegal  for    the    reasons    that 

As  the  deed  is  a  mere  nullity  the  title  apply  to  the  purchase  of  property  in 
to  the  land  is  not  affected  by  the  trans-  litigation.  Kellar  v.  Blanchard,  21  La. 
action.  4  Kent  Com.  448;  Barry  v.  Ann.  38.  See  also,  upon  the  general- 
Adams,  3  Allen  (Mass.),  493;  Loud  v,  subject.  Simpson  v,  Montgomery,  25 
Darling,  7  Allen  (Mass.),  206;  Kincaid  v.  Ark.  365;  Jackson  v.  Barchin,  14  Johns. 
Meadows,  3  Head  (Tenn.),  192;  Tabb  z^.  (N.  Y.)  124:  Jones  v.  Chiles.  2  Dana 
Baird,  3  Call.  (Va.)  475;  Meredith  v,  (Ky.),  35;  Batterton  v.  Chiles,  12  B. 
Kennedy,  6  Litt.  (Ky.)  522;  Shortall  v.  Mon.  (Ky.)  348;  Dantorih  v.  Streeter,  28 
Hinckley,  31 111/219;  Lathropz/.  Demont,  Vt.  490;  Jackson  v.  Ketchum.  8  Johns. 
9  Johns.  (N.  Y.)  55;  Slyright  v.  Page,  i  (N.  Y.)  484;  Jackson  v.  Andrews,  7 
Leonard  (Eng),  166;  Jackson  v.  An-  Wend.  (N.  Y.)  152;  Rowe  v,  Beckett,  30 
(trews.  7  Wend.  (N.  Y.)  152;  s.  c,  22  Ind.  154;  Harman  z\  Brewster,  7  Bush 
Am.  Dec.  574.  (Ky.),    355;    Hassenfratz    v.    Kelly.    13 

Any  after-deed    from  the  grantor  to  Johns.  (N.  Y.)  466;  Preston  v.  Hunt,  7 

any  other  person  after  he  shall  have  ob-  Wend.  (N.  Y.)  53;  Sessions  v.  Reynolds, 

tained  possession  will  convey  the  title,  7   Sm.    &   M.   (Miss.)   130;    Verdier    v. 

notwithstanding  the   prior  conveyance.  Simmons,  2   McCord  Ch.  (S.  Car.)  385; 

The   original    grantor    can   recover  the  Jackson  v.  Andrews,   7  Wend.  (N.  Y.) 

possession  from  the  tenant.     Brinley  v,  152;  s.  c,  22  Am.  Dec.  574. 

Whiting,  5  Pick.  (Mass.)  348.     See  also  Even  though  the  vendor  knew  that  he 

Co.    Litt.    214  a;   Gilson  v.   Shearer,   x  himself  had  no  title.     Ethridge  v.  Crom- 

Murph.  (N   Car.)  114;  Bledsoe  v.  Little,  well,  8  Wend.  (N.  Y.)  629.     See  also  Le 

4  How.  (Miss.)  13,  24;    Martin  v.  Pace,  Roy  v.  Veeder,  i  Johns,  (^as.  (N.  Y.)4I7. 

6  Blackf.  (Ind.)  99;  Kercheval  v.  Trip-  The  presumption  is,  however,  that  the 

lett*s  Heirs,  r  A.  K.  Marshall  (Ky.),  493;  vendor  knew  the  condition  of  his  own 

Justice  V.  Eddings,  75  N.  Car.  581;  Ger-  property,  and  it  rests  with  him  to  show 

man  Mutual  Ins.  Co.  v.  Grim,  32  Ind.  the  contrary.     See  also  Lane  v.  Shears, 

249.  I  Wend.  (N.  Y.)  433.     See  also  Whitaker 

But  as  between  the  parties  to  the  deed  v.  Cone.  2  Johns.  Cas.  (N.  Y.)  59;  Jack- 
it  might  operate  by  way  of  estoppel.  4  son  v,  Todd,  2  Caines  (N.  Y.),  183. 
Kent  Com.  448.  And  in  Indiana  it  is  1.  Vandiver  v.  Stickney,  75  Ala.  225; 
held  that  though  such  a  conveyance  is  Redman  v,  Sanders,  2  Dana  (Ky.).  68, 
void  as  against  the  party  in  possession  69;  Wash.  v.  McBrayer,  i  Dana  (Ky.), 
and  his  privies,  it  is  good  between  the  565.566.  C<?K/ra  in  Connecticut.  Leonaitl 
grantor  and  grantee,  and  persons  .«stand-  v.  Bosworth,  4  Conn.  421.  In  Vermont 
ing  in  legal  privity  with  them.  Steeple  it  does  not  apply  to  the  assignment  of  a 
V.  Downing,  60  Ind.  478;   Patterson  v.  mortgage.     Converse  v,  Searls,  10  Vt. 
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died,"^  nor  to  conveyances  made  by  the  State  or  sales  made  under  a 
judicial  decree,*-*  and  the  purchaser  at  such  sale  may  convey  without 
champerty,  notwithstanding  possession  by  the  original  debtor.' 
The  doctrine  of  common  law,  in  affirmance  of  which  the  32  Hen. 
VIII.  C.9,  was  passed,  has  never  been  accepted  by  courts  of  equity ; 
but  while  it  is  extremely  clear  that  an  equitable  interest  under  a 
contract  of  purchase  may  be  the  subject  of  sale,*  a  bare  right  to  file 
a  bill  in  equity  to  set  aside  a  transaction  which,  according  to  the 
<loctrines  of  equity,  is  liable  to  be  rescinded  on  the  ground  of 
fraud,  cannot  be  assigned.^ 

578:  Bryant  v.  Ketchum,  8   Johns.  (N.    Latham,  4  T.  B.  Mon.  (Ky.)io5;  Martin 

Y.)  479;  Jackson  v.  Andrews,  7  Wend.    v.  Pace,  6  Blackf.  (Ind.)  99. 

(N.  Y.)  152;  Murray  v,  Ballow,  i  Johns.        3.  Snowden  v.  McKinney,  7  B.  Mon. 

■Ch.  (N.  Y.)  566,  570;  Murray  v,  Lyiburn,    <Ky.)  258. 

2  Johns.  Ch.  (N.  Y.)  441.     See  Parks  v.        The  execution-debtor's    possession   is 

Jackson,   11  Wend.  (N.   Y.)  442:   Swett '  not  adverse  to  the  purchaser  under  the 

V.  Poor.  II  Mass.  549;  Webb  v,  Bindon,    execution,  but  is  thai  of  a  quasi  tenant  at 

21  Wend.  (N.  Y.)  98.  will,  until  actual  disseisin  or  disclaimer. 

In  Alabama  it  has  been  held  that  a  and  does  not  therefor  render  a  subse- 
sale  of  lands/rM^^/f/^ //7^  by  one  in  pos-  quent  sule-  by  the  purchaser  void  for 
session  is  not  void  at  the  common  law.  champerty.  Mitchell  v.  Lipe,  8  Yerg. 
Camp  V,  Forrest,  13  Ala.  114.  See  also  (Tenn.)  179;  s.  c,  29  Am.  Dec.  116. 
Lewis  V.  Bell,  17  How.  (U.  S.)  616;  2  See  further  upon  the  construction  of 
Story  Eq.  Jur.  g§  1049-1054.  the  sutute,   especially  in    reference  to 

In  Indiana^  the  conveyance  of  land,  conveyances  to  cestuis  que  trust,  Saun- 
pending  a  suit  to  set  aside  a  deed  there-  ders  v.  Groves,  2  J.  J.  Marsh.  (Ky.)  407; 
for,  if  made  to  one  not  having  any  con-  Cardwell  v,  Spriggs,  7  Dana  (Ky.),  36; 
nection  with  the  action  or  knowledge  of  Moss  v,  Scott,  2  Dana  (Ky.),  271,  274; 
it,  is  not  void  for  champerty.  Rowe  v.  Swartwout  v,  Johnson,  5  Cow.  (N.  Y.) 
Becket,  30  Ind.  154.  But  a  purchase  by  74;  Poage  v.  Chinn,  4  Dana  (Ky.),  50: 
an  attorney  from  his  client,  pending  the  Chiles  v.  Jones,  4  Dana  (Ky.),  479;  Allen 
litigation  of  the  subject  matter  of  the  suit,  v.  Smith,  i  Leigh  (Va  ),  231,  248;  White- 
is  void.  West  v.  Raymond.  21  Ind.  305.  sides  v,  Martin,  7  Yerg.  (Tenn.)  384; 
In  Cockell  I'.  Taylor.  15  Beav.  (Eng.)  103,  Lipe  v.  Mitchell,  2  Yerg.  (Tenn.)  400, 
Sir  J.  Romily,  M.  R.,  field  that  a  party  403;  Dickinson  ?'.  Burrell,  L.  R.  i  Eq.  337. 
prosecuting  a  claim  to  fund  in  court  As  to  partial  eviction  from  the  land, 
-might  mortgage  xX, pendente  lite.  see  Mitchell  v.  Churchman,  4   Humph. 

1.  Clay  V.  Wyatt,  6  J.  J.  Mar.  (Ky.)  (Tenn.)  218;  Pickens  v.  Delozier,  2 
583;  May  V.  Slaughter,  3  A.  K.  Mar.  Humph.  (Tenn.)  400;  Hyde  v.  Morgan, 
(Ky.)  507.  14  Conn.  104;  Van  Dyck  v.  Van  Beuren, 

8.  Hoyt  V,  Thompson,  5  N.   Y.   320;    i  Johns.  Ch.  (N.  Y.)  345. 
Frizzle  v.  Veach,  i  Dana  (Ky.).  216;  Du-       As  to  conveyances  between  near  rela- 
bois  V,  Marshall,  3  Dana(Ky.),  337;  Little    tives,  see  Morris  v,  Henderson,  37  Miss. 
V,  Bishop,  9  B.  Mon.(Ky.)  240;  Hannaz/.     492. 

Renfroe.  32  Miss.  132;  Jarrett  v,  Tom-       4.  Wood  v.  Griffith,  i  Swanst.  (Eng.) 
linson,  3  Watts  &  S.  (Pa.)  114;  Batterton    55.  56. 

V,  Chiles,  12  B.  Mon.  (ify.)  348;  Turner  5.  Prosser  v.  Edmonds,  i  Y.  &  C. 
V.Thomas,  13  Bush(Ky.),  518;  Snowden  Exch.  (Eng.)  581.  In  this  case  a  cestui 
V.  McKinney,  7  B  Mon.  (Ky.)  258;  que  trusty  who  had  assigned  to  one  of  the 
Smith  V.  Scholtz,  68  N.  Y.  41 ;  Tuttle  v,  executors  and  trustees  under  his  father's 
Hills.  6  Wend.  (N.  Y.)  213;  Anderson  v,  will  all  his  interest  under  the  said  wUi, 
Anderson,  4  Wend.  (N.  Y.)  474;  Hoyt  v.  assigned  to  a  third  party  the  right  to 
Thompson,  i  Seld.  (N.  Y.)  320;  Truax  v.  rescind  the  assignment  to  the  executor, 
Thorn.  2  Barb.  (N.  Y.)  156;  Williams  v,  which  it  was  assumed  existed.  The 
Bennett.  4  Ire.  (N.  C.)  123;  Sims  v,  assignee  filed  a  bill  to  set  aside  the 
Cross.  10  Yerg.  (Tenn.)  460;  McGill  v.  transaction  between  the  cestui  que  trust 
McCall,  9  Ind.  306;  Saunders  v.  Groves,  and  the  executor,  in  which  suit,  however, 
2  J.  J.  Marsh.  (Ky.)  106;  Cook  v.  Fans,  the  cestui  que  trust  refused  to  join  as 
20  N.   Y.   40a    See  also  Cummins  v,    plaintiff. 
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Lord    Abinger,   C.   B.,   in  delivering  assigned,  was  in  possession  of  nothing 

the    judgment,   said:    "The    remaining  but  a  mere  naked  right.     He  could  obtain 

cause    of   demurrer,   namely,   that    the  nothing  without  filing  a  bill.     No  case 

plaintiffs  have  no  right  to  equitable  relief,  can  be  found  which  decides  that  such  a- 

raises  an  important  and  curious  question,  right  can  be  the  subject  of  assignment, 

which  is  this — whether  or  not  parties  who  either  at  law  or  in  equity." 
either  become  purchasers  for  valuable        But  although   such  a  right  cannot  be 

consideration,  or  take  an  assignment  in  assigned  inter  invos^  it  is  quite  clear  that 

trust  of  a  mere  naked  right  to  file  a  bill  it  may  be  devised.      In  England,  even 

in  equity,  shall  be  permitted  to  become  prior  to  the  Wills  Act.  i  Vict.  c.  26,  and 

plaintiffs,  in  respect  of  the  title  so  ac-  though  it  be  not  specially  referred  to,  such 

quired.     Now  in  the  course  of  the  argu-  right  will  pass  under  general  terms.   Gres- 

ment  it  was  urged  that  an  equitable  as  \tyv.  Mousley,  4  DeG.  &  J.  78;  Stump  r. 

well  as  a  legal  interest  may  be  the  subject  Gaby,  2  De  G.,  M.  &  G.  623;  Uppington 

of  conveyance,  and  that  the  assignee  of  v.  Bullen,  2  Dru.  &  W.  184.     See  also, 

a  chose  in  action  may  file  a  bill  in  equity  as  to  assignable  rights,   Cholmondeley 

to  recover  it,  though  he  cannot  proceed  at  v.  Clinton,  4  Bligh,  42;  Hartley  v.  Rus> 

law  for  that   purpose.      But  where  an  sell,  2  Sim.  &  St.  (Eng.)  244;  Myers  v. 

equitable  interest  is  assigned  it  appears  United  Guarantee  Society.  7  De  G.,  M.  & 

to  me  that  in  order  to  give  the  assignee  a  G.  (Eng.)  112;  Wilson  v.  Short,  6  Hare, 

locus  standi  in  a  court  of  equity  the  party  384;  Scully  v,  Delaney,  2  Ir.  Eq.  (N.  C.> 

assigning  that  right    must    have  some  379;   Hare  v,  London  &  N.  W.  R.  Co., 

substantial  possession,  some  capability  Johnson,  722;  Forrest  v,  Manchester  R. 

of  personal  enjoyment,  and  not  a  mere  Co.,  9  W.  R.  818;  Fisher  t/.  Naieker,  2 


naked  right  to  overset  a  legal  instrument. 
For  instance,  that  a  mortgagor  who  con- 
veys his  estate  in  fee  to  a  mortgagee 
has  in  himself  an  equitable  right  to  com- 
pel a  reconveyance  when  the  mortgage 


L.  T.  N.  S.  94. 

There  is  no  champerty  in  an  agreement 
to  enable  a  bona  fide  purchaser  of  an 
estate  to  recover  for  rent  due  or  injuries 
done  to  it  previously  to  the  purchase. 


money  is  paid,  is  true.    But  that  is  a  right  Williams  v,  Poihero,  5  Bing.  (Eng.)  309. 
reserved  to  himself  by  the  original  se-        See  further,  as  to  the  development  of 

curity:  it  is  a  right  coupled  with  posses-  the  doctrine,  Vin.  Ab.,  tit.  Maintenance, 

sion  and  receipt  of  rent;  and  he  is  pro-  B. ;  observations  of  Buller,  J.,  in  Master 

hibited  so  long  as  the  interest  is  paid;  v.  Miller,  4  T.  R.  340;  Chitty  on  Bills  of 

and  it  does  not  follow  that  the  assignee  Exchange  (9th  Ed.),  p.  7.  notes;  Moms- 

of    the  mortgagor    and   the  mortgagee  dale  v,  Birchall,  2  W.  Black.  Rep.  (Eng.) 

may  not  adjust  their  rights  without  the  820. 

intervention  of  a  court  of  equity.     In  the        In  Iowa  it  is  held  that  an  assignment 

present  case  it  is  impossible  that  the  of  a  mere  right  to  file  a  bill  in  equity  for 

assignee  can  obtain  any  benefit  from  his  a  fraud  committed  against  the  assignor, 

security,  except  through  the  medium  of  will  be  void  as  contrary  to  public  policy 


the  court.  He  purchases  nothing  but  a 
hostile  right  to  bring  parties  into  a 
court  of  equity,  as  defendants  to  a  bill 
filed  for  the  purpose  of  obtaining  the 
fruits  of  his  purchase.  So  where  a  man 
takes  an  assignment  of  a  bond  he  has 
the  possession;  and  though  a  court  of 


and  savoring  of  maintenance;  but  when 
property  is  conveyed,  the  mere  fact  that 
the  grantee  may  be  compelled  to  bring 
suit  to  enforce  bis  right  to  the  property 
does  not  render  the  conveyance  void. 
Traer  v.  Clews,  115  U.  S.  528. 

Nor  will  the  fact  that  both  parties  to 


equity  will  permit  him  to  file  a  bill  on  the  the  assignment  of  an  obligation  to  pay 
bond,  it  does  not  follow  that  he  is  obliged  the  purchase-money  for  land,  as  evidenced 
to  go  into  a  court  of  equity  to  enforce  by  the  written  contract,  signed  by  vendor' 
payment  of  it.  So  other  cases  might  be  and  purchaser,  knew  that  a  suit  would 
stated  to  show  that  where  equity  recog-  be  necessary  to  enforce  the  purchaser's 
nizes  the  assignment  of  an  equitable  in-  liability,  render  the  assignment  void, 
terest,  it  is  such  an  interest  as  is  recog-  Broughton  v.  Mitchell,  64  Ala.  210. 
nized  also  by  third  persons,  and  not  The  assignment  of  a  legacy  does  not 
merely  by  the  party  insisting  on  them."  savor  of  maintenance,  though  the  as- 
**  Where  a  valuable  consideration  has  signee  may  have  to  institute  legal  pro- 
passed,  and  the  party  is  put  in  posses-  ceedings  to  protect  the  legacy  from  the 
sion  of  that  which  he  might  acquire  with-  claims  of  the  testator's  creditors.  Traser 
out  litigation,  there  courts  of  equity  will  v.  Charleston,  13  S.  Car.  533. 
allow  the  assignee  to  stand  in  the  right  Since  the  beginning  of  the  eighteenth 
of  the  assignor.  This  is  not  that  case,  century  it  would  appear  that  any  chose 
Robert  Todd  (cestui  que  trust),  when  he  inaction  arising ^jr^^^n/mr/M,  and  founded' 
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8.  Ifiet  of  KamtenaiLoe. — A  contract  affected  with  champerty 

w  maintenance  cannot   be  enforced  either  at  law  or  in  equity. 

When  such  a  contract  is  executed,  money  paid  under  it  cannof  be 

recovered  back ;  the  law  leaves  the  parties  where  they  have  placed 

themselves,  and  applies  the  maxim  in  pari  delicto  potior  est  conditio 

Jefendentis}    If,  however,  the  parties  to  the  contract  hold,"  or  are 

about  to  hold,  to  one  another  the  relation  of  attorney  and  client, 

they  are  not  regarded  as  being  in  pari  delicto,  and  the  client  may 

recover  from  the  attorney  money  paid  to  him  under  the  contract.* 

While  the  contract  yet  remains  executory,  money  paid  under  it 

may  be  recovered  back  by  an  action  founded  on  its  disaffirmance,* 

or  the  contract  itself  may  be  rescinded  by  application  to  a  court 

of  equity.*    It  has  also  been  held  that  the  party  directly  injured 

by  the  maintenance  may  support  an  action  on  the  case  against  the 

maintenor.*    Where  an  attorney  enters  into  a  champertous  agree- 

■on  acquisition  or  loss  in  regard  to  some  It  is  apprehended  that  after  the  amount 
subject'inatter  of  property,  was  capable  has  been  ascertained  and  fixed  by  the 
of  assignment.  It  is  assumed  as  proba-  judgment  of  a  court,  such  judgment 
ble  that,  irrespective  of  special  statutory  would  become  liable  to  the  same  rules  as 
enactment,  no  assignment  of  any  right  every  other  kind  of  property,  and  t>e 
of  action  would  be  recognized  either  in  assignable  like  any  other  debt.  Ex  parte 
law  or  equity,  where  at  least  the  right  Charles,  14  East  (Eng.).  197.  Sec  Simp- 
would  not  have  survived  to  the  executors  son  V.  Lamb,  7  Ell.  &  B.  84;  opinion 
of  the  assignor,  either  by  the  common  of  Maule,  J.,  in  Beakham  z\  Drake,  2  H. 
law  or  by  the  terms  or  the  equity  of  the  of  Lds.  Cas.  579. 

siatuic.    4  Edw.    III.    c.    7;  Tapp.    on  1   2  Wend.  (N.  Y.)  319;  s.  c,  20  Am. 

Maintenance  and   Champerty.  77;   Wil-  Dec.  607.     See,  as  to  the  general  subject 

liams  on  Executors,  pt.  ii.  bk.  3,  c.  i,  of  actions  founded  upon  illegal  contracts, 

s.  1.  Gray  v,  Roberts,  2  A.  K.  Marshall  (Ky.), 

Under  the  above  principle,  it  would  208;  s.  c,  12  Am.  Dec.  383  n,\  Waite  v. 

Api>ear  that  an   unliquidated  claim  for  Merrill,  2  Greenleaf  (Me.),  102;  s.  c,  16 

damages  for  a  personal  tort,  or  for  the  Am.  Dec.  238;  Roby  v.  West,  4  N.  H. 

hreacb  of  a  contract  which  affects  only  285;  s.  c,  17  Am.  Dec.  423. 

the  person  or  personal  feelings,  such  as  S.  Belding  v.  Smythe,  138  Mass.  530. 

A  contract  to  cure  a  man  of  a  disease,  or  The  client  may  maintain  an  action  for 

to  marry,— cases  sometimes  described  as  money  had  and  received  against  the  at- 

those  where  vindictive  damages  would  lorney  for  the  whole  amount  so  recov- 

be  giTen.— is  not  assignable.     Beckham  ered,  less  the  costs  paid  by  him.     Ackert 

*•  Drake,  2  H.  of  Lds.  Cases.  579.  v.  Barker,  131  Mass.  436;  Grell  v.  Levy, 

Such  rights  of  action  have  never  been  16  C.  B.  N.  S.  73;  Prince  v.  Beattie,  32 

held  lo  pass  to  assignees  under  the  Eng-  L.  J.  N.  S.  Ch.  734.     See  also  Opinion 

lab  bankruptcy  statutes,  and  it  is  quite  of  Coleridge,  J.,  In  re  Masters,  4  Dowl. 

dear  that  they  do  not  survive  to  personal  P.  C.  18. 

representatives.     Rogers  v.   Spence,  12  3.  Morgan  z^.  Groff,  4  Barb.  (N.Y.)524. 

CI.  &  F.  (Eng.)  700;  Williams  on  Ex'rs,  4.  Wood  v,  Downes,  18  Ves.  120.    Sec 

pt  ii.  bk.  3,  c.  I,  s.  I.     And  see  opinion  also  Reynell  z/.  Sprye,  i  DeG.,  M.  &  G. 

of  Williams,  J.,  in  Beckham  v.  Drake,  2  677. 

H.  of  Lds.  Cas.  579.     See  remarks  of  6.  Pechell  v.  Watson,  8  Mees.  &  W. 

Bosanqaet  and  Parker,  JJ.,  in   Stanley  691. 

V.  Jones,  7  Bing.  375.  But  in  Vimont  To  support  such  an  action,  however, 
V,  Chicago  &  N.  W.  R.  Co.,  21  N.  W.  the  declaration  must  contain  an  aver- 
Rep.  N.  S.  (S.  C.  Iowa)  9,  it  was  held  that  ment  of  want  of  reasonable  or  probable 
.an  unliquidated  claim  for  damages  for  cause.  The  court  considered  this  species 
iajary  resulting  from  the  negligence  of  a  of  wrong  analogous  to  a  malicious  prose- 
railroad  company  could  bie  assigned,  cution  or  arrest,  and  that  here,  as  there. 
See  also  Hyatt  v,  C.  R.  &  N.  R.  Co.,  27  the  want  of  reasonable  or  probable  cause 
N.  W.  Rep.  (Iowa)  815.  But  compare  ought  to  be  alleged.  Flight  v.  Leman,  4 
Metimans  v.  Lancaster,  23  N.  W.  Rep.  Ad.  &  £11.  N.  S.  883. 
J(.  S.  (S.  C.  Wis.)  689.  '*The  averments  in  this  declaration,^ 
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ment  with  his  client,  he  acquires  no  rights  which  will  prevent  or 
aflect  his  client's  settlement  of  the  action.  Any  lien  claimed  by 
the  attorney,  by  virtue  of  such  contract,  is  void.* 

9.  Onantain  Kemit. — Even  though  the  special  contract  is  void, 
the  attorney  does  not  forfeit  his  claim  to  full  compensation  for  his 
services.  The  contract  being  void  it  is  as  if  it  had  never  been,  and 
should  not  be  allowed  to  affect  the  rights  of  the  parties  except  in 
so  far  as  they  claim  directly  under  it/^ 

10.  Champerty  at  a  Defence.— When  an  action  is  brought  directly 
upon  a  champertous  contract,  champerty  is  a  good  defence,  and 
may  be  set  up  by  way  of  answer ;  and  if  the  true  character  of  the 
contract  appears  upon  the  face  of  the  pleading,  such  pleading  may 
be  successfully  demurred  to.  The  better  opinion  would  appear  to 
be  that  the  defence  of  champerty  can  only  be  set  up  when  the 
champertous  contract  itself  is  sought  to  be  enforced,  and  that  the 
existence  of  a  champertous  agreement  between  the  plaintiff  and 
his  attorney,  or  the  fact  that  the  plaintiff  is  prosecuting  the 
case  upon  a  contingent  interest  in  the  subject-matter  of  the  litiga- 
tion dependent  upon  success,  is  no  defence  to  the  action  against 
the  defendant.^    In  some  States,  however,  it  is  held  to  be  the  duty 

said  Williams.  J.,  in  tbe  last  case  cited,  Davis  v.  Sharron,  15  B.  Mon.  (Ky.)  64, 
"might  be  sustained  by  proof  that  the  it  was  held  that  an  attorney  serving 
defendant,  not  being  an  attorney,  had  under  a  champertous  contract  with  his 
held  a  conversation  with  Thomas,  and  client  had  no  lien  on  the  judgment  even 
had  said.  '  If  your  story  is  correct,  you  for  reasonable  compensation, 
might  sue  Flight.*  No  action  could  be  In  a  number  of  instances  the  attrrncy 
maintained  on  that,  unless  it  further  ap-  has  been  compelled  to  refund  all  tbe 
peared  that  ihe  now  defendant  knew  that  money  collected  under  the  agreement, 
there  was  no  right  to  sue  the  now  plain-  and  his  claim  for  services  has  been  en- 
tiff."  tirely  ignored.     Prince  v,  Beattie.  32  L. 

1.  Kusterer  v.  Beaver  Dam.  56  Wis.  J.  Ch.  734;  Grell  v.  Levy,  16  C.  B.  N.  S. 
471;  s.  c.  43  Am.  Rep.  725;  Weakly  v.  73;  10  Jur.  (N.  S.)  210;  12  W.  R.  378;  9 
Hall.  13 Ohio,  167;  Maybin  v,  Raymond,  L.  T.  N.  S.  727. 

15  Bank  Reg.  353;  Davis  v,  Sharron,  15         8.   Hilton  v.  Woods,  L.  R.  4  Eq.  Cas. 

B.  Mon.  (Ky.)  67.     See  also  Couglin  v.  432;  Elborough  v,  Ayers,  L.  R.  10  Eq. 

Railroad  Co  .  71  N.  Y.  443;  s.  c,  27  Am.  Cas.  367;  Knight  v.  Bowyer,  2  DeG.  a: 

Rep.  75;  Atchison.  Topeka,  etc.,  R.  Co.  J.  446.     In    Hilton   v.  Woods,  L.  R.  4 

z'.  Johnson.  29  Kan.  218.  Eq.  Cas.    432.  Malins,  V.  C,  said:  *' I 

2.  Ru<ii  V,  Larue,  4  Litt.  (Ky.)4i2;  s.  c,  have  carefully  examined  all  the  auihori- 

14  Am.  Dec.  172;  Caldwell  v.  Shepherd,  ties  referred  to  in  support  of  this  argu- 
67  B.  Mon.  (Ky.)  389;  Stearns  v.  Felker,  ment.  and  they  clearly  establish  that 
28  Wis.  594;  Weeks  on  Attorneys,  §  345;  whenever  the  right  of  the  plaintiff,  in 
Merrit  v.  Lambert.  10  Paige  (N.  Y.).  352;  respect  of  which  he  sues,  is  derizted 
8.  c,  2  Denio(N.  Y.),  607;  Berrian  z/.  Mc-  under  a  title  founded  on  champerty  or 
Lane,  i  Hoff.  Ch.  421  See  Walsh  v.  maintenance,  his  suit  will  on  that  account 
Shumway.  65  III.471;  MoyersT/.  Graham,  necessarily  fail.     But   no  authority  was 

15  Lea  (Tenn  ),  57:  Ryan  v.  Martin,  16  cited,  nor  have  I  met  with  any,  which 
Wis.  57;  Martin  v,  Veeder.  20  Wis  491;  goes  the  length  of  deciding  that  when  a 
Satterlee  v.  Frazer,  2  Sandf.  (N.  Y.)  T41;  plaintiff  has  an  original  and  good  title  to 
Allen  V.  Hawks.  13  Pick.  (Mass.)  79:  property  he  becomes  disqualified  to  sue 
Wickham  v.  Conklin,  8  Johns.  (N.  Y.)  for  it  by  having  entered  into  an  improper 
220.  bargain  with  his  solicitor  as  to  the  mode 

Particularly  ought  the  attorney  to  be  of  remunerating  him  for  his  professional 

allowed  to  recover  for  such  services  as-  services  in  the  suit  or  otherwise.     It  is 

were  rendered  before  the   champertous  clear  that  the  bargain  between  the  plain - 

contract  was  entered  into.     Thurston  v.  tiff     and     Mr.     Wright    (the    soUcitor> 

Percival,  i  Pick.  (Mass.)  415.     But  in  amounted   to   maintenance;   and    if   the 
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0/  the  court  to  dismiss  the  suit  as  soon  as  it  appears  upon  the  trial, 
to  xXa  satisfaction,  that  the  action  is  being  prosecuted  under  a 
champertous  agreement,  and  that  it  is  unnecessary  to  file  a  plea 
setting  up  the  champerty.^      Under  this  rule  the  rescission  of  a 

ktter  had  been  the  plaintiff,  suing  by  pleaded,  and   is  not  ground   for  abate- 

▼irtiwof  a  title  derived  under  that  con-  ment.     Allison  v,  C.  F(.  &  W.  R.  Co,,  42 

tract  it  would  have  been  my  duty  to  dis-  Iowa,  275. 

miss  bis  snit."    See  Whitney  v.  Kirtland,  In  New  York^  when  the  defendant  sets 
27  N.  J.  Eq.  333;  Robinson  v  Beale.  26  up  the  defence  that  the  demand  on  which 
Ga.  17;  MrMullen  v.  Guest,  6  Tex.  275;  the  action  is  founded  **  has  been  bought 
Fctroir  7.  Merri weather,  53  III.  275;  Chi-  or  sold  or  received  for  prosecution'*  by 
cagoft  N.  W.  R.  Co.  V.  Boiler,  7  Brad,  an  attorney  or  counsellor,  contrary  to  the 
(111.)  625;  Gilbert  v.  Holmes.  64  111.  548;  Rev.  Stat   288,  g§  71,  73.  the  court  and 
TorrcDces/.  Shedd.  112  111.  466:  21  Cent,  not  the  jury  are  to  pass  upon  the  ques- 
L.  J.  37:  Burnes  v.  Scott,  6  Sup.  Ct.  Rep.  tion.     If  determined  against  the  plaintiff, 
(U.S.) 86$;  Boone  z/.  Chiles,  10  Pet  (U.S.)  he   must    be   nonsuited;   and   if    in   his 
177;  Knadlcr  v.  Sharp.  36  Iowa,  232;  Allt-  favor,  the  jury  must  be  instructed  accord- 
son  p.  Chicajfo  &  N.  W.  R.  Co..  42  Iowa,  ingly.    Orcult  v,  Pettit,  4  Den.  (N.  Y.) 
274;  Small  p.  Chicago,  R.  I.  &  P.  R.Co.,  233.     But  the  mere  fact  that  a  demand 
55  Iowa,  582:  8  N.  W.  Rep.  N.  S.  437;  has  been  bought  or  sold,  contrary  to  the 
Ross  V.  Chicago  R.  I.  &  P.  R.  Co.,  55  above  provisions,  is  no  defence  to  a  suit  in 
lova.  691:  s.  c,  8  N.W.  Rep.  N.  S.  644;  chancery  brought  to  enforce  it.  and  even 
Vioooai  V,  Chicago  &  N.  W.  R.  Co.,  28  N.  at  law  such  demand  may  be  purged  of  its 
W.Aep.  (Iowa)  612:  Courtright  v.Burnes,  illegal  taint;  and  when  prosecuted  for  the 
3  SlcCrary  C.  Ct.  Rep.  60;  Lackland  v\  benefit  of  the  real  and  bima  JuU  bolder  a 
Smith.  7  Mo.  App.  593:  Million  v.  Ohn-  recovery  may  be  had.    But  an  agreement 
sorg.  10  Mo.  App.  432;  Bent  v.  Priest,  between  the  complainant  in  a  bill  tofore- 
10  Mo.  App.  547;  Burnes  v.  Scott,  117  close  a  mortgage,  and  his  solicitor,  by 
U.  S.  582;  Hovey   v.  Hobson.   51  Me.  which  the   latter  is  to  have  part  of  the 
62;  Brialey  v.  Whiting,  5  Pick.  (Mass.)  claim  when  collected,  is  not  within  the 
348.  act.     Hall  V.  Gird,  7  Hill  (N.  Y.),  586. 

1.  "The question  whether asuit  is  prose-  In  England  the  purchaser  of  a  con- 

cated  upon  a  champertous  agreement  is  tested   title   cannot  bring   an  action   of 

one  ouiside  the  rea!  merits  of  the  case;  ejectment  in  his  own  name,  but  he  may 

and  aliboogh  an  issue  might  possibly  be  get  rid  of  the  difficulty  by  bringing  the 

made  on  it.  yet  we  think  it  need  not  ne-  action    in    the    name    of     his    vendor, 

ccssarily  be  pleaded;  but  that  if  it  comes  Evans  v.  Pothero,  cited  by  James,  V.  C, 

to  the  knowledge  of  the  court  in  any  L.  R.  10  Eq.  373. 

proper  manner  it  will  refuse  lunger  to  Upon  the  same  principle  it  was  held 

CQicrtain  the  proceeding.    It  would  seem  in  Massachusetts  and  Indiana  that  a  deed 

to  sund  upon  similar  grounds  with  an  by  one  out  of  possession  of  land  entitles 

action  for  divorce  prosecuted  by  collusion  the  grantee  to  an  action  to  recover  the 

|>etweenthe  parties.    The  court,  in  arriv-  land  in  the  name  of  the  grantor,  but  to 

'\^%  at  a  knowledge  of  the  fact,  would  his  own  use.  even  against  the  disseizor, 

not  be  confined  to  the  strict  rules  applic-  Brinley  v.  Whiting,  5  Pick.  (Mass.)  348; 

able  to  evidence  offered  on  the  trial  of  McMahan    v,    Bowe,    114    Mass.     145; 

the  case,  though  it  undoubtedly  should  Steeple  v.  Downing,  60  Ind.  478;  Patter- 

oot  proceed    upon   mere    suspicion    or  son  v.  Nixon,  70  Ind.  256. 

without  giving  opportunity  for  avoiding  In  North  Carolina  the  same  result  was 

tbc  allej^ed  champerty  by  proper  proofs  reached  under  the  Code,     justice  v.  £d- 

on  the  other  side."     Barker  v.  Barker.  14  dings,  75  N.  C.  581. 

Wis.  131  (142);  Allard  v,  Lamirande.  29  **  To  establish  such  a  defence,'*  it  was 

Wis.  502   See  also  Andrews  z'.  Thayer,  30  said    in    Brinley  v.    Whiting.    5    Pick. 

Wis.  228:  NVeedon   v.   Wallace.    Meigs  (Mass.)  355,  356,  **  would  be  in  fact  to 

(Tenn.),    286 ;  Webb    v.    Armstrong.  5  transfer  the  title  to  the  land  from  the  de- 

Humph.  (Tenn.)  379;  Vincent  v,  Ashley,  fendant  to  the  tenant  by  way  of  punish- 

SHiunph.  (Tenn.)  554;  Hunt  v*  ^^c*  ^  ment  for  the  attempt  to  convey  it  unlaw- 

Ker^.  (Tenn.)  142;  Greenman  v.  dohee,  fully.     To  say  that  the  person  in  posses- 

61  Ind.  201;   Allen    v,   Frazee,  85    Ind.  sion  should  hold  the  land  against  the  claim 

2^3;  Board  v,  Jameson.  86  Ind.  154.  of  the  owner,  because  he  had  committed 

In  lova  it   is  said  that  champerty,  if  an  offence,  would  be  to  impose  a  pun- 

available  at  all   as  a  defence,  must  be  ishment    not    provided    by   the   statute 
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champertous  contract  after  the  action  has  commenced  does  not  re- 
late back  to  the  commencement  of  the  suit,  and  preclude  the  legal 
bar  to  the  action.  If  a  meritorious  defence  is  pleaded  the  plain- 
tiff can  not  reply  that  the  defendants  are  guilty  of  champerty  be- 
tween themselves  in  the  defence  they  have  set  up.'^ 

CHAVCE. — The  absence  of  any  defined  or  recognized  cause.* 

of  Henry,  nor  known  to  the  common  learned    judge   erred    doubly;    first,    he 

law."  overlooked  the  fact  that  the  verdict  is 

In  Kentucky  it  is  held  that  there  can  be  already  determined  and  fixed,  as  soon  as 

no  recovery  of  the  land  upon  the  title  of  the  twelve  sums  are  ascertained,  and  be- 

the  vendor,  when  it  appears  to  the  satis-  fore  the  exact  science  is  applied,  within 

faction  of    the  jury  that  the  action   is  \h^  xa^xxva^  Id  certum  est  qwni  certum  Jiat, 

brought  for  the  benefit  of  the  champertous  and  second,   he  evidently   mistook   the 

purchaser;  but  if  the  action  is  prosecuted  nature  of  chance,  falsely  fancying   that 

bona  fide  for  the  benefit  of  the  vendor,  he  what  is  certain  in  result  or  is  brought 

may  recover;  and  whether  it  is  so  brought  about  by  known  or  intelligent  agencies, 

is  a  question  for  the  jury.     Bayley  v.  cannot  be  said  to  result  from  chance." 

Deakins,  5  B.  Mon.  (Ky.)  159;  Cardwell  "According  to  generally  accepted    and 

V,  Spriggs,  7  Dana  (Ky.)»  36;  Chiles  v,  ordinary  use  of  the  word,  anything  is  said 

Conley's  Heirs,  9  Dana  (Ky.),  385.  to  have  happened  by  chance  to  any  one, 

1.  Harman  v.  Brewster,  7  Bush  (Ky.),  which     was      neither     understandingly 

355.  brought  about  by  his  act  nor  pre-esti- 

8.  Allen  v.  Frazee,  85  Ind.  283.  mated  by  his  understanding.**    "  A  juror 

8.  Webster.  resorts  to  the  determination  of  chance  for 

''Pure  chance  consists   in   the  entire  a  verdict  whenever  he   resorts   to    any 

absence  of  all  the  means  of  calculating  method  of  determination,  the  steps  and 

results;  accident  is  the  unusual  prevention  results  of  which  are  beyond  his  calculation 

of  an  e£Fect  naturally  resulting  from  the  and  unfollowed  and  un participated  in  by 

means  employed."      Harless    v.    U.    S.  his  understanding,    and    all    the   jurors 

Morr.  (Iowa)  169.  resort  to  such  a  method  when  they  resort 

By  Chanoe. — Under    a    statute   which  to  the  method  of  average." 
permits  proof  of  misconduct  of  jurors  by        Game  of  Chance  is  **such  a  game  as  is 

the  affidavits  of  the  jurors   in  case  of  determined  entirely  or  in  part  by  lot  or 

resort  by  the  jury  to  determination  by  mere  luck,  and  in  which  judgment,  prac- 

chance,  that  is  not  a  chance  verdict,  the  tice,  skill,  or  adroitness  have  honestly  no 

amount  of  which  is  determined  by  each  office  at  all,  or  are  thwarted  by  chance." 

juror's  writing  an  amount  upon  a  piece  of  Ten-pins  is  not  such  a  game.     State  v. 

paper  and  dividing    the   sum   of    these  Gupton,  8  Ired  L.  (N.  Car.)  271.     Rattle 

amounts  by  twelve,  the  quotient  to  stand  and  snap,  a  game  of  cards  and  dice,  is  a 

as  the  verdict.     **  There  is  no  element  of  game  of  chance.     State  v.  Nates,  3  Hill 

chance  in  such  a  verdict.      Each  juror  (S.  Car.),  200.  The  jury  having  found  that 

marks  a  sum   which    in   his    judgment  rondo  was  a  game  of  chance,  the  court 

represents  the  true  amount  of  damages,  refused  to  interfere  with  their  verdict  in 

Neither  of  these  sums   is  the  result  of  Glascock  v.  State,  10  Mo.  508.    So  where 

chance:  on  the  contrary,  each  is  the  result  the  jury  found  shuffle-board  not  to  be 

of  the  judgment  or  will  of  the  jiiror  by  such  a  game.     State  v.  Bishop,  8  Ired.  L. 

whom  it  was  marked.      Neither  is   the  (N.* Car.)  266.    Horse-racing  is  not  a  game 

aggregate  of  these  sums,  nor  the  quotient  of  chance.    Harless  v.  U.  S..  Morr.  (Iowa) 

resulting  from  a  division  of  the  aggregate  169;  State  t^. -Lemon,  46  Mo.  375.     De- 

by  twelve,  the  result  of  chance,  but,  on  positing  a  half-sovereign  as  a  bet  on  a 

the    contrary,   the    result    of    the   most  dog-race  is  not  **  betting  a  coin  as  an 

accurate  of  the  sciences."  Turner  sr.  Tuo-  instrument  of    gaming    on  a    game   of 

lumne  Co.  Water  Co.,  25  Cal.  397;  Boyce  chance."     Hirst  w.  Molesbury,  L.  R.  6  Q. 

r.  Cal.  Stage  Co.,  25  Cal.  460;  and  </.  B.  130.     A  person  betting  at  a  horse-race 

Wilson  V.  Berryman,  5  Cal.  44;  Cowper-  at  ^pari  mutuel^  a  machine  which  regis- 

thwaite  v.  Jones,  2  Dal.  (Pa.)  55;  Smith  ters  the  amount  betted  on  each  horse, 

V,  Cheetham,  3  Caines  (N.  Y.),  61 ;  Thomp-  and  the  total  amount  betted  which  was  to 

son's  Case,  8  Gratt.  (Va.)  637.  be  divided,  less  ten  per  cent,  among  those 

In  Goodman  v»  Cody,  i  Wash.  Ty.  329.  who  placed  their  money  on  the  winner, 

the  contrary  is  held,  and  the  decision  of  is  one  playing  or  betting  with  an  instru* 

Turners.  Water  Co.,  criticised:   '*The  ment  at  any  game  of  chance.    ToUett  v. 

88 


> 
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CHAHCILLOB. — ^The  chief  or  presiding  judicial  officer  of  a  court 
of  chancery.* 

CHUrCERT.     See  EQUITY. 

CEAHOE. — To  cause  to  turn  or  pass  from  one  state  to  another: 
to  alter  or  make  different.*^ 
A  succession  of  one  thing  in  place  of  another.' 

Thomas.  L.  R.  6  Q.  B.  516.     A  game  thirds  in  value  of  the  property  on  both 

into  which  more  skill  than  chance  enters  sides  of  the  street.     Warren  v.  Henly,  31 

appears  not  to   be  a  game  of  chance.  Iowa,  31. 

CLocock  V,  State.  10  Mo.  508;  but  see  Change  of  Mooringi. — A  vessel  applied 

Stale  V.  Gupton,  8  Ired.  L.  (N.  Car.)  271.  at  a  dock  for  landing,  and  being  refused 

GhauM  -  Medley. — '*The    self-defence  proceeded  to  another;  held^  this  was  not 

whereby  a  man  may  protect  himself  from  a  change  of  moorings  under  a  pilotage 

an  assault  or  the  like,  in  the  course  of  a  act,  and  the  master  being  bound  to  have 

sudden  broil  or  quarrel,  by  killing  him  a  pilot  on   board,  the  owners  were  dis- 

who  assaults  him.       4  Bl.  Com.  184.  charged  from  responsibility  for  damage 

L   For  an  historical  account  of  the  done  to  a  barge  into  which  the  vessel  ran. 

office  of  chancellor,  see  i  Spence*s  £q.  Mcintosh  v.  Slade.  6  B.  &  C.  657. 

Jur.355  seq. ;  Campbell's  Lives  of  the  Lord  Change  of  Poiaeiiion. — Temporary  ab- 

Chanceliors,  Introd.  Chap.;  Encyc.  Brit,  sence  of  the  assured  from  home  with  his 

iub  vtrbc,  family,  leaving  his  house  in  the  charge  of 

2.  Webster.  another,  is  not  a  change  of  possession 

Change  its  Original  Pnrpoee.  —  The  within  the  meaning  of  a  clause  of  the 
amending  a  bill  introduced  to  prohibit  policy,  avoiding  it  for  such.  Shearman 
the  sale  of  liquor  within  four  miles  of  a  v.  Niagara  F.  I.  Co.,  46  N.  Y.  526;  s.  c, 
town,  so  that  on  passage  it  became  a  law  7  Am.  Rep.  380.  "  Change  of  posses- 
forbidding  such  sale  within  eight  miles,  sion**  was  said  to  be  a  mere  paraphrase 
does  not  **change  its  original  purpose."  of  **delivery"'in  Sims  v,  Sims'  Admr.,  8 
Harrison  V.  Gordy.  57  Ala.  49  Porter  (Ala.),  461;   s.  c,  33   Am.   Dec. 

Change  the  Form  or  Ground  of  Action. —  393. 

An  amendment  to  the  declaration  in  an  Change  of  Title. — Under  a  policy  of 

aciioa  for  breach  of  a  covenant  against  insurance,  in  which  it  was  provided  that 

incombrances,  by  which  a  new  count  is  '*  in  case  of  any  sale,  transfer,  or  change 

added,  setting  forth  a  new  and  distinct  of  title  in  the  property  insured  .  .  .  such 

incumbrance,  does  not  change  the  form  insurance  shall  be  void  and  cease,"  it  was 

or  ground  of  action  within  an  exception  said:  *'  The  change  or  transfer  of  title,  to 

to  a  sutute  of  jeofails.    Spencer  z^.  Howe,  be  in  violation  of  the  policy,   must  be 

26  Conn.  200.  more  than  nominal.  .  .  .  But  if  the  real 

Changed  — A   transfer   made  under  a  ownership  remains  the  same — if  there  is 

bankrupt  law  by  a  register  in  bankruptcy  no  change  in  the  fact  of  title,  but  only  in 

to  an  assignee,  does  not  avoid  a  policy  of  the  evidence  of  it,  and  if  this  latter  change 

insurance,  under  a  clause  that  '*  If  the  is  merely  nominal,  and  not  of  a  nature  cal- 

tiile  to  the  property   is   transferred  or  culated  to  increase  the  motive  to  burn  or 

changed,  this  policy  shall  be  void.    Stark-  diminish  the  motive  to  guard  the  property 

weather  tr.  Cleveland  Ins.  Co.,  2  Ab.  (C.  from  loss  by  fire,  the  policy  is  not  vio- 

C.)67.  lated."    A  transfer  as  collateral  security 

S.  Webster.  is  therefore  not  such  a  change  of  title  as 

Change  in  the  Property,  its  Use  or  Ooea-  will  avoid  the  policy.     Ayres  v.  Hartford 

pation.— Under  a  statute  providing  that  F.  I.  Co..  17  Iowa,  176;  s.  c,  21  Iowa, 

"any  change  in  the  property  insured,  its  193.      But  a  transfer  by  one  partner  to 

Qse  or  occopation,  .  .  .  shall  not  affect  his  copartner  of  his  share  of  the  insured 

the  contract  unless  the  risk  was  thereby  partnership  property  is  such  a  change  of 

materially    increased,"  a    change    from  title.     Hartford  F.  I.  Co.  v.  Ross,  23  Ind. 

occupancy  to  disuse  was  held  to  be  such  179;  Dix  v.  Merc.  Ins.  Co.,  22  111.  272. 

a  change.     Cannel  v.  Phoenix  Ins.  Co.,  Policies  with  similar  provisions  were  also 

S9  Me.  582.  held  to  be  avoided,  where  the  insured. 

Change  ef  6nde. — ^The  raising  of  a  who  were  partners,  dissolved  partnership 

street  twelve  inches    by  macadamizing  and  divided    the    partnership   property, 

done  upon  its  surface  is  not  a  change  of  Dreher  v,  i£tna  Ins.  Co.,  18  Mo.  128. 

grade  within  an  act  forbidding  such,  ex-  And  where  the  insured,  S.  and  K.,  who 

<ept  00  petition  of  the  owners  of  two  were  partners,  took  N.  into  the  firm  and 
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Exchange :  "  a  fixed  place  where  merchants  meet  at  certain 
hours  for  the  transaction  of  business  with  each  other."  ^ 

CHAHOE  OF  VEHirE.    (See  also   JURISDICTION;   MANDAMUS; 

Practice;  Trial;  Venue.) 

Definition,  90.  Because  of  Non^residence  of  Par» 

To  what  County  the  Cause  should  be  ties,  100. 

Moved,  90.  Who  may  Apply  for,  loi. 

When  Change  may  be  Had,  91.  When  Motion  may  be  Made,  102. 

Generally,  ^i.  The  Affidavit,  10^, 

Because    of   Disqualification    of  Effect  of  Change,  105. 

Judge,  93.  On  th^  Jurisdiction,  105. 

For  Convenience  of  Witness,  95.  Generally,  107. 

Because  Impartial  Trial  cannot  Review  by  Courts  of  Appeal,  16^. 
be  Had,  96. 

1.  Definition. — A  change  of  venue  is  a  change  of  the  place  of  trial 
to  another  county.* 

2.  To  What  Connty  the  Cause  should  be  Koved. — It  is  provided  by 
statute  in  most  of  the  States  that  when  the  venue  is  changed,  the 
cause  should  be  moved  to  the  nearest  county  free  from  obstacles* 

S.  sold  out  to  K.  and  N.     Card  v.  Phoenix  them  in  charge  of  the  bar-tender,  where 

Ins.  Co.,  4  Mo.  App.  424.  they  are  subsequently  used  by  the  mort- 

Where,  at  the  time  the  policy  was  gagor,  there  is  not  an  '*  actual  and  con- 
issued,  the  property  was  subject  to  a  tinued  change  of  possession*'  under  a 
mortgage  by  which,  on  default,  the  chattel-mortgage.  Brunswick  v,  McQay, 
mortgagee  might  consider  the  whole  debt  7  Neb.  137. 

due  and  sell  the  property;  and  this  was  The  issuance  of  a  dray-ticket  bearing 

done  and  a  conveyance  made    to    the  the  words  *'  Dray-ticket  for  $50.     Knox- 

purchaser,  who  subsequently  conveyed  ville  Iron  Co.",  is  merely  a  method  of 

to  another,  there  took  place  such  a  change  keeping  accounts  with  draymen.      It  is 

of  title  as  avoided  the  policy  under  the  not  a  'change  bill  or  ticket,  the  issuance 

provision   therein.      C.    M.   As.   Co.    v.  of  which  is  forbidden  by  statute.     State 

Scammon,   102   111.  46.     An  agreement  v.  Fisk,  3  Sneed,  (Tenn.)  695. 

between  the  owner  of  insured  properly  1.  White  v.  Brownell,  4  Abb.  Pr.  (N. 

and  another  to  represent  to  the  creditors  Y.)  N.  ^.  190. 

of  the  former,  in  order  to  prevent  attach-  **  There  may  be  property  belonging  to 

ments,  that  the  property  had  been  sold  to  this  body,  derived  from  the  payment  of 

such  other  person,   is  not  a  change  of  duesor  fines,  or  consisting  of  the  furniture 

title  which  will  avoid  the  policy  which  of  the  room  where  the  board  meets,  but 

contained  a  provision  similar  to  above,  the  possession  of  it  is  a  mere  incident, 

Orrell  v.  H.  F.  Ins.  Co.,  13  Gray  (Mass.),  and  not  the  main  purpose  or  object  of 

431.  the    association.       A    member    has    no 

A  mortgage  is  not  within  a  clause  in  a  severable  proprietary  interest  in  it,  or  a 

policy  of  insurance  avoiding  it,  '*  if  any  right   to   any  proportionable   part  of  it 

change  takes  place  in  the  title  or  posses-  upon  withdrawing.     He  has  merely  the 

sion  of  the  property,  whether  by  sale,  enjoyment  and  use  of  it  while  he  is  a 

legal  process,  judicial  decree,  voluntary  member,  but  the  property  remains  with 

transfer,  or  conveyance.'*     Hartford   F.  and  belongs  to  the  body  while  it  continues 

I.  Co.  V.  Walsh,  54  III.  164.  to  exist.  .  .  .  When  the  body  ceases  to 

Actual  Change  of  Possession. — Where  a  exist,  those  who  may  then  be  members 

vendor  remains  in  possession  of  person-  become   entitled   to   their  proportionate 

ally  as  the  agent  of  the  vendee,  there  is  share  of  its  assets." 

not  such  an  "actual  change  of  posses-  2.  Abbott's  Law  Diet, 

sion"  as  the  statute  requires  to  prevent  a  In  criminal  proceedings   a  change  of 

presumption  of  a  fraudulent  sale.     Grant  venue  is  where,  by  order  of  court,  a  cause 

V.  Lewis,  14  Wis.  487.  is  removed  from  the  county  in  which  the 

Where  a  mortgagee  goes  into  a  saloon  indictment  was   found,   to  an   adjoining 

and    takes   nominal    possession  of    the  one  for  trial,     i  Bishop  on  Crim.  Proc 

tables*  the  mortgaged  property,  and  puts  (3d  Eld.)  §  68. 
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Sach  a  statute  imports  that  the  judge  is  to  decide  which  is  sucb 
county,^  and  a  change  of  venue  to  a  county  not  one  of  the  nearest, 
when  no  objection  exists  to  those  nearest,  is  erroneous.^  But  the 
venue  in  some  cases  may  be  changed  to  the  "  most  convenient" 
unobjectionable  county ;  which  means  the  "  niost  convenient"  all . 
things  considered,  and  not  the  nearest  one.^  In  case  of  a  change 
of  venue  on  account  of  the  prejudice  of  the  judge,  the  case  may 
be  properly  transferred  to  another  court  in  the  same  county.* 

3.  When  CShange  m9j  \^  ExA.—Genera/fy. — It  depends  to  a  large 
extent  on  the  nature  of  the  statute  whether  a  party  is  entitled  to- 
a  change  of  venue  as  a  matter  of  right,  or  whether  it  is  discretion- 
ary  with  the  court  to  grant  it.  But  where  a  statute  provides  that 
on  application  and  showing  in  certain  cases  a  party  may  have  a 
change  of  venue,  if  the  party  brings  himself  within  the  statutory 
requisites,  he  is  entitled  thereto  as  a  matter  of  right,^  and  if  de- 
nied by  the  court  may  be  enforced  by  mandamus.^  The  venue  in 
most  cases  can  be  changed  by  consent,  without  a  petition  to  the 
court ;'  or,  when  the  court  has  jurisdiction,  the  parties  to  an  ac- 

1.  Ex  parte  Hodges,  59  Ala.  305;  Shaw  6.  Ex  parte  Chase,  43  Ala.  303. 

r.  Cade,  54  Tex.  307.     So  a  motion  for  a  Mandamus  will  also  lie  to  set  aside  an 

change  10  a  particular  county  is  bad,  and  order  made  for  a  change  of  venue,  in  a 

maf  be  oTerruled  for  that  reason  alone,  criminal  case,  in  the  absence  of  the  ac- 

Olive  V.  State,  11  Neb.  i.  cused  from   the  court-room.     Ex  parte 

1  Baiter  v.  People,  7  111.  558.     Com^  Bryan,  44  Ala.  402. 

fare  Kennedy  v.  Commonwealth,  78  Ky.  7.  Pierson  v,  Finney,  37  111.  29;  Peo- 

447.  pie  V.  Scales.  4  111.  371;  Brennan  v.  Peo- 

Tfae  Texas  statute  governing  changes  pie.  15  111.  5»i;  Davidson  v.  Wheeler,  i 

of  venue   provides   that  on  granting  a  Morr.  (Iowa)  238. 

change  of  venue  **  the  cause  shall  be  re-  Where  a  cause  was  transferred  from 
moved  to  some  adjoining  county,  the  one  judicial  district  to  another  on  a  stipu- 
coun  bouse  of  which  is  nearest  the  court-  lation  which  provided  that  if  a  trial 
bouse  of  the  county  in  which  the  suit  is  should  not  be  had  in  the  new  district  by 
pending,**  etc.  I/eld^  that  the  nearest  a  certain  time,  the  cause  should  be  trans- 
court-house,  in  the  meaning  of  the  stat-  ferred  back  to  the  original  district,  and 
ate,  is  not  necessarily  the  one  nearest  by  the  cause  was  so  transferred  back,  held^ 
ftometrical  measurement,  but  may  be  not  to  be  error.  Lyon  County  v.  Washoe 
the  one  most  convenient  of  access,  and  Co.,  6  Nev.  241. 

nearest    by   the  usual    travelled    route.  But  in  Mississippi^  where  the  parties 

Shaw  V.  Cade.  54  Tex.  307.  agreed   to  change  the  venue   from   the 

A  change  of  venue  cannot  be  made  to  county  of  S.  to  the  county  of  G.,  and  the 

a  county    other    than    one    adjoining,  court  entered  an  order  on  the  minutes  in 

merely  because  the  parties  cannot  agree  accordance  with  the  agreement,  and  suf- 

on  one  adjoining.     Miller  i:  Cobell,  81  fered  the  case  removed  without  a  com- 

Ky.  178.  pliance  with  the  statute,  held,  that  this- 

5.  Allen  V.  Skiff,  3  Iowa,  433.  was  error,  and  that  the  consent  or  agree- 
C  State    V.    McArthur,    13   Wis.    454;  ment  of  the  parties  conferred  no  power 

Carmn  v.  Beach,  20  III.  21^  on  the  court  to  change  the  venue  in  any 

6.  Shattuck  v.  Myers,  13  Ind.  47;  74  mode  except  that  prescribed  by  the  stat- 
Am.  Dec.  236,  and  note;  Mendanhall  v.  ute,  which  is  by  petition  under  oath,  ad- 
Gaiely,  18  Ind.  148:  Heshion  v.  Press-  dressed  to  the  court,  or  to  the  judge  of 
lev.  80  Ind.  494;  Walsh  v.  Ray,  38  III.  the  district  in  vacation,  setting  forth  the 
30;  Clark  V.  People,  2  111.  107;  Freleigh  reasons  for  the  application.  Wilson  t, 
?■  Slate,  8  Mo.  606;  People  v.  Yookum,  Rodevvald,  49  Miss.  506. 

S3Cal.  566;   Rines  v,  Boyd,  7  Wis.  134;  An  applicant   for  a  change  of  venue 

Bachmann    v.  Milwaukee,  47  Wis.  435 ;  filed  affidavits  that  he  could  not  have  an 

Jones  V.  Chicago,  etc..  R.  Co.,  36  Iowa,  impartial  trial   in   the  county,  and  that 

6S;  Manly  z;  State,  52  Ind.  215;  State  v.  many  of  the  witnesses  lived  in  C. county, 

Shaw,  43  Ohio  St.  324.  in  an  adjoining  circuit;   whereupon   the 
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-tion  may  waive  the  venue.^  In  criminal  cases  the  venue  cannot 
.be  changed  without  the  defendant's  consent,  and  a  statute  there-^ 
ior  is  unconstitutional.^ 

It  is  a  general  rule  that  in  actions  arising  ex  delicto^  the  venue 
will  be  changed  to  the  county  where  the  cause  of  action  arose, 
unless  the  plaintiff  stipulate  to  give  material  evidence  arising  in 
the  county  where  the  venue  is  laid.*  But  where,  on  application 
for  a  change  of  venue,  a  party  stipulates  not  to  give  any  evidence 
except  what  may  be  found  in  the  county  in  which  the  venue  is 
laid,  the  venue  will  not  be  changed.* 

In  civil  actions  the  venue  will  not  be  changed  on  the  application 
of  one  defendant,  where  there  are  several  defendants  in  a  cause  ;* 
nor  has  the  defendant  a  right  to  change  the  venue  by  stipulating 
to  pay  tlie  expenses  of  the  plaintiff's  witnesses.* 

Where  the  venue  of  an  action  has  been  once  changed,  a  further 
change  may  be  ordered  for  good  cause  shown;''  and  where  the 
venue  in  a  criminal  case  has  been  changed,  it  maybe  changed  back 
to  the  original  county  with  the  consent  of  the  prisoner;®  and  where 
a  defendant  is  let  in  to  defend  on  the  merits  after  a  default,  the 
plaintiff  may  change  the  venue,  so  as  to  obtain  a  speedy  trial.* 

Where  land  has  been  annexed  to  another  county  pending  a  suit 
for  its  possession,  commenced  in  the  county  where  it  originally  lay, 
the  record  will  be  transferred  to  the  court  of  the  county  to  which 
it  last  belongs.*®     And  where  a  deputy  sheriff  of  the  county  of  A. 

'Other  party  filed   an  aflSdavit  showing  ficient  cause  for  the  change.  State  v,  Mc- 

that  he  could  not  have  a  fair  trial  in  that  Lendon,  i  Slew.  (Ala.)  195. 

rcounty.  and   thereupon   the   venue  was  8.  Serially  v.  Wells,  i   Cow.  (N.  Y.) 

without  objection    changed    to  another  196;  Vander  Zee  v.  Van  Dyck,  1  Cow. 

<:ounty,    not    in    an     adjoining    circuit.  (N.  Y.)  600. 

Held^  that  it  would  be  presumed  that  the  4.  Smith  v.  Averill,  i  Barb.  (N.  Y.)  28. 

cause  was  sent  to  that  county  by  agree-  6.  Sailly  v.  Hutton,  6  Wend.  (N.  Y.) 

ment.  and   therefore    objection   to   pro-  508;  Van  Dyke  v.  Battle,  i  Stew.  (Ala.) 

ceeding  in  that  court  should   be  over-  218.     See  Who  may  Apply  for,  infra. 

ruled.     Newman  v.   Hazelrigg,  96   Ind.  6.  Although  it  seems  the  plaintiff  may 

73.  retain  bis  venue  by  stipulating  to   pay 

After  a  cause,  begun  in  one  court,  has  the  expenses  of  the  defendant's  wit- 
been  transferred  to  another,  in  which  the  nesses.  Narrower  v.  Betts,  2  Cow.  (N. 
parties  have  agreed  it  shall  be  tried,  the  Y.)  496;  Worthy  v,  Gilbert,  4  Johns.  (N. 
plaintiff  is  not  bound  to  submit  to  a  trial  Y.)  492. 

in  that  court  after  new  parties  defendant  7.    People  v,    Hubbard,   22  Cal.   34; 

have  come  into  the  case,  as  such  new  Herbert  v,  Beathard,  26  Kan.  746.    Com' 

'parties   may  have  such  relation  to  the  pare  Musselman  v.  Pierce,  40  Ind.  120. 

<court,  or  such  influence  in  the  commu-  8.  Paris  v.  State,  36  Ala.  232. 

nity,  as  to  jeopardize  plaintiff's  rights  in  Where  an  indictment  was  found  in  one 

that  court.      Bixby  v,   Carskadden,   63  county  in  Illhiois,  against  several  jointly, 

Iowa.  164.  and  the  venue  was  changed  to  another 

1.  Leach  v.  Western,  etc.,  R.  Co.,  65  county,  on  motion  of  one  of  the  accused, 

.K.  Car.  486.  without  consent  of  the  others,  where  he 

8.  Kirk  v.  State,  i  Coldw.  (Tenn.)  344;  was  tried,  and  afterwards  the  indictment 

•Commonwealth  v.  Pearce,  6  Gratt.  (Va  )  was  returned  to  the  county  where  it  was 

^669:  Young's  Case,  9  Leigh  (Va.),  638;  found,  and  the  others  held  to  answer, 

Osborn  v  State.  24  Ark.  629.     Compare  held^  that  the  proceedings  were  regular. 

Cox  V,  State,  8  Tex.  App.  254.  Hunter  v.  People,  2  111.  453. 

But  where  the  venue  has  been  changed  9.  Payne  v.  Smith,  19  Wend.  (N.  Y.) 

at  the  instance  of  the  prisoner  he  cannot  122. 

.afterwards  object  that  there  was  not  suf-  10.  Murdock  v.  Little,  18  Ga.  719. 
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is  sued  in  the  county  of  B.,  for  an  act  done  in  the  course  of  his 
ofHciai  duty  in  the  county  of  A.,  the  court  will,  on  affidavit  of  the 
fact,  change  the  venue  from  B.  to  A.^  So,  where  a  part  of  the 
jury  had  been  selected,  but  from  prevalence  of  yellow  fever  in  the 
shire  town  the  court  deemed  the  completion  impracticable,  it  was 
proper  to  grant  a  change  of  venue.* 

But  one  change  of  the  venue  of  a  cause,  from  the  county  where 
it  is  pending,  can  be  obtained  by  the  same  party.* 

A  motion  for  a  change  of  venue  may  be  renewed  as  a  matter 
of  right,  after  having  been  once  denied,  if  the  facts  have  changed 
since  the  denial.*  But  where  an  application  is  contested  on  one 
ground  alone,  the  right  to  demand  a  change  on  other  grounds  may 
be  deemed  waived.* 

Because  of  Disqualification  of  Judge, — Bias  or  prejudice  on  the 
part  of  the  judge  is  generally  held  to  be  a  sufficient  ground  for  a 
change  of  venue.*     So  is  his  pecuniary  interest  in  the  event  of  the 

1.  Dennis  v.  Ford,  7  N.  J.  L.  200.  State  v.    McArthur,    13    Wis.   454;    Ex 

8.  Sulinas  v.  Stillman,  25  Tex.  I2.  parte  Curtis,  3  Minn.  274;  In  re  Peyton, 

3.  Hutts  V.  Hutts,  62  Ind.  240;  Fene-  12  Kan.  398.  Compare  People  v*  Wil- 
Ion  V,  Butts.  53  Wis.  344.  But  in  Her-  Hams,  24  Cal.  31;  People  v,  Shuler,  28 
bert  V.  Beathard.  26  Kan.  746,  it  is  held  Cal.  490;  Morris  v.  Graves,  »2  Ind.  354; 
that  where  an  action  is  commenced  be-  Millison  z/.  Holmes,  i  Ind.  45. 

fore  a  justice  of  the  peace,  and  the  de-  But  a  prejudice  against  the  cause  or 

fendant  obtains  a  change  of  venue   to  defence  of  a  party  in  the  mind  of  the 

another  justice  of  the  peace,  such  change  judge,  «and  not  against  his  person,  is  no* 

of  venue  will  not  prevent  the  plaintiff  cause  for  a  change  of  venue.     Bent  v. 

from  obtaining  still  another  change  if  he  Lewis,  15  Mo.  App.  40. 

has  suflScient  grounds  therefor.  A  change  may  be  had  on  the  ground  of 

In  State  v.  Gates,  20  Mo.  400,  it  was  prejudice  of  a  judge  who  may  be  called 

held  that  although  it  is  provided  by  law  upon  to  rule  on  certain  motions,  though 

that  a  second  change  of  venue  in   the  it  is  certain  that  the  case  will  not  be  tried 

same  cause  shall  not  be  allowed,  yet  it  before  him.      Allerton   v,   Eldridge,    56 

may  be  allowed  when  the  judge  has  been  Iowa,  709. 

counsel  for  the  prisoner.    State  v.  Gates,  Where  an  application  was  made  for  a 

20  Mo.  400.     In  Schaengten  v.  Smith,  change  of  venue  in  a  cause,  upon  the 

48  Iowa,  359,  it  is  held  that,  after  one  ground  that  the  judge  then  presiding  was 

change  of  venue,  the  party  applying  for  prejudiced  against  the  party,  so  that  he 

another  change  must  allege  and  show  could   not  obtain   a  fair  trial,  and  the 

that  the  cause  upon  which  he  bases  his  application  was  denied,  and   the  cause 

application,  was  not  in  existence  when  was  tried  in  the  same  court  at  a  subsequent 

the  first  change  was  obtained.  term,  before  another  judge  to  whom  no 

A  statute  which  provides  that,  after  objection  was  made,  held^  that  there  was 

one  change  of  venue,  no  party  is  entitled  no  force  in  the  objection  that  the  applica- 

to  another  for  any  cause  in  existence  tion  had  been  denied.     Myers  v.  Walker, 

when  the  first  change  was  obtained,  does  31  111.  353. 

not  apply  to  a  case  where  the  first  change  So  where  an  application  for  a  change 

was  made  by  the  agreement  of  parties,  of  venue   having  been  made  upon  the 

Bixby  V,  Carskaddon,  63  Iowa,  164.  ground  that  there  had  been  six  hearings 

4.  Veeder  z/.  Baker,  83  N.  Y.  156.  in  relation  to  the  case  at  bar  before  the 
6.  Keith  v,  Briggs,  32  Minn.  185.  sitting  judge,  and  that  he  had  decided 
6.  McGoon  v.  Little,  7  111.  42;  Curran  erroneously  in  all  of  them,  heU^  that  no 

V.  Beach,  20  111.  219;  Carrow  v.  People,  presumption  was   raised   that  the  court 

113  111.  550;  Goldsby  v.  State,  18   Ind.  was  prejudiced,  and  that  the  motion  must 

147;   Vanderkarr   v.  State.  51    Ind.  91;  be  denied.     Burke  v.  Mayall,  10  Minn. 

Smelzerv.  Lockhart,  97  Ind.  315;  Leyner  287. 

V,  State,  8  Ind.  490;  Berner  v.  Frazier,  8        Although  an  application  for  a  change 

Iowa,  77:  Turner  v.  Hitchcock,  20  Iowa,  of  the  place  of  trial  of  a  criminal  case,  on. 

310;    Runols   V.   Brown,    11    Wis.    193;  the  ground  of  the  prejudice  of  the  judge, 
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suit  or  the  prosecution  ;  *  and  in  such  a  case  it  is  not  error  for  the 
,  judge  to  act  upon  his  own  knowledge  ;*  or  if,  before  the  judge  was 
elevated  to  the  bench,  he  had  been  of  counsel  for  either  of  the 
parties  to  the  suit,  or  for  the  prisoner  in  the  matter  of  the  indict- 
ment ;  *  and  although  it  is  provided  by  law  that  a  second  change 

makes  allegations  upon  which,  if  true,  a  had  been  filed  and  sustained  in  another 

change  should   be  gran  led,   it  does  not  case,  involving  the  same   issues,  is  no 

follow,  as  a  matter  of  course,  that  the  ground    for  such  change.      Bennett  v. 

change  must  be  granted;   for  the  judge  Craey,  57  Iowa,  221. 

may  consult  his  own  feelings  as  well  as  The  statement  of  the  mere  belief  of 

the  papers,  and  grant  or  deny  the  change,  the  defendant  that  the  judge  is  prejudiced, 

as  he  may  think  the  right  demands,  in  when  such   belief  is  founded  alone  on 

the  exercise  of  a  careful  discretion.    State  alleged  facts,  of  the  existence  of  which 

V,  Foley,  65  Iowa,  51.  defendant  has  no  personal  knowledge,  is 

And  where  a  petition  for  change  of  insufficient  to  overcocse  the  presumption 
venue  allej^ed  for  cause  that  the  judge  which  arises  from  the  denial  which  is 
entertained  towards  the  plaintiff  a  violent  implied  in  the  order  of  the  judge  over- 
prejudice,  incapacitating  him  to  do  the  ruling  the  petition  for  a  change  of  venue; 
plaintiff  justice,  and  that  the  judge  re-  but,  with  the  unequivocal  statement  of 
peatedly,  as  the  plaintiff  had  been  in-  the  judge  that  the  alleged  facts  on  which 
formed  and  believed,  spoke  of  the  plaintiff  the  belief  of  defendant  is  based  have  no 
in  harsh  and  violent  terms,  derogatory  to  existence,  the  question  of  the  correctness 
the  plaintiff's  character  for  fairness  and  of  the  ruling  is  not  left  to  depend  on  the 
honesty,  hcld^  that  the  petition  did  not  presumption  which  arises  under  the  law 
show  sufficient  ground  for  the  change  of  •  in  its  favor,  but  is  affirmatively  estab- 
venue.     Millison  v.  Holmes,  I  Ind.  45.  lished.     State  v.  Hale.  65  Iowa,  575. 

Where  A  case  involving  less  than  $100  1.  Jim  v.  State.  3  Mo.  147;  Jefferson 

has  been  certified  to  the  supreme  court  County  v.  Milwaukee  County.  20  Wis. 

for   the  determination   of    questions  of  147. 

law,  and  both  parties  have  acquiesced  in  Where  the  president  judge  gives  the 

the  findings  of  fact  on  which  such  ques-  requisite  certificate,  and  returns  the  cause 

tions   are    based,   the   determination   of  for  trial  at  a  special  court,  and  the  parties 

such  questions  by  that  court  leaves  noth-  go  to  trial  without  exception,  it  is  not  an 

ing  for  the  trial  court  to  do  but  to  enter  objection  to  the  jurisdiction  of  the  special 

judgment  in  accordance  with  such  deter-  court  that  the  judge  stated,  in  the  certifi- 

mination;  and  in  such  a  case,  unless  a  cate,  that  in  his  own  opinion  he  was  not 

new  trial  should  be  granted  on  account  interested;  and  that,  on  the  trial,  he  was 

of  newly-discovered  evidence,  a  change  admitted  as  a  witness.      Barrington  v. 

of  venue  on  the  ground  of  the  prejudice  Bank  of  Washington,  14  Serg.  &  R.  (Pa.) 

of  the  trial  judge  should  not  be  granted.  405. 

Andrews  ?'.  Burdick.  64  Iowa,  692.  An  affidavit  to  change  the  place  of  trial 

After    P.,    a    temporary    judge,    had  of  an  action,  in  which  the  deponent  states 

ordered  a  change  of  judge  on  the  ground  that  he  is  informed  and  believes  that  the 

of  averred  bias,  and  the  defendant  had  judge  is  disqualified    from    hearing  or 

recognized  to  appear  at  the  next  term,  S.,  trying  the  cause  for  the  reason  that  he  is 

the  regular  judge,  died;  and,  on  a  trial  interested  in  the  subject-matter  of  the 

before  D.,  his  successor,   the  jury  dis-  suit,  is  not  sufficient;  it  is  too  loose  and 

agreed,  and  were  by  consent  of  parties  uncertain.     Table  Mountain,  etc.,  Co.  v. 

discharged.     Held,  that  it  was  error  to  Wallers,  etc.,  Co.,  4  Nev.  318. 

refuse  an  application  for  change  of  venue  Where  the  only  evidence  to  show  that 

from  D.  for  bias  properly  averred.    There  the  judge  is  interested   is  an  affidavit 

had  been  no  change  of  judge  on  account  which  is  insufficient,  the  refusal  of  the 

of  his  bias;  and,  on  a  sufficient  affidavit,  judge  to  grant  a  change  of  venue  will  not 

every  defendant  in  a  criminal  prosecution  be  sustained.    Lombard  v,  Hayner,  5  111. 

is  entitled  to  on£  such  change.     Duggins  App.  560. 

V.  State.  66  Ind.  350.  8.  So  held  where  the  judge  in  overruling 

■A  court  has  no  authority  upon  its  own  a  motion  for  change  of  venue  gave  as 

motion,  to  change  the  venue  of  a  case,  reason  that  he  was  not  interested  io  the 

whether  for  the  trial  of  a  part  or  all  the  suit.     Table  Mountain,  etc.,  Co.  v.  Wal- 

issues  involved  therein;  and  the  fact  that  lers,  etc..  Co.,  4  Nev.  218. 

an  application  for  a  change  of  venue  on  3.  Bailey  v,  Kimbrough  37  Mo.  182; 

.Che  ground  that  the  judge  was  prejudiced  Van   Rensselaer  v.  Douglass,  9  Weed. 
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oi  venue  in  the  same  cause  shall  not  be  allowed,  yet  it  may  be 
allowed  when  the  judge  has  been  of  counsel  for  the  prisoner.* 
Where  the  judge  has  been  of  counsel  for  one  of  the  parties  he  may 
order  the  change  of  his  own  motion.* 

For  Convenience  of  Witnesses, — On  an  application  to  change  the 
place  of  trial  the  courts  should  be  governed  by  the  convenience  of 
witnesses,  and  the  determination  as  to  whether  the  ends  of  justice 
will  be  promoted  by  such  a  change.^  In  deciding  such  motions 
the  courts,  in  whose  discretion  the  determination  largely  rests,  now 
look  beyond  the  affidavits  of  the  parties  and  the  advice  of  their 
counsel  to  the  pleadings  and  the  issues  to  be  tried ;  and  from  the 
whole  case  as  presented  by  affidavits  and  the  pleadings  determine 
in  which  county  the  trial  will  accommodate  the  greatest  number 
of  witnesses  whose  attendance  it  will  be  necessary  for  the  parties 
to  secure  in  the  reasonable  exercise  of  care  and  prudence  in  pre- 
paring for  trial.* 

(ti.  y.)  290:  States.  Houser,  28  Mo.  233;  its  books  of  account  must  be  used  at  the 

S\axt  V.  Gates.  20  Mo.  400.  trial,  which  it  was  inconvenient  to  trans- 

Where  the  defendant  claims  in  writing  port,  etc..  the  court  directed  the  venue  to 

his  ri^t  to  have  the  venue  of  the  action  be  changed.     Kerr  v.  Bank,  4  N.  J.  L. 

changed  to  the  county  in  which  he  resided  363. 

when  the  suit  was  brought  and  where  the  On  a  motion  to  change  the  place  of 
summons  was  served,  it  is  the  duly  of  the  trial,  defendant's  affidavit  alleged  that 
jadi;e  to  order  the  change  of  venue,  not-  there  were  nineteen  witnesses  residing  in 
withstanding  that  the  judge  of  that  county  another  county,  all  of  whom  were  mate- 
had  previously  been  retained  as  counsel  rial.  Plaintiff's  affidavit  named  no  wit- 
for  the  plaintiff.  State  v.  McArthur,  13  nesses  residing  in  the  county  where  the 
Wis.  454.  venue  was  laid,  but  simply  set  forth  facts 

1.  State  V.  Gates,  20  Mo.  400.  tending  to  show  that  the  defence  sought 

S.  Bnicn  v.  Bruen,  43  III.  408;  O'Con-  to  be  established  by  defendant's  witnesses 

nell  V.  Gavett,  7  Col.  40;  Lux  z/.  Haggin,  had  no  existence  in  fact.     Held^  that  the 

13  Vit.  Rep.  (Cal.)  654.     But,  it  seems,  motion  should  be  granted.     Wiggin   v. 

Dot  for  any  other  reason.     Bennett  v,  Phelps,  17  N.  Y.  Sup.  Ct.  187. 
Carey,  57  Iowa,  221.  Where   the  defendants    state    that  if 

S.  Jenkins  v.  California  Stage  Co.,  22  plaintiffs  have  more  witnesses  than  they, 

Cal.  537.  it  can   only  be   to   prove  certain  facts 

4  King  7.   Vanderbilt.    7   How.    Pr.  which  defendants  stipulate  and   admit; 

{N.  Y.)  385.    See  also  Benedict  v,  Hib-  the  plaintiffs,  if  they  claim  them  on  the 

ban],  5  Hill  (N.    Y.).   509;    Jordon   v,  ground  oi  other  facts,  must  state  what 

Garrison,  6  How.  Pr.  (N.  Y.)r6;  Hinch-  those  other  facts  are.     Carew   v.    Me- 

man  v.  Butler,  7  How.  Pr.  (N.  Y.)  462;  chanics  &  F.  Bank.  2  How.  Pr.  (N.  Y.) 

Sherwood  v.  Steele,   12  Wend.  (N.   Y.)  148. 

^S;  Hall  V.  Hull,  I  Hill  (N.  Y.).  671;        And  where  witnesses  reside  within  one 

Wood  V.  Bishop.  5  Cow.   (N.  Y.)  414;  mile  of  the  place  where  it  is  nought  to 

Aosdn  V.  Hmckley,  13  How.  Pr.  (N.  Y.)  have  the  trial  take  place,  they  are  not  to 

576;  Lynes  v.  Eldred,  47  Wis.  426.  be  disregarded  in  determining  the  place 

lo  an  action  for  use  and  occupation  of  trial  because  they  do  not  reside  in  the 

the  venue  will  be  changed  to  the  county  same  county.     Mason  v.  Brown,  6  How. 

in  which  the  premises  are  situated,  and  Pr.  (N.  Y.)  481.     So  the  convenience  of 

in  which  all  the  defendant's  witnesses  re-  plaintiff's  witnesses  residing  out  of  the 

side  if  the  plaintiff  does  not  show  that  he  State  is  not  to  be  regarded  as  ground  for 

has  any  in  the  county  in  which  it  is  laid,  denying  the  defendant's  application   to 

Low  V.  Halleu.  2  Cai.  (N.  Y.)  374.     And  change  the  place  of  trial.     New  Jersey 

10  an  action  against  a  bank  by  a  person  Zinc  Co.  v.  Blood,  8  Abb.  Pr.  (N.  Y.) 

in  another  county  upon  affidavit  of  the  147;  Bowles  v,  Rome,  etc..  R.  Co.,  38 

defendant  that  the  cause  of  action  arose  Hun  (N.  Y.),  507.     But  it  is  no  ground 

at  the  bank,  that  the  witnesses  rc;>;ded  for  a  change  that  the  applicant  believes 

near  it  and  were  officers  in  it,  and  that  that  witnesses  in  an  adjoining  State  will 
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But  a  motion  to  change  the  venue  will  not  always  be  granted  on 
account  of  the  mere  preponderance  in  the  number  of  witnesses.^ 
If  the  plaintiff's  witnesses  reside  in  the  county  in  which  he  has 
laid  the  venue,  unless  there  is  a  great  and  striking  preponderance- 
against  him  the  venue  will  not  be  changed.^  It  is  not  enough 
that  the  number  is  equal.'  The  facts  and  circumstances  connected 
with  the  investigation  have  a  more  controlling  influence  than  the 
mere  number  of  witnesses,^  and  so  the  affidavits  should  state  what 
is  expected  to  be  proved  by  the  witnesses  that  the  court  may 
judge  of  their  materiality;  otherwise  they  will  be  slightly  re- 
garded.^ In  determining  such  motions  the  dispatch  or  oppressive- 
delay  of  suits  are  also  considerations  not  to  be  wholly  overlooked  ;. 
so  if  it  appears  that  in  the  county  where  the  greatest  number  of 
.witnesses  are  shown  to  reside,  the  cause,  in  the  ordinary  course  of 
things,  will  not  be  likely  to  be  reached  and  tried  until  after  several 
circuits  have  been  held,  and  that  the  greatest  convenience  will  not 
be  secured  by  such  change,  the  motion  will  be  denied.* 

But  in  a  criminal  case  the  place  of  trial  cannot  Be  changed  for* 
the  convenience  of  witnesses  or  parties.'' 

Because  an  Impartial  Trial  Cannot  be  Had, — The  granting  of  a. 
change  of  venue  on  account  of  the  prejudice  of  the  citizens  of  a 
certain  county  against  a  party  to  the  action  is  generally  discretion- 
ary with  the  court,  and  subject  to  revision  only  in  cases  of  abuse.** 
The  allegation  that  a  fair  and  impartial  trial  cannot  be  had  must 
be  clearly  established,  or  the  venue  will  not  be  changed.     The 

voluntarily  attend  if  such  change  is  had, 
no  reason  being  given  for  the  belief. 
Shirley  v,  Nodine,  i  Idaho  N.  S.  696. 

1.  Wallace  v.  Bond,  4  Hill  (N.  Y.).  536; 
Porter  v,  Mann,  4  Hill  (N.  Y.).  540;  Weed 


sought  to  change  it.     Channon  v.  Park- 
house,  13  C.  B.  N.  S.  341. 

In  an  action  for  the  breach  of  a  contract 

made  at  Liverpool,  where  the  defendant 

resided,  and  where  the  contract  was  to 

V.  Halloday,  i  How.  Pr.  (N.  Y.)  73;  Jor-     be  performed,  the  venue  was  laid  in  Lon- 


don V.  Garrison,  6  How.  Pr.  (N.  Y.)  6; 
Goodrich  v,  Vanderbilt,  7  How.  Pr.  (N. 
Y.)  467;  Benedict  v.  Hibbard,  5  Hill 
(N.  Y.),  509;  Hanchett  v.  Finch,  49  Cal. 
192. 


don.  A  judge  on  the  defendant's  appli- 
cation ordered  the  venue  to  be  changed 
to  Liverpool,  upon  an  affidavit  that  all 
his  witnesses,  thirteen  in  number,  re- 
sided there,  and  that  a  cross-action  aris- 


2.  Duryee  v,  Orcott,  9  Johns.  (N.  Y.)  ing  out  of  t];ie  contract  was  pending  there, 

248;  Demarest  v.  Hurd,  46  N.  J.  L.  471.  notwithstanding  that  the   plaintiff's  affi- 

Twenty-five    witnesses    on    one    side  davit  stated  that  all  but  one  of  his  wit- 

against  ten  witnesses  on  the  other.   Held^  nesses,  twenty-eight  in  number,  resided 

not  such  a  preponderance  of  inconveni-  in  London.     The  court  refused  to  inter- 

ence  as  to  induce  the  court  to  bring  back  fere.     Levy  or  Levi  v.  Rice  or  Wright,  5 

the  venue  from  the  place  where  the  cause  L.  R.  C.  P.  119. 


of  action  (if  any)  arose.     Blackman  v. 
Bainton,  15  C.  B.  N.  S.  432. 

8.  Wood  V,  Bishop,  5  Cow.  (N.  Y.)  414. 

4.  Cook  V.  Pendergast,  61  Cal.  72. 


6.  Cook  V,   Pendergast,   61  Cal.    72, 
citing  People  v.  Hays,  7  How.  Pr.  (N.  Y.)- 
249;  Am.  Ex.  Bank  v.  Hill,  22  How.  Pr. 
(N.  Y.)29;  Price  v.  Ft.  Edw.  Waterworks, 


The  mere  circumstance  of  a  plaintiff  16  How.  Pr.  (N.  Y.)  51. 

being  an  officer  in  the  navy,  and  hoping  6.  King  v,   Vanderbilt,   7   How.    Pr. 

to  be  shortly  appointed  to  a  ship,  which  (N.  Y.)  385;   Goodrich  v.  Vanderbilt,  7 

would  disable  him  from  attending  to  give  How.  Pr.  (Nf.  Y.)  467. 


evidence  at  the  trial  if  the  venue  was 
changed,  is  sufficient  to  induce  the  court 
to  retain  the  venue  where  laid,  although 
it  is  sworn  that  all  the  defendant's  wit- 
nesses reside  at  the  place  to  which  it  is 


7.  People  V,  Harris,  4  Denio  (N.  Y.), 
150. 

8.  Watson  v.  Whitney,  23  Cal.  375; 
Hubbard  v.  State,  7  Ind.  160;  Weeks  v. 
State,  31  Miss.  49D. 
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court  will  not  in  general  change  it  on  a  suggestion  that  an  impar- 
tial trial  cannot  be  had  in  the  county  in  which  the  suit  is  instituted 
or  tie  indictment  has  been  found,  unless  the  suggestion  i^  accom- 
panied by  an  aifidavit  stating  the  grounds  of  belief  and  setting 
forth  the  facts  and  circumstances  so  that  the  court  may  judge 
ff^cthertbc  application  is  well  founded.^     And  if  it  appears  that 

a  fair  trial  cannot  be  had,  the  court  will  order  the  venue  changed, 

even  when  laid  in  the  proper  county.* 


1.  People  V.  Bodine.  7  Hill  (N.  Y.). 
147;  People  V.  McCauIey,  i  Cal.  379; 
People  V.  Mahoney,  18  Cal.  180;  Wor- 
meley  v.  Commonwealth,  10  Gratt.  (Va.) 
658;  State  V.  Windsor,    5   Harr.  (Del.) 


93;  Cocheco  Railroad  v.  Farrington,  26 
N.  H.  428;  Dean  v.  White.  5  Iowa,  266; 
Slate  V.  Barris,  4  Hair.  (Del.)  582;  Cleve- 
laad  V.  Ward,  11  Ohio,    128;    Irvin   v. 


which  he  will  probably  exert,  and  that 
many  persons  hold  freeholds  under  him, 
and  may  be  turned  off  at  pleasure.  Smith 
V.  Hortler,  i  Law  Repos.  (N.  Car.)  518. 
And  where  one  hundred  citizens  united 
512;  McNealy  v.  State,  17  Fla.  198;  in  employing  counsel  to  prosecute  the 
Lewis  9.  Fire  Ins.  Co.,  2  Cranch  (U:  S.),  defendant,  Aiu,  that  this  was  a  sufficient 
Soo;  Frank  v.  Avery,  21  Wis.  168;  Koun-  case  to  entitle  the  person  to  a  change  of 
salacr  v.  Clarke,  4  Cranch  (U.  S.  C.  C),     venue.     People  v.  Lee,  5  Cal.  353. 

Where  a  prisoner  indicted  for  murder 
showed  that  the  sheriff  of  the  county  was 
against  him,  and  wrote  a  letter  calculated 
to  prejudice  him,  which  was  published 
State,  19  Fla.  872;  State  v,  Furbeck,  29  in  a  newspaper  printed  and  circulated  in 
Kan.  532.  the  prisoner's  county,  and  great  excite- 

Bat  in  ^Aode  Island  it  is  held  that  ment  was  shown  to  exist,  and  ten  months 
proofs  of  SQch  prejudice  being  naturally  after  the  homicide  threats  of  lynching 
ragae.  great  positiveness  or  definiteness  him  were  made  by  a  mob,  the  most  of 
inibem  cannot  be  required;  and  that  it  whom  lived  in  or  near  the  county  seat, 
is  sufficient  for  a  petition  to  allege  where  he  would  have  to  be  tried;  held^ 
that.  ''  by  reason  of  local  prejudice  and  good  cause  was  shown  for  a  change  of 
Uie  feeling  entertained  by  the  people  of  venue.  State  v,  Greer,  22  W.  Va.  800. 
said  county,  the  petitioner  cannot  have  An  application  for  a  change  of  venue 
a  fall,  fair,  and  impartial  trial  in  said  was  based  upon  the  excitement  and  preju- 
coanty."  without  setting  forth  the  panic-  dice  against  the  defendant.  It  was  sup- 
nlar  facts  going  to  show  the  existence  of  ported  by  the  affidavits  of  three  citizens, 
the  prejudice  or  feeling  complained  of.  of  whom  two  were  the  defendant's  attor- 
neys, and  there  we^e  no  counter  affidavits. 
The  application  was  refused,  and  this 
decision  was  reversed  upon  appeal.  State 
V.  Mooney,  10  Iowa,  506. 

In  the  trial  upon  an  indictment  for 
rape,  and  assault  with  intent  to  commit, 
the  trial  coming  on  a  few  weeks  after  the 
charge  was  made,  the  accused  filed  affi- 
davits of  leading  citizens  showing  a 
strong  bias  and  prejudice  against  him,  so 
C^.  V.  Delaney,  12  Pac.  Rep.  (N.  Mex.)  that  a  fair  trial  could  not  be  had  in  that 
628.  county,  and  the  affidavits  filed  on  behalf 

An  affidavit  that  one  party  has  undue  of  the  State  did  not  deny  these  statements 
local  influence  and  that  an  odium  at-  in  clear  and  direct  language.  Held^  that 
Uches  to  the  defendant  on  account  of  a  change  of  venue  should  have  been 
local  prejudices,  is  sufficient  to  call  for  a  granted.  Richmond  v.  State,  16  Neb. 
chaogctif  venue.     Shaw  v,  Hamilton,  10    388. 

lod.  \%x  But  it  is  not  sufficient  to  authorize  a 

The  venue  will  also  be  changed  on  the    change  of  venue  that  the  community  are 

ground  of  excitement,  where  two  inef-     prejudiced  against  the  cause  of  the  appli- 

lectoal  attempts  have  been  made  to  ob-     cant;  the  prejudice  must  be  against  him- 

^n  a  verdict.     Messenger  v.  Holmes,     self.  Charlotte  v.  Chouteau,  33  Mo.  194. 

^'^cnd.  (N.  Y.)  203.  *  The  plaintiff  corporation  commenced 

So  it  is  sufficient  ground  to  remove  a    a  suit  against  the  defendent  for  assess- 

^^^  if  it  appears  by  affidavit  that  the     ments  upon   shares,   and    a  change  of 

wveise  pany  has  considerable  influence,     venue  was  moved  for,  on  the  ground  that 
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Taylor  v.  Gardiner,  11  R.  I.  182. 

%  Murray  v.  New  Jersey  R.  Co., 
23  N.  J.  L.  63;  Lee  v.  Evaul,  i  N.  J. 
L.  283;  Ott  V,  McHenry,  2  W.  Va. 
73;  People  V.  Harris,  4  Denio  (N.  Y.), 
150;  People  V.  Long  Island  R.  Co.,  4 
Park.  Or.  (N.  Y.)6o2.  Compare  McNcaly 
r.  State,  17  Fla.  198;  Hilliard  v,  Beattie. 
SSN.  H.  112;  Healy  v,  Dettra,  8  Atlan- 
tic Rep.  (Pa.)  622;  Lady  Franklin  Min. 
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ImpurtUl  TriAl 


:a  fair  and  impartial  trial  could  not  be  had 
.in  the  county  where  the  venue  was  laid. 
It  was  shown  in  evidence  that  the  plain- 
tiff's road  passed    through  four  of   the 
thirteen  towns  in  the  county,  and  that  in 
those  towns  the    subject-matter  of  the 
•suit  had  been  very  generally  discussed; 
.  and  that  of  the  548  stockholders  residing 
in  the  county  all  but  33  were  residents 

•  of  the  four  towns.     It  did  not  appear 
.( that  the  subject  of  the  suit  had  been  much 

•  discussed  in  the  other  nine  towns,  or  that 
'  opinions  had  been  formed  or  expressed 

in  these  towns.  Upon  these  facts  shown 
'  the  motion  was  denied.  Cocheco  Rail- 
rroad  V,  Farrington,  26  N.  H.  428. 

The  court  will  not  change  the  venue 

•  in  a  turnpike  cause  on  an  affidavit  stating 
the  disposition  of  the  county  to  be  un- 
favorable to  turnpikes.  President,  etc.. 
Turnpike  Road  v.  Wilson,  3  Cai.  (N.  Y.) 

.  127. 

Nor  will  the  court  change  the  venue 

•  on  an  affidavit  saying  that  there  is  a 
party  spirit  in  the  county  against  the 
person  applying.     Zobieski  v.  Bauder,  i 

•  Caines  (N.  Y.),  488. 

After  two  jury  trials  without  a  verdict 
a  change  of  venue  will  not  be  granted, 
'  unless  it  clearly  appears  that  a  fair  and 
impartial  trial  cannot.be  had  in  the  county 
of  defendant's  residence.  Sommercamp 
V,  Catlow,  I  Idaho  (N.  S.),  716. 

In  support  of  an  application  to  enter 
.  a  suggestion  to  try  a  cause  in  Notting- 
hamshire instead  of  Lincolnshire,  upon 
the  ground  that  the  lessor  of  the  plaintiff 
could  not  have  a  fair  and  impartial  trial 
in  the  former  county,  an  affidavit  was 
produced  alleging  that  two  attorneys, 
whom  the  lessor  of  the  plain tifif  had  suc- 
cessively employed  to  conduct  the  cause, 
had  abandoned  his  interest,  the  one  on 
account  of  a  bribe  paid  to  him  by  the  de- 
fendant, the  other  on  account  of  an  in- 
timacy which  existed  between  him  and 
the  defendant,  and  also  that  the  defend- 
ant was  a  person  of  large  property  and 
possessing  great  influence  in  the  county, 
and  that  he  had  said  that  he  would  "  do  as 
he  liked  at  Lincoln,"  more  especially  as  the 
lessor  of  the  plaintiff  was  a  poor  man. 
Held,  insufficient.  Doe  d.  Hickman  v, 
Hickman,  9  D.  P.  C.  364. 

Nor  is  it  a  ground  for  changing  the 
-venue,  in  an  action  for  a  libel  contained 
in  a  local  newspaper,  that  the  defendant, 
the  proprietor,  possesses  much  influence 
In  the  county  in  which  the  venue  is  laid, 
and  has,  since  the  commencement  of  the 
action,  evinced  a  disposition  to  exercise 
it  to  the  prejudice  of  the  plaintiff.  Walker 
sj.  Brogden,  17  C.  B.  (N.  S.)  571. 

Nor  the   fact  that   the  people  of  the 


county  where  the  action  is  to  be  tried 
are  generally  interested  in  the  question 
involved.  Such  interest  does  not  amount 
to  a  disqualification.  Conley  v,  Cbedie, 
7  Neb.  336, 

On  an  application  for  a  change  of  venue 
it  appeared  that  the  same  was  sworn  to 
by  a  nominal  party  to  the  suit;  that  the 
prejudice  of  the  inhabitants  was  alleged 
to  be  against  him  alone;  and  also  that  a 
number  of  counter  affidavits  were  filed, 
but  they  were  not  preserved  in  the  record. 
Held,  that  under  these  facts  the  supreme 
court  could  not  say  that  error  was  com- 
mitted in  overruling  the  application. 
Buchan  v.  Broad  well,  88  Mo.  31. 

Suit  was  brought  for  damages  for 
fraudulent  representations  made  by  de- 
fendants in  the  sale  of  oats  of  a  particular 
kind,  which  were  extensively  raised  and 
sold  by  the  farmers  of  the  county  to 
which  the  suit  had  been  removed,  who 
had  combined  into  associations  for  that 
purpose.  Plaintiff  moved  for  a  change 
of  venue,  filing  affidavits  of  the  above 
facts,  and  also  that  one  of  the  defendants 
was  a  very  influential  man  in  the  county; 
that  the  farmers  were  considerably  ex- 
cited over  the  matter,  and  that  he  was 
apprehensive  that  a  fair  trial  could  not 
be  obtained  there,  etc.  Numerous  coun- 
ter affidavits  were  filed.  The  motion  for 
removal  was  refused.  Held,  that  the 
court  had  not  abused  its  discretion  in  so 
doing.     Ross  v.  Hanchett,  52  Wis.  491. 

An  affidavit  in  support  of  a  motion  for 
a  change  of  venue  on  the  ground  of  un- 
due influence  of  four  attorneys  retained 
by  plaintiff  is  not  sufficient,  where  two  of 
the  attorneys,  subsequently  to  the  motion, 
but  before  ruling  upon  it,  have  with- 
drawn their  appearance  for  plaintiff. 
Anderson  v,  Leverick,  30  N.  W.  Rep. 
(Iowa)  39. 

Editorials  in  a  county  newspaper  are 
not  competent  to  establish  such  a  preju- 
dice as  would  prevent  an  impartial  trial. 
State  V.  Barton,  8  Mo.  App.  15. 

On  an  application  for  a  change  of  venue, 
some  six  or  seven  newspa|>er  articles 
were  offered  containing  statements  of 
facts  similar  to  those  disclosed  by  the 
Slate  on  the  trial,  and  denouncing  in 
strong  and  severe  language  the  defendant ; 
also  the  affidavit  of  a  single  witness,  that 
he  was  one  of  the  party  engaged  in  the 
search  for  defendant  immediately  after 
the  shooting,  and  that  he  heard  bitter 
and  threatening  langua^^e  in  every  direc- 
tion against  hii^.  Opposed  were  the 
affidavits  of  twenty-one  citizens  from 
different  parts  of  the  county  denying  any 
general  prejudice  or  any  feeling  which 
would  prevent  a  fair  trial.     It  was  not 
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Where  an  application  is  made  for  a  change  of  venue  in  a  crimi- 
nal case,  on  account  of  local  prejudice,  it  is  proper  for  the  judge  to 

receive  the  sworn  statements  of  reputable  citizens  to  aid  him  in 
the  exercise  of  the  discretion  confided  in  him  by  the  law;*  or  the 
court  may  deny  the  motion,  until  it  can  be  shown  by  an  examina- 
tion of  a  sufficient  number  of  jurors  whether  a  fair  and  impartial 
trial  can  be  obtained  or  not ;  *  and  the  fact  that  a  fair  jury  is  ob- 

sbowo  that  there  was  any  difficulty  in  overruling  the  motion.     Bissot  v.  State, 

■obtaiaiog  a  jury,  or  any  reason  to  sus-  53  Ind.  408. 

pect  the  candor  and  fairness  of  the  jurors  Accused  and  three  supporting  affiants 
im^fitlled.     Held^  that  the    judgment  swore  positively  to  an  influential  corn- 
ought  not  to  be  set  aside  because  of  the  bi nation   against  him,   etc.      The  court 
refosal  to  grant  a  change  of  venue.    State  below,  despite  objection  by  the  accused, 
V.  Rhea,  25  Kan.  576.  examined  his  affiants,  and  they  disclosed 
Nor  is  the  fact  that  some  few  people  their  ignorance  of  such  a  combination, 
have  contributed  to  employ  an  attorney  but  concurred  in  stating  that  such  a  preju- 
to  prosecute  the  moving  party.      People  dice  existed  against  the  accused  that  he 
f.  Graham,  21  Cal.  261.  could  not  get  a  fair  trial  in  the  county. 
There  is  no  error  in  refusing  one  ac-  Held,  that  the  application  was  correctly 
cosed  of  murder  a  change  of  venue,  be-  overruled,     though     no     countervailing 
<aase  of  prejudice  and  excitement  against  witnesses  were  called   to  disprove    the 
hrm,  which  was  manifested  only  at  the  alleged  combination.     Dupree  v.  State, 
^asit  of  his  arrest«  and  confined  to  the  2  Tex.  A  pp.  613. 

relatives  and  friends  of  the  deceased.  Ten  witnesses  testified  that  there  was 

Hoaneycut   v.   State,    8    Baxt.    (Tenn.)  strong  prejudice  and  excitement  against 

371.  defendant  in  their  part  of  the  county, 

A  refusal  to  grant  a  change  of  venue  and  ten  others  testified  that  there  was  no 

held  no  abuse  of  discretion  when,    al-  excitement  in   their   section;  but    none 

tboagh  mob  violence  had  been  threatened  said   that  they  did  not  think  defendant 

at  the  time  of  the  first  trial,  public  excite-  would  get  a  fair  trial.    Held^  that  a  motion 

meat  bad   subsided  at  the  time  of  the  for  a    change  of    venue   was   properly 

trial  in  question.      Poe  v^  State,  10  Lea  overruled.     State  v,  Brownfield,  83  Mo. 

<Tenn).673.  448^ 

And  the  fact  that  thirty  or  forty  persons  The  failure  to  get  a  jury  on  a  particular 

have,  upon  solicitation,  contributed  small  day  is   not  such  a  confirmation  of  the 

sums  to  employ  a  lawyer  to  assist  the  affidavit  of  the  defendant,  alleging  that 

prosecuting  attorney  does  not  show  such  he  was  the  victim  of  a  general  prejudice 

a  state  of  feeling  in  the  whole  county  as  in  the  county,  as  to  make  it  error  in  the 

to  preclude  the  obtaining  of  an  impar-  court  to  refuse  a  change  of  venue  when 

tial  jury  or  to  interfere  with  the  impartial  again   requested.     People  v.   Mahoney, 

administration  of  the   laws.     People  v,  18  Cal.  180. 

Graham.  21  Cal.  261.     See  also  State  v.  Upon  an  application  for  a  change  of 

Williams.  2  McCord  (S.  Car.),  383.  venue  in  a  murder -case,  on  account  of 

The  defendant  alleged  in  his  affidavit  the    excitement    and    prejudice   in    the 

that  he  could  not  have  a  fair  and  impar-  county,  the  full  and  decisive  affidavits  of 

tial  trial  because  of  the  excitement  and  three  disinterested  witnesses  make  out  a 

prejudice  against  him  in  the  county.     In  %Xxox\%  prima  facie  case,  only  to  be  over- 

'Opposition  to  the  motion,  the  affidavits  of  come  by  very  strong  negative  testimony, 

sixty  citizens,  residing  in  different  parts  of  State  v.  Nash,  7  Iowa,  347. 

the  county,  were  presented,  averring  that  As  a  general  rule,  the  state  of  public 

they  had  a  general  acquaintance  with  the  excitement  which  entitles  an  accused  to 

citizensof  their  respective  neighborhoods,  a  change  of  venue  is  such  a  state  only  as 

that  they  had  heard  of  no  excitement  or  will  deter  a  jury  from  rendering  an  im- 

prejudice  against  the  prisoner,  and  that  partial  verdict.     State  v.  Ferd,  37  La.  An. 

from  their  knowledge  and  acquaintance  443. 

viththecitixensof  the  county  the  prisoner  1.  Anderson  1/,  State,  28  Ind.  22;  Bos- 
could  have  a  fair  and  impartial  trial  of  well  v.  Flockheart,  8  Leigh  (Va.),  364; 
his  case  at  that  term  of  the  court.  Held^  Porter  v.  State,  3  Lea  (Tenn.),  496;  Hyde 
that  the  question  was  one  within  the  v.  Harkness,  i  Idaho  (N.  S.)  601. 
sound  discretion  of  the  court,  and  that  8.  Slate  v.  Gray,  8  West  Coast  Rep. 
.there  was  no  abuse  of  such  discretion  in  (Nev.)  72. 
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tained  is  an  answer  to  the  affidavit.*  There  is  no  fixed  rule 
defining  what  shall  or  shall  not  be  considered  as  proof  of  the 
fact  that  a  fair  and  impartial  trial  cannot  be  had.  It  has  been 
held  that  the  venue  may  be  changed,  though  there  has  been  no- 
actual  experiment  made  by  way  of  trying  the  cause  or  even  im- 
panelling a  jury  in  the  county  where  the  venue  is  laid;*  also, 
that  there  is  no  error  in  postponing  the  consideration  of  a  motion 
to  so  change  the  venue  until  an  attempt  is  made  to  impanel  a 
jury.* 

After  there  has  been  an  order  of  a  court,  having  original  juris- 
diction of  a  criminal  cause,  changing  the  venue  in  accordance  with 
constitutional  and  statutory  provisions,  on  the  ground  that  an  im- 
partial trial  cannot  be  had  in  the  county  in  which  the  crime  was 
committed,  it  cannot  be  attacked  collaterally  in  the  court  in  which 
the  trial  is  had.* 

In  this  class  of  cases  the  court  in  ordering  the  removal  is  not 
precluded  from  acting  in  part  on  personal  knowledge  possessed 
by  it.« 

Because  of  Non-residence  of  Parties, — The  place  of  trial  is  some- 
times changed  on  account  of  the  residence  of  the  defendant ;  •  and« 


1.  Wright  V.  Commonwealth,  33  Gratt. 
(Va.)  880. 

8.  People  V.  Webb,  i  Hill(N.  Y.),  179. 
Compare  Messenger  v.  Holmes,  12  Wend. 
(N.  Y.)  203;  Patchin  v.  Sands,  10  Wend. 
(N.  Y.)  570;   Hunter  v.   State,   43  Ga. 

483 
8.  People  V.   Plummer,   9    Cal.   298; 

Hunter  v.  State,  43  Ga.  483.     See  also 

Ward  V,  Moorey,  i  Wash.  Ter.  122. 

4.  Otter  Creek  Block  Coal  Co.  v. 
Raney.  34  Ind.  329. 

6.  Giese  v.  Schlutzj  60  Wis.  449. 


county,  and  so  had  at  the  time  the  suit 
was  commenced ;  that  the  original  notice 
was  served  on  defendants,  in  said  Des 
Moines  county,  by  service  thereof  by 
the  sheriff  of  said  county,  on  J.  G.  T., 
treasurer  of  defendants,  at  his  office  in 
Burlington,  and  on  the  track-master  in 
Henry  county,  and  in  no  other  way  or 
manner;  and  that  the  present  suit  was 
about  a  matter  growing  out  of,  and  con- 
nected with,  the  said  office;  which  motion 
was  sustained,  and  the  venue  changed 
accordingly.     Richardson  v.  Burlington, 


6.  Spain  v.  Winter,  i  Miss.  152;  Paige  etc.,  R.  Co.,  8  Iowa,  260.     But  a  foreign 

V,  Carroll,  61  Cal.  215.  corporation  cannot  obtain   a  change  of 

But  in  an  action  where  the  people  of  venue  on  the  ground  of  residence,  for  it 

the  State  are  plaintiffs,  the  place  of  trial  has  no  residence   in  any  county  in  the  - 

should  not  be  changed  on  account  of  the  State.     Thomas  v.  Placerville  G.  Q.  M. 

residence  of  defendant.     People  v.  Cook,  Co..  3  W.  C.  Rfep.  (Cal.)  777. 

6  How.  Pr.  (N.  Y.)  448.  Where  the  place  of  trial  of  an  action* 

A  defendant  who  objects  that  the  suit  begun   in  Rockland  county  against  the 

was  brought  in  the  wrong  county  must  sheriff  of  that  county  and  a. codefendant, 

show,  by  proof  of.facts  so  notorious  that  for  acts  done  by  the  sheriff  in  his  official 

the  plaintiff  could  readily  discover  them,  character,  was  changed  on  application  of 

that  his  residence  was  not  in  the  county  the  co-defendant,  acquiesced  in   by  the 

where  he  was  sued,  and  that  it  was  in  an-  sheriff,  to  New  York,  and  the  case  was 

other  county  where  the  suit  was  insti-  tried  there  twice;  yet  it  being  afterwards 


tuted.     24  Tex.  615. 

Where,  in  an  action  against  a  railroad 
company,  commenced  in  the  county  of 
Henry,  the  defendants  moved  for  a 
change  of  venue  to  the  county  of  Des 


shown  that  the  co-defendant  had  died  in- 
solvent ;  that  the  cause  of  action  arose  in 
Rockland  county ;  that  both  parties  and  a 
large  number  of  witnesses  reside  there, — 
fields  that  the  action,  on  application  of  de- 


Moines.  on  the  ground  that  they  were  a  fendant.  should  be  retransf erred  to  Rock-- 

body  corporate,  organized  under  the  laws  land  county,  as  well  for  the  public  inter* 

of  the  State  of  Iowa,  and  had  their  prin-  ests  as  for  the  private  interests  of  the* 

cipal  place  and  officers  for  transacting  parties.     Abrahams  v:  Bensen,  60  How. 

their  business  at  Burlington,  Des  Moines  Pr.  (N.  Y.).2o8. 

100 


\ 


/ 


1»i  oftj  Asply  ter.  CHANGE  OF  VENUE,  who  My  Apply  to. 

where  the  defendant  asks  for  a  change  on  this  ground,  if  the  plain- 
tiff wishes  to  have  the  place  of  suit  retained  for  the  accommoda- 
tion of  witnesses,  he  should  present  this  claim  in  opposition  to  the 
motion.*  It  is  not  an  ex  parte  question,  and  the  plaintiff  has  a 
right  to  be  heard  thereon.* 

4.  Who  May  Apply  For. — An  application  for  a  change  of  venue 
cannot  be  made  by  any  one  who  is  not  a  party  to  the  record  ;  nor 
in  civil  cases  by  part  among  a  number  of  defendants.*  But  merely 
formal  parties  defendant  or  those  having  no  real  interest  in  the 
subject-matter  of  the  suit  should ,not  be  allowed  to  defeat  such  an 
application  made  by  the  other  defendants.* 
And  where  one  of  the  parties  to'a  ;si*it  is  served  with  process, 

1.  Pierson  t'.  McCahill,  22  Cal.  127.  platntifif  to  w^hhold  their  consent.  Anon, 

8.  Turner  v.  Maddox.  6  Iowa.  489.  2  Chit.  417.' '•    • 

S.    Crowell    v,    Maughs,    7    III.   419;  But  the  re()uisk1on  that  all  parties  shall 
"Sherry  v.   Denn.    8    Blackf.   (Ind.)  542;  join  in  an  applioattoA  for  a  change  of 
Squires  v.  Chillicothe,  89  Mo.  226.  venue  extends  onlv^-  to  Slich  of  them  as 
4.  Legg  V.  Dorsheim  et  ai.,  19  Wend,  have  a  trial  pending',.  tie>fefidants  in  de- 
(N.  Y.)  700:  Sallly  v,  Hutton,  6  Wend,  fault  need  not  join  in  thii  ;){>pllCation :  the 
(N.  Y.)    508;    Rupp    V,    Swineford,   40  whole  cause  will  be  remo^od  a^  final 
Wis.  28;    Jacubeck  v,   Hewitt,  61  Wis.  judgment  will  be  rendered  f6»tir  against 
^;   Remington   S.  M.    Co.  v.  Cole,  62  all   in  the   court  to  which  the  rause"  Is 
CaL  311;   Pieper  v.  Land  Co..  56  Cal.  taken.     Hitt  v.  Allen,  13  111.  592.'  T    -' 
173;  Welling  V,  Sweet,   i  How.   Pr.  (N.  In  New  York  there  is  an  exception,"to 
Y.)  156;  Hanna  v.  People,  86  111.  243;  the  general  rule  in  a  joint  action  against 
Whitaker  v.  Reynolds.  14   Bush.  (Ky.)  the  maker  and  indorser  of  a  promissory 
616.    Compare  Krutz  v.  Howard,  70  Ind.  note.     Either  defendant  in  such  a  case 
174,  where  it  is  held  that  one  or  more  may  demand  and  have  the  place  of  trial 
CO  parties  to  an  action  may  take  a  change  changed  to  the  proper  county  as  to  him- 
oi  vtnue.  and  thus  change  the  venue  as  self  without  the  other's  consent,  the  same 
to  bis  co-parties  as  well  as  himself.  as  if  he  had  been  separately  sued.     Sher- 
In  an  action  against  several  defend-  man  v.  Gregorv,  42  How.  Pr.  (N.  Y.)  481. 
aots.  originating    in    Hickory    county,  Where  all  the  plaintiffs  or  all  the  de- 
some  of  the  defendants  applied   for  a  fendants  join  in  applying  for  a  change  of 
change  of  venue,  and  the  court  ordered  venue  on   account  of   prejudice  of  the 
a  change,  as  to  them,  to  Pettis  county,  judge,  an  affidavit  of  prejudice  by  one  of 
The  court  in    Pettis   county  afterward  them  is  sufficient.     Walcott  v.  Walcott, 
rendered  judgment  against  one  of  the  32  Wis.  63. 

defendants  who  had  not  joined  in  the  Where  all  of  several  defendants  did 

application  for  the  change,  and  who  never  not  join  in  an  application  for  a  change  of 

appeared  to  the  action,  and  was  served  venue,    the   plaintiff  cannot  on   appeal 

onlf  by  publication,  and   his   land  was  object  that   the  order  of  removal   was 

sold  to  satisfy  tho  judgment.     In  a  suit  erroneous,   because  the  defendant,  not 

brought  by  this  party  to  set  aside  the  joining  in  the  application,  was  not  noti- 

sherifiTs  deed,  these  facts,  among  others,  lied  of  it.     Wilson  v.  Richards,  28  Minn, 

appeared  in  the  petition.     Held,  that  the  337. 

petition  was  bad  on  demurrer;  that  the  6.  Walcott  v.  Walcott,  32  Wis.  63. 

court  in  Pettis  county  obtained  no  juris-  By  the  original  complaint  in  an  action  in 

diction  of  this  party;  that  the  judgment  the  county  of  Santa  Barbara  it  appeared 

was  therefore  a  nullity  as  against  him,  that  the  defendant  D.  (a  resident  of  San 

and  the  deed  was  void,  and  so  there  was  Francisco)  was  the  only  defendant  against 

nothing  upon  which  a  court  of  equity  whom   the   facts  alleged   would    justify 

could  act.     Holland  v,  Johnson,  80  Mo.  judgment.     Held,  that  he  was  entitled  to 

34.  a  change  in  the  place  of  trial,  and  that 

A  motion  to  change  the  venue  cannot  his  right  thereto  could  not  be  taken  away 

be  made  by  one  of  three  defendants,  by  statements  in  an  amended  complaint 

vithoQt  the  consent  of  the  other  two,  not-  (filed  after  his  demand),   setting  up  a 

withstanding  they  have  su£fered  judg-  cause  of  action  against  the  other  defead- 

meot  by  delault,  and  colluded  with  the  ant.     Buell  v.  Dodge,  57  Cal.  645. 
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and  the  other  not,  the  one  served  may  move  for  a  change  of  venue, 
and  the  motion  may  be  granted  as  to  him,  though  the  other  may^ 
have  been  served  meanwhile.^  Nor  does  the  denial  of  a  motion 
for  change  of  venue,  made  by  one  defendant,  prejudice  the  right 
of  another  defendant,  subsequently  served  with  summons,  to  make 
a  similar  motion.*'* 

But  in  criminal  cases  where  parties  are  jointly  indicted,  the 
court  has  power  to  order  a  change  of  venue  as  to  either  of  the  de- 
fendants, upon  his  motion  alone.?.*  .Such  motion  and  order  neces^ 
sarily  involve  and  include  a  jjibtiorh'and  order  for  a  separate  trial 
of  the  party  making  the  motiqEn,  ^nd  have  all  the  force  and  effect 
of  a  motion  and  order  (ol»^bbtli  purposes.* 

A  corporation  is  entJt^bi^  to  a  change  of  venue  equally  with  in- 
dividuals; and  wlj^c.aj corporation  defendant  moves  for  a  change 
of  venue,  the  pVjhclpal  affidavit  therefor  may  be  made  by  any 
officer  or  agent  6f -tfie  corporation  sufficiently  acquainted  with  the 
facts  to  ip^e  I^  conscientiously,*  but  an  affidavit  which  does  not 
show  the-pfiEfcial  character  of  the  affiant,  except  by  an  unverified 
recit^titlrt.thereof  in  the  body  of  the  affidavit,  is  not  sufficient.* 
.•An* InTant  may  properly  make  the  suggestion  and  affidavit  for 
Veta^al.'' 

*^*.  5.  When  the  Motion  May  be  Made. — A  motion  for  a  change  of 
venue  must  be  made  at  the  earliest  opportunity,  and  not  put  off 
until  just  before  the  cause  is  to  be  called  for  trial ;  and  if  a  party 
fails  to  do  so,  his  rights  will  be  barred.®     He  cannot  wait  until  a 


1.  Brodhead  v.  Stanton,  2  How.  Pr. 
(N.  Y.)  278.  See  also  Eldred  v.  Becker, 
60  Wis.  48. 

2.  New  Jersey  Zinc  Co.  v.  Blood,  8 
Abb.  Pr.  (N.  Y.)  147. 


pany,  and  who  is  conversant  therewith, 
is  sufficient.  Jones  v,  Chicago,  etc.,  R. 
Co.,  36  Iowa,  68 

In  an  action  against  a  corporation  and 
its  directors,  a  defendant  director,  who- 


8.  Brown  v.  State,  18   Ohio  St.  497;  was  also  the  secretary  of  the  corporation. 

State  V,  Martin,  2  Ire.  (N.  C.)  loi.  made  an  affidavit  of  the  prejudice  of  the 

4.  Brown  v.  State,  18  Ohio  St.  297;  judge,  and  asked  for  a  change  of  venue» 

State  V.  Netherford,  25  Mo.  439.  staling  in  the  affidavit  that  he  made  it. 

But  in  New   York,  after  a  cause  had  and  asked  the  change,  for  himself  and  in* 

been  removed  by  certiorari  from  the  court'  behalf  and  at  the  request  of  all  the  other 

of  oyer  and  terminer  to  the  supreme  defendants;  and  they  all  by  their  attorneys 

court,  and  while  it  was  pending  there,  it  moved  for  the  change.     Held^  mifficient. 

appearing  that  a  fair  trial  could  not  be  State  v.  Milwaukee  .Chamber  of  Com- 

had  in  the  county  where  the  indictment  merce,  47  Wis.  670. 

was  found,  the  court  at  a  special  term  6.  McGovern  v.  Keokuk  Lumber  Co.^ 

ordered  the  trial  to  be  had  in  another  61  Iowa,  265. 

county.  Several  were  jointly  indicted.  7.  So  held  where,  in  an  action  by  a> 
The  objection  to  the  trial  in  the  county  minor  brought  in  the  name  of  the  State, 
where  the  indictment  was  found  justified  the  infant,  who  was  upwards  of  fifteen- 
the  removal  as  to  one  defendant,  and  it  years  of  age.  made  affidavit  for  the  re- 
was  decreed  as  to  all,  though  the  defend-  moval  of  his  cause  to  another  court, 
ants  were  entitled  to  a  separate  trial.  Albert?/.  State.  7  Atlantic  Rep.  (Md.) 697. 
People  V.  Baker,  3  Park.  (N.  Y.)  Cr.  181.  8.  Hudson   v.    Hanson,    75    111.    198;. 

6.  Commercial  Ins.  Co.  v,  Mehlman,  Toledo,  etc.,  R.  Co.  v    Maxfield,  72  111. 

48  111.  313;  McGovern  z/.  Keokuk  Lumber  95;  Peoria,  etc.,  R.  Co.   v,  Mitchell,  74 

Co.,  61  Iowa,  265.  Ill  394;  Haskingsz/.  People,  14  111.  App. 

Where  the  moving  pariy  is  a  railroad  198;  Quinn  v.  Van  Pell,  12  Hun  (N.  Y.), 

company,  the  affidavit  of  an  Agent  whose  633;  Hoffman  v.  Sparling,  12   Hun  (N. 

duty  it  is  to  investigate  the  facts  con-  Y  ),  83:  Shackleford  v.  Sta'e,  79  Ala,  26; 

netted  with  all  claims  against  the  com-  Cook  v.  Garza,  9  Tex.  358;  Ringgenberg. 
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cause  is  on  trial  and  until  the  court  has  intimated  an  opinion  on' 
the  merits  of  the  case  from  the  evidence,  and  then  obtain  a  change 
of  venue  ;^  or  until  the  parties  have  signified  their  readiness  for 

V.  Haitman,  102  Ind.  537;  Waldron  v,  fluence  of  the  defendant  over  the  mind  of 
Sl  PauI.  33  Minn.  87.  the  trial  judge  must  make  his  application 
A  petition  for  a  change  of  venue  con-  therefor  as  soon  as  practicable  after  re- 
tained the  statement  that  the  defendant  ceiving  information  of  the  undue  influence 
did  DOC  know  of  the  commencement  of  complained  of.  Whether  the  application 
the  suit  in  time  to  have  made  the  applica-  is  so  made  within  proper  time,  is  a  ques- 
tion at  the  first  term  of  the  court,  but  the  tion  resting  in  the  sound  discretion  of  the 
whole  record  conclusively  showed  that  trial  judge.  Held,  that  he  did  nut  err  in 
the  reason  be  did  not  know  of  it  was  be-  refusing  an  application  made  at  the  next 
cause  he  ha«l  absconded  from  the  State  term  after  that  at  which  the  informaiioa 
to  avoid  legal  process  in  relation  to  the  was  received.  State  v.  Matlock,  82  Mo. 
subject-matter  of  the  suit.      Held^  that  455. 

this  did  not  obviate  the  necessity  of  his  '   But  where  the  cause  could  not  have 

showing  that  the  cause  for  the  change  been  tried  at  the  first  term  on  account  of 

asked  for  had  arisen  or  come    to  his  an  epidemic,  the  motion  for  a  change  of 


knowledge   subsequently  to  that  term. 
White  V.  Muitland.  71  111.  250. 

An  affidavit  for  change  of  venue  on  the 
ground  of  prejudiced  public  septiment, 
arising  from  adverse  newspaper  articles, 


venue  may  be  made  after  the  first  term. 
Lynch  v.  Mosher,  4  How.  Pr.  (N.  Y.)  86. 
Although  a  suit  has  been  pending  for 
several  terms,  yet  if  a  party  applies  for 
the  removal  the  first  term  he  becomes  in- 


made  after  the  first  term,  alleged  as  an  terested,  and  makes  out  a  sufficient  cause 

excuse  for  not  applying  earlier  that  the  in  other  respects,  he  is  entitled  to  a  re- 

applicant  was  not  aware  of  the  extent  of  moval.  Knowesz'.  Baker.  21  Law  Repos. 

the  prejudice  until  a  recent  date  named,  (N.  Car.)  98.     So  a  party  who  eniers  a 

and  that  since  the  publication  of  the  ar-  voluntary  appearance  to  an  action  after 

tides  referred  to  applicant  had  avoided  the  day  set  for  trial  of  the  cause  is  not 

as  far  as   possible  all  intercourse  with  subject  to  a  rule  of  court  requiring  appli- 

people.     Held,  that  denial  of  the  applica-  cation  for  a  change  of  venue  to  be  made 

tion  was  not  error  under  a  statute  for-  before  that  day.  Truitt  v,  Truiit,  38  Ind.. 


bidding  change  of  venue  after  the  first 
term,  "unless  the  cause  shall  have  arisen 
subsequent  to  such  term."     Roberts  v. 
People.  13  Pac.  Rep.  (Cal.)  630. 
Where  the  issue  was  joined  Sept.  30, 


16. 

The  objection  that  an  application  for  a . 
change  of  venue  was  not  seasonably  made 
was  supported  only  by  the  statement  of 
the  applicant's  former  aiiorn*  y,  to  the 
1873,  and  the  motion  was  not  made  until    effect  that,  some  months  before,  he  had 
Aug.  8,  1874.  the  case  having  been  placed    been  requested  and  had  refused  to  apply 
00  the  calendar  and  noticed  in  the  county     for  a  change  of  venue.     Held,  that  this 
where  it  was  brought,  and  two  circuits    statement  could  not  be  received  in  oppo- 
having  been  held  in  the  county  to  which    sition  to  the   sworn   allegations  of  the  - 
removal  was  sought  in  the  mean  time,     petition;  and  that,  the  petition  showing. 
held,  that  the  motion  was  too  late.  Spratt    ground  sufficient  to  support  the  applica> 
V.  Huntington,  4  Thomp.  &  C.  (N.  Y.)    tion.  the  petition  must  be  granted.  Wood— 
551-  hull  V.  Kelly,  10  III.  App.  455. 

Where,  at  the  June  term  of  court,  a  The  regular  judge  of  the  ^i^trict  court 
petition  was  filed  for  a  change  of  venue,  having  been  of  counsel  in  several  cases,, 
and  notice  given  of  an  application  -to  be  and  therefore  disqualified  to  sit  in  the 
made  at  that  term,  but  no  motion  was  trial  thereof,  on  motion  of  a  member  of 
made  until  the  next  term;  held,  that  the  the  bar  a  pro  tern,  judge  was  elected^ 
fact  that  the  court  had  entered  an  order  Neither  counsel  nor  client  in  this  case- 
that  all  causes  on  the  common-law  docket  appears  by  the  record  to  have  participated 
should  stand  continued  for  all  purposes  in  such  election,  or  to  have  been  present 
except  defaults,  assessment  of  damages,  or  consented  thereto.  Held^  that  an  ap- 
motions,  and  the  settling  of  issues,  was  plication  for  a  change  of  the  place  of  trial 
no  excuse  for  not  making  ^nd  pressing  to  another  district  was  not  too  late  when 
the  motion  at  the  June  term,  and  th<>re-  made  at  the  time  the  case  was  called  for 
fore  the  motion   was  properly  denied,     trial  by  the/n?  tern,  judge.     Hegever  7/. 


Hudson  V.  Hanson,  75  III.  198. 

A  plaintiff  who  asks  for  a  change  of 
▼eoae  because  of  the  alleged  undue  in- 


Kiff.  31  Kan.  636. 

1.  Richards  v.  Green,  78  111.  525;  Ickes  • 
V.  Kelley,  21  Ind.  72;  McKenney  v.  Hop- 
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trial,  and  the  jury  are  being  called  into  court,  at  least  without  suf- 
ficient excuse  for  thp  delay  ;*  or  after  a  trial  before  a  referee  and 
report  made  by  hin>.*'*  In  South  Carolitta  it  is  held  that  the  appli- 
cation must  be  made  before  the  case  is  reached  on  the  docket.* 

6.  The  Affidavit. — In  applying  for  a  change  of  venue,  the  appli- 
cant should  state  the  facts  in  his  affidavit  in  such  a  manner  as  to 
enable  the  court  to  judge  of  the  propriety  of  granting  it  ;*  hence 
an  affidavit  for  a  change  of  venue  for  prejudice  of  the  judge  should 
state  the  causes  of  prejudice  as  well  as  the  fact.'  When  the  venue 
is  sought  to  be  changed  for  the  convenience  of  witnesses,  it  is  not 
sufficient  for  the  defendant  to  state  that  material  witnesses  reside 
in  the  county  to  which  he  wishes  to  remove  it ;  he  ought  to  add 

kins,  20  Iowa,  495;  Lyne  v,  Hoylc,  2  Bell  v.  Morris  C.  &  B.  Co..  15  N.  J.  L 
Greene  (Iowa),  135;  Ten  Broeck  v.  Mid-  63.  But  if  he  moves  afier  plea,  and  the 
dlebrook,  4  Wend.  (N.  Y.)  205;  Hubbard  effect  of  his  deiay  is  to  throw  the  plaintiff 
V.  National  Ins.  Co.,  11  How.  Pr.  (N.  Y.)  over  a  circuit,  the  motion  will  be  denied 
149;  AUis  V,  Meadow  Springs  Distilling  with  costs.  Anon.,  18  Wend.  (N.  Y.)5I4. 
Co..  29  N.  W.  Rep.  (Wis.)  543.  In  New  York  it  is  held  that  the  defend- 
But  under  the  Iowa  code, — providing  ant  may  move  to  change  the  venue  after 
for  a  new  trial  on  grounds  discovered  issue  joined,  and  at  any  time,  where  there 
after  the  term,  etc  , — pending  an  applica-  has  been  no  loss  of  trial  and  no  delay 
tion  for  a  Aew  trial  upon  the  ground  of  will  be  produced.  Kent  v.  Dodge,.  3 
newly  discovered  evidence,  made  subse-  Johns.  (N.  Y.)  447;  Wistar  v.  Johnson, 
quent  to  the  trial  term,  a  change  of  venue  i  N.  J.  L.  260;  Hubbard  v.,  Nat'l  Ins.  Co., 
may  be  granted  upon  a  proper  showing  11  How.  Pr.  (N.  Y.)  149.  The  motion 
therefor.  Gibbs  v,  Buckingham,  48  Iowa,  must,  if  the  intervention  of  a  special  term 
96.  will  allow,  be  made  in  such  season  that, 
1.  Fugate  V.  Carter,  6  Mo.  269;  Witz  if  it  is  denied,  the  plaintiff  will  not  lose 
V.  Spencer,  51  Ind.  253.  At  least  not  atrial  in  the  county  where  the  venue  is 
after  the  verdicts  upon  the  issue.  Ex  laid;  if  made  at  a  later  term  it  will  be 
parte  Cox.  16  Mo.  742.  Compare  HvLtiTicX  denied  for  that  cause.  Moreland  v.  San- 
V.  State.  86  Ind.  431.  ford,  i  Denio  (N.  Y.),  660.  The  defend- 
8.  Cairns  v.  O'Bleness,  40  Wis.  469;  ant  may  apply  to  the  court  for  an  order 
Woodrow  V,  Younger.  61  Mo.  395;  Duffy  directing  the  place  of  trial  to  be  changed 
V.  Hickey.-32  N.  W.  Rep.  (Wis.)  54.  to  the  proper  county  at  any  time  before 
8.  Bl^kely  v.  Frazier.  it  S.  Car.  122.  theplaintiff's  time  for  serving  an  amended 
At  What  Stage  of  the  Pleadings.— A  complaint  has  expired,  for  the  plaintiff 
motion  to  change  the  venue  on  grounds  may  make  the  change  by  amending, 
disclosed  by  the  complaint  must  be  made  Con  roe  r/.  National  Protec.  Ins.  Co.,  10 
before  or  at  the  time  of  filing  demurrer  How.  Pr.  (N.  Y.)  403. 
or  answering  to  the  merits.  Pearkes  v.  4.  Sloan  v.  Smith.  3  Cal.  410;  Tooms 
Freer,  9  Cal.  642;  Jones  v.  Frost,  98  Cal.  v.  Randell,  3  Cal.  468;  Kerr  v,  Whiiaker, 
245;  Howell  V.  Stetefeldt  Furnace  Co.,  3  N.  J.  L.  514. 

10  Pac.  Rep.  (Cal.)  390.     In  Illinois  the  5.  Ex  parte  Curtis,  3  Minn.  294;.  De 

application  should   be  made  at  the  first  Walt  v.  Hartzell,  7  Col.  601. 

term  after  appearance,  whether  issue  to  An   affidavit  for  a  change  of  venue, 

the  contrary  is  formed  or  not;  and  if  it  averring  that  "full  knowledge"  of  the 

is  deemed  sufficient,  and  the  pleadings  fact  that  the  presiding  judge  was  preju- 

are  not  made  up.  the  cause  should  stand  diced,  etc.,  did  not  come  to  the  affiant 

without  an  order  for  the  change  till  such  until  the  day  the  petition  was  presented, 

issue  be  formed.     Gilsod  v.  Powers,  16  held  to    be    insufficient.       McCann    v, 

III.  355.     If  made  on  the  common  affi-  People,  88  III.  103. 

da'vit.  it  must  be  before  the  plea  is  filed;  Upon  application  for  change  of  venue 

if  a  special  ground  is  laid,  the  venue  may  based  upon  the  prejudice  of  the  judge, 

be  changed  after  plea.     Wildes  v.  Mairs,  while  facts  are  to  be  stated,  they  are  not 

6  N.  J.  L.  320.     Or  if  it  appears  that  the  to  be  set  out  beyond  what  are  necessary 

defendant  would  otherwise  be  exposed  to  where  they  involve  the  judicial  acts  or 

unnecessary  difficulty,  or  the  fair  admiii-  character    of    the    judge.      Hughes    v. 

istration  of  justice  would  be  interrupted.  People,  5  Col.  436. 
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that  evidence  will  be  given  of  some  material  fact  happening  there.* 
It  should  also  state  the  town,  village,  or  particular  place  of  resi- 
•dence,  in  addition  to  the  county.*  The  oath  to  advice  and  belief 
as  to  necessity  of  witnesses  should  be  stated  in  each  case  after 
naming  witnesses.*  It  need  not  state  the  cause  of  action ;  *  but  it 
must  be  positive  that  the  cause  of  action  arose  in  another  county ; 
if  belief  is  sworn  to,  it  is  not  sufficient.*  When  the  venue  is  sought 
to  be  changed  in  an  action  of  tort,  and  especially  for  a  newspaper 
libel,  because  the  cause  of  action  arose  in  another  county,  it  must 
state  not  only  that  the  cause  of  action  arose  there,  but  that  it  did 
not  arise  elsewhere ;  •  when  on  the  ground  that  deponent  believes 
justice  cannot  be  done  in  the  county  where  it  is  pending,  it  must 
state  the  reasons  of  such  belief  or  it  will  be  insufficient,'' 

The  facts  sworn  to  in  the  affidavit  should  be  stated  positively, 
and  not  argumentatively®  or  by  way  of  belief.*  It  need  not  be 
sworn  to  by  the  party  himself.*® 

Where  the  motion  is  overruled  because  of  the  insufficiency  of 
the  affidavits  supporting  it,  and  the  party  is  granted  leave  to  amend 
the  affidavits,  he  may  properly  do  so  by  substituting  new  ones  in 
their  stead.*^ 

If  a  party  is  unable  to  obtain  affidavits  from  residents  of  a 
county,  he  may  state  to  whom  he  applied  for  the  same)  the  reasons 
given  by  each  for  refusing,  and  that  he  was  unable  to  procurfe  affi- 
davits in  support  of  his  motion  because  of  the  refusal  of  the  citizens 
to  give  the  same.**-* 

7.  Bflfoct  of  Change. — On  the  Jurisdiction, — An  order  of  a  court 
changing  the  venue  of  a  cause  removes  it  from  the  jurisdiction  of 
that  court.**     So  an  agreement  to  change  the  venue  gives  the  court 

1.    Gourley  v.   Shoemaker,   i   Johns.  8.  Manning  v.  Downing,  2  Johns.  (N. 

<N.  Y.)  Cas.  392.  Y.)  453- 

It  is  not  enough  for  the  party  to  say  9    Territory  v.  Kelly,  3  N.  Mex.  292. 

he  expects  to  prove  **  by  some  of  them"  10.    Ellsworth  v.  Henshall,  4  Greene 

such  a  fact,  and  "  by  some  of  them  "  such  (Iowa),  417;  Nicholl  v.  NichoU,  66  Cal. 

another  fact.    Price  z/.  Ft.  Edward  Water-  36.     Compare  Huthsig  v.  Maus,  36  Mo. 

works  Co.,  16  How.  Pr.  (N.  Y.)  51.  loi;    McCauley  v.    People.   88    III.  578. 

But  an  affidavit  which  does  not  show  In  Heshion  v.  Pressley,  80  Ind.  490,  it 

wherein   the  witnesses  are   material,  is  is  held  that  an  application  for  change  of 

enough  if  there  is  no  affidavit  of  witnesses  venue  on  account  of  the  prejudice  of  the 

on  the  other  side.     People  v.  Hays,  7  judge  must  be  made  on  the  affidavit  of 

How.  Pr.  (N.  Y.)  248.  the  party  to  the  suit,  but  for  any  other 

8.   Westbrook  v.  Merritt,  i  How.  Pr.  cause  may  be  made  on  the  affidavit  of 

(N.  Y.)  195;  Cook  V.  Finch.  2  How.  Pr.  any  person. 

(N.  Y.)  89;  Van  Auken   v.   Stewart,  2  il.  Winet  v.  Berry  hill,  55  Iowa,  411. 

How.  Pr.  (N.  Y.)  181.  12.  Simmerman  v.  State,  16  Neb.  615. 

3.  Mills 2^.  Ad«irt,  2  How.  Pr.  (N.Y.)  83.  18    Frazier  v.  Fortenberry.  4  Ark.  162; 

4.  Baker  v.  Sleight,  2  Caines  (N.  Y.),  Campbell  t/.  Thompson.  4  Greene  (Iowa), 
46.  415;  Allis  V.  Meadow  Springs  Distilling 

6.  Franklin  v.  Underbill,  2  Johns.  (N.  Co..  29  N.  W.  Rep.  543.    And  an  order  of 

Y.)  374.  the  court  to  which  it  is  transferred  to  re- 

6.  Tillinghast  v.  King,  6  Cow.  (N.  Y.)  mit  the  papers,  that  they  may  be  properly 
591.  authenticated,  does  not  restore  jurisdic- 

7.  State  V.  Twitty.  2  Hawks.  (N.  C.)  tion  to  the  original  court.  Frazier  v, 
1248;  State  V.  Seaborn,  4  Dev.  L.  (N.  C.)  Fortenberry,  4  Ark.  162.  But  in  Indiana^ 
305.  when  the  court  grants  an  order  for  a 
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On  the  Jnriidietioii. 


to  which  the  change  is  made  jurisdiction.* 

On  a  change  of  venue,  the  clerk  should  send  a  transcript  of  the 
record,  proceedings,  and  original  papers  in  the  cause,  authenticated 
by  his  official  seal,  to  the  court  to  which  the  venue  is  removed  ; 
and  without  such  authentication  of  the  transcript,  the  court  to 
which  it  is  sent  cannot  take  jurisdiction.* 

In  a  real  action,  the  court  of  that  county  where  the  lands  sued 
for  lie,  has  jurisdiction  over  the  subject-matter ;  and  it  is  competent 
for  the  parties,  after  change  of  venue  has  been  ordered,  by  consent 
to  waive  process,  come  into  court,  and  give  jurisdiction  over  their 
persons.* 

In  criminal  cases,  where  there  are  several  joint  defendants,  no 
jurisdiction  over  defendants  not  applying  for  a  change  is  acquired 
in  the  new  county,  and  they  should  be  tried  where  indicted.* 

If  a  defendant  charged  with  a  crime,  on  his  own  motion  pro- 
cures a  change  of  venue  to  another  county,  and  submits  to  a  trial 
in  the  court  to  Which  the  cause  is  sent,  without  objecting  to  the 
jurisdiction  of  the  court  trying  him,  or  of  the  court  to  award  a 
change  of  venue,  this  is  a  waiver  of  all  objection  to. the  jurisdiction 
of  the  gourt.* 

change,  it  does  not  divest  it  of  jurisdic-     change  has  been  made  in  a  criminal  case 


tion  until  certain  expenses  are  paid;  and 
if  not  paid*  it  may  be  reinstated  on  the 
docket  and  disposed  of  by  the  court 
making  the  order.  Buchanan  v.  Port, 
5  Ind.  264. 

But  the  court  having  once  made  an 
order  changing  the  jurisdiction  does  not 
thereupon  lose  all  jurisdiction  over  the 
cause,  if  the  same  has  not  been  removed; 


cannot  inquire  into  the  regularity  of  the 
order  making  such  change,  and  of  its  own 
notion,  without  objection  by  the  prisoner, 
refuse  to  take  jurisdiction.  People  v. 
Zane,  105  111.  662. 

2.  Stone  v,  Robinson,  9  Ark.  469; 
Stringer  v.  Jacobs,  9  Ark.  497.  Comparr 
Goodhue  v.  People,  94  III.  37.  But  all 
objections  to  the  jurisdiction,  arising  oot 


and  the  court  after  making  an  order  for  of  a  defective  certificate  of  proceedings, 
a  change  in  the  place  of  trial,  may,  at  the  in  cases  of  change  of  venue,  will  be  con- 
same  lerm,  and  before  the  papers  are  sidered  as  waived  if  the  parties  proceed 
transmitted,  vacate  such  order,  and  direct  to  trial  without  having  taken  exception, 
the  cause  to  be  sent  to  a  different  county  Hitt  v.  Allen,  13  111.  592. 


from  that  first  named.  Servatius  v, 
Pickel,  30  Wis.  507 :  People  v.  Zane,  105 
111.  662;  Atlantic,  etc..  Coal  Co.  v.  Mary- 
land Coal  Co..  64  Md.  302. 

Where  a  change  of  venue  is  granted 
upon  payment  of  costs,  if  the  change  has 
not  been  perfected  At  the  next  term  of 
court,  the  court  may  then  proceed  to 
trial.     Gower  v,  Howe,  20  Ind.  396. 

C.  and  S.  being  jointly  indicted  in 
Panola  county  for  murder,  the  venue  was 


3.  Gager  v.  Doe,  29  Ala.  341. 

So  a  change  of  venue  from  a  court  of 
one  county  to  that  of  another  having 
jurisdiction  over  the  subject-matter, 
which  is  consented  to  by  all  pariies, 
amounts  to  a  waiver,  and  estops  all  ot 
the  parties  from  objecting  to  the  juris- 
diction of  the  latter  court.  Center  Town- 
ship V.  Marion  Co.,  10  N.  E.  Repr.  (Ind.) 
291. 

4.  State  V.  Weiherford.  25  Mo.  439. 
Compare  People  v.  Baker,  3  Parker  C.  C. 


changed  to  Shelby  county  on  the  applica 

.tion  of  S.     Pending  the  joint  indictment  (N.  Y.)  181. 

'in  Shelby  county,  a  separate  indictment  6.  Perieet  v.  People,  70  111.  171. 

for  the  same  offence  was  preferred  by  Where   a  change   of  venue   from  the 

the  grand  jury  of  Panola  county  against  county  has  been  twice  taken  by  the  same 

C.  alone,  at  the  trial  of  which  C.  pleaded  party,  in  the  same  action,  and  without 

to  the  jurisdiction.     Held^  the  plea  was  objection  to  its  jurisdiction  over  him,  he 

properly  overruled.      Cock   v.   State,    8  appears   to  the   action   in    the   court  to 


Tex.  App.  659. 

1.  Judah  V    Vincennes  University,  23 
Ind.   273.     And  the  court  to  which  the 


which  the  last  change  was  taken,  and  by 
which  it  was  tried,  be- cannot  afterward 
question  the  jurisdiction  over  him  of  any 
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Generally. It  is  too  late  to  object  to  a  change  of  venue  after  a 

general  a.ppea,ra.i:ice  ;  *  or  after  the  defendant  has  plead  to  the 
action;*  or  after  the  cause  has  been  tried  without  objection;*  or 
after  it  is  p^endingr  in  the  court  of  appeals.^ 

Where,  in  a,  suit  against  several  defendants,  the  venue  of  the 
cause  is  clia.Tigecl  a.t  the  instance  of  some  of  the  defendants,  before 
process  Has  been  served  upon  the  rest,  the  defendants  not  served 
with  process  -will  not  be  bound  by  the  change  of  venue,  although 
service  from  the  county  where  the  cause  originated  is  afterwards 
made  upon  them,  and  no  judgment  can  be  rendered  against  them 
if  they  fail  to  appear.* 

W^here  the  venue  is  changed  after  arraignment  and  plea,  the  pris- 
oner need  not  be  rearraigned  in  the  county  where  the  trial  is  had  ;  • 
but  where  a   prisoner  indicted  in  one  county  is  arraigned  and  a 

plea  entered,  and  the  venue  is  afterwards  changed  and  he  is  again 

arraigned  in  the  new  county,  there  is  no  error.'' 

In  loTva  it  is  held  that  the  prosecuting  attorney  is  authorized  by 

virtue  of    his  oflFice  to  follow  and  conduct  a  criminal  prosecution, 

commenced  -w^ithin  his  county,  into  any  other  county  or  court  to 

iwhich  the  case  may  be  taken  by  change  of  venue.* 

The  court  to  which  a  criminal  cause  is  taken  on  change  of  venue 

may,  in  its  discretion,  appoint  counsel  both  to  defend  and  to  assist 

in  the  prosecution  of  such  cause.* 

Upon  the  conviction  of  a  prisoner  in  a  capital  case,  the  sentence 

of  the  court  must  be  executed  by  the  sheriff  of  the  county  where 

he  was  tried,  and  it  is  error  for  the  court  to  order  it  to  be  carried 

into  effect  in  the  county  whence  the  cause  was  removed,  or  by  the 

sheriff  of  that  county.** 

of     the    courts    in  which   the  cause  was  8.  Pnissel   v.    Knowles.   5   Miss.   90; 

pcTKciing^.     or     of    the    judges    presiding  Owens  v.  Owens,  Hard.  (Ky.)  154^   Com- 

Kli^rreiii.       Yates  v.  State.  58  Ind.  299.  pare  Bennett  v,  Carey,  57  Iowa.  221. 

X.    Scliaeffner's  Estate,  45  Wis.  614.  4.  Waller  v.  Logan,  5  B.  Mon.  (Ky.)- 

S.      Bta-rnham    v.    Hatfield,    5    Blackf.  515. 

^ln<l.)  21.  6.  Albin  v.  Talbott,  46  111.  424. 

Bat 'wbere  the  record  of  a  certain  case  6    Commonwealth     v,    Pistorius,    i2 

yr^T^hri    tbat  "  on  motion  of  plaintifif,  and  Phila.  (Pa.)  550;  Price  v.  State,  8  Gill. 

for    satisfactory  reasons  shown   by  affi-  (Md.)  295;  Davis  v.   State,  39  Md.  355; 

^^w%\s  filed  in  this  case,  it  is  ordered  that  Vance  v.  CoYnmonwealth,  2  Va.  Cas.  162. 

xjtkc  v^oue  be  changed."  etc..  and  nothing  7.  Gardner  v.  People.  3  Scam.  (111.)  83; 

^l9e    appeared  on  the  record,  held,  that  It  is  held  to  be  the  better  practice  to 

^fus   order  w^as  sufficient  to  transfer  the  arraign  the  defendant  and  require  him  to 

case;   axid  that  the  fact  that  the  defend-  plead  to  the  indictment  before  making  an 

yw»y    appeared  at  the  court  to  which  the  order  for  a  change  of  venue;  but  where 

weniie  ipraft  changed,  and  procured  another  the  defendant  applies  for  the  change  and 

transfer  of    the  case,  was  no  waiver  of  has   the  benefit  of  arraignment  in   the 

any  objections  to  said  order.     Roller  v,  county  to  which  the  cause  is  transferred, 

Roller,  8  Baxt.  (Tenn.)  207.  he  has   no  right  to  complain   that  the 

Xtie    party   resisting  a  motion   for  a  change  was  made  before  his  arraignment. 

cbanfce  <»f  venue  does  not  waive  an  ob-  Hudley  v.  State,  36  Ark.  237.     See  also 

jection  to  the  ruling  granting  the  change  Ex  parte  Cox,  12  Tex.  A  pp.  665. 

|yy    appearing  in  the  court  to  which  the  8.  State  v,  Carothers,  i  Greene  (Iowa)» 

canse   is   removed,  and  stipulating  for  a  464. 

trial   thereof   at  a    time   certain,  or   by  9.  State  v.  Miller,  107  Ind.  39. 

ivin^:  for  a  new  trial  after  verdict.  Fer-  10.  State  v,  Twiggs,  i  Wins.  (N.  Cai  .)• 

tf.  Davis  Co.,  51  Iowa,  220.  No.  i,  142. 
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8.  Beriew  by  Courts  of  AppeaL — As  a  general  rule,  motions  for  a 
change  of  venue  are  within  the  sound  discretion  of  the  court  to 
which  the  application  is  made,  and  a  court  of  appeal  will  not  reverse 
the  decision  except  upon  abuse  of  such  discretion  shown.*  In 
Texas  it  has  been  held  that  the  supreme  court  will  not  reverse 
the  judgment  of  the  district  court  as  to  a  change  of  venue  unless  it 
appears  that  injustice  has  been  done  the  appellant  or  some  legal 
principle  violated,  although  upon  the  facts  presented  it  might 
originally  have  come  to  a  different  conclusion.  Nor  is  an  illegal 
change  of  venue  on  application  of  the  defendant  a  ground  for  re- 
versing the  judgment  at  the  instance  of  the  defendant.* 

CHANOniO  WORDS.     See  Wills. 

CHAHHEL. — The  place  where  a  river  flows,  including  the  whole 
breadth  of  the  river ;  or  the  deeper  part  of  a  strait,  bay,  or  harbor 
where  the  principal  current  flows.* 

1.  State   V.  Ostrander,   i8  Iowa,   435;  complained  of  was  based,  the  appellate 

State  V.  Mewherter,  46  Iowa,  88;  State  v.  court  will   presume  in  favor  of  the  cor- 

Ray.  50  Iowa,  520;  Slate  v.  Williams,  63  rectness  of  the  action  of  the  court  below. 

Iowa,  135:  State  v.  Hill,  72  N.  Car.  345;  Ramsey  v.  Bush.  27  Iowa,  17. 

State  V.  Bunger,  11  La.  Ann.  607;  Hall  v,  2.  Antonio  v.  Jones,  28  Texas,  19. 

Jackson,  3  Tex.  305;  Mondragon  v.  State,  But  where,  upon  a  showing  made  by  a 

33  Tex.  480;   Clampitt   v.  State,  9  Tex.  defendant   for  a  change  of  venue,   it  ap- 

App.  27;  Dougherty  v.  State,  7  Tex.  App.'  peared  that  the  showing  of  the  plaintiff 

480;  Cotton  V.  State.  32  Tex.  614;  Hyde  was  as  strong  as  that  of   the  defendant 

V.  Harkness,  i  Idaho  (N.  S.).  601;  Poe  v.  against  the  county  to  which  the  change 

State,   10  Lea  (Tenn.),  673;  Holcomb  v.  was  desired,  and  the  court  after  the  first 

State,  8  Lea  (Tenn.).  4^7;  Porter  v.  State,  trial  term  granted  such  change  of  venue, 

3  Lea  (Tenn.).  476;    State  v.   Kring,   11  the  appellate  court   granted   process  to 

Mo.  App.  92;  Railroad  v,  Applegate,  21  restrain   the   last  court   from   exercising 

W.  Va.  172;   State  v,  Brownfield,  83  Mo.  jurisdiction,  and  returned  the^^case  to  its 

448;    State   V.    Perigo,    28   N.  W.    Rep.  original  court.     I nne ran ty  r.  Hitchcock, 

(Iowa)  453.  3  Stew.  &  P.  (Ala.)  9. 

In  tiie  case  of  the  State  v,  Whitton,  68  Where  a  motion  for  a  change  of  venue 

Mo.  91,  it  was  held  that  the  trial  court  was   supported  by  the  affidavits   of  the 

did  not  err  in  refusing  to  grant  a  change  accused   and   two  others,  showing  facts 

Qf  venue  on  account  of  prejudice,  it  being  that  made  out  a  prima  facie  cause  for  a 

observed  that  witnesses  were  examined  change  of  venue,  but  the  State  filed  over 

both  on  the  side  of  the  State  and  the  a|>-  ninety  affidavits  controverting  the  conclu- 

pellant,  and  the  court,  upon  the  evidence  sions  of   those  of  the  accused, >!/'/{/.  that 

adduced,  found  that  the  alleged  prejudice  the  trial  court  did  not  err  in  refusing  a 

did  not  exist  and   that   the    finding  was  change  of  venue.     State   v.  Bohan,   15 

conclusive.     In  the  case  of  the  State  v.  Kan.  407. 

Guy,  69  Mo.  430,  it  was  held   that  this  8.  Porter  v.  State,  5  Mo.  538. 

court  would  not  interfere  with  the  action  4.  In   the  act  of  Congress  admitting 

of  the  trial  court  in  refusing  a  change  of  Iowa  into  the  Union,  which  defines  its 

venue,  asked  on  account  of  prejudice  of  eastern  boundary  as  '*the  middle  of  the 

the    inhabitants   of    the    county,    unless  main  channel  of  the  Mississippi  River," 

it   appears   that    palpable    injustice   has  ** channel**  means  the  bed  in  which  the 

been   done.     The   case  of  the   State   v,  main  stream  flows,  '*  the  bed  of  the  river 

Burgess,    78   Mo.    235,    is   to   the   same  from  bank  to  bank."  and  not  the  deep 

•efifect.  water  of  the  stream  as  followed  in  navi* 

And   if  the  record  fails  to  show  upon  gation.     D.  &  D.  Bridge  Co.  v.  Co.  of 

•what  the  order  for  the  change  of  venue  Dubuque,  55  Iowa.  558. 
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CHAPEL— CHAPTER.  B«iBitl«it: 

CHAPEL — ^A  lesser  or  inferior  place  of  worship,  sometimes  a 
part  of  or  attached  to  a  church  or  subordinate  to  it.^ 

CHAPTKR. — A  division  of  a  book  or  treatise.^  An  organized 
branch  of  some  society  or  fraternity.  A  community  or  corpora- 
tion  composed  of  the  prebends  and  other  clergymen  belonging  to 

1.  In  English  ecclesiastical  law,  district  parishes;  (2)  By  creating  with 
chapters  are  of  the  following  kinds:  the  consent  of  the  bishop  and  order  of 

(a)  MvstsCh»pds  are  such  as  noble-  the  Queen  in  council,  **  district  parishes;" 

iBcn  and  other  religious  and  worthy  per-  (3)  By  division  into  "district  chapelries," 

sons  have  at  their  own  private  charge,  which  may  be  formed  out  of  former  dis- 

boitt  in  or  near  their  own  houses  for  trict  cbapelries  or  out  of  such  district: 

them  and  their  families,  to  perform  re-  chapelries  and  other  parts  of  the  original 

ligiotts  duties  in.     These  private  chapels  parish,  or  any  extra  parochial  place.    The 

are  maioiained  at  those  persons*  charge  curate  is  a   perpetual  curate,  with  per- 

u)  whom  they   belong,   and   the   chap-  petual  succession  and  capacity  to  hold 

lains  provided   for  them  by  themselves  lands  and  tithes,  with  exclusive  care  of 

vith  pensions:   anciently  they  were  all  souls,  and  not  subject  to  the  incumbent 

consecrated  by   the  bishop  of  the  dio-  of  the  old  parish;  but  the  commissioners 

cese.  may,  with  the  consent  of  the  bishop, 

Kb)  ntw  Cbayls — those  free  or  exempt  determine  the  proportion  of  the  fees  for 

from  all  ordinary  jurisdiction.    The  king  marriages,  or  that  shall  be  assigned  to  the 

may  erect  a  free  chapel  and  exempt  it  curate;  (4)  By  the  creation  of  ''consoli- 

from  the  jurisdiction  of  the  ordinary,  or  dated' chapelries,"    which    differ    from 

be  may  license  a  subject  so  to  do.     The  "  district  chapelries"  in  their  origin  only, 

iocambents,    however,    were    generally  being  formed  out  of  portions  of  many 

:astitDted  by  the  bishop,  and  instructed  parishes  '*  when  a  population  is  collected 

br  the  archdeacon  of  the  place.     Most  of  together  at  the  extremities  of  and  locally 

these  chapels  were  built  upon  the  manors  situate  in   parishes  or  extra    parochial 

and  ancient  demesnes    of    the  crown,  places  contiguous  to  each  other;"  (5)  By 

whilst  in  the  king's  hands,  for  the  use  of  the  support  of  chapels  without  districts, 

himself  and  his  retinue  when  he  came  to  The    commissioners    make    grants    to 

reside  there.  chapels  to  be  served  by  curates  to  the 

(r)  Ghapeli  Subjeet  to  a  Xother  Churoh.  incumbent  of  the  parish;  these  chapels 

—I.  K  chapel  of  ease 'vs  one  not  allowed  are  not  to  become   perpetual  curacies; 

a  foot  at  its  institution,  and  which  is  used  and  Che  epmmissioners,  with  the  consent 

only  for  the    ease    of    parishioners    in  of  the  bishop  and  patron,  may  apportion 

prayers  and  preaching  (sacraments  and  the  emoluments  "for  the   benefit  of  a 

burials  being  received  and  performed  at  person  serving  any  such  chapel."    Id. 

the  mother  church).     Commonly  the  cur-  2167.    By  recent  acts,  chapels  are  allowed 

ate  is  removable  at  the  pleasure  of  the  to  public  schools,  hospitals,  asylums,  and 

parochial  minister.  other  public  institutions.    The  clergyman 

2.  K  parochial  chapel  \s  that  which  has  who  serves  such  chapels  may  .in  general 
the  parochial  rights  of  christening  and  perform  the  offices  and  services  of  the 
bcrying,  and  differs  in  nothing  from  a  Church  of  England,  except  marriage, 
church  but  in  the  want  of  a  rectory  and  34  and  35  Vict.,  c.  66. 

endowment.     The   privileges  of  admin-        2.  Chapter  Headings.— Chapter  head- 

:Mering  the  sacraments  (especially  that  ings  are  entitled  to  more  consideration. 

^  baptism)  and  the  office  of  burial  are  in  explaining  the  intention  of  the  differ- 

ibe  proper  rites   and    jurisdiction    that  ent  sections  in  an  act  or  code  than  the 

make  it  a  separate  parochial  chapel,  and  title  cA  the  entire  act.     Barnes  v.  Jones, 

Qot  a  depending  chapel  of  ease.     Phil-  51  Cal.  303;  Huff  v,  Alsop,  64  Mo.  51; 

*x.  Eccl.  L.,  i82i-i83a  Griffith  v.  Carter,  8  Kan.  565;  Barth  v. 

Acts  of  Parliament  in  aid  of  the  scheme  Shivers,  39  Ga.  405;  State  v,  Popp,  45 

ofcfaorcfa  extension,  known  as  the  Church  Md.  432;  U.  S.  v.  Fehrenback,  2  Woods, 

Boilding  Acts,   hive  provided  for    the  175;   Nicholson   v.  Mobile  &   Mont.  R. 

bfiilding  and  endowment  of  other  chapels  Co.,  49  Ala.   205;  Bishop  on  Statutory 

Hi)  By  the    division,   by   the   church  Crimes,   §46.     They  are  not  titles  of 

bcilding  commissioners  with  the  consent  acts,  but  are  parts  of  the  statute  limiting 

of  the  bishop  and  patron,  and  by  order  of  and  defining    their    effect.      People  tr. 

die  Queen  to  council,  of  a  parish  into  Molyneux,  40  N,  Y.  119. 
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a  cathedral  or  collegiate  church,  and  presided  over  by  the  dean.^ 
(Webster.) 

CHARACTER  (in  Evidence).  (See  also  Evidence  ;  WITNESS ; 
and  Crimes  and  Criminal  titles  generally.) 

Definition^  no.  How  Proved,  114. 

In  Criminal  Proceedings,  no.  Of  Witnesses,  1 16. 

In  Civil  Proceedings,  112. 

1.  Definition. — The  opinion  generally  entertained  of  a  person  de- 
rived from  the  common  report  of  the  people  who  are  acquainted 
with  him/-* 

Evidence  of  a  person's  character  is  irrelevant  to  any  inquiry  con- 
cerning his  conduct,  except  in  the  cases  mentioned  in  this  article.* 

2.  In  Criminal  Proceedings^  the  fact  that  the  person  accused  has  a 
good  character  is  relevant  ;*  but  the  fact  that  he  has  a  bad  character 
is  irrelevant,  unless  it  is  itself  a  fact  in  issue,  or  unless  evidence  has 
been  given  that  he  has  a  good  character.*  The  character  sought 
to  be  proved  must  not  be  general,  but  such  as  would  make  it  likely 
or  unlikely  that  the  party  would  do  the  controverted  act. 

1.  Dean  and  Chapter  are  the  council  of  State  v.  O'Connor.  31  Mo.  389;  Griffin 
the  bishop  to  assist  him  with  their  advice  v.  State,  14  Ohio  St.  55;  Cathcart  v, 
in  affairs  of  religion,  and  also  in  the  Commonwealth,  37  Pa.  St.  108;  Lockart 
temporal  concerns  of  the  see.  The  v.  State,  3  Tex.  App.  567;  State  v.  Wells, 
bishop  is  the  immediate  superior  and  Coxe  (N.  J.),  424:  People  v.  Moett,  23 
ordinary  of  the  dean  and  chapter,  and  Hun  (N.  Y.),  60;  H op ps  z/.  People,  31  111. 
exercises  over  them  the  power  of  visita-  388;  State  v.  Donohoo,  22  W.  Va.  761. 
tion.  Chapter,  as  distinct  from  the  dean,  In  Mathews  v.  State,  32  Tex.  117,  evi- 
-consist  of  certain  dignitaries  called  dence  of  character  was  rejected  as  irrele- 
canons,  sometimes  appointed  by  the  vant  to  the  issue  in  a  trial  for  assault 
■crown,   sometimes  by  the  bishop,  and  and  battery,  the  admission  of  such  evi- 

sometimes    by   each   other.       i    Black,  dence  being  held  to  be  in  the  discretion 

Comm.  382;  Coke  Litt.  95  a.     2  Steph.  of    the  court,   and    it    being  invariably 

Comm.  674.  admissible  only  in  cases  where   the  life 

2.  Bouv.  L.  Diet.      "  The  reputation  of  the  prisoner  is  involved. 

or  general  credit  which  a  man  has  ob-  6.  Steph.  Dig.  Ed.  art.   56;  Pisople  v. 

tained  in  public  opinion."      Taylor  on  Fair,  43  Cal.  137;  Fletcher  v.  State,  49 

Evidence  (8th  Ed.),  8  350.  Ind.  124;  State  v.  Kabrick,  39  Iowa,  432; 

8.  Humphrey  v,  Humphrey,  7  Conn.  State  v.  Cresson,  38  Mo.  372;  People  v. 

118;     Bennett    v.    Hyde,   6  Conn.    26;  White,  14  Wend.  (N.  Y.)  iii;  Common- 

•Churchz/.  Drummond,  7  Ind.  17;  Gebhart  wealth  v.  Hardy,  2  Mass.  303;  Pauli  v. 

V,   Burkett,    57  Ind.<378;    Gutzwiller  z/.  Commonwealth,  89  Pa.  St.  432;  Hartless 

Lackman,  23  Mo.  168;  Rogers  v.  Troost,  v.  State,  32  Tex.  88;  State  v.  Thurtell,  29 

51  Mo.  470;  Dudley  v,  McCluer,  62  Mo.  Kan.    148;  Reg.  v,  Rowton,  10  Cox  C. 

241;  Anderson  z/.  Long,  10  S.  &  R.  (Pa.)  C.  25;  Reg.  v.  Hodgkiss,  7  C.  &  P.  298. 

55;  Porter  2/.  Seiler.  23  Pa.  St.  424;  Battles  If  the  prisoner's  counsel    brings   out 

V.  Landenslager,  84  Pa.  446;   Smets  v.  evidence  of  his  good  character  on  cross- 

Plunket.  I  Strob.  (S.  Car.)  372;  Wright  examination,  the  prosecution  may  then 

V,  McKee,  37  Vi.  161;  Atty.-Gen.  v.  Bow-  give  evidence  of  his  bad  character.    Reg. 

tnan.  2  B.  &  P.  532.  v.    Gadbury,  8   C.  &  P.  676;  Reg.    v. 

Evidence  of  the  character  of  one  under  Shrimpton,  3  C.  &  K.  373;  s.  c,  5  Cox 

whom  the  plaintiff  in  ejectment  claims  is  C.  C.  387. 

inadmissible.     Blackburn    v.   Lessee  of  In  an  indictment  for  assaulting  a  peace 

HoUiday.  12  S.  &  R.  (Pa.)  140.  officer  he  cannot  testify  to  his  knowledge 

4/  Felix  V.  State,  18  Ala.  720;  Hall  v,  of  the  prisoner's  bad  character  for   the 

State,  40  Ala.  693*,  Kee  v.  State,  28  Ark.  purpose  of  showing  that  he  had  reason- 

155;  People  V,  Ashe,  44  Cal.  288;  State  able  cause  to  suspect  him  of  the  crime 

V,  Turner.  19  Iowa,  144;  People  v.  Gar-  for  which  he  was  arrested.     Reg.  v.  Tu- 

bett,  17  Mich.  9;  Wesley's  Case,  8  Geo.  berfield,  10  Cox  C.  C.  i. 

•(Miss.)  383;  Schalleri'.  State,  14  Mo.  502;  6.  The  kind  of  character  proved  must 
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The  object  and  effect  of  such  evidence  is  to  disprove  guilt  by 
furnishing  a  presumption  that  the  defendant  would  not  have  com- 
mitted the  offence.  In  homicide  it  has  also  been  held  admissible 
to  aid  the  jury  in  ascertaining  the  grade  of  the  crime.^  No 
legal  inference  can  arise  from  a  failure  to  offer  evidence  of  good 
character. 

Evidence  of  good  character  must  be  considered  in  all  cases  where 
it  is  offered,  as  well  where  the  other  evidence  is  direct  as  where  it 
is  circumstantial.  Its  weight  is  not  confined  to  doubtful  cases ; 
but  it  may  of  itself  create  a  doubt.  The  degree  of  its  force  is  to 
be  determined  by  the  attending  circumstances,  and  not  by  the  grade 
of  the  offence.* 

In  homicide  the  violent  character  of  the  deceased  may  be  proved, 
but  only  where  the  evidence  shows  that  there  was  an  assault  com- 
mitted or  threatened  by  him  upon  the  prisoner,  and  a  doubt  was 

relate  to  the  particular  charge,  e.g.,  in  of  the  prosecution  is  a  doubtful  case,  and 
murder,  the  prisoner's  general  reputation  without  evidence  of  any  kind  on  the  part 
for  peace  and  good  order  is  admissible,  of  the  defence  the  jury  ought  to  acquit. 
People  V.  Stewart.  28  Cal.  395 ;  Kee  v.  To  say,  therefore,  that  proof  of  character 
State,  28  Ark.  155;  State  v,  Kiley,  43  is  only  available  under  such  circumstan- 
lowa,  294;  State  v.  King,  78  Mo.  555;  ces  is  to  say  that  it  is  of  no  substantial 
State  V,  Pearce,  15  Nev.  188;  State  v,  account  at  all.  Hanney  v.  Common- 
Emery,  7  At.  Rep.  (Vt.)  129.  wealth.  19  W.  N.  C.  (Pa.)  437.  Characf 
In  homicide  the  prisoner's  reputation  ter  should  be  submitted  to  the  jury  like 
as  a  good  soldier  is  inadmissible.  People  any  other  fact,  whether  the  other  evidence 
V.  Garbutt,  17  Mich.  9.  in  the  case  is  direct  or  circumstantial, 

1.  Carroll  v.  State,  3  Humph.  (Tenn.)  and  should  be  considered  by  them.  If 
315.  the  evidence  of  guilt  is  direct,  it  goes  to 

2.  A  failure  to  prove  his  good  charac-  its  credibility.  Stover  v.  People,  56  N. 
ter  raises  no  presumption  against  the  Y.  315;  People  v.  Raina,  45  Cal.  292; 
prisoner.  People  v.  Bodie,  i  Dana  (Ky.),  People  v.  Shepardson,  49  Cal.  629;  Peo- 
282;  People  V.  White,  24  Wend.  (N.  Y.)  pie  v.  Bell,  49  Cal.  485;  State  v.  McMur- 
520;  State  V.  Kabrich,  39  Iowa,  277;  phy,  52  Mo.  251;  State  v,  Alexander,  66 
State  V.  Dockstader,  42  Iowa,  432;  State  Mo  148.  But  against  tacts  positively 
7/.  Oikill,  7  Ire.  (N.  Car.)  251.  and  strongly  proven  it  cannot  avail.  State 

S.  Cancemi  v.  People,  16  N.  Y.  501;  v.  Turner,  19  Iowa.  149;  State  v.  Mc- 
Stevens  v.  People,  4  Park.  (N.  Y)3g6;  Murphy,  52  Mo.  251;  Commonwealth  z/. 
Harrington  v.  State,  19  Ohio  Stat.  264.  Webster,  5  Cush.  (Mass.)  295;  State  v. 
It  is  error  to  charge  that  good  character  Levigne,  17  Nev.  435;  U.  S.  v,  Jackson, 
only  stefJs  in  in  cases  of  doubt.  It  will  29  Fed.  Rep.  583.  It  is  not  itself  a  de- 
itself  sometimes  create  a  doubt  where  fence,  but  may  turn  the  scale  in  defend- 
none  without  it  would  exist.  Felix  v,  ant's  ifavor.  State  z/.  Donovan,  61  Iowa, 
State,  18  Ala.  720;  Rosenbaum  v.  State,  278. 

33  Ala.  354;  Dupree  v.  State,  33  Ala.  380;  In  some  States  it  is  held  that  such  evi- 

Harrison  v.  State.  37  Ala.  154;  Hall  v.  dence  can  only  be^  taken  into  considera- 

State,  40  Ala.  698;  People  v.  Ashe,  46  tion  when  a  reasonable  doubt  already  ex- 

Cal.  288;  People  v.  Kalkman  (Cal.),  13  ists  in  the  minds  of  the  jury.     People  v. 

Pac.  Rep.  500;  U.  S.  z'.  Jackson.  29  Fed.  Gleason,  i^Nev.  173;  State  t\  McGinnis, 

Rep.  503;  Kistler  v.  State,  54  Ind.  400;  6  Nev.  109;  State  v.  Wells,  Coxe  (N.  J.), 

McQueen  v.  State,  82  Ind.  72;  State  v.  424;  Rex  v.  Turner.  6  How,  St.  Tr.  613. 

Kinley.  43  Iowa.  294;  State  v,  Beebe,  17  In  Massachusetts  its  force  is  dependent 

Minn.  241;  Coleman  v.  State,  59  Miss,  upon  the  nature  of  the  ofifence.     '*  Where 

484;  Remsen    v.    People.   43   N.   Y.    6;  it  is  a  question  of  great  and  atrocious 

People  V.  Lamb,  2  Keyes  (N.  Y.),  360;  criminality,  the  commission  of  the  act  is 

Ktlpatrick  t/.  Commonwealth,  31  Pa.  St.,  so  unusual,  so  out  of  the  ordinary  course 

198;  Heine  V.  Commonwealth.  91  Pa.  St.,  of  thinf^s,  and  beyond  common  experi- 

145;  State  1/.  Edwards.  13  S.  Car.  30:  Lee  ence — it  is  so  manifest  that  the  ofifence, 

V.  State,  2  Tex.  App.  339;  State  v,  Daley,  if  perpetrated,  must  have  been  influenced 

53  Vt.  442.     "A  weak  case  on  the  part  by  motives  not  frequently  operating  upon 
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created  whether  the  homicide  was  perpetrated  from  malice  or  to 
repel  such  assault,  and  in  self-defence.^  On  a  similar  principle  the 
character  of  the  prosecutrix  in  rape  is  in  issue/^  Such  evidence 
may  be  rebutted  by  evidence  of  good  character,  which  is  not  ad- 
missible until  attacked.^ 

3.  In  Civil  Proceedings. — Of  Parties, — Evidence  of  the  character 
of  a  party  is  relevant  whenever  the  nature  of  the  proceedings 
is  such  as  to  put  it  in  issue.^  But  as  the  law  assumes  all  charac- 
ters to  be  good,  they  must  be  first  assailed  before  they  can  be 

the  human  mind — the  evidence  of  charac-  in  indictments  for  assault  and  battery, 
acter  and  of  a  man's  habitual  conduct  Pratt  z'.  State,  56  Ind.  179.  So  is  that  of 
under  common  circumstances  must  be  defendant's  wife  in  an  indictment  for  at- 
considered  far  inferior  to  what  it  is  in  the    tempt    to    levy  blackmail    by  accusing^ 

prosecutor  of  seducing;  his  wife.     McMil- 
lan V,  State,  60  Ind.  216. 

8.  The  peaceable  character  of  the  de- 
ceased cannot  be  shown  until  it  is  at- 
tacked. Ben  V,  State,  37  Ala.  103; 
People  V.  Hulse,  3  Hill  (N.  Y.),  309. 
Contra  in  rape  in  Turney's  Cas.,  8  S.  & 
M.  (Miss.)  104. 

4.  '*  Putting  character  in  issue  is  a 
technical  expression  and  confined  to  cer- . 


instance  of  accusations  of  a  lower  grade. 
Commonwealth  v,  Webster,  5  Cush. 
(Mass.)  295;  Commonwealth  v.  Hardy,  2 
Mass.  303. 

1.  People  V.  Lamb,  2  Keyes  (N.  Y.), 
360;  Reynolds  v.  People,  17  Ab.  Pr.  (N. 
Y.)  413;  Abbott  V.  People,  86  N.  Y.  460; 
State  V.  Field,  14  Me.  248;  s.  c,  31  Am. 
Dec.  52;  Ripley  v.  State,  2  Head(Tenn.), 
217;  Abernethy  v.  Commonwealth,  loi 


Pa.  St.  322;  Franklin  v.  State,  29  Ala.  19;  tain  actions,  from  the  notice  of  which  the 

State  V.  Chandler,  5  La.  Ann.  489;  s.  c,  character  of  the  parties,  or  some  of  them, 

52  Am.  Dec.  599;  State  v.  Robertson,  30  is  of  particular  importance."    Anderson 

La.  Ann.  340;  Cotton  v.  State,  31  Miss.  v.  Long,  10  S.  &  R.  (Pa.)  55. 


504;  Sute  V.  Keene,  50  Mo.  357;  State 
7/.  Bryant,  55  Mo.  75;  State  v.  Elkins,  63 
Mo.  159;  State  v.  Freeman,  3  Mo.  App. 
591 ;  Franklin  v.  State,  29  Ala.  14. 

**  When  the  conduct  of  the  deceased, 
although  in  itself  innocent,  is  such  that, 
illustrated  by  his  character,  its  tendency 
is  to  excite  a  reasonable  belief  of  immi- 


Character  is  put  in  issue  in  the  follow- 
ing actions: 

Breach  of  Promise  of  Xarriage. — ^The 
bad  character  of  the  plaintiff  for  chastity 
is  admissible  in  mitigation  of  damages. 
Van  Storch  v.  Greffen,  71  Pa.  St.  240; 
Foulkes  V.  Sellway,  3  Esp.  236;  Baddeley 
V.  Mortlock,  I  Holt,  151 ;  Irving  v.  Green- 


nent  peril,  the  evidence  ought  to  be  ad-     wood,  i  C.  &  P.  350;  Burnett  v.  Simp- 
mitted.  and  the  question  of  its  effect  left    kins,  24  111.    264.  Bench   v.  Merrick,    I 

Jns.  Cas.  (N.  Y.)  116;  Willard  v.  Stone, 
7  Cow.  (N.  Y.)  22;  Palmer  v.  Andrews,' 
7  Wend.  (N.  Y.)  142;  Kniffen  v.  McCon- 
nell,  30  N.  Y.  285.  This  action  does  not 
necessarily  involve  the  character  of  the 
parties.  Leckey  v.  Bloser,  24  Pa.  St.  401. 
But  when  the  plaintiff  claims  that  his 
character  has  been  damaged  it  is  compe- 
tent to  show  that  he  had  no  character  to 
damage.     Wharton  on   Evidence,  ^  52, 


to  the  determination  of  the  jury."  Frank- 
lin V,  State,  29  Ala.  14. 

But  such  evidence  is  inadmissible  un- 
less ir  is  shown  that  the  prisoner  was,  by 
the  violent  character  of  the  deceased,  im- 
pelled to  kill  him.  The  mere  bad  char- 
acter of  the  deceased  cannot  affect  the 
guilt  of  the  accused.  Quesenberry  v. 
State,  3  S.  &  P.  (Ala.)  308;  Chase  v. 
State,  46  Miss.  683;  State  v.  Keene,  50 


Mo.  357;  Commonwealth  v.  Ferrigan,  44    and  cases  supra.     Where    seduction    is 
Pa.  386;  Prickett  v.  State,  22   Ala.    39:    joined  with  the  breach,   the    plaintiff's 


s.  c,  58  Am.  Dec.  250;  State  v,  Hogue, 
6  Jones  (N.  Car.),  383;  State  v.  Thawley, 
4  Harr.  (Del )  562. 

2.  State  V.  Porshner,  43  N.  H.  89; 
State  V,  Knapp,  45  N.  H.  148;  Turney's 
Cas.,  8  S.  &  M.  (Miss.)  104.  Likewise  in 
bastardy  proceedings.  Walker  v.  State, 
6  Blf.  (Ind.)  I.  Contra  in  Rawles  v. 
State,  56  Ind.  433.  By  bringing  such  pro- 
ceedings the  prosecutrix  acknowledges 
her  want  of  chastity. 


character  before  the  seduction  is  equally 
in  issue.  Boynton  v,  Kellogg,  3  Mass. 
189;  Green  v,  Spencer,  3  Mo.  318. 

Libel  and  Slander. — Under  the  general 
issue  the  plaintiff's  bad  character  may  be 
shown  in  mitigation  of  damages.  Pad- 
dock V,  Salisbury,  2  Cow.  (N.  Y.)  811; 
Foot  V,  Tracy,  i  Jns.  R.  (N.  Y.)  46;  Hal- 
lowell  V,  Guntle,  82  Ind.  554;  Armstrong 


V.  Pierson,  8  Iowa,  29;  Dewiit  v.  Green- 
field,  5  Ohio,  225;  Duval  v,  Davey,  32 
Character  of  prosecutor  is  inadmissible    Ohio  Stat.  604;  Anthony  v.  Stephens,  x. 
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Mo.  254;  Henry  v.  Norwood,  4  W.  (Pa.) 
347;  Steinman  v.  McWilliams,  6  Pa.  170; 
Buford  V.  McLuny,  i  N.  &  McC.  (S. 
Car.)  268;  Sawyer  v.  Eifert.  2  N.  &  Mc- 
C.  (S.  Car.)  511;  Richards  v,  Richards,  2 
M.  &  R.  557;  Leicester  v.  Walter,  2 
Camp.  251.  Contra^  Scott  v.  Sampson, 
L.  R.  8  Q.  B.  D.  491;  Jones  v.  Stevens, 
II  Price,  235.  It  is  likewise  admissible 
under  pleas  of  the  general  issue  and  jus- 
tification, but  not  under  a  plea  of  justifi- 
cation alone.  Steinman  v.  McWilliams, 
6  Pa.  St,  170;  Drown  v,  Allen,  91  Pa.  St. 
393;  Paddock  t'.  Salisbury,  2  Cow.  (N.Y.) 
811;  Slow  %f.  Converse,  3  Conn.  345. 
Contra,  Stone  v,  Varney.  7  Mete.  (Mass.) 
86;  Downey  v.  Dillon.  52  Ind.  442;  Bell 
«/.  Park,  II  Ir.  C.  L.  R.  413.  Where  the 
plea  denies  the  libel  character  is  inadmis- 
sible. Forshee  v,  Abrams,  2  Iowa,  571. 
lUieioiu   ProAeontion.  —  Evidence    of 


vert,  59  Mo.  243;  Devlee  v.  Board- 
man,  20  Iowa.  But  his  family's  char- 
acter may  be  proved  to  show  that  the 
plaintiff  was  not  derelict  in  allowing  his 
daughter  to  associate  with  the  defendant. 
Parker  v.  Monteith,  7  Oreg.  277. 

Divorce. — Character  is  not  in  issue  in  di- 
vorce. Humphrey  z/.  Humphrey,  7  Conn. 
116;  Ward  V,  Thompson,  5  Port.  (Ala.) 
382;  Washburn  v.  Washburn,  5  N.  H.  195; 
Berdell  v.  Berdell,  80  111.  604;  Dwyer 
V,  Dwyer,  2  Mo.  App.  17.  Contra  in 
Bryan  v.  O'Bryan,  13  Mo.  16;  s.  c,  53 
Am.  Dec,  128,  where  the  charge  was 
adultery. 

Fnud. — A  mere  charge  of  fraud  does  not 
put  character  in  evidence  either  in  actions 
ex  contractu — Atkinson  v.  Graham,  5  W. 
(Pa.) 411;  Nashz/.  Gilkeson,  5  S.  &  R.(Pa.) 
352;  Anderson  v.  Long.  10  S  &  R.  (Pa.) 
55;  Fowler  v,  Ins.  Co.,  6  Cow.  (N.  Y.) 


general  bad  character  of  the  plaintiff  is     673;  Smetsz/.  Plunket,  i  Strob.  (S.  Car.) 


admissible  in  mitigation  of  damages,  and 
also  in  connection  with  other  evidence 
to  establish  probable  cause.  Bacon  v, 
Towne.  4  Cush.  (Mass.)  217;  Pullen  v. 
Glidden,  68  Me.  559;  Miller  v.  Brown, 
3  Mo.  127;  s.  c,  23  Am.  Dec.  693;  Greg, 
ory  V.  Chambers,  78  Mo.  294;  Winebid- 
dle  V,  Porterfield,  9  Pa.  St.  137;  Rodri- 
guez V.  Tadmire,  2   Esp.   271.    Contra, 


372 — nor  in  actions  ex  delicto.  Gough 
V,  St.  John,  16  Wend.  (N.  Y.)  647;  Wood- 
ruff V.  Whittlesey,  Kirby  (Conn.),  62. 
Contra^  Ruan  v.  Perry,  3  Cai.  (N.  Y.)  120; 
State  V.  Beebe,  17  Minn.  241;  Walker  7a 
Stephenson.  3  Esp.  284. 

Nor  is  such  evidence  admissible  where 
a  will  is  impeached  on  the  ground  of 
fraud.     Potter  v,  Webb.  6  Greenl.  (Me.) 


Newsam  v.  Carr,  2  Starkie,  69;  Downing  6;  Rogers  v.  Troost,  51  Mo.  470;  Thomas 

V.  Butcher,  2  M.&  R.  374.  v.  Stump.  62  Mo.  275. 

Where  the  arrest  of  plaintiff  was  made  Other  Actions. — Evidence  of  character 

on  complaint  made  by  defendant  on  his  is  also  inadmissible  in  actions  for  assault, 

own  knowledge,  the  character  of  plaintiff  Corning  «>.  Corning,  6  N.  Y.  97:  Willis  v. 

is  inadmissible;    otherwise    where    the  Forrest,  2  Duer  (N.Y. ),  310;  Porter  v.  Seil- 

complaint  is  made  on   information  and  er,  23  Pa.  St.  424;  Thompson  it.  Church, 

belief.     Skidmore  v.  Bricker,  77  111.  164.  i  Root  (Conn.),  312;  Givens  v.  Bradley, 

Character  is  also  inadmissible  in  trespass  3  Bibb  (Ky.),  195;  Reed  v.  Kelly,  4  Bibb 

for  false  arrest  against  a  constable.  Rus-  (Ky.),  401.    And  in  trespass.     Cummings 

sell  V.  Shuster.  8  W.  &  S.  (Pa.)  308.  v.  Crawford,  88  111.  312.     And  in  trover, 

SadnotioiL — The  character  of  the  plain-  where  the  defendant  is  virtually  charged 

tiff  is  not  in  issue.     Dain  v.  Wyckoff,  18  with    embezzlement.       Wright    v.    Mc- 


N.  Y.  45.  But  that  of  the  seduced  is. 
Stowell  V,  Beagle,  79  III.  257;  Wilson  v. 
Sprowl,  3  Pa.  49;  Haines  v.  Sinclair, 
23  Vt.  108;  White  V,  Murtland,  71  111. 
250;  Hoffman  v.  Kemerer,  44  Pa.  St.  452; 
Dodd  V.  Morris,  3  Campb.  520;  Hedges 
V.  Tagg,  7  L-  R.  Ex-  283. 

The  character  of  plaintiff's  family  is 
admissible  in  increase  of  damages,  for 
the  seduction  lowers  the  social  standing 
of  all  its  members.  Wilson  v,  Sproul,  3 
P.  &  W.  49;  McAulay  v.  Birkhead,  13 
Ire.  (N.  Car.)  28;  Thompson  v.  Clenden- 
ning,  I  Head  (Tenn.),  287;  Parker  v, 
Monteith,  7  Oreg.  277;  Andrews  v, 
Askey,  8  C.  &  P.  7;  Kcndrick  v.  Mc- 
Crary,  11  Ga.  603.  Contra^  Hainep  v, 
Sinclair,  23  Vt.  108. 

Evidence  of  defendant's  character  for 
chastity  is  admissible.     McKern  v.  Cal- 


V. 

Kee,  37  Vt.  161.  On  indictment  for 
breach  of  an  ordinance  against  fast  driv- 
ing, or  for  negligence,  the  character  of 
the  defendant  as  a  careful  driver  cannot 
be  shown.  Commonwealth  v,  Worcester, 
3  Pick.  (Mass.)  462;  Boggs  v.  Lynch,  22 
Mo.  563.  In  an  action  for  damages  for 
an  injury  occurring  through  the  negli- 
gence of  an  employee,  the  character  of 
the  employee  is  in  issue,  as  showing 
negligence  on  the  part  of  his  employer. 
Frazier  v.  Railroad  Co.,  38  Pa.  St.  104; 
Cook  V.  Parham ,  24  Ala.  2 1 .  But  in  such  a 
suit  the  plaintiff's  character  is  irrelevant. 
Johnson  z/.  Wells,  Farg:o  &  Co.,  6  Nev. 
224.  In  an  action  for  malpractice  the 
defendant's  character  as  a  physician  is  in 
issue.  Carpenter  v.  Blake,  10  Hun  (N. 
Y.),  358.  So  is  plaintiff's  character  io  an 
action  of  crim.  con.     Pratt  v.  Andrews, 
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proved  to  be  good.^     The  kind  of  character  to  be  proved  must 
be  determined  by  the  nature  of  the  question  in  issue.^ 

4.  How  Proved. — Character  is  a  fact  which  is  proved  by  another 
fact,  general  reputation.  It  cannot  be  shown  by  evidence  of  par- 
ticular and  specific  facts,^  but  may  be  proved  by  negative  testi- 

4  N.  Y.  493.     But  not  in  bastardy  pro-   for  honesty.     Drown  v.  Allen,  91  Pa.  St. 
cess.     Sidelinger  v.  Bucklin.  64  Me.  371.    393.     The  rule  does  net  let  in  reputation 

1.  This  is  the  general  rule»  and  the  at-  that  the  plaintiff  was  guilty  of  the  offence 
tack  may  be  made  either  by  plea  or  by  charged,  but  reputation  of  a  vicious  habit 
evidence.  Dame  v.  Kenney,  25  N.  H.  tending  to  the  commission  of  the  offence. 
318;  Severence  v.  Hilton.  24  N.  H.  147;  Bell  v.  Parke,  11  Ir.  C.  L.  R  413:  Scott 
Cornwall  v.  Richardson,  R.  &  M.  305;  v,  Sampson.  8  Q.  B.  D.  491.  Contra, 
Shurtleff  r.  Stevens,  51  Vt.  501;  Hann  v.  Vanderveer  v,  Sutphin,  5  Ohio  St.  293. 
Wilson,  28  Ind.  296;  Rhodes  v.  Ijames,  In  seduction  the  chastity  of  the  seduced 
42  Ara.  Dec.  604;  Inman  v.  Foster.  8  is  the  subject  of  the  character  evidence. 
Wend.  (N.  Y.)  602;  McCabe  v.  Platter,  Wilson  v.  Sprowl,  3  Pa.  49;  Stowell 
6  Blackf.  (Ind  )  405:  Miles  v.  Vanhorn,  v.  Beagle.  79  111.  525;  Haines  ?/.  Sinclair, 
17  Ind.  24s;  Houghtalingzr.  Kilderhouse.    23  Vt.  108. 

I  N.  Y.  530;    Tibbs  v.  Brown,  2  Gr.  Ca.       8.  General  reputation  h  the  opinion  of 
(Pa*)  39;  Leckey  v,  Bloser,  24  Pa.  St.  401.    a  man's  character  held  generally  by  those 
In  libel  evidence  of  the  truth  of  the  libel-    who  are  acquainted  with  him.     Theques- 
lous  words  is  such  an  attack  on  the  plain-    tion  then  is  what  people  in  general  say, 
tiff's  character  as  will  make  proof  of  good    not  what  others,  or  certain  others,  say  of 
character  admissible.     Mathews  v.  Hunt-    him.     Sorrelle  v.  Craig,  9  Ala.  534;  Ver- 
ley,  9  N.  H.  146;  Houghtaling  v.  Kilder-    non  v.  Tucker,  30  Md.  456;    Engleman 
bouse,  I  N.  Y.  530.     General  character  is    v.  State,  2  Ind.  91;    Commonwealth  v, 
not  admissible  in  reply  to  testimony  of    Rogers,  136  Mass.  158;  Pickens  f.  State, 
specific  acts  (e.g.,  of  lewdness).     Zitzer    61   Miss.   563;  Weaver  </.   Hendrick,  30' 
9.  Merkle,    24   Pa.   St.   410;   Leckey  v.    Mo.  502;   Matthewson  v.  Burr,  6  Neb. 
Bloser,  24  Pa.  St.  401.  311;  Taylor  v.  Ryan,  15  Neb.  573;  Saw- 

The  rule  is  sometimes  confined  to  cases  yer  v.  People,  i  N.  Y.  Cr.  249;  Gulerette 
in  which  character  is  not  put  in  issue,  v.  McKinley,  27  Hun  (N.  Y.).  320;  Dance 
Dudley  v.  McCluer.  65  Mo.  241;  Gregory  v.  McBride,  43  Iowa,  624;  Wike  v.  Light- 
V.  Thomas,  2  Bibb  (Ky.),  286.  This  ner,  n  S.  &  R.  (Pa.)  198;  Frazier  v, 
does  not  really  conflict  with  the  cases  Railroad  Co.,  38  Pa.  St.  T04;  Snyder  v. 
above,  the  difference  being  in  the  mean-  Commonwealth,  85  Pa.  St.  519  Nor  what 
ing  ascribed  to  **  put  in  issue.**  But  it  is  said  of  him  by  a  majority  of  his  neigh- 
has  been  held  that  where  character  is  put  bors.  A'dams  z/.  Hannon,  3  Mo.  222; 
in  issue  evidence  may  be  given  in  sup-  Emory  v.  Phillips,  22  Mo.  499.  Rumor 
port  of  it,  although  it  has  not  been  at-  is  not  reputation.  Campbell  v.  State,  23 
tacked.  Williams  v.  Haig,  3  Rich.  L.  Ala.  44:  Haley  z/.  Slate,  63  Ala.  83.  In 
(S.  Car.)  362;  s.  c,  45  Am.  Dec.  774.  this  State  a  distinction  is  made  between 

2.  See  supra,  n.  6,  p.  87;  Church  v.  a  man's  character  and  repuution,  and  a 
Drammond.  7  Ind.  17.  In  slander,  refer-  witness  who  says  that  he  is  not  acquaint- 
cnce  must  be  had  to  the  offence  charged  in  ed  with  the  latter,  but  knows  the  former, 
the  slander.  Paddock  z^.  Salisbury,  2  Cow.  is  allowed  to  testify.  Sullivan  v.  State, 
(N.  Y.)  811;  Leonard  v.  Allen,  11  Cush.  66  Ala.  48.  The  rule  is  applicable  to  the 
lMass.)24i;  Duval  v.  Davey,  32  Ohio  St.  proof  of  the  character  of  the  deceased  in 
604;  Smith  V.  Buckecker,  4  R.  (Pa.)  295;  homicide.  State  v.  Elkins.  63  Mo.  159; 
Conroe  V.  Conroe,  47  Pa.  St.  ic^8;  Moyer  State  v,  Abarr.  39  Iowa,  185;  Nichols  v. 
V.  Moyer,  49  Pa.  St.  210;  Drown  z/.  Allen,  People,  86  N.  Y.  641. 
91  Pa.  St.  393.  In  slander,  for  calling  Specific  facts  showing  character  cannot 
plaintiff  a  thief,  it  is  incompetent  to  prove  be  proved.  Every  man  is  supposed  to  be 
her  character  as  a  prostitute.  Douglass  capable  of  supporting  his  general  charac- 
V.  Tousey,  2  Wend.  (N.  Y.)  352.  So  of  ter,  but  is  not  likely  to  be  prepared  to 
character  as  an  atheist  in  slander  for  call-  answer  particular  facts  without  notice, 
ing  him  a  perjurer.  Ross  v.  Lapham.  Teese  v.  Huntingdon,  23  How.  (U.  S.)  2; 
14  Mass.  279.  In  slander  for  calling  Janson  v.  Stuart,  I  T.  R.  754:  Hirshmaa 
plaintiff  a  thief  it  is  proper  to  ask  for  his  v.  People,  loi  111.  568;  Walker  v.  State, 
character  as  a  thief,  and  it  was  held  error  6  Blf.  (Ind.)  i ;  Long  v,  Morrison,  14  Ind. 
to  rule  out  such  a  question  and  direct  that  595;  Wilson  v.  State,  16  Ind.  392;  Hallow- 
the  inquiry  should  be  as  to  his  character   ell  v.  Guntle,  8a  Ind.  554;  Taylor  v.  Com- 
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mony.^  It  must,  therefore,  be  proved  by  witnesses  who  are 
acquainted  with  the  general  reputation  of  the  person  whose  char- 
acter is  in  issue,  and  this  acquaintance  must  be  shown  before  the 
evidence  will  be  admitted/'*  The  individual  opinion  of  the  witness 
is  inadmissible.^     The  evidence  in  rebuttal  must  be  of  the  same 

tnonwealth,  3  Bush  (Ky.),  508;  Thurman  purpose  of  ascertaining  the  character  of 

V,  Virgin,  18  B.  Mon.  (Ky.)  785;  Hume  an  individual  is  incompetent  to  testify  to 

V,  Scott.  3  A.  K.  M.  (Ky.)  261;  Macdon-  it.     Douglass  v,  Tousey,  2  Wend.  (N.  Y.) 

aid  V.  Garrison,  2  Hilt.  (N.  Y.)  510;  Cor-  352;  Sorrelle  v,  Craig,  9  Ala.  534;  Reid  v. 

ning  V,  Corning.  6  N.  Y.  97;    Conley  v.  Reid,  2  C.  E.  Gr.  (N.  J.)  loi;  Curtis  v. 

Meeker,  85  N.  Y.  618;  Seymour  v.  Far-  Fay,  37  Barb.  (N.  Y.)  64;  Kelley  v.  Proc- 

rell,  51  Mo.  95;  Sawyer  z'.  Eifert,  2  N.  &  tor,  41  N.  H.  586;  Dave  v.  State,  22  Ala. 

Mc.  C.  (S. Car. )  5 1 1 :  Johnson  v.  Brown,  5 1  23. 

Tex.  65.     There  is  an  exception  where        It  was  held  not  to  be  necessary  to  first 

character  for  chastity  is  in  issue.     In  this  inquire  of  witness  whether  he  knew  the 

case  particular  acts  may  be  proved,  but  plaintiff's  general  character  for  chastity 

here  it  has  been  said  the  fact  of  chastity  in  Senter  v,  Carr.  15  N.  H.  351. 
itself  is  in  issue.     Ford  v.  Jones,  62  Barb.        One's  neighborhood  extends  as  far  as 

(N.  Y.)  484;   Gulerette   v.  McKinley,  27  one  is  well  known.     Kelley  v.  Proctor, 

Hun  (N.  Y.),  320;  White  v.  Murtland.  71  41  N.  H.  139;  Dupree  v.  State,  33  Ala. 

111.  258:  Westz/.  Druff,  55  Iowa,  335.    But  380;  Griffin  v.  State,  14  Ohio  St.  55.    And 

see  Hoffman  v,  Kemerer,  44  Pa.  St.  452.  see  State  v.  Henderson  i  S.  E.  Rep.  (W. 

An   exception   is  also   made  in  case  of  Va.)  225;    People   v,    Lyons,    51   Mich. 

crimen  jaisi  in   Betts  v.    Lockwood,    8  215. 
Conn.  488.  It  is  not  necessary  that  impeaching 

1.  As  good  characters  are  generally  witness  should  live  in  the  same  neigh- 
little  talked  about,  a  witness  may  testify  borhood.  Wallis  v.  White,  58  Wis.  26; 
that  he  has  never  heard  a  person*s  char-  Chess  v.  Chess,  i  Pa.  32. 

acter  spoken   of,  or  that  he  has  never       The  number   of   character  witnesses 

heard  anything  against    it.      Hadjo    v.  allowed  rests  in  the  discretion  of  the 

State,    13  Ala.    718;  Dave  v.   State,  22  court.     Cox  v,  Priutt,  25  Ind.  90.     Ordi- 

Ala.   23;    Ward    v.    State,    28  Ala.    53;  narily  one  will  not  be  satisfactory.    Waf- 

Childs  V.  Srate.  55  Ala.  28;  State  v,  NeU  ford  v.  State,  44  Tex.  439. 
son,  58  Iowa,  208;  State  v,  Lee,  22  Minn.       4.  Ayres  v.  Duprey,  27  Tex.  523;  Com- 

407;  Davis  V,  Foster,  68  Ind.  238;  Craig  roonwealth    v.    Rogers,    136  Mass.  158; 

V.  Craig,    5    R.   (Pa.)  91;    Johnson    v.  Reg.  v,  Rowton,  10  Cox  C.  C.  25;  State 
Brown,  51  Tex.  65:  Davis?/.  Franke,  33  ,v.  King,   78  Mo.  555;    Kitteringham  v. 

Gratt.  (Va.)  413;  Rex  v,  Rowton.  10  Cox  Dana,  58  Iowa,  632;  Sargent  v.  Wilson, 

C.  C.  25.     One  who  testifies  that  he  does  59  N.  H.   396;    Best  on  Evidence,  260. 

not  know  a  witness's  character  for  truth  But  an   impeaching  witness  may,  after 

may  be  asked  if  he  ever  heard  it  ques-  testifying  to  general  character  for  truth 

tioned.     Lenox  v.  Fuller,  39  Mich.  268.  and  veracity,  be  asked  and  testify  wheth- 

2.  The  witness  to  character  should  or-  er  he  would  believe  the  impeached  wit- 
dinarily  be  of  the  same  community  as  the  ness  on  oath.  Bogle  v.  Kreitzer.  46  Pa. 
one  whose  character  is  inquired  into;  St.  465;  Taylor  v.  Taylor,  16  Ga.  465; 
and  he  should  speak  from  a  knowledge  Stokes  v.  State.  18  Ga.  17;  State  v.  How- 
of  bis  reputation,  acquired  by  time  and  ard,  9  N.  H.  485;  Knight  v.  House,  29 
the  general  speech  of  the  people  who  Md.  T94;  Marshall  v.  State,  5  Tex.  App. 
know  and  have  the  opportunity  of  form-  273 ;  Pleasant  v.  State,  15  Ark.  624; 
ing  an  opinion  from  their  knowledge.  Stevens  v.  Irwin,  12  Cal.  306:  State  v, 
Cheritree  v,  Roggen,  67  Barb.  (N.  Y.)  Meadows,  18  W.  Va.  658;  Mawson  v. 
124;  Martin  v.  Martin,  25  Ala.  201;  Hartsink,  4  Esp.  104;  Carlos  v.  Brook, 
State  V,  Cox,  67  Mo.  392;  Kelly  v.  Proc-  10  Ves.  50;  Rex  r.  Brown,  i  L.  R.  C.  C. 
Cor,  41  N.  H.  137;  Dupree  v.  State,  70;  s.  c,  10  Cox  C.  C.  453.  But  he  must 
33  Ala.  380;  Davis  v,  Franke,  33  Gratt.  show  his  knowledge  of  general  reputa- 
(Va.)4i3;  Reg.  v,  Rowton,  10  Cox.C.  C.  tion  of  the  impeached  witness  before  he 
35.  It  is  essential  that  the  witness  should  will  be  allowed  to  say  whether  he  would 
know  the  reputation  rather  than  the  per-  believe  him  on  oath  Lyman  v,  Phila- 
son  himself  who  bears  it.  Martin  v.  delphia,  56  Pa.  St.  488.  Contra,  Willard 
Martin,  25  Ala.  201.  v.  Goodenough,  30  Vt.  393:  Railroad  Co. 

A  stranger  who  has  gone  to  a  particu-  v.  Anthony,  43  Ind.  183;  King  v.  Ruck- 

lar  locality  and  made  inquiries  for  the  man,  5  C.  E.  Gr.  (N.  J.)  317;   State  v, 
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kind,  whether  by  cross-examination  or  by  independent  testimony.* 
The  character  proved  must  be  ante  litem  motam^  and  in  the  case 
of  the  impeachment  of  a  witness  must  be  that  enjoyed  within  a 
reasonable  time,  i.e.,  it  must  be  recent  enough  to  show  his  charac- 
ter at  the  time  when  he  testifies.^ 

6.  Of  Witnesses. —  Evidence  of  a  witness's  bad  character  for  veracity 
is  admissible*  for  the  purpose  of  impeaching  his  credibility  ;*  and 


Mair$,  Coxe  (N.  J.),  453;  State  v.  Rush, 
77  Mo   519;  Walton  v.  State,  88  Ind.  9. 

It  is  not  necessary  that  the  witness  be 
asked  whether  he  would  believe  the  im- 
peached witness  on  oath.  Bank  v.  Keel- 
er.  109  111.  385. 

After  testimony  as  to  general  reputa- 
tion, it  is  admissible  to  ask  him  whether 
he  is  worthy  of  belief:  this  is  not  the 
same  as  asking  him  if  he  would  believe 
him  on  oath.  Bluitt  v.  State.  12  Tex. 
A  pp.  39;  Holbert  v.  State,  g  Tex.  App. 
219;  8.  c,  35  Am.  Rep.  728. 

1.  Commonwealth  v.  O'Brien,  119 
Mass.  342;  Rodman  v.  State,  I  Blackf. 
(Ind.)  96;  Engleman  v.  State,  2  Ind  91 ; 
s.  c,  52  Am.  Dec.  494;  Snyder  v.  Com- 
monwealth. 85  Pa.  St.  519 ;  State  v, 
Elkins.  63  Mo.  159:  McCarty  v.  People, 
51  111.231;  Keener  v.  State,  18  Ga.  194. 
Contra^  Stale  v.  Jerome,  33  Conn.  265; 
and  r/.  Abenethy  v.  Commonwealth,  loi 
Pa.  St.  322. 

Particulars  were  held  admissible  on 
cross-examination  in  State  v.  Arnold,  12 
Iowa,  480;  People  v.  Clark,  i  Wh.  C.  C. 
(N.  Y.)  292:  Leonard  v,  Allen,  11  Cush. 
(Mass.)  241;  Reg.  v,  Hodgkiss,  7  C.  &  P. 
298. 

On  cross-examination  a  witness  may 
be  asked  if  he  has  not  heard  certain  re- 
ports which  tend  to  contradict  his  testi- 
mony as  to  character.  Carpenter  v. 
Blake,  10  Hun  (N.  Y.),  358;  Oliver  v. 
Pate.  43  Ind.  132. 

Where  particulars  are  brought  out  on 
cross-examination,  they  cannot  be  gone 
into  on  re-examination.  Gulerette  v.  Mc- 
Kinley,  27  Hun  (N.  Y.),  320. 

Where  on  cross-examination  a  witness 
gives  the  name  of  one  whom  he  has  heard 
speak  against  the  person  whose  character 
is  being  investigated,  he  may  be  asked 
what  he  said.     People  v.  Annis,  13  Mich. 

511. 

2.  Reid  v,  Reid,  2  C.  E.  Gr.  (N.  J.)  toi. 
In  slander  the  character  proved  must 

be  that  which  the  plaintiff  enjoyed  before, 
and  not  after,  the  slander,  for  the  slander 
itself  might  have  affected  his  character. 
Douglass  V.  Tousey,  2  Wend.  (N.  Y.)  352. 
So  in  seduction  and  breach  of  promise. 
Stowell  V.  Beagle.  79  111.  525;  White  v. 
Murtland,  71  111.  250;  Boynton  v.  Kellogg, 
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3  Mass.  189;  Green  v.  Spencer,  3  Mo.  318; 
Capeheart  v.  Carradine.  4  Strob.  (S.  Car.)- 
42;  Elsam  V.  Fawcett,  2  Esp.  562.  And 
in  malicious  prosecution.  Winebiddle  v. 
Porterfield,  9  Pa.  St.  137.  In  criminal 
cases  the  prosecution  cannot  show  charac- 
ter subsequent  to  the  indictment.  State 
V.  Kinley,  43  Iowa,  294;  Commonwealth 
V,  Sackett,  22  Pick.  (Mass.)  394.  Or  the 
discovery  of  the  offence.  White  v.  Com- 
monwealth, 80  Ky.  480;  Wroe  v.  State, 
20  Ohio  St.  461. 

8.  What  is  a  reasonable  time  is  gener- 
ally within  the  discretion  of  the  court  to 
decide.  Holliday  v.  Cohen,  34  Ark.  707; 
Manion  v,  Lambert,  10  Bush  (Ky.),  298; 
Rucker  v.  Beatty,  3  Ind.  70;  Stratton  v. 
State,  45  Ind.  458;  Aurora  v,  Cobb,  21 
Ind.  492;  State  v,  Howard,  9  N.  H.  485; 
Willard  v.  Goodenough,  30  Vt.  393;  Buse 
V.  Page,  32  Minn,  in;  Packet  Co.  v, 
McCool,  83  Ind.  392;  Wood  v.  Matthews, 
73  Mo.  477;  Kelly  «/.  State.  61  Ala.  19; 
Railroad  Co.  v,  Richardson,  66  Ind.  43. 
But  where  later  character  has  been  shown 
to  be  bad,  previous  good  character  may 
be  proved.  Bank  v.  Hobbs,  11  Gray 
(Mass.),  250. 

4.  See  cases  in  note  2,  p.  94. 

The  bad  character  of  a  subscribing  wit- 
ness may  be  shown  to  repel  the  presump- 
tion arising  from  his  signature.  Boylan 
V.  Meeker,  4  Dutch.  (N.  J.)  274.  And 
evidence  may  then  be  given  of  his  good 
character.  Black  v.  Ellis,  Riley  (S.  Car.), 
73.  So  where  book  entries  are  offered 
in  evidence,  the  character  for  honesty  of 
the  person  who  made  them  may  be  at- 
tacked. Crouse  v.  Miller,  10  S.  &  R.  (Pa.) 
155;  Barber  v.  Bull.  7  W.  &  S.  (Pa.)  391; 
Tomlinson  </.  Borst,  30  Barb.  (N.  Y.)  42. 
Centra^  Long  v.  Taylor,  29  Hun  (N.  Y.), 
127. 

6.  After  a  witness's  character  has  been 
impeached,  his  evidence  should  still  be 
considered  by  the  jury  and  given  such 
weight  &3  under  the  circumstances  it  is 
entitled  to.  Fuller  v.  Rouncevillc,  29  N. 
H.  555;  Johnson  v.  Brown,  51  Tex.  65; 
Sharp  z/.  State,  16  Ohio  St.  218;  Belcher 
z/.  Conner,  I  S.  Car.  88;  Jernigan  v.  Wai- 
ner.  12  Tex.  189.  But  his  testimony  to  be 
believed  should  be  corroborated,  if  the 
impeachment  of  his  character  is  success- 
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when  his  character  has  been  attacked  evidence  may  then,  and  not 
before,  be  given  in  support  of  it.*  The  inquiry  must  be  confined 
to  his  character  for  truth  and  veracity.* 

ful.     Smyth  v.  Oliver,  31  Ala.  39;  Adams  Where  the  attesting  witnesses  to  a  will 

7'.  Adams.  2  C.  E.  Gr.  (N.  J.)  324.  are  dead,  and   it  is  impeached  on  the 

1.  State  V.  Cooper,  71  NIo.  436:  Stam-  ground  of  fraud  in  procuring  it,  and  that 

per  7'.  Griffin,  12  Ga.  450;  Harrington  v.  fraud  is  imputed  to  the  witnesses,  evi- 

Lincoln,  4  Gray  (Mass.).  563;  Hey  wood  dence  of  their  good  character  may  be 

V.  Reed,  4  Gray  (Mass.).  574;  Atwood  v,  given.    Stephenson  v.  Walker,  4  Esp.  50; 

Dearborn,  i  Allen  (Mass.).  483;  Clark  v,  Provis  v.  Reed,  5  Bing.  435. 

Bond,  29  Ind.  555;  Brand  v.  Campbell,  2.  Rapalje's  Law  of  Witnesses,  §197; 

S6  Ind.  516;  Fitzgerald  v,  Goff.  99  Ind.  U.  S.  z/.  Van  sickle,  2  McLean  C.  C,  219; 

28;  People  V.  Gay,  7  N.  Y.  378;  Vance  v.  Bank  v.  Coote.  3  Cr.  C.  C.  169;  Gass  v. 

Vance,  2  Mete.  (Ky.)  583;    Fletcher   v.  Stinson,  2   Sumn.  C.  C.  605;   U.  S.  v. 

State,  49  Ind.  124;  Vernon  v.  Tucker,  30  Masters.   4  Cr.   C.    C.   479;  Nugent  v. 

Md.  456;   People  z/.  Bush,  65  Cal.  129;  State,   18  Ala.  521;  State  v.   Randolph, 

Turner  v.    Commonwealth.    86   Pa.  54;  24  Conn.    363;    Boswell    v,    Blackman, 

State  V.  Thomas.  78  Mo.  327;  Braddle  v.  12  Ga.  591;    Frye  v.  Bank,  ii  III.  367; 

Brownfield,   9  W.   (Pa.)  124;   Weru   v.  Crabtree  v,   Kile,  21   111.  180;    Fletcher 

May,  21  Pa.  St.  274.  v.  State,  49  Ind.  124;   Farley  v.  State, 

Evidence  of  good  character  is  admissi-  57  Ind.  331;  Carter  v.  Cavenaugh,  i  Gr. 

ble  where  the  attack  is  made,  though  un-  (Iowa)  171;    Herzman  v,  Oberfelder,  54 

successfully,   as  where    the   impeaching  Iowa,  83;  Taylor  v.  Clendining,  4  Kan. 

witness  unexpectedly  testified   to  good  524;  Phillips  v.  Kingsfield,  19  Me.  375; 

character.    Commonwealth  v.  Ingraham,  Slate  v.  Bruce,  24  Me.  71;  Shaw  z/.  Em- 

7  Gray  (Mass.),  46;  Wilson  v.  State,  17  ery.  42  Me.  59;  State  v.  Morse,  67  Me. 

Tex.  App.  525.  428:  Commonwealth  v,  Moore,  3  Pick. 

The  attack  on  witnesses  character  may  (Mas$.)  194;  Bank  v.  Hobbs.  Ii  Gray 
be  made  in  cross-examination.  Vernon  (Mass.).  250;  Webber  v.  Hanke.  4  Mich. 
V.  Tucker.  30  Md.  456.  Noel  v.  Dickey.  198;  Rudsdill  v,  Slingerland,  18  Minn. 
3  Bibb  (Ky.).  268:  Russell  v  Coffin,  8  380;  Newman  v.  Mackin,  13  S.  &  M. 
Pick.  (Mass.)  143.  By  proving  bis  for-  (Miss.)  383;  Smith  v.  State,  58  Miss.  867; 
mer  conviction  of  a  crime.  People  v.  Hoitt  v.  Moulton.  21  N.  H.  586;  Atwood 
Amaacus,  50  Cal.  233;  Gcrtz  v.  Rail-  v.  Impson,  5  C.  E.  G.  (N.  J.)  150;  Craig 
road  Co.,  137  Mass.  77.  By  evidence  v.  State,  5  Ohio  St.  605;  State  v.  Alex- 
tending  to  prove  his  subornation.  Peo-  ander.  2  Mill  (S.  Car.).  171;  Clark  v, 
pie  V.  Ah  Fat,  48  Cal.  61.  Or  by  proof  Bailey,  2  Strob.  (S.  Car.)  143;  Boon  v. 
of  conflicting  statements  previously  made  Wethered,  23  Tex.  675;  Ayres  v.  Duprcy, 
by  him.  Dixon  v.  State.  15  Tex.  App.  27  Tex.  593;  Powers  v.  Leach,  26  Vt. 
271;  Railway  Co.  v.  Frawley  (Ind.),  9  N.  270;  Willard  v.  Goodenough,  30  Vt.  393; 
E.  Rep.  594;  Haley  v.  State,  63  Ala.  83.  Rixey  v,  Bayse,  4  Leigh  (Va.),  330;  Uhl 
Mere  contradiction  among  witnesses  is  v.  Commonwealth,  6  Gratt.  (Va.)  706. 
not  ground  for  proving  good  character.  Accordingly  evidence  of  a  witness  s  bad 
Pruiit  V.  Cox.  21  Ind.  15;  Russell  z/.  Cof-  character  for  chastity  is  inadmissible, 
iin,  8  Pick.  (Mass.)  143.  Nor  is  evidence  BoUes  v.  State,  46  Ala.  204;  People  v. 
that  he  has  made  material  false  state-  Yslas,  27  Cal.  630:  Weathers  v,  Barks- 
ments.  Brown  z/.Mooers,  6  Gray  (Mass.),  dale,  30  Ga.  888;  Kilburn  </.  Mullen.  22 
451.  Iowa,  498;  Bakeman  v.  Rose,  14  Wend. 

Where  a  prisoner  takes  the  stand  in  (N.  Y.)  J05;  Ford  v.  Jones,  62  Barb, 
his  own  behalf,  his  character  as  a  witness  (N.  Y.)  484:  Commonwealth  v.  Church- 
may  be  impeached,  but  such  impeaching  ill,  11  Mete.  (Mass.)  538;  Gilchrist  v, 
evidence  goes  to  his  credibility  only.  McKee,  4  W.  (Pa.)  380;  Spears  z/.  Forest, 
Adams  v.  People,  9  Hun  (N.  Y.),  89;  15  Vt.  435;  Merriman  v.  State,  3  Lea 
Sute  V.  Robertson,  i  S.  E.  Rep.  (S.  Car.)  (Tenn.),  3^3;  Ketcbingman  v.  State,  6 
443;  People  V,  Beck,  58  Cal.  212;  State  Wis.  426.  Or  for  intemperance.  Thayer 
V.  Beal.  68  Ind.  345  And  in  England  v.  Boyle,  30  Me.  475;  Hoitt  v.  Moulton, 
in  such  a  case  his  previous  conviction  21  N.  H.  586;  Brindle  v,  Mcllvaine,  10 
of  certain  crimes  is  admissible  in  rebut-  S.  &  R.  (Pa.)  282.  Evidence  as  to  truth 
tal  by  7  and  8  G.  IV.  c.  28.  s.  ii;  6  and  and  integrity  was  held  properly  admitted 
7  W.  IV.  c.  hi;  24  and  25  Vict.  c.  96,  s.  in  Heath  v.  Scott,  65  Cal.  548. 
116.  and  c.  99,  s.  37;  Steph.  Dig.  Ev.  On  the  other  band,  it  is  held  that  the 
art.  56.  inquiry  is  not  confined  to  the  witness's 
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CHARCOAL. — Coal  made  by  charring  wood  under  turf,  or  in 
other  circumstances  to  exclude  air;  wood  coal.^ 

CHAROS.^ — ^The  burden,  obligation,  or  duty  laid  or  imposed 
upon  a  person  or  thing.*  The  person  or  thing  committed  or  in- 
character  for  Teracitv,  but  should  extend  tures  of  bone,"  and  the  exemption  of 
to  his  general  moral  character.  Majors  ''charcoal "  by  such  an  act  from  taxation 
V.  State.  29  Ark.  112:  Ward  v.  Sute,  28  does  not  exempt  animal  charcoal  or  booe- 
Ala.  53:  People  v.  Beck.  58  Cal.  212;  black  produced  in  the  noanner  above 
Slate  V.  Kirkpatrick  (Iowa),  10  N.  W.  R.  stated.  Schreifer  v.  Wood,  5  Blatch.(U. 
660;  Stote  V,  Hart  (Iowa).  25  N.  W,  R.  99;  S.  C.  C.)  215. 

Hume  V,  Scott,  3  A.  K.  M.  (Ky.)  260;        %.  MftiaetiTe  WgntflimiMW  of  fh«  Tttrm 

Blue  V.   Kibby,   I  T.   B.  M.  (Ky.)  195;  rests  in  the  idea  of  obligation,  directly 

Tacket  v.  May,  3  Dana(Ky.).  79;  Hutch-  bearing  upon  the  indiTidual  thing  or  per- 

ings  V.  Caviller.  3  H.  &  McH.  (Md.)  389;  son  to  be  affected,  and  binding  him  or  it 

State  V.   Shields,  13  Mo.  236;  State  v.  to  the  discharge  of  the  duty  or  sattsfac- 

Hamilton,  55  Mo.  523:  State  v.  Miller,  tion  of  the  claim  imposed.     Thus  charg- 

71  Mo.  89:   Day  v.  State,  71  Mo.  422;  ing  an  estate  with  the  payment  of  a  debt 

State  V.  Breeden,  58  Mo.  507;  State  v,  is  appropriating  a  definite  portion  to  the 

Grant.  76  Mo.    239;   State  v.  Rugan.   5  particular  purpose;    charging  a  person 

Mo.  App.  592;  People  v.  Mather,  4  Wend,  with  the  commission  of  a  crime  is  poini- 

(N.  Y.)229;  State  z^.  Stallings.  2  Hay.  (N.  ing  out  the  individual  who  is  bound  to 

Car.)  30;  State  v.   Boswell,  2  Dev.  (N.  answer  for  the  wrong  committed;  rharg- 

Car.)  209;  Commonwealth  v,  McCiain.  4  ing  a  jury  is  staling  the  precise  principles 

Clark  (Pa.).  462;  Gilliam  v.  State,  i  Head  of  law  applicable  to  the  case  immediately 

(Tenn.)  38;    and  see  Teese  v.  Hunting-  in  question.     In  this  view,  a  charge  will 

don.  23  How.  (U.  S.)  2.     But  it   is   not  in  general  terms  denote  a  responsibility 

error  to  ask  the  impeaching  witness  if  he  peculiar  to  the  person  or  thing  affected 

knows  the  witness*s  gen  era!  reputation  for  and  authoritatively  imposeit.  or  the  act 

truth  and  veracity.    Knode  v.  Williamson,  fixing  such  r^pon^^tbility.     Bouvier. 
17  Wall.  (U.  S.)  586.      Bad  character  for        S.  At  AppUtd  to  Propertj,  charge  signi- 

chastity  was  admitted  to  impeach  a  wit-  fies  that  it  is  a  security  for  the  payment 

ness  in  Sword  v.  Nestor.  3  Dana  (Ky.),  of  a  debt  or  performance  of  an  obliga- 

453;  Evans  v.  Smith,  5  T.  B.  Mon  (Ky.)  tion.     There  is  a  distinction  between  a 

363;  Railroad  Co.   v.  Anthony.  43  Ind.  covenant  that  all  the  estates  of  a  coven- 

183:  Slate  tf.  Shields.  13  Mo.  236;  s.  c.  53  antor  are  charged  with  a  sum  of  money. 

Am.  Dec.  147.     And  see  James  v.  State,  and  that  he  will  charge  his  estates;  the 

13  Tex.  168.  former  is  a  charge  upon  all  covenantor's 

It  is   provided  in  Indiana  by  statute  lands,   the   latter    is    not.      Falkner  v, 

that  '*  in  all  questions  affecting  the  credi-  O'Brien.  2  Ball.  &  B.  223. 
bility  of  a  witness,   his  general   moral        A   simple  covenant  or  agreement  to 

character  may   be  given   in    evidence.**  charge  Und    will   not  create    a  charge 

R.  S.  of  188 1,  sees.  505  and  1803:    Far*  upon   the  debtor's  real  estate  when  no 

ley  V.  Strtte.  57  Ind.  333.     So  in  Iowa  by  particular    land    is    mentioned,   or    the 

Code.  §3694;  State  V.  Egan,  59  Iowa,  636.  agreement  is  only  for  a  personal,  with 

1.  Neither  in  the   popular  use  of  the  power  to  call  for  a  real  security,  or  where 

word  por  in  commercial   contra'*ts  and  it  otherwise  appears  to  be   intended  to 

legal  phraseolo}i>y.  does  the  simple  term  rely  only  upon   the  covenant.     Collins 

"charcoal."  without  the  word  ** animal"  r.  PJummer.  i  P.  W,  104. 
before  It.   include  bone-black  or  animal         It  is  a  general  term  applying  as  well 

charcoal.    Animal  charcoal  or  bone-black  to  mort^a{*es.  liens,  incumbrances,  writs 

produced  by  the  process  of  burning  bone,  of   execution,    etc.,    or   ;iS   to  securities 

or  exposing  it  to  the  action  of  fire,  in  the  which  have  no  special  name,  and  where 

same  manner  that  wood  is  exposed  to  the  there  is  not  necessarily  a  personal  debt, 
action  of  fire  to  produce  vec:etable  char-         Where  a  complaint  set  forth  a  series  of 

coal,  and  bone-dust  produced  by  the  pro-  loans  and  advances,  and  of  renewals  of 

cess  of  pulverizing  or  grinding:  bones  or  notes  given  therefor,  and  alleged  that  at 

pieces  of  bone,  whereby  they  are  reduced  the  lime  of  each  loan  and  of  each  re- 

to  small  fragments  of  no  ref^ular  or  uni-  newal  a  charge  of  one  per  cent  upon  the 

form  shape  or  size,  are  **  manufactures  of  amount  of  the  debt  was  made  in  addition 

bone**  within  the  description  of   an  In-  to  lawful  interest,  and  that  thereafter  a 

tcmal   Revenue  Act,  taxing  **manufac-  balance  was  claimed   by  defendant  (the 


^<rio«  Xiuiagt.                           CHARGE,  VazUui  XMsingi. 

KB<fcr)asdoeto  it  on  all  previoos  trans-  pass  the  fee,  but  only  a  devtse  to  A.  of 

aciioos.  and  tbai  it  granted  a  renewal  of  his  lands,  after  the  debts  and  legacies  are 

(Ik  /oao  upon  the  borrower,  giving  his  paid,  the  devisee  takes  oniy  an  estate  for 

note  for  ibe  amnunt  claimed,  held,  .  .  .  life.     Johnson   v.    Bull,   lo  Johns.   148: 

tiuit  the  word  "chaiige"  in  the  association  Jackson  v,  Martin,  18  Johns.  35;  Speaker 

ifl  wfaich  it  was  found  in  the  complaint  v.  Van  Alstyne,  18  Wend.  200;  McLellan 

imp/ied  not  only  a  demand  made,  but  ao  ».    Turner,    15    Me.    436;    IJthgow    v, 

oblifaiion  impo5ed   and    taken.      Mer-  Kavenagh,  9  Mass.  161 ;  Gibson  v.  Hor- 

chan(s  Ex.  N.  Bk.  v.  Com.  Warehouse  ton.  5  Harr.  &J.  177;  Beall  v.  Holmes,  6 

Co.,  49  N  J  635.  Harr.  &  J.  208.    But  where  the  will  directs 

Ib  ft  Knrtgtgs— Wlwn  not  Synonyminis  an  act  to  be  done  which  cannot  be  accom- 

vitkLioL— in  an  indenture  of  mortgage  plisbed,  unless  a  greater  estaie  than  one 

executed  by  a  railroad  corporation   to  for  life  be  taken,  it  becomes  necessary 

tmsices,  10  secure  bonds  issued  to  raise  that  the  devise  be  enlarged  to  a  fee; 

money  to  pay  off  its  existing  indebted-  where  by  the  devise  the  devisee  is  to 

Bess,  and  to  complete  and  equip  its  road,  pay  "  thereout"  or  out  of  the  "estate" 

tbe  corporation    covenanted    with    the  certain  legacies,  it  is  a  charge  on  the  es- 

trustees  that  the  expenditure  of  all  sums  tate      Such  a  charge  is  no  interest  in. 

of  money  realized  from  the  sale  of  the  but  a  lien  upon,  the  lands.     Gardner  v. 

bonds  should  be  made  with  the  approval  Gardner.  3  Mason,  178;  Taft  v,  Morse,  4 

of  at  least  one  of  the  trustees,  and  that  Met.  (Mass.)  523;  Thayer  v.  Finnegan, 

bis  assent  in  writing  should  be  necessary  134  Mass.  62:  Walters*  App.,  95  Pa.  St. 

to  all  contracts  madie  by  the  company  305;  4    Kent's   Com.    541;    Denison  v. 

before  tbe  same  should  be  a  charge  upon  King,  i  Ves.  &  B  260. 

aayof  the  sums  received  from  such  sales;  Charging  Part  of  a  Bill. — In  equity, 

kdi,  that  a  contractor,  agreeing  with  the  pleading    consists    of    some    allegation 

corporation  to  construct  a  portion  of  the  which  sets  forth  the  matters  of  defence 

road,  and  obtaining  the  assent  of  two  of  or  excuse  which  it  is  supposed  the  defeod- 

the  trustees  to  his  contract,  and  subse-  ant   intends   or   pretends   to  set  up,  to 

qocmly  doing  the  work,  did  not  acquire  justify    his     non-compliance    with    the 

any  lien  for  the  payment  of  his  work,  plaintiff's  claim,  and  then  charges  other 

Dnder  this  covenant  of  the   indenture,  matters   which    disprove  or    avoid    the 

DpoB  the  funds  received  by  the  corpora-  supposed  defence  or  excuse.     Sometimes 

tioo  from  the  bonds.     Dillon  v,  Barnard,  used  for  the  purpose  of  obtaining  a  di.s- 

31  Wall.  430.  covery  of  the  nature  of  defendant's  case. 

The  term  "  charge"  was  here  held  not  Story's  Eq.  Plead.  §  31;  Mitf.  Eq.  Plead. 

to  be  synonymous  with  lien;  that  such  a  140. 

raeaaiiig  was  not  in   harmony  with   its  Charge    and    IMsoharge. — The    mode 

immediate  context  or  the  object  of  the  formerly  employed  in  taking  an  account 

indenture.     The   term  •'charge"  is  not  before  a  master  in  chancery.     The  com - 

nsed  in  any  technical  sense,  as  import-  plainant  exhibited  the  items  of  his  claim 

tng  alien  upon  the  funds,  but  in  the  gen-  in  a  form  called  a  *'  charge;"  the  defend- 

eral arceptation  of  a  claim  that  maybe  ant    then    submitted    his    '* discharge," 

payable  out  nf  them.  which  set  forth  any  counter  claim.     Dan. 

Ihity  of  Trutae  having  a  Charge  on  Ch.  Pr.  1173. 

Yiil — There  is  no  duty  on  a  trustee  of  a  Power  to  Charge. — A  power  to  charge 

fund  who  has  himself  a  charge  upon  it  includes  a  power  to  sell.     Ken  worthy  v. 

to  communtcate  that  charge  to  a  person  Bate.  6  Ves.  797. 

who  f^ives  him  notice  of  a  subsequent  In    Statntei — Bankniptoy. — The   word 

charfri>.    Ex  parte  Wilkes,  L.  R.  4  Chan-  '*  charge"  has  a  wider  meaning  than  the 

cerv  Div.  104.  words  ' *  mortgage"  or  * '  lien."  and  an  cxe- 

Cnatsd  by  Will. — The    testator  may  cution  creditor  who  has  obtained,  served, 

create  a  charii^e  upon  \}i\^  devisee  person-  and  made  absolute   his  garnishee  order 

«Hy  in  respect  of  the  estate  devised,  as,  before  the  bankruptcy,  is  acrediior  hold- 

if  be  devises  lands  to  B.  on  condition,  of  ing  a  charge  on  a  part  of  the  bankrupt's 

his  paying  such  a  legacy,   the  devisee  estate,  as  a  security  for  a  debt  due   to 

takrs  the  estate  on  that  condition;  and  him  within  the  bankruptcy  act,   1869,  s. 

he  will  take  a  fee  by  implication,  though  16.   subs.  5,  and  is  therefore  a  creditor 

there  be  no  words  of  limitation,  on  the  holding  a  security  on  the  properly  of  the 

principle  that  he  might  otherwise  be  a  bankrupt    under    s.     12.       Emanuel    v, 

loser.    4  Kent*s  Comm.  540.  Bridges.  L.  R.  9  Q.  B   286. 

Bm  where  the  charge  is  upon  the  estate,  Lawftil  Charge  in  Bedemption  Aet. — 

and  there  are  no  wonls  of  limitation  or  The   word   **  charge"   is   of    very    large 

other  words  denoting  an    intention   to  signification,  and  in  the  statute  its  proper 
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\                            signification   is,   every  lien    or    incum-  carried  free  of  charge;  that  his  right  was 

;                •             brance  or  claim  the  purchaser  may  have  as  complete  as  though  he  had  paid  for 

A                            npon  the  premises,  and  for  which  at  law  it  himself;  and  its  infringement,  whether 

or  in  equity  he  would  be  entitled  to  hold  tortious  or  otherwise,  is  a  wrong  to  him 

the  lands  as  security,  or  to  the  satisfac-  for  which  he  has  an  action.     Grimes  v, 

tion  of  which  a  court  of  equity  would  Minn.  L.  &  M.  R.  Co.,  33  N.  W.  Rep. 

condemn    them.      Grigg  z/.   Banks,    59  34. 

Ala.  31^.  Priority  of  Charge. — By  a  turnpike  act. 

The  interest  of  a  mortgage  debt  is  a  tolls  were  made  subject  to  the  payment  of 

I                              "  charge"  upon  the  estate,  though  not  in  moneys  borrowed  and  to  be  borrowed 

terms  charged  upon  the  land  by  the  mort-  thereupon,  mortgages  of  such  tolls  be- 

rge  deed.     Lee  v,  Hutchinson,  8  M.  G.  ing  given,  conveying  to  each  creditor 

S.  23.  such  proportion  of  the  tolls,  toll-gates, 

A  memorandum  in  lead  pencil  is  suffi-  etc.,  as  the  money  by  him  advanced  bore 
cient  charge  wflhin  Statute  of  Frauds,  or  should  bear  to  the  whole  sum  due  or  to 
'  Clasm  V.  Bailey,  14  Johns.  484.  become  due  on  that  security.  By  a  sub- 
Attorney's  Charge  at  Law. — A  charge  sequent  act  the  former  act  was  continued, 
in  an  attorney's  bill  for  attending  at  a  and  certain  tolls  were  granted  in  respect 
Jock- up  house  and  obtaining  defendant's  of  the  new  branch,  to  be  applied  like  the 
release  and  filing  up  the  bail  bond,  is  a  former,  and  to  be  subject  to  the  debts  in- 
charge  at  law  under  st.  2.  G.  11.  c.  25,  curred  on  the  credit  of  the  former  tolls; 
s.  25,  and  subject  to  taxation.  Fearne  and  it  was  enacted  that  all  moneys  due 
V.  Wilson,  6  B.  &  C.  86.  on  such  credit  should  be  entitled  to  '*  a 

Chargei. — The  expenses  incurred  in  re-  preference  and  priority  of  charge  and 

lation  10  a  transaction  or  suit.  payment*'  before  any  moneys  advanced 

The  word  "charges"  in  an  agreement  under  this  act  for  making  the  new  branch. 

held  not  to  include  commissions  or  other  On  an  ejectment  for  the  tolls  and  toll- 

compensation.    Green  v,  Jones,  78   N.  house    by    the   holder   of   a   mortgage 

C.  268.  (framed  like  the  former  ones)  for  moneys 

Ia  a  Beetlpt  **  in  full  for  freight  and  lent  to  complete  the  branch  road,  held, 

charges,"  the  term  '*  charges"  does  not  that  the  words  **  priority  of  charge"  did 

apply  to  an  unsettled  claim  for  damages,  not  prevent  this  mortgagee  from  acquir- 

Huntley  v^  Dows,  55  Barb.  (N.  Y.)  310.  ing  a  legal  estate  in  the  subjects  mort- 

ParliuBtntary   Charges    include    land  gaged,  and  that  he  might  receive  the  tolls, 

tax.     a  Atk.  542.  houses,  etc.,  in  ejectment,  only  remaining 

In  a  Letter,  the  expression  "  charged  accountable  to  the  other  mortgagees  for 

and  assigned  "  property,  does  not  neces-  such  portion  of  <he  tolls  as  they  were  en- 

sarily.mean  that  it  had  been  conveyed  titled  to  in  respect  of  their  advances, 

absolutely  and  unconditionally.     Hanby  Thompson  v.  Lediard,  4  B.  &  Ad.  137. 

V.  James.  5  Paige,  450.  Deelaration  of  Charge. — Under  statute 

Vi  an  AjDiwer,  the  allegation  that  de-  in  England,  the  court  may  make  a  dec- 

fendant ''charged  twenty-five  dollars  for  laration  that   the  solicitor  employed   in 

his  commissions"  will    not  'avail  as  a  a  proceeding  is  entitled  to  a  *'  charge" 

counter-claim  in  the  absence  of  an  alle-  upon  the  property  recovered  or  pursued, 

gation  that  the  services  were  worth  that  Pitcher  v.  Arden,  7  Ch.  D.  318. 

sum^    Farrington  v.  Wright,  i  Minn.  241.  Begiitered    Charge. — By    a   statutory 

To  render  a  man  liable  to  the  payment  form  under  Land  Transfer  Act  of  1875 

of  rates,   he  must  be  "charged"   with  the  proprietor  of  freehold  or  leasehold 

them.    Reg.  v,  St.  Marylebone,  15  Ad.  &  may  charge  it  with  payment  of  money. 

£1  403.  (Hiarge  on  Holding. — A  charge  secured 

Debts  and  Charges  in  a  statute  does  not  by  the  Agricultural  Holdings  Act,  1875, 

include  a  legacy.     The  latter  word  has  to  the  landlord  who  has  made  compen- 

from  familiar  use  the  precision  of  a  tech-  sation  to  a  tenant  for  improvements  to 

nical   term,   and   merely  comprises  the  the  land;  so  that  when  the  landlord  is 

expenses  incurred  in  the  settlement  of  an  nverely  a  limited  owner  (e.g.,  tenant  for 

estate.    Goodwin  t^.  Chaffee,  4  Conn.  166.  lite)  the  amount  will  be  paid  to  him  or 

Free  of  Charge. — Where,  in  considera-  his  representatives,  if  his  estate  comes 
tion  of  a  conveyance,  a  railroad  company  to  an  end  before  the  time  when  the  im- 
agreed  to  carry  G.,  his  wife,  and  any  of  provement  in  respect  of  which  the  com- 
their  children  "free  of  charge"  in  the  pensation  was  paid  is  taken  to  be  ex- 
passenger  cars  run  upon  its  road,  and  the  hausted.  38  &  39  Vict.  c.  92.  s.  42. 
plaintiff  was  one  of  the  children  men-  Charge  to  Eater  Heir — Seoteh  Law. — 
tioned,  it  was  held  that  the  effect  of  the  A  writ  commanding  a  person  to  enter  heir 
agreement  was  to  entitle  plaintiff  to  be  to  his    predecessor  within    forty  days, 
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Tiriott  Xeuiuigi.                           CHARGE*  yarions  Meanings. 

trusted  to  the  care,  custody,  or  management  of  another.*  To 
lay  on  or  impose,  as  a  task,  duty,  or  trust.  To  accuse ;  impeach; 
arraign.    An  accusation  or  imputation  of  wrong  and  crime.     An 

earnest  or  impressive  command,  direction,  exhortation,  or  injunc- 
tion ;  as  the  charge  of  a  judge  to  a  jury.* 

ocberwise  an  action  to  be  raised  against  before  a  grand  jury  or  magistrate,  but  to 

him  as  if  he  had  entered.  impute  to  him  these  offences  falsely  as  a 

Charging  (hdtr. — In  English  practice,  means  of  inducing  him  to  pay  money  to 
ao  order  allowed  by  statute  to  be  granted  avoid  such  actual  prosecution.  Comm. 
to  a  jadgmeni  creditor,  that  the  property  v.  O'Brien,  12  Cush.  90.  Cf.  Rex  v. 
of  the  judgment  debtor  in  government  Abgood,  2  C.  &  P.  436. 
stoclc,  or  in  the  stock  of  any  public  com-  *' Charges"  implies  an  original  com- 
pany in  England,  corporate  or  otherwise,  plaint  made  in  the  first  instance,  preiimi- 
sball  stand  charged  with  the  payment  of  nary  to  a  formal  trial  for  a  crime  — Ryan 
the  amount  for  which  judgment  shall  v.  People.  79  N.  Y.  598. — and  signifies  an 
liave  been  recovered  with  interest.  I  accusation  made  in  a  legal  manner  of 
&  2  VicL  ch.  no.  §  14;  3  &  4  Vict.  ch.  illegal  conduct  by  the  person  charged. 
82;  3Steph.  Com.  587.                  '  Tempest  v.  Lithgood.  i  Bush  (Ky.),  180. 

1.  Fttion  in  Charge. — Where  .a  person  And  under  a  statute  authorizing  select- 
selects  the  course  of  a  ship,  and  takes  men  of  a  town  to  offer  a  reward  to  secure 
the  management  of  her  for  the  purpose  any  person  ** charged"  with  a  capital 
of  directing  her  in  that  course,  he  is  in  crime,  ...  no  authority  is  given  to  offer 
charge  or  conduct  of  the  vessel  within  such  a  reward  unless  the  person  has  been 
ibe  meaning  of  the  General  Pilot  Act.  charged  with  the  crime  by  complaint  or 
Bcilby  V  Scoit.  7  M.  &  W.  100.  indictment.    Day  v.  Inhabitants  of  Otis.  8 

A  medical  man  sent  a  patient  suffering  Allen  (Mass.).  477*    And  so  of  a  person  in 

from  scarlet-fever  to  a  fever  hospital,  di*  custody,  **  charged  with  crime"  embraces 

retting  him  to  walk  in  the  middle  of  the  only  such  cases  as  have  been  passed  upon 

road  and  not  to  talk  with  any  one;  upon  by  a  grand  jury.     Mary  v.  State,  5  Mo. 

his  being  refused  admission,  the  doctor  71. 

walked  with  him  through  the  streets  of  Use  of  word  "charged"  in  an  indict- 

the  town  to  the  residence  of  the  chairman  ment  instead  of  "charge,"  is  not  such  a 

of  the  local  board,  and  then  to  the  police  defect  as  will  justify  a  reversal.     Brazin 

station  to  procure  an  ambulance;   held^  v,  Sute,  44  Ala.  387. 

^2t  the  finding  of  the  justices  that  it  was  "Charged"  is  said  by  Holt,  C.  J.,  to 

Dot  proved  the  medical  man  **  had  charge  be  a  vulgar  expression,  but  not  a  legal 

of    the  patient,  was  right.     Tunbridge  one,  and  a  man  is  not  "  charged  in  cus- 

Wells  Local  Board  v,  Hisshopp,  L.  R.  tody"  until  a  writ  has  been  delivered  to 

*  C.  P.  Div.  187.  the  sheriff  and  he  has  been   arrested. 

At  the  time  of  a  collision,  the  master  Jackson  v.  Humphreys,  11  Mod.  69. 

of  a  steamer  was  below  and  the  mate  on  Charging  the  Himdred. — In  the  ancient 

<ifck.    Soon  after  the  collision  the  mas-  law,   amercing   the   hundred   for  every 

(er  came  on  deck.     Held,  that  the  mate  murder  committed  within  it.     2  Bishop 

^foreand  the  master  after  he  came  on  Crim.  L.  ^623. 

««ck  were  **  in  charge"  of  the  ship  with-  Jury— When  Charged— In  Tenneiaae. — 

>Dibe  mraning  of  the  Merchants'  Ship-  By  the  word  "charged"  is  meant  after 

Pjnifs  Act.    £x  parte  Ferguson,  L.  R.  6  the  prisoner  has  been  placed  in  the  hands 

»•  B  280  of  the  jury  for  trial.     It  means  charged 

^^^gtd  with  Crime — Aeeneed  of  Crime  with  the  fate  of  the  prisoner,  and  not 

—arc  phra.ses    implying    certain,  legal  with  the  testimony  or  law  of  the  case. 

5*fps.    Therefore  a  statute  against  the  Ward  v.  State,  i    Hemps.  (Tenn.)  253; 

^nccalment  or  carrying  away   of  any  State  v.  Conner.  5  Coldw.  (Tenn  )  313. 

wave  "charged   with   a  capital   crime  S  Charge  to  Jnry. — A  series  of  insiruc- 

fo^ldbeviolatedonlyafter  legal  proceed-  tions  given,  to  a  jury  by  the  judge  as  to 

jpgs  were  commenced  against  the  slave,  their  duty,  as  in  case  of  grand  jury,  or  as 

^Jaie  V.  Duncan.  9  Port.  (Ala.)  260.  to  principles  or  rules  of  law  which  they 

Where  an  indictment  charged  that  the  are  to  apply  to  the  facts  in   a  case  in 

defendants  did  **  falsely  charge  and  ac-  determining    their  verdict,    given   to    a 

^  him  of  the  crime  of  adultery,  and  petit  jury  after  the  case  has  been  closed. 

"hereby  to  extort,"  etc.,  the  term  **  charge  See  Jury  Trials. 

and  accuse"  thus  used  and  in  this  con-  Statute  requiring  Judge's  Charges  to  he 

'Section  does  not  mean  actually  charge  in  Writing.— After   the  jury   had  been 
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Beflnition.    CHARGEABLE— CHARIOT-^CHARI  TIES.    Deflnition. 

CHAROBABLE. — Capable  of  being  charged,  laid,  imposed,  or 
imputed ;  as,  a  duty  chargeable  on  iron  ;  a  fault  chargeable  on  man. 
Subject  to  be  charged  or  accused  ;  as,  revenues  chargeable  with  a 
claim ;  a  man  chargeable  with  murder.  Serving  to  create  expense ; 
costly;  burdensome.* 

CHAKIOT.— I.  A  war  car  or  vehicle.  II.  A  four-wheeled 'pleas- 
ure or  state  carriage  having  one  seat.*    (See  also  Carriage.) 

CHABITIE8— TBUBTS   FOB    CHABITABLE    VSE8.      (See  also 

Alms;  Corporations;  Devise;   Legacy;   Taxes;  Trusts; 
Wills.) 

Definitions,  122.  Trusts  for  Public  Purposes^  131. 

Ori^rin  and  Application  of  the  Law  Trusts  for  Other  Charitable  Purposes  ^ 

Relating  to  Charitable  uses,  1 23.  1 32. 

The  Purposes  of  Charitable  Gifts,  126.  Trusts  Held  not  to  be  Charitable,  132. 

Trusts  for  the  Poor,  127.  (^  Pres  Doctrine,  133. 

Trusts  for  Education,  12%.  Incidents  of  Charitable  Uses,  i^^. 

Trusts  for  Religious  Purposes,  13a  Restraints  upon  Donors,  137. 

1.  Deflnitioiu. — "  A  gift  to  a  general  public  use  which  extends  to 
the  poor  as  well  as  the  rich."  *  The  purposes  which  are  enume- 
rated in  the  statute  of  43  Elizabeth,  c.  4,  or  which,  \^y  analogy, 
are  deemed  within  its  spirit  and  intendment.* 

charf^ed.  a  juror  asked  a  question  as  to  deemed  to  be  chargeable  within  the  in- 
the  rights  of  the  parties  to  which  a  nega-  tent  of  the  act,  an  order  of  removal  ad- 
tive  answer  was  given,  without  being  judging  the  person  removed  was  with 
reduced  to  writing;  held,  that  the  answer  child  and  unmarried,  without  drawing  the 
was  no  part  of  the  **  charge"  under  the  conclusion  that  she  was  **  chargeable."  is 
statute.  Millard  v  Lyons,  25  Wis.  bad ;  the  fact  of  pregnancy  is /nma /aa> 
516.  Remarks  to  the  jury  which  were  evidence  of  her  chargeability,  but  open 
substantially  a  mere  direction  to  find  for  to  be  rebutted  by  evidence  of  substance, 
the  plaintiff  held  not  to  be  a  "charge"  King  z/.  Holm,  11  East.  381. 
within  the  meaning  of  the  same  statute.  **  Chargeable"  is  not  equivalent  to 
Grant  v.  Conn.  Mut.  Life  Ins.  Co.,  29  "not  able  to  work"  used  in  a  statute. 
Wis.  126.  Jn  re  Morten,'  5  Ad.  &  El.  (N.  S  )  590. 

*  In  the  absence  of  a  statute  or  constitu-  Chargeable  Thereby. — When  to  bar  the 
tional  provision,  no  charge  need  be  given  Statute  of  Limitations  an  acknowledg- 
to  a  jury — a  civil  case.  Drury  ?/.  White,  ment  in  writing  must  be  signed  by  the 
10  Mo.  354;  Coates  v.  Sangston,  5  Md.  party  chargeable  thereby,  a  letter  stating 
121.  And  under  the  code  of  Mississippi  that  funds  have  been  appointed  for  the  pur- 
the  judge  is  not  at  liberty  to  charge  the  pose  of  paying  the  debt  of  which  a  third 
jury  unless  requested  so  to  do.  Miss,  party  is  trustee,  and  referring  the  plaintiff 
Code,  1871,  ^  643.  See  Thompson  to  A.  for  further  information,  does  not 
Charging  Juries.  charge  the  writer,  the  defendant.    Whippy 

1.  Webster.  v,  Hilary,  3  Barn.  &  Ad.  399. 

In  Statute. — A  notice  sent  by  selectmen  Actually  Chargeable — In  an  action  to 
of  one  town  to  selectmen  of  another  town  recover  for  work  done  by  an  apprentice 
stating  that '*W.  and  E.,  paupers  of  your  to  the  plaintiff,  a  recital  in  the  instru- 
town.  are  here  poor  and  unable  to  sup-  ment  executed  by  the  overseer  of  the 
port  themselves,"  was  insufficient,  as  not  poor  under  the  Massachusetts  statute  that 
showing  the  paupers  were  in  fact  *'  charge-  the  boy's  father  is  '*  actually  chargeable" 
able"  to  the  town  sending  the  notice,  the  to  the  town,  etc.,  is  prima  facie  evidence 
statute  prescribing  that  the  notice  should  of  the  fact  recited.  Bardwell  v.  Purring- 
state  the  name  of  the  pauper  and  that  he  ton,  107  Mass.  419. 
is  *' chargeable."     Beacon  Falls  v.  Sey-       8.  Webster. 

mour,  44  Conn.  210.  8.  Jones  v.  Williams,  Amb.  652;  Cog- 

Where  a  statute  gave  the  general  rule  geshall  v.  Pelion,  7  Johns.  Ch.  (N.  Y.> 
that  no  person  shall  be  removed  till  ac-  294;  Perin  v.  Carey,  24  How.  (U.  S.)  465. 
tually  chargeable,  and  then  states  that  an  4.  Sir  William  Grant  in  Morice  v, 
unmarried  woman   wiih    child  shall    be    Bishop  of  Durham,  9  Vesey,  405. 
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"  Whatever  is  given  for  the  love  of  God,  or  for  the  love  of  your 
neighbor,  in  the  catholic  and  universal  sense — given  from  these 
motives  and  to  these  ends — free  from  the  stain  or  taint  of  every  con- 
sideration that  is  personal,  private,  or  selfish,"  is  a  gift  for  charita- 
ble uses.' 

"  A  charity  in  a  legal  sense  may  be  more  fully  defined  as  a  gift 
to  be  applied  consistently  with  existing  laws  for  the  benefit  of  an 
indefinite  number  of  persons — either  by  bringing  their  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assisting  them  to 
establish  themselves  for  life,  or  by  erecting  or  maintaining  public 
buildings  or  works,  or  otherwise  lessening  the  burdens  of  govern- 
ment. It  is  immaterial  whether  the  purpose  is  called  charitable 
in  the  gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable 
in  its  nature."  *-• 

"  Good  will,  benevolence,  desire  to  add  to  the  happiness  or  im- 
provement of  our  fellow-beings."  * 

2.  Orig^  and  Application  of  the  Law  Belating  to  Charitable  Uses. — 
It  was  at  one  time  supposed  that  these  trusts  arose  from  the  pro- 
visions of  the  statute  of  43  Eliz.,  c.  4,  known  as  the  Statute  of 
Charitable  Uses.  This  act  enumerates  many  classes  of  charitably 
uses  which  were  directed  to  be  enforced,  but  the  design  of  this  and 
several  prior  statutes  was  merely  the  restoration  and  encourage- 
ment of  the  charitable  institutions  which  had  been  abolished  by 
earlier  statutes.*  It  has  been  shown  that  the  court  of  chancery, 
at  a  time  earlier  than  the  enactment  of  the  Statute  of  Charitable 
Uses,  had  often  exercised  jurisdiction  over  these  trusts,  and  it 
seems  clear  that  the  jurisdiction  now  so  common  arose  not  from 
that  statute,  but  independently  of  it.*  It  is  now  generally  settled 
that  courts  of  equity  have  an  original  and  inherent  jurisdiction 
over  charities,  though  the  English  statute  is  not  in  force,  and  in- 
dependently of  it.*  Thus  courts  of  equity  in  the  several  States, 
where  they  are  not  restricted  by  statute  in  their  powers  in  this 
respect,  exercise  an  original  power  over  charities  according  to  the 
rules  and  practice  of  equity,  irrespective  of  the  adoption  by  the 


1  Vidal  V.  Girard's  Executors,  2  How. 
(U.  S.)  127;  Price  V.  Maxwell,  28  Pa. 
St.  23. 

But  a  condition  that  the  donor's  name 
shall  be  attached  to  the  gift  does  not  in- 
validate it  as  a  legal  charity.  Miller  v. 
Porter,  53  Pa.  St.  292. 

8.  Gray,  J.,  in  Jackson  v.  Phillips,  14 
Allen  (Mass.),  556. 

3.  Mitchell,  J.,  in  Donohugh*s  Appeal, 
86  Pa.  St.  312. 

4.  Bispham's  Equity,  sec.  118.  See 
the  statute  reprinted  in  Duke  Char.  Uses, 
I  Boyle  Char.  461;  Abstract  in  Perry 
on  Trusts,  sec.  692.  note. 

5.  Vidal  V,  Girard's  Executors,  2  How. 
(U.  S.)  127,  and  see  schedule  of  cases 
from  chancery  proceedings  in  time  of 


Elizabeth,  in  notes  to  that  case,  pp.  155- 
161. 

6.  Vidal  V.  Girard's  Executors,  2  How. 
(U.  S.)  127,  distinguishing  Baptist  Asso- 
oiation  v.  Hart's  Executors.  4  Wheat.  (U. 
S.)  I,  in  which  the  earlier  view  had  been 
taken;  Carter  v  Balfour.  19  Ala.  814; 
Wright  V.  Trustees  of  M.  E.  Church,  i 
Hofifm.  Ch.  (N.  Y.)  202;  Dutch  Church 
V.  Mott,  7  Paige  (N.  Y ).  77;  Witman  v. 
Lex,  17  S.  &  R.  (Pa.)  88;  Burr  v.  Smith,7 
Vt.  241:  Ould  V.  Washinf^ton  Hospital, 
95  U.  S.  303.  *•  It  is  believed  that  such 
is  the  settled  doctrine  in  all  the  States  of 
the  Union  except  Virginia,  Maryland, 
and  North  Carolina."  Kain  v.  Gibbony, 
loi  U.  S.  362;  Russell  «r.  Allen,  107  U. 
S.  1S2. 
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• 
law  of  the  State  of  the  statute  of  43  Eliz.,  c.  4.^  This  statute 
affords  a  definition  or  test  of  many  of  the  common  classes  of 
charities,  though  many  other  purposes  have  been  admitted  as  the 
subjects  of  charitable  uses  by  the  courts  from  analogy  to  those 
pointed  out  by  the  statute;  it  also  authorized  a  commission  to 
inquire  into  the  abuses  and  employment  of  the  estates  given  to 
charity,  and  repealed,  so  far  as  was  necessary,  the  statutes  of  mort- 
main then  in  force.  "  It  has  now  become  an  established  principle 
of  American  law  that  courts  of  chancery  will  sustain  and  protect 
such  a  gift,  devise,  or  bequest,  or  dedication  of  property  to  pubHc 
charitable  uses,  provided  the  same  is  consistent  with  local  laws 
and  public  policy,  where  the  object  of  the  gift  is  a  dedication 
specific  and  capable  of  being  carried  into  effect  according  to  the 
intentions  of  the  donor."  ^ 

1.  Perry  on  Trusts.  se«.  694.  JuriadietionorerCliaritiofin  tboyarioni 

2.  "  The  opinion  prevailed  extensively  States. — Without  a  particular  enactment 
in  this  country  for  a  considerable  period  the  statute  of  43  Eliz..  c.  4,  could  not  be 
that  the  validity  of  charitable  endow-  in  force  in  this  country.  Perin  v.  Carey, 
ments  and  the  jurisdiction  of  courts  of  24  How.  (U.  S.)  465,  citing  Atiy.  Gen.  v. 
equity  in  such  cases  depended  upon  that  Stewart,  2  Merivale,  143.  in  which  it  was 
statute.  .  .  .  The  former  idea  was  ex-  held  that  the  English  mortmain  acts  were 
ploded.  and  has  since  nearly  disappeared  not  in  force  in  the  colonies. 

from  the  jurisprudence  of   the  country.  In  Alabama^  the  court  of  chancery  has 

Upon  reading  the  statute  carefully,  one  jurisdiction  by  virtue  of  its  original  com- 

cannot  but  feel  surprised  that  the  doubts  mon-law  powers,  witbout  claiming  prerog- 

thus  indicated  ever  existed.     The  statute  ative  powers  or  invoking  the  aid  of  the 

is    purely   remedial    and   ancillary.      It  statute.     Carter  v.  Balfour,  19  Ala.  814. 

provided  for  a  commission  to  examine  Williams  v.  Pearson,  38  Ala.  299. 

into  the  abuses  of  charities  already  exist-  In    Calif omia^    the   general   chancery 

ing,  and  to  correct  such  abuses.     An  ap-  jurisdiction  is  recognized  irrespective  of 

peal  lay  to  the  lord  chancellor.     The  stat-  the  statute.     Hinckley's  Estate,  58  Cal. 

ute   was    silent  as   to   the    creation   or  457. 

inhibition   of  any  new  charity,   and  it  In  Connecticut^  the  spirit  of  the  statute 

neither  increased  nor  diminished  the  pre-  was  re>enacted  in  1702.     American  Bible 

existing  jurisdiction  in  equity  touching  Society  v.  Wetmore,  17  Conn.  181. 

the  subject.     The  object  of   the  statute  In   Delaware,  there  is  in  its  court  of 

was  to  create  a  cheaper  and  a  speedier  chancery  the  general  equitable  jurisdiction 

remedy  for  existing  abuses.     The  Mor-  independent  of  the  statute.     Griffith  v, 

peth    Corpor^iion.   Duke  on    Charitable  State,  2  Del.  Ch.  421;  State  v,  Griffith,  2 

Uses,   242.     In  the  course  of  time,  the  Del.  Ch.  392. 

new  remedy  fell  into  entire  disuse,  and  In  Georgia^  the  principles  of  the  statute 

the  control  of    the  chancellor    became  have  been  adopted,  and  constitute  part 

again  practically  sole  and  exclusive.  ...  of  the  law  of  the  State.     Beall  v.  Fox,  4 

The  learning  developed  in  the  three  cases  Ga.  404. 

mentioned  [Magill   v.    Brown,    Brightly  The   Code  of    1873   contains  general 

<Pa.),  346.  in  which  an  elaborate  review  provisions,  which,  it  is  said,  show  '*that 

of  the  law  was  delivered  by  Baldwin,  J.,  the  law  of  charities  is  fully  adopted  in 

in  the  U.  S.  C.  C. ;  Burr's  Executors  v.  Georgia,  as  far  as  is  compatible  with  a 

Smith,  7  Vt.  241;  and  Vidal  v.  Girard's  free  government,  where  no  royal  prerog- 

Executors,  2    How.  (U.  S.)  128]  shows  ative    is  exercised."      Jones    v.   Haber- 

clearly  that  the    law  as  to  such   uses,  sham,  107  U.  S.  174. 

and  the   jurisdiction  of   the  chancellor.  In  Illinois^  the  principles  of  the  statute 

and  the  extent  to  which  it  was  exercised,  are  in  force.    Heuser  v.  Harris.42  III.  425. 

before  and  after  the  enactment  of  the  In  Indiana^  the  principles  of  the  stat- 

statute.  were  just  the  same."    Swayne,  ute  have  been  adopted,  and  constitute  a 

.,  in  Ould  V,  Washington  Hospital,  95  part  of  the  law  of  the  State.     McCord  v. 

.  S.  309.  Ochiltree.  8  Blackf.  (Ind.)  15;  Commis- 

8.  Wayne,  J.,  in   Perin  v.  Carey,  24  sioners  of  Lagrange  Co.  v,  Rogers,  55 

.How.  (U.  S.)  465.  Ind.  299. 
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In  Iowa,  the  inherent  jurisdiction  of 
the  courts  of  equity  is  recognized.  Mil- 
ler V.  Chittenden.  4  Iowa.  252. 

In  Kentucky^  the  statute  and  the  equit- 
able jurisdiction  are  fully  adopted. 
Church  V,  Church,  18  B  Mon.  (Ken.) 635. 
See  also  Atty.-Gen.  v,  Wallace,  7  B.  Mon. 
(Ken.)  61 1. 

In  Louisiana^  the  jurisdiction  is  derived 
solely  from  the  civil  law,  but  under  its 
code  a  liberal  jurisdiction  is  exercised. 
Fink  V.  Fink.  12  La.  Ann.  301. 

In  Afmne,  the  general  provisions  of  the 
statute  are  held  to  be  in  force,  but  the 
courts  are  not  restricted  by  it.  Tappan 
V.  Deblois,  45  Me.  122;  Howard  t^.  Amer. 
Peace  Soc,  49  Me.  288;  Swasey  v.  Amer. 
Bible  Soc,  57  Me.  526. 

In  Maryland,  the  statute  was  held  to 
have  been  repealed,  and,  in  the  view  that 
the  jurisdiction  over  charitable  uses  arose 
from  the  statute,  it  is  held  that  the  court 
cannot  sustain  a  trust  for  charity  which 
would  otherwise  be  void.  Dashiell  v, 
Atty-Gen.,  5  Har.  &  J.  (Md.)  392;  Bar- 
num's  Case,  62  Md.  275;  Crisp  v.  Crisp, 
3  Cent.  Rep.  870.  The  bill  of  rights, 
however,  recognizes  the  doctrines  of  the 
statute  by  giving  validity  to  gifts,  etc.,  of 
restricted  amounts  of  land  for  churches 
and  buryinggrounds.  Beatty  v.  Kurtz, 
3  Peters  (U.  §.).  566.  There  is  no  juris- 
diction to  set  up  a  charity  for  the  relief 
of  the  poor.  Wilderman  v.  Baltimore,  8 
Md.  551.  But  a  trust  for  educational 
purposes  reposed  in  a  municipal  corpor- 
ation will  be  enforced  as  charitable. 
Bamum  v.  Baltimore,  6  Am.  &  Eng. 
Corp.  Cas.  203. 

In  Massachusetts  the  statute  is  in  full 
force  as  a  test  of  the  law  of  charitable 
uses,  and  such  gifts  will  be  most  liberally 
construed  in  order  to  accomplish  the  in- 
tent of  the  donor.  Earle  v.  Wood,  8 
Cttsh.  (Mass.)  437;  Jackson  v.  Phillips, 
14  Alien  (Mass.),  539  (opinion  by  Gray, 
J.),  reviews  the  law  on  this  subject. 

In  Michigan  it  has  been  held  that  the 
statute  is  not  in  force,  and  that  trusts  for 
charitable  uses  are  not  distinguished 
from  others,  and  their  validity  depends 
on  the  same  rules.  Meth.  Church  v, 
Clark,  41  Mich.  730  (1879). 

In  Minnesota  the  rule  of  the  New 
York  cases  (infru)  is  followed.  Little  v» 
Willford,  31  Minn.  173. 

In  Mississippi  the  courts  exercise  the 
inherent  powers  of  courts  of  equity  over 
these  trusts.  Wade  v.  Colonization  Soc. 
7  Sm.  &  M.  (Miss.)  663;  State  v.  Prewitt, 
20  Miss.  165. 

In  Missouri  the  principles  of  the  stat- 
ute are  liberally  administered.  Cham- 
bers tr.  St.  Louis,  29  Mo.  543. 


In  New  Hampshire  the  general  princi- 
ples of  the  law  of  charitable  uses  have 
been  recognized.  Chapin  v.  School  Dis- 
trict, 35  N.  H.  445. 

In  New  Jersey  the  court  of  thancery 
has  exercised  full  jurisdiction  over  chari- 
ties. Norris  v.  Thomson,  4  C.  E. 
Green  (N.  J.),  307;  Atty.-Gen.  v.  Moore, 
4  C.  E.  Green  (N.  J.).  445. 

In  New  York  the  law  was  applied  lib- 
erally in  the  earlier  cases  on  the  princi- 
ple of  general  chancery  jurisdiction. 
Wright  V.  Trustees,  i  Hoff.  Ch.  202; 
Ayres  v.  Trustees.  3  Sand.  (N.  Y.)  351, 
King  V.  Woodhull,  3  Edw.  Ch.  (N.  Y.> 
79.  But  it  was  then  held  that  the  Statute 
of  Charitable  Uses  was  repealed  by 
statute  in  1788,  and  with  it  the  whole 
system  of  charitable  uses,  and  that  the 
present  law  is  a  peculiar  system  which 
has  arisen  in  that  State  under  which* 
trusts  for  charities  must  be  as  definite 
as  private  trusts.  Bascomb  %>.  Albert- 
son,  34  N.  Y.  584. 

In  North  Carolina  the  principles  of  the 
statute  were  adopted  in  the  earlier  cases, 
but  the  later  cases  hold  that  trusts  for 
charities  are  to  be  sustained  only  by  the 
rules  applicable  to  other  trusts.  Griffin 
V,  Graham,  i  Hawks  (N.  Car.),  96:  White 
V.  University,  4  Ired.  Eq.  (N.  Car.)  19; 
Bridges  v.  Pleasants,  4  Ired.  Eq.  (N. 
Car.)  26. 

In  Ohio  the  statute  of  43  Eliz.  c.  4,  if 
it  was  ever  in  force,  was  repealed  in  1806, 
but  its  principles  have  been  applied  to  all 
cases  as  a  part  of  the  chancery  jurisdic- 
tion. Perin  v.  Carey,  24  How.  (U.  S.) 
465;  Amer.  Bible  Soc.  v,  Marshall,  75 
Ohio  St.  537. 

In  Pennsylvania  the  statute  of  43  Eliz. 
c.  4  was  not  reported  by  the  judges  in 
their  Report  of  British  Statutes  in  force 
in  the  State,  but  it  has  been  held  that  its 
principles  as  applied  by  chancery  in 
England  obtained  in  that  State  by  force 
of  its  own  common  law,  and  that  relief 
would  be  given  so  far  as  the  power  of 
the  courts  would  enable  them.  Witman 
V  Lex,  17  Serg.  &  R.  (Pa.)  88;  Zimmer- 
man V.  Anders,  6  W.  &  S.  (Pa.)  218; 
Wright  V,  Linn,  9  Pa.  St.  433;  Vidal  v, 
Girard's  Executors,  2  How.  (U.  S.)  127. 

In  Rhode  Island,  a  statute  was  enacted 
in  1 72 1,  which  was  evidently  taken  from- 
the  statute  of  Elizabeth;  it  is  in  substance 
and  effect  like  it,  and  it  gives  the  same 
power,  for  the  same  purpose,  to  be  ex- 
ercised in  substantially  the  same  way, 
though  by  a  different  jurisdiction.  This 
statute  is  substantially  re  enacted  in  the 
Revised  Statutes.  Derby  v,  Derby,  4  R. 
I.  414- 

In  South  Carolina,  the  general  jurisdic- 
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The  Purposes  CHARITIES,  of  Charitoble  OUtt. 

3.  The  PurpoBes  of  Charitable  Gifts.  ^ -These  are  very  numerous 
and  do  not  admit  of  an  exact  classification.  The  definitions  al- 
ready given  show  how  difficult  it  is  to  classify  the  objects  which  may 
be  selected  by  donors  and  sustained  as  charitable  uses.  The  main 
distinction  between  an  ordinary  trust  and  one  for  a  charitable  use 
is,  that  the  former  is  for  a  definite  ascertained  object,  while  the 
latter  is  favored  and  supported  in  equity  by  reason  of  the  uncer- 
tainty of  its  objects.  A  trust  for  beneficiaries  who  are  named  or 
defined  is  a  trust  which  the  ordinary  doctrines  of  equity  are  fully 
able  to  support.*  The  uncertainty  of  the  objects  is  thus  a  distin- 
guishing feature  of  trusts  for  charitable  uses,  and  owing  to  it  they 
may  be  upheld  under  circumstances  under  which  private  trusts 
would  fail.  "  They  may,  and  indeed  must,  be  for  the  benefit  of 
an  indefinite  number  of  persons;  for  if  all  the  beneficiaries  are 

t ion  of  chancery  is  exercised.  Atty.-Gen.  Raduel,  17  How.  (U.  S.)  369;  Perin  v, 

V.  Jolly.  I  Rich.  Eq.  (S.  Car.)  99.  Carey,  24  How.  (U.  S.)  465;  Lorings  v. 

In  Tennessfe,  the  statute  is  not  in  force,  Marsh,  6  Wall.  (U.  S.)  337;  U.  S.  v.  Fox, 

but  its  provisions  which  were  the  law  be-  94  U.  S.  315;   Kain  v,  Gibbony,  loi  U. 

fore  its  enactment,  and  which  are  appli-  S.  362;  Russell  v.  Allen,  107  U.  S.  182; 

•cable  to    the  Institutions,    are  applied.  Jones  v,  Habersham,  107  U.  S.  174;  FeU 

Dickson  z/.  Montgomery.  I  Swan  (Tenn.),  lows  v.   Miner,  119   Mass.   541.     But  a 

348;    Franklin    v,    Armfield,    2    Sneed.  devise  to  a  charitable  corporation  which, 

«(Tenn.)  305.  in  the  State  of  its  domicile,  cannot  take 

In  Texas^  the  general  principles  of  the  land,  is  void  in  the  State  of  the  testator's 

sutute  are  applied.     Paschal  v,  Acklin,  domicile,  though  the  land  be  situated  in 

27  Tex.  173.  the  latter  State.     Starkweather  v,  Amer. 

In  Vermont,  the  chancery  jurisdiction  Bible  Soc.,  72  111.  50;  Crombie's  Heirs 

is  exercised  irrespective  of  the  statute,  v,    Louisville  Orphans'    Home   Soc.,   3 

Burr's  Executors  v.  Smith,  7  Vt.  241.  Bush  (Ky.).  365.     A  corporation  for  ed- 

In  Virginia,  the  statute  was  repealed,  ucational  purposes,  however,  created  by 
and  trusts  for  charities  were  held  subject  another  State,  with  power  to  acquire  and 
10  Uie  same  rules  as  private  trusts.  Gal-  real  estate,  may  take  by  devise  in  Illinois, 
lego  V,  Atty.-Gen.,  3  Leigh  (Va.).  451;  St.  Clara  Fern.  Acad.  t^.  Sullivan.  4  West. 
Baptist  Association  v.  Hart,  4  Wheat.  Rep.  (111.)  114.  And  in  Pennsylvania  a 
(U.  S  )  i:  Wheeler  v.  Smith,  9  How.  (U.  charitable  corporation  of  a  sister  State 
S.)  55;  Kain  V.  Gibbony,  loi  U.  S.  362;  may  take  land  bv  gift  or  devise.  A  re- 
Carpenter  V,  Miller,  3  W.  Va.  174.  This  striction  in  the  statute  of  willa^  of  the 
doctrine  has  recently  been  repudiated,  State  of  incorporation  does  not  affect 
and  a  more  liberal  rule  has  been  intro-  its  capacity  in  Pennsylvania.  Thompson 
•duced  by  statute.  P.  E.  Education  Soc.  v,  Swope,  24  Pa.  St.  474. 
V.  Churchman's  Rep.,  80  Va.  718.  1.  The  object  and  purposes  named  in 

In  Wisconsin,  the  statute  is  held  not  to  the  Stat.  43,  Eiiz.  c.  4.  are :  Relief  of 
be  in  force,  and  the  doctrine  of  charitable  aged,  impotent,  and  pcor^  people;  main- 
uses  is  not  recognized.  Dodge  v.  Wil-  tenance  of  sick  and  maimed  soldiers 
liams,  46  Wis.  70.  and  mariners  ;  schools  of  learning,  free 

The  Fomiii  in  which  the  Validity  of  the  schools,  and  scholars  in  universities;  re- 
Trust  is  Determined. — According  to  the  pair  of  bridges,  ports,  havens,  causways, 
uniform  course  of  the  decisions  of  the  Su-  churches,  sea- banks,  and  highways;  edu- 
preme  Court  of  the  United  States,  the  cation  and  preferment  of  orphans;  relief, 
validity  of  a  devise  for  charitable  uses,  as  stock,  or  maintenance  of  houses  of  cor- 
against  the  heirs  at  law,  depends  upon  rection;  marriages  of  poor  maids;  sup- 
the  law  of  the  State  in  which  the  lands  portation,  aid,  and  help  of  young  trades- 
lie,  and  the  validity  of  the  bequests,  as  men.  handicraftsmen,  and  persons  de- 
against  the  next  of  kin,  upon  the  law  of  cayed;  relief  or  redemption  of  prisoners* 
the  State  in  which  the  testator  had  his  or  captives;  aid  or  ease  of  any  poor 
•domicile.  Vidal  v,  Gtrard's  Executors,  inhabitants  concerning  payments  of 
2  How  (U.  S.)  127;  Wheeler  v.  Smith,  9  fifteens  setting  out  of  soldiers,  and  other 
How.  (U.  S.)  55;  McDonough  v,  Mur-  taxes, 
doch,  15  How.  (U.  S.)  367;  Fountain  v,  S.  Bispham's  Equity,  sec  116. 
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personally  designated,  the  trust  lacks  the  essential  element  of  in- 
definiteness,  which  is  one  characteristic  of  a  legal  charity.^ 

4.  Trusts  for  the  Poor — Almsgiving  and  General  Belief. — Almsgiv- 
ing is  perhaps  the  earliest  and  primary  signification  of  the  term 
**  charity."  Among  the  instances  of  this  class  of  gifts  in  the  Eng- 
lish  cases  are  the  following  which  have  been  sustained:  To  the 
poor  of  a  parish,  to  poor  housekeepers,*  to  the  widows  and  or- 
phans of  the  parish  of  L.,*  to  twenty  aged  widows  and  spinsters 
of  a  certain  parish  (the  word  "poor"  being  implied);*  "among 
poor  pious  persons,  male  or  female,  old  or  infirm,  as  the  executors 
see  fit, not  omitting  large  and  sick  families, if  of  good  character;"* 
"  to  the  widows  and  children,  of  seamen  belonging  to  the  town  of 
Liverpool ;"  ^  to  the  poor  on  testator's  estate ;®  "  to  the  inhabitants 
of  Tawleaven  Row"  (who  at  testator's  death  were  seven  poor 
families);*  for  the  poor  relations  of  testator ;^®  to  pay  the  interest 
of  a  fund  to  such  of  the  lineal  descendants  of  W.  as  they  might 
severally  need  ;^^  to  sixty  ejected  ministers.**  The  American  cases 
are  equally  broad  in  sustaining  this  class  of  trusts.  The  following 
have  been  upheld :  "  In  trust  for  the  benefit  of  the  poor ;"  **  to 
the  suffering  poor  of  the  town  of  A. ;  **  to  the  poor  of  a  particu- 
lar parish  or  church ;  **  for  the  relief  of  the  destitute  in  such  a  man- 
ner as  charity  is  usually  distributed  by  the  minister  at  lai^e  in  the 
city  of  Boston ;  *•  to  societies  whose  objects  are  the  "  relief  of  dis- 
tressed widows  and  the  schooling  and  maintaining  of  poor  chil- 

1.  Gray,  J.,  in  Russell  v,  Allen,  107  11.  GiUam  v.  Taylor,  16  L.  H.  Eq., 
U.  S.  182,  reviewing  prior  decisions  of    581. 

U.   S.   Sup.   Ct.   upon  charitable  uses.  IS.  Atty.-Gen.  v,  Baxter,  i  Vem.  248. 

Jones  V.  Habersham,  107  U.  S.  174.  Proteetion  of  Animals. — A  bequest  for 

2.  Atty.-Gen.  v.  Pearce,  2  Atk.  87.  founding  and  supporting  an  animal  sani- 

3.  Atty.-Gen.  v.  Pearce,  2  Atk.  87.  tory    institution    for    investigating   and 

4.  Atty.-Gen.  v.  Comber,  2  Sim.  &  S.  curing  maladies,  distempers,  and  injuries 
93:  Salter  v,  Farey,  7  Jur.  831.  of  quadrupeds  or  birds  useful  to  man  is  a 

5.  Thompson  v,  Corby,  27  Beav.  649.  ffocxl  charitable  bequest.     University  of 

6.  Nash  V,  Morey,  5  Beav.  177.  London  v.  Yarrow,  x  De  G.  &  J.  72. 

7.  Powell  V.  Atty.-Gen.,  3  Meriv.  48.  It  seems  that  the  prevention  of  cruelty 

8.  Bristow  v,  Bristow,  5  Beav.  289.  to  the  lower  order  of  animals  is  a  good 

9.  Rogers  v,  Thomas,  2  Keen.  8.  charitable    purpose,    though    unaccom- 

10.  Atty.-Gen.  v.  Sidney  Sussex  CoU  panied  by  any  reference  to  the  utility  or 
lege,  31  Beav.  654;  Atty.-Gen.  v.  Price,  improvement  of  man.  Marsh  tf.  Means, 
17  Ves.  371;   White  v.  White,  7  Ves.    3  Jur.  N.  S.  790. 

423.  18.  Lorings  v.  Marsh.6  Wall.  (U.  S.)  337. 

A  gift  "for  the  relief  and  use  of  the  14.  Howard  v.  American  Peace  Soc., 

poorest  of  my  kindred"  must,  to  be  a  49  Me.  288;  Heuser  v,   Harris,  42  111. 

charitable  gift,  be  construed  as  a  gift  for  425. 

the  benefit  of  those  who  are  really  poor.  But  under  the  peculiar  construction  of 

and    not   of    those   who   are    the    least  the  law  of  charities  xzi  Maryland  ^ix^  Vfi 

wealthy.   Atty.-Gen.  v,  Northumberland,  the  poor  children  of  a  parish,  or  to  the 

7  L.  R.  Ch.  D.  745.  poor  children  attending  a  charity  school, 

Mmdly  Sodettes. — A  friendly  society,  are  void  for  uncertainty.  Dashiell  v.Atty.- 

i.e.,  for  paying  benefits  to  sick  members  Gen.,  5  Har.  &  J.  (Md.)  392;  or  to  the 

irrespective  of  their  poverty,  is  not  a  indigent  and  necessitous  poor  residing 

charitable  institution,  and  on  its  dissolu-  in  a  certain  ward.     Wilderman  v.  Bald* 

lion  a  fund  bequeathed  to  it  will  not  be  more,  8  Md.  551. 

applied  cy  pres^  but  will  fall  into  the  tes-  16.  Atty.-Gen.  v.  Old  South  Society,  13 

tator's  residuary  estate.     In  re  Clark's  Allen  (Mass.),  474. 

Trust,  I  L.  R.  Ch.  D.  497.  16.  Derby  v,  Derby,  4  R.  I.  414. 
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dren,"  and  the  "  relief  of  indigent  widows  and  orphans  in  the  city 
of  S.;"^  for  a  hospital  for  foundlings;*-*  for  bread  for  the  poor  of  a 
congregation  ;*  for  a  hospital,  named  after  the  donor,  for  the  relief 
of  the  indigent  blind  and  lame  ;*  for  the  relief  of  poor  members  of  a 
Friends*  meeting,  and  for  the  relief  and  civilization  of  the  Indians  ;* 
for  poor  relations;*  and  "for  the  special  benefit  of  the  worthy, 
deserving,  poor,  white  American  Protestant  democratic  widows  and 
orphans  residing  in  the  town  of  B.'' 

6.  Trusts  for  Edacation. — "  Schools  of  learning,  free  schools,  and 
scholars  in  universities"  are  objects  enumerated  in  the  statute. 
No  trusts  have  been  more  constantly  and  uniformly  upheld  as 
charitable  than  those  for  the  support  of  schools,  and  colleges.*^ 
Donations  given  for  the  establishment  of  colleges,  schools,  and 
seminaries  of  learning,  and  especially  such  as  are  for  the  education 
of  orphans  and  poor  scholars,  are  charities  in  the  sense  of  the 
common  law.*    A  gift  designed  to  promote  the  public  good  by 


1.  Jones  V.  Habersham,  107  U.  S.  174. 

S.  '*The  objection  of  uncertainty  in 
this  case  as  to  the  particular  foundlings 
to  be  received  is  without  force.  The 
endowment  of  hospitals  for  the  afflicted 


7.  Beardsley  v,  Bridgeport  (Conn.)  I 
N.  Eng.  Rep.  639;  Camp  v,  Crocker's^ 
Adm.  (Conn.)  2  N.  Eni;.  Rep.  134. 

Gifts  in  Aid  of  Poor  Bates.— A  distinc- 
tion has  been  drawn  in  the  class  ot  gifts 


and   destitute  of    particular   classes,  or  for  the  poor  by  holding  that  such  gifts 

without  any  specification  of  class,  is  one  were  applicable  only  to  the  poor    not 

of  the  commonest  forms  of  such  uses,  receiving  public  aid  as  paupers,  on  the 

The  hospital  being  incorporated,  nothing  ground  that  otherwise  the  gift  would  re- 

beyond  its  designation  as  the  donee  is  lieve  the  wealthy  tax-payers  from   their 


necessary.  Who  shall  be  received,  with 
all  other  details  of  management,  may 
well  be  committed  to  those  to  whom  its 
administration  is  intrusted."  Ould  v. 
Washington  Hospital,  95  U.  S.  303. 

8.  Witman  v.  Lex,  17  S.  &  R.  (Pa.)  88, 
citing  as  an  instance  of  a  charitable  use 
the  bequest  of  money  in  the  will  of 
Benjamin  Franklin  to  be  loaned  for  five 
years  to  young  mechanics. 

4.  Philadelphia  v,  Elliott.  3  Rawle 
(Pa.),  170.     So  also  devise  to  build  a 


taxes,  and  not  materially  aid  the  poor. 
Atty.-Gen.  z/.  Clarke.  Amb.  422;  Rogers  v, 
Rogers,  2  Keen.  8;  Atly.-Gen,  v.  Wilkin- 
son, I  Beav.  373;  Atty.-Gen.  v,  Bovill, 
I  Phil.  768;  Atty.-Gen.  v.  Exeter,  2 
Russ.  53.  359;  Hereford  v,  Adams,  7  Ves. 
324.  But  this  must  rest  upon  the  inten- 
tions of  the  donor.  Webb  v.  Neal,  5 
Allen  (Mass.),  575;  Perry  on  Trusts,  sec. 
698. 

8.  Russell  V,  Allen,  107  U.  S.  163. 

9.  Vidal  V.  Girard's  Executors,  2  How. 


hospital  for  aged,  decrepid,  and  worn-out  (U.  S.)  127, 192.  In  this  case  the  validity- 
sailors.  Inglis  V,  Sailors'  Snug  Harbor,  of  the  gifts  under  Girard's  will  to  the 
3  Pet.  (U.  S.)  99.  city  of  Philadelphia  was  sustained.  The 
It  is  immaterial  if  the  institution  is  a  principal  contentions  were  as  to  the 
corporation  which  receives  pay  for  the  capacity  of  the  city  to  act  as  trustee  and' 
admission  or  care  of  the  patient,  if  no  the  validity  of  a  trust  for  a  college;  the 
profit  is  derived.  Gooch  v.  Assoc,  109  testator  gave  general  directions  for  the 
Mass.    558;   McDonald    v.   Mass.  Gen.  course  of  study,  that  the  beneficiaries 


Hosp..i20  Mass.  432. 

5.  Magill  V.  Brown,  Brightly  (Pa.).  347. 
Opinion  by  Baldwin,  J.,  in  circuit  court 
of  U.  S.  for  E.  D.  of  Pa., 
history  of  charitable  uses. 


reviewing  the 


were  to  be  **  poor,  white  male  orphans 
between  the  ages  of  six  and  ten  years, *'' 
preference  being  given  **  first,  to  orphans- 
born  in  the  city  of  Philadelphia;  second, 
to  those  born  in  any  other  part  of  Penn- 


6.  Swasey  v.  American  Bible  Soc,  57  sylvania;  third,  to  those  bom  in  the  city 

Me.  527;  Smith  v,  Harrington,  4  Allen  of  New  York:  and  last,  to  those  bom  in 

(Mass.),  566.     But  not  for  testator's  chil-  the    city  of  New   Orleans;''    and    that 

dren  and  their  descendants  who  may  be  scholars  who  shall  merit  it  shall  remain 

destitute  and  in  the  opinion  of  trustees  in  the  college  until  they  shall  respectively 

may  need  such  aid.     Kent  v,   Dunham  arrive  at  between  fourteen  and  eighteea 

(Mass.),  2  N.  Eng.  Rep.  655.  years  of  age."    He  also  required  that 
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the  encouragement  of  learning,  science,  and  the  useful  arts,  with- 
out  any  particular  reference  to  the  poor,  is  a  charity.*  A  gift  to 
promote  education  is  a  cTiarity  \^  and  so  also  to  support  a  '^  school 
for  the  use  of  poor  children,"  *  for  the  "  schooling"  of  the  children 
of  a  district,^  to  establish  a  professorship  of  the  fine  arts  in  a 
university,  and  to  found  an  agricultural  college,^  to  establish  a 
school  or  college  not  necessarily  free,*  for  "  an  establishment  for 
the  increase  and  diffusion  of  knowledge  among  men,"  ''  "  for  the 
purpose  of  founding  an  institution  for  the  education  of  youth"  in 
a  county,^  and  instruction  in  the  mechanical  arts.^ 

"  no  ecclesiastic,  missionary,  or  minister        4.  Heuser  v,  Harris,  42  111.  425;  Box- 

of  any  sect  whatever  shall  ever  bold  or  ford   Religious  Soc.   v,    Harriman,    125 

exercise  any  station  or  duty  whatever  in  Mass.  321.     So  also  for  a  school  "  where- 

the  said  college;  nor  shall  any  such  per-  in  no  book  of  instruction  i^  to  be  used  to 

son  ever  be  admitted  for  any  purpose,  or  teach    except    spelling-books    and    the 

as  a  visitor,  within  the  premises  appro-  Bible."  Taintor  z'.  Clark,  5  Allen  (Mass.), 

priated  to  the  purposes  of  the  said  col-  66. 

lege."     It   was  held   by  the  court  in  the        6.  Cresson's  Appeal,  30  Pa.  St.  437. 
elaborateopinionbyStory,  J.,  that  **  there        6.  Price  v.   Maxwell,   28  Pa.   St.  23; 

is  nothing  in  the  devise  establishing  the  Taylor's  Executors  i».  Trustees,  34  N.  J. 

college  or  in  the  regulations  and  restric-  £q.  loi. 

tions  contained  therein  which  are  incon-  7.  -  *'  The  Smithsonian  Institution  owes 
sistent  with  the  Christian  religion,  or  are  its  existence  to  a  bequestof  James  Smith- 
opposed  to  any  known  policy  of  the  State  son,  an  Englishman,  *to  the  United 
of  Pennsylvania."  States  of  America,  to  found  at  Washing- 

A  devise  to  the  cities  of  New  Orleans  ton,  under  the  name  of  the  Smithsonian 
and  Baltimore  for  the  education  of  the  Institution,  an  establishment  for  the  in- 
poor  inhabitants  of  those  cities  is  valid,  crease  and  diffusion  of  knowledge  among 
McDonogh  z/.  Murdoch,  15  How.  (U.  S.)  men.'"  See  Acts  of  Congress  of  ist 
367.  July,  1836.  ch.  252;  loth  August,  1846, 

1.  American  Academy  v.  Harvard  CoU  ch.  178.     This  was  held  by  Lord  Lang- 

lege,  12  Gray  (Mass.)  582.  dale.  Master  of  the  Rolls,  in  U.  S.  v. 

8.  Chapin  v.  School  District,  35  N.  H.  Drummond,  decided  in  1838,  to    be   a 

445.  good  charitable  bequest.     The  decision 

3.  But  such  a  trust  cannot  be  applied  on  this  point  is  not  contained  in  the  re- 

to  a  public  school  where  rich  and  poor  gular  reports,  but  appears  by  ;he  letters 

are  alike  admitted,  but  the  fund  may  be  of  Mr.  Rush,  then  Minister  to  England 

applied  to  other  means  of  education,  to  (printed  in  the  documents  relating  to  the 

furnishing    books,    and    perhaps    even  Origin   and  History  of  the  Smithsonian 

clothes  and  food,  to  poor  children.     Mc-  Institution,  published  by  the  Institution 

Intire  v,  Zanesville,  17  Ohio  St.  352.  in  1879),  to  have  been  made  after  full 

A  devise  to  a  school  under  the  auspices  argument  in  behalf  of  the  United  States 
and  control  of  a  religious  denomination  by  Mr.  Pemberton  (afterwards  Mr.  Pern- 
or, sect,  and  confined  to  the  youth  of  its  berton  Leigh  and  Lord  Kingsdown),  and 
members,  both  rich  and  poor,  and  in  on  deliberate  consideration  by  the  Master 
which  the  peculiar  views  of  Christianity,  of  the  Rolls.  History  of  the  Smithsonian 
as  entertained  by  that  denomination,  con-  Institution,  15,  19,  20,  56,  58,  62.  And 
stiruted  a  part  of  the  instruction  imparted  it  was  cited  as  authoritative  in  Whicher 
in  the  school,  is  a  charitable  use.  Price  v,  Hume,  7  H.  L.  Cas.  124,  141,  155,  in 
V,  Maxwell.  28  Pa.  St.  23.  But  a  bequest  which  the  House  of  Lords  held  that  a 
for  the  education  of  testator's  nephew  for  bequest  in  trust  to  be  applied,  in  the 
the  ministry  is  not  a  charitable  or  relig-  discretion  of  the  trustees,  *  for  the  benefit 
ious  use.  McMillan's  Appeal,  11  Weekly  and  advancement  and  propagation  of 
Notes  Cas.  (Pa.)  440.  education  and  learning  in  every  part  of 

Where  an  owner  of  land  devoted  it  by  the  world,  as  far  as  circumstances  will 

parol  to  the  purpose  of  a  public  school,  permit,'  was  a  valid  charitable  bequest, 

and  permitted  it  to  be  improved  by  the  and  not  void  for  uncertainty."    Gray,  J., 

erection  of  a  schoolhoase,  he  was  held  to  in  Russell  v,  Allen,  107  U.  S.  182. 
be  a  trustee  for  a  public  charity,  and  not        8.  Russell  v.  Allen,  107  U.  S.  1S2. 
within  the  Statute  of  Frauds.     McLain  i^.        9.  Barnum  z/.  Baltimore  (Md.),  6  AflL 

School  Directors,  51  Pa.  St.  196.  &  Eng.  Corp.  Cas.  203. 

3  C.  of  L.— 9  129 
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6.  Tnifts  for  Beli^ous  ForpoBes.— The  onlv  reference  to  this  class 
in  the  statute  is  **  repairs  of  churches."  *  But  gifts  for  the  ad- 
vancement, spread,  and  teaching  of  religion,  or  for  the  convenience 
and  support  of  worship,  or  of  the  ministry,  have  been  held  chari- 
table.* A  distinction,  however,  has  been  made  where  the  gift  is 
for  the  restricted  use  of  a  definite  number  of  persons  or  for  a  body 
clearly  pointed  out  as  the  object  of  the  gift :  such  a  gift  has  not  the 
elements  of  a  public  charity,  and  will  not  be  sustained  as  such.'  In 
this  country  there  are  no  '*  superstitious  uses,"  in  the  sense  in 
which  such  gifts  are  held  void  in  England,  i.e.,  trusts  for  religious 
purposes  which  are  illegal  by  law.*     The   following  are  instances 

1.  **  No  kind  of  charitabie  trust  finds  mission  of  pious  uses  into  the  rank  of 
less  support  in  the  words  of  the  st.  of  43  legal  charities  in  modern  times  is  to  be 
Eliz.  than  the  large  class  of  pious  and  attributed  to  the  influence  of  the  civil  law, 
religious  uses  to  which  the  statute  con-  to  their  having  been  mentioned  in  the 
tains  no  more  distinct  reference  than  in  earlier  English  statutes,  to  a  more  liberal 
the  words  'repairs  of  churches.*  Such  interpretation,  after  religion  had  become 
uses  had  indeed  been  previously  recog-  settled  in  England,  of  the  words  *  repair 
nized  as  charitable  and  entitled  to  pecu-  of  churches.'  or,  possibly,  of  the  clauses 
liar  favor  by  many  acts  of  parliament,  as  relating  to  gifts  for  the  benefit  of  educa> 
well  as  in  the  courts  of  justice.  ...  Sir  tion,  in  the  st.  of  43  Eliz.,  or  to  the  sup- 
Francis  Moore,  who  drew  the  st.  of  43  port  given  by  the  court  of  chancery  to 
Eliz.,  indeed  says  that  a  gift  to  maintain  public  charitable  trusts,  independently  of 
a  chaplain  or  minister  to  celebrate  divine  any  statute.  It  is  sufficient  for  our  present 
service  could  not  be  the  subject  of  a  com-  purpose  to  observe  that  pious  and  reli- 
mission  under  the  statute,  but  *  was  of  gious  uses  are  clearly  not  within  the  strict 
purpose  omitted  in  the  penning  of  the  words  of  the  statute,  and  can  only  be 
act,*  lest  in  the  changes  of  opinion  in  brought  within  its  purview  by  the  largest 
matters  of  religion  such  gifts  might  be  extension  of  its  spirit.**  Gray,  J.,  in 
confiscated  in  asucceeding  reign  as  super-  Jackson  v.  Phillips,  14  Allen  (Mass.), 
stitious.     Yet  he  also  says  that  such  a  539,  552. 

gift  might  be  enforced  by  '  the  chancellor  S.  Att.-Gen.  v.  Bishop  of  Chester,  i 
by  his  chancery  authority;'  and  cites  a  Bro.  Ch.  444;  Soc.  for  Prop,  of  Gospel 
case  in  which  it  was  so  decried.  Duke  v.  Att.-Gen.,  3  Russell,  142;  Sennett  v. 
(Bridgman's  Ed.),  125,  154.  And  from  Herbert,  L.  R  7  Ch.  232;  Cumming  v. 
very  soon  after  the  passage  of  the  statute,  Reid  Mem.  Church,  64  Ga.  105;  Beatty 
gifts  for  the  support  of  a  minister,  the  ?/.  Kurtz.  2  Pet.  (U.  S.)  566;  Jones  ». 
preaching  of  an  annual  sermon,  or  other  Habersham.  107  U.  S.  1^4. 
uses  connected  with  public  worship  and  8.  Old  South  Church  v.  Crocker,  119 
the  advancement  of  religion  have  been  Mass.  I,  citing  Att.-Gen.  v.  Meeting 
constantly  upheld  and  carried  out  as  House,  3  Gray,  i,  49;  Parker  v.  May,  5 
charities  in  the  English  courts  of  chan-  Cush.  (Mass.)  336.  See,  however,  Mc- 
cery.  Anon.  Cary,  39;  Nash's  Charity;  Kissick  v.  Pickle,  16  Pa.  St.  140. 
Dwight's  Chanty  Cases,  114;  Pember  v.  4.  Bnpmtitions  XTiM.— Thelawof  Eng- 
Inhabitants  of  Knighton;  Heme  on  Char-  land  relating  to  superstitious  uses  is  that 
itable  Uses,  loi;  s.  c,  Tothill  (2d  Ed.),  arising  from  the  statutes  or  policy  of  the 
34;  Duke,  354,  356,  381,  570,  614;  Boyle  law  which  forbid  the  having  of  obits  per- 
on  Charities,  39-41;  Tudor.  10,  11.  So  petual,  or  the  continual  service  of  a  priest 
in  this  commonwealth  [Massachusetts]  or  other  like  uses.  Duke  Char.  Uses, 
trusts  for  the  support  of  public  worship  106;  Jarman  on  Wills,  §  205.  This  has 
and  religious  instruction,  or  the  spreading  been  much  relaxed  by  statute  in  favor  of 
of  religion  at  home  or  abroad,  have  al-  Protestant  dissenters,. Roman  Catholics, 
ways  been  deemed  charitable  uses.  4  and  Jews.  The  rigor  of  the  acts  was  re- 
Dane  Ab.  237;  Bartlet  v.  King,  12  Mass.  laxed.  however,  when  charity  and  not  a 
536;  Going  V,  Emery,  16  Pick.  (Mass.)  benefit  to  the  testator  himself  was  in- 
107;  Sohier  v,  St.  Paul's  Church,  12  Met.  tended.  In  this  country  it  has  been  said 
(Mass.)  250;  Brown  v.  Kelsey,  2  Cush.  of  superstitious  uses,  that  "it  is  not  easy 
(Mass.),  243;  Earle  v.  Wood,  8  Cush.  to  see  how  there  could  be  such  a  thing 
(Mass.),  445.  It  is  not  necessary  in  this  here,  at  least  in  the  acceptation  of  the 
connection  to  speculate  whether  the  ad-  word  by  the  British  courts,  who  seem  to 
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•of  trusts  for  religious  purposes  which  have  been  sustained :  for  the 
advancement  of  Christianity  among  infidels;^  for  foreign  mis- 
sions ;  for  establishing  a  bishopric  in  America  ;^  for  preaching  a 
sermon  on  Ascension  Day  ;*  to  "  the  cause  of  Christ ;"  *  to  the 
**  first  Christian  church  erected  or  to  be  erected  in  the  village  of 
T.;"*  for  building  a  convent.'' 

7.  Tnifts  for  Public  Purpose*.— The  statute  makes  various  public 
objects  charitable,  notably  the  repair  of  bridges  or  highways,  and 
the  ease  of  the  poor  in  the  payment  of  taxes.  In  this  class  the 
following  gifts  have  been  held  to  be  charitable  uses :  for  supplying  - 
water  to  a  town  ;**  for  the  improvement  of  a  town;*  for  the  re- 
duction of  the  national  debt;*^  for  various  public  institutions;^^ 
for  municipal  purposes ;  '^"^  for  a  fire-engine  or  hose ;  **  for  providing 
shade-trees ;  ^*  for  a  town  house ;  ^*  for  the  suppression  of  the  manu- 
facture, .sale,  and  use  of  intoxicating  liquors.^^  But  a  gift  to  change 
existing  laws  is  not  valid  as  a  charitable  use  ^^ 

have  extended  it  to  all  uses  which  are  not  4.  Turner  v.  Ogden,  i  Cox«  316. 

subordinate    to    the    interests   and    will  5.  Going  v.  Emery,   16  Pick.   (Mass.) 

of   the   established  church."    Methodist  107. 

Church  V,  Remington,  i  Watts  (Pa.),  218.  6.  Jones  v.  Habersham,  107  U.  S.  174; 

*' It  is  neither  for  the  legislature  nor  the  Fidelity  Ins.,  etc.,  Co.'s  Appeal,  99  Pa. 

judiciary,  in  this  State,  to  discriminate  St.  443. 

and  say  what  is  a  pious  and  what  a  super-  7.  Hughes  v,  Daly,  49  Conn.  34. 

stitious  use.    To  do  so  would  necessarily  8.  Jones  v,  Williams,  Amb.  651. 

infringe  upon   the    great    constitutional  9.  Att.-Gen.   v,  Heelis,  2  Sim.   &   S. 

guarantee  of  perfect  freedom  and  equality  67:  Howse  v.  Chapman,  4  Ves.  542. 

in  all  religions."  Gass  «.  Wilhite,  2  Dana  10    Ashton  v.  Langdale,  4  Eng.  L.  & 

(Ky.),   170.     **  As  ia  this  country,  from  Eq.  139;  Newland  v.  Att.-Gen.,  3  Mer. 

the  very  nature  of  its  institutions,  what  6S4;  Dickson  v.  U.   S.,   125   Mass.  311. 

was  at  one  time  known  in   England  as  See  U.  S.  v.  Fox,  94  U.  S.  315. 

superstitious  uses  have  no  recognition  in  11.  To  the   British   Museum,   British 

our  laws,  and  as  all  the  various  dogmas  Museum  z/.  White.  2  Sim.  &  S.  594.     To 

of  the  several  Christian  sects  are  to  be  the  Royal  Geographical  Society  and  the 

treated  with  equal  reverence  and  respect,  Royal   Humane    Society,    Beaumont    xk 

a  religious  or  charitable  bequest,  whether  Oliveira,  L.  R.  6  Eq.  534;  L.  R.  4  Ch. 

for  the  founding  of  a  church  or  to  pur-  App.  309. 

chase  masses  for  the  dead,  must  be  re-  12.  Vidal  v.  Girard's  Executors,  2  How. 

garded  as  valid,  and  is  to  be  interpreted  (U.  S.)  124;  Town  of  Hamden  v.  Rice, 

and  enforced  in  snch  a  manner  as  mav  24  Conn.  357. 

best  accord  with  the  will  of  the  testator.  13.  Magill  v.  Brown.  —  Bright  (Pa.), 

Hence  a  bequest  to  the  pastor  of  a  church  411;  Thomas  v.  Ellmaker,  i  Pars.  (Pa.) 

for  masses  for  the  repose  of  testator's  Sel.  Cases,  98. 

soul  is  valid,  and  it  is  the  duty  of  the  ex-  The  property  of  a  company  formed  for 

ecotors  to  pay  it  to  the  legatee,  who  has  extinguishment  of  fires,  etc.,  is  held  upon 

full  discretion  as  to  the  number  of  the  a  public    trust,  and  cannot  be  divided 

masses,  etc.  Seibert's  Appeal,  18  Weekly  among  the  members.    Bethlehem  v.  Per- 

Notes  Cas.  (Phila.)  276.     See  also  In  re  severance    Fire    Co.,    81    Pa.    St.   445; 

Hagenmyer*s  Will,  12  Abb.  N.  Cas.  (N.  Humane  Fire  Co.'s  Appeal,  88  Pa.  St. 

Y.)  432.  In  re  Petition  of  James  Schouler,  389. 

134  Mass.  427.  14.  Cresson's  Appeal,  30  Pa.  St.  437. 

1.  Att.-Gen.  v.  London,  i  Ves.  Jr.  243.  16.  Coggeshall  v.  Pelton,  7  Johns.  Ch. 

8.  Soc.  for  Prop,  the  Gospel  v.  Ait.-  (N.  Y.)  492. 

<^n.,  3  Russ.  142;  Bartlett  v^  King,  12  16.  Haines  v.  Allen,  78  Ind.  100. 

Mass.   S37i    Fairbanks    v.   Lamson,    99  17.  A  bequest  in  trust  to  be  expended 

Mass.   533;    Hinckley   v.    Thatcher,  139  **  to  secure  the  passage  of  laws  granting 

Mass.  477.  women,  whether  married  or  unmarried, 

S.  Att.-Gen.   v..  Bishop  of  Chester,  i  the  right  to  vote,  to  hold  oflke,  to  hold, 

Bro.  Ch.  444.  manage,  and  devise  property,  and   all 
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8.  Trusts  for  Other  Charitable  Purposes. — There  are  many  trusts 
which  cannot  be  said  to  fall  within  the  above  classes,  but  which 
have  been  sustained,  e.g.,  gifts  to  a  lodge  of  Freemasons;^  to  the 
American  Peace  Society;*^  to  aid  in  the  antislavery  movement  in 
the  United  States;*  and  to  maintain  a  Shaker  community.*  A 
trust  to  erect  and  maintain  monuments  or  tombs  of  the  donors  or 
others  is  now  generally  upheld  in  this  country,  though  not  in  Eng- 
land.* In  England  trusts  **  for  private  charity,"  and  "for  benevo- 
lent,  charitable,  and  religious  purposes/*  will  not  be  sustained.* 
But  in  this  country  a  trust  "  in  aid  of  objects  and  purposes  of 
benevolence  or  charity,  public  or  private/'  has  been  sustained.'' 

9.  Trusts  Held  not  to  be  Charitable. — A  direct  appropriation  by 
the  legislature  for  the  support  of  a  school  or  for  public  improve- 
ments does  not  constitute  a  charity  which  will  be  regulated  by  a 
court  of  equity.*^     So  also,  wl\ere  the  subject  of  the  trust  is  the  re- 

other  civil  rights  enjoyed  by  men/'  can-  should  ever  have  been  doubted,  since  the 
not  be  sustained  as  a  charity.  Jackson  sanctity  of  tombs  and  other  places  of  rest 
7/.  Phillips,  14  Allen  (Mass.),  539,  571.  for  the  dead  has  always  been  an  object - 
1.  Cruse  V.  Axtell,  50  Ind.  49.  So  also  of  cherished  regard  since  the  establish- 
to  a  Young  Men's  Christian  Association,  ment  of  Christianity,  and  received  the 
Goodell  V.  Union  Assoc.,  29  N.  J.  Eq.  peculiar  care  of  the  Roman  law."  The 
32.  And  to  an  order  of  Sisters  of  Char-  bequest  to  a  Friends*  meeting,  which 
ity.  Quinn  v.  Shields,  62  Iowa,  129;  s.  would  become  applicable  to  the  mainte- 
c,  I  Am.  &  Eng.  Corp.  Cas.  498.  But  nance  of  its  burying-ground,  is  undoubt- 
a  society  for  purposes  of  mutual  benevo-  edly  a  charitable  use,  for  such  support  is- 
lence  only  is  not  an  association  for  char-  regarded  as  a  religious  duty.  Dexter  v, 
itable  uses;  as  to  third  parties  its  mem-  Gardner,  7  Allen  (Mass.),  243.  A  bequest 
bers  are  considered  as  partners.  Babb  to  keep  testator's  family  burying-ground 
t'.  Reed,  5  Rawie  (Pa.),  151;  Swift's  Exec,  in  suitable  repair  is  valid.  Swasey  f. 
V.  Benef.  Soc.  73  Pa.  St.  362.  Amer.  Bible  Soc.,  57  Me.  523. 
8.  Tappan  v.  Deblois,  45  Me.  122.  6.  Ommaney  v.  Butcher,  i  Turn.  & 
8.  '*For  the  preparation  and  circula-  Russ.  260*,  Williams  v,  Kershaw,  5  Law 
tion  of  books,  newspapers,  the  delivery  Jur.  (N.  S.)  Ch.  84. 

of  speeches  and  lectures,  and  such  other  7.  Saltonstall    v.    Sanders,    ii    Allen 

means  as  in  the  judgment  of  the  trustees  (fMass.),  462. 

will  create  a  public  sentiment  that  will  So  a  power  to  trustees  to  distribute  a- 

put  an  end  to  negro  slavery  in  this  coun-  bequest  among  institutions  for  the  bene- 

try,"  and   **for  the  beneht  of  fugitive  fit  of  the  poor  is  valid  under  the  law  of 

slaves  who  may  escape  from  the  slave-  Massachusetts.    Lorings    v.    Marsh,    6 

holding  States  of  this  infamous  Union  Wall.  (U.  S.)  337. 

from  time  to  time."    Jackson  v.  Phillips,  A  devise  to  the  executor  "to  be  dis- 

14  Allen  (Mass.),  558.  posed  of  by  him  for  such  charitable  pur- 

4.  Gass  V,  Wilhite,  2  Dana  (Ky.),  170.  poses  as  he  shall  think  proper"  is  a  devise 

6.  '*  In  England  there  has  been  a  dif-  in  trust,  in  which  the  devisee  takes  no 

ference    of    opinion  upon  the  question  beneficial  interest;  it  is  not  essential  that 

whether  the  maintenance  and  repair  of  the  words  in  trust  should  be  expressed; 

the  tomb  or  monument  of  the  donor  is  a  the  sureties  of  the  executor  are  respon- 

(^ood  charitable  use.     Down  to  the  time  sible  for  such  a  fund  unadministered. 

of  the   American   Revolution,  as  by  the  White  v.  Ditson  (Mass.),  i  N.  Eng.  Rep. 

civil  law,  it  appears  to  have  been  held  485. 

that  it  was.  .  .  .  According  to  the  later  In  New  Jersey,  however,  a  gift  in  trust, 

English  cases,  it  is  not  "(citing  cases),  to  be  distrihuted  to  **  benevolent,  relig- 

Gray,  J.,  in  Jones  v.  Habersham,  107  U.  ious,  and  charitable  institutions"  at  the* 

S.  174.  in  which  it  was  held  that  under  discretion  of  the  wife  of  the  testator,  was 

the  Code  of  Georgia  such  a  gift    was  held  not  to   be  a  charitable  use.     Nor- 

clearly  valid.     In  the  same  case,  in  the  ris  v.  Thomson,  4  C.  E.  Greene  (N-  J.)» . 

circuit  court,  3  Woods,  443,  Bradley.  J.,  308. 

said:  "It  is  somewhat  singular  that  it  8.  Perry  Trusts,  sec.  707. 
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suit  of  a  contract  and  not  of  a  gift,  the  use  will  not  be  charitable.* 
Where  the  gift  is  for  the  benefit  of  particular  individuals  and  not 
for  an  indefinite  number  it  is  not  charitable.*^  While  the  tendency 
is  to  uphold  charitable  gifts,  yet  there  are  many  which  are  too  in- 
definite to  be  administered  as  trusts,  and  in  such  cases  the  gift  is 
held  void  and  distribution  made  to  the  heirs  or  next  of  kin  of  the 
testator.* 

10.  Cy  Prei  Doctrine. — When  a  gift  for  charitable  uses  cannot  be 
applied  according  to  the  exact  intention  of  the  donor,  the  courts 
of  equity  will  apply  the  gift  as  nearly  as  possible  (cy  pres)  in  con- 
formity with  the  presumed  general  intention  of  the  donor.*  In 
England  this  doctrine  has  been  exercised  by  the  chancellor  both  by 
virtue  of  the  royal  prerogative  committed  to  him,  and  by  the  ordi- 
nary equitable  jurisdiction  of  the  court.*  But  in  this  country  the 
power  has  been  exercised  only  through  the  judicial  power  of  the 
courts.*  This  doctrine  has  been  defined  as  follows :  When  a  gift 
is  made  to  trustees  for  a  charitable  purpose,  the  general  nature  of 
which  is  pointed  out,  and  which  is  lawful  and  valid  at  the  time  of 
the  death  of  the  testator,  and  no  intention  is  expressed  to  limit  it 
to  a  particular  institution  or  mode  of  application ;  and  afterwards, 
either  by  change  of  circumstances  the  scheme  of  the  testator  be- 
comes impracticable,  or  by  change  of  law  becomes  illegal,  the  fund 

1.  Brendle  v.  German  Ref.  Congreg.,  Ga.  404;  Burr's  Executors  v.  Smithy  7 
33  Pa.  St.  419:  Atty.-Gen.  v,  Heelis,  2  Vt.  243.  When,  however,  the  objccts.of 
Sim.  &  S.  77;  Bisp.  Eq.  sec.  123.  the  association  are  too  vague,  e.g.,  "to 

2.  McMiilen's  Appeal.  II  Weekly  Notes  diffuse  more  generally  the  benefits  of 
Cas.  (Phila.)  440,  in  which  the  gift  was  education,  civilization,  and  Christianity 
in  trust  for  the  education  of  testatrix's  throughout  the  United  States  and  else- 
nephew  for  the  ministry.  "The  object  where,"  the  gift  is  void.  Owens  t/.  Mis- 
of  the  trust  was  neither  charitable  nor  sionary  Soc.,'14  N.  Y.  380. 

religious  within  the  technical  meaning  of  4.  Bisp.  Eq.  sec.  126.  The  object  of 
those  terms,  but  to  carry  out  the  in  ten-  all  the  rules  on  this  subject  is  to  ascer- 
lion  of  the  testatrix  in  the  education  of  tain  and  carry  out,  as  nearly  as  may  be, 
her  nephew,  and  in  conferring  upon  him  the  true  intention  of  the  donor.  The  doc- 
the  means  of  future  support."  Perry  trine  of  ry/r<fj  is  thus  only  a  liberal  rule 
Trusts,  sec.  710.  "They  may,  and  in-  of  construction  to  ascertain  intention, 
•deed  must,  be  for  the  benefit  of  an  in-  Perry  Trusts,  sec.  727. 
definite  number  of  persons;  for  if  all  the  5.  The  cases  in  which  the  prerogative 
beneficiaries  are  personally  designated,  power  under  the  royal  sign  manual  is 
the  trust  lacks  the  essential  element  of  exercised  in  England  are  of  two  classes; 
indefiniteness,  which  is  one  characteristic  first,  of  bequests  to  particular  uses  char* 
>of  a  legal  charity."  Gray,  J.,  in  Russell  itable  in  their  nature,  but  illegal,  as  for  a 
V,  Allen,  107  U.  S.  182.  form  of  religion  not  tolerated  by  law; 
S.  A  gift  to  a  trustee  to  dispose  of  "  for  and,  second,  of  gifts  of  property  to  char- 
.any  and  all  benevolent  purposes  that  he  itygenerally  without  any  trust  interposed, 
-may  see  fit"  is  void  for  uncertainty,  and  in  which  either  no  appointment  is 
Adye  v.  Smith,  44  Conn.  60:  Bristol  v,  provided  for.  or  the  power  of  appoint- 
Bristol  (Conn.),  2  N.  Eng.  Rep.  759.  But  ment  is  delegated  to  persons  who  die 
a  bequest  is  not  void  because  given  sim-  without  exercising  it.  Jackson  v.  Phil- 
ply  to  an  association,  and  not  upon  any  lips,  14  Allen  (Mass.),  574.  But  the  doc- 
defined  charity,  or  for  any  specified  char-  trine  of  cy  pres^  formerly  pushed  to  a 
itable  use.  Soc.  for  Prop,  of  Gospel  v,  most  extravagant  length,  is  now  much 
Atty.-Gen.,  3  Russ.  142;  Well  Beloved  restrained.  Atty.-Gen.  v,  Minshull,  4 
£'.  Jones,  I  Sim.  &  S.  43;  Magill  v.  Brown,  Ves.  14. 

Brightly  (Pa.),  347;  Evan.  Association's  6.  Bisp.  Eq.,  sec.  126;  Perry  Trusts, 

Appeal,  35  Pa.  St.  316;  Beall  v.  Fox,  4  sec.  727. 
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having  once  vested  in  the  charity,  does  not  go  to  the  heirs  at  law 
as  a  resulting  trust,  but  is  to  be  applied  by  the  court  of  chancery, 
in  the  exercise  of  its  jurisdiction  in  equity,  as  near  the  testator's 
particular  directions  as  possible,  to  carry  out  his  general  charitable 
intent.^  The  cy  pres  doctrine,  thus  restricted,  has  been  approved 
in  many  of  the  States,  but  it  has  been  entirely  repudiated  in  others.* 


1.  Gray.  J.,  in  Jackson  v,  Phillips,  14 
Allen  (Mass.)*  580.  The  same  judge  also 
says  of  charitable  trusts:  "The  instru- 
ments creating  them  should  be  so  con- 
strued as  to  give  them  effect  if  possible, 
and  to  carry  out  the  general  intention  oif 
the  donor,  when  clearly  manifested,  even 
if  the  particular  form  or  manner  pointed 
out  by  him  cannot  be  followed."  Russell 
V,  Allen,  107  U.  S.  182.  The  doctrine  is 
fully  discussed  in  Philadelphia  v.  Girard*s 
Heirs.  45  Pa.  St.  9,  in  which  Lowrie,  C. 
J.,  says:  **  The  meaning  of  the  doctrine 
of  cy  pr€s  as  received  by  us  is,  that  when 
a  definite  function  or  duty  is  to  be  per- 
formed, and  it  cannot  be  done  in  exact 
conformity  with  the  scheme  of  the  person 
or  persons  who  have  provided  for  it,  it 
must  be  performed  with  as  close  approxi- 
mation to  that  scheme  as  reasonably  prac- 
ticable; and  so,  of  course,  it  must  be  en- 
forced. It  is  the  doctrine  of  approxima- 
tion, and  it  is  not  at  all  confined  to  the 
administration  of  charities,  but  is  equally 
applicable  to  all  devises  and  contracts 
wherein  the  future  is  provided  for,  and  it 
is  an  essential  element  of  equity  juris- 
prudence.'* Of  the  rule  stated  in  the  text 
a  high  authority  says:  "  This  doctrine 
seems  to  be  free  from  objection;  for  it 
will  be  observed  that  thus  stated  it  avoids 
both  of  the  extravagant  conclusions  to 
which  the  prerogative  cypres  doctrine  led. 
The  gift,  if  for  a  charity  generally,  must 
be  made  to  trustees,  thus  avoiding  the 
mischief  of  turning  the  court  into  a  trus- 
tee for  a  general  charity;  while,  on  the 
other  hand,  there  must  be  no  intention 
to  limit  the  gift  to  a  particular  institution 
or  mode  of  application,  which  avoids  the 
obnoxious  cy  pres  doctrine  in  those  cases 
in  which  bequests  were  made  to  particu- 
lar charitable  uses,  but  which  were  ap- 
plied by  the  exercise  of  the  prerogative 
to  different  objects,  because  the  use  des- 
ignated was  illegal."     Bisp.  Eq.  sec.  129. 

2  '*  There  seems,  indeed,  to  be  no 
valid  reason  why  the  judicial  cy  pres  doc- 
trine, as  explained  in  Jackson  z/.  Phillips, 
should  not  be  approved  in  all  those 
States  wherein  the  statute  of  Elizabeth 
has  been  decided  to  be  in  force,  or  where 
its  principles  have  been  adopted  by  the 
law  of  the  State;  in  other  words,  in  those 
States  where  the  doctrine  that  indefinite- 


ness  of  the  object  is  no  objection  to  a 
trust,  provided  it  is  for  a  charity,  is  rec- 
ognized."    Bisp.  Eq.  sec.  130. 

In  the  following  cases  the  judicial  doc- 
trine of  cy  pres  has  been  favorably  con- 
sidered: Burrz'.  Smith,  7  Vt.  241;  How- 
ard  V,  Amer.  Peace  Soc.,  49  Me.  302; 
Derby  v.  Derby,  4  R.  I.  439;  Winslow  r. 
Cummings.  3  Cush.  (Mass.)  358;  Bliss  v, 
Amer.  Bible  Soc.  2  Allen  (Mass.)  334; 
Amer.  Acad.  v.  Harvard  Coll.,  12  Gray 
(Mass.),. 582;  Jackson  v.  Phillips.  14  Al- 
len (Mass.).  539;  Acadeniy  v.  Clemens, 
50  Mo.  167;  Kiefer  ik  (merman- Amer. 
Seminary,  46  Mich.  636;  Gil  man  v,  Ham- 
ilton, 16  111.  225;  Moore  v,  Moore,  4 
Dana  (Ky.).  354;  Philadelphia  v.  Girard's 
Heirs.  45  Pa.  St.  9;  Manners  v,  Phila- 
delphia Library  Co..  93  Pa.  St.  165. 

In  the  following  cases  the  doctrine  has 
been  repudiated  or  criticised:  Fontain  v. 
Ravenel,  17  How.  (U.  S.)  369;  Carter  v. 
Balfour,  19  Ala.  814;  White  v,  Fisk.  22 
Conn.  31;  Grimes  v,  Harmon.  35  Ind. 
198;  Lepage  v.  McNamara,  5  Clarke 
(Iowa),  T24;  McAuley  v.  Wilson,  i  Dev. 
Eq  (N.  Car.)  276;  Venable  v.  Coffman, 

2  W.  Va.  310;  Thomson's  Exec.  v.  Nor- 
ris,  5  C.  E.  Green  (N.  J.),  522;  Beekman 
V.  Bonsor,  23  N.  Y.  298:  Bascom  v.  Al- 
bertson,  34N.  Y.  584;  Pringle  v.  Dorsey, 

3  S.  Car.  (N.S.)  509.  See  also,  for  statutes 
on  the  subject  in  Pennsylvania.  Act  of 
April  26,  1855,  sec.  10,  P.  L.  331;  and  in 
Georgia,  Code.  sec.  2468. 

Examples  of  the  Application  of  tho  Cy 
Pret  Doctrine. — A  bequest  to  A.,  his  exec- 
utors and  administrators,  desiring  him 
to  dispose  of  it  in  such  charities  as  he 
sees  fit.  recommending  poor  clergymen 
with  large  families  and  good  characters, 
upon  the  death  of  the  testator  nine  years 
after  A.'s  death,  was  executed  by  the 
court,  having  particular  regard  to  the 
recommendation.  Moggridge  v.  Thack- 
well,  I  Ves.  J.  464;  3  Bro.  C.  C.  517. 
A  testator  in  1627  bequeathed  ;£'iooo.  the 
income  of  which  was  to  be  distributed 
for  the  relief  and  ransom  of  poor  cap- 
tives taken  by  the  Turkish  pirates,  and 
;f  1000,  the  income  of  which  was  to  be 
applied  to  the  poorest  of  his  kindred; 
both  sums  were  so  invested  in  land  as  to 
increase  enormously  in  value;  under  au« 
thority  of  an  act  of  Parliament  the  moiety 
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11.  Incidents  of  Charitable  Vses.— If  the  trust  is  a  valid  one,  and 
the  directions  for  its  management  are  plain,  the  trust  will  not  be 
allowed  to  fail  for  want  of  a  trustee.*  The  heirs  or  other  persons 
interested  may  bring  a  bill  to  test  the  legality  of  the  trust ;  after 
the  trust  has  been  established,  the  remedy  fof  the  redress  of  abuse 
or  mismanagement  is  by  bill  or  information  of  the  attorney-general, 
representing  the  public  interests,  and  in  such  a  case  the  trust  estate 
does  not  revert  to  the  heirs  6f  the  donor.*  If  the  trust  is  not  for 
a  general  public  charity,  but  for  a  corporation  or  persons  having 
vested  rights,  the  suit  cannot  be  brought  by  the  attorney-general, 
but  must  be  brought  by  those  whose  rights  are  infringed.*  A 
charitable  gift  must  be  accepted  and  held  upon  the  same  terms 
upon  which  it  was  given ;  the  donees  cannot  change  the  uses  at 
will  or  for  mere  convenience.^  This,  however,  does  not  forbid  a 
religious  society  after  altering  its  faith  from  using  funds  given  it 
for  general  purposes.*     The  rules  against  perpetuities  do  not  apply 

for  the  first  object  was  devoted  to  the  exercised  by  the  trustees,  and  they  die 
second.  Atty.-Gen.  v.  Northunnberland  during  the  pendency  of  a  prior  life  estate, 
(Duke).  38  L.  T.  N.  S.  245.  A  bequest  the  court  will  not  exercise  the  discretion 
for  the  redemption  of  British  slaves  in  and  the  g^ft  will  fail.  Foniain  v.  Rave- 
Turkey  and  Barbary  having  ceased  to  be  nel,  17  How.  (U.  S.)  369;  Zeissweiss  v, 
applicable  for  that  purpose,  was  directed  James,  63  Pa.  St.  465.  A  formal  rejec* 
to  be  applied  to  kindred  charities  as  tion  by  a  town  as  trustee  for  a  charitable 
nearly  like  the  original  purpose  as  pos-  use  will  not  cause  the  gift  to  fail,  but  a 
sible.  Aity.-Gen.  v.  Ironmongers  Co.,  new  trustee  will  be  appointed.  Trustees 
2  Beav.  313.  Bequests  made  to  be  ex-  v.  Whitney,  3  N.  Eng.  Rep.  (Conn.)  573. 
pended  in  the  circulation  of  books,  news-  8.  Wellbeloved  v»  Jones,  i  Sim.  &  S. 
papers,  the  delivery  of  speeches,  lectures,  40;  Ludlow  v.  Greenhouse,  i  Bligh  (N. 
and  such  other  means  as  in  the  judgment  S.),  17;  Atty.-Gen.  v.  Gainson.  loi  Mass. 
of  the  trustees  would  create  a  public  sen-  223;  Beatty  v.  Kurtz,  2  PetH(U.  S.)  566; 
ttment  that  would  put  an  end  to  negro  Russell  v,  Allen,  107  U  S.  182. 
slavery  In  the  United  States,  and  for  the  8.  Atty.-Gen.  v.  Meeting  House,  3 
benefit  of  slaves  escaping  from  the  slave-  Gray  (Mass.),  i:  Atty.-Gen.  v.  Merrimack 
holding  States,  became  inapplicable  to  Mfg.  Co.,  14  Gray  (Mass.),  586;  Perry 
those  objects  by  reason  of  the  abolition  Trusts,  sec.  732. 

of  slavery,  and  it  was  held  that  the  funds  4.  Gilman  v.  Hamilton,  16  111.  225; 
should  be  applied  to  the  nearest  similar  Perry  Trusts,  sec.  733. 
use.  Jackson  v.  Phillips,  14  Allen  (Mass.),  6.  Perry  Trusts,  sec.  733,  734.  735. 
539.  Where  a  religious  body  becomes  divided 
1.  '*  If  the  founder  describes  the  gen-  and  the  right  to  the  corporate  property 
eral  nature  of  a  charitable  trust,  he  may  is  in  conflict,  the  civil  courts  will  con- 
leave  the  details  of  its  administration  to  sideranddetermine  which  of  the  divisions 
be  settled  by  trustees  under  the  superin-  submits  to  the  regular  order  of  the  church, 
tendence  of  a  court  of  chancery;  and  an  local  and  general.  This  division  is  en- 
omission  to  name  trustees,  or  the  death  titled  to  the  property.  In  determining 
or  declination  of  the  trustees  named,  will  which  of  the  divisions  has  maintained  the 
not  defeat  the  trust,  but  the  court  will  correct  doctrine,  the  findings  of  the  su- 
appoint  new  trustees  in  their  stead."  preme  ecclesiastical  tribunal  of  the  de- 
Russell  V.  Allen,  107  U.  S.  182;  Moore  nomination  in  question  are  binding  upon 
V.  Moore,  2  Dana  (Ky.),  354;  Byers  v.  the  civil  courts.  McGinnis  v.  Watson, 
McCartney.  62  Iowa,  339;  Fuller  v.  Grif-  41  Pa.  St.  9;  Ramsey's  Appeal,  88  Pa. 
fin.  3  Vt.  400;  McGirr  v.  Aaron,  i  P.  &  St.  60;  Ferraria  v,  Vasconcellos,  31  III. 
W.  (Pa.)  49.  And  see  Cincinnati  v,  25;  Brunnenmeyer  v.  Buhre,  32  111.  183; 
White.  6  Peters  (U.  S.),  433.  But  if  the  Second  Eccl.  Soc.  v.  First  Eccl.  Soc, 
gift  can  be  applied  by  the  trustee  toother  23  Conn.  255;  Kniskem  v,  Lutheran 
than  charitable  purposes,  the  gift  will  be  Churches,  i  Sand.  Ch.  (N.  Y.)  439;  Baker 
void.  Morice  v.  Bishop  of  Durham,  9  v,  Fales,  16  Mass.  488;  First  Presb.  Soc. 
Ves.  404.     Where  a  discretion  is  to  be  v.   Fales,   25  Ohio  St.    128;  Bellport  v^ 

185 


ladiMfei  CHARITIES.  «f  Chaiitabk  Vml 

to  trusts  for  charities,  and  such  trusts  may  be  created  for  the  pay- 
ment  of  the  income  forever  for  the  charitable  purposes  of  the 
donor.*  Property  vested  for  such  purposes,  however,  does  not  be- 
come inalienable,  for  it  may  be  sold  by  decree  of  the  court.*  In 
the  absence  of  statutory  regulations,  there  is  no  limit  beyond  which 
accumulations  may  not  be  permitted  in  favor  of  a  charity.'  When 
an  estate  for  charitable  uses  has  vested  in  the  trustees,  all  illegal 
conditions  and  restraints  which  are  incidental  to  the  trust  and  not 
of  the  essence  of  the  g^ft  will  be  void,  leaving  the  estate  to  be 

Tooker,  29  Barb.  (N.  Y.)  256;  Robertson  against  perpetuities  does  not  apply  to 
V.  Bullions,  I  Kern.  (N.  Y.)  256;  Den  v,  charities,  it  follows  that  if  a  gift  is  made 
Bolton,  12  N.  j.  L.  206;  Smith  v,  Sworm-  to  one  charity  in  the  first  instance,  and 
stedt,  16  How.  (U.  S.)  288;  Watson  v.  then  over  to  another  charity  upon  the 
Jones.  13  Wall.  (U.  S.)  680;  Bouldin  v.  happening  of  a.  contingency  which  may 
Alexander,  15  Wall.  (U.  S.)  131;  White  or  may  not  lake  place  within  the  limit  of 
Lick  Q.  M.  of  Friends  v.  Alexander,  89  that  rule,  the  limitation  over  to  the  second 
Ind.  136;  s.  c,  4  Am.  &  Eng.  Corp.  Cas.  charity  is  good.  Christ's  Hospital  v. 
87.  See  also  note,  4  Am.  &  Eng.  Corp.  Grainger,  16  Sim.  84.  100;  McDonogh  v 
Cas.  112.  Where  a  bequest  is  made  for  Murdoch,  15  How.  (U.  S.)  367;  Jones  v. 
a  church,  to  take  effect  whenever  a  con-  Habersham,  107  U.  S.  174;  Trustees  v. 
gregation  should  be  formed,  the  proper  Whitney,  3  N.  Eng.  Rep.  (Conn.)  573. 
ecclesiastioal  authorities  are  the  judges  But  see  exceptions  to  the  rule  in  Wet- 
of  the  formation  of  such  congregation,  more  v.  Parker,  52  N.  Y.  450;  Phelp's 
Fidelity  Ins.,  etc.,  Co.'s  Appeal,  99  Pa.  Exec.  v.  Pond,  23  N.  Y.  69:  Jocelyn  v. 
St.  443.  Nott.  44  Conn.  55;  DeWolf  v.  Lawson, 
1.  '*  Being  for  objects  of  permanent  61  Wis.  469.  See  also,  generally,  Gvay 
interest  and  benefit  to  the  public,  they  on  Rule  against  Perpetuities, 
may  be  perpetual  in  their  duration,  and  8.  If  "  lapse  of  time,  or  changes  as  to 
are  not  within  the  rule  against  perpetu-  the  condition  of  the  property  and  of  the 
ities."  Russell  v.  Allen,  107  U.  S.  182.  circumstances  attending  it,  have  made  ii 
A  gift  in  trust  for  a  charity  not  existing  prudent  and  beneficial  to  the  charity  to 
at  the  date  of  the  grift,  and  the  beginning  alien  the  lands,  and  vest  the  proceeds  in 
of  whose  existence  is  uncertain,  or  which  other  funds  or  in  a  different  manner,  it 
is  to  take  effect  upon  a  contingency  that  is  competent  for  this  court  to  direct  such 
may  possibly  not  happen  within  a  life  or  sale  and  investment,  taking  care  that  no 
lives  in  being  and  twenty-one  years  after-  diversion  of  the  gift  be  permitted.  Lord 
wards,  is  valid,  provided  there  is  no  gift  Langdale,  the  Master  of  the  Rolls,  ob- 
of  the  property  meanwhile  to  or  for  the  served  in  Attorney-General  v.  South  Sea 
benefit  of  any  private  corporation  or  per-  Company,  4  Be  van,  458:  '  It  is  plain  that 
son.  Inglis  v.  Sailors'  Snug  Harbor,  3  in  ordinary  cases. a  most  important  part 
Pet.  (U.  S.)99;  McDonogh  v.  Murdoch,  of  this  duty  is  to  preserve  the  property, 
15  How.  (U.  S.)  367:  Ould  V.  Hospital,  but  it  may  happen  that  the  purposes  of 
95  U.  S.  303;  Russell  V.  Allen.  107  U.  S.  the  charity  may  be  best  sustained  and 
182.  These  cases  are  in  accord  with  Eng-  promoted  by  alienating  the  specific  prop- 
lisb  decisions  of  the  highest  authority:  erty.  The  law  has  not  forbidden  the 
Atty.-Gen.  v.  Downing,  i  Dick.  414,  2  alienation,  and  this  court,  upon  various 
Amb.  550;  Atty.-Gen  v.  Bowyer,  3  Ves.  occasions,  with  a  view  to  promote  inter- 
714,  5  Ves.  300,  8  Ves.  256;  Chamber-  ests  of  charities,  has  not  thought  it  neces 
layne  v.  Brockett,  L.  R.  8  Ch.  A  pp.  206.  sary  to  preserve  the  property  in  specif. 
See  also  Sanderson  v.  White,  18  Pick,  but  has  sanctioned  its  alienation.'*'  Stan- 
(Mass.)  328;  Odell  v.  Odell,  10  Allen  ley  v.  Colt,  5  Wall.  (U.  S.)  169.  In  this 
(Mass.).  I.  A  direction  that  real  estate  case  a  proviso  against  sale  of  the  property 
devised  for  charitable  uses  should  not  be  devised  to  an  ecclesiastical  society  was 
alienated  makes  no  perpetuity  in  the  held  a  limitation  in  trust  and  not  a  corn- 
sense  forbidden  by  the  law,  but  only  a  mon-law  condition,  and  that  the  legisla- 
perpeinity  allowed  by  law  and  equity  in  ture  of  Connecticut  could  exercise  the 
the  cases  of  charitable  trusts.  Perin  7/.  powerof  the  court  of  chancery  of  England 
Carey,  34  How.  (U.  S.)  465.  An  estate  is  in  directing  the  alienation  of  the  property, 
no  more  perpetual  in  two  successive  chari-  8.  Bisp.  Eq.  sec.  133;  Perry  Trusts, 
ties  than  in  one  charity,  and,  as  the  rule  sees.  393-400,  738. 
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managed  legally  for  the  purposes  of  the  trust.^  The  statute  of 
limitations  does  not  ordinarily  run  against  a  trust  for  charitable 
uses.* 

IS.  Eestraints  upon  Donors. — Under  the  English  statutes  of 
mortmain  gifts  for  religious  or  charitable  purposes  are  void  unless 
executed  by  deed  in  the  presence  of  two  witnesses  twelve  months 
before  the  donor's  death,  and  enrolled.*  These  statutes  are  not 
in  force  in  this  country,*  but  in  several  States  there  have  been  re- 
straints imposed  as  to  the  time  prior  to  decease,  and  the  amount 
which  a  donor  may  give  to  charitable  objects.* 


1.  Perry  Trusts,   sec.    739;    Philadel- 
phia V.  Girard's  Heirs,  45  Pa.  St.  9. 
%,  Perry  Trasts,  sec.  745. 

5.  9  Geo.  II.  c.  36(1736).  The  statute 
of  43  Eliz.  c.  4  haid  repealed  the  earlier 
tDortmain  acts. 

1  Peria  v.  Carey,  24  How.  (U.  S.)  465. 

6.  In  California  by  the  provisions  of 
the  code  a  bequest  or  devise  can  be  made 
oolj  by  a  will  executed  thirty  days  prior 
to  the  testator's  death,  and  cannot  exceed 
oncthird  of  his  estate.     Code.  sec.  131 3. 

In  Georgia  the  code  provides:  **  No 
person  leaving  a  wife  or  child  or  de- 
fendants of  a  child  shall  by  will  devise 
more  than  one  third  of  his  estate  to  any 
<haritable,  religious,  educational,  or 
civil  institution,  to  the  exclusion  of  such 
wife  or  child;  and  in  all  cases  the  will 
containing  such  devise  shall  be  executed 
at  least  ninety  days  before  the  death  of 
the  testator,  or  such  devise  shall  be  void." 
Code,  sec  2419.  This  does  not  invali- 
date acbaritable  devise  contained  in  a  will 
executed  within  ninety  days  before  the 
testator's  death,  unless  he  leaves  a  wife 
or  child  or  descendants  of  a  child.  Jones 
V.  Habersham,  107  U.  S.  174. 

In  Kentucky  no  church  or  society  of 
Christians  can  acquire  more  than  fifty 
acres  of  land. 

In  Maryland  all  gifts,  sales,  and  de- 
vises of  land  or  personalty  to  religious 
sects  or  for  religious  uses,  without  the 
prior  sanction  of  the  legislature,  are  void, 
except  of  land  not  exceedmg  five  acres, 
for  a  church,  parsonage,  or  cemetery, 
and  actoally  so  used.  Decl.  of  Rights, 
«ec.  38. 

In  Missouri  gifts,  sales,  or  devises  of 
land  for  religious  purposes  are  prohibited, 
«ccpt  one  acre  for  a  church.  Const. 
*«.  i.  sec.  13. 

In  Naa  York  no  devise  to  a  corpora- 
tion is  valid  unless  expressly  authorized 
by  its  charter  or  by  statute  to  take  by 
devise.  Hence  a  devise  of  lands  in  this 
^te  to  the  United  States  for  the  na- 
tional debt  is  void.  U.  S.  v.  Fox,  94 
U-  S.  315;  s.  c,  52  N.  Y.  530. 


Corporations  created  under  the  act  of 
1848.C.  3i9,are  restricted  to  $10,000  yearly 
income,  and  all  gifts  to  be  valid  must 
have  been  made  or  devised  two  months 
before  the  donor's  death.  Stephenson  v. 
Short,  92  N.  Y.  433;  s.  c,  i  Am.  &  £ng. 
Corp.  Cas.  607.  , 

There  is  also  a  general  provision  by 
the  Act  of  i860,  c.  360,  that  no  person 
having  a  husband,  wife,  child,  or  parent 
shall  by  his  or  her  last  will  or  testament 
devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious, 
or  missionary  society,  association,  or 
corporation,  in  trust  or  otherwise,  more 
than  one  half  part  of  his  or  her  estate 
after  the  payment  of  his  or  her  debts. 

In  Ohio  a  devise  or  bequest  to  a  chari- 
table, religious,  or  educational  purpose 
by  a  testator  leaving  issue  or  adopted 
children  is  void  unless  made  at  least  one 
year  before  the  testator's  death.  Rev. 
Stat.,  sec.  5915. 

In  Pennsylvania  a  devise,  bequest,  or 
conveyance  for  religious  or  charitable 
uses  is  void  unless  done  by  deed  or  will 
attested  by  two  credible  and,  at  the 
time,  disinterested  witnesses,  at  least 
one  calendar  month  before  the  de- 
cease of  the  testator  or  alienor.  Act  of 
1855,  Purd.  Dig.  252.  Under  this  statute 
a  testator  may  provide  that  a  subsequent 
will  shall  only  act  as  a  revocation  of 
a  former  will  making  charitable  be- 
quests in  case  he  shall  live  beyond  the 
month.  Hamilton's  Estate,  74  Pa.  St. 
69.  It  does  not  apply  to  an  executed 
gift  made  to  a  charity  within  the  month. 
McGlade's  Appeal,  99  Pa.  St.  338. 

A  bequest  for  masses  for  the  repose  of 
testators  soul  is  a  religious  use  within 
this  act.  Rhymer's  Appeal,  93  Pa.  St. 
142. 

Who  may  Im  Trustee. — A  corporation 
may  hold  and  execute  a  trust  for  chari- 
table objects  in  accord  with  or  tending  to 
promote  the  purposes  of  its  creation, 
although  such  as  it  might  not  by  its 
charter  or  by  general  laws  have  authority 
itself  to  establish  or  to  spend  its  corpo- 
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Baftxmi&tt  upon  DoAon.      CHARITIES — CHART.  Ddlaitiaii* 

CHABT  refers  ordinarily  to  maps  for  seamen  or  boatmen ;  but 

for  twenty-five  years  it  has  been  further  used  to  signify  sheets  on 
which  information  is  exhibited — as  historical  charts.  Charts  of  the 
latter  sort,  at  least  when  of  a  literary  rather  than  of  an  art  nature,  are 
not  contemplated  by  the  word  "  chart"  in  American  copyright  law.* 

rate  laws  for.     A  city,  for  insunce,  may  and  the  real  object  of  the  charity  woald 

take  a  devise  in  trust  to  maintain  a  col-  be    defeated.  .  .  .  Damages  are  to  be 

legkB.  an  orphan  asylum,  or  an  asylum,  paid  from  the  pocket  of  the  wron^doer^ 

Vidal  V,  Girard's  Executors,  2  How.  (U.  not  from  a  trust  fund."     Lord  Campbell, 

S  )  127;  McDonogh  v.  Murdoch.  15  How.  in  Feoffees  of  Heriot's  Hospital  v,  Ross» 

(U.  S.)  367;  Perin  v.  Carey,  24  How.  (U.  12  CI.  &  Fin.  507.     See  also  Russell  v, 

S.)  465;  Barnum  v,  Baltimore,  62  Md.  275;  Men  of  Devon,  2  T.  R.  672-3;  Riddle  v, 

s.  c,  6  Am.  &  Eng.  Corp.  Cas.  203  (sec  Proprietors,  etc.,  7  Mass.  187. 

note);  Philadelphia  v.   Elliott,  3  Rawle  In  McDonald   t/.  Mass.  Gen.  Hosp., 

(Pa.),  170;  2  Dill.  Mun.  Corp.  (3d  Ed.)  120  Mass.  432,  the  principle  was  applied 

sees.  567,  goo.  to  an  action  for  injuries  sustained  by  neg- 

It  seems  that  the  purposes  of  the  trust  ligent  and  unskilful  surgical  treatment  ;. 

should  be  *' germane  to  the  objects  of  and  in  Perry  v.  House  of  Refuge,  63  Md. 

the  incorporation,"  and  *'  relate  to  mat-  20;  s.c,  6  Am.  &  Eng.  Corp.  Cas.  291,  to- 

ters  which   will   promote  and  aid   and  an  action  for  injuries  sustained  by  a  mali- 

perfect  those  objects. "    Vidal  v.  Girard*s  cious  assault  by  teachers  of  the  institution. 

Executors,  2  How.  (U.  S.)  189;  Jones  v.  It  has  been  held  that  the  provisions  of  the 

Habersham,  107  U.  S.  174.  charterof  a  defendant  corporation  do  not 

A  county  may  be  trustee  of  a  fund  to  alone  establish  its  right  to  exemption  from 

aid  the  poor  of  a  township.     Lawrence  liability  for  negligence;  the  facts  regard- 

Co.  V,  Leonard,  34  Leg.  Int.  (Pa.)  104.  ing  the  actual  objects  of  the  corporation 

But  it  has  been  held  that  townships  are  should  appear  by  proofs.     Boyd  v.  In- 

not  proper  trustees  of  a  charity  for  edu-  surance  Patrol,  113  Pa.  St.  269. 

eating  poor  orphan  children.     Mason  z/.  AuthoritlM  on  OJuultlM. — The  English 

Church,  27  N.  J.  Eq.  47.  text  books  are:  Boyle's  Practical  Treatise 

A  gift  to  a  charity  may  be  good,  al-  on  Charities,  1837;  Duke  on  Charitable 
though  it  requires  a  future  incorporation  Uses  (Bridgeman's  Edition),  1805;  Fin- 
to  carry  it  into  effect.  Ould  v.  Hospital,  lason  on  Charitable  Trusts,  i860;  Francis 
95  U.  S.  303;  Inglis  z^.  Sailors'  Snug  on  Charities,  1855:  Heme  on  Charitable 
Harbor,  3  Pet.  (U.  S.)  99.  Uses,   1663;   Tudor,  1871;   Cook  &  Ha- 

Xzemptioxi  of  Charities  firom  Tazatloa. —  wood  on  Charitable  Trust  Acts,  1867; 

An  exemption  of  the  property  of  religious,  Whiteford,   1S78  ;  Kenny    on  Endowed, 

charitable,  and  educational  institutions  Charities,  1880. 

will  be  construed  to  extend  only  to  the  In  this  country  the  only  single  treatise- 
property  actually  used  for  the  religious,  is  by  T.  W.  Dwight  (1863).  being  his  ar- 
charitable,  or  educational  purpose,  and  gument  in  the  Rose  will  case.  4  Abb. 
not  to  other  property  held  by  it  as  a  App.  Dec.  (N.  Y.)  io8.  But  the  subject 
source  of  revenue  or  capable  of  being  ap-  is  fully  treated  in  Perry  on  Trusts,  ch.  23, 
plied  to  such  use.  Baltimore  v.  Grand  and  more  briefly  in  Bispham's  Principles 
Lodge,  3  Am.  &  Eng.  Corp.  Cas.  415;  of  Equity,  parti.,  chap.  5;  Story's  Equity, 
Lima  v.  Lima  Cemetery  Assoc,  5  Am.  &  chap.  32. 

Eng.  Corp.  Cas.  547:  Pittsburg  v.   Me-  A  summary  of  American  cases  is  ap- 

chanics'   Assoc,  8   Am.   &  Eng.  Corp.  pended  to  the  reprint  of  Vidal  t\  Girard's 

Cas.  484.  and  notes  to  each  case.  Executor    in    3    Sharswood    &    Budd's 

Liability  of  Charitable  Funds  fbr  Torts.  Leading  Cases,  in  the  American  Law  of 

— "Tt  seems  to  have  been  thought  that  Real    Property  (Phila.   1887),  332.     The 

if  charity  trustees  are  guilty  of  a  breach  opinion  by  Story,  J.,  in  that  case,  and  in 

of  trust,  the  persons  damnified  thereby  Jackson  v.  Phillips,  4  Allen  (Mass.).  539, 

have  a  right  to  be  indemnified  out  of  the  by  Gray,  J.  (now  of  the  Supreme  Court  of 

trust  funds.     That  is  contrary  to  all  rea-  the   United  States),  are   especially   com- 

son    and    justice    and    common-sense,  prehensive  and  valuable. 

Such  a  perversion  of  the  intention  of  the  1.  Taylor  v.  Gilman,  24  Fed.  Rep.  632. 

donor  would  lead  to  the  most  inconven-  Insuranoe  of   Ship.  —  Insurance    under 

lent  consequences.     The  trustees  wou'd  the  word  **  ship"  covers  charts,  in  some- 

in  that  case  be  indemnified  against  the  ports  at  least,  as  Boston ;  not  so,  it  seems, 

consequences  of  their  own   misconduct,  in  Hamburg,     i   Phillips  on  Insurance,. 
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la  Copyright  Law.                              CHAR  T,  in  Copyright  Law:. 

§  468;  2  Parsons  on  Maritime  Law,  303,  Oljootf  of  Copyright. — Maps  and  charts- 

304.     But  if  the  master  were  accustomed  are  distinctly  named    in  the   copyright 

to  buy  the  charts,  compasses,  sextants,  laws  as  objects  of  copyright. 

etc.,  on  bis  own  account,  it  would  be  Original   Work. — Difficulty  respecting 

doubtful  whether  the  word  "  ship"  would  this   is  necessarily   felt  in   the  case  of 

cover  them,  in  the  absence  of  a  usage  to  charts.  *'  where  there  is  not,  and  cannot 

that  effect.     2  Parsons  on  Martime  Law,  be,  any  originality  in  the  facts  or  mate- 

203.  204.  rials  of  which   they  are  composed,  and 

Copyright  in  charts  exists,  to  a  limited  which  facts  and  materials  are  equally 

degree,   ai   ccmmon  law.      Though    the  open  to  all.*' 

author  has  not  obtained    the  statutory  As  to  purely  original  work,  it  is  very 
copyright,  yet  by  the  common  law,  so  clear  that  the  copyright  of  one  chart  does 
long  as  the  charts  are  unpublished,  he  has  not  prevent  another  author  from  design- 
the  same  right  of  exclusive  enjoyment  of  ing  another  chart  by  independent  labor* 
them  as  of  any  other  species  of  personal  of  his  own.  since  the  macerialMs  open  to 
property,  for  by  his  possession  they  have  ail.      But  where  one  has  gone  to  pains 
proprietary  marks,  and  are  distinguish-  and  expense  in  executing  and  copyright- 
able property.     Rees  z^.  Peltzer,  75   111.  inga  chart,  that  chart  itself  cannot  be  the 
475;  Prince  Albert  v.  Strange.  2  De  G.  '&  object  of    servile   imitation.      Say  re  v, 
Sm.  652.     In  the  last  case,  it  was  held  Moore,  i  East,  361;  Blunt  v.  Patten,  2- 
that  distribution^  to  private  friends,  of  a  Paine^    397;    Johnson   v,   Donaldson,  3. 
few  copies  of  etchings  did  not  amount  to  Fed.  Rep.  22. 

a  publication.  The  following  rule  is  laid  down  in 
Sopoilt  In  Havy  DepftrtmoAt,  upon  the  Copinger's  Law  of  Copyright,  in  the  first 
express  understanding  that  the  chart  was  edition,  page  90:  **  The  rule  appears  now 
not  to  be  published  except  by  the  plaintiff,  to  be  settled  that  the  compiler  of  a  work 
was  held  not  to  amount  to  publication,  in  which  absolute  originality  is  of  neces- 
Blunt  V,  Patten,  2  Paine's  C.  C.  Rep.  sity  excluded  is  entitled,  without  exposing 
397.  himself  to  a  charge  of  piracy,  to  make- 
Bale  to  City  —  Estoppel  —  PartAers.— •  use  of  preceding  works  upon  the  subject, 
Where  one  of  several  owners  sold  a  copy  where  he  **  bestows  such  mental  labor 
of  a  map  of  the  city  of  Chicago  to  that  upon  what  he  has  taken,  and  subjects  it 
city,  after  the  great  fire  had  consumed  all  to  such  revision  and  correction  as  ta^ 
other  maps  except  one,  also  held  by  his  produce  an  original  result ;  provided  that 
firm,  and  obtained  a  very  high  price  by  he  does  not  deny  the  use  made  of  such, 
representing  to  the  councils  and  to  the  preceding  works,  and  the  alterations  are 
finance  committee,  of  which  bodies  he  not  merely  colorable."  Lord  Mansfield 
was  a  member,  that  the  sale  would  cause  said:  "  In  all  these  cases  the  question  of 
his  firm  to  lose  their  monopoly,  it  was  fact  to  come  before  a  jury  is,  whether 
held  that  all  the  owners  were  estopped  the  alteration  be  colorable  or  not?  There 
from  restraining  the  sale,  by  any  person,  must  be  such  a  similitude  as  to  make  it 
of  lithographic  copies.  Rees  v,  Peltzer,  probable  and  reasonable  to  suppose  that 
75  III.  476.  *  one  is  a  transcript  of  the  other,  and  noth- 
Btatntory  Copyright. — In  Great  Britain,  ing  more  than  a  transcript.  So  in  the 
maps  were  considered  formerly  as  artistic  case  of  prints:  no  doubt  different  men 
works,  but  by  5  &  6  Vict.  c.  45,  s.  2.  the  may  take  engravings  from  the  same 
protection  afforded  to  literary  works  is  picture.  The  same  principle  holds  with 
extended  to  charts.  **And  rightly  so,"  regard  to  charts;  whoever  has  it  in  his 
says  Sir  W.  M.  James.  L.  J.,  in  Stannard  intention  to  publish  a  chart  may  take 
V.  Lee.  6  Chanc.  Appeal,  349;  **formaps  advantageof  all  prior  publications.  There 
are  intended  to  give  information  in  the  is  no  monopoly  of  the  subject  here  any 
same  way  as  a  book  does.  A  chart,  for  more  than  in  the  other  instances;  but 
instance,  gives  similar  information  as  to  upon  any  question  of  this  nature  the  jury 
sailing  rules;  maps  give  instruction  as  to  will  decide  vih^iYitr  it  be  a  servile  imitation, 
the  statistics  and  history  of  the  country  or  not.  If  an  erroneous  chart  be  made, 
portrayed."  God  forbid  it  should  not  be  corrected  even 
In  tho  United  Btateo,  however,  charts  in  a  small  degree,  if  it  thereby  become 
continue  to  be  classed  with  works  of  art.  more  serviceable."  Sayre  v.  Moore,  i 
Taylor  v.   Gilman,   24   Fed.    Rep.   632.  East.  361,  note. 

But  doubtless  the  American  courts  will  Adapting  Old  Kap  to  Correct  Principles 
protect  as  a  **  book"  any  chart  containing  cannot  be  considered  as  *' servile  imita- 
work  of  a  literary  character.  A  '*  book"  lion."  Thus,  in  the  last  case,  a  sea  chart 
may  be  on  one  sheet.  Drone  on  Copy-  made  as  a  plain  map  was  altered  accord- 
right,  142.  ing  to  the  Mercatorean  projection.     As^ 
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In  Oopyri^kt  Law. 


CHART, 


la  CopTright 


the  old  chart,  except  in  low  latimdes, 
could  not  give  information  with  the 
accuracy  necessary  to  navigators,  the 
alteration  was  an  essential  one,  and  not 
a  piracy 


Lawrence  r.  Dana,  i  Am.  L.  T.  R.  N.  S. 
402. 

Jndidal  Sale. — Sale  of  the  plates,  on 
execution,  does  not  pass  the  copyright. 
Stephens  v.  Cady,  14  How.  528;  Stevens 


Chart  to  tmallflr  Beale  is  not    v.  Gladding,  17  How.  447. 


''original  '  work;  it  is  piracy.  Farmer 
V.  Calvert,  etc.,  Co.,  5  Am.  L.  T.  Rep. 
174.  See  also  Lawrence  v,  Dana,  2  Am. 
L.  T.  Rep.  N.  S.  426. 

Township  BonndariM,  chart  of.  when  of 
irregular  shape,  may  be  copyrighted. 
Farmer  v.  Calvert,  etc.,  Co.,  5  Am.  L.  T. 
Rep.  174. 

Cards  or  X^^^Im  exhibiting  methodicallv 
arranged    information  are  not  ** charts* 


within    the  copyright    law. 
Gilman,  24  Fed.  Rep.  632. 


Taylor  v. 


According  to  a  dictum  of  the  United 
States  Supreme  Court,  the  copyright  Is 
not  subject  to  seizure  and  sale  on  execu- 
tion; it  is  mere  "property  in  notion;" 
nor  does  it  exist  in  any  particular  State 
or  district  Stephens  v.  Cady,  14  How. 
(U.  S.)  528.  And  see  Stevens  v.  Glad- 
ding, 17  How,  447. 

Creditor's  Bill— It  was  intimated  in 
Stephens  v.  Cady  that  the  copyright 
might  be  reached  by  creditor's  bill,  but 
that  the  court  would  probably  have   to 


Card  Exhibiting  Colon  of  paints  sold  by  decree  a  transfer  in  the  mode  pointed  out 

a  dealer  is  neither  a  chart,  work  of  art,  in  the  act  of  Congress.     See  Murray  v. 

nor    book,   and  cannot  be   copyrighted.  Ager,  105  U.  S.  126. 
Ehret  v.  Pierce,  18  Blaichf.  (U.  S.  C.  C.)        Hew  Edition  of  Old  Chart  may  be  pro- 

302.  tected  by  the  original  copyright;  nor  will 

Advertising  Cards,  etc..  may  be  copy-  this  protection  be  lost  by  slight  additions 
righted,  when  they  contain  matter  useful  and  improvements.  But  if  the  improve- 
to  the  general  public,  but  not  when  mere  ments  are  material  it  is  a  new  chart,  and 


advertisements.  Ehret  v.  Pierce,  18 
Blatchf.  (U.  S.  C.  C.)  302;  Grace  v.  New- 
man, L.  R.  19  Eq.  623;  Hatten  v.  Arthur, 
I  H.  &  M.  603. 

Who  is  Entitled  to  Copyright.— ^m//^j- 
ers  right  to  copyright  chart  made  for  him 
is  governed  by  the  general  copyright  law, 
as  to  which  see  infra.  See  also  Copinger's 
Copyright,  2d  Ed.  126;  Sweet  v.  Benning, 
24  L.  J.  C.  P.  175;  Cox  V.  Cox.  II  Hare, 
118;  Grace  v.  Newman,  19  Eq.  Ca.  623; 
Drone  on  Copyright,  243.  255.  IX  S. 
Rev.  St.  §  4952,  enables  the  *'  proprietor" 
•of  any  chart  to  obtain  copyright.  '*  There 
can  be  no  reasonable  doubt  that  an 
employer  may  become  such  proprietor  by 
virtue  of  the  contract  of  employment." 
Drone,  257.  But  the  employer  **  cannot 
:be  considered  as  the  owner  of  what  is 
written   by  an   author   independently  of 


will  not  have  the  benefit  of  statutorv 
copyright  unless  a  new  copyright  be 
obtained.     Drone,  145. 

Pleading,  in  equity  suit  for  infrin^- 
ment,  must  not  contain  voluminous 
references  to  similarities.  These  are 
matters  of  evidence,  to  be  shown  by 
affidavits  or  exhibits.  Farmer  v.  Calvert, 
5  Am.  L.  T.  Rep.  172;  Story  s  Eq.  PI.  § 
266. 

Eyidenoe. — Discovery  will  not  be  com- 
pelled by  a  court  of  equity,  where  it  w^ill 
subject  defendant  to  penalties  under  U. 
S.  Rev.  St.  g  4965,  unless  these  a'c 
waived  expressly  by  the  plaintifif.  John- 
son V.  Donaldson,  3  Fed.  Rep.  22;  Sto. 
Eq.  PI.  §.575;  Danieirs  Chancery,  626. 

Damages  nnder  U.  8.  Bev.  St.  §  4866 
are  penal.  Johnson  v.  Donaldson,  3  Fed. 
Rep.  22;  Taylor  v.  Gilman,  24  Fed.  Rep. 


the  duties  for  which  the  latter  is  employed  632;  Farmer  v.  Calvert,  5  Am.  L.  T.  Rep. 

and  paid  '*     See  Shepherd  v.  Conquest.  168. 

17  C.  B.  427,  as  to  the  effect  of  suggestion  Infringement  by  Agent,  without  princi- 

of  the  work  by  employer.  Also  Copinger,  pal's  knowledge  or  consent,  cannot  sub- 

127:   Drone,  259.     Agreement  as  to  who  ject   principal   to   penalty  or   forfeiture, 

shall  own  may  be  implied  from  circum-  but  the  burden  may  be  on  him  to  show 

stances  and  conduct.  his  innocence.  Taylor  t\  Gilman,  24  Fed. 

Deeigner  and  Drawer. — Where  one  per-  Rep.  632.  See  Com.  v.  Nichols,  10  Mete. 


son  designed  a  map,  and  furnished  his 
own  rough  sketches,  newspaper  maps, 
•official  reports,  etc.,  to  another,  and  fixed 
the  proportion  and  contents  of  the  design, 
it  was  held  that  though  the  other  person 


259;  Att.-Gen.  v.  Sidden,  i  Crompt.  &  T. 
219;  Rex  V.  Gutch,  i  Moody  &  M.  433; 
Rex  V   Almon,  5  Burr.  2686. 

§  4966  U.  8.  B.  8.,  imposing  penalties, 
must  be  strictly  construed.     Taylor  v.  Gil- 


made  the  drawing,  yet  the  designer  was    man,  24  Fed.  Rep.  632. 


the  author  within  the  copyright  law. 
Stannard  v.  Harrison,  24  Law  Times 
.Rep.  570;  Drone,  254. 

Donee  of  chart  may  obtain  copyright. 


Statntory  Seqnisitei  must  be  strictly 
complied  with.  Parkinson  v,  Laselle,  3 
Sawyer,  333. 

Title  of  Chart.— The  name  of  the  pub- 
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MUte.  CHARTER,  Deflnitimr. 

GEABISS.  (See  Franchise.)  — Originally  the  word  seems, 
to  have  been  used  as  including  all  sealed  instruments,  or  solemn, 
acts  in  writing.  It  is  not  unfrequently  met  in  old  English  books,,, 
in  a  sense  equivalent  to  deed.  But  this  broad  and  general  use  of 
the  word  is  now  practically  obsolete.  It  is  retained  to  denote 
writings  emanating  from  government,  chiefly  the  following  : 

1.  A  written  instrument  setting  forth  privileges  or  an  assurance 
of  rights,  granted  by  the  sovereign  power  to  the  people,  or  to  some 
large  class  of  them ;  such  as  magna  c/tarta.  A  charter  is  granted 
by  the  sovereign,  a  constitution  established  by  the  people. 

2.  An  act  of  Parliament,  of  Congress,  or  of  a  State  legislatures- 
creating  a  corporation,  is  called  the  charter  of  the  corporation.^ 

blishers,  and  the  date  and  place  of  fud-  of  acts,  reputation,  etc.  i  Dillon's  Munic. 

hcdm,  were  held  not  to  be  a  part  of  the  Corp..  §  84. 

title^a/fm/ft^ajt  law.    Fanner  v.  Calvert,  Beptal  of  charter  does  not  take  place, 

5  Am.  L  T.  Rep.  16S.  where  both  may  stand  together,     i  DiU 

1.  Quoting  Abbott's  Law  Dictionary.  lon'^s  Munic.  Corp.,  §  87;  Bishop  on  Sta- 

\^  Pennsylvania,  under  the  constitution  tutory  Crimes,  §  156;  and  see  §  151. 

of  1874,  and  act  of  29th  April,  1874,  the  DiMOlation  may  be,  in  England,  (i)  by- 

ooQiTs  may  create  social  and    religious  act  of  Parliament;  (2)  by  loss  of  integral 

corporations;  while  the  State  government  part;  (3)  by  surrender;  (4)  by  forfeiture. 

(»t  the  legislature)  grants  charters  for  In  the  United  States  it  may  only  be  by 

maoDfacturing,    mining,     railroad,    and  act  of  the  legislature.     See    i    Dillon*s* 

ocher  trading  corporations.  Munic.  Corp..  g  166  (no). 

Inaidpal  Corporatloiii  are  created,  in  OntUne  of  OrdinEry  Knnidpal  Gkarter. 

Eogland,  by  act  of  Parliament  or  by  the  — See  i  Dillon's  Munic.  Corp.,  §  39. 

kiog's  charter,  usually  the  latter;  in  this  Aoeeptanoe  of  the  charter  is  unneces- 

cottDtry,  by  statute  only.     Their  charters  sary,  unless  the  statute   requires   it.     i. 

are  at  the  will  of  the  legislature,  which  Dillon,  §  44;  Berlin  v.  Gorham,  34  N.  H. 

can  alter  or  repeal  at  pleasure.  266. 

ly*kws. — Power  in  the  municipality  to  Delegation  of  Power  is  illegal.     Mayor 

make  reasonable  by-laws  would  exist  at  and     aldermen,     empowered     to     issue* 

common  law.  but  the  limit   is  usually  licenses,  cannot  delegate  that  authority, 

fixed  by  the  charter  or  by  general  stat-  i  Dillon.  §  96. 

ntes.  Spedal  Powen  as  to  wharves,  ferries,- 

Iiterpntation  of  Miinleipal  Charter  is  etc.     See  i  Dillon,  title  Charter  in  index;: 

according   to  general    doctrines.     Thus  also  infra. 

power  to  prohibit  sale  without  license  '  Private  Gorporatione  — The  charter  is 
implies  power  of  enforcement  by  imposi-  an  irrevocable  contract  between  such  a  cor- 
lioo  oC  penalty,  so  that  it  is  certain  and  poration  and  the  State.     Dartmouth  Col- 
reasonable.  Bishop  on  Statutory  Crimes,  lege  v.  Wood,  4  Wheat  (U.S.)  663.     In 
§  25.    But  power  to  cause  forfeiture  of  Pennsylvania,  however,  under   constitu- 
property  will  not  be  implied,  it  must  be  tional  and  statute  law,  the  legislature  has 
given  in  express  words.  power  to  alter,    revoke,    or  annul    any 
fxMf  of  Charter. — (a)  Judicial  Notice,  charter  of  incorporation  now  existing  and 
—Charter  of  municipality,  will  be  taken  revocable,  or  any  that  may  hereafter  be 
notice  of  judicially  (i)  when  it  is  declared  created,  in  such  manner  that  no  injustice 
10  be  a  public  statute;  (2)  when  it  is  de-  shall  be  done  to  the  corporators, 
dared  to  be  public  or  general    in    its  Eminent  Domain. — A   charter  may  be 
nature  or  purposes,  though  there  be  no  taken  under  the  power  of  eminent  do- 
express  provision  to  that  effect,     i  Dil-  main.     Phila..  etc.,   Co.'s   Append,    102 
loo's  Munic.   Corp.  §  83.     Supplements  Pa.  St.  123;  Hare  on  Const.  Law,  Lee- 
9r  Amendments.     Such  declaration  in  the  ture  xvii. 

chaner  extends  likewise  to  supplements.  Delegation  of  Power  to  Charter  Corpora- 
Newark  Bank  v.  Assessors,  30  N.  J.  tioni  is  illegal;  but  its  charter  may  be> 
Law.  22;  Slate  v.  Bergen,  34  N.  J.  Law,  made  to  depend  on  certain  preliminary 
439J  New  Jersey  v.  Yard,  95  U.  S.  112.  conditions^  the  performance  of  which  is 
(^)  Primary  evidence  of  special  charter  to  be  ascertained  by  some  public  officer. 
o(  manicipality  is  (i)  the  original,  or  an  i  Morawetz  on  Private  Corporations,  § 
*nihemicaied  copy;  or  (2)  parol  evidence  15. 
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W  Gerporation.  CHAR  TER.  Of  Corponitim. 

Aootptaaot  is  essential.     Rex  v.  Vice-        DinolntlMi  may  not  be  here,  as  in  Eng- 

Chancellor,  3  Burr.  1661:  King?'.  Pass-  land,  by   act  of  the  legislature,  except 

more,  3  T.  R.  240;  Bailey  v.  The  Mayor,  under  peculiar  laws,  as  in  Pennsylvania. 

3  Hill  (N.  Y.),  531;  Short  v.  Unangst,  2  It  may,  however,  take  place  (i)  by  the 

Watts  &  Serg.  (Pa.) 45;  Ellis  v.  Marshall,  loss  of  an  integral  part;  (2)  by  surrender; 

2  Mass.  279.  (3)  by  forfeiture;  (4)  by  expiration  of  the 

Independently  of  legislative  provision,  term  of  its  duration, 
no  particular /<7rm  of  acceptance  is  neces-         i.  By  the  Loss  of  an  Integral  Part. 

sary ;  any  act  clearly  showing  intent  is  — The  old  rule  that  loss  of  integral  parts, 

sufficient.     U.  S.  Bank  v.  Dandridge,  12  where  restoration  is  impossible,  dissolves 

Wheat.  (U.  S.)  64,  71 ;  Covington  v.  Gov-  the  corporation,  still  has  force,  but  it  has 

ington,  etc.,  Co..  ioBush(Ky.),  69.     But  no    eflect  upon    most    corporations    of 

where  a  stockholder's  assent  is  necessary,  the  present  day,  with  their  transferab^: 

if  he  dissent  he  must  actively  make  his  shares. 

rdissent  known,  and  restrain  every  attempt         Death  of  all  the  mevtherx  cannot  dis- 

to  act  under  the  charter.    Owen  z/.  Purdy,  solve   such  a   company,  for  the  shares 

12  Ohio  St.  79.  must  descend  tc  next  of  kin  or  legatees. 

Conditions  Precedent  do  not  delay  the  Boston  Glass  Mfg.  Co.  v.  Langdon,  24 

existence  of  the  corporation,  unless  such  Pick.  (Mass.)  52;  Russell  v,  McLellan,  14 

seems  to  be  the  legislative  intent.     See  Pick.  (Mass.)  69. 

Cincinnati,  etc.,  R.  ?'.  Cole,  29  Ohio  St.         Failure  to  hold  elections  ^o^s  not  cause 

126;  Crocker  v.  Crane.  21  Wend.  2iz;  i  a  dissolution.     Usually   the  charter    or 

Morawetz  on  Private  Corporations,  ^  26.  general   law  provides  that    old   officers 

Faet  of  Ezistenoe  is  for  the  jury.    Ham-  shall  hold  over  till  their  successors   be 

mond  V.  Straus,  53  Md.  i.  chosen,  and  that  when  there  are  no  offi- 

Freseription. — Corporations  may  exist  cers  the  corporators  may  elect  others, 
•by  prescription.  2  Kent  Com.  277  (a).  State  v.  Barron,  58  N.  H.  370;  Common- 
It  is  said  in  Angell  &  Ames  on  Corpo-  wealth  v.  CuUen.  13  Pa.  St.  133;  Harris 
rations,  §  70:  "  It  may,  indeed,  t>e  safely  v.  Miss.  Valley  R.,  51  Miss.  603. 
relied  on  as  a  sound  impoisition,  that,  Insolvency. — Nor  is  failure  to  hold  prop- 
when  an  association  of  persons  have  for  erty,  or  sufficient  property,  a  dissolution, 
a  long  time  acted  as  a  private  corporation.  The  State,  by  suit  for  forfeiture,  or  the 
have  been  uniformly  recognized  as  such,  members  through  surrender, can  alone  ter- 
and  rights  have  been  acquired  under  them  minate  the  corporate  existence.  Coburn 
as  a  corporation,  the  law  will  countenance  v.  Boston,  etc.,  Co..  10  Gray  (Mass.).  245. 
every  presumption  in  favor  of  their  legal  2.  Surrender. — Acceptance  by  the  State 
corporate  existence;,  at  least,  unless  is  essential,  and  ordinarily  this  must  be 
against  the  sovereign."  by  act  of  the  legislature.  Town  v.  Bank, 

Corporate  eziitenoe  oannot  be  denied  by  2  Doug.  (Mich.)  538;  Wilson  v.  Central 
one  who  deals  with  an  association  as  a  Bridge,  9  R.  I.  590;  Enfield  Bridge  Co. 
corporation.  Palmer  v.  Lawrence,  3  z^.  Connecticut  River  Co.,  7  Conn.  45,  46. 
Sandf.  (N.  Y.)  161, 169,  170;  Oregonian  R.  Surrender  by  Majority  Vote. — This  may 
Co.  V.  Oregonian  Nav.  Co.,  22  Fed.  Rep.  be  done,  for  such  is  the  implied  condition 
245.  The  existence  can  only  be  attacked  in  the  charter  of  every  pecuniary  corpora- 
by  the  State.  2  Morawetz  on  Pri.  Cor.,  tion.  Lanman  v.  Lebanon  Valley  R.,  30 
^  750.  See  Id.  §  692,  where  the  last  Pa.  St.  42;  Tread  well  ?/.  Salisbury.  7  Gray 
case  cited — Oregonian  R.  Co.  v.  Oregon-  (Mass.).  393;  Angell  &  Ames  on  Corpora- 
ian  Nav.  Co. — is  disapproved  so  far  as  it  tions.^  772;  Morawetz  on  Private  Cor- 
acts  on  the  idea  that  the  rule  just  stated  porations,  §  413.  The  surrender,  how- 
rests  on  estoppel.  ever,  must  be  in  good  faith;  and  the  dis- 

Ezpiration  of  Separate  Franohiie. — But  senting  members  cannot  be  compelled  to 

in  Grand  Rapids  Bridge  Co.  v.  Prange,  take  shares  in  a  newly  formed  company 

35   Mich.  400,  it  was  held  that  where  a  as  compensation  for  their  old  interests, 

bridge   corporation   was  created  by  the  Nor  can  directors  or  trustees^  with  a  view 

State,  but  its  franchise  of  taking  tolls  de-  to  their  individual  emolument  and  in  dis- 

pended  on  the  assent  of  county  super-  regard  of  the  interests  of  the  corporators, 

visors,  the  right  to  take  toll  was  separate  sell  the  property  to  a  new  corporation  with 

from   the  corporate  existence;   and  the  the  intent  to  shut  out  members.     Abbott 

period  allowed  to  the  corporation  by  the  v.  Rubber  Co..  33  Barbour  (N.  Y.).  579. 

supervisors  having  expired,  it  was  com-  And  the  power  of  the  majority  to  surren- 

pctent  for  one  sued  for  tolls  to  show  the  der  does  not  authorize  a  continuana  of 

fact.     See  also  City  of  London  v.  Van-  iheoldcompsLnywithfundamenta/chaftifes 

acre,  12  Mod.  270;  Rex  v,  Gregory,  4  T.  in  its  purposes;  does  not,  e.g.,  warrant 

R.  240,  242,  note  a.  the  extension  of  a  railroad  line,  alteratioa 
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Of  Corporation.        CHAR  TER—CHAR  TKR-PAR  T  Y. 


Sofloitioii. 


CHABTES-PABTY.      (See   also   Bill   of    Lading;    Demur- 
rage; Freight;  Maritime  Lien;  Shipping.) 


Definition^  143. 

Who  May  Make,  143. 
General  Nature,  144. 

Usual  Contents,  145, 
Special  Terms  Construed,  148. 
Implied  Engagements,  149. 
Construction  of  Contract,  1 50. 
Custom  and  Usage,  1 50. 


Conditions  Precedent,  151. 
Obligation  of  Parties,  152. 

Vessel  Let  on  Shares,  1 53. 
Charter  to  Government,  1 53. 
Dissolution  of  Contract,  1 54. 
Damages  for  Breach  of  Contract,  1 54. 

Jurisdiction  Remedy,  155. 


1.  Definition. — A  charter-party  is  a  contract  whereby  the  owner  of 
a  ship  or  other  vessel  lets  the  whole  or  a  part  of  her  to  another  for 
the  conveyance  of  goods  in  consideration  for  the  payment  of 
freight.^  It  is  usually  in  writing/'*  not  under  seal,*  but  may  be 
made  by  word  of  mouth.* 

2.  Who  May  Make. — In  a  foreign  port  the  master*  of  the  vessel 
may  make  a  charter-party  provided  that  no  agent  of  the  owner  be 
present  ;*  but  in  the  home  port,  or  the  place  of  residence  of  the 

of  route,  or  consolidation  with  another  incorporation;  in   other  States   it  does, 

company.     There  are  authorities  uphold-  Angell  &  Ames,  §  632.     But  which  are 

ing  such  action  by  the  majority  of  the  public  charters,  needing  no  proof,  and 

corporators,  but  the  weight  of  authority  which  are  private,  cannot  be  ascertained 

is  the  other  way.      See    Morawetz   on  by  any  certain,  general  rule,  as  the  de- 

Priv.  Corp.  §  402.  cisions  are  at  variance.     Morawetz  on 

3.  Forfeiture. — Non-user  or  misuser  Prin.  Corp.  §  38. 

does  not  dissolve.    The  corporate  exist-  Aecepting  How  Charter  from  Another 

ence  continues  until  the  State,  Arough  State  does  not  relieve  from  the  obliga- 

legal  proceedings,  ascertains  the  forfeit-  tions  to  the  State  granting  the  first  char- 

ure  and  takes  away  the  charter.  Elevated  ter.     Comm.   v,   Pittsburg  &   ConncUs- 

R.,  70  N.  Y.  337,  338;  Irvine  v.  Lumber-  ville  R.,  58  Pa.  St.  26. 

man*s  Bank,  2  W.  &  S.  (Pa.)  204.  General  Statntee  apply   to  a  charter. 

Fraud  against  the  State,  in  obtaining  unless  they  are  expressly  repealed  by  the 

the  charter,  wjll  not  vitiate  the  charter  charter.     Pratt  v,   Atlantic    R.,  42  Me. 

so  long  as  the  State  does  not  elect  to  set  579. 

it  aside.     Bridge   Co.   v.   Bridge  Co.,  7  1.  Bouv.  Diet.  259;  3  Kent,  301. 

Pick.  (Mass.)  344;   Centre,  etc.,  Co.   v.  The  term  is  derived  from  the  old  cus- 

McConaby,  10  S.  &  R.  (Pa).  140.     For  torn  of  writmg  contracts  on  a  card   and 

fraud  does  not  make  grants  or  contracts  cutting  it  into  two  parts  from  top  to  bot- 

void,  but  only  voidable.  tom,  one  part   being  delivered  to  each 

4.  Expiration  of  the  term  of  its  ex-  party,  the  card  so  cut  being  called  charta 
istence  dissolves   the    corporation;    but  partita. 

those  who  continue  to  act  with  the  soci-       9.  Hurry  v.  Hurry,  2  Wash.  C.C.  145. 
«ty  as  a  corporation  cannot  deny  its  cor-       8.  Brown  v,  Ralston,  4  Rand.  (Va.)  504. 


porate  character.  See  supra.  See  also 
above  for  expiration  of  a  separate  fran- 
chise of  a  corporation. 


4.  Taggard  v.  Loring.  16  Mass.  336. 

6.  But  the  master  of  a  vessel  has  no 

right  to  make  a  charier-party  in  a  foreign 


Cluurtec  of  Foreign  Corporation  cannot  port  for  the  purpose  of  giving  a  creditor 

be  altered.     This  is  not  because  of  any  security  for  a  debt.     Hurry  v.  Hurry,  2 

contract  between  it  and  the  State,  which  Wash.  C.  C.  145. 

granted  it  no  charter.  It  is  because  to  Nor  have  the  agents,  even  when  part 
do  so  would  be  to  violate  the  contract  be-  owners,  the  right  to  charter  a  vessel  to  a 
tween  the  corporators.  Morawetz  on  creditor  of  their  own  as  a  means  of  en- 
Private  Corporations,  g  1059.  abling  him  to   repay  himself  out  of  the 

Proof  of  Charter. — This  is  unnecessary  earnings.    The  A.  M.  Bliss,  2   Low  (D. 

in  a  federal  court  within  the  State  grant-  C.)>  103. 

ing  it,  when  the  charter  is  a  public  law.  A  charter-party,  when   so   made,  will 

Covington  Drawbridge  Co.  v.  Shepherd,  be  void,  as  against  the  other  owners,  and 

20 How. (U.S.) 227.  In /:/r^/8/»</and some  as  against  the  vessel.     The  A.  M.  Bliss, 

American  Sutes,  the  plea  of  the  general  2  Low  (D.  C),  103. 

issue  does  not  acknowledge  the  fact  of  6.  Freeman  v,  Buckingham,  18  How. 
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Geii«ral  Katurat 


owners,  their  assent  or  that  of  the  managing  owner  is  requisite.* 

Charter-parties  are  usually  effected  by  the  agency  of  brokers, 
who  are  employed  by  the  ship-owner,  and  are  paid  a  commission.* 

3.  Oeneral  Nature. — A  charter-party  is  not  a  conveyance  within 
the  recording  acts  of  Congress,*  and  need  not  therefore  be  re- 
corded.* 

A  personal  agreement  between  the  owners  to  embark  in  a  com- 
mon enterprise  is  not  a  charter-party.*  The  owner  may  either  let 
the  capacity  or  burden  of  the  ship,  continuing  the  master  and  crew 
in  their  employment,*  or  he  may  surrender  the  entire  ship  to  the 
charterer,  who  then  assumes  possession  and  control,  and  provides 
himself  with  master  and  crew.  '^ 

When  a  charter-party  authorizes  the  charterer  "  to  relet  the  ves- 
sel, in  whole  or  in  part,"  the  charterer  is  authorized  to  make  sub- 
contracts of  affreightment,  and  the  vessel  will  be  bound  thereby.*^ 

If  the  charter-party  be  under  seal,  it  is  governed  by  technical, 
rules  incident  to  instruments  under  seal.® 

When  a  charter-party  is  a  contract  for  the  carriage  of  goods,  the 
ship-owner  has  alien  on  the  cargo  for  his  freight  money,  but  when. 


(U.  S.)  191 ;  Hurry  v.  Hurry,  2  Wash.  C. 
C,  145. 

A  person  authorized  to  act  for  the 
charterers  of  a  vessel  as  their  agent  to 
procure  a  cargo  in  a  foreign  port  is  not 
thereby  authorized  to  modify  or  cancel  a 
charter-party  concluded  by  his  principals. 

Ye  Ling  &  Co.  v,  Corbitt,  9  Fed'. 
Rep.  (D.  C.)  433.  Cargo  of  salt,  4  Blatch. 
C.  C.  224. 

1.  The  Schooner  Tribune,  3  Sum.  C. 
C.  144,  149.  And  this  is  true  notwith- 
standing the  fact  the  vessel  is  sailed  on 
shares.  Swran  v.  Ruckman,  25  How.  (N. 
Y.)  Pr.  468. 

An  informal  agreement  in  the  nature  of 
a  charter-party,  acted  upon  by  parties, 
may  be  treated  as  equivalent  to  a  char- 
ter-party. Lidgett  V,  Williams,  4  Hare, 
462. 

A  charter-party  made  in  good  faith  by 
the  managing  owner  is  binding  on  all  in- 
terested in  the  vessel.  Bangs  v,  Low- 
ber,  2  Cliff.  C.  C.  157;  Marcardier  v. 
Chesapeake  Ins.  Co.,  8  Cranch  (U.  S.), 

39- 
But  a  ship-broker  at  the  home  port  of 

the  vessel  cannot  bind  the  owners  by  a 
charter-party  executed  upon  the  mere  au- 
thority of  a  telegram  from  the  master, 
without  consulting  the  managing  owner; 
nor  will  the  silence  of  the  managing 
owner  after  notice  operate  as  a  ratifica- 
tion, if  such  notice  contains  an  incorrect 
statement  of  the  facts.  Craig  v.  Magee, 
n  Fed.  Rep.  C.  C.  175. 

Whilst  the  managing  owner  has  im- 
plied authority  to  charter  he  has  not  a 


like  authority  to  cancel  an  existing  charter. 
Thomas  v.  Lewis,  4  Ex.  D.  18. 

2.  The  Nouva  Raffaelina,  L.  R.  3  Adm. 
&  E.  483;  Cross  V,  Pagliano,  L.  R.  6  Elx. . 

8.  Mott  V,  Ruckman,  3  Blatch.  C.  C. 
71 ;  Hill  V,  The  Golden  Gate,  i  Newb.  (D. 
C.)  309. 

4.  Hill  V.  The  Golden  Gate,  i  Newb. 
(D.  C.)  309. 

6.  Vandewater  v.  The  Yankee  Blade, 
I  McAll.  (D.  C.)  9. 

6.  Marcardier  v.  Chesapeake  Ins.  Co.,. 
8  Cranch  (U.  S.),  39;  Donahoe  v.  Kit- 
tell,  I  Cliff.  C.  C.  135. 

Such  a  contract  is  a  mere  covenant  for 
the  conveyance  of  merchandise,  or  for  the 
performance  of  a  stipulated  service. 
Parrish  v.  Crawford,  2  Strange,  1251; 
Colvin  V.  Newbury,  i  Clark  &  F.  283. 
And  the  owner  is  responsible,  under  such  < 
circumstances,  for  the  conduct  of  the  mas- 
ter and  crew.  Gracie  v.  Palmer,  8 
Wheat.  (U.  S.)  605. 

7.  Marcardier  v.  Chesapeake  Ins.  Co.,. 
8  Cranch  (U.  S.),  39;  Clarksoo  v.  Edes, 
4  Cow.  (N.  Y.)  470. 

8.  The  T.  A.  Goddard,  12  Fed.  Rep. 
(D.  C.)  174. 

And  the  bill  of  landing  is  a  reletting  in  ^ 
part.     The  T.  A.  Goddard,  12  Fed.  Rep. 

174. 

9.  A  contract  of  affreightment,  if  not 
under  seal,  may  be  dissolved  at  any  time, 
before  breach,  by  consent  of  the  parties, 
and  such  consent  need  not  be  expressed 
in  an  instrument  under  seal;  but  if  the 
charter-party  itself  be  under  seal,  it  caa 
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the  charter-party  amounts  to  a  demise  of  the  ship,  the  rule  is 
otherwise.^ 

4.  Usoal  Contents. — Charter-parties  are  ordinarily  printed  in  com- 
mon form,  the  unusual  terms  agreed  upon  between  the  parties 
being  inserted  in  writing. 

The  order  of  the  various  settled  provisions  of  the  document  is 
usually  as  follows  ;^ 

1.  The  name  of  the  contracting  parties.  The  description  of  the 
ship;  her  present  situation  or  local  position,  either  at  sea  or  in 
dock. 

2.  Warranty  of  fitness  of  the  ship  for  the  adventure. 

3.  The  promise  by  the  ship-owner  that  the  ship  shall,  with  all 
convenient  speed,  load,  proceed,  and  deliver,  on  being  paid  freight, 
a  full  and  complete  cargo  (provisions  as  to  excepted  perils). 

4.  The  promise  of  the  charterer  to  pay  freight  and  load  within  a 
presCTibed  time,  or  pay  demurrage. 

5.  Lay-days  agreed  on  by  the  ship-owner  and  the  rate  of  demur- 
rage, if  stipulated  time  is  exceeded. 

6.  Clause  of  cesser  of  liability. 

7.  Penalty  for  non-performance. 

The  usual  and  printed  parts  of  the  contract  are  construed  with 
the  same  formality  as  covenants  in  a  deed.* 

Preliminary  statements  as  to  the  burthen,  build,  and  location  of 
a  vessel  are  the  nature  of  representations  or  declarations  of  what  is 
known,  and  therefore  ought  to  be  stated  with  extreme  accuracy.* 

only  be  discharged  or  dissolved  by  an  The  statement  that  the  ship  is  lying  in  a 

agreement  under  seal.     Gross  v,  Nugent,  certain  dock  or  at  a  certain  wharf  imports 

5  B.  &  A.  65;  Ellen  v.  Topp,  6  Ex.  424.  a  warranty  and  renders  the  contract  void- 

1.  Newbary  v,  Calvin,  8  B.  &  Cr.  166.  able,  if  not  in  part  performed.     Behm  v. 

2.  The  above  is  a  skeleton  of  the  or-  Burness,  32  L.  J.  Q.  B  (Exch.)204. 
dinary  form.  In  practice,  based  on  this  The  statement  of  the  burthen  or  ton- 
outline,  charter-parties  of  great  length  and  nage  of  a  ship  as  "about  so  many  tons'' 
complexity  are  not  infrequently  drawn  is  usually  considered  to  be  a  description, 
up.  The  Law  of  Merchant  Shipping  and  will  not  ordinarily  be  deemed  a  war- 
<Foard),  355.  ranty  unless  so  agreed,  or  the  surround- 

S.  The   Law    of    Merchant    Shipping  ing  circumstances  established  that  a  ves- 

(Foard),  257.  sel  of  a  particular  size  and  tonnage  was 

1  Thus  a  statement  that  the  ship  is  essential.   Watts  v.  Camors,  10  Fed.  Rep. 

^V^  in  a  certain  dock,"  or  is  "A  I  at  145.     A  variance  to  the  extent  of  a  ton 

Uoyds,'*  or  that  she  will  sail  on  a  certain  or  half  a  ton  in  size  might  be  fatal  if  it 

^y.  is  or  may  be  an  allegation   upon  was  a  warranty,  and  if  an  excess  would 

which  the  entire  contract  will  be  based,  frustrate  the  contract.     Windle  v.  Barker, 

and  io  paxticalar  cases,  have  been  con-  25  L.  J.  Q.  B.  349.     A  statement  that  a 

strued  as  conditions  precedent,  which*  if  ship  will  sail  on  or  before  a  given  date,  is 

not  performed,  entitle  the  promisee  to  re-  not  necessarily  a  condition  precedent,  but 

bounce  the  contract.     Glaholm  v.  Hays,  would  entitle  a  charterer  to  recompense 

2M.  &  G.  257;  Oliver  v,  Fielden,  18  L.  in  damages  if  not  complied  with.     Hall 

J.  £1,353,  '^'    Cazenove,    4    East,    477;    Deffell  v. 

If  the  ship  is  named,  the  charterer  is  en-  Brocklebank,  3  Bligh,  561. 
liiled  to  the  ship  he  bargains  for,  and  may       If  the  vessel  be  guaranteed  to  stow  and 

bave  an  injunction  to  restrain  a  mortgagee  carry  a  specific   amount  of    cargo,   the 

Irom  exercising  his  power  of  sale  or  from  charterers  are  not  bound  to  accept  a  ves- 

ioterferiag  with  the  ship  for  any  other  sel  of  less  capacity.     Simonetti  v,  Foster, 

PQn>ose.    De  Mattos  v.  Gibson,  28  L.  J.  2  Fed.  Rep.  415. 
Ch.  165.  And  if  the  charterer  suffers  loss  in  con- 
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Preliminary'  statements  as  to  the  ship  being  tight,  stanch,  and 
strong,  and  in  every  way  fitted  for  the  voyage,  form  a  contract  of 
seaworthiness,  which,  even  if  not  expressed,  is  involved  in  all  con- 
tracts for  the  carriage  of  goods,  whether  by  charter-party  or  other- 
M'ise.^ 

The  obligation  to  sail  *'  forthwith,"  or  "  with  all  convenient  speed," 
does  not  mean  at  this  very  moment  nor  at  any  specific  period  of 
time ;  it  means  with  all  proper  despatch  and  without  unreasonable 
delay/^ 

Where  the  ship  is  to  load  at  a  named  por^,  and  the  promise  is 
qualified  as  usual  by  the  term,  "  or  as  near  thereto  as  she  can  safely 
get,"  the  ship  complies  by  loading  as  near  as  possible  without  run- 
ning an  unnecessary  risk.** 

sequence,  he  is  entitled  to  recover  dam-  doctrine  of  seaworthiness  to  passengers 
ages.  Gomila  v.  Culiford,  20  Fed.  Rep.  as  well  as  to  goods.  Cohen?/.  Davidson. 
734.  2  Q.   B.  D.  455;   Steel  v.  State  Line  S. 

The  vessel  is  not  liable  /;/  rrm  for  mis-    Co.  3  App.  C.  72. 
representation  or  concealment  of  facts  by        This  warranty  also  involves  theobliga- 
her  master  or  owner  in   respect  to   her    tion  that  the  ship  shall  sail  with  a  fit  and 
tonqage  or  capacity.     The  Eli  Whitney,    adequate  crew,  a  sufficient   and   capable 
I  Blatch.  C.  C.  360.  masier,  and  that   she  shall  be   propwrly 

But     fraudulent      representation      in    found.     Thompson  v.  Hopper,  27  L.  J. 
these   regards   may  defeat   the   right  to    Q.  B.  (Ex.  D.),  441. 
freight.     Weston  v.  Minot,  3  Wood  Si  M.        And  the   ship  must  be  furnished  with 
C.  C.  448.  ground  tackle   sufficient  to  enable  her  to 

1.  Richardson  7/.  Staunton.  41  L.  J.  C.    meet  ordinary  peril.  Wilkic  r.  Geddes, 
P.  i8or  Steel  z/.  State   Line  St.  S.  S.  Co.,    3  Doug.  57. 
3  Asp.  C.  72.  With    proper  and   necessary  anchors. 

Under  a  charter-party  the  contract  of  Harrison  v.  Douglass,  3  Ad.  &  E.  396. 
seaworthiness  is,  that  the  vessel  shall  be  And  with  a  competent  master  as  well  as 
seaworthy  at  the  time  she  leaves  or  sails  properly  manned.  Tait  v.  Levi,  14  East, 
actually  on  the  vovage.  Worms  v.  Story.  481;  De  Mattos  v.  Gibson.  28  L.  J.  Ch. 
25  L.  J.  Ex.  I.  And  the  ship-owner  must  498.  A  supply  of  suitable  compasses  is  a 
keep  his  ship  seaworthy  unless  prevented  prerequisite  to  seaworthiness.  Lord  r. 
by  perils  of  the  sea  of  unavoidable  arci-  G.  N.  &  P.  S.  Co.,  4  Sawyer  (D,  C). 
dents.    Werk  7/.  Leathers,  i  Woods  C.  C.    292. 

271.  The  Bark  Gentleman.  Olcott  (D.  C.)  And  the  master  may  not  load  a  greater 
115.  And  this  implies  that  the  vessel  cargo  than  the  ship  contracted  for  will 
must  be  fit  to  carry  such  a  cargo  as  was  safely  carry.  Weir  z\  Aberdeen,  2  B.  (Sl 
actually  carried.  The  Lizzie  W.  Virden,  A.  320;  Foley  v.  Tabor,  2  F.  &  F.  663. 
3  Fed.  R.  624. 

The  law  places  on  the  owner  of  the  ves- 
sel the  obligations  of  a  warrantor.  Mc- 
Cann  v.  Conery,  11  Fed.  R.  747. 

It  is  an   ordinary  presumption   that  a    Gibson,    10  L.   J.    Ex.    241;   Duncan 
ship  is  seaworthy  and  her  machinery  in    Topham,  18  L.  J.  C.  P.  310. 
^ood  order  when  she  undertakes  a  voy-       As  to  the  engagements  involved  in  the 
age.     Pyman  z'.  Von  Singen,  3  Fed.  Rep.    word  "immediately."     Queen  «/.  Justices 
S02.  of   Berks,  4   Q.   B.   D.  469;   Falsdike  z: 

The  owner  is  answerable  for  visible  as    Stone,  3  L.  R.  C.  P.  607. 
well   as   for   latent  defects,  whereby  the       A  loss  by  delay  or  deviation,  if  going 
cargo  is  damaged.     Hubert?/.  Recknagel,    to  the  root  of  the  contract  and  frustrat- 
13  Fed.  R.  912.  ingthe  purposes  of  the  voyage,  isacondi- 

The  obligation  of  seaworthiness  in  ref-    tion   precedent.     But  short  of  this,  the 
erence   to  passengers  has  been  said  not    charterer  has  an  action  for  damages.  Mc- 
to  have  existed  at  common  law.     Christie    Andrew  v.  Chappie,  i    L.  R.  C.   P.  643; 
■V.  Gredd,  2  Camp.  81;   Crofts  v.  Water-    Tarrabochia  v.  Hickie,  26  L.  J    Ex.  26. 
house,  3  Bing.  319.  3.  Shield  v.  Wilkins.  19  L.  J.  Ex.  238. 

But  the  modern  decisions  extend  the        If  the  approach  be  blocked  by  ice,  she 
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2.   Hudson  v.  Hill,  43  L.  J.  C.  P.  273. 

*•  Directly,"  would  mean  less  than  in  a 
reasonable  time,  but  would  not  nrcessar> 
ily    mean    immediately.      Thompson   7*. 
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'*To  load  a  full  and  complete  cargo''  involves  an  obligation  to  fill 
the  whole  reach  and  burden  of  the  ship,  and  the  term  "  cargo" 
means  the  entire  load  of  the  ship.^ 

As  an  alternative  expression,  the  words  "  other  lawful  merchan- 
<iise**  are  frequently  used.  When  the  words  follow  a  cargo  of 
specified  goods,  they  are  interpreted  as  meaning  goods  of  the  same 
kind* 

The  words  **  and  there  deliver  at  freighter's  risk  and  expense 
the  same  on  being  paid  freight"  have  been  construed  as  an  agree- 
ment that  the  owner  must  be  ready  and  willing  to  deliver  on  pay- 
ment of  the  money.* 

The  perils  excepted  under  the  usual  form  of  charter-party  are 
identical  with  those  ordinarily  used  with  the  bill  of  lading.* 
The  same  is  also  true  of  the  demurrage  clause.* 

TDUst  wait  until  the  impediment  be  re-  agreeable    or    disagreeable.     Weston    v. 

moved.  Minoi,_  3  Wood.  &  M.  C.  C.  436. 

A  temporary  obstruction  is  no  dissolu-  If  the  words  '*  other  lawful   merchan- 

tion   of  the  contract.     Metcalfe  v.  Brit-  dise"    follow  a   declaration   of    assorted 

tannta  Iron  Works   Co.,  2  Q.  B.  D.  423.  goods,  with  specified   rates  for  each  as- 

1.   Borrowman  v.  Drayton,  2  Ex.  Div.  sortment,  the  freighter  must  pay  on  the 

15.     Ordinarily,  the   terms   mean   a  full  basis  of   the   stipulated   quantity  of  the 

aod    complete   cargo,    according  to  the  enumerated    goods  shipped.     Cockburn 

usa^   of  the  port.     Cuthbert   v.    Cum-  v,  Alexander,  6  C.  B.  791. 

min^s,  11  Ex.  D.  405.  8.  Duthie  v.  Hilton,  4  L.  R.  C.  P.  138. 

What  is  a  "full  and  complete  cargo,"  Under  an  ordinary  bill  of  lading  freight 

may    be  determined    by    the    usage    of  is  demandable  only  when  the  goods  are 

trade.    Duckett  v,  Satterfield,  3  L.  R.  C.  discharged  from  the  vessel  and  an  oppor- 

P.  227.    The  property  to  be  carried  roust  tunity  had  for  their  examination  by  the 

be  placed  under  the  control  of  the  carrier  party  who  is  to  receive  them ;   but  the 

CM*   his  servants.     Grosvener  v.  N.  Y.  C.  carrier  is  not   bound  to  make  an  actual 

R.  Co.  39  N.  y.  34.  delivery,   except  upon    pavment  of  the 

And  delivery  must  be  made  to  a  ser-  freight.     1265  Vitrified  Pipes,  14  Blatch. 

rant  whose  proper  duty  is  to  receive  it  C.  C.  274. 

and  not  to  an  irresponsible  servant  or  "  Freight  on  right  delivery"  is  the  same 

agent     Blanchard    v,    Isaacs,    3    Barb,  as  "freight i//<7«  right  delivery."  Paynter 

(N.  Y.)383.  V,  Jones,  2  L.  R.  C.  P.  348. 

If  there  be  an  agreement  to  freight  the  When  freight  is  made  payable  "after 

hall  of  the  ship  without  specifying  the  delivery,*'  delivery  is  a  condition  prece- 

bardeo,  the   ship    must    be    filled;    the  dent.     Potage  v.  Cole,  i  Wm.  Sanders, 

hirer  must  pay  his  freight  money,  full  or  356;  Foster  v,  Coleback,  28  L.  J.  Ex.  81. 

empty.    Daffie  v.    Hays,  17  Johns.  (N.  A  delivery  on  the  usual  wharf  will  dis- 

Y-)  327;  The  Brig  Cvnthia,  I  Pet.  Ad.  (D.  charge  the  carrier.      Hyde  v.   Trent  & 

C.)  203;  Kleine  r.  Catara,  2  Gall.  C.  C.  Mersey  Nav.  Co.,  5  T.  R.  389. 

61.  But  the  master  is  not  entitled  to  deliver 

A  failure  on  the  part  of  the  charterer  goods  immediately  on  the  arrival  of  the 

CO  comply  with  his  engagement,  accom-  vessel  and  without  notice  to  the  owner, 

panied  by  the  sailing  of  the  vessel  empty,  and  if  he  should  land  them,  and  they 

will  render  the  charterer  liable  for  the  should  be  destroyed,  he  will  be  responsi- 

sam  which  would  have  been  earned  by  ble  to  the  owner  for  the  loss.     Gatlifle  v, 

the  ship,  if  he  had  complied  with  his  Bourne,  4  Bing.  N.  C.  314. 

covenant.     Kleine  v.  Cattara,  a  Gall.  C.  But  it  is  a  good  answer  to  the  liability 

C.  61.  of  the  ship-owner  to  say  that  the  goods 

f.  Gibbs  V.  Lawrence,  30  L.  J.  Chanc.  were  safely  delivered  at  the  wharf  and  • 

170;   Russian   St.  Nav.    Co.  v.  Silva,  13  taken  care  of  there  until  destroyed  by  fire. 

C.  B.  N.  S.  610.  Gatliflfe  v.  Bourne,  4  Bing.  N.  C.  314. 

The  term  refers  to  the  kind  rather  than  4.    For  decisions  thereon,  see  Bill  op 

to  the  amount  of  the  goods.     If  lawful  Lading. 

and   not   diseased    or    contraband    they  6.  For  decisions  thereon,  see  Demur- 

fflosc  be  received,  whether  heavy  or  light,  rage. 
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As  charter-parties  are  frequently  executed  by  agents,  the  ques- 
tion which  most  frequently  arises  with  regard  to  the  signature  is, 
whether,  where  an  agent,  acting  for  his  principal,  has  entered  into 
a  charter-party,  he  has  entered  it  in  such  a  form  as  to  render  him- 
self personally  liable  or  not.  This  depends  upon  the  intention  of 
the  parties  as  disclosed  by  the  language  of  the  contract  itself  and 
the  mode  in  which  it  is  done.  Where  a  person  signs  a  contract  in 
his  own  name,  without  qualification,  he  \s  prima  facie  a  contracting 
party,  and,  to  prevent  this  liability  from  attaching,  it  must  appear 
clearly  from  other  portions  of  the  agreement  that  he  did  not  intend 
to  act  as  a  principal.*  / 

If  a  contract  not  only  describes  one  of  the  parties  as  agent,  but 
clearly  indicates  that  he  is  acting  only  as  such  for  a  named  princi- 
pal, he  is  relieved  from  liability  although  his  signature  is  unquali- 
fied«    V 

The  signature,  however,  **  as  agent,"  is  the  strongest  evidence  to 
show  that  the  person  signing  incurs  no  personal  liability.* 

Charter-parties  of  late  years  have  contained  provisions  limiting 
the  liability  of  the  parties ;  as,  for  example,  to  absolve  the  charterer 
from  all  liability  for  demurrage  and  other  incidental  charges  after 
the  cargo  is  shipped,  or  to  exempt  the  vessel  owner  from  liability 
after  the  cargo  has  been  landed. 

This  clause  is  technically  known  as  the  Cesser  Clause,  and  its 
construction  has  given  rise  to  some  difficulty.* 

The  measure  of  damages  for  the  breach  of  the  charter-party  is 
necessarily  the  price  which  has  been  agreed  upon,  as  the  value  of 
the  ship  per  day  or  hour  or  voyage ;  but  where  the  parties  agree 
that  a  specific  sum  should  be  payable  as  a  penalty  for  all  breaches, 
it  will  be  sustained  if  it  be  in  effect  liquidated  damages.* 

5.  Special  Terms  Construed. — **  To  be  employed  "  means  not  only 
the  act  of  not  doing  anything,  but  also  to  be  engaged  to  do  it ;  to 
be  under  contract  or  orders.*  **  Empty"  means  without  cargo.^ 
The  term  "  incident  to  the  navigation  of  the  river"  has  the  same 
signification  as  the  words  "perils  of  navigation,"  or  ''dangers  of 
the  sea,"  or  "  dangers  of  navigation."  ^ 

The  covenant  **  dangers  of 'the  seas  excepted  "  does  not  cover  a 
loss  by  fire  originating  on  board.®  **  With  all  possible  despatch" 
is  a  warranty,  and  goes  to  the  root  of  the  contract,  and  is  a  condi- 


1.  Parker  v.  Winlow,  7  E.  &  B.  942. 

2.  Gadd  v.  Houghton,  i  Ex.  Div.  357. 

3.  Deslandes  v.  Gregory,  2  E.  &  E. 
602. 

4.  Maude  and  Pollock's  Law  of  Mer- 
chant Shipping,  335,  336;  Price  v.  Green, 
16  M.  &  W.  346. 

6.  Where  there  is  uncertainty  whether 
the  parties  intended  the  sum  named  as  a 
penalty  or  as  damages,  the  court  will  be 
inclined  to  view  as  a  penalty.  Barton  v. 
Glover,  Holt  N.  P.  C.  43. 

Mere  largeness  of  amount  will  not. 
however,  determine  it  to  be  so.     Herbert 


V.  The  Salisbury  &  Yeovil  Ry.  Co.,  2  L. 
R.  Eq.  22T. 

The  use  of  the  term  "  liquidated  and 
ascertained  damages,"  with  a  declaration 
that  it  is  not  a  penalty,  is  not  decisive. 
Davies  v.  Penton,  6  B.  &  C.  216;  Green 
V.  Price,  13  M.  &  W.  701. 

6.  U.  S.  V,  The  Catherine,  2  Paine  C. 
C.  721. 

7.  Perrine  v.  The  Chesapeake  &  Del. 
Can.  Co.,  9  How.  (U.  S.)  172. 

8.  The  Walthan,  13  Opin.  Att.-Gen. 
119. 

9.  Airey  v.  Merrill.  2  Curt.  (D.  C.)  8. 
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tion  precedent  to  the  right  of  recovery.*  If  there  be  a  stipulation 
for  **  despatch  in  discharging,"  the  vessel  is  entitled  to  demurrage 
for  delay  caused  in  waiting  her  turn  in  respect  to  other  vessels.* 

But  "  customary  despatch"  means  the  usual  despatch  of  persons 
who  are  ready  to  receive  a  cargo,  and  excludes  all  custom  in 
accordance  with  which  the  charterer  claims  the  right  to  decline  to 
receive  cargo  simply  because  it  was  to  his  advantage  to  postpone  ;* 
it  means  despatch  in  accordance  with  the  lawful,  reasonable,  and 
well-known  customs  of  the  port>  But  neither  custom  nor  usage  is 
allowed  to  give  meanings  to  words,  or  to  annex  incidents  to  con- 
tracts or  to  vary  or  alter  the  legal  construction,  or  to  interpret'them 
so  as  to  conflict  with  the  statute  law.*  "  Working  days"  means  days' 
as  they  succeed  each  other,  exclusive  of  Sundays  and  holidays.* 

6.  Implied  Engagements. — There  are  certain  terms  which,  even  if 
not  expressed  in  the  contract  of  affreightment,  must  ordinarily  be 
regarded  as  implied.  Unless  there  be  an  express  agreement  to  the 
contrary,  the  ship-owner  is  held  impliably  to  warrant  that  the  ship 
he  provides  shall  be  seaworthy  and  in  a  condition  to  perform  the 
voyage  and  undergo  the  perils  of  the  sea  and  other  included  risks 
to  which  she  must  of  necessity  be  exposed  in  the  course  of  the 
voyage.^  In  the  absence  of  any  expressed  provision  as  to  time, 
the  law  implies  an  obligation  on  the  part  of  the  ship-owner  to 
furnish  a  vessel  ^<rithin  a  reasonable  time,**  and  to  prosecute  the 
voyage  without  unnecessary  deviation.*  Apart  from  any  expressed 
contract  by  a  charter-party,  a  common  carrier  of  goods  for  hire 
would  ordinarily  be  bound  to  take  reasonable  care  of  goods  in- 
trusted to  him  from  the  moment  of  receiving  them.*®  And  to 
transport  and  deliver  them  with  reasonable  care,  skill,  and  dili- 
gence.** To  carry  them  safely  in  the  usual  manner  and  not  cir- 
oiitously.**^    To  obey  the  directions  of  the  owner  in  respect  to 

1.  Lowber  V,  Bangs,  2  Wall.  (U.  S.)  9.  Davis  z/.  Garrett,  6  Bing.  716. 

728;  Dcshong  V,  Cosby,  i  Woods  C.  C.  But  a  deviation    for  the  purpose  of 

^89^  saving  life  is  justifiable.     Scaramanga  v, 

1  Keen  v.  Audenreid,  5  Ben.  (D.  C.)  Stamp,  4  C.  P.  D.  3T6.     In   general  a 

535.  delay  by  deviation  is  the  same  as  a  delay 

S   Lindsay  i^.- Cusimano,  10  Fed.  R.  in  starting.     Mc Andrew  v.  Chappie,  L. 

<D.  C.)  302.  R.  I  C.  P.  643. 

4.  Smith  V,  60.000  ft.  of  Lumber,  2  10.  Nugent  v.  Smith,  i  C.  P.  D.  423; 
Fed.  R.  (D.  C.)  396.  The  Chasta,  4  L.  R.  A.  &  E.  446. 

5.  Noble  V,  Durcll,  3T-.  R.  271;  Hockin  11.  The  Parana,  i  P.  D.  455. 

f.  Cook,  4  T.  R.  314.  IS.  Davis  v,  Garrett,  6  Bing.  716. 

1  Pedersen  v,  Eugster,  14  Fed.  R.  (D.  Btit  he  is  not  bound  to  adopt  the  short- 

C)422.  est  route.     Myers  v,  L.  &  S.  W.  R.  Co., 

7.  Kopitoff  V.  Wilson,  i  Q.  B.  D.  377.  ^  L.  R.  C.  P.  i.     Nor  is  he  obliged  to 

The  ship-owner  not  only  undertakes  ftdopt  extraordinary  means  to  insure  it. 

tbat  the  ship  shall  be  fit  to  carry  a  cargo  Briddon  v.  G.  N.  R.  Co.,  28  L.  J.  Ex.  51. 

<i  merchandise,  but  where  a  particular  He  is  bound  to  carry,  if  a  common  car- 

ctfgo  has  been  named  in  the  contract,  he  rier,  by  the  route  which  he  professes  to 

undertakes  that  the  ship  shall  be  fit  to  be  his  route,  and  cannot  justify  a  delay 

<vry   the   cargo    nam«Ki.      Stanton    v,  because  it   is  said  to  be  a  usuid  mode 

Richardson,  L^  R.  7  C.  P.  421.  consequent  on  particular  method  of  de- 

i.  Staaion  v.  Richardson,  L.  R.  7  C.  livery.     Hales  v,  L.  &  M.  W.  R.  Co.,  32 

P.  431*  L.  J.  Q.  B.  292. 
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them.^  Subject  to  the  perils  excepted,  he  is  responsible  for  the 
safe  delivery  of  articles  and  for  the  samd  weight  of  merchandise 
that  he  has  actually  in  truth  received.*  He  is  excused  from  the 
performance  of  his  obligation,  in  reference  to  the  foregoing  liabili- 
ties, when  prevented  by  the  act  of  God  or  the  king's  enemies.^ 

The  carrier  is  also  excused  if  the  contract  to  carry,  though 
possible  and  legal  at  the  time  it  is  made,  becomes  impossible  after- 
wards by  an  act  of  God  or  its  performance  be  illegal.* 

7.  Constmctioii  of  Contract. — The  usual  and  printed  portions  of 
the  contract  are  construed  with  the  same  formality  as  covenants 
in  a  deed.*  The  informal  and  written  parts  are  necessarily  mer- 
cantile and  uncertain,  often  hurriedly  framed  with  a  view  to 
immediate  exigencies  and  without  much  consideration,  and  with 
regard  thereto,  it  is  the  duty  of  the  court  to  give  effect,  if  possible, 
to  the  intention  of  the  parties  as  apparent  on  the  instrument.* 

If  there  be  any  reasonable  doubt  as  to  the  sense  and  meaning 
of  the  whole  instrument,  written  words  are  entitled  to  have  a 
greater  effect  attributed  to  them  than  to  printed  ones.''  It  is  the 
province  of  the  court  to  construe  all  written  contracts,  but  if 
particular  words  have  obtained  by  mercantile  or  other  usage  a 
peculiar  meaning,  it  is  for  the  jury  to  say  what  the  meaning  of 
these  expressions  is,  and  then  for  the  court  to  decide  on  the  mean- 
ing of  the  contract.^ 

8.  Cnstom  and  Usage. — Charter-parties  may  be  explained  but  not 
contradicted  by  evidence  of  usage  of  the  particular  trade  to  which 
the  contract  relates.*      The  general  custom  of   merchants,  like 

1.  Bailey  v.  H.  R.  R.  Co..  49  N.  Y.  70;  unambis^ous  stipulations  their  obvious 
The  Felix,  2  L.  R.  A,  &  E.  273.  meaning  without  reference  to  the  possible 

2.  Davidson  v.  Gwynne,  12  East.  3S1;  hardships  of  the  consequence.  Stadhard 
Brown  v.  Powell  St.  Co.,  Jo  L.  R.  C.  P.  v.  Lee,  3  B.  &  S.  364. 

562.  The  court  will  not.  at  the  instance  of 

3.  Nugent  z^.  Smith  i  C.  P.  D.  ig,  one  party,  so  construe  a  contract  that  it 
423;  Grey  t/.  Mobile  Trading  Co.,  55  Ala.  will  be  necessarily  void  at  the  option  of 
387.  that  party,  unless  it  appears  that   both 

4.  Baly  V.  De  C.   Respigney,  4  L.  R.  parties  intended   it  to  be  so  construed. 
Q.  B.   i3o;  The  Teutonia,  3  L.  R.  A.  &  Walts  v.  Camors,  10  Fed  R.  C.  C.  145. 
E.  394.  The  intent  of  the  parties  is  not  to  be 

6.  The    Law    of    Merchant    Shipping  inferred    from   single    clauses    or    from 

(Foard),  257.  single  facts,  but  from  the  tenor  of  the 

6.  The  intention  of  the  parties,  so  far  whole  instrument  construed  in  the  light 

as  it  is  jusi  and  reasonable  and  in  accord-  of  facts  which  are  admissible  in  explana- 

ance  with  law.  governs.  Lowberv.  Bangs,  lion   of   its   inteilt   and   meaning.      The 

2  Wall.  (U.  S.)  736;  Richie  v.  Atkinson,  Abberfoylc,  Abb.  Ad.  (D.  C.)  255:  The 

10  East.  295.  Volunteer,  I  Sum.  C.  C.  551;  The  Anna 

If,  however,  the  meaning  be  clear,  it  is  Kimball,  2  Cliff.  C.  C.  4. 
conclusive,  and  a  claim  that  it  does  not        7.  Robertson  z'.  French.  4   Elast.    130; 

express  the  intenti6n  of  the  parties  will  Pearson  z:  Goshen.  33  L.  J.  C.  P.  265. 
not  be  entertained.      The  Hermitage,  4        But  printed  words  cannot  be  rejected 

Blaich.  C.  C.  474.  in  order  to  give  eflfect   to   written    pas- 

In  the  earlier  cases,  harsh  and  oppres-  sages.     German   ?'.  Tyrie,    33  L.   J.    Q. 

sive  stipulations   were    not    infrequently  B.   97;  Mayer  r.   Lovell,  9  L.   R.  C.    P. 

rejected  or  explained  away,  the  effect  of  107. 

which   was  to  practically   make   for   the        8.   Smith  v.  Bland.  Ry.  &  M.  260:  Hut- 
parties   a   new   contract.      The    present  chison  t-.  Bowker.  5  M.  &  W.  535. 
rule  seems  to  be  to   give  to  clear  and        9.  Gould  v.  Oliver,  2  M.  &  Gr.  20S. 
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proof  of  usage,  is  admissible  to  interpret  the  otherwise  indeter- 
minate intentions  of  the  parties,  and  to  ascertain  the  extent  and 
nature  of  their  contract.*  But  neither  usage  nor  custom  is  allowed 
to  give  meanings  to  words,  or  to  annex  incidents  to  contracts,  or  to 
vary  or  alter  their  legal  construction,  or  to  so  interpret  them  as  to 
bring  them  in  conflict  with  law.^ 

Charter-parties  may  be  explained  but  not  contradicted  by  evi- 
dence of  usage  of  the  particular  trade  which  the  contract  relates,, 
or  to  explain  and  ascertain  the  true  meaning  of  a  particular  word 
or  words  when  they  have  various  meanings.^  Of  the  general 
custom  of  merchants,  courts  will  take  judicial  notice,  but  particular 
customs  of  a  port  or  place  by  specific  usages  must  be  proven.* 

9.  Conditions  Precedent. — In  determining  whether  particular  state- 
ments  do  or  do  not  amount  to  conditions  precedent,  the  rule  of 
construction  is  to  discover,  if  possible,  the  intentions  of  the  parties 
as  apparent  on  the  instrument  and  from  surrounding  circum- 
stances.* Generally  speaking,  any  stipulation  which  goes  only  to 
a  portion  of  the  consideration,  or,  in  other  words,  the  breach  of 
which  would  deprive  the  party  who  has  a  right  to  insist  upon  it  of 
a  portion  only  of  the  benefit  of  his  contract  will  not  be  construed 
as  a  condition  precedent.* 

Any  particular  stipulation  which  if  broken  would  wholly  frus- 

1.  The  Recside,   2   Sum.  C.  C.    567;  8.  Palmer  v.  Blackburn,   i  Bing.  61; 

Oclricks  V.  Ford,  23  How.  (U.  S.)  63.  The  Reeside,  2   Sum.  C.  C.  567;   Brad- 

Evidcncc  of  usage  is  admissible  to  well  v.  Butler,  i  Newb.  (D.  C.)  175;  Pier- 
explain  what  is  ambiguous  in  the  charter-  pont  v,  Fowle,  2  Wood.  &  M.  C.  C 
party,  bat  it  is  inadmissible  to  vary  or  44. 

contradict  what  is  plain.      Turnbull   v.  "Good  barley  and  fine  barley"  are  not 

The  Citizens*  Bank  of  La.,  16  Fed.  R.  C.  the  same.     Hutchison  v.  Bowker,  5  M. 

C.  145.  &  W.  335. 

In  a  written   instrument   of    charter-  4.    The   Law   of    Merchant   Shipping 

party  where  an  unambiguous  term  is  used,  (Foard).  280. 

which  has  an  accepted  signification  both  Particular  usages  must  be  reasonable, 

in  commercial    and    judicial    language,  Paxjon   v.   Courteney,  2    F.   &    F.    131; 

proof  of  usage  will  not  be  permitted  to  Foxall  v.  Inter.  Land  Co.,  16  L.  T.  N.  S. 

show  thai  such  a  term  has  a  local  meaning  637.      It  must  be  uniform  and  known, 

repugnant  to  its  settled  sense.     Pedersen  Salvadorz/.  Hopkins,  3  Burr.  1707;  Abbott 

I'.  Eugsier,  14  Fed.  R.  (D.  C.)  422.  v.  Bates,  43  L.  J.  C.  P.  150. 

The  evidence  as  to  usage  is  restricted  But  its  existence  for  one  year  has  been 

lothefactof  a  general  usage  and  practice,  held  sufficient.      Postlethwaite  v.   Free- 

The  judgment  or  opinion  of  the  witness  land.  4  Ex.  Div.  155.     And  one  witness 

is  inadmissible.      Cuningham  v.    Fond-  has  been  held  suflScient   to  establish  its- 

blanque,  6C.  &  P.  44;  Lewis  2/.  Marshall,  uniformity  or  notoriety.      McKenzie  v. 

7  M.  &  Gr.  729.  Dunlap.  3  Macq.  22. 

As  to  the  admissibility  of  evidence  of  5.  To  which  intention,  when  once  dis- 

usage.    Wigglesworih  v.  Allison,  Notes  covered,  all  technical  forms  of  expression 

thereto,  Smith's  Leading  Cases  (8ih  Ed.),  must  give  way.    Stavers  v  Curlin,  3  Bing. 

vol.  i.,  594.  N.   C.  368;   Luger  v,  Duthie,   i  Asp.  3; 

2  Noblei;.  Durell,3T.  R.  271;  Hockin  Dimech   v,    Corlett,   12   Moo.   P.   C.    C. 

V,  Cook,  4  T.  R.  314.  199. 

The  existence   of  a  custom   amongst  No   formal  arrangement  of  words   is 

merchants  at  a  particular  port  for  shippers  necessary;    the  reason  and  sense  of  the 

to  make  out  for  the  master  a  correct  copy  thing  is  to  be  collected  fronrt  the  whole 

of  the  bill  of  lading,  cannot  impose  a  duty  contract.      Dimich  v.  Caulett,  12   Moo. 

not  named  in  the  contract  or  existing  by  C.  C.  199. 

law.  Dutionz'.  Powles,  30 L.J.  Q.B,  169.  6.  Ritchie  v.  Atkinson,  lo  East,  295. 
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trate  the  contract  is,  while  the  contract  remains  executory,  a 
condition  precedent.'  When  the  whole  consideration  for  any 
stipulation  fails,  or  if  it  becomes  impossible  to  be  performed 
substantially  as  the  parties  intended,  by  the  voluntary  act  of  one 
of  the  parties,  the  other  is  not  bound  to  proceed,* 

10.  Obligationi  of  Fartiei.— Under  a  contract  simply  giving  the 
use  and  disposal  of  a  vessel,  the  owners  are  not  bound,  in  the 
absence  of  proof  of  usage  or  custom,  to  alter  materially  the  con- 
struction of  the  vessel.*  When  the  vessel  becomes  disabled  by 
accident,  while  loading,  the  freighter  will  not  be  bound  by  the 
charter  unless  she  is  repaired  and  rendered  fit  for  contemplated 
use  in  a  reasonable  time,*  The  positive  refusal  to  furnish  a  cai^o 
dispenses  with  the  obligation  of  waiting  to  receive  it.*  The  owner 
under  a  charter-party  is  only  a  bailee  for  hire,  and  as  such  is  bound 
to  the  use  of  only  ordinary  skill  and  care.*  The  performance  of 
the  conditions  of  the  charter-party  is  imperative.*  And  if  what 
is  agreed  to  be  done  is  possible  or  lawful,  it  must  be  done  -^  breach 
of  performance  is  not  excused  by  accident.*  No  exceptions  of  a 
private  nature,  not  contained  in  the  contract  itself,  can  be  engrafted 
by  implication  as  an  excuse  for  non-performance.'*  When  the 
general  owner  obtains  the  possession,  command,  and  navigation  of 
the  vessel  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage, 
the  charter-party  is  a  mere  contract  of  affreightment  sounding  in 
covenant,  and  the  owner  is  responsible  (or  the  conduct  of  the 
master  and  mariners."  On  a  mere  contract  of  a^reightment,  the 
charterer  is  not  clothed  with  the  character  of  owner,  and  the 
general  owner  will  be  liable  for  every  damage  chai^eable  to  the 
carrier,  unless  it  appears  by  present  stipulations  that  the  obliga- 
tion has  been  assumed  by  the  charterer.'*  An  executory  contract 
for  the  employment  of  the  vessel,  and  a  purchase  by  the  charterer 
of  a  share  in  the  vessel,  does  not  alter  the  status  of  the  charterer  as 
a  bailee  for  hire." 

The  charterer  may,  before  the  sailing  of  the  vessel,  substitute  a 

1.  BradfoKi  v.  Williams,  7  L.   R.  Ei.  Oglin  v.  Ins.  Co.  of  Va.,  3  W«sh.  (C.  C.) 

2Sg:  Jickson  v.  The  Union  Marine,  44  319. 

L.  J.  C.  P.  17.  »-  Holyoke  v.  Depew,  3  Ben.  (D.  C.) 

5.  Kleine  v.  CaUra,  3  Gall.  (C.  C]  60;  341;  Spence  f  Chadiricb.  10  Q.  B.  517. 
Richardson  v.  Stanton,  I  Asp.  (N.  S.)44g.  10.   Howland  ^'.  Greenway.  21  How. 

8.  Bcechcr  v.   Bechtell,  3  Blatch.  (C.  (O.S.)so2;  Aikinson  p.  Ritchie.  10  East, 

C.)  40.  530. 

But  are  bound   to  keep   her  in  good  11.  Gracie  v.  Palmer,  S  Wheal.  (U.  S.) 

condition      The  Frances  Wright,  7  Ben.  605;  Marcardicr  v.  Chesapeake  Ins.  Co,. 

D.  C.  98.  8  Cranch  (U.  S.).  39;  Leary  t.  U.  S.,  14 

4.  Punrls  v.  Tunno,  1  Brev.  (S.  Car.)  Wall.  (0.  S.)6ii. 

3jq;  s.  c.  a  Am.  Dec.  664.  Such  a  contract  is  a  mere  covenant  for 

6.  Hall  w.  Hurlbui,  Taney  (C.  C),  Sq8;  conveyance  o(  merchandise  or  Ihe  per- 
Kleine  v.  Catara,  3  Gall.  (C.  C.)  61.  formance    of     the    stipulated    service. 

6.  Lamb  v.   Parkman,   I   Sprague   (D.  Richardson    v.  Winsor,    3  Cliff.  (C.  C.) 

C).  343.  399. 

T.  Hudson  Can.  Co.  v.  Pcnn.  C.  Co.,  U    Richardson  v.  Winsor,  3  Clift.  (C. 

8  Wall  (U.  S.)  3891  Randall  v.  Lynch,  13  C.)  406:  Colvio  v.  Newbury.  6  Bligh.  187. 

East.  170.  IS.  Ward  v.  Thompson,  Newb.  (D.  C) 

t.  The  Harriman,  9  Wall.  (U.  S.)  177;  9S. 


TmhIi  £«t  «B  flharti.  CHAR  TER-PAR  T  Y.         Charter  to  Oovemmont . 

sound  cargo  for  one  damaged,  and  it  is  the  duty  of  the  master  to 
receive  the  substituted  cargo.*  If  the  agreement  be  to  take  all 
lawful  goods  and  merchandise,  the  master  must  carry  any  cargo 
that  is  comprised  within  the  terms  if  delivered  to  him  in  good  con- 
dition,*  but  he  may  refuse  goods  if  they  are  in  a  condition  not  to 
be  carried  without  injury  to  the  cargo.*  When  the  charter-party 
is  a  mere  contract  of  affreightment,  the  owners  are  common  carriers, 
and  will  in  general  be  responsible  for  a  failure  to  convey  the  goods.* 
A  person  maybe  the  owner  for  the  voyage  if  he  is  to  have  exclusive 
possession,  control,  and  management,  appoint  the  master,  run  the 
vessel,  and  receive  the  entire  profits.*  Under  such  circumstances, 
he  will  be  responsible  and  not  the  general  owner.*  The  words 
*' let"  and  "to  freight"  do  not  of  themselves  make  the  charterer 
owner  for  tKe  voyage.^ 

11.  Teael  Let  on  Shares. — When  the  vessel  is  leased  or  chartered 
to  the  master,  who  directs  her  employment,  hires  her  crew,  and 
divides  the  earnings  between  himself  and  the  owners,  he  and  not 
the  general  owners  is  liable  on  contracts  for  supplies  for  the  vessel 
while  thus  employed.**  / 

12.  Charter  to  Ooremmeiit — When  the  charter  provides  for  ^.per 
diem  compensation,  the  government  is  not  the  owner  for  the 
voyage,  and  cannot  be  held  liable  for  the  expense  of  pilot  and  crew 
sent  to  the  vessel's  assistance.*  Nor  is  the  government  liable  for 
demurrage  for  detention  on  the  return  trip  after  the  discharge  of 
the  vessel  under  the  terms  of  the  contract.^®  When  an  officer 
whose  duty  it  is  to  supervise  government  contracts  orders  the  price 
fixed  upon  by  the  contract  of  his  assistant  with  the  vessel-owner 
reduced,  the  original  contract  price  cannot  be  recovered  if  the 
owner  after  notice  allows  her  to  remain  in  the  service  of  the 
government.^*  When  payment  is  to  be  made  day  by  day  until 
discharged,  a  retroactive  order  of  discharge  will  not  deprive  the 

1.  The  Cargo  of  The  Luedkin,  6  Ben.  a  joint  liability.      The  Phebe,  i  Ware 

<!>•  C.)  565.  (D.  C),  266;  Taggard  v.  Loring,  16  Mass. 

i  Freeman  v,   A   Cargo  of  Salt,  40  336. 
Hani's  Mer.  Mag.  457.  In  victualling  and  manning  the  vessel 

V  Boyd  w.   Moses,    7   Wall.    (U.    S.)  the  master  acts  on  his  own  account,  and 

3'6  not  as  agent  of  the  owner.     Fox  v.  Holt, 

i  The  Volunteer,  i  Sum.  (C.  C.)  551.  4  Ben.  (D.  C.)  290;  Webb  v,  Peirce,  i 

*■  Cenain  Logs  of  Mahogany,  2  Sura.  Curt.  (U.  S.)  104. 
(C.  C.)  597;  Gracie  v.  Palmer,  8  Wheat.        He    is    deemed    owner  pro  hoc  vice. 

'U  S)632.  Kenzell  v.  Kirk,  37  Barb.  (N.  Y.)  113. 

8.  Gracie  tr.  Palmer,  8  Wheat.  (U.  S.)  And  is  liable  for  "small generals."   Mayo 

632;  Hill ».  The  Golden  Gate,  Newb.  (D.  v.  Snow,  2  Curt.  (C.  C.)  106.     Whether 

^')  3<^>  he  is  liable  for  repairs  appears  to  depend 

The  appointment  of  the  master  and  on  usage.      Packard  v.  The   Louisa,  2 

^«w  is  not   in    all    cases    conclusive.  Wood.  &  M.   C.  C.  55;  The  Reeside,  2 

Orinkwatcr  v.  The  Spartan,  i  Ware  (D.  Sum.  (C.  C.)  567. 

Q 160;  The  Waldo.  2  Ware  (D.  C),  165;       9.  Reed  v.  The  U.  S.,  11  Wall.  (U.  S.) 

t^waboe  v.  Kcttell,  i  CliflF.  (C.  C.)  139.  59i. 

T.  The  Volunteer,  i  Sum.  (C.  C.)  551;       10.  Claim  of  Clarke  &  Co.,  4  Opinion 

Palmer  fr.  Grade,  8  Wheat.  (U.  S.)  632.  Att.-Gen.  83. 

•.  Skolfield  V.  Potter,  2  Ware  (D.  C),        11.  Emery  v.  U.  S..  4  Ct.  of  CI.  401; 

395:  Thorp  V.  Hammond,  12  Wall.  (U.  Clyde  v,  U.  S..  5  Ct.  of  CI.  134;  Cobb  v, 

^)  416.   And  the  owners  do  not  incur  U.  S.,  5  Ct.  of  CI.  176. 
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vessel  owner  of  his  right  to  the  charter-money.^  It  is  the  duty  of 
the  government  to  notify  the  owner,  and  until  notice  is  given  the 
owners  are  entitled  to  payment  for  the  hire.*^  The  owners  are 
entitled  to  extra  freight  for  conveyance  of  goods  beyond  the  point 
agreed  on.*  If  the  vessel  be  injured  in  the  government  service,  by 
a  forced  employment  beyond  her  capacity,  the  government  will  be 
liable  for  damages.* 

13.  DisBolution  of  Contract — Contracts  of  affreightment  may  be 
dissolved  by  the  consent  of  the  parties ;  and  at  any  time  before 
breach  it  is  not  necessary  that  there  should  be  any  new  consider- 
ation for  the  dissolution.*  But  if  not  dissolved,  the  rule  as  to  per- 
formance is  that  where  a  party  by  his  own  act  creates  a  duty  or 
charge,  he  is  bound  to  perform  it  notwithstanding  inevitable 
accident,  because  he  might  and  ought  to  have  provided  against 
the  happening  of  such  a  contingency  by  his  contract.®  If,  however, 
after  the  contract  is  made,  it  becomes  unlawful  for  either  party  to 
perform  it,  then  the  performance  cannot  be  insisted  upon,  nor  can 
damages  be  recovered  for  the  non-performance.'' 

14.  Damages  for  Breach  of  Contract. — If  the  master  or  owner 
refuses  to  perform  the  contract,  the  charterer  may  resort  to  a 
personal  action  for  damages.^  The  owner  is  bound  to  make  com- 
pensation, in  the  event  of  non-'performance,  for  actual  damages 
only.®  The  measure  of  damages  for  which  the  owner  is  liable  for 
breaking  up  the  voyage  is  the  actual  loss  and  expense  incurred, 
labor  and  services  in  the  procuring  another  vessel,  and  reasonable 
disbursements  and  taxed  costs.*®  For  failure  to  sail  at  the  proper 
time,  or  for  delay  in  delivery,  the  measure  of  damages  is  the  differ- 

1.  Leary  v.  U.  S.,  9  Ct.  of  CI.  233.  be  prevented  by  some  unforeseen  event. 

2.  Smith  V.  U.  S.,  9  Ct.  of  CI.  237.  Schilizzi  r.  Derry,  4  E.  &   B.  673;  Kish 
8.  Swain  v.  U.  S.,  2  Dev.  35.  z'.  Gibb.  i  H.  &  N.  8iq;  Hills  v.  Sughrue, 

4.  Schultz  7'.   U.  S.,  3  Ct.  of  CI..  56;    15  N.  &  W.  253. 

Morgan  v.  U.  S.,  5  Ct   of  CI.  182.  7.  Bailey  v.  DeCrespigny,  N.  R.  42  D. 

5.  King  V.  Gillett.  7  M.  &  W.  55;  Adam-    180. 

son  v.  New  Castle  S.  S.  Asso. ,  4  Q.  B.  D.  If  after  the  making  of  the  contract  the 

462.  exportation  of  the  articles  which  were  to 

6.  Paradine  v.  Jayne,  Aleyn,  27;  compose  the  cargo  were  prohibited  by  the 
Adams  7a  Royal  Mail  Steam  Packet  Co.,  law  of  this  country  the  contract  will  be  at 
5  C.  B.  N.  S.  492.  an  end.     Barker  7>.  Hodgson,  3  M.  &  S. 

This  general  rule  is  subject,  however.  270. 

to  this  qualification,  that  where  the  event  A  prohibition  at  the  port  of  discharge 

is   of    such   a   character   that    it  cannot  by  a  foreign  government  would  not  have 

reasonably  be  supposed  to  have  been  in  this  effect.   Blight?'.  Paige.  3  B.  &  P.  295. 

contemplation  by  the  contracting  parties  A  blockade  of  the  port  of  discharge,  or 

when  the  contract  was  made,  they  will  an  interdiction  of  commerce  with  it.  after 

not  be  held  bound  by  general  words  which,  the  commencement  of  the  voyage,  works 

though  large  enough  to  include,  were  not  a  dissolution  of  the  contract.     Scott  v. 

used  in  reference  10  the  possibility  of  the  Libby.  2  Johns.  (N.  Y.)  336. 

particular  contingency  which  afterwards  8.   The  Gen.  Sheridan,  2  Benedict  (D. 

happened.    Bailey  7/.  DeCrespigny,  L.  R.  C),  296. 

4  Q.  B.  185.  But  if  performance  has  not  been  entered 

Where  time  is  expressly  limited  in  the  upon,  there   is  no  remedy  in  rem.     The 

terms  of  the  contract  for  the  loading  or  Gen.  Sheridan,  2  Benedict  (D.  C),  296. 

discharge  of  the  ship,  the  merchant  will  9.   Harrison  v.  Stewart,  Taney's  Rep. 

be  liable  \A  he  neglects   to  perform  the  (D.  C.)  485. 

contract  on  his  part,  even  though  he  may  10.  The  Tribune,  3  Sum.  (C.  C.)  144. 
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ence  between  the  fair  market  price  at  the  port  of  destination  on 
the  day  the  vessel  ought  to  have  arrived  and  the  time  that  she  did 
actually  arrive.* 

16.  Jurisdiction — Bemedy. — In  addition  to  the  courts  of  common 
law,  the  jurisdiction  of  the  admiralty  extends  to  all  contracts  of 
affreightment  upon  the  high  seas  or  navigable  waters  of  the  United 
States.*  Courts  of  equity  also  will  in  fitting  cases  interfere  by 
injunction.*  The  method  of  procedure  in  the  admiralty  is  both  in 
personam  and  in  rem;  the  latter  will  lie  whenever  by  the  maritime 
law  a  lien  exists.* 

CHASE,  in  its  general  signification,  is  a  great  quantity  of  woody 
ground  lying  open,  and  privileged  for  wild  beasts  and  wild  fowl; 
and  the  beasts  of  chase  properly  extend  to  the  buck,  doe,  fox, 
marten,  and  roe ;  and  in  common  and  legal  sense  to  all  the  beasts 
of  the  forests.^ 

1.  Page  V,  Munro.  i  Holmes  (C.  C),  It  is  commonly  less  than  a  forest,  and 
233;  The  Success.  7  Blatch.  (C.  C.)  551.  not  endowed  with  so  many  liberties,  as 

2.  N.  J.  Steam  Nav.  Co.  v.  Merchants  the  cou'ts  of  attachment,  swainmote,  and 
Bank.  6  How.  (U.  S.)  344;  Morewood  justice-seat.  Crompt.  in  his  Jurisd.,  fol. 
V.  Enequist.  23  How.  (U.  S.)  491.  148,  says  a  forest  cannot  be  in  the  hands 

But  no  jurisdiction  exists  with  regard  of  a  subject,  but  it  forthwith  loses  its 
to  the  enforcement  of  preliminary  agree-  name,  and  becomes  a  chase;  but,  fol.  197, 
ments  to  enier  into  a  charter-party,  he  says  a  subject  may  be  lord  and  owner 
Andrews  v,  F.  &  M.  Ins.  Co..  3  Mason  of  a  forest.  Both  sayings  are  in  some 
(C.  C),  6;  The  Tribune,  3  Sum.  (C.  sort  true;  for  the  king  may  give  or  alien- 
ed 4.  ate  a  forest  to  a  subject,  so  as  when  it  is 

3.  A  charter-parly  is  not  a  mere  con-  once  in  the  subject,  it  loses  the  true 
tract  for  the  conveyance  of  goods  from  property  of  a  forest,  becau$:e  the  courts 
one  place  to  another,  but  for  the  services  called  the  justice-seat,  swainmote,  etc. , 
of  a  specific  ship  often  selected  after  a  do  forthwith  vanish,  none  being  able  to 
careful  consideration  of  the  purposes  for  make  a  Lord  Chief  Justice  in  Eyre  of  the 
which  it  is  adapted,  and  though  a  court  forest,  but  the  king;  yet  it  may  be  granted 
of  equity  cannot  enforce  specific  perform-  in  so  large  a  manner,  as  there  may  be 
ance  of  the  various  provisions  of  the  attachment,  swainmote,  and  a  court 
charter-party,  yet  an  injunction  will  lie  to  equivalent  to  a  justice-seat.  Manwood, 
restrain  the  employment  of  the  vessel  in  part  2,  c.  3.  4. 

a  manner   inconsistent  with   their  char-        A  chase  is  aj communem  legem ^  and  not 

ter.     De  Mattos  v.  Gibson,  28  L.  J.  Ch.  to  be  guided  by  the  forest  laws.     A  man 

498.  may  have  a  free  chase  as  belonging  to  his 

4.  Oakes  v,  Richardson,  2  Low.  (D  C.)  manor  in  his  own  woods;  for  it  does  not 
173;  Maury  v.  Culliford,  10  Fed.  R.  (C.  issue  out  of  the  soil,  but  is  a  collateral  in- 
C.)  388.  heritancc.     4  Inst.  318. 

For  further  information  with  regard  to  If  a  man  have  freehold  where  is  a  chase, 

charter-parties,   see   Maude  &    Pollock's  he  may  cut  timber  wiihout  the  license  of 

Law  of  Merchant  Shipping;  The  Law  of  any.  though  not  so  of  a  forest.     But  if 

Merchant   Shipping  (Foard);  Abbott  on  he  cut  so  much  that  there  is  not  sufficient 

Shipping;    Desty's  Shipping  and  Admi-  for  covert,  and  to  mamiain  the  game,  he 

rally;  Parsons  on  Shipping;  Abbott's  and  shall  be  punished  at  the  suit  of  the  king. 

Prichard's  Digests.  See  11  Rep.  22.     The  owner  of  the  soil 

6.   Co    Litl.  233.    Though  sec  i  Jones  may  have  by  prescription  common  in  the 

Rep.  278.  chase  for  his  sheep,  and   warren  for  his 

It  differs  from  a  park  in  that  it  is  not  conies.     Inclosing  a  free  chase  is  said  to 

inclosed,  and  also  in  that  a  man  may  have  be  a  good  cause  of  seizure  into  the  king's 

a  chase  in  another  man's  ground  as  well  hands.     It  is  not  lawful  to  make  a  chase, 

as  in  his  own.     2  Bl.  38.  park,  or  warren,  without  license  from  the 

It  has  a  greater  compass  than  a  park,  king  under  the  broad  seal.     Jacob's  Law.- 

more  variety  of  game,  and  more  officers.  Dictionary. 
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CHASTE,  in  the  seduction  statutes,  means  actual*  virtue*  in  con- 
duct and  principle.  One  who  falls  from  virtue,  but  afterwards  re- 
forms, is  chaste  within  the  meaning  of  the  statutes.*  (See  also 
Chastity;  Seduction.) 


1.  That  is,  what  the  woman  really  is, 
as  distinguished  fron>  what  she  is  reputed 
to  be. 

Bepatation. — Evidence  of 'bad  reputa- 
tion, therefore,  is  inadmissible.  Bishop 
•on  Statutory  Crimes,  §  639;  Crozier  v. 
People,  I  Parker's  Crim.  Rep.  (N.Y.)453; 
Carpenter  w.  People,  8  Barb.  (N.  Y.)  603, 
•608;  People  r.  Kenyon,  5  Parker's  Crim. 
Rep.  (N.  Y.)  254;  Andre  v.  Iowa,  5  Iowa, 
389:  Kauffman  v.  People,  11  Hun  (N.Y.), 
82,  87;  State  V.  Prizer,  49  Iowa,  531;  2 
Wharton's  Cr.  L.  §  1757.  Safford  v.  Peo- 
ple, I  Parker's  Cr.  R.  (N.Y.)474,  holding 
the  contrary,  is  opposed  by  later  cases. 

In  Ohio. — Ohio  Rev.  St.  §  7022,  relates 
to  all  seduced  women  *  *  of  good  repute 
for  chastity."  and  therefore  it  was  held, 
in  Bowers  v.  State,  that  it  was  not  com- 
petent for  defendant  to  prove  specific  acts 
-ef  illicit  intercourse  by  the  prosecutrix 
with  other  persons,  but  that  be  must  at- 
tack her  reputation  for  chastity. 

Eifeot  on  Yerdiet. — Where  evidence  as 
reputation  of  prosecutrix  for  unchastity 
was  received,  it  was  on  appeal  held  that 
'  it  is  not  enough  that  the  court  sitting  in 
review  of  the  judgment  may  be  of  the 
opinion  that  the  result  ought  and  prob- 
ably would  have  been  the  same  if  the  ob- 
jectionable evidence  had  been  excluded." 
Kauffman  v.  People,  11  Hun,  82,  87; 
Coleman  v.  Pe6ple,  58  N.  Y   555. 

Bepntatioii  in  Support  of  Proteontion  is 
admissible  in  evidence  to  rebut  testimony 
as  to  acts  of  lewdness.  State  v.  Prizer, 
49  Iowa,  533,  explaining  State  v.  Sherr, 
32  Iowa,  88;  Bishop  on  Statutory  Crimes, 
§  650. 

8.  Virtue.  —  ''Something  of  purity  of 
heart  and  feeling  beyond  the  mere  physi- 
<al  fact  that  [the  woman]  has  not  been 
•defiled."  Bishop  on  Statutory  Crimes, 
§  639;  Wood  V.  Georgia,  48  Ga.  288-9. 
*'A  female  who  delights  in  lewdness — 
who  is  guilty  of  every  indecency,  and  lost 
to  all  sense  of  shame,"  **  whose  con- 
versation and  manners  may  even  have 
suggested  the  thought  and  opened  the 
way,"  is  not  "chaste,"  though  she  has 
not  been  guilty  of  sexual  intercourse. 
Andre  v  Iowa  5  Iowa,  389;  Boak  v, 
Iowa,  5  Iowa,  430.  See  also  Carpenter 
V  People.  8  Barb  (N.  Y.)  608. 

8  Boformed womon  are   'chaste."  Car- 
penter r.  People,  8  Barb.  (N.Y.)6o3;  Ken- 
•yon  t/.  People,  26  N.  Y  203;  Boyce  v,  Peo- 
'p'Cf  55  N  «  644:  Com.  r.  McCarty,  4  Pa. 


L.  J.  136;  s.c.,2  Clark  (Pa.),  351;  Boak  v. 
State,  5  Iowa,  430;  State  v.  Carron,  18 
Iowa,  372;  State  v,  Sutherland,  30  Iowa, 
570;  State  z'.  Dunn,  53  Iowa,  526;  State  v. 
Timmins,  4  Minn.  325;  People  v.  Mills- 
brough,  II  Mich.  278;  Wilson  v.  State, 
73  Ala.  527;  2  Wharton's  Cr.  L.  §  1757; 
People  V.  Clark,  32  Mich.  112. 

Seioond  Betrayil  —  A  woman  who  is 
seduced  under  promise  of  marriage  may 
remain  sufficiently  chaste  to  make  a 
second  betrayal  by  the  same  man  a  se- 
duction under  the  statute.  People  r. 
Millsbrough,  11  Mich.  278.  Christiancy, 
J. — •*  While  we  express  no  opinion  as  to 
a  female  who  is  shown  to  be  unchaste 
with  other  men,  we  think  all  that  is  neces- 
sary in  a  case  like  the  present,  where 
there  is  no  such  evidence,  is,  that  her 
personal  character  should  be  such  as  to 
satisfy  the  jury  that  she  would  not  have 
yielded  in  the  particular  case,  without 
the  express  promise  of  marriage." 

Coniont,  except  sometimes  where  it  is 
prompt  and  ready,  is  no  defence  on 
charge  of  seduction.  People  v.  Cook,  61 
Cal.  478;  Lewis  v.  People,  37  Mich.  518; 
Tucker  v.  State,  8  Lea  (Tenn.),  633;  2 
Whart.  Cr.  Law,  §  1759.  See  People  v, 
Clark,  33  Mich.  112. 

Pretninption  at  to  Chastity. — ^The  cases 
on  this  point  are  at  variance,  (i)  Some 
hold  that  the  chastity  of  the  prosecutrix 
must  be  presumed,  in  the  absence  of 
proof.  State  v.  Wells,  48  Iowa,  671; 
Crozier  v.  People,  i  Parker's  Cr.  Law, 
453;  State  V,  Higdon,  32  Iowa,  262;  Wil- 
son V.  State,  73  Ala.  527.  (2)  Others 
consider  that,  since  also  the  defendant  is 
presumed  to  be  innocenf,  some  evidence 
of  chastity  must  be  brought  forward  by 
the  prosecution.  People  v,  Roderigas, 
49  Cal.  10;  Zabriskie  v.  State,  43  N.  J. 
Law,  640;  Oliver  v.  Com.,  loi  Pa.  St. 
218  ;  West  V,  Wisconsin,  i  Wis.  2i7- 
Van  Syckel,  J.,  in  Zabriskie.  v.  State,  43 
N.  J.  Law.  640:  "  The  fact  that  she  has 
sacrified  that  virtue  which  was  her  glitter- 
ing crown  casts  such  a  shadow  upon 
her,  that,  in  the  most  charitable  view  of 
the  case,  it  should  be  left  without  pre- 
sumption either  way,  to'  be  determined 
by  competent  evidence,  what  her  prior 
repute  has  been."  This  conclusion  seems 
to  be  the  better  view.  Bishop  on  Statutory 
Crimes,  §  648.  "Yet  ordinarily  such 
evidence  can  in  the  nature  of  things  be 
only  slight  and  circumstantiaL"    Bishop 
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ofi  Statutory  Crimes,  §648;  West  z^.  Wis-  tTnebafte  CoAdnot  of  a  time  after  the- 

ooQsia,  I  Wis.  217.     It  need  not  directly  seduction  cannot    be  given    in  evidence 

show  chaste  character,  but  the  chastity  af^ainst  the  female's  previous  character. 

"  may  be  shown, /fTOTa/<u-f>.  by  presump-  It  very  likely  is  the  result  of  the  defend- 

tioa  from  other  facts  and  circumstances  ant's  having  seduced  her.    State  v.  Wells, 

ittending  the    transaction;    as,   for    in-  48  Iowa,  671; -Mann  v.  State.  34  Ga.  5; 

siaooe,  diat  the  unmarried  female — the  Boyce  7^  People,  55  N.  Y.  644 — in  which 

subject  of  die  injury — was  at  the  time  respect  the    rule   is  different,   properly,, 

restdiog  witn  her  parents,  or  other  rela-  from  that  of  some  (not  all)  authorities  in- 

tlre^.  or  her  guardian,  or  in  some  respect-  adultery  cases. 

able  household  or  by  proof  of  oi\i^x  VCae,  Effort  to  Compromise,  on  the  woman's 

nnumstancfs   consistent    with,    and    the  part,  when  she  had  become  the  mother 

csual  concomitants  of.  chaste  female  char-  of  defendant's  child,  was  held  to  be  prop- 

actcr."    People  v.  Roderigas,  49  Cal.  10.  erly   rejected   when  offered    in  evidence^ 

Orthefacttbatshewentinto  good  society,  against  her.    State  v,  Dietrich,  51  Iowa,. 

Crandall  v.  People,  2  Lans.  (N.  Y.)  311.  467. 

In  State  v.  Wells,  48  Iowa,  671,  the  Previous  ITnohastity. — Unchastity  pre- 

conn  not  only  held  that  presumption  of  vrous  to  the  offence  may  be  shown  either 

dtastitv  of  prosecutrix  existed  until  evi-  by  direct  testimony  as  to  specific  act  or 

dcQce  was  offered  to  rebut  it,  but  they  laid  acts,*  or  by  evidence  of  wanton   and  in- 

dowo  that  it  is  not  enough  for  defendant  discreet  act  or  acts  towards  some  other*' 

to  produce  evidence  raising  a  reasonable  person  than  defendant.     People  v,  Mc- 

^m^/ as  to  chastity,  but  it  must  be  such  Ardle,  5  Parker's  Crim.  Rep.  (N.  Y.)  180;. 

as  would  overcome  the   presumption  of  State  z/.    Bell,  49   Iowa,  440.     See  alsc 

law  in  its  favor  by  a  fair  preponderance.  Virtue,  supra^  note  2. 

The  court  support  their  position  by  refer-  Examination  of  Proeecution. — She  may 

ence  to  several  cases  in  regard  to  burden  be  asked,  on  cross-examination,  in  respect^ 

of  proof  where  defence  of  insanity  is  set  to  prior  unchaste  acts  and  conversations, 

Qp.    The  insanity  cases  are  indeed  use-  or  sleeping  in  bed  with  other  men  than 

fol  as  analogous,  but  they  are  divided  as  defendant     State  v.  Sutherland,  3oIowa». 

to  the  ruling  requiring  fair  preponderance.  570.     Since  the  woman's  chastity  is  in 

la  Lawson's  Insanity  as  a  Defence  to  evidence  by  her  mere  prosecution  of  the 

Crime  it  is  stated   that  there  are  three  action,  she  may  properly  be  cross-exam- 

theories:  first,  that  the  burden  is  on  the  ined  as  to  it.     Of  course,  she  cannot  be 

prisoner  to  prove  defence  beyond  reason-  compelled    to  answer  so  as    to  expose - 

able  doubt;  now  almost  obsolete,   says  herself  to  indictment. 

Uwson,    except    perhaps    in    Delaware  Semote  Evidence. — Proof  of    indiscre- 

IP.  514  of  his  work),  and    New  yersey  tion  eight  years  before,  when  prosecutrix, 

(p.  514);  second,  that  the  burden  is  on  the  was  a  girl  of  fourteen,  was  held  not  to  be 

prisoner  until  it  is  overcome  by  a /r<r//'»-  receivable,    as   Bishop    says    (Stat.    Cr, 

^Mrr  of  evidence  showing  the  prisoner's  §  649)  it  "allows  two  little  for  the  influ- 

iosanity  to  the  satisfaction  of  the  jury,  ence  of   mature  years  and    probable  re- 

•hich  is  the  rule  in  England  and  in  17  formation."   State  v.  Dunn.  53  Iowa,  526. 

American  States  (merely  fair  preponder-  Bebnke  by  Parent. — Evidence  of  having 

aoce,  wA  clear  preponderance.     Coyle  v.  been  rebuked  once  by  parent  was  held  in- 

Com,  of  Pa.,  100  Pa.  St.  573);  third,  that  admissible — first, because  the  rebuke  mere- 

(he  burden  rests  on   the  State  to  prove  ly  indicated  the  reprover's  opinion,   and 

sanity  where  there  is  doubt  raised  by  the  second,  because  conduct  may  call  for  re- 

eviricnce,  which  is  the  rule  in  nine  States,  buke  yet  not  be  unchaste.     State  v,  Cur- 

The  Indietment  must  allege  the  fact  of  ran,  51  Ind.  112. 
previous  chaste  character.  People  v,  "Previous  Chaste  Character."  —  As  in- 
Roderigas,  49  Cal.  10;  Bishop  on  StaL  dicated  already,  this  means  chaste  char- 
Crimes,  S  647;  State  V.  Stogdell,  13  Ind.  acter  up  to  the  time  of  the  offence;  hence 
565:  2  Whart.  Cr.  Law,  §  1757.  "And  subsequent  unchastity  is  not  defence  to 
perhaps,  in  some  cases,  it   must  where  seducer. 

those  words  are    not  in  the  statute."  "Care  and   Protection"  Statute. — The 

Bishop  on  Stat.  Crimes,  §647.     See  State  offence  prohibited  by  Kansas  Crimes  and 

J".  Stogdell,  13  Ind.  565,  where  an  aver-  Punishment  Act,   §    233,  of  defiling    a 

ment  to  the  effect  that  the  female  was  of  female    under    eighteen    years    of    age 

fWn^/f  for  chastity  seems  to  have  been  while  she  is  confided  to  defendant's  care 

considered  sufficient,  though  the  report  of  and    protection,  may  be  committed,  al- 

^  case  is  meagre.  though   the  female  may  be  of  unchaste 

nie  woBia  may  testily  to  prove  her  character,   and  may  consent  to  the  un- 

previous  chaste  character.      Kenyoa  v.  lawful  embraces  of  defendant.      Kansas 

'^tople,  26  N.  Y.  203.  V,  JoneSi  16  Kans.  608. 
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CHASTITY. — Purity   or   freedom    from    unlawful   sexual   inter- 
course.^    The  law  justifies  a  woman  killing  one  who  attempts  to 

1.   I   Hale  P.  C.  485,  486;  4  Broom  &  was  a  subsequent  one.     See  i  Greenl.  on 

H.  Com.  214.  Ev.,  §  54.     Mr.  Wharton  (Cr.  Law,  vol. 

The  ravishment  of  a  prostitute  or  of  a  i,  §  568)  says  the  reputation  for  unchas- 

mistress   is   rape.     2    Bishop   Cr.    Law,  tity  is  only  admissible  when  acquired  be- 

^  1 1 19;  Richie  v.  State,  58  Ind.  355.  fore  defendant's  alleged  commission  of 

Reputation  for  Chutity  in  Bape  Cages,  the  crime. 

— A   different -rule  prevails  than  in  the  {c)  Proof  of  Bepntation. — The  court  will 

seduction  cases,   for  the  reason  that  in  not  receive  such  proof  through  an  agent 

the  latter  consent  is  no  defence,  while  in  of  defendant  sent  into  the  neighborhood 

prosecutions  for  rape  it  is.  of   the  prosecutrix  about  the  time  of  the 

{a)  Frevlons  to  the  Supposed  Offenoe. —  trial,  especially  to  collect  evidence  as  to 
Evidence  that  the  woman  had  a  bad  rep-  the  reputation  of  the  prosecutrix  for  un- 
utation  for  chastity  previous  to  the  sup-  chastity  at  a  time  previous  to  the  alleged 
posed  commission  of  the  offence  is  ad-  offence  of  defendant.  Such  testimony 
niissible.  Rex  v.  Clarke,  2  Stark.  N.  P.  would  amount  only  to  hearsay.  Doug- 
C.  241;  Rex  V.  Barker,  3  C.  &  P.  589;  lassr^  Tousey,  2  Wend.  (N.Y.)352;  Siate 
Pleasant  v.  State.  15  Ark.  624;  Pratt  v.  v,  Forshner,  4  N.  H.  89. 
State,  19  Ohio  St.  277;  State  v.  Forshner,  Prior  Illicit  Intercourse  with  Defendant. 
43  N.  H.  89;  R.  V.  McClure,  2  Craw.  &  — "  If  on  previous  occasions  the  woman 
Dix,  244;  Camp  v.  State,  3  Ga.  417.  "  It  has  voluntarily  surrendered  her  person 
helps  the  probabilities  that  the  connec-  to  the  defendant,  this,  even  more  dis- 
tion  was  voluntary  on  her  part,  and  that  tinctly  than  her  being  a  common  prosti- 
his  manifestations  of  apparent  force  came  tute,  indicates  alike  her  willingness  and 
rather  from  his  presuming  her  consent  his  presuming  on  it;  therefore  he  may 
than  from  a  purpose  to  ravish  her."  2  show  such  fact  in  his  defence."  2  Bishop 
Bishop  on  Criminal  Procedure,  g  965,  on  Crim.  Procedure,  §  966.  The  follow- 
where  many  cases  are  cited.  See  Ros-  ing  cases  authorize  this  statement:  State 
coe  on  Crim.  Ev.,  §  648,  quoted  below.  v.  Jefferson,  6  Ired.  (N. Car.)  305;  State  v, 

(/f)  BahseqiLent    Reputation  for  Unchas-  Forshner,  43  N.  H  89;  People  v.  Abbott, 

tity. — Whether  evidence   of  subsequent  19  Wend.  192;  Woods  £\  People,  55  N.  Y. 

reputation    is    admissible     is    disputed.  515,  517;  State  r.  Reed,  39  Vt.  417,  419. 

Such   evidence  was  received  in  Reg.  v.  Specific  Acts  with  Other  Ken. — It  has 

Barker,  3  Car.  &   Payne,  589,  and  Mr.  frequently  been  decided  that  evidence  of 

Bishop  thinks  that  the  better  rule  is  to  specific  acts  of  intercourse   with   other 

receive  it.  men  may  not  be  given.     Peck.  J.,  said. 

On  the  other  hand,  it  was  rejected  by  in  McDermott  7/.  State,  13  Ohio  St.  334, 

Patieson,  J.,  in   Reg.  v.  Clay,  5  Cox  C.  that  '*  it  by  no  means  follows  that  a  de- 

C.   146.     He  referred  to  R.  v.  Barker,  sire  to  have  sexual  intercourse  with  one 

but  declined  to  follow  it  as  to  this  point,  person   tends,  legitimately,  to    prove   a 

It  was  held  inadmissible,  too,  in  State  v  willingness  to  have  like  intercourse  with 

P'orshner,  43   N.  H.  89,  and  in   Pratt  v.  another  and  different   person.     Indeed, 

Slate.    19  Ohio   St.   277.      In    State   v,  the  reverse  is  much  the  most  probable; 

Forshner,  Bell.  J.,  said  (i86t):  "A  state  but.  however  this  may  be,  the  introduc 

of  facts  proved  to  have  existed  is  pre-  tion  of  such  proof  is  opposed  to  the  well 

sumed  to  continue,  unless  some  reason  settled  rules  of  evidence."     Further,  it  is 

is  shown  for  doubt.     But  the  reverse  is  pointed  out  that  the  woman  is  presumed 

not   true.     The   bad  character  a  person  to  be  unprepared  to  disprove  such  specific 

may  have  now  is  not  assumed  to  have  accusations;  and  it  is  said  that  to  admii. 

always  existed."     In   Elsam  v.  Faucett,  them  would  be  to  create  collateral  and 

2   Esp.  562,  in  an  action  for  crim.  con.,  confusing  issues.     These  views  are  up> 

evidence  of  misconduct  in  the  woman  sub-  held,   also,  in  the  following  cases:  Mc- 

sequent  to  her  connection  with  defendant  Combs  v.  State,  8  Ohio  St.  643;  Pleasant 

was  rejected.     In  Douglass  v.  Tousey,  2  v.  State.  15  Ark.  624;  Camp  v.    State,  3 

Wend  (N.Y.)  352.  in  an  action  for  slander  Kelly  (Ga.).  422.  dictum.  Rex  7/.  Clarke,  2 

for  calling  plaintiff  a  thief,  evidence  of  Stark.  241;  Rex  v.  Hodgson,  Russell  and 

plaintiff's  bad  reputation  as  a  prostitute  Ryan,  211  (leading  case,  decided  unani- 

was  rejected,  partly  because  it  related  to  mously    by   twelve    judges) r    Richie   v. 

a  time  subsequent  to  the  alleged  slander.  State,  58  Ind.  355;  R.  v.  Holmes,  12  Cox 

On  motion  for  new  trial,  this  ruling  was  C.  C.  147;  State  v,  Knapp,  45  N.  H   154; 
sustained,  the  court  assigning,  as  one  of   Comm.  v   Regan,  105  Mass    593,  where 

its  reasons,  the  fact  that  the  reputation  evidence  of  declarations  by  prosecutrix 
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that  she  was  pregnant  by  other  men  was  regard  them  as  material,  not  collateral, 

ruled  out;  State  v.   White.  35  Mo.   500;  since  the  charge  is  that  against  her  con- 

Comm.  V.  Harris,  131  Mass.  336;  Rogers  sent  the  act  was  committed.     In  State  v. 

V.  Stale,  I  Tex.  Ap.  187;  Woods  v,  Peo-  Johnson,  28  Vt.  512,  the  court  said:   **  In 

pie,    I    Thomp.    &   Cook  (i   N.   Y.   Sup.  determining  that  question,  which  is  purely 


Ct.),  610. 

In  State  v.  Henry,  5  Jones  (N.  Car.), 
66,  exposure  by  prosecutrix  of  her  person 
to  others  was  not  allowed  to  be  proven 
because  it  was  not  shown   that  the  e.K- 


[as  to]  mental  act,  it  is  important  to  as* 
certain  whether  her  consent  would,  from 
her  previous  habits,  be  the  natural  result 
of  her  mind,  or  whether  it  would  be  in- 
consistent with  her  previous  life,  and  re- 


posure  was  known  to  the  accused.  Whether  pugnant  to  all  her  moral  feelings.' 
it  would   have   been   admitted   had  that         In  People  v.  Abbott,  19  Wend.  (N.  Y.) 

been  shown,  the  court  said  they  were  not  192,  it  is  said  that  the  cases  allowing  evi- 

called  upon  to  decide.  dence  of  general  lightness  of  character, 

CroflS'^xamination  of  FroBecutriz — The  street-walking,  etc.,   are   based  on  this 

practice  uf  most  courts,  not  all,  both  in  very  principle.       **Why   is  this?"  asks 

England  and  America,  is  to  permit  the  Cowan,    J,     *•  Because   there   is  not   so 

prosecutrix  to  be  asked  questions  of  this  much  partiality  that  a  common  prostitute 

sort,  although  in  no  court  can  she  be  com-  or  the  prisoner's  concubine  would  with- 


pelled  to  criminate  herself.  Mr.  Bishop 
says  that  if  she  denies  the  connection 
(with  other  men),  the  defendant  is  bound 
by  her  answer  and  cannot  prove  the  de- 
nial false.  Crim.  Procedure,  §  966.  In 
Wharton's  Crim.  Law,  §  568,  the  diversi- 
ty of  authorities   is  declared.     In  these 


hold  her  assent,  as  one  less  depraved; 
and  may  I  not  ask,  does  not  the  same 
probable  distinction  arise  between  one 
who  has  already  submitted  herself  to 
the  lewd  embraces  of  another^  and  the 
coy  and  modest  female,  severely  chaste 
and     instinctively    shuddering     at     the 


cases  it  was  held  that  defendant  is  bound    thought  of  impurity  V     Both  are  equally 
by  her  answers:  R.  ik  Cockrofl,  11  Cox    under  the  protection  of  the  law,  but  so 


C.  C.  410(1870);  R.  V.  Holmes,  12  Cox  C. 
C.  137,  overruling  R.  v.  Robins,  2  M.  & 
R.  512;  People  V.  Jackson.  3  Parker's 
Crim.  Rep.  (N.  Y.)  391,  denying  People 
V.  Abbott,  19  Wend.  (N.  Y.)  192.  And 
see  the  authorities  cited,  supra^  respect- 
ing specific  acts. 

In  the  following  cases  it  was  held  that 
the  defendant  is  not   bound  by  her  an- 


are  the  prostitute  and  concubine  whose 
character  may  yet  be  assailed  by  evidence 
of  their  immorality. 

See  the  subject  of  unchasiity,  as  evi- 
dence of  consent,  discussed  in  Wharton's 
Crim.  Law,  and  in  Bishop  on  Criminal 
Procedure. " 

Compelling  Proseoutriz  to  Answer.— No 
court,  however,  will  compel  prosecutrix  to 


swers.  but  may  give  evidence  of  specific  criminate  herself.     In  People  v.  Abbott, 

acts  of    intercourse  with  other   men   in  19   Wend.   (N.   Y.)   192.   the  court  said 

order  to  rebut  the  inference  against  con-  that  her  answer  would  be  compelled,  and 

sent  on  her  part  to  the  act  charged  against  reference  was  made  to  2  Phil,  on  Ev.  937, 

him:  People  v.  Abbott,  19  Wend.  (N.Y.)  and  to  Roberts  v.  Alatt,  i  Mood.  &  Malk. 


192,  a  carefully  considered  case;  R.  v. 
Robins,  overruled,  as  has  been  said; 
Strang  v.  People,  24  Mich,  i;  State  v. 
Reed,  39  Vt.  417;  State  v.  Johnson,  28 
Vt.  512;  Benstine  v.  State,  2  B.  J.  Lea 
(Tenn.),  169;  People  v.  Benson,  6  Cal. 
221. 

In  Koscoe's  Criminal  Evidence,  648, 
it  is  said  that  where  the  man  is  led  from 
the  conduct  of  the  woman  to  believe  in 
her  willingness,  the  act  of  connection 
cannot  amount  to  a  rape,  for  which  he 
cites  Denman,  J.,  to  that  effect  in  People 


932.  These  authorities  are  disposed  of, 
however,  by  recalling  that  at  common  law 
adultery  and  fornication  were  cognizable 
only  in  the  spiritual  courts,  whereas  to- 
day the  statute  law  of  probably  every 
State  makes  such  offences  indictable.  But 
quaere  as  to  District  of  Columbia.  See 
Pollard  V.  Lyon,  91  U.  S.  225. 

Specific  Acts  with  Other  Ken  as  Explain- 
ing Physical  Condition  of  Proiecntriz. — In 
Sherwin  v.  People,  69  III.  55,  the  court 
recognized  the  rule  supported  by  the  first 
class  of  cases,  but  held  that  it  was  inap- 


V.  Urry,  tried  in  1873  at  Lincoln  Spring  plicable  to  the  case  before  them.     There 

Assizes.  the  woman  testified  that  she  was  uncon- 

1.  The  first  class  of  cases  regard  the  scious,  and  did  not  know  whether  the 
answers  of  the  prosecutrix  respecting  her  accused  committed  the  rape  or  not,  and 
unchastity  with  particular  men,  as  imma-  the  prosecution  proved  by  a  physician, 
terlal  and  not  in  the  issue.  who  examined  her  three   weeks  after- 

2.  The  second  class  consider  that  her  wards,  that  she  did  not  bear  the  physical 
denials  strengthen  the  presumption  of  her  evidences  of  virginity,  and  gave  it  as  his 
resistance  of  defendant.     They  therefore  opinion  that  she  had  had  carnal  connec- 
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ravish  her,  and  so,  too,  the  husband  or  father  may  justify  killing  a. 
man  who  attempts  a  rape  upon  his  wife  or  daughter ;  but  not  if  he 
takes  them  in  adultery  by  consent,  for  the  one  is  forcible  and  feloni- 
ous, but  not  the  other  in  the  latter  case,  however,  the  homicide 
may  be  excusable.* 

Unwritten  words  attributing  want  of  chastity  to  a  woman  are, 
in  many  of  the  States,  probably  in  all,*  actionable  per  se?  though 
at  common  law  no  action  lay. 

lion  wilh  a  man  at  some  time  before.  It  Dig.  48,  8,  1.  And  so  also,  accordinjc 
was  held  that  evidence  of  intercourse  to  Selden,  stood  the  law  in  the  Jewish, 
ts  admissible  to  explain     republic.     De  Leg.   Hebrzor.  I.  . 


the     physical     indiiia.      In    Benstine 
State,  2    Lea   (Tcnn.),    soch   explanation 

was  allowed,  but  there  the  court  took  the 
ground  thai  evidence  of  particular  acts 
with   other  men   was    admissible   in  all 

Inaction  lot  breach  of  premise  to  marry, 
evidence  of  plaintiff's  unchasliiy  aubsc- 

SJcnl  to  the  breach  is  inadmissible,     I 
reenl.  Ev.  §  54, 

Pr«of  bf  LiftruMM. — Query  whether,  in 
those  Slates  where  proof  of  particular  in- 
stances is  received  as  evidence  of  consent 
by  prosecutrii,  evidence  may  be  given  of 
indiscreet  and  indecent  conduct  leading 
10  the  inference  that  illicit  intercourse 
occurred.  It  may.  Slate  v.  JeSerson,  old  English  deci! 
6   Iredell  (N.   Car,),   305.     It  may  not.     are   incongruous 


See  I  Whart,  Cr.  L.  g  495.  Opportunily  ej 
Escape,  g  306,  removes  the  justification. 

Where  a  husband  kills  an  adulterer 
deliberately  and  in  revenge,  it  is  mur- 
der. iRuss.onCrimes,525;  I  Whir.  C. 
L.  S  459- 

Hot  blood  may  reduce  to  manslaughter 
not  only  homicide  by  husband,  but  by 
any  one  having  a  legal  and  natural  right 
10  protect,  as  a  brother.     Whar.  C.  L.  § 

%.  Hot  ao  in  Biitnclo/  Cf/imiia—Poi- 
lard  V.  Lyon,  91  U.  S.  225— if  special 
damage  is  not  averred  and  shoira. 

S.  WnTdsImpntingWantof  Chartity.  at 

Comnoii  L»W- — i/Hwrilien   iVordt. — The 

respecting  slander 


Benstine  v.  State,  i  B.  J.  Lea  (Tenn.),  irreconcilable.  Judge  S pence  1 

174;  Strang  v.  People.  14  Mich.  7.  w.  Coffin,  5  Johns.  (N.  Y.)  190, 

Bmnot*  Astl  done  many  years  before  98.  alluded  to  the  great  uncertainty  of  the 

would    hardly  seem   to  be  admissible  in  '     "  ■  -     ••  ■.,■.-         ,       . 

evidence.     Benstine  v.  State,  3  B.  J.  Lea 
(Tenn.).  .74-     And  "       '    '■ 


SoUdtatton  t«  Commit  Unehaita  Aeti. — 

For  discussion  of  this  subject  see  this 
work,  SoLTCiTATiON;  T  Bishop's  Crim. 
Law,  §  768;  Whanon's  Cr.  Law,  g  1738. 
§179,  As  Che  views  of  these  two  writers 
are  not  in  harmony,  perusal  of  each  of 
the  references  will  be  desirable.  See 
especially  Smith  v.  Commonwealth,  54 
Pa.  St.  aog;  Slate  v.  Avtry,  7  Conn.  266; 
Cox  !■.  People.  82  III.  191;  People  v. 
Murray.  14  Cal.  159:  R.  v.  Higglns,  2 
East.  •;. 

Cradlbillty  of  Froimiiti.— Whether  evi- 
dence of  common  prostitution  is  admis- 
sible to  impeach  a  female  witness,  qttare. 
It  is.  Commonwealth  v.  Murphy.  14 
Mass.  3S7.  It  is  not.  Comm.  t/.  Moore. 
3  Pick.  194.  Compare  Comm.  v.  Murphy; 
Spears  v.  Forrest,  15  Vt.  435;  State  v. 
Smith,  7  Vt.  141 :  Morse  v.  Pi 


chastity  either  of  one's  self  or  relations,     the   t 


law,  and  to  the  necessity  of  laying  do* 
a  rule  which  would  remove  difficulty. 
In  the  name  of  the  court  he  then  pre- 
scribed the  following  rule.-  "  In  case  Ibe 
charge,  if  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime  in- 
volving moral  turpitude,  or  subject  the- 
parly  toan  infamous  punishment,  then  the- 
words  will  be  in  Ihemselvei  actionable;" 
and  that  rule  has  ever  since  been  followed 
in  Hew  York,  and  has  been  very  eiten- 
sively  adopted  in  the  courts  of  other 
Stales.  I  Am.  Lead,  Cases,  98:  Pollard 
V.  Lyon,  91  U.  S.  335:  Dunncll  v.  Fiske. 
II  Meic.  (Mass.)  sjz:  Gosling  v.  Morgan, 
3a  Pa.  St.  275:  Giddens  v.  MiTk,4Ga. 
364,  368;  McCuen  v.  Ludlum,  2  Hanison 
13;  Kinney  v.  Hosea.  3  Harr.  (Del.)  77 
Taylor  V.  Kneeland,  i  Doug.  (Mich.< 
68,  72. 

It  is  unnecessary  that  legal  infamy 
should  attach  to  the  offence,  provided  it 
be  indictable  either  at  common  law  or  by 
statute,  and  be  infamous  or  disgraceful 
in  a  general  or  moral  sense.  Young  i'. 
Miller,  3  Hill  (N.  Y.).  21;  Crawford  f- 
Wilson,  4  Barb.  505,  511. 

In  most  States  it  is  enough  10  support 


I  for  slander,  fir  t 


IMaltloA. 


CHASTITY. 


Definition. 


charges  an  offence  morally  base  and 
vicked,  and  indictable  by  statute,  though 
onijr  panishable  by  fine.  Coburn  v. 
Harwood,  Minor  (Ala.),  93;  Hillhouse  v. 
Peck,  2  Stew.  &  Porter  (Ala.),  395;  Mil- 
ler r.  Parish,  8  Pick.  (Mass.)  384;  Pollard 
r.  Lyon,  91  U.  S.  232;  Todd  v.  Rough, 
loS.  &R.  (Pa.)  18,  22. 

Id  Missouri,  Maryland^  and  Vermont 
corporal  punishment  has  been  held  ne- 
cessary. Birch  V.  Benton,  26  Mo.  161; 
Billings  V.  Wing,  7  Vt.  439;  Wagaman  v. 


Patterson  v,  Edwards.  2  Oilman  (7  111.), 
720.  But  it  does  to  say  of  an  unmarried 
woman,  she  had  a  child,  and  buried  it  in 
the  garden.  Worth  v.  Butler,  7  Blatchf. 
251.  Or  that  she  **  has  been  to  swear  a 
young  one. "  So,  with  proper  innuendoes, 
the  words,  "  A.  caught  them  [plaintiff 
and  another]  together  in  the  packing- 
room." 

Says  Duncan,  J.,  in  Walton  v.  Single- 
ton, 7  S.  &  R.  457:  "  There  is  no  offence 


which  can  be  conveyed  in  so  many  mul- 

Byers,  17  Md.  187.     And  in  Starkie  on  tiplied  forms  and  figures  as  that  of  incon- 

Slander,  p.   43,  it  has  been   laid  down  tinence.      The  charge  is   seldom  made, 

that  where  the  crime  imputed  is  one  not  even  by  the  most  vulgar  and  obscene,  in 

punishable  corporally,  the  words  imput-  broad  and  coarse  language." 

ingthe  crime  are  not  actionable  per  se.  To  charge  a  woman  with  "getting fat." 

Bat  in  most  of  the  States  corporal  pun-  Emmerson  v.  Marvel,  55  Ind.  265.     Or 

ishment  is  not  necessary  to  support  action  of  being  a  "  bitch.'*   Schtvick  v,  Kollman, 

of  slander /^rjA  50  Ind.  336;  K.  v,  H.,  20  Wis.  252.     Or 

Adultery  and  Fomieation  were  matters  **  a  bad  woman."     Riddle  v,  Thayer,  127 


of  ecclesiastical  cognizance,  and  punish- 
able in  the  spiritual  courts,  and  were  not 
panishable  in  the  common -law  courts. 
Accordingly  at  common  law  unwritten 
words  charging  adultery  or  fornication 
were  not  actionable  saving  in  London 
and  some  other  localities,  where  by  cus- 
tom the  common-law  courts  exercised 
jorisdictioQ  over  adultery  and  fornica- 
tion. 

iBrtneei. — Thns  it  was  held  not  action- 
able, in  the  absence  of  special  injury,  to 
call  a  woman  a  whore,  or  prostitute,  or 
cofflmon  prostitute.  Brooker  v.  Coffin, 
5  Johns.  (N.  Y.)  188;  Wilby  v.  Elston, 
S  C.  B.  142;  I  Stark,  otf  Slander,  28; 
Townshend  on  Slander,  §  172.  Or  to 
charge  an  unmarried  one  with  hav- 
ing bad  a  bastard.  Vin.  Abr.,  Act. 
for  Words,  D.  A.  19,  23;  Graves  v. 
Bjanchard,  2  Salk.  696 ;  Colabyn  v. 
Viner,  W.  Jones,  356;  Falkner  v.  Cooper, 
Cinh.  55;  McQueen  v.  Fulghan,  27  Tex. 
4^3-  Or  to  call  a  woman  a  bawd.  Cavel 
r.  Birket.  Sid.  438.  Contra.Wxc)^  v.  Hoi- 
lingbead.  Cro.  Car.  261.  Or  to  charge 
a  married  woman  with  adultery,  or  an 
tmmarried  one  with  fornication.  Towns- 
bend,  §172;  Heard  on  Libel,  46.  Or  to 
charge  a  yoang  woman  with  self-pollu- 
tion. Anon..  60  N.  Y.  262.  Or  to  say 
of  a  woman,  **  She  was  hired  to  swear 
the  child  on  me;  she  has  had  a  child  be- 
fore this,  when,"  etc. 

Chiig«  of  Pomieation.— It  does  not 
amount  to  a  charge  of  fornication  with- 


Mass.  487.  Or  •*bad  girl."  Snell  v. 
Snow,  13  Met.  278;  Fitzgerald  v.  Robin- 
son, 112  Mass.  371,  382.  Or  "hav- 
ing had  intercourse  with"  a  certain 
man.  Merritt  v.  Dearth,  48  Vt.  65. 
These  charges,  unless  explained  by  the 
circumstances  as  intended  in  a  defama- 
tory sense,  do  not  sustain  an  action  of 
slander.     Od^rers  on  L.  &  S.  §  84.  note. 

Exoommnnication. —  In  Massachusetts, 
in  a  sentence  of  excommunication  from 
a  church  read  by  the  minister  on  Sunday 
in  the  presence  and  hearing  of  the  con- 
gregation, it  was  recited  "that  the  plain- 
tifif  had  clearly  violated  the  seventh  com- 
mandment," and  in  a  subsequent  part  of 
the  sentence  it  was  declared  "that  this 
church  does  now  as  always  bear  its  sol- 
emn testimony  against  the  sin  of  fornica- 
tion and  uncleanness;"  keld^  that  the 
sentence  did  not  impute  the  charge  of 
adultery  in  its  legal  sense  as  an  indictable 
offence.  Farnsworth  v.  Storrs,  5  Cush- 
ing  (Mass.),  412. 

Iignry  to  BnsinoM  or  Proftnion.  — 
Where  the  words  uttered  injure  a  woman 
in  her  business  or  professional  character, 
action  lies  at  common  law  without  proof 
of  special  damage.  The  words  need  not 
expressly  refer  to  that  character,  but 
must  affect  it,  and  not  other  qualities  of 
the  individual.  Thus  to  impute  prosti- 
tution to  a  schoolmistress  has  sometimes 
been  held  not  actionable  per  se.  Odgers 
on  Libel  and  Slander,  §  84.  Though  it 
is  to  be  remarked  that  these  cases,  though 


OQt  inmiendoes  showing  more  meaning  illustrating  perfectly  the   principle,   are 

than  the  words  themselves  contain,  to  say  based  on  a  very  narrow  idea  of  the  duties 

of  a  woman  that  she  is  not  a  decent  wo-  of    a    teacher.    And    see   Wright,    651, 

loan.  Dodger.  Lacey,  2  Carter  (Ind.),  2 1 2.  where  action  was  allowed  for  calling  a 

Or  a  bad  character,  a  loose  character,  school-teacher  a  dirty  slut. 
Vandeilip  v.  Roe,  25  Pa.  St.  82.    Or  has        Special  Ii^nry. — Injure   to  name  and 

ruscd  a  family  of  children  by  a  negro,  fame  is  not  special   injury.     Pollard  ?/. 

3  C.  of  L.— 11  101 


Definition. 


CHASTITY. 


IMUdtion. 


Lyon,  91  U.  S.  225.  Special  injury  means 
pecuniary  or  material  loss.  Pollard  v. 
Lyon,  91  U.  S.  225;  s.  c,  i  Am.  Lead.  Cas. 
§  104.  And  allegation  that  plaintiff  has 
fallen  into  disgrace,  infamy,  and  lost  her 
credit,  reputation,  and  peace  of  mind,  is 
not  sufficient.  Woodbury  v,  Thompson, 
3  N.  H.  194;  s.  c,  I  Am.  L.  C.  §  104. 
Nor  that  she  is  shunned  by  her  neigh- 
bors. Beach  v.  Ranney,  2  Hill  (N.  Y.), 
310,  314.  The  office  or  profession  need 
not  be  one  of  profit,  but  it  must  be  of 
material  temporal  advantage.  So  that 
exclusion  from  a  religious  society  is  not 
legal  damage.  Roberts  v.  Roberts,  33 
Law  Journal.  Q.  B.  250;  Townshend  on 
Libel.  320.  See  this  explained,  Odgers 
on  Libel  and  Slander,  §  19.  The  gist  of 
the  action  is  the  loss  of  reputation ;  some 


loss  of  consortium  is  special  damage,  it 
was  not  a  natural,  reasonable  result  of 
the  slander  in  this  case,  and  therefore 
could  not  support  an  action. 

**  The  Aot  of  a  Third  Party,  if  caused  by 
the  defendant's  language,  is  net  too  re- 
mote; and  this,  whether  such  action  be 
in  itself  a  ground  of  action  by  the  plain- 
tiff  against  such  third  parly  or  not.  .  .  . 
The  defendant  cannot  be  held  liable  for 
any  eccentric  or  foolish  conduct  on  the 
part  of  the  person  he  addressed;  but  only 
for  the  ordinary  and  reasonable  conse- 
quences of  his  words."  The  contrary 
doctrine  was  laid  down,  sometimes,  for- 
merly, and  is  stated  as  law  in  the  note  in 
I  Am.  L.  Cases  to  Brooker  v.  Coffin. 

Lord  Chancellor  Campbell,  in  Lynch 
V.  Knight.  9  H.  L   593.  expressed  regret 


material  loss  is  required  as  legal  evidence     at  the  unsatisfactory  state  of  the  law,  ac- 


of  that  injury  to  reputation. 

Yet  the  courts  will  deem  slight  pecuni* 
ary  loss  as  sufficient  special  damage. 
Accordingly,  averment  of  the  loss  of 
valuable  hospitality  and  of  a  support  or 
income  derived  from  the  bounty  of  oth- 
ers, will  be  sufficient.  Moore  v.  Mea- 
gher. I  Taunton,  40;  Olmsted  v.  Miller, 
I  Wend.  (N.  Y.)  506;  Williams. v.  Hill,  19 
Wend.  (N.  Y.)  305.  Or  refusal  of  civil 
treatment,  meat  and  drink  at  a  hotel. 
Olmsted  v.  Miller,  i  Wend.  (N.  Y.)  510. 
Or  of  the  loss  of  health,  and  the  conse- 


cordihg  to  which  an  imputation  by  un- 
written words,  however  gross,  on  an  oc- 
casion, however  public,  upon  the  chastity 
of  a  modest  matron  or  a  pure  virgin  is 
not  actionable  without  proof  that  it  has 
actually  produced  special  temporal  dam- 
age. And  Lord  Brougham  said  that  he 
would  go  further,  and  say  that  the  law 
was  not  only  '*  unsatisfactory/* but  **  bar- 
barous."   Same  case.  p.  594. 

And  in  Ohio  and  in  Georgia  itie  courts 
deliberately  broke  away  frotn  the  old 
common  law,  holding  that  this  was  re- 


quent  incapacity  of  transacting  business,  quired  out  of  deference  to  the  enlightened 

Bradt  v.  Towsley,  13  Wend.  (N.  Y.)  253;  sentiment  of  the  age. 

Fuller  V.  Fenner,  16  Barb.  (N.  Y.)  334.  Writing. — Charge  of  want  of  chastity  is 

Damage  Beeolting  from  the  Slander. —  actionable  if  in  writing, — Odgers  on  L. 

Illness  resulting  from  words  not  action-  &  S.  24;  Townshend  on  L.  &  S.  (3d  Ed.) 

9b\t  perse  will  not  support  action.     Odg-  §  177;  Bodwell  v.  Osgood.  3  Pick   (Mass.) 

ers  L.  &  S.  312.     But  the  injury  must  be  379;  Woodard  v.  Eastman,  108  Mass.  404) 

a  natural  result.  — without  proof  of  special  damage. 

In  an  anonymous  case  in  60  N.  Y.  Statute  Law. — In  many  States,  acts  of 
262  a  girl  having  been  charged  with  incontinence  are  now  punishable  under 
secret  vice,  her  father  refused  her  music-  statutes,  and  in  such  jurisdictions,  there- 
lessons,  and  a  silk  dress,  which  he  had  fore,  the  imputing  of  such  a  crime  is  ac- 


previously  promised;  it  was  held  that 
this  was  not  a  natural  result,  for  the  rea- 
son that  the  father  disbelieved  the  story, 
and  hence  no  action  lay.  This  decision 
expressly  refrained  from  deciding  what 
would  be  the  result  had  the  parent  be- 
lieved  the   report;  and  to   the   present 


tionable  per  se,  without  showing  special 
damage.  Also  in  several  States  the  charg- 
ing a  person  with  fornication  or  adultery 
is  by  statute  actionable.  But  excom- 
municating a  person  for  violation  of  the 
seventh  commandment,  reciting  in  the 
sentence  of  excommunication  *'that  the 


writer  it  seems  open  to  some  question     church  does  now  as  always  bear  its  solemn 


even  as  limited,  since,  as  the  defendant 
could  not  foresee  the  father's  disbelief, 
he  must  have  had  an  idea  of  what  in  fact 
did  happen. 

In  another  case,  cited  in  Odgers  on 
Slander.  §  323,  defendant  said  to  K., 
jane,  K.'s  wife,  is  a  notorious  liar;  she 
was  all  bLt  seduced  by  C,  and  I  advise 
you,  if  C.  comes  to  Dublin,  not  to  permit 


testimony  against  the  sin  of  fornication 
and  uncleanness,"  was  held  not  to  im- 
pute legal  adultery.  Farnsiforth  r. 
Storrs,  5  Cush.  (Mass.)  412. 

The  general  enactment  of  laws  subject- 
ing persons  guilty  of  adultery,  fornica- 
tion, or  sodomy  to  punishment  has  of 
itself  rendered  slanders  imputing  such 
crimes  actionable  per  se ;  but  especial 
statutes  have  been  passed,  in  addition,  in 


him  to  enter  your  place.     K.  thereupon 

turned  his  wife  away.     Held^  that  while     many  States.     Mo.  Rev.  St.  §  2120. 
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J)efliitlai. 


CHASTITY— CHA  TTELS. 


DeflnitioiL 


A  witness  cannot  be  impeached  by  evidence  of  her  unchastity, 
except  when  she  is  prosecuting  for  certain  assaults.* 

CHATTELS.  (See  also  ACCESSION;  ADMINISTRATION;  At- 
tachment; Bailment;  Contracts;  Choses  in  Action; 
Copyright;  Donatio  Causa  Mortis;  Dower;  Executors; 
Fixtures:  Forfeiture;  Insolvency  and  Bankruptcy; 
Joint  Tenancy;  Judgments;  Patents;  Remainders  and 
Reversions;  Tenancy  in  Common;  Torts;  Trade-marks; 

etc.) 


Definition,  163. 
Chattels  Real— Definition,  164. 
Chattels  Personal—Definition,  167. 
Property  In,  168. 
In  Possession,  168. 
Absolute— Definition,  168. 
Joint  Tenancy,  168. 
Tenancy  in  Common,  168. 
Severalty,  168. 
QfealiJUd— Definition,  169. 
In  Action,  170. 
Ckoses  in  Action,  170. 
Chattel  Interests  in  Retnainder, 

17a 
Torts,  171. 
Title  to,  171. 
By  Occupancy,  171. 


By  Forfeiture,  171. 
By  Succession,  171. 
By  Marriage,  171. 
By  Judgment,  171. 
By  Gift,  172. 

Inter  Vivos,  172. 

Donatio  Causa  Mortis^  172. 
By  Contract,  173.  [173. 

By  Insolvency  and  Bankruptcy, 
By   Testament  and  Administra- 
tion, 174. 
By  Accession^  1 74. 
By  Intellectual  Labor,  174. 

Patents,  174. 

Copyright,  174. 

Trade-marks  ^  174.  [i75- 

j5y  Attachment  against  Property, 


1.  Definition. — Chattels  includes  all  kinds  of  property  except  free- 
hold, or  things  which  are  parcels  of  it.*  Movable  means  every- 
thing which  in  its  nature  may  be  removed,  except  what  is  appro- 
pnated  to  real  estate  by  destination,  as  keys  of  a  house,  and  certain 
fixtures ;  personal  property  includes  not  only  movables,  but  also 
something  more  ;  the  whole  of  which  is  designated  as  chattels. 
This  term  includes  all  kinds  of  property  except  the  freehold,  or 
things  which  are  parcels  of  it.* 

(a)  Movables. — Things  personal  by  law  include  things  movable. 


In  Mississippi,  Virfrinia,  and  Georgia 
it  is  enacted  that  all  words  which  are 
commonly  considered  insults,  and  lead  to 
breach  of  the  peace,  shall  be  actionable. 

In  Tennessee,  Arkansas,  Illinois,  and 
Missouri,  imputing  either  orally  or  in  writ- 
ing adultery  or  fornication  is  actionable, 
in  Missouri  it  is  also  a  misdemeanor. 

Indiana, — Imputing  to  a  female  incest, 
fornication,  adultery,  or  whoredom,  or  to 
impute  to  any  one  incest,  is  actionable. 


Michigan. — Annoying  female  with  ob- 
scene words. 

Kaitnrhation. — But  to  charge  a  girl 
with  self-pollution  is  not  actionable /^rj^ 
in  I/ew  York,  where  it  is  not  indictable. 
Anonymous,  60  N.  Y.  262. 

1.  CradlbiUty  of  Prostitiite.—Whether 
evidence  of  common  prostitution  is  ad- 
missible to  impeach  a  female  witness, 
query.  It  is.  Comm.  v.  Murphy,  14 
Mass,  387.    It  is  not.    Comm.  v.  Moore, 


Florida. — Charge  by  a  citizen  against    3  Pick.  194.  overruling  Comm.  v.  Mur- 
aaoibcr,  imputing  incest,  fornication,  or    phy;  Spears  v.  Forrest,  15  Vt.  435;  State 


s^itery,  is  actionable. 

North  Carolina,  New  York,  Hew  Jersey. 
-^Want  of  chastity. 

Moryland. — Want  of  chastity  in  feme 
ftk. 


V.  Smith,  7  Vt.  141;  Morse  v.  Pineo,  4 
Vt.  281;  Jackson  v.  Lewis,  13  Johns.  504; 
3  Stark.  Ev.  369.  note  by  Metcalf. 

8.  Chitty  Pr.  90. 

8.  I  Bouvier's  InsL,  No.  469. 
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IMiitkK.  CHA  TTELS.  Ckuub  K«L 

and  also  something  more ;  all  of  which  is  cemprehended  under  the 
general  term  of  chattels,  a  word  signifying  goods.  This  name  is 
derived  from  the  technical  word  catalla,  which  primarily  signified 
only  beasts  of  husbandry,  or  cattle,  but  in  its  secondary  sense  is 
applied  to  all  movables  in  general.  The  idea  of  goods,  or  movables 
only,  is  not  sufHcientiy  comprehensive  to  include  everything  that 
the  law  considers  chattel  interest.' 

(^)  Personal  Property  includes  not  only  things  temporary  and 
movable,  but  all  subjects  of  property  not  of  a  freehold  nature,  nor 
descendible  to  the  heirs  at  law.  Chattels  is  a  very  comprehensive 
term,  including  every  kind  of  property  which  is  not  real  estate  or 
a  freehold.* 

(c)  Nature. — Chattels  are  goods  movable,  except  such  as  are  in 
the  nature  of  freehold  or  parcel  of  it-*  Chattels  are  every  kind  of 
property  except  the  freehold,  or  the  things  which  are  parcels  of  it ; 
it  is  a  more  extensive  term  than  goods  or  effects.* 

id)  Real  and  Personal. — Chattels,  considering  their  nature,  may 
be  divided  into  real  and  personal.*  Chattels  are  either  (i) personal, 
which  belong  immediately  to  the  person  of  the  owner,  and  (or 
which,  if  they  are  injuriously  withheld  from  him,  he  has  no  other 
remedy  than  by  personal  action ;  {2)  real,  which  either  appertain, 
not  immediately  to  the  person,  but  to  some  other  thing  by  way 
of  dependency,  as  a  box  with  writings  of  land,  or  issue  out  of  some 
immovable  thing,  as  a  lease,  or  rent  for  a  term  of  years ;  and  they 
concern  the  realty,  lands,  and  tenements,  such  as  an  interest  in 
advowsons,  in  statutes-merchant,  and  the  like.*  Chattels  are  dis- 
tributed by  law  into  two  kinds :  chattels  real  and  chattels  per- 
sonal.* 

I,  CHATTEL.S  Real, — Definition. — Chattels  real  are  interests  an- 
nexed to  or  concerning  the  realty,  as  a  lease  for  years  of  land.  The 
duration  of  the  time  of  the  lease  is  immaterial,  provided  it  be  fixed 
and  determinate,  and  there  be  a  reversion  or  remainder  in  fee  in 
some  other  person."  It  is  a  personal  estate  if  the  term  be  for  a 
thousand  years.  If  the  interest  falls  below  the  dignity  and  char- 
acter of  a  freehold,  it  is  governed  and  descendible  as  a  chattel.  It 
does  not  attend  the  inheritance,  because  if  it  did  it  would  partake 
of  the  quality  of  an  estate  in  fee."  Estates  at  will  and  for  years 
are  considered  by  law  as  only  chattel  interests.  The  lessees  of 
this  kind  of  estates  are  considered  as  only  the  bailiffs  of  the  own- 
ers.** Any  estate  in  land  which  does  not  amount  to  a  freehold  is  . 
a  chattel  real.  It  is  so  called  because  it  concerns  or  savors  of 
the  realty ;  also  to  distinguish  it  from  things  which  have  no  con- 
cern with  realty."  The  interest  which  the  lessee  possesses  is  not 
his  real  but  his  personal  property.     It  is  a  chattel,  though  the  rent 

1.  1  Bl,  Com   b.  II,  386.  7.  lBl.C(im.b.il,3S6;  3  Kent  Coni.34l 

2.  z  KciiL  Com.  342.  B.  1  Keni  Com.  341, 

J.  Wharion's  L,  Diet.  B.  Brewsteri*.  Hill,  i  N.  H.  350;  G»y'i 

4.  Webster's  Diet.  Case,  5  Mass.  419. 

5.  Bouvier's  Inst,,  No,  463.  10.   Walking' Convey.  61, 

6.  I  Inst.  iiS.  11.  Willard's  Real  Est.  4g,  Si. 


Ddnitiai.  CHA  TTELS.  Ch&tteli  Seal. 

maybe  only  nominal,  and  the  term  ninety  or  even  a  thousand  years.^ 
Chattels  real  are  interests  issuing  out  of,  or  annexed  to,  real  estate. 
They  have  one  quality  which  denominates  them  real,  viz.,, immo- 
bility, but  want  another,  viz.,  a  sufficient,  legal,  indeterminate 
duration;  and  this  want  it  is  that  constitutes  them  chattels.* 
Many  chattels  have  a  movable  nature,  but  being  attached  to  the 
freehold,  go  along  with  it  in  descent  and  alienation,  such  as  deeds 
and  other  papers  which  constitute  the  muniments  of  title  to  the 
inheritance.^  So  also  pigeons  in  a  pigeon-house,  deer  in  a  park, 
and  fish  in  an  artificial  pond,  go  with  the  inheritance  as  heirlooms 
to  the  heir.*  , 

1.  Wniiams  Real  Prop.  9.  between  the  mortgagorand  the  mortgagee; 

i.  BL  Com.  b.  II,  386  4,  between  the  devisee  and  executor;  5, 

S.  Co.  Litt.  20  a.  between    the   landlord    and    tenant  for 

1  Co.  Litt.  8  a.  years;  6.    between   tenants  for   life  and 

Heirlooms  are  a  class  of  property  dis-  their  executors  and  their  remaindermen 

tinct  from  fixtures.     2   Kent  Com.  343.  or  reversioners;  7,  between  landlord  and 

Heiriooms  do  not  seem  to  be  recognized  tenant  at  will,     i    Bouvier*s  Inst.,  No. 

in  the  law  of  the  United  States,  i  Washb.  473. 

Real  Prop.  6.  Under  the  common  law  the  husband 

Fixtures  differ  from    heirlooms,    and  gains  a  title  to  the  rents  and  profits  dur- 

are  sometimes  considered  as   personal  ing  coverture  of  the  wife's  realty,     i  Bl. 

chattels  and.  at  other  times  as  part  of  Com.  b.  11,  433.     A  chattel  real  under 

the  realty.     Fixtures,  technically  speak-  the  common  law  would  thus  vest  in  the 

ing,  are  personal  chattels  annexed  to  the  husband,  sub  modo.     As  in  a  case  of  a 

land,  and  which  may  afterwards  be  sev-  lease  for  years,  the  husband  received  all 

ered  and  removed  by  the  party  who  has  the  rents  and  profits  of  it,  and  could  sell, 

annexed  them,  or  his  personal  representa-  surrender,  or  dispose   of  it  during  the 

lives,  with  or  without  the  consent  of  the  coverture.     Co.  Litt.  46. 
owner  of  the  freehold.     A  fixture  is  an-        This  term  for  years  was  liable  to  exe- 

nexed  to  the  freehold  either  actually  or  cution  for  the  husband's  debt.     Co.  Litt. 

by  construction,  and  the  annexation  must  351. 

be  made  by  joining  the  chattel  to  the        In  the  absence  of  statutes,  pews  in  a 

freehold,     i    Bouvier*s   Inst.,    No.  472;  church  partake  of  the  nature  of  realty. 

Pothier's  Des  Chosts,  sec.  i.  1  Washb.  Real  Prop.  9.     The  pew-owner 

Kent  says:  '*  The  law  of  fixtures  is  in  has  exclusive  right  to  occupy  it,  and  can 

derogation  of  the    orig^inal  rule   of   the  maintain  trespass  against  any  one  who 

common  law,  which  subjected  everything  occupies  his  seat  against  his  will.     Fre- 

affized  to  the  freehold  to  the  law  govern-  ligh  v,   Piatt,   5  Cow.  (N.  Y.)  494;  Gay 

ing  the  freehold;  and  it  has  grown  up  v.  Baker,  17  Mass.  435;  Gorton  v.  Had- 

into  a  system  of  judicial  legislation  so  as  sell,  9  Gush.  (Mass.)  508. 
almost  to  render  the  right  of  removal  of        The   interest  of    the   pew-holders    or 

fixtures  a  general  rule,  instead  of  being  owners  is  the  right  to  occupy  their  re- 

an  exception.     The  general  rule,  which  spective   pews  as  part  of  the  auditory 

appears  to  be  the  resul*^  of  the  cases,  is  upon  occasion  of  public  worship;    they 

that  things  which  the  tenant  has  afiSxed  have   no  ownership   in   the   church  lot. 

to  the  freehold  for  the  purpose  of  trade  Wheaton  v.  Gates,  18  N.   Y.  395;  Kim- 

or manufactures  maybe  removed,  when  ball   v.    Parish,   24   Pick.    (Mass.)    347; 

the  removal  is  not  contrary  to  any  prevail-  Cooper  v.  Pres.  Church,  32  Barb.  (N.  Y.) 

ing  usage,  or  does  not  cause  any  material  222;  Kellogg  z/.  Dickinson,  18  Vt.  266. 
injury  to  the  estate,  and  which  can  be        The  owner  of  a  pew  cannot  dig  a  vault 

removed  without   losing  their  essential  under  it  or  erect  anything  over  it  without 

character  or  value  as  personal  chattels."  the  consent  of  the  owners  or  trustees  of 

3  Kent  Com.  343;  Cook  z/.  Champlain  T.  the  church.     Daniel  v.    Wood,  i    Pick. 

Co..  I  Denio  (N.  Y.),  92.  (Mass.)  102. 

The  right  to  remove  fixtures  depends         If  the  church  becomes  dilapidated,  and 

00  the  situation  of  the  parties  who  claims  has  to  be  rebuilt,  the  right  of  the  pew- 

ihem,  which  may  be  classified  as  follows:  holder  is  gone.     Voorhees  v.  Church,  17 

I-  Between  the  executor  and  the  heir;  Barb.  (N.  Y.)  103;  Van  Houtonz^.  Church, 

^t  between  the  vendor  and  vendee;  3,  2  Green  (N.  J.),  126. 
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Title  to— By  Aooeuion. 


CHA  TTELS. 


B J  Intelleetual  Labor. 


(/)  By  Testament  and  Administrationy  which  is  acquiring  title  to 
chattels  on  the  death  of  a  person  who  leaves  his  property  undis- 
posed of,  or  transferred  by  will.* 

{j)  By  Accession. — "  Accession*'  is  the  right  to  all  which  one's 
property  produces,  and  the  right  to  it  by  accession  either  natu- 
rally or  artificially/^ 

{%)  By  Intellectual  Labor. — By  "  intellectual  labor"  is  meant  the 
rights  an  author  has  in  his  writings  called  literary  property,  and  of 
an  inventor  in  his  inventions.^ 

(i)  -^  Patent  is  a  grant  by  the  State  of  the  exclusive  privilege 
of  making,  using,  and  vending,  and  authorizing  others  to  make, 
use,  and  vend,  an  invention.* 

(2)  A  Copyright  is  the  right  an  author  has  in  his  literary 
productions,  such  as  books,  maps,  charts,  or  musical  composition, 
print,  cut,  or  engraving.* 

(3)  A  Trade-mark  is  a  distinguishing  mark  or  device  used 
by  manufacturers  on  their  goods  or  labels,  the  legal  right  in  which 
is  recognized  by  law.® 


subject  of  bankruptcy  throughout  the 
United  States.  U.  S.  Const,  art  i.  sec.  4. 
The  U.  S.  Bankrupt  Act  of  1867  was 
repealed  June  7«  1878,  20  St.  at  L.  99. 
Insolvent  laws  prevail  throughout  the 
United  States.     While  the  bankrupt  law 


writings  and  discoveries.**  Art.  i,  sec. 
8. 

4.  2  Kent*s  Com.  366. 

6.   I  Bouvier*s  Inst.  No.  515. 

6.  Webster's  Diet. 

The  act  of  Congress  of  July  8,  1870, 
•of  the  United  States  is  in  force  it  destroys  provides  that  any  citizen  of  the  United 
the  validity  of  the  operation  of  a  State  in-  States,  or  resident  therein,  who  shall  be 
solvent  law  even  though  no  proceedings  the  author,  inventor,  designer,  or  propri- 
be  under  it  at  the  time.  The  bankrupt  etor  of  anything  mentioned  in  the  text, 
law  supersedes  the  State  insolvent  law,  of  any  dramatic  composition,  photograph, 
for  they,  in  the  proceedings,  would  be  re-  or  negative  thereof,  or  of  any  painting, 
pugnant  to  each  other  and  conflict.  Oris-  drawing,  chromo,  statue,  statuary,  and 
wold  V,  Pratt,  9  M<ftc.  (Mass.)  16.  Com-  of  models  or  designs  intended  to  be  per- 
J>are  Ex parU  Zicgtniuss,  2  Ired.  (N.  Car.)  fected  as  works  of  the  fine  arts,  and  bis 
463.  executors,    administrators,    or   assigns. 

1.  2  Kent's  Com   409.  shall,  upon  complying  with  the  act,  have 

2.  Civil  Code  of  Louisiana,  No.  546,  the  sole  right  of  printing  them  and  vend- 
547.  ing  the  same.     U.  S.  Stat   at  L.  sec.  86. 

It  is  not  easy  to  reduce  to  specific  The  fundamental  principle  of  trade- 
rules  as  to  the  right  of  accession.  They  marks  is  that  no  one  shall  put  off  his 
may  be  arranged,  however,  into  three  chattels  for  sale  as  the  goods  of  a  rival 
artificial  kinds  of  accession:  i.  Adjunc-  or  competitor,  and  cannot  make  use  of 
tiatt,  or  the  union  of  two  things  belonging  marks,  names,  or  other  indicia  so  as  10 
to  different  owners;  2.  Specification ^  or  deceive  the  public  in  making  it  appear 
the  formation  of  a  new  species  with  per-    that  he  is  selling  the  chattels  of  some 


sonal  chattels  belonging  to  another;  3. 
Commixtiony  or  the  mixture  of  several 
things  belonging  to  several  owners,  i 
Bouvier*s  Inst.  No.  503. 

8.   I  Bouvier*s  Inst.  No.  508. 

The  constitution  of  the  United  States 
provides  that  authors  and  inventors,  for 
a  limited  time,  shall  have  the  right  to 
the  exclusive  use  and  profit  of  their  pro- 


special  manufacture  of  a  special  brand. 
Singer  Manuf.  Co.  v.  Loog,  8  App.  Gas. 
(Eng.)  15;  Johnson  v.  Orr  Ewing,  7  App. 
Cas.  (Eng.)  219;  Perry  v.  Trueffiit.  6 
Beav.  (Eng  )  66;  Seixo  v,  Provezende, 
L.  R.  I  Ch.  (Eng.)  192;  Leather  Co.  :. 
Am.  Leather  Co..  11  H.  L.  C.  (Eng.) 
523;  McLean  v.  Fleming.  96  U.  S.  245' 
Manhattan  Med.  Co.  v.  Wood,  4  Cliff. 


ductions  and  discoveries.   Congress  shall  (U.  S.  C.  C.)46i;  Marshall!^.  Pinkbam. 

have  power  '*  to  promote  the  progress  of  52  Wis.  572. 

science  and  useful  arts  by  securing,  for  Trade-marks  may  be  sold  and  trans- 
limited  times,  to  authors  and  inventors,  ferred  and  be  lawfully  used  by  the  pur- 
Che  exclusive  right  to  their  respective  chaser.     But  he  must  not  use  them  so  as 
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litlitt.         CHATTELS— CHAT 7'£L  MORTGAGES.       Definition. 


(/)  By  At  tachtnent  against  Property  y  which  is  a  legal  mode  by  which 
a  title  to  property  may  be  acquired  by  operation  of  law.*  Attach- 
ment is  a  proceeding  for  the  collection  of  debts  by  preliminary 
levy  upon  property  of  the  debtor  to  conserve  it  for  eventual  exe- 
cution after  the  lien  shall  have  been  perfected  by  judgment.* 

CHATTEL  MOETOAOES.  (See  also  CONDITIONAL  Sales  ; 
Mortgages.) 


Definition  and  Criteria^  175. 

Form,  Contents,  and  Execution,  1 79. 

Affidavit,  182. 

tVho  may  Mortgage  Chattels,  182. 

IVkat  may  be  Mortgaged,  183. 

What  the  Mortgage  Covers  and  Se- 

cuTis,  186. 
Nature  of  Mortgagor* s  Interest,  189. 
Validity,  by    What  Law   Governed, 
R^istration,  191.  [190. 

Refiling,  194. 
Change  of  Possession,  195. 


Validity  as  against    Third  Persons, 

198. 
Nature  of  Mortgagee's  Title,  200. 
Redemption,  200. 
Discharge  of  Mortgage,  201. 
Rights  of  Action  in  Mortgagee,  202. 
Mortgagee's  Right  to  take  Possession 

on  Default,  204. 
Foreclosure,  205. 

Sale  for  Breach  of  Condition,  206. 
Rights  of  Second  Mortgagees,  208. 
Assignment  of  Mortgage,  209. 


1.  Beflnition  and  Criteria. — A  chattel  mortgage  is  an  instrument 
of  sale  conveying  the  title  of  the  property  to  the  mortgagee  with 
terms  of  defeasance,  and  if  the  terms  of  redemption  are  not  com- 
plied with,  then  at  common  law  the  title  becomes  absolute  in  the 
mortgagee.  The  nature  of  the  agreement  must  be  such  that  by 
the  mere  non-performance  of  the  condition  by  the  mortgagor  the 
title  will  be  transferred  to  the  mortgagee  by  the  force  of  the  agree- 
ment.   This  test  is  decisive.*     It  is  held,  however,  that  an  instru- 


tomake  untme  pretences.  An  attempt 
to  deceive  as  to  the  maker  or  character 
of  the  article  will  not  be  protected.  Cur- 
tis V.  Bryan,  2  Daly  (N.  Y.),  312:  Sam- 
uel V.  Berger,  24  Barb.  (N,  Y.)  163;  Wal- 
ton V,  Crowley,  3  Blatchf.  (U.  S.  C.  C.) 
440-    One  who  has  a  secret  process  of 


personal  property.    Bouvier*s  Law  Diet., 
citing  2  Kent's  Com.  516. 

A  conveyance  of  chattels,  absolute  in 
form,  made  to  secure  the  payment  of  a 
loan  of  money  at  a  future  day,  defeasible 
on  the  payment  of  a  note  given  for  the 
amount  loaned,  is,  as  between  the  parties, 


manufacturing  an  article,  whether  patent-  a  mortgage.  Carpenter  v.  Snelling,  97 
able  or  not,  will  be  protected  by  injunction  Mass.  452;  Taber  v,  Hamlia,  97  Mass. 
against  persons  who,  in  violation  of  con-    489. 


tract  or  duty,  and  in  breach  of  confidence 
who  may  undertake  to  apply  it  to  their 
own  use,'or  to  disclose  it  to  a  third  party. 
Peabody  v.  Norfolk,  98  Mass.  452. 

1.  2  Krnt's  Com.  402. 

2.  Wafle's  Attach,  i. 

Blackstone  divides  the  title  to  chattels 
personal  into— i,  by  occupancy;  2,  by 
prerogaiive:  3,  by  forfeiture;  4.  by  cus- 
^m;  5.  by  succession;  6.  by  marriage; 
7.  by  judgment;  8,  by  gift;  9,  by  con- 
tract; 10,  by  bankruptcy;  11,  by  testa- 
inent;  12,  by  administration.  2  Bl.  Com. 
b.  II,  399. 


Whenever  a  transaction  resolves  itself 
into  a  security  for  a  debt,  it  is  a  mort- 
gage. The  right  of  redemption  must 
exist  in  order  to  constitute  a  mortgage, 
so  that  the  debtor  shall  be  entitled  to 
redeem  his  property.  Wilmcrding  v.. 
Mitchell,  42  N.  J.  L.  476. 

A  receipt  given  by  a  debtor,  not  a 
warehouseman,  to  a  creditor,  for  property 
owned  by  and  in  possession  of  the  debtor, 
is  void  as  against  other  creditors,  the 
transaction  being  within  the  statute  re- 
quiring every  mortgage  of  chattels  or 
conveyance    intended    to   operate  as  a 


S.  Parshall  v.  Eggart,  52  Barb.  (N.  Y.)  mortgage  to  be  recorded,  unless  change 

367;  Miner  v.  Judson,  2  Hun  (N.  Y.),  of  possession   takes   place.      Thome  v. 

441;  Mowry  v.  Wood,  12  Wis.  413.  Wilmington  Bank,  37  Ohio  St.  254. 

A  chattel  mortgage  is  a  mortgage  of        Qaestion  of  Law. — Whether  an  instru- 
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Piopulj  is  P< 


CHATTELS. 


AbMliite. 


of  the  civil  law  were  the  chattels  personal  of  the  common  law. 
Whatever  was  fixed  to  the  freehold  per  pet  ui  usus  causa  was  justly 
deemed  a  part  of  the  res  immobiles  of  the  civil  law.^  Things  per- 
sonal are  goods,  money,  and  all  other  movables  which  may  attend 
upon  the  owner  s  person  wherever  he  thinks  proper  to  go/-^ 
Chattels  personal  are  such  that  belong  immediately  to  the  person 
of  a  man.'  Chattels  personal  belong  immediately  to  the  person 
of  the  owner,  and  for  which,  if  they  are  injuriously  withheld  from 
him,  he  has  no  other  remedy  than  by  a  personal  action.^ 

%  Property  in.— Property  in  chattels  is  of  two  kinds:  (i.)  in 
possession  and  (ii.)  in  Action. 

I.  In  Possession. — Property  in  possession  may  be  {a)  absolute 
or  (p)  qualified. 

{a)  Absolute, — Definition. — Absolute  property  denotes  a  full 
and  complete  title  and  dominion  over  it.*  Property  in  possession 
absolute  is  where  a  man  has  solely  and  exclusively  the  right  and 
also  the  occupation  of  any  movable  chattels,  so  that  they  cannot 
be  transferred  from  him,  or  cease  to  be  his,  without  his  own  act 
or  default.* 

I.  Joint  Tenancy. — Definition. — Joint  tenancy  as  regards 
personal  property  is  where  two  or  more  persons  hold  chattels  by 
the  same  title,  obtained  at  the  same  time,  for  the  same  interest, 
and  having  the  same  possession.^ 

II.  Tenancy  in  Common. — Definition. — A  tenancy  in  com- 
mon of  chattels  is  one  of  property  owned  by  two  or  more  persons 
by  unity  of  possession  only.*^ 


1.  Taylor's  Elem.  Civil  Law,  475. 

2.  She  p.  Touch   268;  i  Piatt's  Leases. 
8.  I  Bouvicr's  L.  Diet. 

4.  I  Inst.  118. 

6.  2  Kent  Com.  348. 

6.  I  Bl.  Com.  388. 

A  person  can  have  absolute  possession 
of  inanimate  things,  as  goods,  plate, 
money,  jewels,  implements  of  war,  gar- 
ments and  the  like,  which  cannot  be 
moved  out  of  the  owner's  possession 
without  his  own  act  or  consent.  It  is 
different  with  animals,  which  are  divided 
into  domi/a.  or  tame,  and  ftra  naiunr, 
or  wild.  Of  the  domestic  animals,  as 
the  horse,  kine.  sheep,  poultry,  and  the 
like,  one  can  have  absolute  property  as 
in  inanimate  beings.  But  in  animals, 
ffra  natura,  a  man  can  have  no  absol- 
ute property. 

7.  1  Bouvier's  Inst.  No.  484. 

Joint  tenancy  in  chattels  is  very  much 
restricted.  It  does  not  apply  to  stock 
used  in  any  joint  undertaking,  either  in 
trade  or  agriculture.  When  one  joint 
partner  in  trade  or  atjriculture  dies,  his 
interest  or  share  in  the  common  does  not 
survive,  but  goes  to  the  personal  repre- 
sentative. Jeffreys  v.  Small,  i  Vern. 
(Eng.)2i7. 


A  joint  tenant  of  an  estate  can  only 
convey  his  part.     Co.  Lilt.  186  a. 

8.  I  Bouvier's  Inst.  No.  485. 

If  one  tenant  in  common  of  a  chattel 
sells  the  share  of  his  co-tenant,  as  well  as 
his  own,  he  is  answerable  in  trover. 
Wilson  V.  Reed,  3  Johns.  (N.  Y.)  175: 
Hyde  v.  Stone,  7  Wend.  (N.  Y.)  354. 

It  is  a  conversion  as  to  the  share  of  the 
other.  Park,  B.,  i  M.  &  W.  (Eng.)685. 
But  one  tenant  in  common  of  a  chattel 
cannot  bring  trover  against  his  co-tenant 
for  simply  dispossessing  him,  for  each  has 
an  equal  right  to  the  possession.  But 
for  the  loss  or  destruction  or  sale  of  the 
whole  chattel  by  one  of  the  co-tenants  an 
action  of  trover  will  lie  ag^ainst  him  by 
the  other.  Co.  Litt.  200  a;  Farr  v. 
Smith,  9  Wend.  (N.  Y.)  338;  Lucas  v. 
Wasson,  3  Dev.  (N.  Car.)  398;  Cole  :*. 
Terry,  2  Dev.  &  Battle  (N.  Car.).  252: 
Herrin  v.  Eaton,  13  Me.  192;  Mersercau 
V.  Norton,  15  Johns.  (N.  Y.)  179. 

Trover  will  lie — not  trespass — by  one 
co-tenant  of  goods  against  another  who 
sells  the  whole  interest  in  the  chattel. 
Waddell  v.  Cook,  2  Hill  (N.  Y.),  47. 

One  tenant  in  common  of  personal 
property  can  sell  his  own  share  only. 
Bradley  v,  Boynton,  22  Me.  287.     If  he 
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fngatf  a  PmnmIoil  ClfA  TTELS.  QiuOlfled. 

III.  Sarralty. — Definition, — A  chattel  may  belong  in  sev- 
eralty to  one  person  alone.    By  severalty  is  understood  the  state  of 
property  which  is  held  by  only  one  person  in  his  own  right,  with- 
out any  other  person  being  joined  or  connected  with  him  in  point 
of  interest  during  the  continuance  of  his  estate.^ 

(b)  Qualified. — Definition. — ^A  qualified  property  in  a  chattel  is 
a  transient  or  conditional  interest  in  a  chattel  which  may  be  di- 
vested on  some  contingency  without  the  consent  of  the  party  in- 
terested. The  legal  possession  and  occupation  of  a  chattel  per- 
sonal, not  coupled  with  the  present  ability  to  make  such  occupancy 
and  possession  permanent,  are  characteristic  of  this  kind  of  chat- 
tels.* Qualified  property  is  that  property  which  is  not  perfect  in 
the  hand  of  the  owner,  but  his  right  to  it  is  qualified,  or  limited, 
or  special.'  Personal  property  has  a  qualified  or  special  nature, 
on  account  of  peculiar  circumstances  of  the  possessor,  when  the 
chattel  is  susceptible  of  absolute  ownership.  For  instance,  a  bailee 
has  a  qualified  property  in  the  chattel  bailed,  and  so  has  the 
bailor.  The  pledgor  and  the  pledgee  have  also  a  qualified  property 
in  the  things  pledged.* 

sells  the  whole  property  in  common,  the  will   lie  for  taking,  interfering  with,  or 

rendee  of  the  original  co-tenant  cannot  exercising  acts    of  ownership   over  the 

be  sued  while  in  possession.    The  person  personal  property  of  another.      i  Chitty 

io  possession  under  such  sale  is  a  co-  PI.  168. 

teoant  wiih  the   rightful  owner.      The  Dogs,  tamed  animals,  as  parrots,  mon- 
remedy  is  trover  against  the  co-tenant,  keys.  bees,  which  have  been   reclaimed, 
Daio  V.  Cowing,  22  Me.  347.  and  the  like,  arc  personal  property,  and 
1.  r  fiouvier's  Inst.,  No.  483.  trespass  lies  for  taking  or  injuring  them. 
S.  2  Kent  Com.  347;  2  Bl.  Com.  b.  11,  Williams    Pers.    Prop.    19;    Pierson    v. 
39'-  Post,  Caines  (N.  Y.),  175;  Buster  z/.  New- 
3.  Story's  Bailm.  sec.  93;    2  Greenlf.  kirk,    20  Johns.    (N.  Y.)  75;  Common- 
Ev.  sec.  637.  wealth   v.   Chace,   9   Pick.   (Mass.)   15; 
1  I  Boa  trier's  Inst.,  No.  477.  Go'ff  v.  Kitts,  15  Wend.  (N.  Y.)  550. 
A  qualified   property   may  subsist   in  Pursuit    alone   gives   no    property   in 
wild  animals  by  man's  reclaiming  them  wild  animals.     Before  the  property  vests 
aod  making  them  lame.    Such  as  deer  in  the  wild  animal  must  be  brought  within 
a  park,  hares  or  rabbits  in  an  enclosed  the  power  of  the  pursuer.     Actual  taking 
warren,  doves  in  a  dove-house,  fish  in  a  mav  not  always  be  necessary.     Pierson 
priratc  pond,  and  the  like.    These  are  v.  Post,  3  Caine's  Cas.  (N.  Y.)  175. 
ibe  property  of  the  man  reclaiming  them  It  is  required  that  the  possession  be  so 
vhile  in  his  actual  possession;    but   if  far  complete,  by  the  aid  of  nets,  snares, 
they  regain  their  natural  liberty  his  prop-  or  other  means,  that  the  animal  cannot 
my  instantly  ceases,  unless   they  have  escape.     An  action  will  not  lie  against 
animumreixriendi.     While  these  chattels  a   person   for   killing  and   taking  a  fox 
coQiinae  in  the  possession  of  the  owner  which  has  been  pursued  by  another,  and 
they  are  under  the  protection  of  the  law.  is  actually  in  view  of  the   person  who 
It  is  a  felony  by  the  common  law  to  steal  first   found,  started,  and  chased  it.     The 
suchof  these  reclaimed  animals  as  are  fit  mere  pursuit,  and  being  in  sight  of  the 
for  food;  but  not  if  they  are  only  kept  for  animal,  does  not  create  a  property,  be- 
pieasure.  cariosity,  as  dogs,  bears,  cats,  cause  no  possession  has  been  acquired. 
apes,  parrots,  and  singing-birds.     When  Com.  v.  Chace,  9  Pick.  (Mass.)  15:  Bus- 
wild  animals  rear  their  young  upon  the  ter  v.  Newkirk,  20  Johns.  (N.  Y.)  75. 
land  of  a  person,  he  has  a  qualified  prop-  This  seems  to  be  the  rule  of -the  civil 
^y  in  the  young  ones  until  they  depart,  law.  that  the  property  in  a  wounded  wild 
for  a  stranger  to  take  them  away  would  animal  does  not  attach  until  the  animal 
be  trespass  in  some  cases  and  felony  in  is  in  actual  possession.     Co.  Litt.  182  a. 
<^iliers.    I  Bl.  Com.  b.  11.  391-395.  Hiving  and  reclaiming  bees  i^ives  prop - 
This  common-law  doctrine  has  been  erty  in  them;  but  merely   marking  the 
^avkgcd  in  many  particulars.     Trespass  tree  in  which  they  are  found  does  not 
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Title  to— By  Aooeuion. 


CHA  TTELS. 


B J  Intelleetval  Labor. 


(/ )  By  Testament  and  Administrationy  which  is  acquiring  title  to 
chattels  on  the  death  of  a  person  who  leaves  his  property  undis- 
posed of,  or  transferred  by  will.* 

(y )  By  Accession, — "  Accession'*  is  the  right  to  all  which  one's 
property  produces,  and  the  right  to  it  by  accession  either  natu- 
rally or  artificially/^ 

(k)  By  Intellectual  Labor, — By  "  intellectual  labor"  is  meant  the 
rights  an  author  has  in  his  writings  called  literary  property,  and  of 
an  inventor  in  his  inventions.^ 

(i)  -^  Patent  is  a  grant  by  the  State  of  the  exclusive  privilege 
of  making,  using,  and  vending,  and  authorizing  others  to  make, 
use,  and  vend,  an  invention.* 

(2)  A  Copyright  is  the  right  an  author  has  in  his  literary 
productions,  such  as  books,  maps,  charts,  or  musical  composition, 
print,  cut,  or  engraving.* 

(3)  A  Trade-mark  is  a  distinguishing  mark  or  device  used 
by  manufacturers  on  their  goods  or  labels,  the  legal  right  in  which 
is  recognized  by  law.® 


subject  of  bankruptcy  throughout  the 
United  States.  U.  S.  Const,  art  i.  sec.  4. 
The  U.  S.  Bankrupt  Act  of  1867  was 
repealed  June  7.  1878,  20  St.  at  L.  99. 
Insolvent  laws  prevail  throughout  the 
United  Slates.     While  the  bankrupt  law 


writings  and  discoveries."  Art.  i,  sec. 
8. 

4.  2  Kent's  Com.  366. 

6.   I  Bouvier's  Inst.  No.  515. 

6.  Webster's  Diet. 

The  act  of  Congress  of  July  8,  1870. 
•of  the  United  Slates  is  in  force  it  destroys  provides  that  any  citizen  of  the  United 
the  validity  of  the  operation  of  a  State  in-  States,  or  resident  therein,  who  shall  be 
solvent  law  even  though  no  proceedings  the  author,  inventor,  designer,  or  propri- 
be  under  it  at  the  time.  The  bankrupt  etor  of  anything  mentioned  in  the  text, 
law  supersedes  the  State  insolvent  law,  of  any  dramatic  composition,  photograph, 
for  they,  in  the  proceedings,  would  be  re-  or  negative  thereof,  or  of  any  painting, 
pugnant  to  each  other  and  conflict.  Oris-  drawing,  chromo,  statue,  statuary,  and 
wold  V.  Pratt,  9  M^c.  (Mass.)  16.  Com-  of  models  or  designs  intended  to  be  per- 
/ar^  ^x /ar// Ziegenf uss,  2  Ired.  (N.  Car.)  fected  as  works  of  the  fine  arts,  and  bis 
463.  executors,    administrators,    or    assigns. 

1.  2  Kent's  Com   409.  shall,  upon  complying  with  the  act,  have 

2.  Civil  Code  of  Louisiana,  No.  546,  the  sole  right  of  printing  them  and  vend- 
547.  ing  the  same.     U.  S.  Stat   at  L.  sec.  86. 

It  is  not  easy  to  reduce  to  specific  The  fundamental  principle  of  trade- 
rules  as  to  the  right  of  accession.  They  marks  is  that  no  one  shall  put  off  his 
may  be  arranged,  however,  into  three  chattels  for  sale  as  the  goods  of  a  rival 
artificial  kinds  of  accession:  i.  Adjunc-  or  competitor,  and  cannot  make  use  of 
tion,  or  the  union  of  two  things  belonging  marks,  names,  or  other  indicia  so  as  to 
to  different  owners;   2.   Specification^  or   deceive  the  public  in  making  it  appear 


the  formation  of  a  new  species  with  per- 
sonal chattels  belonging  to  another;  3. 
Commixtion^  or  the  mixture  of  several 
things  belonging  to  several  owners,  i 
Bouvier's  Inst.  No.  503. 
8.   1  Bouvier's  Inst.  No.  508. 


that  he  is  selling  the  chattels  of  some 
special  manufacture  of  a  special  brand. 
Singer  Manuf.  Co.  v.  Loog,  8  App.  Cas. 
(Eng.)  15;  Johnson  v.  Orr  Ewing,  7  App. 
Cas.  (Eng.)  219;  Perry  v.  Trucffiit.  6 
Beav.  (Eng  )  66;   Seixo   v,  Provezcnde. 


The  constitution  of  the  United  States  L.  R.  i  Ch.  (Eng.)  192;  Leather  Co. 

provides  that  authors  and  inventors,  for  Am.   Leather  Co..   11    H.   L.   C.  (Eng.) 

a  limited  lime,  shall  have  the  right  to  523;  McLean  v.   Fleming.  96  U.  S.  245: 

the  exclusive  use  and  profit  of  their  pro-  Manhattan  Med.  Co.  v.  Wood,  4  Cliff, 

duciions  and  discoveries.   Congress  shall  (U.  S.  C.  C.)46i;  Marshall!^.  Pinkham, 

have  power  **  to  promote  the  progress  of  52  Wis.  572. 

science  and  useful  arts  by  securing,  for  Trade-marks  may  be  sold  and  trans- 
limited  times,  to  authors  and  inventors,  ferred  and  be  lawfully  used  by  the  pur- 
<he  exclusive  right   to  their  respective  chaser.     But  he  must  not  use  them  so  as 
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Title  to. 


CHATTELS— CffAT7'£L  MORTGAGES.       Definition. 


[1]  By  Attachment  against  Property f  which  is  a  legal  mode  by  which 
a  title  to  property  may  be  acquired  by  operation  of  law.*  Attach- 
ment is  a  proceeding  for  the  collection  of  debts  by  preliminary 
levy  upon  property  of  the  debtor  to  conserve  it  for  eventual  exe- 
cution after  the  lien  shall  have  been  perfected  by  judgment.* 

CHATTEL  M OETOAOES.  (See  also  CONDITIONAL  Sales  ; 
Mortgages.) 


Definition  and  Criteria,  175. 
Form,  Contents,  and  Execution,  1 79. 
Affidavit,  182. 

Wko  may  Mortgage  Chattels,  182. 
What  may  be  Mortgaged,  183, 
What  ike  Mortgage  Covers  and  Se- 
cures, 186. 
Nature  of  Mortgagor's  Interest,  189. 
Validity,   by    What  Law   Governed, 
R^istration,  191.  [190. 

^fitif^g,  194. 

Change  of  Possession,  195. 


Validity  as  against    Third  Persons, 

198. 
Nature  of  Mortgagee's  Title,  200. 
Redemption,  200. 
Discharge  of  Mortgage,  201. 
Rights  of  Action  in  Mortgagee,  202. 
Mortgagee's  Right  to  ta%e  Possession 

on  Default,  204. 
Foreclosure,  205. 

Sale  for  Breach  of  Condition,  206. 
Rights  of  Second  Mortgagees,  208. 
Assignment  of  Mortgage,  209, 


1.  Befinition  and  Criteria. — A  chattel  mortgage  is  an  instrument 
of  sale  conveying  the  title  of  the  property  to  the  mortgagee  with 
terms  of  defeasance,  and  if  the  terms  of  redemption  are  not  com- 
plied with,  then  at  common  law  the  title  becomes  absolute  in  the 
mortgagee.  The  nature  of  the  agreement  must  be  such  that  by 
the  mere  non-performance  of  the  condition  by  the  mortgagor  the 
title  will  be  transferred  to  the  mortgagee  by  the  force  of  the  agree- 
ment-   This  test  is  decisive.*     It  is  held,  however,  that  an  instru- 


tomake  notroe  pretences.  An  attempt 
to  deceive  as  to  the  maker  or  character 
of  the  anicle  will  not  be  protected.  Cur- 
tis V.  Bryan,  2  Daly  (N.  Y.),  312:  Sam- 
uel V.  Berger,  24  Barb.  (N.  Y.)  163;  Wal 
ton  V.  Crowley,  3  Btatchf.  (U.  S.  C.  C.) 


personal  property.    Bouvier*s  Law  Diet., 
citing  2  Kent's  Com.  516. 

A  conveyance  of  chattels,  absolute  in 
form,  made  to  secure  the  payment  of  a 
loan  of  money  at  a  future  day,  defeasible 
on  the  payment  of  a  note  given  for  the 


440.    One  "who  has  a  secret  process  of  amount  loaned,  is,  as  between  the  parties, 

manufactariog  an  article,  whether  patent-  a  mortgage.     Carpenter  v.  Snelling,  97 

able  or  not,  will  be  protected  by  injunction  Mass.  452;  Taber  v,  Hamlin,  97  Mass. 

against  persons  who,  in  violation  of  con-  489. 

tract  or  duty,  and  in  breach  of  confidence  Whenever  a  transaction  resolves  itself 

who  may  undertake  to  apply  it  to  their  into  a  security  for  a  debt,  it  is  a  mort- 


own  ase,'or  to  disclose  it  to  a  third  party. 
Peabody  v.  Norfolk,  98  Mass.  452. 

1.  2  Kent*s  Com.  402. 

8.  Wafle's  Attach,  i. 

Blackstone  divides  the  title  to  chattels 
personal  into—i,  by  occupancy;  2,  by 
prerogative;  3,  by  forfeiture;  4,  by  cus- 


gage.      The  right  of   redemption   must 
exist  in  order  to  constitute  a  mortgage, 
so  that  the  debtor  shall  be  entitled  to 
redeem    his    property.      Wilmerding  v.. 
Mitchell,  42  N.  J.  L.  476. 

A  receipt   given   by  a  debtor,   not  a 
warehouseman,  to  a  creditor,  for  property 


torn;  5.  by  succession;  6.  by  marriage;  owned  by  and  in  possession  of  the  debtor, 

7.  by  judgment;  8,  by  gift;  9,  by  con-  is  void  as  against  other  creditors,  the 

tract;  10,  by  bankruptcy;   11,  by  testa-  transaction  being  within  the  statute  re- 

nent;  12.  by  administration.  2  Bl.  Com.  quiring  every  mortgage   of  chattels  or 

b.  II,  399.  conveyance    intended    to   operate  as  a 

S.  Parshall  v.  Eggart,  52  Barb.  (N.  Y.)  mortgage  to  be  recorded,  unless  change 

367;  Miner  v.  Judson.  2  Hun  (N.  Y.).  of  possession   takes   place.      Thome  v. 

441;  Mowry  v.  Wood,  12  Wis.  413.  Wilmington  Bank,  37  Ohio  St.  254. 

A  ckatiel  mortgage  is  a  mortgage  of        QuMtion  of  Law. — Whether  an  instru- 
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CHA  TTELS. 


B J  Intellaetual  Labor. 


(/ )  By  Testament  and  Administration^  which  is  acquiring  title  to 
chattels  on  the  death  of  a  person  who  leaves  his  property  undis- 
posed of,  or  transferred  by  will.* 

ij)  By  Accession, — "  Accession*'  is  the  right  to  all  which  one's 
property  produces,  and  the  right  to  it  by  accession  either  natu- 
rally or  artificially/^ 

{%)  By  Intellectual  Labor. — By  "  intellectual  labor"  is  meant  the 
rights  an  author  has  in  his  writings  called  literary  property,  and  of 
an  inventor  in  his  inventions.^ 

(i)  -^  Patent  is  a  grant  by  the  State  of  the  exclusive  privilege 
of  making,  using,  and  vending,  and  authorizing  others  to  make, 
use,  and  vend,  an  invention.* 

(2)  A  Copyright  is  the  right  an  author  has  in  his  literary 
productions,  such  as  books,  maps,  charts,  or  musical  composition, 
print,  cut,  or  engraving.* 

(3)  A  Trade-mark  is  a  distinguishing  mark  or  device  used 
by  manufacturers  on  their  goods  or  labels,  the  legal  right  in  which 
is  recognized  by  law.® 


subject  of  bankruptcy  throughout  the 
United  States.  U.  S.  Const,  art  i.  sec.  4. 
The  U.  S.  Bankrupt  Act  of  1867  was 
repealed  June  7,  1878.  20  St.  at  L.  99. 
Insolvent  laws  prevail  throughout  the 
United  States.     While  the  bankrupt  law 


writings  and  discoveries."  Art.  1,  sec. 
8. 

4.  2  Kent's  Com.  366. 

6.   I  Bouvier's  Inst.  No.  515. 

6.  Webster's  Diet. 

The  act  of  Congress  of  July  8,  1870. 

•of  the  United  States  is  in  force  it  destroys  provides  that  any  citizen  of  the  United 

the  validity  of  the  operation  of  a  State  in-  States,  or  resident  therein,  who  shall  be 

solvent  law  even  though  no  proceedings  the  author,  inventor,  designer,  or  propri- 

be  under  it  at  the  time.     The  bankrupt  etor  of  anything  mentioned  in  the  text, 

law  supersedes  the  State   insolvent   law,  of  any  dramatic  composition,  photograph, 

for  they,  in  the  proceedings,  would  be  re-  or  negative  thereof,  or  of  any  painting, 

pugnant  to  each  other  and  conflict.  Oris-  drawing,  chromo,  statue,  statuary,   and 

wold  V.  Pratt,  9  M<ftc.  (Mass.)  16.     Com-  of  models  or  designs  intended  to  be  per- 

/ar^^x/ar//Ziegenfuss,  2  Ired.  (N.  Car.)  fected  as  works  of  the  fine  arts,  and  bis 

463.  executors,    administrators,    or    assigns. 

1.  2  Kent's  Com   409.  shall,  upon  complying  with  the  act,  have 

2.  Civil  Code  of  Louisiana,  No.  546,  the  sole  right  of  printing  them  and  vend- 
547.  ing  the  same.     U.  S.  Stat   at  L.  sec.  86. 

It  is  not  easy  to  reduce  to  specific  The  fundamental  principle  of  trade- 
rules  as  to  the  right  of  accession.  They  marks  is  that  no  one  shall  put  off  his 
may  be  arranged,  however,  into  three  chattels  for  sale  as  the  goods  of  a  rival 
artificial  kinds  of  accession:  i.  Adjunc-  or  competitor,  and  cannot  make  use  of 
tioHy  or  the  union  of  two  things  belonging  marks,  names,  or  other  indicia  so  as  to 
to  different  owners;  2.  Specification^  or  deceive  the  public  in  making  it  appear 
the  formation  of  a  new  species  with  per-  that  he  is  selling  the  chattels  of  some 
sonal  chattels  belonging  to  another;  3.  special  manufacture  of  a  special  brand. 
Commixtiony  or  the  mixture  of  several  Singer  Manuf.  Co.  v,  Loog,  8  A  pp.  Gas. 
things  belonging  to  several  owners.  I  (Eng.)  15;  Johnson  v.  Orr  Ewing,  7  App. 
Bouvier's  Inst.  No.  503.  Cas.   (Eng.)   219;    Perry   v.    Trueffitt.   6 

8.   I  Bouvier's  Inst.  No.  508.  Beav.  (Eng  )  66;   Seixo   v.  Provezendc. 

The  constitution  of  the  United  States  L.  R.   i  Ch.  (Eng.)  192:  Leather  Co.  1'. 

provides  that  authors  and  inventors,  for  Am.   Leather  Co..    11   H.   L.    C.  (Eng.) 

a  limited  lime,  shall  have  the  right  to  523;  McLean  v.  Fleming.  96  U.  S.  245: 

the  exclusive  use  and  profit  of  their  pro-  Manhattan  Med.  Co.  v.  Wood,  4  Cliff. 

ductions  and  discoveries.   Congress  shall  (U.  S.  C.  C.)46i;  Marshall  v.  Pinkham, 

have  power  **  to  promote  the  progress  of  52  Wis.  572. 

science  and  useful  arts  by  securing,  for  Trade-marks  may  be  sold  and  trans- 
limited  times,  to  authors  and  inventors,  ferred  and  be  lawfully  used  by  the  pur- 
Che  exclusive  right  to  their  respective  chaser.     But  he  must  not  use  them  so  as 
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Title  to. 


CHATTELS— CHATTEL  MORTGAGES,      . Definition. 


(/)  By  Attachment  against  Property,  which  is  a  legal  mode  by  which 
a  title  to  property  may  be  acquired  by  operation  of  law.^  Attach- 
ment is  a  proceeding  for  the  collection  of  debts  by  preliminary 
levy  upon  property  of  the  debtor  to  conserve  it  for  eventual  exe- 
cution after  the  lien  shall  have  been  perfected  by  judgment.* 

CHATTEL  MOETOAOES.  (See  also  CONDITIONAL  Sales  ; 
Mortgages.) 


Definttian  and  Criteria^  173. 
Form,  Contents,  and  Execution,  1 79. 
Affidavit,  182. 

Wko  may  Mortgage  Chattels,  182. 
What  may  be  Mortgaged,  183. 
What  the  Mortgage  Covers  and  Se- 
cures, ]86. 
Nature  of  Mortgagor* s  Interest,  189. 
Validity,   by    What  Law   Governed, 
Registration,  191.  [190. 

^fiting,  194. 
Change  of  Possession,  195. 


Validity  as  against    Third  Persons, 

198. 
Nature  of  Mortgagee' s  Title,  200. 
Redemption,  200. 
Discharge  of  Mortgage,  201. 
Rights  of  Action  in  Mortgagee,  202. 
Mortgagee's  Right  to  ta%e  Possession 

on  Default,  204. 
Foreclosure,  205. 

Sale  for  Breach  of  Condition,  lolb. 
Rights  of  Second  Mortgagees,  208. 
Assignment  of  Mortgage,  209. 


1.  Seflmtion  and  Criteria. — A  chattel  mortgage  is  an  instrument 
of  sale  conveying  the  title  of  the  property  to  the  mortgagee  with 
terms  of  defeasance,  and  if  the  terms  of  redemption  are  not  com- 
plied with,  then  at  common  law  the  title  becomes  absolute  in  the 
mortgagee.  The  nature  of  the  agreement  must  be  such  that  by 
the  mere  non-performance  of  the  condition  by  the  mortgagor  the 
title  will  be  transferred  to  the  mortgagee  by  the  force  of  the  agree- 
ment.   This  test  is  decisive.*     It  is  held,  however,  that  an  instru- 


tomake  nntrae  pretences.  An  attempt 
lo  deceive  as  to  the  maker  or  character 
of  the  article  will  not  be  protected.  Cu]:- 
lis  V.  Bryan,  2  Daly  (N.  Y.),  312:  Sam- 
uel V.  Berger,  24  Barb.  (N.  Y.)  163;  Wal- 
ton V,  Crowley,  3  Btatchf.  (U.  S.  C  C.) 
440*  One  who  has  a  secret  process  of 
manafactariDg  an  article,  whether  patent- 
able or  not,  will  be  protected  by  injunction 


against  persons  who,  in  violation  of  con-    4S9. 


personal  property.    Bouvier's  Law  Diet., 
citing  2  Kent's  Com.  516. 

A  conveyance  of  chattels,  absolute  in 
form,  made  to  secure  the  payment  of  a 
loan  of  money  at  a  future  day,  defeasible 
on  the  payment  of  a  note  given  for  the 
amount  loaned,  is,  as  between  the  parties, 
a  mortgage.  Carpenter  v,  Snelling,  97 
Mass.  452;  Taber  v,  Hamlin,  97  Mass. 


tract  or  duty,  and  in  breach  of  confidence 
who  may  undertake  to  apply  it  to  their 
own  use,  or  10  disclose  it  to  a  third  party. 
Pcabody  v,  Norfolk,  98  Mass.  452. 

1.  2  Kent's  Com.  402. 

%.  Wafle's  Attach,  i. 

Biackstone  divides  the  title  to  chattels 
personal  into— i,  by  occupancy;  2,  by 
prerogaiive;  3,  by  forfeiture;  4,  by  cus- 
tom; 5.  by  succession;  6.  by  marriage; 
7.  by  judgment;  8,  by  gift;  9.  by  con- 
tract; 10,  by  bankruptcy;  11,  by  testa- 
ment; 12.  by  administration.  2  Bl.  Com. 
«>•  ".  399- 


Whenever  a  transaction  resolves  itself 
into  a  security  for  a  debt,  it  is  a  mort- 
gage. The  right  of  redemption  must 
exist  in  order  to  constitute  a  mortgage, 
so  that  the  debtor  shall  be  entitled  to 
redeem  his  property.  Wilmerding  v,. 
Mitchell,  42  N.  J.  L.  476. 

A  receipt  given  by  a  debtor,  not  a 
warehouseman,  to  a  creditor,  for  property 
owned  by  and  in  possession  of  the  debtor, 
is  void  as  against  other  creditors,  the 
transaction  being  within  the  statute  re- 
quiring every  mortgage  of  chattels  or 
conveyance    intended    to   operate  as  a 


I.  Parshall  v.  Eggart,  52  Barb.  (N.  Y.)  mortgage  to  be  recorded,  unless  change 

367;  Miner  v,  Judson,  2   Hun  (N.  Y.),  of  possession   takes   place.      Thorne  v. 

44';  Mowry  v.  Wood,  12  Wis.  413.  Wilmington  Bank.  37  Ohio  St.  254. 

A  ckauel  mortgage  is  a  mortgage  of        Question  of  Law. — Whether  an  instru- 
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Title  to— By  Aooeuion. 


CHA  TTELS. 


B J  Intelleetval  Labor. 


(/ )  By  Testament  and  Administration,  which  is  acquiring  title  to 
chattels  on  the  death  of  a  person  who  leaves  his  property  undis- 
posed of,  or  transferred  by  will.* 

ij)  By  Accession. — **  Accession'*  is  the  right  to  all  which  one's 
property  produces,  and  the  right  to  it  by  accession  either  natu- 
rally or  artificially/^ 

{%)  By  Intellectual  Labor. — By  "  intellectual  labor"  is  meant  the 
rights  an  author  has  in  his  writings  called  literary  property,  and  of 
an  inventor  in  his  inventions.^ 

(i)  -^  Patent  is  a  grant  by  the  State  of  the  exclusive  privilege 
of  making,  using,  and  vending,  and  authorizing  others  to  make, 
use,  and  vend,  an  invention.* 

(2)  A  Copyright  is  the  right  an  author  has  in  his  literary 
productions,  such  as  books,  maps,  charts,  or  musical  composition, 
print,  cut,  or  engraving.* 

(3)  A  Trade-mark  is  a  distinguishing  mark  or  device  used 
by  manufacturers  on  their  goods  or  labels,  the  legal  right  in  which 
is  recognized  by  law.® 

Art.  I,  sec. 


subject  of    bankruptcy    throughout    the    writings  and  discoveries." 
United  States.     U.  S.  Const,  art  i.  sec.  4.    8. 

The  U.  S.  Bankrupt  Act  of  1867  was       4. 
repealed  June  7,   1878,  20  St.  at  L.  99.       6. 
Insolvent  laws  prevail    throughout    the 
United  States.     While  the  bankrupt  law 


2  Kent*s  Com.  366. 

I  Bouvier's  Inst.  No.  515. 


6.  Webster's  Diet. 

The  act  of  Congress  of  July  8,  1870. 


•of  the  United  Slates  is  in  force  it  destroys  provides  that  any  citizen  of  the  United 

the  validity  of  the  operation  of  a  State  in-  States,  or  resident  therein,  who  shall  be 

solvent  law  even  though  no  proceedings  the  author,  inventor,  designer,  or  propri- 

be  under  it  at  the  time.     The  bankrupt  etor  of  anything  mentioned  in  the  text, 

law  supersedes  the  State   insolvent   law,  of  any  dramatic  composition,  photograph, 

for  they,  in  the  proceedings,  would  be  re-  or  negative  thereof,  or  of  any  painting, 

pugnant  to  each  other  and  conflict.  Oris-  drawing,  chromo,  statue,  statuary,   and 

wold  V.  Pratt,  9  Mcftc.  (Mass.)  16.     Com-  of  models  or  designs  intended  to  be  per- 

jfore  £x  parU  ZicgenfusSf  2  Ired.  (N.  Car.)  fected  as  works  of  the  fine  arts,  and  his 

463.  executors,    administrators,    or   assigns. 

1.  2  Kent's  Com   409.  shall,  upon  complying  with  the  act,  have 

2.  Civil  Code  of  Louisiana,  No.  546,  the  sole  right  of  printing  them  and  vend- 
547.  ing  the  same.     U.  S.  Stat   at  L.  sec.  86. 

It  is  not  easy  to  reduce  to  specific  The  fundamental  principle  of  trade- 
rules  as  to  the  right  of  accession.  They  marks  is  that  no  one  shall  put  off  his 
may  be  arranged,  however,  into  three  chattels  for  sale  as  the  goods  of  a  rival 
artificial  kinds  of  accession:  i.  Adjunc-  or  competitor,  and  cannot  make  use  of 
Hon,  or  the  union  of  two  things  belonging  marks,  names,  or  other  indicia  so  as  to 
to  different  owners;   2.   Specification^  or  deceive  the  public  in  making  it   appear 


the  formation  of  a  new  species  with  per- 
sonal chattels  belonging  to  another;  3. 
Comfftixtion,  or  the  mixture  of  several 
things  belonging  to  several  owners,  i 
Bouvier's  Inst.  No.  503. 
8.   I  Bouvier's  Inst.  No.  508. 


that  he  is  selling  the  chattels  of  some 
special  manufacture  of  a  special  brand. 
Singer  Manuf.  Co.  v.  Loog,  8  App.  Cas. 
(Eng.)  15;  Johnson  v.  Orr  Ewing.  7  App. 
Cas.  (Eng.)  219;  Perry  v.  Trueffiti,  6 
Beav.  (Eng)  66;   Seixo   v.  Proverende. 


The  constitution  of  the  United  States  L.  R.  i  Ch.  (Eng.)  192;  Leather  Co.  ?'. 

provides  that  authors  and  inventors,  for  Am.   Leather  Co..    11   H.   L.   C.   (Eng.) 

a  limited  time,  shall  have  the  right  to  523;  McLean  v.  Fleming.  96  U.  S.  245; 

the  exclusive  use  and  profit  of  their  pro-  Manhattan  Med.  Co.  v.  Wood.  4  Cliff, 

duciions  and  discoveries.   Congress  shall  (U.  S.  C.  C.)46i;  Marshall  v.  Pinkham, 

have  power  **  to  promote  the  progress  of  52  Wis.  572. 

science  and  useful  arts  by  securing,  for  Trade-marks  may  be  sold  and  trans- 
limited  times,  to  authors  and  inventors,  ferred  and  be  lawfully  used  by  the  pur- 
Che  exclusive  right  to  their  respective  chaser.     But  he  must  not  use  them  so  as 
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Title  to. 


CHATTELS— CHATTEL  MORTGAGES,       Definition. 


^/)  By  Attachment  against  Property^  which  is  a  legal  mode  by  which 
a  title  to  property  may  be  acquired  by  operation  of  law.*  Attach- 
ment is  a  proceeding  for  the  collection  of  debts  by  preliminary 
levy  upon  property  of  the  debtor  to  conserve  it  for  eventual  exe- 
cution after  the  lien  shall  have  been  perfected  by  judgment.* 

CHATTEL  MOETOAOES.  (See  also  CONDITIONAL  Sales  ; 
Mortgages.) 


Definition  and  Criteria,  175. 
Farm,  Contents,  and  Execution,  179. 
Affidavit,  182. 

Who  may  Mortgage  Chattels,  182. 
What  may  be  Mortgaged,  183. 
What  the  Mortgage  Covers  and  Se- 
cures, 186. 
Nature  of  Mortgagor's  Interest,  189. 
Validity,   by    What  Law   Governed, 
R^istration,  191.  [190. 

Refiing,  194. 
Change  of  Possession,  195. 


Validity  as  against    Third  Persons, 

198. 
Nature  of  Mortgagee's  Title,  200. 
Redemption,  200. 
Discharge  of  Mortgage,  201. 
Rights  of  Action  in  Mortgagee,  202. 
Mortgagee's  Right  to  ta%e  Possession 

on  Default,  204. 
Foreclosure,  205. 

Sale  for  Breach  of  Condition,  206. 
Rights  of  Second  Mortgagees,  208. 
Assignment  of  Mortgage,  209. 


1.  Befiiiition  and  Criteria. — A  chattel  mortgage  is  an  instrument 
of  sale  conveying  the  title  of  the  property  to  the  mortgagee  with 
terms  of  defeasance,  and  if  the  terms  of  redemption  are  not  com- 
plied with,  then  at  common  law  the  title  becomes  absolute  in  the 
mortgagee.  The  nature  of  the  agreement  must  be  such  that  by 
the  mere  non-performance  of  the  condition  by  the  mortgagor  the 
title  will  be  transferred  to  the  mortgagee  by  the  force  of  the  agree- 
ment.   This  test  is  decisive.*     It  is  held,  however,  that  an  instru- 


tomake  nntrae  pretences.  An  attempt 
to  deceive  as  to  the  maker  or  character 
of  the  article  will  not  be  protected.  Cur- 
lis  V.  Bryan,  2  Daly  (N.  Y.),  312:  Sam- 
uel V.  Berger,  24  Barb.  (N.  Y.)  163;  Wal- 
ton V.  Crowley,  3  Blatchf.  (U.  S.  C.  C.) 
440.  One  who  has  a  secret  process  of 
maoufactariog  an  article,  whether  patent- 
able or  not,  will  be  protected  by  injunction 


against  persons  who»  in  violation  of  con-    489. 


personal  property.    Bouvier*s  Law  Diet., 
citing  2  Kent's  Com.  516. 

A  conveyance  of  chattels,  absolute  in 
form,  made  to  secure  the  payment  of  a 
loan  of  money  at  a  future  day,  defeasible 
on  the  payment  of  a  note  given  for  the 
amount  loaned,  is,  as  between  the  parties, 
a  mortgage.  Carpenter  v.  Snelling,  97 
Mass.  452;  Taber  v,  Hamlia,  97  Mass. 


tract  or  duty,  and  in  breach  of  confidence 
who  may  undertake  to  apply  it  to  their 
own  iise,'or  to  disclose  it  to  a  third  party. 
Peabody  v.  Norfolk,  98  Mass.  452. 

1.  2  Kent's  Com.  402. 

8.  Waflc's  Attach,  i. 

Blackstone  divides  the  title  to  chattels 
personal  into— i,  by  occupancy;  2,  by 
prerogaiive;  3,  by  forfeiture;  4,  by  cus- 


Whenever  a  transaction  resolves  itself 
into  a  security  for  a  debt,  it  is  a  mort- 
gage. The  right  of  redemption  must 
exist  in  order  to  constitute  a  mortgage, 
so  that  the  debtor  shall  be  entitled  to 
redeem  his  property.  Wilmerding  v.. 
Mitchell,  42  N.  J.  L.  476. 

A  receipt  given  by  a  debtor,  not  a 
warehouseman,  to  a  creditor,  for  property 


torn;  5.  by  succession;  6.  by  marriage;  owned  by  and  in  possession  of  the  debtor, 

7.  by  judgment;  8,  by  gift;  9,  by  con-  is  void  as  against   other  creditors,  the 

tract;  10,  by  bankruptcy;   11.  by  testa-  transaction  being  within  the  statute  re- 

mest;  12,  by  administration.   2  Bl.  Com.  quiring  every  mortgage   of  chattels  or 

b.  II,  399.  conveyance    intended    to   operate  as  a 

S.  Parshall  v.  Eggart,  52  Barb.  (N.  Y.)  mortgage  to  be  recorded,  unless  change 

3^;  Miner  v.  Judson,  2  Hun  (N.  Y.).  of   possession   takes   place.      Thorne  v. 

441;  Mowry  v.  Wood,  12  Wis.  413.  Wilmington  Bank,  37  Ohio  St.  254. 

A  chauel  mortgage  is  a  mortgage  of  QuMtion  of  Law. — Whether  an  instru- 
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Deflnition  CHATTEL  MORTGAGES.  and  Oriterta. 

ment  by  which  one  agrees  to  sell  and  the  other  to  purchase  certain 
personal  property  at  a  specified  price,  and  that  the  vendor  shall 
have  a  "  lien"  upon  the  property  until  the  price  is  paid,  te  in  the 
nature  of  a  chattel  mortgage.^ 

A  chattel  mortgage  is  distinguished  from  a  pledge  in  this — 
that  whether  possession  of  the  chattel  is  delivered  to  the  mortgagee 
or  not,  the  title  passes  to  the  mortgagee,  subject  to  be  defeated 
upon  performance  of  the  condition,  and  in  case  of  a  breach  it 
becomes  absolute  at  law  in  the  mortgagee ;  while  in  the  case  of  a 
pledge  a  special  property  only  passes  to  the  pledgee,  and  the 
general  property  remains  in  the  pledgor.* 

mentby  virtue  of  which  the  plaintiff  avers  4  Barb.  (N.  Y.)  491;  Wood  v.  Dudley,  8 

that  he  became  entitled  to  the  possession  Vt.   435;    Badlam    v.   Tucker,    i    Pick, 

of    personal   property,   alleged   to  have  (Mass.)  389;  Sims  t/.  Canfield,  2  Ala.  555; 

been  converted  by  the  defendant,  is  or  is  Barfield  v.  Cole.  4  Sneed.  (Tenn.)  465; 

not  a  mortgage,   is  a  question  of  law;  Evans   v,   Darlington,   5    Blackf.  (Ind.) 

and  to  enable  the  court  to  determine  it,  320. 

the  complaint  should  set  forth,  if  not  the  A  mortgage  is  a  pledge  and  something 

whole  instrument,  at  least  those  provi.  more;   for  it  is  an  absolute  pledge,  to 

sions  which  are  relied  on  as  giving  to  it  become  an  absolute   interest  if  not  re- 

the  character  of  a  mortgage.     Fairbanks  deemed  in  a  certain  time.   Doak  9.  Bank, 

V.  Bloomfield,  2  Duer  (N.  Y.),  349.  6  I  red.  (N.  Car.)  309. 

Xonoj  Debt  HeoesMry. — A  mortgage  is  Potsession. — A    subsidiary    distinction 

essentially  a  security  for  a  debt,   and  between  a  pledge  and  a  chattel  mortgage 

when  no  debt  exists  a  mortgage  is  im-  lies  in  the  fact  that  transfer  of  possession 

possible.    West  v.  Hendrix,  28  Ala.  226;  to  the  pledgee  is  absolutely  essential  to 

Robinson  v.  Farelly,  16  Ala.  472.  the  creation   of    the  former  species  of 

But  in  Byram  v,  Gordon,  11  Mich.  531,  security,  but  not  at  all  necessary  in  the 

it  is  said  that  it  is  not  necessary  to  the  latter.     See  Eastman  v.  Avery,  33  Me. 

validity  of  a  chattel  mortgage,  as  to  third  248;  Brownell  v.  Hawkins,  4  Barb.  (N. 

persons,  that  it  should  be  for  the  payment  Y.)  491;  Homes  v.  Crane,  2  Pick.  (Mass.) 

of  any  sum  certain   or  of  any  money  610. 

whatever;  it  may  be  for  the  performance  Boman     Law. — The    distinction    last 

of  any  other  act,  or  of  any  contract,  by  mentioned    is    also    recognized    in    the- 

the  mortgagor  or  a  third  person.  modern  civil  law.      **  The  term  pignus 

1.  Dunning  v.  Stearns.  9  Barb.  (N.  Y.)  [pledge],  in  its  recent  and  most  extensive 
630;  Whiting  V.  Eichelberger,  16  Iowa,  signification,  must  be  understood  as  also 
422;  Yenni  ».  McNamee,  45  N.  Y.  614.  including  hypotheca  [mortgage];  but  in 
Compare  Freeman  v.  Bass,  34  Ga.  355;  its  stricter  acceptation  it  is  used  to  denote 
Metcalfe  v.  Fosdick,  23  Ohio  St.  114;  that  species  of  mortgage  which  arises 
Barrett  v.  Mason,  7  Ark.  253.  when  the  thing  pledged  is  also  delivered 

A  written  agreement  properly  executed,  to  the  mortgagee.     A  creditor  may  very 

stipulating  that  the  amount  due  for  rent  often  have  an  opportunity  to  detain  an 

of  land  shall  be  paid  before  the  crops  are  hypotheca^  but  such  detention  has  not  the 

removed,  is  held  to  operate  as  a  mortgage  effect  of  changing  this  kind  of  a  pledge 

upon  the  crops.     Weed  v,  Standley,  12  into  a  pignus.     The  detenior  may  be- 

Fla.  166;  Brown  v.  Coats,  56  Ala.  439;  come  the  natural  possessor  of  the  thing 

Lamson  v,  Moffatt,  61  Wis.  153.  Compart  pledged,  without  obtaining  the  possessio 

Haynes  v,  Ledyard,  33  Mich.  319.  civilis.''      Tomkins  &    Jencken^s   Mod. 

Slaves  were  conveyed  by  an  agent  who  Rom.  Law,  185. 
was  only  authorized  to  mortgage,  with  An  instrument  in  writing  by  which  the 
notice  of  which  authority  the  grantee  was  owner  of  personal  property  turns  it  out 
chargeable.  Held,  that  the  conveyance  as  "security"' for  a  debt  which  he  con- 
should  be  deemed  a  mortgage  only.  Cop-  tracts,  and  by  the  terms  of  which  it 
page  V.  Barnett,  34  Miss.  621.  appears  to  have  been  contemplated  that 

2.  Heyland  v.  Badger.  35  Cal.  404;  the  property  should  remain  in  the  posses- 
Wright  V,  Ross.  36  Cal.  414;  Conner  v,  sion  of  the  owner,  is  to  be  treated  as  a 
Carpenter,  28  Vt.  237;  Conard  v.  Ins.  mortgage  and  not  as  a  pledge.  Coty  v. 
Co.,  I  Pet.  (U.  S.)449;  Brown  v.  Bement,  Barnes,  20  Vt.  78. 

8  Johns.  (N.  Y.)96;  Brownell  v.  Hawkins,        An  instrument  giving  security  upon  a. 
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Parol  evidence  is  admissible  both  in  law  and  equity  to  show  that 
a  bill  of  sale  of  chattels,  absolute  upon  its  face,  was  intended  by 
the  parties  to  operate  as  a  mortgage  only ;  and  when  this  intention 
is  discovered,  the  conveyance  will  be  treated  as  a  mortgage.^  But 
it  is  only  between  the  parties  that  an  absolute  bill  of  sale  may  be 
treated  as  a  mortgage ;  this  will  not  be  done  to  the  prejudice  of 
creditors.*  And  the  proof  that  a  bill  of  sale  absolute  on  its  face 
was  intended  as  a  mortgage  ought,  in  the  absence  of  fraud  or 
imposition,  to  be  clear,  decisive,  and  without  doubt.* 

chattel  for  the  payment  of  a  debt  on  a  A  bUl  of  sale,  though  absolute  on  its 

future  day,  possession  to  remain  in  the  face,  will  be  treated  as  a  chattel  mort- 

debtor,  and  authorizing  the  creditor  to  gage,  if  it  can  be  proved  that  it  was  in- 

take  possession  on  default,  is  a  mortgage  tended  as  security  for  money  loaned  or 

and  not  a  pledge,  notwithstanding  the  to  be  loaned.     Ing  v.  Brown,  3  Md.  Ch. 

words  used  are,  *'  I  hereby  pledge,"  etc.  521;  Scott  v,  Henry,  8  Engl.  (Ark.)  112; 

Langdon  v,  Buel,  9  Wend!  (N.  Y.)  80.  Rogers  z/.  Vaughan,  31  Ark.  62;  Frost  v. 

A  debtor  delivered   to  his  creditor  a  Allen.  57  Ga.  326;  Laeber  v.  Langhor,  45 

watch  and  chain,  at  the  same  time  exe-  Md.  477;  Blodgett  v,  Blodgett,48  Vc.  32; 

cutiiig  and  delivering  to  the  creditor  an  Plummer  v.  Shirley.  16  Ind.  380. 

instrument   expressed   as    follows:    "I  Bale  with  Ttrmi  of  Defeaiance. — Where 

hereby  agree  to  give  up  all  claim  to  the'  an  absolute  bill  of  sale  is  made,  and  at 

watch,  etc.,  if  all  claims  due  to  you  from  the  same  time  the  vendee  gives  back  an 

me  are  not  paid  by*'a  date  specified.  Held^  instrument  of  defeasance,  the  transaction 

that  this  was  a  mortgage  and  not  a  pledge,  will  be  construed  a  mortgage  if  it  can 

Bunadeugh  v.  Poolman,  3  Daly  (N.  Y.),  be  consistently  done.     Barnes  v.  Hol- 

236.  comb,  12  Sm.  &  Mar.  (Miss.)  306;  Hop- 

]Ciiitgag«  Changed  to  Pledge. — If  the  kins  v.  Thompson,  2  Port.  (Ala.)  433. 

mortgagor  of  chattels  makes  a  new  and  A  bill  of  sale  accompanied  by  a  verbal 

distinct  contract  with  the  mortgagee  to  defeasance  is  a  chattel  mortgage.    Omaha 

deliver  to  him   the  mortgaged  chattels  Book  Co.  t/ Sutherland,  10  Neb.  334. 

and  also  other  chattels,  to  be  held  as  A  writing,  making  in  the  first  place  an 

security  for  the   payment  of    the  debt  absolute  conveyance  of  a  horse,  and  then 

which  the  mortgage  was  made  to  secure,  containing  a  condition  that  the  instru- 

and  delivers  them  accordingly,  and   the  ment  shall  be  void  upon  the  payment  by 

mortgagee  takes  and  holds  possession  of  the  vendor  to  the  vendee  of  a  certain 

them  under  such  new  contract,  he  thereby  sum  of  money,  is  in  law  a  mortgage, 

becomes  pawnee  of  all  the  chattels  so  McFadden  v.  Turner,  3  Jones  (N.  Car.), 

delivered.      Rowley  v.    Rice,   10  Mete.  481. 

(Mass.)  7.  But  if  an  absolute  deed  is  made  of  a 

1.  Reed  z/.  Jewett,  5  Me.  96;  Caswell  chattel,  and  a  defeasance  made  at  the 

V,  Keith,  12  Gray  (Mass.),  351:  Despard  same  time,  but  separate  from  it,  it  should 

V,  Wsdbridge,    15  N.  Y.  374;  Smith  v,  not  operate  as  a  mortg&ge  to  the  prejudice 

Beattte,  31  N.  Y.  542 ;  Brogden  v.  Walker,  of  third  persons.     Gaither  v,  Muihford,  2 

2   Har.   &  J.  (Md.)  285;  I^ighman   v,  Tayl.  (N.  Car.)  167. 

Marshall.  17  Md.  550;  Dadneyt^.  Green,  Where  a  bill  of  sale  of  goods,  and  a 

4  H.  &  M.  (Va.)  loi;  Sledge  v,  Clopton,  lease  absolute  on  its  face,  is  executed  to 

6  Ala.  603;  Carter  v,  Burris,  10  Sm.  &  secure  a  previous  debt,  and  the  vendee 

Mar.  (Miss.)  527;  Fowler  v,  Stoneum,  11  stipulates  that   the  vendor  shall  have  a 

Tex.  478;  Home  v.   Puckett,   22   Tex.  certain  time  to  pay  the  amount  and  re- 

201;  National   Ins.    Co.  v,  Webster,  83  tain  possession  of  the  goods  until  such 

111.  470;  McAnnulty  v.  Seick,  59  Iowa,  payment,  the  transaction  amounts  to  a 

596;  Fuller  V.  Parish,  3  Mich.  211;  Cooper  chattel  mortgage.     Fords/.  Ransom,  39 

V.  Brock,  41  Mich.  488.  How.  Pr.(N.  Y.)429;  Winslow  t/.  Tarbox, 

Admissible   at  Law. — Parol    evidence  6  Shep.  (Me.)  132. 

that  what  appears  to  be  an  absolute  bill  2.  State    v.    Bell,   2    Mo.   A  pp.    102; 

of  sale  was  in  fact  intended  as  a  mortgage  Gaither  v,  Mumford,  2  Tayl.  (N.  Car.) 

is  admissible  in  an  action  at  law,  as  well  167. 

as  in  equity.     Fuller  v.  Parish.  3  Mich.  3.  Williams  z^.  Cheatham.  19  Ark.  278; 

31 1 ;   Despard   v.  Walbridge,   15  N.   Y.  Trieber  v,  Andrews,  31  Ark.  163;  Free- 

374.  man  v,  Baldwin,  13  Ala.  246. 

3  C.  of  L.— 12  \Tt 


IMInltlon  CHATTEL  MORTGAGES.  mdCntwU. 

The  inclination  of  courts  of  equity  has  always  been  to  lean 
against  conditional  sales,  because  an  error  which  converts  a  condi- 
tional sale  into  a  mortgage  is  not  so  injurious  as  one  which  changes 
a  mortgage  into  a  conditional  sale.  Hence  in  all  cases  of  doubt 
the  courts  will  be  disposed  to  construe  a  transaction  as  a  chattel 
mortgage  rather  than  a  conditional  sale.^ 

That  section  of  the  statute  of  frauds  which  provides  that  any 
conveyance  made  in  trust  for  the  use  of  the  person  making  the 


into  asecuriiy  for  money  there  musi  be        Eit«pp«I.— A   partjt   is   not    precluded 

tacts  and  circumslances  dihori  ibe  deed,  from  proving  ihai  a  bill  of  sak  absoluLe 

showing  that  it   was   so   inlcnded.  and  upon  its  face  was  in  fact  a  monga^  by 

proof  of  the  declarations  of  the  parties  his  having  aJmiHed.  for  the  purpose  tA 

alone  will   not  be  sufficient.    Colvardi'.  avoiding  a  continuance  of  his  cause,  that 

Waugh,  3  Jones  Eq.  (N.  Car.)  335.  such  paper  was  a  bili  of  sale.     National 

To  determine  whether  a  bill  of  sale  is  Ins.  Co,  -v.  Webster,  83  III.  470. 
a  mortgage  or  not.  it  is  a  well-established  1.  Locke  i'.  Palmer,  z6  Ala.  313;  Parish 

rule  that  the  courts  will  not  be  limited  v.   Gates,-  ag   Ala.   254;    Pioneer  Gold 

to  the  terms  of  the  written  contract,  but  Mining  Co.  v.  Baker,  33  Fed.  Repr.  35S; 

will  consider  all  the  circumstances  con-  e.  c,  10  Sawy.  (U.  S.  Cir.)  539:  Hughes 

nected  with  ii,  such  as  the  circumsunces  '  v.  SheaH,  19  Iowa,  33s ;  Watson  v.  James. 

of  the  parties,  the  property  conveyed,  lis  15   La,    Ann.    386:  Scott   v.    Briiton,   2 

value,  (he  price  paid   for  it,  defeasances  Ycrg.  (Tcnn.)  215;  Wilson  v.  Weston,  4 

verbal  or  writlen.  as  well  as  the  acts  and  Jones  Eq.  <N,  Car.)349;  Brown  ir.  Dewey, 

dedaralions  of  the  parlies,  and  will  de-  2   Barb.  (N.  Y.)  z8.     See  in/'a,  this  vol ■ 

cidcon  the  whole  circumstances  talten  to-  ume,  tit,  Condhional  Sales. 
gether.  Scott  i/,  Henry.  3  Engl.fArk.l  lia.         The  general  tests  in  doubLful  cases  arc 

On  a  bill  filed  to  have  a  deed  absolute  the   adequacy  of  the  consideration  and 

on  its  face  declared  a  mortgage,  a  writing  Ihe   continuance   or    extinguishment  of 

executed  by  the  grantee  several  months  the  debt.  Parish  v.  Gates.  39  Ala,  154. 
after  Ihe  original  deed,  reciting  that   it         Still  (he  intention  of  the  parties  (o  the 

was  agreed  between  him  and  the  grantor,  contract  is  the  true  test;  and  when  acon- 

at  the  time  the  deed  was  executed,  that  dJtional  sale  is  clearly  established  it  will 

if  the  latter  repaid  to  him  by  a  specified  be  enforced,     Hughes  v.  Sheaff.  19  Iowa, 

day   the    amount  of    the    consideration  335. 

money  expressed  in  the  deed,  then  be  If  a  promissory  note  for  a  sum  certain 
would  reconvey  to  him  all  the  property  is  given  for  an  article  of  personal  prop- 
therein  mentioned,  and  binding  himself  erty.  and  in  the  note  it  is  stipulated  that 
10  reconvey  accordingly,  is  evidence  ol  the  article  shall  remain  the  property  ol 
the  highest  character  against  the  grantee;  the  promisee  until  the  note  is  luliy  paid, 
■nd  although  it  may  not  be  sufficient  of  the  transaction  will  constitute  a  mortgage, 
itself  10  show  thit  the  parlies  intended  and  Che  promisee  is  entitled  to  posscs- 
the  deed  to  operate  as  a  mortgage,  yet  if  sion,  unless  agreement  be  made  to  ihecoa- 
the  other  evidence  in  the  case  taken  in  irary.  Woodman  v.  Chesley,  39  Me.  45. 
connection  with  it,  esublishes  that  to  Where  it  is  shown  (hat  the  parties  10  a 
have  been  the  purpose  of  Ihe  parties,  or  written  agreement  designed,  at  the  titue 
even  renders  it  doubtful  whether  a  mort-  of  executing  it,  a  borrowing  and  lending. 
gage  or  a  conditional  sale  was  intended,  not  a  purchase  and  sale,  of  the  properly 
it  is  enough  to  induce  a  court  of  equity  therein  conveyed,  it  is  a  mortgage,  and 
to  declare  it  a  mortgage.  Locke  v.  nothing  can  divest  it  ol  ihe  equity  of 
Palmer,  z6  Ala.  313.  redemption,  not  even  a  subsequent  agree- 

ProofoflJililLBlmpoaltlOQ-— An  absolute  ment  of  the  parlies  tbat  il  shall  be  irre- 

bill  of  sale  of  a  chattel  was  decreed  to  deemable,     Weathersley  v.  Weatheisley. 

stand   only  as   a   mortgage  upon   proof  40  Miss.  463. 

that  the  vendor  was  upwards  of  seventy         Where  a  conditional  sale  of  personal 

years  old,  infirm,  embarrassed,  his  prop-  property   reserves   title   in   the   vendor, 

erty  levied  on  and  about  10  be  sold,  and  such    reservation    must   be    in   writing, 

that  the  vendee,  who  was  his  son-in  law,  and  the  instrument  will  be  treated  as  an 

look  advantage  of  all  these  circumstances  equitable  mortgage.   Talmadgev.  Oliver, 

to  make  the  transaction  assume  the  form  14  S.  Car.  523. 
178 


Ton,  Cntenti, 


CHATTEL  MORTGAGES, 


and  Exeoutioii. 


same  shall  be  void  as  against  creditors,  does  not  apply  to  chattel 
mortgages.^ 

i.  Fdrm,  Contents,  and  Execntion. — A  valid  mortgage  of  personal 
property  may  be  created  by  a  writing  which  uses  the  word  "  mort- 
gage" only  without   any  other  words  of  conveyance,  nor  is   it 
necessary  that  it  should  contain  a  power  of  sale  or  authorize  the 
mortgagee  to  take  possession  on  default.*     But  to  render  a  chattel 
mortgage  valid  as  against  attaching  creditors  of  the  mortgagor 
there  must  be  at  least  a  distinct  and  specific  condition  that  can  be 
clearly  stated,  on  performance  of  which  the  property  would  be 
released.'     A  chattel  mortgage  need  not  be  under  seal.*    And  as 
between  the  parties  to  the  transaction,  it  need  not  even  be  in 
writing.    A  verbal  agreement  to  give  and  accept  security  upon 
personal  property  is  valid  between  the  parties,  although  of  no 
validity  as  against  creditors  and  subsequent,  purchasers  in  good 
faith.*    A  chattel  mortgage  may  be  void  for  uncertainty  as  well  as 
a  mortgage  of  real  estate." 


1.  Godcbauz  v.  Mulford.  26  Cal.  316; 
Curtis  V.  Leavitt  17  Barb.  (N.  Y.)  309. 
See  Chapman  v.  Hunt,  14  N.  J.  Ex.  149. 
Aa  instrument  transferring  to  a  cred- 
itor a  stock  of  goods,  and  providing  that 
he  shall  pay  certain  creditors  and  him- 
self, and  then  return  any  surplus  to  the 
maker,  is  a  chattel  mortgage  and  not  a 
general  assignment,  and  it  is  a  valid  in- 
strument. Waterman  v.  Silberberg,  23 
Repr.  (Tex.)  315;  Texas  Bank  v,  Lovcn- 
'^%^  63  Tex.  506.  Compart  Camp  v, 
Thompson,  25  Minn.  175. 

Amortt^age  may  be  valid  though  it 
be  not  wholly  for  the  mortgagee's  bene- 
fit, nor  will  its  containing  a  trust  for 
the  benefit  of  a  third  person  of  itself  suf- 
fice to  render  it  an  assignment,  so  as  to 
bring  it  within  the  act  which  requires 
assipiments  to  be  of  all  the  debtor's 
property  and  without  preferences.  Morse 
V.  Powers,  17  N,  H.  286. 

1  Mervine  v.  White,  50  Ala.  388.  An 
instniment  of  writing,  very  inartificially 
drawn,  which  shows  on  its  face  that  the 
relation  of  debtor  and  creditor  existed 
between  the  parties,  and  by  which  it  is 
declared  that  the  creditor  ' '  shall  have  a 
lien''  on  a  horse,  the  property  of  the 
debtor,  "to  have  and  to  hold"  until  the 
debt  is  paid,  operates  as  a  mortgage, 
although  it  contains  no  words  of  convey- 
ance. Ellington  v,  Charleston,  51  Ala.  166. 
A  chattel  mortgage  and  a  written 
agreement  to  govern  the  same  subject- 
matter  between  parties,  executed  con- 
temporaneously, must  be  treated  as  one 
contract.  Blakeslee  v,  Rossman,  43  Wis. 
116. 

La  Lod. — The  construction  of  a  mort- 
M^  of  personal  property  is  to  be  gov- 


erned by  the  Ux  loci.    Tucker  v,  Toomer, 
36  Ga.  138. 

Vortgage  of  Stook. — A  mortgage  of 
shares  of  stock  in  a  corporation  is  valid 
without  a  transfer  thereof  upon  the  books 
of  the  company.  Ede  %*.  Johnson,  15 
Cal.  53. 

3.  Fairfield  Bridge  Co.  v,  Nye,  60  Me. 
372. 

4.  Gibson  v.  Warden,  14  WaU  (U.  S.) 
244;  Milton  V,  Mosher,  7  Mete.  (Mass.) 
244';  Gerrey  v.  White,  47  Me.  504;  Sweet- 
ler  v.  Mead,  5  Mich.  107;  Flory  v,  Den- 
ney,  11  Eng.  Law  &  Eq.  584. 

As  a  chattel  mortgage  need  not  be 
under  seal,  and  as  the  mortgage  of  such 
property  of  a  firm,  made  by  one  of  the 
partners  to  secure  a  firm  debt,  is  valid, 
the  addition  by  him  of  a  seal  thereto  does 
not  vitiate  it.  Milton  v.  Mosher,  7  Mete. 
(Mass.)  244. 

A  scaled  mortgage  of  personal  prop- 
erty may  be  waived  or  altered  by  a  sub- 
sequent parol  agreement.  Acker  v. 
Bender,  33  Ala.  230. 

6.  Couchman  v,  Wright,  8  Neb.  i; 
Bank  of  Rochester  v.  Jones.  4  N.  Y.  497; 
Brooks  V,  RuflF.  37  Ala.  371;  Morrow  v. 
Turney,  35  Ala.  131.  Compare  Day  v. 
Swift,  48  Me.  368. 

A  verbal  chattel  mortgage,  if  accom- 
panied by  delivery  of  the  property,  is 
valid.     Bard  well  v,  Roberts,  66  Barb.  (N. 

Y.)  433. 

Informalities  in  the  attestation  or  exe- 
cution of  a  mortgage  created  by  verbal 
contract  and  reduced  to  writing  do  not 
affect  its  validity.  Alabama  Warehouse 
Co.  V,  Lewis,  56  Ala.  514. 

6.  Golden  v.  Cockril,  i  Kan.  259;  Rood 
V,  Welch,  28  Conn.  157. 
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As  between  the  mortgagor  and  mortgagee  of  personal  chattels  a 

specific  and  particular  description  of  the  several  articles  mortgaged, 

by  which  to  identify  them  from  other  like  articles  owned  by  the 
mortgagor,  is  not  necessary.*  But  in  order  to  give  the  mortgage 
general  validity  it  is  requisite  that  it  should  contain  such  a  descrip- 
tion of  the  property  covered  as  will  enable  third  persons  clearly  to 

identify  the  property,  when  aided  by  inquiries  which  the  instrument 

itself  indicates  and  directs.^   But  it  is  to  be  observed  that  an  actual 

1.  Call  V.  Gray,  37  N.  H.  428.  erty  "  now  in  th«  shop  occupied  by  me 

2.  Lawrences.  Evans,  7  Ohio  St.  194;  in  said  B.,"  and  is  without  date,  parol 
Mills  V,  Kansas  Lumber  Co.,  26  Kan.  evidence  is  admissible  to  show  the  day  of 
574;  Griffiths  V,  Wheeler,  31  Kan.  17.  the  execution  and  delivery  of  the  instni- 

DMwrlptioii   of    Eonot   and   Oattto. —  ment;  the  description  is  sufficient.     Bur- 

"What  may  properly  be  regarded  as  a  ditt  v.  Hunt.  25  Me.  419. 
sufficient  description  of  horses  and  cattle        A  mortgage  of  **  the  property  described 

in  an  instrument  of  conveyance  depends  in  the  annexed  schedule  marked  A,  ex- 

to  some  Extent  upon  circumstances  aside  cept  such  articles  as  are  by  law  exempt 

from    the    peculiar    description    of    the  from  levy  and  sale  under  execution,"  is 

animals  themselves.     For  example,  if  a  not  void  for  uncertainty  as  to  articles 

mortgagor  owned  but  a  small  number  of  enumerated  in  the  schedule,  and  which 

such  animals,  and  should  include  in  the  necessarily  or  presumptively  do  not  fall 

mortgage    all    that    he    owned,    stating  within  the  exception.    Newell  v,  Warner, 

therein  the  place  or  places  where  they  44  Barb.  (N.  Y.)  258. 
were  kept,  or  the  uses  in  which  they        A  mortgage  of  cattle  is  not  invalid  be- 

were  employed,  a  less  particular  descrip-  cause  it  describes  them  incorrectly  as  to 

tion  of  each  by  natural  marks  or  Individ-  their  age,  where  it  clearly  appears  from 

ual  characteristics  would  suffice  for  iden-  the  evidence  what  cattle  were  intended, 

tification  than  if    the  mortgagor    were  Harris  v.  Kennedy,  48  Wis.  500. 
owner  of  a  large  number,  part  of  which        Where  several  oxen  are  described  in  a 

onl3r  were  included  in  the  mortgage,  and  mortgage  as  "  red,  white,  and  blue,"  the 

no  information  should  be  given  in  4he  full  description  need  not  apply  to  each, 

instrument  of  the  place  where  the  animals  Fordyce  v.  Neal,  40  Mich.  705. 
were  kept,  or  for  what  purposes  or  uses,         "  Fourteen  mules  now  on  my  planta- 

whether  freighting,  carriage-driving,  rid-  tion  in  Russell  County"  is  a  sufficient 

ing,  racing,  or  breeding."    Stone,  J.,  in  description  in  a  chattel  mortgage,  and 

Tabor  v.  Sampson,  18  Repr.  (Col.)  165.  parol  evidence  of  the  fact  that  the  mort- 

DesoriptioiiiwliiohhaTO  been  Held  Siiffl-  gagor  had  but  one  plantation  in  said 

dent. — When  the  articles  mortgaged  are  county,  and  that  he  had  on  it  fourteen 

very  numerous,  it  is  not  necessary  to  mules,  renders   the  description  definite 

describe  each  article;  a  mortgage  of  all  and  certain.     Hurt  ?'.  Redd,  64  AI«.  85. 
the  property  of  a  particular  description        A  description  in  a    mortgage   *'one 

in  a  certain  store  is  sufficient.     Harding  black  mule,  about  eight  years  old,"  is  not 

V,  Coburn,  12  Mete.  (Mass.)  333;  Russell  so  indefinite  as  to  render  the  mortgage 

V.  Winne,  37  K.  Y.  591.  void.      Connally  v.   Spragins,   66  Ala. 

A  mortgage  expressed  to  be  of  '*  my  258.    C^m/ar^  Tindall  t/.  Wasson,  74  Ind» 

entire  crop  of  cotton  and  corn  of  the  495. 

present  year"  is  capable  of  being  made        A  chattel  mortgage  of  ten  horses  in 

sufficiently  definite   by  extrinsic  proof,  the  mortgagor's  possession  is  not  void 

Ellis  V.  Martin,  60  Ala.  394.  for  uncertainty  in  the  description,  and 

A  mortgage  of   "  my  entire  crop  of  the  mortgagee  may  prove  that  horses 

corn,  cot'on-seed,  fodder,  peas,  potatoes,  taken  by  him  were  those  actually  mort- 

and  cane  that  I  may  make  the  present  gaged.     Eddy  v.  Caldwell,  7  Minn.  225. 

year  upon  my  place,"  is  not  void  for  Compare  Blakeley  v,  Patrick,  67  N.  Car. 

uncertainty.      Seay  v.    McCormick,   68  40. 
Ala.  549.  In  Indiana^  parol  evidence  being  ad- 

"One  half  of  all  the  crops  growing"  missible  to  identify  the  property,  a  mort- 

on   certain  described   lands  means  one  gage  is  not  invalidated  by  describing  the 

undivided  half,  and  is  a  sufficient  descrip-  chattel  as  a  *'  dark  bay  mare."     Burns  v. 

tion.       Melin    v.    Reynolds,    18    Repr.  Harris,  66  Ind.  536.     Compare  Cowden 

(Minci.)  177.  V.  Lockridge,  60  Miss.  385. 

If  a  mortgage  is  made  of  all  the  prop-         The  description  of  property  in  a  chat— 
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delivery  of  the  specific  articles  covered  by  a  chattel  mortgage  into 
the  possession  of  the  mortgagee,  before  any  rights  of  third  parties 
have  intervened,  will  cure  a  defect  in  the  description  of  the 
property.*  A  chattel  mortgage  should  in  general  contain  a  descrip- 
tion of  the  debt  or  liability  for  which  it  is  given.  But  if  it  is 
executed  in  good  faith  for  a  valuable  consideration,  and  not  for  the 
purpose  of  defrauding  any  creditor  of  the  mortgagor,  its  validity 
is  not  affected  by  the  fact  that  its  condition  misrepresents  the 
obligation  or  liability  in  fact  secured  and  intended  to  be  secured 
by  it.» 

A  chattel  mortgage  is  presumed  to  have  been  executed  at  its 
date  till  the  contrary  is  shown ;  and  the  time  of  acknowledging  and 

tel  mortgage  as  "  41  Berkshire  hogs  and  not  a  sufficient  description.     Nicholson 

65  g^n  sacks"  is  not  so  uncertain  as  v,  Karpe,  58  Miss.  34. 

to  invalidate  the  mortgage.     Knapp  v.  A  mortgage  of  "30  head  of  cattle,  6 

Dietz,  64  Wis.  31      Compare  Everett  v.  oxen,  3  horses,"  etc.,  is  void  for  uncer- 

Brown,  64  Iowa,  420.  tainty.     Kelly  v,  Reid,  57  Miss.  89;  Mc- 

Beteriptions  whieh  have  been  Held  Too  Cord  v.  Cooper,  30  Ind.  9. 

Indefinite. — The  words  *'  all  book  debts  1.  Parsons  Bank  v,  Sargent,  20  .Kan. 

due  and  owing,  or  which  should,  during  576. 

the  continuance  of  the  security,  become  Bohednle. — A  chattel  mortgage  is  valid 

due  and  owing  to  the  mortgagor,"  in  a  which  describes  the  property  mortgaged 

chattel  mortgage,  must  be  construed  to  by  reference  to  a  schedule  attached  to 

include  all  the  book  debts  becoming  due  another  mortgage  by  the  same  mortgagor 

to  the  mortgagor  in  any  trade  which  he  on  file  in  the  same  office.     Newman  v, 

may    carry  on    anywhere,   though    the  Tymeson,  13  Wis.  172.    SeeVanHeusen 

mortgage  itself  is  for  the  stock  in  trade,  v.  Radcliff,  17  N.  Y.  580. 

fixtures,  etc.,  of  the  mortgagor's  regular  8.  Manor  v,  Sheehan.  30  Minn.  419; 

occupation,  and  are  hence  too  indefinite  Cushman  v.  Luther,  53  N.  H.  562;  Kay- 

to  pass  any  future  book  debts  due  the  sing  v.  Hughes,  64  111.  123. 

mortgagor.     The  clause  is  too  indefinite  But  a  chattel  mortgage  securing  a  col- 

at  law,  and  to  be  effective  in  equity  the  lateral  note,  described  in  the  mortgage 

description  is  not  certain  enough  to  sup-  and  affidavit  as  an  absolute  debt,  is  not 

port  a  bill  for  specific  performance.     Re  valid  against  creditors  of  the  mortgagor. 

Iron  V.  Tailby  (Eng.  Ct.  of  A  pp.),  23  Repr.  Kennard  v.  Gray,  58  N.  H.  51. 

190.  The  Ohio  statute  in  relation  to  chattel 

Under  the  Canadian   statute  (20  Vict,  mortgages  requires  a  mortgage  given  to 

.c.  3,  §  4),  which  requires  that  a  mortgage  indemnify  the  mortgagee  against  a  lia- 

of  chattels  *' shall  contain  such  efficient  bility  as  surety  for  the  mortgagor  to  have 

and  full  description  thereof  that  the  same  entered  thereon  a  true  statement  of  such 

may  be  thereby  readily  and  easily  known  liabilltv,  and   that  the    instrument   was 

and  distinguished,"    a    mortgage  of    a  taken  m  good  faith  to  indemnify  against 

horse  describing  it  simply  as  **  one  sorrel  any  loss  resulting  therefrom,   and  the 

horse"  is,  as  to  third  persons,  void  for  omission  of  such  statement  renders  the 

want  of  sufficient  description.       Mont-  mortgage  void  as  against  the  mortgagor's 

gomery  v  Wight,  8  Mich.  143.  creditors.       Hanes  z/.  Tififany,  25  Ohio 

In  an  intended  mongage  of  crops  in  St.  549. 

these  words,   "all  the  cut  and  growing  Under  a  statute  requiring  the  debt  or 

and  having  grown,"  on  certain  described  liability  intended   to  be  secured  to  be 

lancL  the  word  "crops"  will  not  be  sup-  specified  in  the  condition  of  the  mortgage, 

plied;  the  description  is  fatally  defective,  a  general  description  of  all  debts  or  all 

Clay  V.  Currier,  17  Repr.  (Iowa)  683.  demands  will  not  be  sufficient.     Page  v. 

A  mortgage  upon  a  stated  quantity  of  Ordway,  40  N.   H.  253.      See  Webb  v, 

mixed  logs  in  the  drive  is  void  for  uncer-  Stone,  24  N.  H.  282. 

tainty  as  against  third  persons  if  it  does  Although  a  mortgage  may  be  valid 

not  furnish  the  data  for  separating  the  without  any  written   description  of  the 

mortgaged  logs  from  the  mass.   Richard-  debt,  parol  evidence  is  not  admissible  to 

.4on  V.  Alpena  Lumber  Co.,  40  Mich  203.  vary  the  conditions  expressed.    Vaniey 

'*  One  four-horse  iron-axle  wagon"  is  v.  Hawes,  68  Me.  442. 
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recording  tends  to  establish  the  time  of  execution.^  In  several  of 
the  States  it  is  required  by  statute  that  a  chattel  mortgage  be  duly 
acknowledged  by  the  mortgagor.*  And  a  mortgage  which  is  not 
acknowledged  at  all,  or  not  properly  acknowledged,  although  it 
may  be  obligatory  upon  the  parties  to  it,  is  void  as  to  junior 
mortgagees,  subsequent  purchasers  in  good  faith,  and  creditors  of 
the  mortgagor.^  But  where  the  mortgagee  is  in  possession  of  the 
mortgaged  chattels  before  any  lien  or  other  right  attaches,  the 
mortgage  will  be  good  against  all  persons,  regardless  of  the  ac- 
knowledgment.* 

8.  Affidavit. — In  several  of  the  States  the  statutes  provide  that 
no  chattel  mortgage  shall  be  valid  (except  as  between  the  imme- 
diate parties)  unless  the  mortgagor  and  mortgagee  shall  make  an 
affidavit  that  the  mortgage  is  made  for  the  purpose  of  securing 
the  debt  specified  in  the  consideration  thereof  and  for  no  other 
purpose,  and  that  the  same  is  a  just  debt  due  the  mortgagee  from 
the  mortgagor.*  When  this  is  omitted  the  mortgage  is  not  good 
against  an  attaching  creditor.* 

4.  Who  may  Mortgage  Chattels. — Generally  speaking,  any  person 
who  owns  chattels,  and  who  is  by  law  authorized  to  enter  into 
other  valid  contracts  in  respect  to  his  property,  may  execute  a 


1.  Merrill  v.  Dawson,  i  Hemp.  (U.  S. 
Cir.)  563.  See  Stonebreaker  v,  Kerr,  40 
Ind.  186. 

8.  III.  Rev.  Slat.  c.  95.  §  2;  Minn. 
Genl.  Slat.  1878.  c.  39.  §  3;  Md.  Rev. 
Code  187S,  art.  44,  §§  47-50;  Cal.  Code, 
§  7957:  Colo.  Genl.  Stat.  1883.  §  164: 
Wash.  Code.  §  1987;  Dak.  Civ.  Code.  §§ 
1744-6:  Idaho  Acts  1885,  p.  74.  §  2;  Fla. 
DiK.i88i,  c.  31.  §  I. 

8.  Forest  v.  Tinkham,  29  111  141; 
Sage  V.  Browning.  51  111.  217;  McDowell 
V.  Stewart.  83  111.  538;  Selking  v.  Hebel, 
I  Mo.  App.  340. 

Good  AgainBt  Xortgagor.— A  chattel 
mortgage  made  upon  good  consideration, 
although  it  has  not  been  acknowledged 
according  to  the  statute,  is  good  against 


6    Field  v.  Silo,  44  N.  J.  L.  355- 

But  a  chattel  mortgage  without  the 
affidavit  required  by  statute  is  valid 
against  one  having  knowledge  that  it 
was  made  in  good  faith  and  for  a  valu- 
able consideration.  Roberts  v,  Craw- 
ford, 58  N.  H.  499. 

Statement  of  Coniideration. — Simply 
affirming  under  oaih  that  the  considera- 
tion of  a  chattel  mortgage  is  the  sum  for 
which  it  is  given,  without  disclosing  how 
the  debt  on  which  it  is  founded  arose  or 
was  incurred,  is  not  a  compliance  with 
the  statute  requiring  the  mortgaRec  to 
file  an  affidavit  showing  the  consideration 
of  his  mortgage.  Ehler  v.  Turner,  35 
N.  J.  Eq.  68. 

Where  a  debt  and  a  liability  are  secured 


the  mortgagor  and  any  one  claiming  by  a  chattel  mortgage,  and  the  affidavit 
under  him  by  virtue  of  a  void  convey-  speaks  of  the  debt  only,  the  mortgage 
ance.  Machette  v,  Wanless.  2  Col.  Ter.  will  be  good  as  to  the  debt,  although  in- 
169.  *  valid  as  security  for  the  liability.  Sum- 
Acknowledgment  before  Interested  ner  v  Dalt«>n.  58  N  H.  295. 
Party. — An  acknoivledgment  of  a  chattel  Xode  of  X&king  Affldayit  — If  the  mort- 
niorigage  taken  and  certified  by  a  party  gagor  and  mortgagee  write  their  own 
beneficially  interested  in  it  is  void,  and  names  in  the  body  of  the  affidavit  to  a 


does  not  authorize  record  of  the  instru* 
meni;  nor  does  such  record,  if  made, 
impart  any  legal  notice  to  third  persons. 
Wilson  V.  Traer.  20  Iowa,  231;  Ham- 
mers V.  Doyle,  61  111.  307. 

4.  Chipron  v   Feikert.  68  111.  284. 

5.  New  Hamp.  Genl.  Stat.  187S.  c.  137, 


chattel  mortgage,  this  is  not  a  complfance 
with  the  statute  which  requires  that  the 
parties   shall   make    and    subscribe  the 
affidavit.     Stone   v.   Marvel,   45    N.  H 
481. 

A  chattel  mortgage  to  secure  a  debt 
due  a  town  is  valid  when  the  necessary 


g  6^  Verm.  Rev.  Ls.  1880,  §  1967;  New  affidavit  is  made  and  subscribed  by  one 
Jer.  Act,  1880.  c.  178,  §  2;  Ohio  Rev.  of  the  selectmen  as  such.  Sumner  v. 
Slats.  §  4154;  Nev.  Act,  1S85,  c.  54.  Dalton,  58  N.  H.  295. 
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chattel  mortgage.*  But  one  cannot  mortgage  property  which  he 
does  not  own.  And  if  one  executes  a  mortgage  upon  chattels 
which  belong  to  another,  the  latter's  ratification  will  not  affect  the 
rights  of  one'  taking  a  mortgage  from  the  true  owner  without 
knowledge  of  the  fact  of  ratification.^  The  case  of  a  conditional 
vendee,  who  holds  possession  of  the  goods  but  is  not  to  acquire 
any  title  until  the  price  is  fully  paid,  and  who  attempts  to  mort- 
gage them  before  condition  performed,  is  somewhat  anomalous ; 
but  it  is  generally  held  that  the  original  vendor's  title  overrides 
that  of  the  mortgagee.* 

5.  What  may  be  Mortgaged. — In  most  of  the  American  States 
the  rule  is  that  personal  property  of  every  description  which  has 
an  actual  or  potential  existence,  and  in  which  the  mo]:tgagor 
has  a  present  interest  or  right  oJF  property,  may  be  the  subject 
of  a  chattel  mortgage.*     A  chattel  mortgage  covering  property 

1.  A  chattel  mortgage  duly  executed  1965:  Nev.  Act.  1885,  c.  54:  Wash.  Code, 
bfao  iofant  is  voidable  at  his  election  at  |  1986;  Wyoming  Act.  1882.  c  ii,  §  7; 
anj  lime  before  he  arrives  at  full  age.     New  Mexico  Comp.  Laws,  §  1586. 

and  within  a  reasonable  time  thereafter,  Holllng  Stook. — ^The  rolling  stock  of  a 

and  it  is  avoided  by  any  act  which  evinces  railroad  company  is  personal   property, 

such  purpose.    Chapin  v,  Shafer,  49  N.  and  may  be  made  the  subject  of  a  chattel 

Y.  407.    See  Slate  V.  Plaistcd,  43  N.  H.  mortgage.     Hoyle  v.  Railroad.  54  N.  Y. 

413.                                                ^  314;  Beardsley  V.  Ontario  Bank.  31  Barb. 

If  several   persons  own   property  to-  (N.    Y.)  619;    Sievens   v.   Railroad,   31 

getber  as  joint  tenants  or  tenants  in  com-  Barb.  (N.  Y.)  590. 

0100.  eras  partners. .they  may  all  join  in  But  it  is  also  said  that  rolling-stock 

mortgaging  it.  and  either  may  mortgage  and  other  property  strictly  appurtenant 

bis  individual  interest.     Monnot  z/.  Ibert,  to  a  railroad  is  part  of  the  road,  and  a 

33  Barb.  (N.  Y.)  24;  Milton  v.  Mosher,  mortgai^e  thereof  in  connection  with  the 

7  Mete.  (Mass.)  244;  Shuart  v,  Taylor,  7 '  road,  if  duly  registered  as  a  mortgage  of 

How.  Pr.  (N.  Y.)  251.  realty,  need  not  be  recorded  also  as  a 

A  chattel  mortgage  may  be  executed  chattel  mortgage.     Farmers*  Loan  Co.  v. 

b]r  an  agent  who  is  thereto  authorized.  Railroad.  3  Dill.  (U.  S.  Cir)4i2. 

Brownciltr.  Hawkins,  4  Barb.  (hT.  Y.)  491.  Bank  Stock. — Stock  in  a  banking  corpo- 

Under  the  requirements  of  Colo.  Rev.  ration  may  be  mortgaged  like  any  other 

Slats,  p  103.  and  the  law  of  1874,  p.  196,  personal  property.     Manus  v.  Brookville 

thai  a -chattel  mortgage  be  acknowledged  Bank,  73  Ind.  243.     And  without  a  for- 

before  a  justice   in   whose   district   the  mal  transfer  thereof  on  the  books  of  the 

mortgagor  **  may  reside,"  it  is  held  that  company.     Ede  7/.  Johnson,  15  Cal.  53. 

a  non-resident  person,  whether  natural  Exeontory  Interests. — The  interest  of  a 

or  artificial,  cannot  execute  a  valid  chattel  party  to  an  executory  contract  may  be 

tnonfrage  in  Colorado.     Cook  v.  Hagar,  mortgaged  before  performance.    Forman 

3  Colo.  386.  V.  Procter.  9  B   Mon.  (Ky.)  124.     So  the 

2.  Maier  t'.  Davis.  57  Wis.  212.  obligee  in  a  title  bond  h^is  an  interest 
S.  Gtiod win  z'.  May,  23  Ga.  205;  Kings-  which     he    can     mortgage       Baker    z/. 

land  V   Drum.  80  Mo.  646;  Winchester  Bishop  Hill  Colony,  45  111.  264. 

:-.  King,  46  Mich.   102.     See  infra,  this  But  an  unpaid  legacy  is  not  the  subject 

voluine.  tit.  Conditional  Salrs.  of  a  rhnttr*!  mortgage,  and  an  assignment 

Chattels  in  the  possession  of  a  buyer  of  onr  rtfci  not  be  filed  as  a  chattel  mort- 

who  i^  not  to  become  the  owner  until  he  gage.     Kiltjourne   v.    Fay,   29   Ohio  St. 

has  fally  paid  for  them  may,  at  any  time  264;   Bacon  v.  Bonham,  27  N.  J.  Eq.  209. 

before  the  price  is  wholly  paid,  be  mort-  And  a  mere  possibility  or  expectancy 

ga(^  by  the  seller  to  another   person,  not  coupled  with  any  interest  in  or  grow- 

ami  such  person  will  acquire  a  title  supe-  ing  out  of  property  cannot  be  made  the 

rior  to  that  of   the   conditional   buyer,  subject  of  a  mortgage.    Skipper  v.  Stokes, 

Everett  V.  Hall.  67  Me.  497.  42  Ala.  255;  Purcell  v.  Mather,  35  Ala. 

1  See  New  Hamp.  Gcnl.  Laws,  1878,  570 

c-  »37.  §  1;  Verm.  Rev.   Laws,  1880,  §  The  words  "goods  and  chattels,"  as 
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to  be  afterwards  acquired  by  the  mortgagor  may  be  valid,  as  be- 
tween the  parties,  if  the  property  is  in  existence  at  the  time  the 
instrument  is  executed,  and  if  the  goods  claimed  under  the  mort- 
gage are  clearly  within  its  descriptive  terms.^  But  the  general 
rule  is  that  a  mortgage  of  goods  which  the  mortgagor  does  not 
own  when  the  mortgage  is  made,  though  he  afterwards  acquires 
them,  is  void  as  against  his  attaching  creditors.^    Yet  if,  after  ac- 

used  in  the  recording  acts  of  West  Vir-  8.  Jones    v.     Richardson,    lo    Mete, 

ginia,  do  not  embrace  choses  in  action.  (Mass.)  481;  Looker  v.  Peckwell*  38  N. 

Tingle  v.  Fisher,  20  W.  Va.  497.  J.  L.  253;  Farmers'  L.  &  T.  Co.  v.  Long 

Stook  of  Goods. — A  chattel  mortgage  on  Beach  Improvement  Co.,  27  Hun  (N.  Y.), 

a  stock  of  goods  in  trade  may  be  prima  89. 

facie  fraudulent,  as  being  out  of  the  usual  Doetrine  in  Equity. — Equity  treats  a 

and  ordinary  course  of  business,  but  its  mortgage  of  property  to  be  afterwards 

validity  may  be  established   by   proof,  acquired  as  a  contract  binding  in  con* 

Moore  v.   Young,  4   Biss.  (U.  S.  Cir.)  science  to  execute  a  mortgage  upon  it  at 

128.  the  instant  it  comes  into  being,  and  will 

Ooods  hold  bj  Bftiloo. — A  mortgage  of  enforce  specific  performance.    Further,  it 

a  chattel  is  held  valid,  although,  at  the  considers  it  as  already  done  if  no  specific 

time  of  the  mortgage,   a  third   person  performance  be  requested,  and  then  binds 

holds  the  chattel  in  possession  under  the  everybody  to  respect  the  equitable  lien 

mortgagor,  and  has  a  special  property  who  knows  of  it,  or,  without  knowing  of 

therein.      McCalla  v.   Bullock,   2   Bibb  it,  has  got  the  property  without  valuable 

(Ky.).  288.  consideration.     Little  Rock,  etc.,  R.  Co. 

Proporty  not  in  Kxistonoo. — A  mortgage  v.  Page,  35  Ark.  304. 

of    personal   property  cannot  apply  to  A  hotel  was  leased  for  a  term  of  years 

goods  not  in  existence,  or  not  capable  of  by  an  Indenture  whereby,  among  other 

being  identified  at  the  time  of  its  execu-  things,  the  lessor  sold  to  the  lessee  the 

tion.     Milliman  v.  Naher,  20  Barb.  (N.  furniture  of  the  hotel,  and  the  lessee  re- 

Y.)  37.  sold  the  same  furniture  to  the  lessor  as 

1.  Beall    V.    White,    94    U     S.    382;  collateral    security    for    the    rent,    and 

5>charfenburg  v.   Bishop,   35    Iowa.   60;  further  agreed  that  whatever  furniture  he 

Fejavery  v.   Broesch.  52  Iowa.  88;  Ste-  should  place  on  the  premises  should  be 

phens  V,  Pence,  56  Iowa,  257;  Hughes  considered  as  belonging  to  the  lessor  as 

V.     Wheeler.     20    Repr.     (Iowa),    331;  additional  security  for  the  rent.     New 

Arques  v.  Wasson.  51  Cal.  620:  Curtis  furniture  was  purchased   by  the  lessee^ 

K  Wilcox.   49   Mich.   425;   Williams  v,  which  was  afterwards  levied  upon  by  his 

Winsor.  12  R.  I.  9;  Cayce  v,  Stovall.  50  creditors,  and  the  lessor  applied  for  an 

Miss.  396:  Ludwig  v.  Kipp,  20  Hun  (N.  injunction  to  restrain   the  sheriff  from 

Y.),  265:  Hirshkind  v.  Israel,  18  S.  Car.  selling    the    furniture    under    his    levy. 

157.     Compare  Hunter   7/.   Bos  worth,  43  Held,   that  the  contract  constituted  an 

Wis.    583:    Case  v.    Fish,    58   Wis.    56;  equitable  mortgage,  and   the  prayer  of 

Hunt  V.  Bullock.  23  III.  320.  the    complainant    should    be    granted. 

Stook  in  Trade  —A  clause  in  a  chattel  Smithurst  v.  Edmunds.  14  N.  J.  Eq.  408. 
mortgage  on  a  stock  of  goods  which  pur-  Compare  Griffith  v.  Douglass,  73  Me.  532; 
ports  to  extend  the  lien  of  the  mortgage  s.  c,  40  Am.  Rep.  395. 
over  after  acquired  property  does  not  Natnral  Prodnoo. — At  law  a  mortgage 
render  the  moriRage  absolutely  void  or  sale  of  future  acquired  personal  prop- 
where  there  is  no  arrangement  permitting  erty,  the  mortgagor  having  acquired 
the  mortgagor  to  deal  with  the  mort-  .  neither  the  thing  nor  the  agent  of  its  pro- 
gaged  goods,  and  no  knowledge  ©f  such  duction  at  the  time  of  making  the  con- 
dealing  on  the  part  of  the  mortgagee,  tract,  creates  no  valid  subsisting  property, 
and  the  absence  of  any  intent  to  defraud  But  if  the  future  acquired  property  be  the 
creditors  is  affirmatively  found.  Yates  product  of  present  property  in  the  mort- 
V.  Olmstead.  56  N.  Y.  632;  Brett  v.  gagor — ^as  the  wool  growing  on  a  flock  of 
Carter,  2  Low.  (U.  S.  Dist.)  458.  Com-  sheep,  or  the  produce  of  a  dairy  or  farm, 
pare  Chapin  v.  Cram,  40  Me.  561;  In  re  or  anything  of  that  character — the  mort- 
Bloom,  17  Nat.  Bank  Reg.  425;  Gardner  gage  will  uke  effect  upon  the  property  as 
V.  McEwen,  19  N.  Y.  123;  Chatham  Nat.  soon  as  it  comes  into  existence,  and  will 
Bank  v  O'Brien,  6  Hun  (N.  Y.),  231;  be  perfectly  binding  at  law.  Conderman 
In  re  Manly,  2  Bond  (U.  S.  Dist.),  261.  v.  Smith,  41  Barb.  (N.  Y.)  404. 
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quisition  of  the  property  by  the  mortgagor,  and  before  any  other 
rights  have  intervened,  the  mortgagee,  by  delivery  from  or  by 
consent  of  the  mortgagor,  takes  possession  of  the  property  under 
the  mortgage  conveyance,  the  title  to  the  property,  both  in  law 
and  equity,  will  vest  in  the  mortgagee  as  against  all  persons.^  A 
valid  chattel  mortgage  of  growing  crops  may  be  made  by  the 
owner  thereof,  provided  they  have  a  potential  and  substantial  ex- 
istence at  the  time.*  Whenever  one  person  owns  real  estate  upon 
which  there  are  fixtures  which  belong  to  another  who  has  a  right 
to  the  possession  of  them,  such  owner  may  mortgage  them  by  a 
chattel  mortgage.^     Although  grass  growing  is  in  general  parcel 

1.  Cook  V.  Cothrell,  II  R.  I.  482;  Wil-  Ketler,    69    Ala.    435;    Gotten    v,    Wil- 

'liams  z'.  Briggs,  11  R.  I.  476;  Walker  v.  loughby,  83  N.  Car.  75;  s.  c,  35  Am. 

Vaughn,  33  Conn.   577;  Gregg  v,  San-  Rep.  564;    Hanson  v.  Dennison,    7   III. 

ford,  24  111.  17:  Titus  v,  Mabee,  25  III.  App.  73.     Compare  Comstocks  t^.  Scales, 

257;  Chapin  v.  Cram,  40  Me.  561.  7  Wis.  159. 

A  stipulation   in  a  chattel  mortgage        Unplantod  Crops. — It  is  even  held  that 

that  property  subsequently  purchased  by  a  crop  to  be  planted  on  one's  own  land 

the  mortgagor  shall   be   subject   to  the  or  on  land  to  be  let  to  him,  as  well  as  a 

same  lien,  and  that  the  mortgagor  will  crop  planted  and  in  process  of  cultivation, 

•execute  a  new  mortgage  thereof,  is  an  ex-  is  the  subject  of  a  valid  mortgage.    Raw- 

ecutory  agreement,  which,  until  it  is  exe-  lings  v.  Hunt,  90  N.  Car.  270;  Robinson 

cuted  by  a  new  mortgage,  does  not  bind  v.   Ezzell.    72   N.   Car.    231,    Senter    v. 

after-acquired  property;  nor  does  it  viti-  Mitchell,  16   Fed.  Rep.  206;   Thrash  v, 

ate  the  mortgage  as  to  property  to  whidh  Bennett,  57  Ala.   156;  Hurst  v.  Bell,  72 

it  attached  at  the  time  of  its  execution.  Ala.   336;   Watkins  v.    Wyatt,   9   Baxt. 

Codman  v.  Freeman,  3  Cush.  (Mass.)  306.  (Tenn.)  250.      Compare    Hutchinson   v, 

2.  Minnesota  Linseed  Oil  Co.  v.  Ma-  Ford,  9  Bush  (Ky.),  318;  Comstocks  v. 
gionis,  32  Minn.  193;  Hansen  v.  Den-  Scales,  7  Wis.  159;  Milliman  v.  Neher,  20 
nisOQ,  7   111.  App.  73;   Rider  v.  Edgar,  Barb.  (N.  Y.)  37. 

54  Cal.  127;  Stephens  v.  Tucker.  55  Ga.  A  mortgage  of  crops  to  be  sown  is  too 

543;  Robinson  v,  Ezzell,  72  N.  Car.  231.  indefinite    and     uncertain    to    be    valid 

Compare  Coman  v.  Thompson,  47  Mich,  against  third  persons  unless  at  least  des* 

22;  s.  c,  41  Am.  Rep.  706.  ignating  the  year  or  term  in  which  they 

A  chattel  mortgage  on  a  growing  crop,  are  to  be  grown.     Pennington  v.  Jones, 

as  against  an  attaching  creditor,  continues  57  Iowa,  37. 

to  be  a  lien  on  the  crop  in  the  possession  8.  Godard  v,  Gould,  14  Barb.  (N.  Y.) 

of  the  mortgagor  after  the  severance  and  662;   McEntee   v,   Scott,  2   N.   Y.  Sup. 

removal  from  the  land.     Rider  z\  Edgar,  Ct.  284;  Deering  v.  Ladd,  22  Fed.  Rep. 

54  Cal.  127.  575;  Waterloo  Bank  v.  Elmore,  52  Iowa, 

Part  of  Crop. — A  mortgage  may  be  of  541. 

part  of  a  growing  crop  if  the  part  mort-  The  plaintiffs  built  a  steam-engine  for 

'gaged  is  so  described  as  to  be  identified  a  mill,  and  before  it  left  their  shop  took 

by  parol  evidence,  and  whether  so  iden-  a  chattel  mortgage  upon  it,  with  a  stipula- 

tified  or  not  is  a  question  for  the  jury  tion  that  they  might  take  possession  of 

upon  the  proof.     Stephens  v.  Tucker,  55  and  remove  it  whether  attached  to  realty 

•Ga.  543.  or  otherwise.     The  engine  was  set  up  in 

Maturitj  of  Crop,  when  XateriaL — In  the  mill,  which  had  been  previously  mort- 

some  States  crops   may  be   mortgaged  gaged,  and  which  was  subsequently  sold 

without    regard    to   the    stage   of    their  to  the  defendant  on    foreclosure  of   the 

growth  toward   maturity.     New  Hamp.  mortgage.     Held,  that   the  engine  con- 

■Genl.  Laws,  1878.  c.  137,  §  i;  Nev.  Act.  tinued  personal   property,   and  ihat  the 

1885,  c.  54;  Wash.  Code,  §  1986;  Cook  plaintiffs  were  entitled  to  it.     Eaves  v. 

V.  Steel,  42  Tex.  53.     But  in  New  Mexico  Estes,  10  Kans.  314.  s.  c,  15  Am.  Rep. 

not  until  they  are  matured  and  gathered.  345.     See    also   Pierce   v.    George,    108 

New  Mex.  Comp.  Laws,  §  1586.  Mass.  78;  s.  c,  11  Am.  Rep.  310  and 

A  crop  is  a  "growing*'  crop,  so  that  it  note, 

can  be  mortgaged,  giving  a  legal  title  to  Where  the  owners  of  real  estate  exe- 

the  mortgagee  from  the  time  the  seed  is  cute  a  mortgage  upon  chattels  which  may 

•deposited  in  the  ground.     Wilkinson  v,  properly  be  made  fixtures,  and  subse- 
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of  the  realty,  yet  when  it  is  owned  by  one  who  does  not  also  own 
the  land,  it  is  personalty,  and  may  be  mortgaged  as  such.* 

6.  What  the  Hoitga^  Coren  and  Seenrei. — Where  live-stock  is 
mortgaged,  the  natural  increase  and  produce  of  the  stock  also  be- 
comes subject  to  the  mortgage.'*  And  where  unfinished  articles  of 
manufacture  are  mortgaged,  and  the  mortgagor  afterwards  adds 
labor  and  materials  to  them,  the  mortgagee  will  hold  them  as 
against  a  creditor  of  the  mortgagor,  provided  they  remain  substan- 
tially the  same  as  when  mortgaged.*  And  the  same  is  true  of 
new  material  added  to  the  mortgaged  articles  by  way  of  repairs.* 
A  mortgage  may  be  made  to  cover  a  stock  of  merchandise  as  it 
changes  by  sales  and  purchases,  but  it  ought  only  to  be  en- 
forced to  the  extent  of  the  value  of  the  stock  on  hand  at  the  time 
when  it  was  given,  at  least  as  against  any  person  having  an  earlier 
.claim  in  respect  to  goods  subsequently  purchased.*     But  in  gen- 

qnently  aSx  them  lo  the  real  estate,  no  able  of  ideniificalion  bjr  parol  evidence. 

perEon  having  knowledge  of   such  facts  Comins  v.  Newton,  lo  Allen  (Mass.),  (iS. 

can,   by  purchase  of  the  real  estate  or  Where  the  mortg^or  of  a  vcmcI  re- 

othcrwise,  acquire   from  the   mortgagor  moved   ihe  old   sails,   which  were  worn 

any  title  to  such  chattels  paramount  to  out.  and  put  on  new  ones,  and  the  vessel 

the   mortgagee.      Sowden   v.   CraJg,    z6  passed   into  the  possession  of  the  mott- 

lowa,  156.  %9.^K,  ktld.XMaw^K  new  sails  also  passed 

But   fixtures  so  permanently  attached  as  in   the  case  of  repairs,  and   that  the 

10  (he  realty  as  to  become  a  pari  thereof  mortgagor  could  not  maintain  trover  for 

as  between  vendor  and  vendee  pass  to  the  sails.     Southworth  I'.  Isham.  3Sandf. 

the  vendee  free  from  the  lien  of  a  prior  (N.  Y,)  448. 

chattel   morlg^e  of  which   said  vendee  New  priming  materials,  purchased  after 

bad  no  notice.     A  purchaser,  in  eiamin-  the  Riving  of  a  chattel  mortgage  on  (he 

ing  [he  title  to  real  estate,  is  not  required  establishment  to  supply  the  wear,  decay. 

to  examine  the  records  of  chattel  mort-  and   destruction   of   the   old,  and  which 

gages.     BHnghoIR  v.   Municnmaicr,  zo  have  been  so  commingled  with  the  old  as 

Iowa,  513.  not  to  be  readily  distinguished,  would  be 

1.  Smith  V.  Jenks,  i  Dcnio  (N.  Y.).  5B0.  included  in  the  mortgage  and  become  a 

%.   Forman  v.  Proctor,  q  B.  Mon.  (Ky.)  part  of  the  mortgaged  property  by  arces- 

194:  Kellogg  V.  Loveley.  46  Mich.  131:  s.  sion,  but  if  so   kept   separate  as  to  be 

c,  41   Am.  Rep.   151;  Gundy  v.  Biteler,  readily  distinguishable,  would  not  be  so 

6  III.  App.  510.  included.      Fowler  ».  Hoffman,  31  Mich. 

A  itiongage  of    two  coivs,   which  was  315- 

duly  reconled,  faiteil  to  include  their  in-  6.  Goodrich   i>.   Williams.   50   Ga.  43J 

crease.      The    morlBagor,    whi    retained  (construing    Ga.     Rev.     Code,    g    1954}; 

possession  of  the  cows,  sold  their  calves  Chisbolm  v.  Crittenden,  45  Ga  313. 

when   they  were   eighteen   months   old.  )f  a  mortgagor,  who  is  intrusted  with 

Httd.  that  the  mortgage  would  not  defeat  the  possession  of  the  mortgaged  goods, 

the  sate.     Winter  v.  Landpbere,  43  Iowa,  intermix    them,    purpOMly    or    through 

471.  want  of  proper  care,  and  without  the  con- 

3.  Harding;-,  Cotburn.  13  Mete.  <Mas<:.)  sent  of  the  mortgagee,  with  other  prop- 
333;  Crosby  -v.  Baker.  6  Allen  (Mass.),  erty  of  his  own.  so  that  they  cannot  be 
Z95;  Dehority  v.  Pajtson.  g?  [nd.  353.  disiinguished.  the  whole  mass  is  subject 

A  mortgage  of  leather,  cut  and  prepared  10  the  lien  and  operation  of  the  mortgage. 

for    the    manufacture   of    shoes,   covers  Willard  v.   Rice.   II    Mete.  (Mass.)  Vjy. 

shoes  subsequently  made  from  it  by  the  Dunning  v.  Stearns.  9  Rarh.  (N.  Y.)  630; 

mortgagor.       Putnam    v.    Gushing,     10  Adams  p.  Wilde*.  107  Mass.  133:  Fuller 

Gray  (Mafs).  314.  v.  Paige.  a6  III.  358;  Simmons  v.  Jenkins, 

4.  B«p*ln.— A  mortgage  of  a  gun.  76  III.  479.  Compart  Wilcox  w.  Jackiion, 
which  is  subsequently  broken  by  acci.  7  Colo.  531;  Hamilton  v.  Rogers,  S  Md. 
dent  and  repaired,  will  be  valid  against  30r. 
an  attaching  creditor,  altlinugh  Ihe  lock 
and  stock  are  changed,  provided  it  is  cap- 
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eral  the  lien  of  the  mortgage  will  be  restricted  to  such  articles  as 
are  specifically  mentioned  in  it  or  clearly  embraced  within  its 
terms.*  Where  personal  property  is  mortgaged  to  secure  a  debt, 
and  the  mortgagor  exchanges  such  property  for  other  property,. 
with  the  assent  of  the  mortgagee,  the  latter  property  cannot  be 
held  under  the  mortgage,  at  least  as  against  third  persons.^  A 
mortgage  of  personal  chattels  which,  under  the  statutes,  is  fraudu- 
lent and  void  as  to  a  part  of  the  chattels  covered  by  it  (e.g.,  as  be- 
ing intended  to  delay  and  defraud  creditors),  is  void  altogether.* 

A  chattel  mortgage  made  to  secure  future  advances  is  not  on 
that  account  fraudulent  as  a  matter  of  law.^     The  fact   that  a 

diase-money,  and  afterwards   formed  a  between  the  parties.     Sharpe  v.  Pearce, 

copartoership   with    S.,   who    furnished  74  N.  Car.  600. 

goods  of  equal  value.    Held^  that  pur-        No  verbal  agreement  entered  into  be- 

cbascs  made  by  the  firm  of  S.  &  H.,  to  tween  the  mortgagor  and  mortgagee  after 

sapply  the  deficiency  made  by  sales  from  the  execution  of  a  chattel  mortgage  can» 

ihc  stock  bought  from  A.,  were  not  sub-  as  between  the  mortgagee  and  a  subse- 

jcct  to  the  mortgage.    Anderson  v.  How-  quent    purchaser    from    the  mortgagor, 

ard.  49  Ga  313.  subject  property  not  originally  included 

A  mortgage  of  all  thie  goods  in  a  cer-  within  the  mortgage  to  its  terms,  or  give 

laio  store  covers    the    goods,    though  the  mortgagee  a  lien  thereon.     Powers 

moved  to  another  place.     Wheelden  v,  r.  Freeman,  2  Lans.  (N.  Y.)  127.     But  it 

Wilson,  44  Me.  i.  might  bind  the  parties  themselves.  Burns 

I.  A  chattel  mortgage  on  the  "fixtures,  v.  Campbell,  71  Ala.  271. 
funiuure,  and    appliance  used    in  and         The  terms  of  a  mortgage  cannot  be 

aboQt  the  carrying  on  of  "  a  certain  store,  controlled,    nor  fraud    in    its  execution 

does  not  cover  wagons  and  teams  used  shown,  by  the  understanding  of  a  witness  . 

for  the  delivery  of  goods.     Van  Patten  v.  as  to  what  property  was  covered  by  it, 

UoDard,  55  Iowa,  520.  especially  when  he  does  not  state  when 

Aroonii(ageof  **  groceries'*  contained  he    had    this    understanding.     Hurd   v,. 

in  a  "country  and  village  grocery  store."  Gallaher,  14  Iowa,  394. 
does  not  include  pails,  shovels,  and  the        A  mortgagee  of  personal  property  has 

lilse,  although  .such    goods   are   usually  no  claim  upon  a  note  taken  by  the  mort- 

kepi  for  sale  in  such  a  store.     Fletcher  z'.  gagor  in  payment  of  the   property  and 

Pcwers,  131  Mass.  333.  transferred  to  a  third  person,  having  no 

A  piano,  billiard  table,  and  paintings  notice  that  the  note  was  given  for.mort- 

are  included  in  a  mortgage  of  "all  the  gaged  property.     Kahler  v,  Hanson,  53. 

furniture'*  in  a  certain  house.     Sumner  Iowa,  698. 

V.  Blackslec,  59  N.  H.  242;  s.  c,  47  Am.        8.  Russell   v.    Wynne,  37   N.  Y.  591; 

Rep.  196.  Yates  v,  Olmstead,  56  N.  Y.  632.     Com- 

.A  chattel  mortgage  of  a  stock  of  goods  pare   Barron   v.    Morris,   14   Nat.  Bank, 

and  **  all  books  of  account  and  rights  of  Reg.  371;  State  v.  Tasker,  31  Mo  445. 
credit  arising  out  of  said  business,"  was        But  the  validity  of  a  mortgage  is  not 

held  not  to  cover  subsequently  accruing  in  the  least  affected  by  the  fact  that  the 

accounts  on  sales  with   the  mortgagee's  mortgagee  holds  other  independent  colla- 

consent  in  the  regular  course  of  trade,  teral  security  for  the  debt  secured  by  the 

Lormerv.   Allvn,   64    Iowa,   725.     See  mortgage.     Ayres  z/.  Wattson,  57  Pa.  St, 

La'^hbrooks  v.  Hatheway,  52  Mich.  124;  360. 
Kemp  I'.  Carnley,  3  Duer  (N.  Y.).  i.  4.   Tones  v.  Indemnity  Co.,  loi   U.  S. 

A  mortgajje  of  **ihe  goods  and  chat-  622;  Lawrence  v.  Tucker,  23  How.  (U. 

tt^s  now  in"  the  mortgagor's  store,  **a  S.)   14;  Holbrook  v.   Baker,  5  Me.  309;. 

schedule  of  which  is  hereunto  annexed,"  Googins  v   Gilmore,  47  Me.  9;  Boswell 

covers  only  the  goods   in   the   store  of  ta    Goodwin.    31    Conn.   74;    Brown   v. 

'Which  a  schedule  was  made.     Partridge  Kiefer,  71  N.  Y.  610;  Ackerman  v,  Hun- 

».  White.  59  Me.  564.  sicker.  85  N.  Y.  43;   Carpenters.  Blote, 

».  Rhinestr.  Phelps,  3  Gilm.  (III.)  455:  i  E.  D.  Smith    (N.  Y.).  491:  Steiner  v. 

^°^  ».  Pearce.  74  N.  Car.  600;  Rose  McCall.  61  Ala.  406;    Speer  v.  Skinner, 

«■  wan.  loMd.  466;  Barnard  v.  Eaton.  35   III.   282;    Carter  z^.  Rewey,  62  Wis. 

2Uish.(Mass.)  294.     But  it  might  be  as  552;  Berry  v.  O'Connor,  19  Repr.  (Minn.) 
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chattel  mortgage  is  given  for  a  sum  greater  than  the  actual  liabil- 
ity of  the  mortgagor  to  the  mortgagee,  does  not  of  itself  render 
the  mortgage  void  at  law.*  The  fact  that  a  chattel  mortgage  ap- 
pears on  its  face  to  be  given  to  secure  an  absolute  debt,  but,  in 
fact,  was  in  good  faith  given  to  secure  against  a  contingent  liability 
as  surety,  does  not  avoid  it  as  to  creditors  of  the  mortgagor.*     A 


574;    Madigan  v.  Mead,   31    Minn.  94;  mature/' does  not  secure  notes  given  in 

Necklin  v.  Nelson,  19  Repr.  (Oreg.)  181;  renewal  of  the  original  mortgage  notes, 

Jones  on  Chatt.  Mcgs.gg  94-971  Herman  they  being  given  up.     Ayres  v,  Wattson, 

on  Chatt.  Mtgs.  §  50.  57  Pa.  St.  360. 

Pretent  and  Fature  Debts. — In  the  ab-  1.  Frost    v,  Warren.   42   N.   Y.   204; 

sence  of  any  showing  of  fraud,  a  chattel  Goff  v.  Rogers,  71  Ind.  459;   Barkon  v. 

mortgage  given  as  continuing  security  to  Sanger,  47  Wis.  500.     But  if  the  amount 

cover  present  and  future  indebtedness  is  is   materially  larger  than  that  due,  this 

valid  as   to  the  mortgagor's    creditors,  may  be  a  badge  of  fraud,  and  the  question 

Brown  v.  Kiefer,  71  N.  Y.  610;  Speer  v.  is  for  the  jury.     Goflf  v,  Rogers,  71  Ind. 

Skinner,  35  III.  282;  Googins  v,  Gilmore,  459. 

47   Me.   9;    Fairbanks  v,  Bloomfield,    5  To  render  a  chattel  mortgage  void  in 

Duer  (>I.  Y.),  434;  Lawrence  v.  Tucker,  law,  because  taken  for  a  larger  amount 

23  How.  (U.  S.)  14.  than  was  in  fact  due  the  mortgagee,  it 

As  to  whether  a  mortgage  which,  on  its  must  appear  that  it  was  so  taken  inten- 

face,  is  given  to  secure  a  present  debt,  tionally,  and  not  by  mere  mistake,   in 

but  which  is  known  to  have  been  given  computation     or    otherwise.       Kalk    v. 

only  to  secure  future  advances  or  credits,  Fielding.  50  Wis.  339. 

is  valid  as  against  creditors  or  purchas-  But  the  taking  a  chattel  mortgage  for  a 

ers,  see   Westcott  v.  Gunn,  4  Duer  (N.  greater  amount  than  is  due,  from  a  party 

Y.),  107.  known  by  the  mortgagee  to  be  in  failing 

If  the  condition  of  a  mortgage  is  broad  circumstances  and  pressed  by  his  credit- 
enough  to  cover  future  claims,  it  will  be  tors,  is  conclusive  evidence  of  fraud, 
construed  to  apply  to  existing  debts  or  Butts  v.  Peacock,  23  Wis.  359. 
liabilities,  if  the  language  does  not  forbid  Justly  Dne. — The  sum  **  justly  due** 
such  construction,  and  rhe  mortgage  will  upon  a  chattel  mortgage  given  to  secure 
not  be  void  for  that  cause  as  to  existing  future  contingent  liabilities,  and  to  be  as- 
claims.     Page?/.  Ordway,  40  N.  H.  253.  certained  by  the  court  where  the  property 

Future  Advances  Xnst  be  Contemplated,  is  attached,  and  the  mortgagee  summon- 

— A  chattel  mortgage  cannot  be  extended  ed  as  trustee  under   Mass.  Genl.  Stats, 

to  cover  advances  not  contemplated  at  ch.  123,  §  67,    is  that  sum  which  will 

the  time  of  its  execution.     Sims  v.  Mead,  fully  secure   the   mortgagee  against  all 

29  Kans.  124.     Or  not  expressed  in  the  such  liabilities  covered  by  the  mortgage, 

instrument.      Driver  v,    McLaughlin,    2  Rogers  v.  Abbott,  128  Mass.  102. 


Wend.  (N.  Y.)  596. 

A  mortgage  of  personal  property  given 
to  secure  the  payment  of  such  sums  as 
may  thereafter  become  due  to  the  mort- 
gagee is  not  a  valid  security,  as  against 


The  word  '*due"  in  a  stipulation  con- 
tained in  a  chattel  mortgage,  providing 
for  insurance  for  the  mortgagee's  benefit 
in  a  sum  equal  to  the  full  amount  due  on 
the  mortgage,  is  construed  to  be  synony- 


a  judgment  creditor  of  the  mortgagor,  for  mous  with  *'  owing,"  and  to  contemplate 
claims  accruing  after  the  property  was  at-  insurance  to  the  extent  of  the  amount  re- 
tached   in   his   suit,  and    the   mortgagee    maining  unpaid.     Fowler  z/.  Hoffman,  31 


m 
summoned  as  trustee.  Barnard  v.  Moore, 
8  Allen  (Mass.),  273. 

Partnership  Debts.  ~ 
firm,  though  valid  to 
vances,  cannot  inure  to  secure  advances 
made  to  their  successors  after  a  dissolu- 
tion  of    the    original   firm.     Monnot  v, 
Ibert,  33  Barb.  (N.  Y.)  24. 

Benewal  Notes. — A  mortgage  "  for  the 
better  security  of  two  notes,"  etc.,  the 
condition  of  which  was  that  the  mortgage 
-should  cease  if  the  mortgagor  paid  the 


A  mortgage  by  a 
secure  future  ad- 


Mich.  215. 

8.  Goodheart  v.  Johnson,  88  Dl.  58. 
Compare  Belknap  v,  Wendell.  31  N.  H. 
92.     See  Treat  v,  Gilmore,  49  Me.  34. 

A  clause  in  a  chattel  mortgage  given 
as  security  to  an  accommodation  indorser 
for  the  payment  of  certain  notes  therein 
named,  providing  that  the  mortgagor 
would  indemnify  the  mortgagee  for  all 
damages,  costs,  etc., which  he  had  incurred 
or  might  incur,  or  in  any  way  become 
liable  for,  on  account  or  by  reason  of  the 
:said  notes  **  on  the  days  they  respectively    use  of  his  name  as  indorser  or  otherwise, 
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Utm  flf  ClfA  'fXEL  MOR  TGA  GES.    Mortgagor'!  Interert. 

mortgage  founded   on  a  usurious  consideration   is  utterly  void 
against  all  other  liens.^ 

7.  Vatnre  of  Mortgagor's  Intereit. — While  the  mortgagor  of  per- 
sonal property  remains  in  possession,  before  default,  he  has  such 
an  interest  that  he  may  (unless  forbidden  by  the  terms  of  the 
mortgage)  sell  and  deliver  the  mortgaged  goods,  and  convey  to  the 
purchaser  all  the  interest  which  he  himself  has,  the  purchaser  hold- 
ing subject  to  the  mortgage ;  and  the  latter  may  in  turn,  before 
default,  sell  and  deliver  to  another  person,  with  the  same  effect ; 
and  the  remedy  of  the  mortgage,  upon  breach  of  condition,  is  to 
follow  the  property  into  the  hands  of  the  last  purchaser.*  And 
until  a  chattel  mortgage  becomes  absolute  by  non-performance  of 
its  condition,  the  mortgagor  has  an  interest  in  the  chattels  which 
is  liable  to  levy  and  sale  on  execution,  and  the  purchaser  takes 
subject  to  the  mortgage,  and  acquires  the  right  of  redemption.* 

for  the  mortgagor's  accommodation  or  solvent  laws.     Denny  v.  Dana,  a  Cush. 
benefit,  tppUes  to  and  covers  other  simi«  (Mass.)  i6o. 

hr  notes  oQtstanding  at  the  date  of  the  8.  Hall  v,  Sampson,  35  N.  Y.  277; 
tnortgige,  although  not  specified  therein.  Goulet  v.  Asseler,  22  N.  Y.  228;  Hamill 
tvjkjv.  Larmouth,  56  Barb.  (N.  Y.)2i.  v.  Gillespie,  48  N.  Y.  556;  Hathaway  v. 
If  a  mortgage  of  personal  property  is  Brayman,  42  N.  Y.  322;  s.  c,  i  Am. 
giTen  to  secure  a  debt,  liability,  or  agree-  Rep.  524;  Gardner  v.  Morrison,  12  Ala. 
neot,  the  debt,  etc..  must  be  strictly  be-  547.  Compare  Travis  v.  Bishop,  13  Mete, 
tween  the  mortgagor  and  mortgagee.  (Mass.)  304;  Hurt  v.  Reeves,  5  Hayw. 
Pirker  v.  Morrison,  46  N.  H.  280.  (Tenn.)  50.     See  infra,  §§  ii,  13,  16  of 

Where  a  chattel  mortgage  is  made  as   this  article. 
Mcaritj  for  the  payment,  *' according  to       8.  Champlin  9.  Johnson,  39  Barb.  (N. 
tsteflor."  of  a  promissory  note,  payable  at   Y.)  606:   Hull  z^.  earn  lev,  11  N.  Y.  501;. 
idajcertain,  which  has  passed,  the  condi-    Hamill  v,  Gillespie,  48  N.  Y.  556;   Olds 
don  most  be  aoderstood  to  be  the  pay-   v,  Andrews,  66  Ind.  147;  Durfee  v.  Grin- 
oeni  of  the  note  in  its  then  existing  state,    nell,  69  111.  371;    Nelson  v.  Ferris,   30- 
Pettis  V.  Kellogg.  7  Cush.  (Mass.)  456.       Mich.  497. 

1.  Thompson  v.  Van  Vechten,  27  N.  Whether  or  not,  under  the  laws  of 
T.  568;  Leslie  v.  Hoffman,  i  Edm.  Sel.  South  Carolina,  there  remains  such  a 
Cat.  (N.  Y.)  475.  legal  estate  in  the  mortgagor  of  a  chattel. 

Where  a  chattel  mortgage  was  made  to  at  least  until  breach  of  condition,  as*  is 
Kcnre  in  part  a  valid  debt,  and  in  part  the  proper  subject  of  levy  and  sale  under 
the  fayment  of  a  note  given  upon  a  execution,  he  certainly  has  the  right  to 
osonoos  agreement,  held,  that  the  mort-  continued  possession  and  use  of  the 
gage  could  only  be  enforced  to  the  chattel  until  that  event,  unless  expressly 
extent  of  the  valid  debt,  and  as  to  the  denied  in  the  instrument.  McKnight  v. 
Tcsidne  it  was  void.  Langdon  v.  Gray,  God  on,  13  Rich.  (S.  Car.)  222. 
S2  How.  Pr.  (N.  Y.)  387;  Vesey  v.  Ock-  Aft«r  Beffttdt.— After  the  debt  has  be- 
ington,  16  N.  H.  479.  come  due  the  mortgagee  acquires  an  ab- 

Whcre  a  chattel  mortgage  on  its  face  solute  title,  and  the  mortgagor,  although 
ud  by  its  terms  is  given  to  secure  a  remaining  in  possession,  has  no  longer 
asorions  note,  but  the  note  secured  by  k  any  interest  which  can  be  levied  upon 
expresses  a  legal  rate  of  interest,  the  and  sold  by  virtue  of  an  execution. 
noTtgage  is  only  apparently  and  not  in  Champlin  v.  Johnson,  39  Barb.  (N.  Y.)* 
fact  osurions.  and  therefore  is  valid.  606;  Judson  v,  Easton,  58  N.  Y.  664; 
Ward  V.  Anderberg,  17  Repr.  (Minn.)  Nichols  z^.  Mead.  2  Lans.  (N.  Y.)  222. 
1S4-  One  who  gives  a    chattel   mortgage, 

mitfaa  «r  Statatst. — A  mortgage  specifying  no  time  of  payment,  to  secure 
^Bade  to  secure  the  payment  of  promis-  a*  debt  already  overdue,  has  thereafter  no 
'ory  notes,  part  of  the  consideration  of  leviable  interest  in  the  mortgaged  chat- 
vhich  is  spirituous  liquors  sold  in  viola-  tels.  The  mortgagee  becomes  the  abso- 
Jjn  of  law,  is  wholly  void.  Brigham  v.  lute  owner,  and  the  interest  of  the  mort- 
^°J^.  14  Gray  (Mass.),  522.  So  of  a  gagor  is  merely  the  right  to  pay  off  the^ 
^^  which  is  in  contravention  oi  the  in-   mortgage  debt„aiKihis  possession  is  that 
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VaUdity,  by  What  CHATTEL   MORTGAGES,  LawOoTmed. 

Where  a  chattel  mortgage  specifically  defines  the  circumstances 
under  which  the  mortgagee  shall  become  entitled  to  the  possession 
of  the  property,  the  law  implies  an  agreement  that  it  is  to  remain 
meantime  in  the  mortgagor.^ 

8.  Validity,  by  What  Law  Governed.— The  general  rule  is,  that  a 
chattel  mortgage  which  is  valid  under  the  laws  of  the  State  where 
it  was  executed,  both  as  between  the  immediate  parties  thereto 
and  as  against  third  persons,  will  be  so.  held  by  the  courts  of  a  sis- 
ter State  to  which  the  property  may  be  removed.*  And  if  a  mort- 
gage is  valid  where  it  is  made,  and  if  it  is  executed  and  recorded 
according  to  the  laws  of  the  State  or  country  of  its  execution,  it 
will  be  enforced  in  the  courts  of  another  State  or  country  as  a 
matter  of  comity,  although  it  is  not  executed  according  to  the  re- 
-quirements  of  the  law  of  the  latter  State ;  and  this  is  because  of 
the  general  principle  that  the  law  of  the  place  of  contract  governs 
as  to  the  nature,  validity,  construction,  and  effect  of  the  contract.* 

•of  a  bailee.     Battes  v.  Ripp,  lAbb.  App.  unknown  to  the  laws  of  Louisiana,  they 

Dec.  (N.  v.)  78.  cannot  be  enforced  in  that  State,  where 

1.  Hall  2/.  Sampson,  35  N.  ¥.1274.  movables  are  not  susceptible  of  being 

Although  .property  is  mortgaged  by  one  mortgaged,  and  the  supreme  court  is  not 

person  to  another,  that  does  not  author-  bound  by  the  comity  of  nations  to  enforce 

ize  any  one  but  the  mortgagee,  or  one  a  contract   which,  if  made  there,  could 

claiming  under  him,  to  take  the  property  not  defeat  the  rights  acquired  by  attach- 

from   the  mortgagor,  and   if  any   other  ment  under  the   State    law.     Delop    v. 

person  does  so  he  will  be  liable  for  more  Windsor,  26  La.  Ann.  185. 
than    nominal    damages.      Tallman    v.        Inyalid  at  Commoii  Law. — A    chattel 

Jones,  13  Kans.  438.  mortgage,  appearing  on  its  face  to  have 

8.  Offutt  V.   Flagg.  10  N.  H.  46;  Fer-  been  executed  in  another  State,  will  not 

^son  V.  Clifford.  37  N.  H.  86;  Jones  v.  be  upheld  to  defeat  the  title  of  an  inno- 

Taylor.  30V1.  42;  Taylor  v.  Boardman,  cent   purchaser  here,    though  shown  to 

25  Vt.  581;  Cobb  V.  Buswell,  37  Vt.  337;  have  been  recorded  in  the  county  where 

Bigelow  V.  Bridge  Co..    14  Conn.   583;  executed,  it  not  being  valid  at  common 

Rhode  Island  Bank  v.  Danforth,  14  Gray  law  and  not  shown  to  be  valid  by  the 

(Mass.),   123;  Martin  v.    Hill,    12    Barb,  lex  loci  contractus,     Blystone  v,  Burgett, 

(N.  Y.)63i;  Whitman  v.  Conner,  40  N.  10  Ind.  28. 

Y.  Super.  Ct.  339;  Ryan  v.  Clanton,  3        Lex  Bitni  Governi.— The  law  of  the 

Strobh.  (S.  Car. J  411;  Barker  v,  Stacy,  Siate  in  which   personal  property  is  at 

25  Miss.  477;  Hall  V.  Pillow,  31  Ark.  32;  the  time  of  its  being  mortgaged,  as  to  the 

Blystone  v.   Burgett,  10  Ind.   28;  Ames  steps  necessary  to  be  taken  to  give  the 

Iron    Works  v.   Warren,    76   Ind.    512;  mortgage  validity  as  against  creditors  or 

Simms  z/.   McKee.  25  Iowa,  341;    Smith  subsequent  purchasers  or  incumbrancers, 

7).  McLean,  24  Iowa,  322;  Feurtz^.  Rowell,  governs  when  the  mortgage  is  relied  on 

62  Mo.  524.  in  the  courts  of  that  State  as  the  basis 

Thus  the  Vermont  rule  of  law  requiring  of  an  action  or  a  defence,  although  the 

a  change  of  possession  to  render  valid  a  mortgage  may  have  been  executed  in  an> 

chattel   mortgage  does  not  apply  to  a  other  State  and  for  the  purpose  of  secur- 

mortgage  made  in  another  State,  where  ing  an  obligation  made  and  to  be  per- 

the  parties  resided  and  where  the  prop-  formed  in  the  latter.  Whitman  v.  Conner, 

erty  was  situated  at  the  time  the  mort-  40  N.  Y.  Super.  Ct.  339. 
gage  was  executed,  when  no  change  of        The  registration  of  a  chattel  mortgage 

possession  is  required  by  the  law  of  that  in  Missouri,  the  residence  of  the  parties, 

State;    and  the   property    when    subse-  while  the  property  mortgaged  is  in  Kan- 

quenily  brought  into  Vermont   by   the  sas,  is  not  sufficient  notice  to  creditors  in 

mortgagor,  with  the  consent  of  the  mort-  Kansas.  Golden  v.  Cockril,  i  Kan^.  259. 

gagee,  cannot  be  attached  by  the  credi-  SeeLangworthyz'.  Little,  12  Cush.  (Mass.) 

tors  of  the  former.     Cobb  v,  Buswell,  37  109. 
Vt.  337.  8.  Oflutt  V.  Flagg,  10  N.  H.  46;  Fergu- 

LooiiiUiia. — Chattel    mortgages    being  son  v.  Clififord,  37  N.  H.  86;  Bigelow  v, 
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Begistration.                  CHATTEL  MORTGAGES.  B«giitrfttiou. 

9.  Eegistration. — It  is  provided  in  nearly  all  the  States  that  chat- 
tel mortgages  shall  be  filed  in  a  designated  office — or  recorded,  or 
registered — or  else  they  shall  not  be  valid  as  against  creditors  of 
the  mortgagor  or  subsequent  purchasers  or  incumbrancers  without 
notice,  unless  the  property  mortgaged  is  delivered  to  and  retained 
by  the  mortgagee.*     The  object  of  requiring  a  chattel  mortgage 

Bridge  Co.,  14  Conn.    583;  Langworihy  1879,  c.  68,  §9;  Mansfield's  (Ark.)  Dig. 

V,   Little,  12  Cush.   (Mass.)  109;  Rhode  §§  4742,  4750;  Ohio  Rev.  Stats.  1880,  g 

Island  Bank  zr.  Danforth,  14  Gray  (Mass.).  4150;  Ind.  Rev.  Stats.  §  4913;  III.  Rev. 

123;  Tyler  v,  Strang,   21   Barb.  (N.  Y.)  Stats,  art.  95,  §  i;  Iowa  Rev.  Code,  ^ 

198;  Nichols  V,  Mase,  25  Hun  (N.  Y.),  1923;    Mo.    Rev.    Stats.   §  2503;    Mich. 

640;  Whitman  z'.  Conner,  40  N.  Y.  Super.  Annot.  Stats.  §  6193;  Wis.  Rev.  Stats.  § 

Ct.  339;  Martin  v.  Hill.  12  Barb.  (N.  Y.)  2313;  Minn.  Gen'l  Stats.  1878,  c.  39.  §  i; 

631;  Edgerlv   v.    Bush,    81    N.   Y.    199;  Nebr.   Corap.  Stats,   pt.   I,  c.   32.  §  14; 

Wilson  V.  Carson,  12  Md    54;  Ryan  v.  Cal.  Code,  §  7957;  Oreg.  Gen'l  Ls.  1872, 

Clanton,  3  Strobh.  (S.  Car.)  411;  Barker  c.  6,  §  46;  Nev.  Comp.  Ls.  §  294;  Colo. 

V,  Stacy,  25  Miss.  471;  Beall  v.  William-  Gen'l  Stats.  §§  163.  172;  Wash.  Code,  § 

son,  14  Ala.  55:  Hall  v.  Pillow,  31  Ark.  1987;  Dak.  Civ.  Code,  §  1744;  Montana 

32;  Kanaga  v.  Taylor.  7  Ohio  St.  134;  s.  act  1881,  p.  3,  §§  i,  4;  Wyom.  act  1882, 

c,  70  Am.  Dec.  62;  BIystone  v.  Burgett,  c.  11,  §  2. 

10  Ind.  28;  Ames  Iron  Works  v,  Warren,  BIUb  of  Sale. — "  A  bill  of  sale,  absolute 

76  Ind.  512;  Arnold  v.  Potter,  22  Iowa,  upon  its  face,  but  executed  as  a  security 

194;  Smith   V,    McLean,   24   Iowa,   322;  and  intended  to  operate  as  a  mortgage, 

Simms  v.  McKee,  25  Iowa,  341;  Feurt  v,  is  within  the  operation  of  a  statute  mak- 

Rowell,  62  Mo.  524.  ing  void  a  mortgage  not  recorded  in  case 

Thus  where  a  chattel  mortgage  has  the  property  be  not  delivered  to  and  re- 
been  duly  executed  and  recorded  in  Mas-  tained  by  the  mortgagee."  Jones  on 
sachuseits,  and  the  mortgagor  removes  Chatt.  Mtgs.  §  275;  Necklin  v.  Nelson, 
with  such  property  into  New  Hampshire,  19  Repr.  (Oreg.)  181;  Kuhn  v.  Graves, 
;.  new  record  of  the  mortgage  need  not  9  Iowa,  305;  Cooper  v.  Brock,  41  Mich, 
be  made  in  the  latter  State.  Oflutt  v.  491;  Fuller  v,  Parrish,  3  Mich.  211: 
Flagg.  10  N.  H.  46;  Nichols  v.  Mase,  25  CommVs  v.  Babcock,  5  Oreg.  472. 
Hun  (N.  Y.),  640.  VMieli. — The  statute  in  relation  to  the 

Bole  in  Xiohigan. — In  Montgomery  v,  registration  of  chattel  mortgages  does  not 
Wight,  8  Mich.  143.  it  is  said  that  laws  apply  to  property  in  vessels  which  are 
for  recording  chattel  mortgages  can  have  duly  registered  and  enrolled  according  to 
no  force  beyond  the  jurisdiction  of  the  the  laws  of  the  United  States.  Wood  v, 
sovereignty  enacting  them,  and  the  rec-  Stockwell,  55  Me.  76;  Cunningham  v, 
ord  of  a  chattel  mortgat^e  in  Canada  is  Tucker.  14  Fla.  251. 
therefore  no  notice  to  the  creditors  of  the  Schedule  or  Inyentory. — A  schedule  re- 
mortgagor  who  shall  find  the  property  in  ferred  to  in  a  chattel  mortgage  as  a  part 
his  possession  in  Michigan.  of  the  same  must,  equally  with  the  mort- 

So  of  a  chattel  mortgage  recorded  in  -gage,  be  recorded  m  the  town  clerk's 
another  State.  Boydson  v.  Goodrich,  49  ofiSce,  to  give  effectual  notice  to  the  pub- 
Mich.  65.  lie.     Sawyer  v,   Pennell,   i   App.    (Me.) 

1.  Maine  Rev.   Stats,  c.  91,  §  i;  New  167.     Compare  Lund  v,  Fletcher,  39  Ark. 

Hamp.  Gen'l  Ls.  1878.  c.  137.  §  2;  Verm.  325. 

Rev.  Ls.  1880,  §  1966;  Mass.  Pub.  Stats.  But  if  a  chattel  mortgage  is  to  secure 

1882,   c.    192.   §   i;  act  of  1883,  c.   73;  a  written  agreement,  the  two  are  distinct 

Rhode  Island  Pub.  Stats.  ^882.  c.  176,  g  contracts,  and  no  copy  of  t6e  agreement 

9;  New  York  act  1833.  c.  279.  §  i;  New  need  be  filed  with  the  mortgage  in  order 

Jer.  act  of  1878,  c.  234;  act  of  1881,  c.  to    render  the   latter  operative   against 

I79>  §  4:  ^ct  of  1885,  c.  244,  §4;  Maryl.  third   persons.     Byram    v,   Gordon,    11 

Rev.    Code    1878,   art.   44,   §   45;  Virg.  Mich.  531. 

Code  of  1873,  c.  114,  §  5;  N.  Car.  Code  Lost  Xortgage. — Where  a  chattel  mort- 
of  1883,  g  1254;  S.  Car.  Gen'l  Stais.  1882,  gage  is  lost  before  being  recorded  as  pro- 
g  2346;  Georgia  Code  1882,  §  1956;  Fla.  vided  by  law,  the  mortgagee  cannot  pro- 
Dig.  1881,  c.  31,  g  i;  Ala.  Code,  g  2162;  tect  himself  against  a  levy  of  execution 
Tex.  Rev.  Stats.  1879.  g  434i:  West  Va.  by  the  mortgagor's  creditors  by  recording 
Rev.  Stats.  1878,  art.  96,  g  5:  Tenn.  a  copy  of  the  mortgage  certified  as  cor- 
Code   1884,   g   2809;  Kans.   Comp.   Ls.  rect  by  the  justice  before  whom  the  orig- 
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to  be  filed  or  recorded  is  to  give  notice  of  its  existence  to  creditors 
and  subsequent  purchasers  when  the  mortgagor  retains  possession 
of  the  mortgaged  property;  hence  if  the  actual  possession  is  trans- 
ferred to  and  continues  in  the  mortgagee,  that  is  sufficient  notice, 
and  the  necessity  for  filing  or  recording  the  mortgage  fails.^  And 
a  chattel  mortgage  is  good  as  between  the  parties  to  it  without  any 
filing  or  change  of  possession.*  But  it  is  void  as  against  execution 
creditors  who  levy  after  the  making  of  the  mortgage,  but  prior  to 
its  recording.*  Chattel  mortgages  are  generally  required  to  be 
filed  in  the  oflSce  of  the  town-clerk,  or  in  the  county  where  the 
mortgagor  resides.*     In  several  of  the  States  there  are  statutory 

inal  was    acknowledged,   the  copy  not  sides,  is  of  no  validity.  Stowe  v,  Meserve» 

being  acknowledged.     Porter  v.  Dement,  13  N.  H.  46. 

35  111.  478.  If  the  case  discloses  nothing  as  to  the- 

1.  Morrow  ?^  Reed,  30  Wis.  81;  Gree-  residence  of  the  mortgagor,  the  validity 

ley  V,  Reading,  74  Mo.  309;  Wescott  v,  of  the  mortgage,  though  recorded,  is  not. 

Gunn,  4  Duer(N.  Y.),  107.  established.     Bither  v,  Buswell,  51  Me. 

In  order  that  a  chattel  mortgage  should  601;  Smith  v,  Jenks,  i  Denio  (N.  Y.), 

be  valid  without  being  recorded,  there  580. 

must  be  an  immediate  delivery  of  the  Where  a  township  or  a  part  of  a  town- 
goods  mortgaged,  followed  by  an  actual  ship  is  annexed  to  the  corporate  limits 
and  continued  change  of  possession.  It  of  a  city  or  village  wherein  the  office  of 
is  not  sufficient,  as  against  attaching  the  county  recorder  is  kept,  such  record* 
creditors,  that  the  mortgagee  takes  posses-  er's  office  does  not  become  the  place  for 
sion  before  the  attachment  issues.  Pars-  deposit  of  chattel  mortgages  executed  by 
hall  V.  Eggart,  52  Barb.  (N.  Y.)  367.  residents  of  such  annexed  territory.  Cur- 

The  registration  of  a  mortgage  is  in-  tiss  v.  McDougal,  26  Ohio  St.  66. 
tended  solely  for  the  benefit  and*  protec-        Bemoval  of  Mortgagor  to  Another  Town. 

tion  of  the  mortgagee,  and  rests  wholly  — The  removal  of  the  mortgagor  from  the- 

in  his  election,  and  in  the  absence  of  an  town  in  which  he  resided  when  the  mort- 

agreement,  express  or  implied,  to   the  gage  was  executed  and  where  it  was  duly 

contrary,  he  cannot  hold  the  mortgagor  recorded,  and  the  taking  of  the  mort— 

liable  for  the  costs  or  fees  of  registration,  gaged  property  with   him,  does  not  tn- 

Stmon  V.  Sewell,  64  Ala.  241.  validate  the  record  of  the  mortgage  or 

8.  Stewart  v.    Piatt,   loi    U.   S.    731;  necessitate  the  recording  of  it  again  in 

Hodgson  V.  Butts,  3  Cranch  (U.  S.),  138;  the  town  to  which  he  has  removed.  Pease - 

Winsor  v,  McLellan,  2  Story  (U.  S.  Cir.),  v.  Odenkirchen,  42  Conn.  415;  Elson  v. 

492;  Smith  V.  Moore,  11  N.  H.  55;  Wes-  Barrier,  56  Miss.  394;  Offut  v,  Flagg,  10 • 

cott  V.  Gunn,  4  Duer  (N.  Y.).  107;  Wil-  N.  H.  46;  Hoit  v.  Remick,  11  N.  H.  285; 

Hamson  v.   Railroad,   26  N.  J.  Eq.  398;  Barrows  v.  Turner,  50  Me.  127;  Brighami 

Pancoast  v.  American  Heating  Co.,  66  v.  Weaver,  6  Cush.  (Mass.) 298;  Hicks  v. 

How.  Pr.  (N.  Y,)  49;  Hudson  z/.  Warner,"  Williams,  17  Barb.  (N.  Y.)  523. 
2  Harr.  &  J.(Md.)4i5;  Merrick  v.  Avery,        "The  object  in  requiring  a  mortgage 

14  Ark.  370;  McTaggart  v.  Rose,  14  Ind.  to  be  recorded  is  to  give  publicity  to  such 

230;  Fuller  V.  Paige,  26  111,  358;  Morrow  conveyances,  and  to  provide  sources  of 

V,  Reed,  30  Wis.  81.  information  common  to  all  persons,  in 

8.  Cass  V,  Rothman,  42  Ohio  St  380;  order  to  enable  purchasers  and  creditors 

Garland  v.  Plummer,  72  Me.  397;  Shel-  and  all  others  to  determine  with  some- 

don  V,  Connor,  48  Me.  584;  Rich  v.  Rob-  degree  of  facility,  convenience,  and  cer- 

erts,  48  Me.  548.  tainty  the  question  of  title  to  property 

4.  Whero  Filed. — It  is  sufficient   if  a  whenever  they  may  be  interested  to  know 

chattel  mortgage  is  filed  in  the  clerk's  it;  while  at  the  same  time  it  is  not  among 

office  of  the  town  where  the  mortgagor  the  purposes  of  the  registry  acts  to  sub* 

resided  at  the  time  of  its  execution,  though  ject  a  bona  fide  mortgagee,  who  is  of 

he  may  be  a  resident  of  another  town  at  course  a  creditor,  to  the  inconvenience, 

the  time  of  filing.     Hicks  v.  Williams,  17  if  not  impracticability,  of  the  constant 

Barb.  (N.  Y.)  523.  vigilance  and  ceaseless  watching  neces- 

A  record  of  a  chattel  mortgage  in  a  sary  to  guard  and  secure  his  interests  if 

town  where  the  mortgagee  resides,  if  that  he  were  obliged  to  record  his  mortgage 

be  not  the  town  where  the  mortgagor  re-  in  every  town  into  which  the  mortgagor. 
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provisions  requiring  that  chattel  mortgages,  in  order  to  be  valid 
against  creditors,  must  be  recorded  or  filed  within  a  certain  period 
after  their  date.  In  some  this  period  is  described  as  "  forthwith  ;*' 
while  in  others  it  ranges  from  ten  to  forty  days.*  And  even  in 
the  absence  of  such  a  provision,  neglect  seasonably  to  record  a 
mortgage  on  a  stock  of  goods,  through  which  innocent  parties  are 
led  to  intrust  goods  with  the  mortgagor,  deprives  it  of  priority  of 
lien  as  against  them.*     A  chattel  mortgage  is  to  all  intents  and 

might  see  fit  to  remove  with  the  property,  held    that   a    mortgage  on   partnership 

If  he  were  requireil  to  do  this,  the  mort-  goods/  executed  by  one  partner  on  be- 

gagce's  security  would  be  rendered  worth-  half  of  all,  -must  be  recorded   in   each 

less  by  a  seizure  of  the  mortgaged  prop-  county  where  a  partner   resides,   to  be 

erty  under  process  of  law  at  the  instance  valid  against  creditors.  Granger  v.  Adams, 

of  a  creditor  of  the  mortgagor."    Mr.  90  Ind.  87. 

Freeman *s  note  to  Kanaga  v,  Taylor,  70  Corpomtioiii. — With  reference  to  re- 
Am.  Dec.  67.  cording  chattel  mortgages,  the  principal 

Bemoral  to  Another  County. — A  mort-  office  within  the  State  of  the  corporation 
gage  of  a  chattel  once  properly  recorded  mortgagor,  and  not  the  situs  oi  the  prop- 
in  the  county  where  the  chattel  was  and  erty,  determines  the  county  of  residence, 
where  the  mortgagor  lived  need  not  be  Wright  z'.  Bundy,  11  Ind.  398. 
again  recorded  because  the  chattel  is  re-  A  chattel  mortgage  executed  by  a  joint- 
moved  to  another  county;  the  first  record  stock  association  need  only  be  filed  in 
affords  constructive  notice  to  the  world,  the  office  of  the  clerk  of  the'  town  where 
Griffith  V.  Morrison,  58  Tex.  46;  Bevans  the  company's  business  is  principally 
2/.  Bolton,  31  Mo.  437.  C<m^ar<f  Boydson  conducted,  not  wherever  stockholders  re- 
V,  Goodrich,  49  Mich.  65.  side.     Nelson  v.  Neil,   15   Hun  (N.  Y.). 

Where  a  party  living  in  one  county  383. 

executes  a  mortgage  upon  a  crop  to  be  1.  "Forthwith."     Kans.    Comp.    Ls. 

planted  on  land  bought  by  him  in  another  1879,  «c.  ^^i  §  9!  Texas  Rev.  Stats.  1879, 

county,  to  which  he  contemplates  remov-  §4341;  New  Mexico  Comp.  Ls.  §  1587. 

ing,  such  mortgage  may  be  properly  re-  Ten  days.     Ind.  Rev.  Stats,  g  4913;  Del. 

gistered  in  the   latter  county,  the  mort-  Laws,  vol.  15,  c.  477,  §  i.     Fifteen  days, 

gagor  having  actually  made  such  removal  Mass.  Pub.  Stats,  c.  192,  §  i;  act  1883, 

after  the  registration  of  the  paper.  Harris  c.  73.     Twenty  days.     MaryJ.  Rev.  Code 

V.  Jones.  83  N.  Car.  317.  1878,  art.  44,  §  50.     Forty  days.     South 

joint  Ownera. — A  chattel  mortgage  ex-  Car.  Gen'l  Stats.  1882,  §  2346. 

ecuted  by  two  or  more  joint  mortgagors  In  computing  the  time  within  which  a 

residing  in  different  towns  in  the  same  chattel  mortgage  must  be  recorded,  the 

Sute  is  invalid  as  against  third  persons  day  of  execution  must  be  excluded  and 

unless  it  is  recorded  in  every  town  in  the  day  of  recording  included.     Towell 

which  any   of  the  mortgagors   resides,  v.  Hollweg,  81  Ind.  154.  A  chattel  mort- 

Morriil  v,  Sanford,  49  Me.  566;  Rich  v.  gage  is  seasonably  recorded  in  ten  days 

Roberts,  so  Me.  395;  Altman  v.  Guy,  41  from  the  time  of  its  acceptance  by  the 

Ohio  St.  598.  mortgagee.     Eaton  v.  McKahan,  91  Ind. 

Partnenhip. — A  partnership  having  a  109. 

definite  local  abiding-place  has  a  resf-  8.  Simon    z/.   Oppenheimer,   20    Fed. 

dence  there  within  the  meaning  of  the  Repr.  553;  Pond  v,  Skidmore,  40  Conn, 

sutute  requiring  chattel  mortgages  to  be  213. 

filed  in  the  township  or  city  of  the  resi-  But  delay  in  recording  a  chattel  mort- 
dence  of  the  mortgagor,  if  a  resident  of  gage  does  not  at  all  affect  its  validity  as 
the  State;  and  a  chattel  mortgage  given  between  the  parties,  and  avoids  it  only 
by  the  firm  in  the  firm  name,  and  which  as  against  an  intervening  purchaser  in 
covers  partnership  property,  is  properly  good  faith  or  an  intervening  judgment 
filed  in  the  township  where  one  of  the  creditor.  Wescott  v,  Gunn,  4  Duer  (N. 
partners  resides  and  where  is  the  seat  or  Y.),  107.  And  a  chattel  mortgage,  if  re- 
abiding-place  of  the  firm,  although  the  corded,  however  long  after  its  execution, 
other  partner  is  a  non-resident  of  the  is  valid  as  against  an  attachment  made 
State.  Hnbbardston  Lumber  Co.  2/.  after  the  record.  McVay  v,  English,  30 
Covert,  35  Mich.  254;  Briggs  v,  Leitelt,  Kans.  368. 
41  Mich.  79.  The  town  clerk's   certificate    on  the 

In  Indiana^  on  the  other  hand,  it  is  mortgage  of  his  receipt  of  it  for  record  at 
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purposes  "  recorded  "  from  the  time  it  is  deposited  with  the  proper 
officer  for  record,  and  thereafter  imparts  notice ;  that  it  should  be 
actually  spread  upon  the  record  is  not  essential.*  And  it  is  "  filed  ** 
when  it  is  delivered  to,  and  received  and  kept  by,  the  proper  offi- 
<:er  for  the  purposes  of  notice  mentioned  in  the  statute/-*  The  title 
to  personal  property  does  not  vest  in  a  mortgagee,  by  virtue  of  the 
mortgage,  until  a  delivery  of  the  instrument  to  him  or  his  agent.* 
In  order  to  prove  the  contents  of  a  chattel  mortgage  on  the  trial, 
the  original  mortgage  must  be  produced  ;  a  certified  copy  made  by 
the  clerk  or  register  where  the  mortgage  is  filed  is  evidence  only 
of  the  fact  of  its  filing.* 

10.  Refiling. — In  many  of  the  States  a  chattel  mortgage  ceases  to 
be  valid  at  the  expiration  of  a  year  from  the  time  of  filing  or  record- 
ing, unless  the  mortgage  or  a  true  copy  is  filed  anew,  or  unless  a 
new  affidavit  is  made  within  the  last  thirty  days,  or  other  short 
period  before  the  end  of  the  year.*     But  refiling  is  not  necessary 

the  time  stated  proves  the  fact;  and  the  the  register.  Merrill  v.  Dawson,  i  Hemp. 

further  entry  ander  the  same  date,  of  its  (U.  S.  Cir.)  563. 

being  recorded  in  the  town  books,  proves  8.  Gorbam  v.  Summers,  25  Minn.  81. 

(hat  it  was  so  recorded  on  the  same  day.  3.  Jewett  v.  Preston,  27  Me.  400;  Fos* 

Head  v,  Goodwin,  37  Me.  181.     Compare  ter  v.  Perkins,  42  Me.  168. 

Jones  V.  Parker,  73  Me.  248.  A  mongage  of  personal  property,  made 

Where  the  holder  of  a  chattel  mortgage  by  a  debtor  to  secure  a  creditor  without 
sent  a  person  to  the  town  clerk's  office  his  knowledge,  although  recorded,  is  in- 
to see  if  it  was  on  file,  and  the  agent,  operative  until  it  is  approved  or  assented 
misundersunding  his  instructions,  with-  to  by  such  creditor.  Oxnard  v,  Blake, 
drew  the  mortgage  and  took  it  to  his  45  Me.  602. 

principal,  who  with  due  diligence  caused  4.  George  v.  Toll,  39  How.  Pr.  (N.Y.) 

it  to  be  refilcd.  held  that  the  lien  thereof  497.  See  Bissell  v,  Pearce.  28  N.  Y.  252; 

remained  as  against  one  who,  with  knowl-  Hewitt  v,  Morris.  37  N.  Y.  Super.  Ct.  18. 

edge  of  the  facts,  attached  the  property  5.  New  York  Laws  1873,  c.  501.  p.  767; 

while  the  mortgage  was  absent  from  the  Laws  1833,  c.  279.  §  3;  New  Jer.  Rev. 

files.     Swift  V,  Hall,  23  Wis.  532.  Stats.,  Mortgages,  41;  Ohio  Rev.  Stats.  § 

1.  Craig  V.   Dimock,  47  III.  308;  Me-  4155;   Mich.  Rev.  Stats.   §  6196;  Kans. 

herin  v.  Oaks.  20  Repr.  (Cal  )40;  Jordan  Comp.  Ls.  c.  63.  ^  11;  Oreg.  Genl.  Siats. 

c.  6,  §  48;  Nev.  Laws  1885,  c.  54;  Mont 


V.  Farnsworth,  15  Gray  (Mass.),  517. 

A  chattel  mortgage  delivered  to  the 
town  clerk  with  orders  not  to  record  it 
until  further  notice,  and  not  in  fact  re- 
corded, cannot  be  considered  as  recorded, 
if  the  notice  has  not  been  given,  even 


Laws  1S85,  c.  4;   Utah  Laws  1885,  c.  5; 
New  Mex.  Comp.  Ls.  §  1589. 

In  other  States  the  refiling  must  be  at 
the  end  of  two  years.  III.  Rev.  Suts. 
1883,  art.  95.  §  4;  Wise    Rev.  Suts.  § 


though  the  clerk  may  have  noted  thereon  2315;  Minn.  Genl.  Stats.  1878,  c.  39.  ^  3! 

the  time  of  receiving  it.     Town  v.  Grif-  act  1879,  c.65,  §3;  Colo.  Genl.  Stats.  1883. 

fith,  17  N.  H.  165.  g  i6s.    In  Dakotay^x^^  years.    Dak. Civ. 

In  the  absence  of  a  town  clerk,  a  de-  Code,  §  1748.     In  Nebraska  five  years, 

livery  of  a  chattel  mortgage  to  a  person  Neb.  Comp.  Stats.  1881,  pt.  i,  c.  32,  §  16. 

in  an  adjoining  office,  not   his   deputy.  Where,  after  default  by  the  roortfKagor. 

and  the  clerk's  memorandum  of  receipt  an   actual  change  of  possession  of  the 

as  of  the  hour  of  delivery,  according  to  property  has  taken  place,  or  the  righis 

such  person's  minute  thereon,  is  a  suffi-  of  the  parties  have  been  changed  by  some 

cient  lodgment  for  record  to  give  a  lien  new  act  or  contract   in   relation  to  the 

therefrom.     Fairbanks  v.  Davis,  50  Vt.  property  which  would  render  refiling  an 

251.  idle  ceremony,  the  omission  to  refile  the 

The  legality  of  a  record  as  such  is  not  mortgage  will  not  impair  the  rights  of  the 

impaired  by  its  being  in  the  handwriting  mortgagee.     Porter  v.  Partonly,  34  N.Y. 

of  the  grantor,  it  being  in  its  appropriate  Super.  Ct.  398. 

place  in  the  record  book,  and  the  pre-  A  chattel   mortgagor,  by  the  concur 

sumption  being  that  it  was  allowed  by  rence   and  direction   of  the  mortgagee, 
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for  purposes  of  protection  against  those  persons  as  to  whom  no 
record  was  necessary  in  the  first  instance.  And  that  the  provision 
of  the  statute  requiring  refiling  has  not  been  complied  with  is  no 
defence  to  an  action  brought  against  a  person  for  afterwards 
wrongfully  refusing  to  deliver  up  the  mortgaged  goods  which  he 
had  purchased  before  the  expiration  of  the  year.* 

11.  Change  of  Foaaeiuion. — It  is  the  principle  of  the  common  law  that 
where  a  chattel  mortgage  is  silent  as  to  the  possession  of  the  property, 
the  mortgagee  is  entitled  to  immediate  possession  upon  the  execu- 
tion of  the  mortgage.*     Still  it  is  quite  customary  to  stipulate  that 

indorsed  on  the  mortgage,  and  signed,  1879,  c-  ^5t  §  3*  ^^^  York   Laws   1873, 

sealed,  dated,  and  acknowledged  a  state-  c.  501,  p.  767;  Laws  1833,  c.  279.  g  3. 

meat  that  ''this  cbanel  mortgage  is  here  Compare  Newell  v.  Warren,  44  N.Y.  244. 
by  renewed  for  one  year  from  this  date."        Galealation  of  Dftyi. — When   the  year 

Held  to  create  a  new  mortgage,  valid  as  expires  on  Sunday  that  day  is  included  in 

against  him  and  his  creditors.     Smith  v,  the  thirty  days.     Pain  v.  Mason,  7  Ohio 

Hooper.  22  Hun  (N.Y.),  11.  .St.  198;  Nitchie  v.  Townsend,  a  Sandf. 

How  BAflML— Where  the  holder  of  a  (N.Y.)  299. 
'Cliattel  mortgage,  to  secure  a  continuance        A  chattel    mortgage  must  be  refiled 

of  its  validity  after  the  expiration  of  a  within  one  year  from  the  hour  of  the  next 

fear,  refiled  the  original  with  the  state-  preceding  filing.     Fractions  of  a  day  are 

ment  required  by  statute  indorsed  there-  not  to  be  disregarded  in  computing  the 

ofl.  keldii  sufficient  compliance  with  the  year.     Seamen  v,  Elager,  16  Ohio  St.  209, 
sutote  requiring  that  a  *'true  copy"  be        1.  Manning  v,  Monaghan,    23  N.  Y. 

again  filed.  Stockham  z'.  AUard,  4  Thomp.  539;  Wiles  z/.  Clapp.  41  Barb.  (N.Y.)  645. 
&  C.  (N.Y.)  279.  But  unless  the  mortgage  is  duly  refiled 

WhtraSafilad — Under  a  statute  requir-  it  will  be  void  as  against  a  levy  made 

ing  refiling  of  a  chattel  mortgage  in  the  within  the  year  by  an  execution  creditor 

derk's  office  of  the  town  where  the  mort-  of    the    mortgagor.     Thompson  v.  Van 

Sagor  resides,  a  refiling  in  the  town   in  Vechten,  6  Bosw.  (N.Y.)  376. 
which  he  formerly  resided,  when  he  has        A  chattel  mortgagee  in  possession  need 

become  a  non-resident  of  the  State,  is  of  not  renew  his  mortgage   by  affidavit   in 

00  avaiL     Dillingham  v.  Bolt,  37  N.  Y.  order  to  maintain  an  action  for  the  posses- 

198.  sion  of    the  property  taken    from  him 

WImb  Befllod. — In  some  States  the  re-  while  the  mortgage  continued  in  full  force, 

filing  of  the  mortgage  may  be  done  at  any  Bates  v,  Wilbur,  10  Wis.  415. 
time  within  thirty  days  before  the  expira-        The  omission  to  refile  a  chattel  mort- 

lioo  of  the  year.     Newell  v.  Warren,  44  gage  gives   no  rights  to    a  subsequent 

N.Y.  244;  Edson  v.  Newell,  14  Minn.  228.  mortgagee  with  notice.     Hill  v.  Beebe,i3 

In  others,  in  order  to  preserve  the  lien  N.Y.  556;  Wetherell  v,  Spencer,  3  Mich, 

of  the  mortgage  beyond  the  first  year,  the  123. 

refiling  of  a  copy  as  required  by  law  must        If  a  mortgage  which  under  the  statute 

be  done  during  the  thirty  days  immedi-  should   be  refiled   within   a  year  is  not 

ately  preceding  the    expiration    of    the  filed  until  after  the  year,  the  lien  is  re- 

jear;  a  refiling  before  the  commencement  stored    as   against    an  execution  issued 

of  the  thirty  days  is  unavailing.    National  after  the  refiling.     Nixon  v.  Stanley,  33 

Bank  v.Sprague,  20  N.  J.  £q.  13;  Biteler  Hun  (N.Y.),  247. 

v,  Baldwin.  42   Ohio  St.  125.     Compare        %.  Broadhead  v.  McKay,  46  Ind.  595; 

Paine  v  Mason    7  Ohio  St.  198.  Wolfley  v.  Rising,  12  Kans.  535;    Hick- 

MwiwiriTe  Beilliiigi. — If  it  is  desired  to  man  v.  Perrin,  6Cold.(Tenn.)  135;  Robin- 
keep  the  mortgage  alive  after  the  first  re-  son  v.  Fitch,  26  Ohio  St.  659.  Compare 
filing,  it  is  necessary,  in  several  States,  Anderson  v.  Holmes,  14  S.  Car.  162. 
that  a  similar  refiling  should  be  made  at  Where  the  mortgage  does  not  provide 
the  expiration  of  each  successive  period  that  the  mortgagor  shall  retain  possession, 
of  time  equal  to  that  first  limited.  Mich,  the  mortgagee  of  personal  property  may, 
Rev.  Stats.  §  6197;  Wise.  Rev.  Stats.  §  if  he  can  take  possession  of  it  peaceably, 
?3i6;  Oreg.  Genl.  Stats,  c.  6,  §  49;  Ne-  retain  it  until  satisfaction  of  the  mort- 
rada  Laws  1885.  c.  54;  Dak.  Civ.  Code,  gage,  unless  other  liens  have  attached  to 
s  1748;  New  Mex.  Comp.  Laws,  g  1589;  it  while  in  the  possession  of  the  mort- 
Mion.  GeoL  Stats.  1878,  c.  39,  §  3;  act  gagor.     Whisler  v,  Roberts,  19  lU.  274. 
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the  mortgagor  shall  retain  the  possession  until  default,  or  until  the 
mortgagee  shall  deem  himself  insecure.  And  it  seems  to  be  the 
doctrine  of  the  later  English  and  American  cases  that  when  this  is 
done,  where  the  chattels  are  capable  of  manual  transfer,  a  presump- 
tion of  fraud  arises  as  respects  creditors  and  other  third  parties, but 
that  this  presumption  can  be  rebutted  by  evidence  showing  the 
transaction  to  have  been  fair  and  honest,  and  disclosing  a  proper 
reason  for  retention  of  possession  by  the  mortgagor.^  Possession 
under  a  chattel  mortgage,  to  be  effectual,  must  be  actual,  and  not 
merely  constructive/^ 

A  chattel  mortgage  on  a  stock  of  goods,  reserving  to  the  mort- 
gagor the  right  to  continue  in  possession  and  to  sell  the  goods  and 
replenish  the  stock  in  the  ordinary  course  of  business  from  time  to 
time,  with  no  provision  that  the  proceeds  of  sales  shall  be  in  any 

A  mortgagee's  right  to  the  possession    sell  v.  Fillcnore,  15  Vt.  130;  Sturgis  v. 
of  mortgaged  chattels  is  not  affected  by  a    Warren,  11  Vt.  433. 
garnishment  suit  against  the  mortgagor.        A  mortgagee  in  Maryland  who  permits 
Smith  V.  Circuit  Judge,  53  Mich.  560.  the  mortgagor  to  retain  possession  of  the- 

A  mortgagee  who  takes  possession  mortgaged  chattels  and  bring  them  into- 
before  default  is  answerable  to  the  mort-  Pennsylvania  and  sell  them  to  9l  bona  fide 
gagor  for  the  value  of  any  reasonable  use  purchaser,  loses  all  right  thereto.  Mac- 
to  which  the  property  is  or  could  have  Cabe  v.  BIymyre.  9  Phila.  (Pa.)  615. 
been  put,  but  not  for  remote  damages.  Good  betweon  PartiM. — Although  the 
Jackson  v.  Hall,  84  N.  Car.  489.  mortgagor  retains  possession,  the  mort- 

If  he  allows  the  chattels  to  return  into  gage  will  not,  for  that  reason,  be  void  as- 
the  possession  of  the  mortgagor  on  a  between  the  parties.  The  only  question  i& 
forthcoming  bond,  the  legal  possession  as  to  its  validity  against  subsequent  pur- 
remains  in  the  mortgagee,  the  mortgagor  chasers  and  bona  fide  creditors.  Morrow 
holding  as  bis  bailee.  Moody  v.  HaseU  v,  Turney.  35  Ala.  131;  Hackett  v.  Man- 
den,  I  S.  Car.  129.  love,  14  Cal.   85.     See  Winsor  v,  Mc- 

1.  Alton  V.  Harrison,  L.  R.  4  Ch.  App.  Lellan,  2  Story  (U.  S.  Cir.),  492;  Johnson^ 
622;  Martindale  v.  Booth,  3  B.  &  Ad.  498;  v.  Jeffries.  30  Mo.  423;  Golden  v,  Cock- 
Weaver  V.  Joule,  3  C.  B.  N.  S.  309;  ril,  i  Kans.  259;  Smith  v.  Moore,  11 
Kleine  V.  Katzenberger,  20  Ohio  St.  no;  N.  H.  55;  Smith  v.  McLean,  24  Iowa,, 
s.  c,  5  Am.  Rep.  630;  Watson  z/.  Williams,    322. 

4  Blackf.  (Ind.)  26;  Brunswick  v,  McClay,        2.  Crandall  v.  Brown,  18  Hun  (N.  Y.), 
7  Neb.  137;  Collins  v.  Myers,  16  Ohio,    461. 

547;  Peck  V.  Land,  2  Kelly  (Ga.).  i ;  Curd       SymboUoalPeliTery.— See  Fry  v.  Miller. 
V.    Miller,  7  Gratt.  (Va.)   185;   Frost  v,    45  Pa.  St.  441;  Luckenbach  v.  Brecken- 
Mott.  34  N.Y.  253;  Griswold  v.  Sheldon,    stein,  5  Watts  &  S.  (Pa.)  145;  Morrow  v. 
4  N.Y.  581;  Swifts'.  Hart,  12  Barb.  (N.Y.)    Reid,   30  Wis.  81;  Holmes  v.  Crane,  2. 
530.  Pick.  (Mass.)  607. 

QuMtion  for  Jnry.-^The  question  of  Where  only  symbolical  delivery  of 
fraud  in  a  chattel  mortgage  which  permits  mortgaged  chattels  can  be  made,  and- 
the  mortgagor  to  retain  possession  of  the  they  are  left  where  the  right  of  possession 
chattels  and  act  as  apparent  owner,  is  is  uncertain,  doubts  tnust  be  decided  in 
one  of  fact  for  a  jury  to  decide.  Brett  v.  favor  of  creditors  and  against  the  mort- 
Carter.  2  Low.  (U.S.)  458.  gagee,  since  he  could  have  protected  him- 

And  where  evidence  of  good  faith  in  a  self  fully  by  filing  the  mortgage.  Ander- 
chattel  mortgage  has  been  given,  to  rebut  son  v,  orenneman.  44  Mich.  198. 
the  presumption  of  fraud  arising  from  Where  a  firm,  of  which  the  mortgagor 
continued  possession  by  the  mortgagor,  is  a  member,  is  in  the  use  of  mortgaged 
the  finding  of  the  jury  thereon  is  conclu-  chattels,  an  agreement  between  the  mort- 
sive.  Ostrander  v.  Fay,  3  Abb.  App.  gagor  and  mortgagee,  after  default  in  pay- 
Dec.  (N.Y.)  431.  ment,  that  a  partner  of  the  former  shall: 

Venaont. — In  this  State  a  chattel  mort-  retain  p>ossession  of  the  property  for  the 
gage,  not  accompanied  by  a  change  of  latter,  the  property  remaining  and  being 
possession,  is  inoperative  and  void  as  used  as  before,  does  not  work  a  change 
against  creditors  of  the  mortgagor.    Rus-    of  possession;  Mere  words  will  not  effects 
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-way  applied  in  reduction  or  discharge  of  the  mortgage  debt,  is  gen- 
erally held  fraudulent  and  void  as  to  creditors,  both  in  respect  to 
the  original  stock  and  to  additions  thereto.^     But  in  several  of  the 

States  the  opinion  prevails  that  such  a  transaction  is  not  void  on 

its  face,  though  it  may  afford  a  presumption  of  fraud.*     In  any 

a  change  in  law  when  there  is  none  in  of  business.    Miller  v.  PancoasC,  5  Dutch, 

fact.     Porter  v,  Parmly,  52  N.Y.  185.  (N.  J.)250. 

1.  Wells  v.  Langbein,  20  Fed.  Rep.  183;  Quootion  for  the  Jury.— Several  cases 
Crooks  V,  Stuart,  2  McCrary  (U.  S.  Cir.),  hold  that  good  faith  of  the  mortgage  of 
13;  Matter  of  Manly,  2  Bond  (U.  S.  Dtst.),  a  stock  of  merchandise  left  in  the  pos- 
-261;  Ranlett  v,  Blodgett,  17  N.  H.  298;  session  of  the  mortgagor  to  be  retailed 
Oardnerz/.  McEwen,  19  N.Y.  123;  Edgell  by  him  in  the  ordinary  course  of  trade  is 
V,  Hart,  13  Barb.  (N.Y.)  380;  Russell  z/.  a  question  of  fact  for  the  jury,  to  be  de- 
Winne,  37  N.Y.  591;  Yates  v.  Olmstead,  termined  upon  all  the  circumstances  of 
65  Barb.  (N.Y.)  43;  Marston  v.  Vultee,  8  the  case.  Kleine  v.  Katzenberger,  20 
Bosw.  (N.  Y.)  129;  Joseph  v,  Levi,  58  Ohio  St.  no;  McFadden  v.  Fritz.  90  Ind. 
Miss.  843;  Peiser  v.  Peticolas,  50  Tex.  590;  Morse  v.  Riblet,  22  Fed.  Repr.  501; 
^38;  Martin  v,  Ogden,  41  Ark.  186;  Read  Marsh  v.  Bird,  22  Fed.  Repr.  576. 

V.  Wilson.  22  111.  377;  Simmons  v,  Jen-  A  mortgage  by  an  insolvent  person  on 

kins,  76  111.  479;  State  z/.  Jacobs,  2  Mo.  a  stock  of    goods,   providing    that    the 

App.  183;  Lodge  V.  Samuels,  50  Mo.  204;  mortgagor  may  remain  in  possession  for 

Steinart  z/.  Deuster,  23  Wis.  136;  Horton  at  least  nine  months,  and  stipulating  that 

tf. Williams.  21  Minn.  187 :  Orton  v.  Orton,  In  case  of  an  attempt  to  remove  the  goods 

7  Oreg.  478;  Gregory  z/.Whedon,  8  Nebr.  from  the  town  *'and  an  unreasonable  de- 

373.  preciation  in  value,  or  if  from  any  other 

And  this  effect  cannot  be  avoided  by  a  cause  the  security  should  become  inade- 
stipulation  in  the  deed  of  trust  (or  mort-  quate,"  the  mortgagee  may  take  posses- 
gage)  for  monthly  accounts  to  be  rendered  sion,  was  held  to  afford  the  most  cogent 
to  the  trustee,  and  for  payment  to  him  of  intrinsic  evidence  of  fraud.  Cheatham  v, 
the  money  received,  to  be  applied  under  Hawkins,  80  N.  Car.  161. 
his  direction  to  the  payment  of  the  current  Mortgage  Void  only  in  Part. — It  is  said 
expenses  of  the  business  and  in  making  that  a  mortgage  upon  a  stock  of  goods 
purchases  to  replenish  the  stock.  Joseph  which  authorizes  the  mortgagor  to  sell 
V.  Levy,  58  Miss.  843.  them  and   replace  with  others,  at  such 

Oood  between  Parties. — A  mortgage  of  times  and  in  such  manner  as  he  may  deter- 
a  stock  of  goods  with  power  to  the  mine,  and  use  the  proceeds  generally  as 
mortgagor  to  sell  in  the  ordinary  course  he  sees  fit,  is  void  as  to  such  goods  only 
of  trade,  although  fraudulent  and  void  as  as  the  power  of  sale  relates  to.  In  re 
to  creditors  and  subsequent  purchasers,  Kahley,  2  Biss.  (U.  S.  Cir.)  383;  Catlin  v. 
is  valid  between  the  parties  to  it.  And  Currier,  I  Sawy.  (U.  S.  Cir.)  7;  Putnam 
one  who  purchases  the  entire  stock  of  v,  Osgood,  51  N.  H.  192;  Nichols  v. 
goods,  with  intent  to  hinder  creditors,  Hampton.  46  Ga.  253;  Lund  v.  Fletcher, 
cannot  hold  such  goods  against  the  mort-  39  Ark.  325;  s.  c,  43  Am.  Rep.  270;  Bar- 
gage,  although  it  was  not  recorded  until  net  v,  Fergus,  51  111.  352. 
after  the  pretended  purchase.  Gregory  An  agreement  in  a  mortgage  of  the 
V.  Whedon,  8  Nebr.  373.  stock  of  goods  then  in  the  mortgagor's 

2.  Lister  v.  Simpson,  38  N.  J.  Eq.  438;  store,  that,  until  default,  he  might  retain 
Cheatham  v.  Hawkins,  76  N.  Car.  335;  possession  of  the  property  and  make  sales, 
McLaughlin  v.  Ward,  77  Ind.  383;  Morris  other  goods  of  equal  value  being  substi- 
V,  Stern,  80  Ina.  227:  Clark  v.  Hyman,  tuted  for  those  sold,  will  not  empower 
55  Iowa,  14;  s.  c,  39  Am.  Rep.  160;  Bar-  the  mortgagor  to  put  the  mortgaged  prop- 
ron  V,  Morris,  14  Nat.  Bank.  Reg.  371;  erty  into  a  partnership  as  his  share  of  the 
People  V.  Bristol,  35  Mich.  28;  Gay  v,  capital.  Barnard  z^.  Eaton,  5  Cush. (Mass.) 
Bid  well,  7  Mich.  519.  294. 

If  the  mortgagee  allows  the  mortgagor,  Salei  to  be  for  Mortgaffor's  own  Benefit, 
who  is  a  merchant  or  manufacturer,  to  re-  — Where  a  lien  is  ostensibly  created  on 
main  in  possession  and  sell  the  property  personal  property  by  a  mortgage,  and  the 
in  the  usual  course  of  trade,  the  mortgagor  right  is  retained  by  the  mortgagor  to  sell 
will  be  considered  as  acting  as  the  agent  the  property  and  appropriate  the  pro- 
of the  mortgagee  and  receiving  the  m6ney  ceeds  to  his  own  use,  such  a  transaction 
for  him;  but  it  will  be  different  if  the  stock  must  be  held  void  as  against  the  policy 
is  sold  otherwise  than  in  the  usual  course  of  the  law,  as  tending  to  delay  and  de- 
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event,  suffering  property  covered  by  a  chattel  mortgage  to  remain 
in  the  hands  of  the  mortgagor  after  default  is  a  fraud  per  se,  and 
not  open  to  explanation.* 

12.  Validity  as  agaixitt  Third  Persons. — The  only  persons  who  can 
claim  protection  against  unrecorded  chattel  mortgages  are  credit- 
ors without  notice,  innocent  purchasers  for  value,  and  subsequent 
mortgagees.  Thus  an  unrecorded  chattel  mortgage  where  the 
mortgagor  retains  possession  is  valid  against  attaching  creditors 
who  have  actual  notice  of  its  existence  at  any  time  before  levy.* 
So  a  chattel  mortgage  which  is  good  as  to  the  parties  executing  it 
will  hold,  without  record  or  renewal,  as  to  third  persons  who  pur- 
chase with  knowledge  of  the  mortgage,  as  such  purchasers  are  not 
considered  bona  fide;  they  acquire  only  the  right  of  redemption.* 

fraud  creditors.    Greenebaumz^.  Wheeler,  istence  of  the  mortgage.     McCarthy  v. 

90  111.  296;  Brackett  v.  Harvey,  91  N.  Y.  Grace,  23  Minn.  182. 

214;  Steinart  v,  Deuster,  23  Wis.  T36.  An  attaching  creditor  who  has  con> 

Prooaedi  of  Sales  to  be  Applied  on  Mort-  structive  notice  of  a  mortgage  upon  the 

gage  Debt. — A   chattel   mortgage  which  property  levied  upon  cannot  defeat  it  by 

permits  the  mortgagor  to  retain  posses-  his  belief  that  the  mortgage  was  void, 

sion  and  sell  is   not  unlawful  or  fraud-  Allen  v.  McCalla,  25  Iowa,  464. 

ulent//r  se,  if  the  proceeds  are  to  be  pajd  If  mortgaged  chattels  are  not  delivered 

over  to  the  mortgagee  or  otherwise  ap-  to  the  mortgagee,  an  attachment  takes 

plied  on  the  mortgage  debt.     Brackett  v.  precedence  of  the  mortgage  if  made  be- 

Harvev.  91  N.  Y.  214;  Fordi/.  Williams,  fore  the  mortgage  is  recorded,  although 

24  N.  V.  359;  Conklingz/.  Shelley,  28  N.  it   is   recorded   within  the  time  (fifteen 

Y.  360;  Miller  v.    Lockwood.   32  N.  Y.  days)    required    by    statute.      Drew    v. 

293;  Robinson  v.  Elliott.  22  Wall.  (U.  S.)  Sireeter.  137  Mass.  460. 

524;  Metzner  v,   Graham,   57  Mo.  404;  Creditort  at  Large. — A  chattel  mort- 

Adler  v.  Claflin,  17  Iowa.  89;  Kleine  v,  gage  will  not  be  declared  void  at  the  in- 

Katzenberger,  20  Ohio  St.    no;  s.  c,  5  stance  of  a  creditor  at  large  of  the  mort- 

Am.   Rep.  630;  Abbott  v,  Goodwin,  20  gagor  on  the  ground  that  the  mortgage 

Me.  407.  has  not  been  filed  in  the  proper  office. 

Where  by  agreement  the  mortgagor  is  To  maintain  such  right,  the  party  must 

to  continue  in  possession  with  the  right  be  a  judgment  creditor  with  a  lien  upon 

to  sell  and  pay  over  the  proceeds  to  the  the  mortgaged  property  or  a  valid  claim 

mortgagee,  the  sales  made  and  proceeds  to  its  avails.     Stewart  v.  Beale,  14  N.  Y. 

received  by   the  mortgagor  under  such  Sup.  Ct.  405.     Compare  Sidener  v.  Bible, 

an  arrangement  should,  as  between  the  43  Inrl.  230. 

creditors  of  the  latter  and  the  mortgagee,  8.   Hathorn  v.  Lewis,  22  III.  395;  Boyd 

be  considered   applied   in  payment  and  v.  Beck,  29  Ala.   703;  Lewis  v.  Palmer, 

satisfaction  of  the  mortgage,  whether  the  28  N.  Y.   271;  Sanger  v,  Eastwood.   19 

money  is  ever  actually  paid  over  to  the  Wend.  (N.  Y.)  514;  Gildersleeve  v,  Lan- 

mortgagee  or  not.     Conkling  v.  Shelley,  don,  73  N.  Y.  609.     Compare  Travis  7t. 

28  N.  Y.  360.  Bishop,  13  Mete.  (Mass.)  304;  Shapleigh 

1.  Reed  v.  Eames.  19  111.  594;  Wilson  v.  Wentworth,  13  Mete  (Mass.)  358. 

V,  Rountree.  72  III.  570.  Where  a  chattel   mortgage    provided 

2.  Cragin  v.  Carmichael,  11  Nat.  Bank  that  the  mortgagor  should  retain  posses- 
Reg.  511;  Allen  V,  McCalla,  25  Iowa,  sion  of  the  property  until  default  in  the 
464.  Compare  Farmers'  L.  &  T.  Co.  v.  payment  of  the  debt,  and  more  than  two 
Hendrickson,  25  Barb.  (N.  Y.)  484.  But  months  after  the  debt  matured  he  sold 
such  notice,  if  npt  received  by  the  credi-  and  delivered  the  property  to  a  third  per- 
tor  until  after  he  has  procured  process  son.  and  no  reason  appeared  why  posses- 
and  is  proceeding  to  attach  or  levy  upon  sion  was  not  taken  by  the  mortgagee  at 
the  propcrtv.  is  not  sufficient.  Stowe  v.  the  proper  time,  it  was  held  that  the  pur- 
Meserve,  13  N.  H.  46.  chaser  took  the  properly  free  from  any 

The  fact  that  the  sheriff  who  makes  the  lien  of  the  mortgage,  even  though  he  had 

levy  is  the  mortgagee  in  a  chattel  mort-  actual  notice  that  it  was  still  unsatisfied, 

gage  upon  the  articles  levied  upon,  is  not  Lemen  v.  Robinson,  59  111.  115. 

notice  to  the  levying  creditor  of  the  ex-  Execution  Fnrohaser.  — One  who  at  an 
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The  failure  to  file  or  record  a  chattel  mortgage  making  it  void  as 
against  the  creditors  of  the  mortgagor  by  virtue  of  a  statute  to 
that  effect,  the  mortgage  in  such  case  is  also  void  as  to  the  execu- 
tor or  administrator  of  the  mortgagor,  the  estate  being  insolvent, 
though  it  might  have  been  good  against  the  mortgagor  himself.^ 
It  is  to  be  noted  that  want  of  registration  and  retention  of  posses- 
sion by  the  mortgagor  are  not  the  only  reasons  for  which  a  chattel 
mortgage  may  be  declared  void  as  against  creditors.  Thus,  if  a 
chattel  mortgage  is  executed,  not  alone  to  secure  an  indebtedness 
to  the  mortgagee,  but  also  to  protect  the  property  of  the  mortgagor 
and  to  hinder  and  delay  his  creditors,  and  this  fact  is  known  at 
the  time  by  the  mortgagee,  the  mortgage  will  be  void  as  to  the 
creditors  attempted  to  be  defrauded/^  To  render  a  chattel  mort- 
gage fraudulent,  the  intent  to  defraud  must  exist  when  the  mort- 
gage is  made;  the  mortgagor's  subsequent  conduct  in  dealing  with. 

execution  sale,  for  a  valuable  considera-  Under  the  statutes  of  Nebrashctxi'is^ 

tion,  purchases  a  chattel  without  notice  only  creditors  of  the  nnortgaKor  and; sub- 

of  an  unrecorded   mortgage  thereof,  ex-  sequent  purchasers  in  gnod  faiih  that  can* 

cuted  after  the  contraction  of  the  execu-  assail  a  chattel  mortgage  under  which  the  - 

tion   debt,  is  entitled  to  the  protection  mortgagor  retains   possession.     Pyie  v. . 

afforded   to  a  **  subsequent  purchaser."  Warren,  2  Neb.  241. 

McKnight  v.  Gordon,    13    Rich.    £q  (S.  A  pledge  of  personal  property  is  good ' 

Car  )  222.  as  against  a  subsequent  registered  con- 

PimhaMr*s    Vendee. — ^The    recording  vryance,  if  possession   is  given   to  the 

acts  are   to   be    construed    consistently  pledgee.  Crisp. t/.  Miller,  5  Heisk.(Tenn.)- 

with  the  rule  of  equity,  that  a  purchaser  697. 

with  notice  from  a  purchaser  without  9.  Strohm  r.  Hayes,  70  111.  41;  Robin- 
notice  is  protected  equally  with  his  ven-  son  v  Elliott,  22  Wall.  (U.  S.)  513.  See 
dor,  the  latter  on  his  own  merit  and  by  Crapster  v.  Williams.  21  Kans.  109, 
immediate  title,  the  former  on  the  merit  Compare  Olmstead  v,  Mattison,  45  Mich, 
of  his  particular  vendor,  and  as  the  in-  617;  Allen  v,  Kennedy,  49  Wis  549. 
dispensable  jneans  of  his  security.  Mc-  But  the  fact  that  the  intention  of  the 
Knight  9.  Gordon,  13  Rich.  Eq  (S.  Car.)  debtor  in  making  a  mortgage  to  secure  a 
222.  creditor  was  fraudulent   is  not  of  itself 

1.  Becker  v.  Anderson,  11  Neb.  493;  sufficient  to  make  the  mortgage  traudu- 

Kilbourne    v.    Fay,    29   Ohi6   St.    264.  lent  as  to  such  creditor,  if  the  latter  in  no 

Compare  Griffin  «/.  Wertz,  2  111.  App.  487.  way  participated  in   the  fraud  or  aided 

Widow  and  Heir  — A  chattel  mortgage,  or  assisted  in  the  illegal  act.  Moline- 
when  possession  is  not  taken  by  the  Wagon  Co.  v.  Rummell,  14  Fed.  Repr. 
mortgagee  on  the  maturity  of  the  debt,  155:  Kohn  t^.  Clement.  58  Iowa,  589. 
is  void  only  as  to  third  persons,  and  the  The  title  of  a  mortgagee  of  personal 
widow,  heir,  or  administrator  of  the  property  cannot  be  defeated  by  an  at> 
mortgagor  is  not  such  third  person ;  and  tarhing  creditor  of  the  mortgagor  by 
where,  in  such  a  case,  the  mortgagor  showing  that  the  property  mortgaged 
died  before  the  maturity  of  the  note  se-  was  purchased  by  the  mortgagor  with 
cured,  and  the  widow  elected  to  take  the  money  which  he  had  fraudulently  reserved 
property  mortg'ig^d  in  lieu  of  the  specific  from  his  creditors  on  the  settlement  of 
articles  which  had  been  assigned  to  her,  his  estate  as  an  insolvent  debtor.  Cod- 
it  was  held  that  the  mortgaged  property  man  v  Freeman.  3  Cush.  (Ma^s.)  306. 
was  not  open  to  selection  by  her,  except  Queitioii  of  Pact. — It  is  well  settled 
subject  to  the  lien  of  the  mortgage,  that  in  the  case  of  a  chattel  mortgage  the 
Sumner  v,  McKee,  89  111.  127.  question  whether  the  mortgage  was  given 

AMigneeinlneolyeiioy. — An  unrecorded  for  a  valuable  consideration  in  good  faith 

mortgage  of  personal  property  which  is  and  without  an  intent  to  defraud  creditors- 

not  delivered   to  and   retained    by   the  is  one  for  the  jury,  and  cannot  be  taken 

mortgagee   is   not  valid   against  the  as-  from  them.     Bishop  v.  Cook,   13  Barb, 

signee  in  insolvency  of  the  mortgagor.  (N.  Y.)  326;  Bagg  v.  Jerome,  7  Mich» 

Bingham    v,    Jordan,    i   Allen  (Mass.),  145.    See  Voorhis  v.  Langsdorf,  31  Mo> 

373.  451. 
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the  property,  while  it  may  furnish  strong  evidence  of  fraud  in  the 
making  of  the  mortgage,  will  not  of  itself  render  the  instrument 
void.i  • 

13.  Hatnre  of  Mortgagee's  Title.— It  is  the  doctrine  at  law  that 
the  mortgagee  of  chattek  has  the  legal  title,  but  subject  to  de- 
feasance on  performance  of  the  condition/^  But  in  equity  it  is 
considered  that  the  mortgage  is  a  mere  security  for  the  debt  and 
the  mortgagor  continues  the  real  owner,  the  equity  of  redemption 
being  treated  as  the  real  and  beneficial  estate,  tantamount  to  the 
fee  at  law.*  But  at  common  law  the  mortgagee  of  chattels 
acquires,  upon  breach  of  the  condition  by  the  mortgagor,  an  ab- 
solute title  to  the  chattel.* 

14.  Eedemption. — The  title  vesting  in  the  chattel  mortgage  upon 
breach  of  condition  is  an  absolute  legal  title,  but  there  still  remains 
to  the  mortgagor  a  right  or  equity  of  redemption,  and  this  equity 
may  be  asserted  (notwithstanding  the  mortgagee  has  taken  posses- 
sion) at  any  time  before  foreclosure  or  sale  or  other  appropriate 
proceedings  to  cut  it  off.*  In  some  States  a  definite  period  of  time 
is  limited  by  statute  within  which,  after  condition  broken,  the 
mortgagor  may  redeem.  If  he  fails  to  do  so  within  this  time,  his 
equity  is  cut  off.* 

1.  Horton  v.  Williams,  2i  Minn.  187.  Landers  v.  George,  49  Ind.  309;  Doane 

%.  Talbot  V.  De  Forrest,  3  Iowa,  586;  v,  Garretson,  24  Iowa,  351;  Van  Brunt 

Bank  of  Rochester  ^.  Jones,  4  N.  Y.  497;  v.  Wakelee,   ii   Mich.   177;    Heyland  z^. 

Porter  V.  Parmly,  43  How.  Pr.  (N.  Y.)  Badger,  35  Cal.  404;  Kemp  v.  Wesibrook, 

445;  Stewart  v.  Hanson,  35  Me.  506.  I  Ves.  278;  Wayne  t/.  Hanham,9  Hare,62. 

8.  Hannah  z^.  Carrington,  18  Ark.  85;  The  power  of  sale  in  a  chattel  mort- 

Bryan  v.  Robert,  i  Strobh.  Eq.(S.Car.)^34.  gage  does  not  extend  the  right  to  redeem 

4.  Winchester  v.    Ball,    54   Me.    ^8;  until  a  sale.     Thurber  v,  Jewett,  3  Mich. 

Flanders  v.  Barstow,  18   Me.  357;  Fer-  295. 

guson  V.  Clifford,  37  N.  H.  86;  Conner  In   an  equitable  action  by  the  mort- 

V.   Carpenter,    28   Vt.    237;    Patchin   v.  gagor  to  redeem,  the  court  can  give  com- 

Pierce.  12  Wend.  (N.  Y.)  61;  Freeman  v,  plete  relief;  and  where  the  mortgagee  by 

Freeman.  2  Green  (N,   J.),  44;  Brown  v,  disposing  of  the  property  has  prevented 

Lipscomb.  9  Port.  (Ala.)  472;  Constant  a  redemption,  reparation  may  be  decreed 

V.  Mattison,    22   III.   546;  Talbot  v.  De  in   damages.      Stoddard   v.    Denison,    2 

Forrest.  3  Iowa,  586;  Nichols  «/. Webster,  Sweeney  (N.Y.),  54;  Spaulding  v.  Barnes, 

I  Chand.  (Wis.)  203.  4  Gray  (Mass.),  330. 

In  New  York  a  mortgage  of  chattels  is  A  judgment  creditor  of  a  mortgagor  of 

a  sale  on  condition.     Under  ii  the  legal  chattels  may  redeem  on   tendering  the 

title   to  the  property   is   vested    in   the  principal  and  interest  due  on  the  mort- 

mortgagee  subject   to   the   right  of  the  gage,  and  expenses  incurred  in  and  about 

mortgagor    to    perform    the    condition,  a  sale,  if  known.     Lambert  v.  Miller,  19 

Upon  breach  of  the  condition,  the  legal  Repr.  (N.  J.)  216. 

title  becomes  absolute  in  the  mortgagee,  An  agreement  between  mortgagor  and 

leaving  a  mere  equity  in  the  mortgagor,  mortgagee  to  submit  to  arbitrators  the 

The  mortgagee  may  thereupon  take  pos-  right  of  the  mortgagor  to  redeem  from 

session  of  the  property,  and  so  far  as  the  the  mortgage  does  not  acknowledge  such 

legal  rights  of  the  parlies  are  concerned,  right.     Kea  v.  Council,  2  Jones  £q.  (N. 

he  may  thenceforth  treat  it  as  his  own.  Car.)  345. 

But  if  he  pursues  such  a  course  he  waives  If  a  portion  of  the  mortgaged  property 
his  claim  for  any  deficiency  that  might  has  been  sold  with  the  mortgagor's  con- 
otherwise  arise.  Porter  v.  Parmly,  43  sent,  and  the  proceeds  applied  towards 
How.  Pr.  (N.  Y.)  445.  the  satisfaction  of  the  debt,  he  may  file  a 

6.  Cutts  V.    York  Co  ,    18    Me.    201;  bill   to   redeem   the   residue.     Locke  v. 

Charter  v,  Stevens,  3  Denio  (N.  Y.\  35;  Palmer.  26  Ala,  312. 

Freeman  v.   Freeman,  17  N.  J.  £q.  44:  6.  Rhode  Island  Pub.  Stats.  1882,  c. 
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16.  Biflcharge  of  Mortgage. — Generally  speaking,  whatever  extin- 
guishes the  mortgage  debt  extinguishes  the  mortgage.^  Hence 
the  payment  and  acceptance  of  the  amount  secured  by  the  chattel 
mortgage,  whether  before  or  after  breach  of  condition,  discharges 
the  lien  of  the  mortgage  and  revests  the  title  to  the  property  in 
the  mortgagor  without  any  further  act  or  release.*  So  the  mort- 
gagee may,  after  the  maturity  of  the  debt,  keep  the  property  with- 
out selling  it  under  the  mortgage,  and  in  case  he  does  so,  if  it  be 
of  sufficient  value  it  extinguishes  the  debt,  but  if  it  be  of  greater 
value  than  the  amount  of  the  debt  anQ  there  is  no  sale,  the  mort- 
gagor has  no  legal  claim  for  the  excess  of  such  value.^  A  chattel 
mortgage  given  by  a  principal  debtor  to  his  sureties  to  protect 
them  against  their  suretyship  is  discharged  by  the  creditor's  dis- 
charging the  sureties.*  If  the  statute  of  limitations  runs  long 
enough  to  bar  a  debt  secured  by  a  mortgage,  and  has  not  barred 
a  bill  or  suit  as  to  the  property,  the  debt  is  protected  by  the  mort- 

I7^«  §§  III  12;  South  Car.   Genl.   Stats.  The  renewal  of  the  evidence  of  a  debt 

1882.  g  2347.     See  Winchester  v.  Ball,  54  is  neither  payment  nor  a  discharge  of  the 

Me.  558;  Trask  v,  Pennell,  59  Me.  419;  lien  of  a  mortgage  given  as  security  for 

Daniels  v.  Henderson,  5  Fia.  452.  the  debt.     Boyd  v.  Beck,  29  Ala.  703. 

1.  Packard  v,  Kingman,  11  Iowa,  219.  And  a  second  chattel  mortgage  on  the 

2.  Leighton  v.  Shapley,  8  N.  H.  359;  same  property  to  secure  the  same  debt 
Thompson  v.  Van  Vechicn,  27  N.  Y.  568;  does  not  of  itself  extinguish  the  first. 
Parks  v.  Hall,  2  Pick.  (Mass.)  206;  Har-  Shuler  v.  Boutwell.  18  Hun  (N.  Y.),  171; 
rison  v.  Hicks,  i  Port.  (Ala.)  423.  Hill  v.   Beebe,   13  N.  Y.  556.     Compare 

A  mere  tender  of  the  amount  secured  Daly  ?/.  Proetz,  20  Minn.  411;  Chapman 
by  a  chattel  mortgage  to  the  creditor  on  v.  Jenkins.  31  Barb.  (N.  Y.)  164. 
the  day  fixed  for  payment,  although  not  A  chattel  mortgage  made  to  secure  the 
accepted  nor  kept  good,  has  the  effect  to  mortgagee  against  a  contingent  liability 
release  the  property  from  the  lien  of  the  on  negotiable  paper  is  discharged  by  pay- 
mortgage.  Tompkins  v.  Batie,  11  Neb.  ment  of  such  paper.  Frankim  Bank  v. 
147.  Pratt,  31  Me.  501;  Packard  v.  Kingman, 

Where  the  buyer  of  a  mortgaged  chattel  11  Iowa,  219. 

delivered  to  the  mortgagee  a  part  of  the  Acceptance  of  payment  of  a  chattel 

price  upon  an  understanding  between  all  mortgage  by  the   mortgag<$e  after  for- 

panies  that  the  latter  should  relinquish  feiture  is  a  waiver  of  the  forfeiture.  West 

.his  claim  on  the  chattel  and  look  to  the  v.  Crary,  47  N,  Y.  423;  Porter  v.  Parmly, 

•mortgagor  for  the  balance  due  on  the  52  N.  Y.  188;  Winchester  z/.  Ball,  54  Me. 

•mortgage,  held,  that  though  he  gave  no  558. 

formal  discharge  he  could  not  afterwards  Attachment  in  a  suit  on  a  note  does 

enforce  the  mortgage  against  the  buyer  not  release  a  chattel  mortgage  given  to 

•of  the  chattel.     Rickerson  v.   Raeder,  4  secure   it.     Thurber  v.  Jewett,  3  Mich. 

Abb.   A  pp.    Dec.   (N.  Y.)   60.      Compare  295. 

^Oswald  V.  Hayes,  42  Iowa.  104.  8.  Olcott  v.  Railroad.  40  Barb.  (N.  Y.) 

But  a  payment  made  to  the  mortgagee  179;  Davis  v.  Rider,  5  Mich.  423. 
by  a  third  party  who  is  under  no  obliga-  Where  the  owner  of  land  which  is 
tion  to  pay  the  debt  will  not  operate  as  a  leased  to  the  owner  of  personalty  there- 
satisfaction  of  it.  unless  it  is  manifestly  on  purchases  the  personalty  and  the 
the  intention  or  interest  of  the  party  mak-  lease,  the  purchase  will  not  operate  to 
ing  the  payment  that  it  should  so  operate,  extinguish  the  lien  of  an  existing  chattel 
Walker  v.  Stone.  20  Md.  195.  See  Mc-  mortgage  thereon,  nor  prevent  its  en- 
Xemore  v,  Pinksion,  31  Ala.  266.  forcement  by  one  to  whom  the  mortgage 

A  bequest  of  money   by  the  chattel  has  been  assigned  after  such  purchase, 

mortgagee  to  the  mortgagor  does  not  ex-  Denhara  v,  Sankey,  38  Iowa,  269. 

•tin^^uish  the  mortgage  debt  pro  tanto  un-  4.  Sumner  v.  Bachelder,    30  Me.  35, 

less  there  is  something  in  the  terms  of  But  an  extension  of  time  does  not  affect 

the  bequest  to  show  such  an  intention,  the  mortgagee's  right  to  possession  1^* 

Harrington  v.  Brittan,  23  Wis.  541.  ter    breach    of    condition.       Bowens  v« 
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gaged  property,  and  will  not  be  barred  till  a  suit  for  it  is.^  A 
chattel  mortgage  may  also  be  discharged  by  presenting  to  the 
proper  officer  a  deed  or  certificate  from  the  mortgagee  that  the 
mortgage  is  satisfied,  and  by  an  appropriate  entry  to  that  effect 
upon  the  records.* 

16.  Eights  of  Action  in  Mortgagee.— Where  a  chattel  mortgage 
contains  an  acknowledgment  of  a  specific  indebtedness  from  the 
mortgagor  to  the  mortgagee,  and  declares  that  the  property 
therein  described  is  transferred  as  security  for  the  payment  of  the 
same,  the  mortgagee  may  sue  for  the  debt  at  its  maturity,  without 
being  compelled  to  resort  first  to  the  property.  He  may  in  case 
of  a  tortious  conversion  of  the  goods,  maintain  replevin  (or  other 
appropriate  action)  against  the  mortgagor  or  his  alienee.^    The 

Benson,  57  Mo.  26.     Though  it  may  as  How.   Pr.  (N.  Y.)  368.     See  Jones  v. 

against  an  innocent  purchaser.      Cleck-  Turck«  33  Iowa,  246;  Hall  v,  Forqueron, 

ley  V.  Hull,  30  Ga.  838.  2  Litt.  (Ky.)  329. 

A    mortgagee    on   personal    property  But  no  action  will  lie  unless  the  mort- 

does  not  release  the  property   from  the  gage   contains   a  specific   agreement  to 

lien  of  his  mortgage  by  his  mere  silence  pay  the  debt,  or  a  distinct  acknowledg- 

on  being  informed  that  a  portion  of  the  ment  of  it.     Culver  «/.  Sisson,    3  N.  Y. 

property  has  been  disposed   of  by   the  264;  Weed  v.  Covill,   14  Barb.  (N.  Y.) 

mortgagor    and    delivered     to    another  242. 

creditor.     Patterson  v.  Taylor,  15   Fla.  The  mortgagee  may  waive  his  claim 

336.  under    the    mortgage    and    attach    the 

A  chattel  mortgage,  though  under  seal,  property   to    secure    his    debt,   without 

may  be  released  by  a  subsequent  parol  violating  any  of  the  mortgagor's  rights, 

contract,  and  the  mortgagor,  when  sued  Buck  v.  Ingersoll,  11  Mete.  (Mass.)  226. 

for  the  recovery  of  the  thing  mortgaged.  Or.  in  case  of  apprehended  danger  or 

may  show  such  parol  contract  in  bar  of  loss  of  the  goods,  he  may  apply  to  have 

the  action,  although  the  mortgage  debt  a  receiver  appointed.     Rose  v.  Bevan, 

is  unpaid.     Wallis  v.  Long,  16  Ala.  738;  10  Md.  466. 

Acker  v.  Bender.  33  Ala.  230.  4.   Where  the  mortgage  stipulates  for 

1.  Almy  V,  Wilbur,  2  Wood  &  M.  (U.  continued  possession  by  the  mortgagor, 
S.  Cir.)  371;  Grain  v.  Paine,  i  Cush.  but  that  the  mortgagee  may  take  pos- 
(Mass.)  483.  session  on  default  or  in  case  the  former 

Where  a  statute  declares  that  chattel  attempts  to  sell  or  remove  the  property, 
mortgages  duly  recorded  shall  be  good  the  mortgagee  may  bring  replevin,  al- 
as against  creditors  for  not  exceeding  though  the  debt  is  not  due,  if  the  mort- 
one  year,  it  is  held,  that  as  between  the  gagor  removes  the  property  from  the 
parties  such  a  mortgage  might  be  good  county.  Russell  v.  Butterfield,  21  Wend, 
for  any  length  of  time.  Laubenheimer  (N.  Y.)  300;  Woodruff  v.  Halsey,  8  Pick. 
V,  McbermoU,  5  Mont.  512.  (Mass.)  333. 

2.  Verm.  Rev.  Laws  1880.  §  1970;  But  there  is  no  conversion  of  the  prop- 
New  York  act  1879.  c.  171.  §  i;  Minn,  eriy  if  there  is  no  intent  or  act  of  placing 
Genl.  Stais.  1878,  c.  39,  §  13  ;  Texas  it  beyond  the  mortgagee's  reach.  Met- 
act  1879.  c.  127,  §  5;  Mont,  act,   1881,  calf  v.  McLaughlin,  122  Mass.  84. 

p.  3.  §  IX.  A  mortgagor  of  chattels  in  possession. 
Where  a  chattel  mortgage  given  to  who  mortgages  the  entire  property  to 
secure  several  notes  was  released  of  another  without  notice  of  the  existing 
record  by  the  mortgagee,  who  had  pre-  mortgage,  and  permits  him  to  take  pos- 
viously  assigned  the  notes  and  supposed  session,  is  liable  to  the  first  mortgagee 
they  had  been  paid,  hfld^  that  such  re-  in  trover  for  a  tortious  conversion.  Mil- 
lease  would  not  <iischarge  the  mortgagee  lar  v.  Allen,  10  R.  L  49. 
as  to  any  unpaid  notes  in  the  hands  of  After  breach  of  condition  the  mort- 
the  assignee.  Martindale  v.  Burch,  57  gagor's  possession  is  adverse,  and  no  de- 
Iowa.  291.  mand  need  precede  the  mortgagee's  suit 
8.  Elder  v.  Rouse,  15  Wend,  (N.  Y.)  for  the  goods.  Nordman  v.  Wilkins,  28 
218;  Sterling  v,  Rogers,  25  Wend.  (N.  Ark.  191. 
Y.)  658;  Coleman  v.  Van  Rensselaer,  44  A  mortgagee  of  personal  property  of 
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title  of  the  mortgagee  is  sufficient  to  enable  him  to  bring  trover 
or  trespass  against  any  third  person  who  has  unlawfully  converted 
the  chattels,  or  detinue  or  replevin  to  recover  their  possession.*^ 
And  he  may  bring  an  action  for  damages  to  his  reversionary  in- 


a  decedent  may.  on  default  of  payment, 
replevy  the  same  from  the  widow,  al- 
though it  has  been  duly  appraised  and 
set  off  to  her  by  the  proper  court.  She 
may  then  redeem.  Recker  v,  Kilgore, 
62  Ind   lo. 

The  mortgagee  has  an  equitable  lien 
for  the  payment  of  the  mortgage  debt  on 
the  proceeds  of  a  sale  of  the  goods  by 
the  assignee  of  the  mortgagor  for  the 
benefit  of  creditors.  Wilson  v.  Gray,  2 
Stockt.  (N.  J.)  323. 

Beplerin  against  Pnrohasor.  —  If  the 
mortgagor  of  chattels  mingles  them,  pur- 
posely or  carelessly,  with  his  own  and 
sells  the  whole  mass,  the  mortgagee  can 
replevy  the  whole  from  the  purchaser, 
in  the  absence  of  evidence  by  which  the 


Moore,    50  Mo.   511  ;    Worthington    v, 
Hanna,  23  Mich.  530. 

No  parol  understanding  between  mort- 
gagor and  mortgagee  respecting  the  pos- 
session of  mortgaged  chattels  can  afford 
any  protection  against  the  mortgagee's 
action  of  trover  to  third  ]>ersons  who 
have  unlawfully  converted  the  property. 
Harvey  v.  McAdams,  32  Mich.  472. 

A  mere  naked  trespasser  sued  by  the 
mortgagee  in  trover  for  the  conversion 
of  the  property  cannot  question  the 
mortgagee's  dealings  with  the  mort- 
gaged goods.  Broughton  v,  Atchison^ 
52  Ala.  62. 

Where  the  mortgagor  of  goods,  of 
which  the  mortgagee  had  the  right  of 
immediate  possession  by  a  mortgage  duly 


mortgaged  goods  can   be  distinguished    recorded,  induced  the  mortgagee  by  false 


from  those  not  covered  by  the  mort- 
gage. Adams  v.  Wildes,  107  Mass.  123. 
A  stipulation  in  a  chattel  mortgage 
that  the  mortgagor  shall  remain  in  pos- 
session until  breach  of  condition  is  per- 
sonal to  the   mortgagor  and  cannot  l>e 


and  fraudulent  representations  to  allow 
the  goods  to  remain  in  his  possession  for 
a  certain  period,  during  which  the  mort- 
gagor, for  the  purpose  of  defrauding- the- 
mortgagee,  sent  the  goods  to  an  auction- 
eer, by  whom  they  were  sold  and  the  pro- 


assigned  or  transferred.     The  mortgagee    ceeds  paid  over  to  the  mortgagor,A/iS/,that 
is  therefore  not  precluded  from  bringing    the  mortgagee  might  maintain  trover  for 


trover  for  the  property,  before  breach  of 
the  condition,  against  a  purchaser  from 
the  mortgagor.  Ballune  v.  Wallace.  2 
Rich.  (S.  Car.)  80.  See  McCandless  v. 
Mo'»re,  50  Mo.  511.  Compare  Hathaway 
V.  Brayman,  42  N.  Y.  322;  s.  c,  i  Am. 
Rep.  524;  Bailey  v.  Godfrey,  54  111.  507; 
Skiff  V.  Solace,  23  Vt.  279. 

A  mortgagee  of  chattels,  one  of  which 
has  been  sold  by  the  mortgagor  to  a 
bona  Jide  purchaser  for  value,  may  be 
compelled  to  exhaust  the  others  before 
resorting  to  the  one  sold;  but  he  cannot 
be  charged  with  laches  by  the  purchaser, 


the  goods  against  the  auctioneer,  aU 
though  the  latter  did  -  not  participate  in 
the  fraud  of  the  mortgagor  and  had  na- 
knowledge  in  fact  of  the  existence  of  the 
mortgage.  Coles  v.  Clark,  3  Cush. 
(Mass.)  399. 

But  a  voluntary  donee  or  bailee  of  the 
mortgagor  may  show  payment  of  the 
mortgage  debt,  when  sued  in  trover. 
Sanders  v,  Knox.  57  Ala,  80. 

Measure  of  Damages. — If  any  third  per- 
son unlawfully  takes  the  property  from 
the  possession  of  the  mortgagor,  he  is- 
liable    for  more  than  merely    nominal 


in  case  the  mortgagor  has  converted  the    damages.     Tallman   v.  Jones,  13  Kans. 
other  property,  unless  the  latter  can  show    438. 


that  the  other  property  would  have  been 
sufficient,  without  that  sold,  to  satisfy 
the  mortgage.     High  v.  Brown,  46  Iowa, 

259- 
1.  Holmes    v.    Sprowl.    31    Me.    73; 

Hotchkiss  V.  Hunt,  49  Me.  213;  Pratt 
V,  Harlow,  16  Gray  (Mass.),  379:  Good- 
ing V.  Shea,  103  Mass,  360:  Langdon  v. 
Buel.  9  Wend.  (N.  Y.)  80:  Howland  v. 
Willeit,  3Sandf.  (N.Y.)6o7;  Montgomery 
V.  Kerr,  i  Hill  (S.  Car.),  291;  Hopkins 
V.  Thompson,  2  Port  (Ala.)  433;  Stamps 
V.  Gilman  43  Miss.  456;  Brown  v.  Phil- 
lips, 3  Bush  (Ky  ),  656;  Ashley  v. 
Wright,  19  Ohio  St.  291 ;  McCandless  v. 


Storage  Oharges.—A  mortgagee  of  chat- 
tels who  does  not  authorize  the  mort- 
gagor to  store  them  cannot  be  made 
liable  to  one  with  whom  the  mortgagor 
stores  them  for  storage  charges.  Storms 
V.  Smith,  137  Mass.  201. 

Officer  Levying  Attachment. — Whether 
the  mortgagee  can  recover  possession  of 
the  chattels  from  a  sheriff  or  other  officer 
who  has  attached  them  or  levied  on 
them  under  execution,  will  depend  upon 
whether,  under  the  circumstances,  the 
mortgagor's  interest  was  still  subject  to 
seizure  and  sale.  See  Hull  v,  Carnley,, 
II  N.  Y.  501;  Shinners  v.  Brill,  38  Wis. 
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terest  although  he  has  not  a  right  to  immediate  possession.^ 
When  personal  property  is  mortgaged  to  several  persons  to  secure 
debts  owing  to  them  separately  by  the  mortgagor,  and  by  the 
terms  of  the  mortgage  the  whole  property  is  forfeited  by  a  single 
default,  it  is  forfeited  to  the  holders  of  the  mortgage  jointly,  and 
they  become  tenants  in  common  of  the  whole  property.^ 

17.  Mortgagee's  Eight  to  take  PosBession  on  Default. — At  common 
law,  when  the  mortgagor  of  personal  property  makes  default  in 
the  payment  of  the  debt  at  maturity,  the  mortgagee  has  a  right  to 
take  immediate  possession  of  the  property.^  But  he  should  take 
possession  of  the  goods  at  once,  upon  maturity  of  the  debt,  or  en- 
deavor to  do  so  with  sufficient  diligence ;  otherwise  he  will  lose 
his  lien.*  The  holder  of  a  chattel  mortgage  securing  a  debt 
falling  due  at  different  times,  or  payable  by  instalments,  is  not 


648;  Brayley  v.  Byrnes,  20  Minn.  435; 
Nelson  v.  Ferris,  30  Mich.  497;  Worth- 
ington  V.  Hanna,  23  Mich.  530. 

If  the  mortgagee  holds  two  mortgages 
made  by  the  same  debtor,  each  con- 
veying different  articles .  and  to  secure 
•different  demands,  and  all  the  property 
is  attached  in  a  suit  against  the  mort- 
gagor, a  statement  and  demand,  to  the 
officer,  sufficient  as  to  one  mortgage, 
will  avail  pro  tanto  though  it  be  insuffici- 
'cnt  as  to  the  other.  Simonds  v,  Parker, 
3  Mete.  (Mass.)  144. 

A  mortgagee  of  goods  not  in  posses- 
sion cannot  maintain  trespass  or  trover 
against  a  creditor  of  the  mortgagor  levy- 
ing an  execution  on  the  property. 
Goulet  V.  Asseler,  22  N.  Y.  225.  Com^ 
pan  Long  Dock  Co.  v.  Mallery,  I  Beas- 
ley  (N.  J.),  94. 

1.  Googins  V.  Gilmore,  47  Me.  9; 
Forbes  v.  Parker,  16  Pick.  (Mass.)  462. 
See  Manning  v.  Monaghan,  23  N.Y.  539; 
Ferguson  v.  Thomas,  26  Me.  499. 

Where  a  chattel  mortgage  is  given  to 
-secure  a  debt  payable  in  instalments,  the 
title  of  the  mortgagee  becomes  as  perfect 
upon  default  in  the  payment  of  an  in- 
stalment as  upon  a  default  in  the  pay- 
ment of  the  whole  debt.  Halstead  v, 
Swartz.  I  Thomp.  &  C.  (N.  Y.)  559. 

But  a  chattel  mortgage  payable  on  de- 
mand cannot  become  absolute  until  de- 
mand  made.  Ely  v.  Carnley,  19  N.  Y. 
496. 

2.  Tyler  v.  Taylor.  8  Barb.  (N.Y.) 585; 
Howard  v.  Chase,  104  Mass.  249. 

A  chattel  mortgage  appearing  by  its 
terms  to  have  been  given  to  a  second  in- 
dorser  of  two  notes  to  secure  their  pay- 
ment, may  be  shown  by  parol  to  have 
been  intended  as  a  security  for  all  the 
indorsers,  and  may  thereupon  be  enforced 
by  the  first  indorser.  Bainbridge  v. 
Richmond,  17  Hun  (N.  Y.),  391* 


8.  Talman  v.  Smith,  39  Barb.  (N.  Y.) 
390;  Brown  v.  Phillips.  3  Bush  (Ky.), 
656;  Lacey  v,  Giboney,  36  Mo.  320. 

If  possession  of  personal  property  be 
rightifuUy  taken  by  the  mortgagee,  the 
failure  to  sell  the  property  will  not  make 
the  possession  wrongful.  Bradley  v, 
Redmond,  42  Iowa,  452. 

The  mortgagee  cannot  be  deprived  of 
his  possession  under  a  subsequent^  levy 
of  attachment  on  execution  against  the' 
mortgagor.     Nelson  v.  Wheelock,  46  111. 

25. 

But  he  cannot  hold  the   property  as 

pledgee  if  the  mortgage  proves  to  be 

void.     Janvrin  v.  Fogg,  49  N.  H.  340. 

Taking  most  be  Peaceable. — A  mort- 
gagee of  personal  property  has  no  right 
to  take  it  out  of  the  mortgagor's  pos- 
session by  force  or  threats,  although  the 
law  day  has  passed  and  the  mortgage 
contains  an  express  power  authorizing 
him  to  taken  possession  on  default. 
Thornton  v.  Cochran,  51  Ala.  415;  Mc- 
Clure  V.  Hill,  36  Ark.  268. 

But  the  mortgagor's  permission  is  not 
necessary,  if  there  is  no  breach  of  the 
peace.  Braley  v,  Byrnes,  21  Minn.  482; 
Street  v.  Sinclair,  71  Ala.  no;  Burns  r. 
Campbell,  71  Ala.  271. 

In  an  action  of  trespass  by  mortgagor 
against  mortgagee  for  entering  on  the 
mortgagor's  premises  and  taking  and 
carrying  away  the  mortgaged  chattels,  it 
is  a  good  defence  that  the  money  was 
past  due  at  the  time.  Nichpls  v.  Web- 
ster, I  Chand.  (Wis.)  203. 

The  mortgagee  oif  personal  property 
has  an  implied  irrevocable  license,  after 
foreclosure,  to  enter  in  a  peaceable  and 
reasonable  manner  upon  the  premises  of 
the  mortgagor  and  take  away  the  goods 
mortgaged.  McNeal  v.  Emerson,  15 
Gray  (Mass.),  384. 

4.  Travis  v.  McCormick,  i  Mont.  Ter. 
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bound  to  wait  until  the  last  pa3anent  matares  before  seizing  and 
selling  the  mortgaged  chattels.^  A  clause  in  a  chattel  mortgage 
providing  that  if  the  mortgagee  shall  at  any  time  deem  himself  in- 
secure he  may  take  possession,  and  sell  the  property,  vests  in  him 
an  absolute  discretion,  and  his  right  so  to  take  possession  does 
not  depend  on  his  having  reasonable  grounds  for  deeming  himself 
insecure.* 

18.  Eoreclosare.— Although  by  a  mortgage  of  chattels  the  legal 
title  is  vested  in  the  mortgagee,  subject  to  the  mortgagor's  right  to» 
perforai  the  condition,  and  after  default  such  legal  title  is  said  ta 
become  absolute,  leaving  a  mere  equity  of  redemption  in  the  mort- 
gagor, the  title  is  only  a  legal  title,  and  the  equity  can  be  disposed 
of  only  by  an  action  in  equity  to  foreclose,  or  by  a  sale  under  a 
power  contained  in  the  mortgage,  or  possibly  by  lapse  of  time.* 
And  it  is  well  settled  that  equity  will  take  cognizance  of  a  bill  to 
foreclose  a  chattel  mortgage.*    A  person  to  whom  the  chattel  mort- 

14B;  Bnrnham  V.    Mulier,   61    111.    453;  fordoing  so  if  he  bad'reason  to  think,  and 

Argall  V.  Seymour,  4  McCrary  (U.  S.  did  think,  that  he  had  been  overreached  in 

Cir.X  55.  regard  to  the  value  of  the  property;  and 

What  is  a  reasonable  time  within  which  there  would  be  no  conversion  in  taking  it 

to  take  possession,  after  default,  depends  if  the  mortgagee's  interest  exceeded  the 

00  die  situation  of  the  parties  and  the  value.    Botsford  z/.  Murphy, 47  Mich.  536^ 

drcnmstances  of  the    case.     Arnold  v.  A    chattel    mortgage  for   $100  on  sb 

Stock.  81  III.  407.    See  Jones  v,  Turck,  growing    crop    and    a  mare  worth  $50* 

33  Iowa,  246.  provided   that  if  the  mortgagee  at  any 

Amortgageeof  personal  property  which  time    should  deem    himself  unsafe    he 

has  oever  come   into  his  possession  is  might  take  possession  and  sell.    Held^ 

not  boood,  after  garnishment  by  an  at-  that  the  failure  of  the  crop  justified  the 

tacbing  creditor  of  the  mortgagor,  to  take  taking  possession  of  the  mare.     Allen  v, 

possession  of  the  property  for  the  benefit  Vose,  34  Hun  (N.  Y.),  57. 

of  such  creditor;  and  he  cannot,  in  the  Attempt  to  Sell.  —  The  filing  by  the 

absence  of  fraud  or  collusion,  be  held  mortgagor  of  a   voluntary   petition    in. 

liable  for  the  same  though  it  exceeded  in  bankruptcy    is    an    '*  attempt    to    sell '' 

Taine  the  amount  of  his  mortgage.  Cur-  within  the  meaning  of  the  usual  clause  im 

tisr  Raymond,  29  Iowa,  52;  First  Nat  chattel  mortgages.     Moore  v.   Young,  4 

Bank  9.  Perry,  29  Iowa,  266.  Biss.  (U.  S.  Cir.)  128. 

1.  McConnell    v.   Scott,   67   III.   274;  So  is  a  seizure  by  distress.     Conkey  v, 

Barbour  v.  White,  37  111.  164;  Chapin  v.  Hart,  14  N.  Y.  22. 

Whitsett,  3  Colo.  315.  But  not  an  attachment  in  due  course 

1  Huebner  v.   Koebke,  42  Wis.  319;  of    law.       Carpenter   v.    Town,  Hill  & 

Werner  v.  Bergman,  28  Kan.  60;  s.  c,  42  Denio  (N.  Y.)^  72. 

Am.  Rep.  152.    Compare  Furlong  f/.  Cox,  8.  Stoddard  v,  Dennison,  38  How  Pr. 

77  111.  293.  Roy  V.  Goings,  96  111.  361;  (N.  Y.)  296;  Charter  v,  Stevens.  3  Denio' 

s.  c.  36Am.  Rep.  151.  (N.  Y.),   35;  Broadhead  v.   McKay,   46- 

Under  such'a  clause  he  may  take  pos-  Ind.  595;  Kemp  v,  Westbrook,  i  Ves. 

session  of  the  property  before  the  matur-  278. 

iiy  of  the  debt  and  sell  it  without  de-  4.  Slade  v.  Rigg.  3  Hare,  35;  Wayne 

niandiog  payment  from  the  mortgagor  v,  Hanham,  9  Hare,  62;  Kemp  v.  West- 

or  giving  him  notice  of  the  sale.     Hug-  brook,  i  Ves.  278;  Briggs  v.  Oliver,  68 

gaos  r  Fryer,  i  Lans.  (N.  Y.)  276.  N.  Y.  336;  Davis  t/.  Banks,  2  Sweeney 

His  sense  of  insecurity  must  be  based  (N.  Y.),  184;  Hall  v.  Bellows,  11  N.J. 

on  facu   arising    since    the    mortgage.  Eq.  333,  Freeman  v.  Freeman,  2  Green 

Barrett  v.  Hart,  42  Ohio  St.  41;  8.  c,  51  (N.  J.),  44;  Farrell  v.  Bean,  10  Md.  217; 

Am.  Rep.  801.  Bryan  v,  Robert,  i  Strobh.  Eq.  (S.  Car.) 

Under  a  clause  in  a  chattel  mortgage  334;  Brown  v,  Greer,  13  Ga.  285;  Blake- 

esBpoirering  the  mortgagee  to  take  pos-  more  v,  Taber,  22  Ind.  466;  Broadhead 

scsnoQ  whenever  be  should  deem  him-  v.  McKay,  46  Ind.  595 ;  Dupuy  v,  Gib- 

sdf  taeecure,  he  would  h^ve  good  cause  son,  36  111.   197;  Packard  v,  Kingman^ 
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gagor  has  sold  and  delivered  the  goods  is  a  proper  party  defendant 
to  an  action  to  foreclose  the  chattel  mortgage  ;  being  in  possession 
as  owner,  it  is  necessary  to  join  him  in  order  to  foreclose  his  equity 
of  redemption  and  to  subject  the  property  in  his  hands  to  sale.^ 

19.  Sale  for  Breach  of  Condition. — If  the  mortgagee,  in  addition 
to  his  legal  rights,  desires  to  extinguish  the  mortgagor's  equity  of 
redemption  after  forfeiture,  he  must  either  resort '  to  foreclosure 
proceedings  (as  above)  or  else  make  a  bona  fide  sale  of  the  property 
under  the  power  contained  in  the  mortgage/-*  But  to  be  effective 
for  this  purpose  the  sale  must  be  fair  and  in  good  faith,  and  not 
clandestine  or  collusive.*     The  mortgagee  himself  may  purchase 


II  Iowa,  219;  Forepaugh  v.  Pryor,  30 
Minn.  35;  Smith  v.  Quartz  Co.,  14  Cal. 
242. 

Bills  to  foreclose  chattel  mortgages  are 
•  entertained  on  the  ground  that  the  prop- 
erty may  be  sold  under  direction  of  the 
court,  and  that  all  the  rights  of  the  par- 
ties may  be  ascertained  and  enforced  in 
one  proceeding.  Bryant  v.  Robert,  i 
Strobh  Eq.  (S  Car.)  334. 

A  bill  in  equity  may  be  maintained  to 
fbreclose  a  chattel  mortgage  where  there 
are  successive   liens  and  incumbrances 


another  mortgage  on  the  same  property. 
Gregory  v.  Cable,  26  N.  J.  Eq.  178. 

The  personal  representative  of  a  de- 
ceased chattel  mortgagee,  and  not  his 
heir,  should  file  the  bill  to  foreclose. 
Harrison  v.  Harrison,  i  Call  (Va.).  419. 

2.  Porter  v,  Parmly,  43  How.  Pr.  (N. 
Y.)  445;  Stoddard  v.  Denison,  2  Sweeney 
(N.  Y  ),  54:  Chapman  v.  Hunt,  13  N.  j. 
£<!•  370:  Hall  V.  Bellows.  11  N.  J.  Eq. 
333;  Wilson  V.  Brannan,  27  Cal.  258. 

Where  a  chattel  mortgage  is  made  to 
two,  to  secure  their  separate  claims,  a 


on  the  mortgaged  property  and  various  sale  for  condition  broken  may  be  made 
rights  and  interests  to  be  adjusted;  but  by  either  creditor,  and  the  purchaser,  as 
if  the  amount  is  small,  and  there  are  no  owner  of  the  vendor*s  undivided  inter- 
adverse  claims  or  other  liens  or  mort-  est,  would  become  a  tenant  in  common 
gages,  the  remedy  by  notice  and  sale  of  with  the  other  creditor.  Wilson  v.  Bran- 
the  property  is  sufficient.  Dupuy  v.  Gib-  nan,  27  Cal.  258. 
son.  36  111.  197.  8.  Bird  v.   Davis,   14  N.  J.  Eq.  467: 

After  personal  property  under  mort-  Walker  ?/.  Stone,  20  Md.  195;  Charters, 
gage  has  been  attached,  and  the  mort-  Stevens,  3  Denio  (N.  Y.).  35;  Stoddard 
gagee  summoned  as  trustee,  he  cannot  t^.  Denison.  2  Sweeney  (N.Y.),  64:  Cham- 
give  notice  and  foreclose.  Hobart  v.  beriain  v,  Martin,  43  Barb.  (N.  Y.),  607; 
Jouvett,  6  Cush.  (Mass.)  105.  Ashton  v,  Corrigan,   L.   R.   13  Eq.  76; 

A  notice  of  intention  to  foreclose  a  Freeman  v.  Freeman,  2  Green  (N.  J.), 
chattel  mortgage  given  to  secure  a  debt  44;  Williams  v.  Hatch.  38  Ala.  338. 
payable  on  demand  is  equivalent  to  a  The  conduct  and  fairness  of  a  sale  of 
demand  of  payment  of  the  debt,  and  con-  chattels  by  a  mortgagee  and  the  rights  de- 
stitutes a  breach  of  condition  of  the  quired  under  it.  are  always  open  to  inves- 
mortgage  and  entitles  the  mortgagee  to  ligation  at  the  instance  of  the  mortgagor, 
possession.  Goodrich  v.  Willard,  2  On  this  account  a  sale  under  judicial 
Gray  (Mass.),  203.  sanction  is  safer,  and  where  the  amount 

Contents  of  Bill. — A  bill  to  foreclose  a  is  large,  advisable.     Freeman   r.  Free- 
chattel  mortgage  should  show  of  what  man,  2  Green  (N.  J.),  44. 
the   property  consists,  the  mortgagor's  Hotioe. — In   most  of    the  States   the 
title  or  claim  of  title  to  it,  and  that  it  is  mortgagee  must  give  the  mortgagor  no- 


within  the  jurisdiction  of  the  court. 
Chapman  v.  Hunt,  i  McCarter  (N.  J.), 
149. 

1.  Trittipo  V,  Edwards,  35  Ind.  467. 
Compare  Sears  r.  Abrams,  10  Oreg.  499. 

A   mortgagor  of    a  chattel   who  has 


ttce  of  the  sale,  either  by  mail,  person- 
ally, by  publication,  or  by  posting, 
within  a  prescribed  period  before  sale. 
See  statutes  generally. 

When    the  mortgage  itself    provides 
specially  how  and  upon  what  notice  the 


parted   with    his  interest     and    against    mortgagee  may  sell,  these  express  provi- 
whom  no  relief  is  demanded  in  a  suit  to     sions  preclude  all  implications  on  the  sub- 


foreclose,  is   not  a  necessary  party  to 
the  suit.     Farnsley  v.  Anderson  Foundry 
Works,  90  Ind.  120. 
Nor  is  the  mortgagor  of  the  holder  of 


ject  and  must  be  accurately  followed. 
Flanders  v.  Chamberlain,  24  Mich.  305 • 
Compare  Whitaker  v,  Sigler,  44  Iowa, 
419. 
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of  Condition. 


the  chattel  at  a  fair  sale  under  the  power  contained  in  the  mort- 
gage. Such  purchase  is  good  at  law,  and  if  voidable  in  equity,  it 
would  only  be  so  for  unfair  dealing,  and  only  at  the  instance  of  in- 
terested parties,*  A  mortgagee  of  personal  property  who  sells  the 
same  under  a  power  of  sale  dause  in  the  mortgage  must  account 
to  the  mortgagor  for  any  surplus  above  the  debt  and  expenses.^ 


Pftblie  «r   PriTnte     tela. — A    chattel  eer  or  giving  any  new  notice  to  the  mort- 

mortgi^  provided  that  in  case  of  de-  gagor.     Hosmer    v.    Sargent,    8    Allen 

faoh  in  payment,  the  mortgagee  might  (Mass.).  97- 

sell  the  mortgaged  property  without  Caveat  Smiitor. — On  a  sale  of  chattels, 
specifying  the  mode  of  sale.  It  also  announced  ais  made  by  virtue  of  a  mort- 
provided  that  if  he  deemed  himself  un-  gage,  there  is  no  implied  warranty  of 
safe  at  any  time  before  payment,  he  title.  Harris  v.  Lynn,  25  Kans.  281;  s. 
migkt  s^  the  property  at  public  or  pri-  c,  37  Am.  Rep.  253. 
Tate  sale.  Held,  that  upon  default  in  pay-  Where  a  mortgaged  chattel  is  adver- 
ment  the  mortgagee  could  8ell  the  prop-  tised  for  sale,  and  sold  subject  to  the 
erty  at  private  sale,  and  that  the  vendee's  mortgage,  purchasers  have  sufficient  no- 
title  would  be  perfect  if  the  sale  was  fair  tice  of  the  mortgage  to  estop  them  from 
and  homa  JUe,  although  no  notice  of  it  contesting  it  on  the  ground  that  it  was 
was  given  to  the  mortgagor.  Chamber-  not  duly  placed  on  file.  Kellogg  v,  Se- 
bin  V,  Martin,  43  Barb.  (N.  Y.)  607;  cord,  42  Mich.  318. 
Balloa  V,  Cunningham,  60  Barb.  (N.  Y.)  1.  Olcott  v.  Railroad,  27  N.  Y.  546; 
43$.  Hart  v.  Ten  Eyck.  2  Johns.  Ch.  (N.  Y.) 
ide  far  Cash. — The  power  of  sale  con-  100;  Charter  v!  Stevens,  3  Denio  (N.  Y.), 

35;  Black  V,  Hair.  2  Hill  Ch.  (S.  Car.) 
622;  Lyon  V.  Jones,  6  Humph.  (Tenn.) 
533i*   Bean    v.    Barney,    10    Iowa,   498; 


fen  apon  ihe  mortgagee  no  right  to  bar- 
ter the  property  or  to  dispose  of  it  other- 
wise than  for  cash.  Edwards  v.  Cottrell, 
43  Iowa,  194.  Compart  Williams  v. 
Hatch.  38  Ala.  338. 

Ifmaiin  Salts. — A  mortgagee's  sale 
of  the  residue  of  the  mortgaged  chattels. 


Wright  V,  Ross,  36  Cal.  414.  See  also 
New  Hamp.  Gen.  Laws  1878,  c.  137,  §21; 
Mich.  Stats.  §  6200;  Minn,  act  1885,  c. 
171;  Nebr.  Comp.  Stats,  pt.  i.  c.  12.  §7; 


after  enough  have  been  sold  to  pay  the     Dak.  act  1885.  c.  32.     Compare  Pulver  v. 


debt  and  costs,  is  a  conversion  of  them 
for  which  he  is  liable  to  the  mortgagor. 
GfiswoM  V.  Morse.  59  N.  H.  211;  Beck* 
Icy  V,  MuDson,  22  Conn.  299;  Charter  v. 
Stevens,  3  Denio  (N.  Y.),  t<3;  West  v, 
Craiy,  47  N.  Y.  423;  Stromberg  v.  Lind- 
ber|(,  25  Minn.  513;  Bellamy  v.  Dowd, 
II  Iowa.  285. 

A  chattel  mortgage  provided  that  goods 
seiicd  under  it  should  be  sold  at  public 
mctioQ  after  notice,  and  that  the  power 
of  sale  should  be  limited  to  so  much  of 


Richardson,  3  Thomp.  &  C.  (N.  Y.)  436; 
Buffalo  Steam-engine  Works  z/.  Sun  Ins. 
Co.,  17  N.  Y.  403;  Korns  v,  Shaffer,  27 
Md.  83;  Imboden  v.  Hunter,  23  Ark. 
622;  Beard  v.  Westerman,  32  Ohio  St. 
29;  Pettibone  v.  Perkins,  6  Wis.  616. 

Where  the  mortgagee  in  a  chattel 
mortgage  buys  the  mortgaged  property 
at  a  sale  made  at  his  instance  for  the 
amount    of    the    debt    and    costs,    and 


neither  the  mortgagor  nor  his  creditors 
complain  of  any  irregularity  in  the  sale, 
the  property  as  the  sale  should  show  was  the  mortgagee  cannot  call  in  question  its 
Deeded  10  pay  the  debt.  The  mortgagee,  regularity,  and  the  purchase  by  him  is  a 
however,  retailed  part  of  the  goods  at  payment  of  the  mortgage  debt.  Massey 
pfivate  sale.  Held,  that  the  mortgagor  v.  Hardin,  81  111.  330. 
could  elect  to  have  the  amount  to  be  sold  9.  Flanders  zf.  Thomas,  12  Wis.  410; 
ascertained  as  in  other  cases,  and,  in  suit  Pettibone  v.  Perkins,  6  Wis.  616;  Kohl 
on  the  mortgage  note,  the  jury  should  v,  Lynn,  34  Mich.  360;  Korns  v.  Shaffer, 
have  been   charged  to  find  the    market     27  Md.  83:  Moore  v.  Aylett,  i   Hen.  & 


value  of  the  goods  sold  at  private  sale. 
Botsford  V.  Murphy,  47  Mich.  537.  See 
Alger  F.  Farley,  19  Iowa,  518. 

A^MffUMvt- — In  the  exercise  of  a 
power  of  sale  in  a  chattel  mortgage,  the 
*^gagee  has  a  right,  in  the  exercise  of 
a  reasonable  discretion,  to  adjourn  the  sale 
Irom  time  to  time,  without  doing  so 
throagh  the  agency  of  a  licensed  auction* 


M.  (Va.)  29;  Bryan  v,  Robert,  i  Strobh. 
Eq.  (S.  Car.)  342. 

But  he  is  not  accountable  for  profits 
unless  it  appears  that  he  received  profits 
before  the  sale.  Moore  v,  Aylett,  i  Hen. 
&  M.  (Va.)  29. 

Where  the  mortgagor  accepts,  either 
expressly  or  by  legal  intendment,  any  of 
the  proceeds  of  the  sate,  he  is  thereby 
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20.  Eights  of  Second  Mortgagees. — Where  two  or  more  mortgages 
of  the  same  chattels  are  made  and  recorded  at  the  same  time,  the 
mortgagees  are  entitled  to  hold  the  property  in  proportion  to  the 
amounts  of  their  respective  claims.^  An  agreement  by  the  parties 
thereto,  that  one  of  two  mortgages  executed  at  the  same  time 
shall  be  the  prior  lien,  will  be  enforced  as  between  the  parties, 
although  the  mortgage  postponed  was  first  recorded.*  A  subse- 
quent mortgagee  of  chattels  to  secure  previous  indebtedness,  who 
has  notice  of  a  senior  mortgage,  is  not  a  mortgagee  in  good  faith 
so  as  to  entitle  him  to  attack  the  senior  mortgage  for  fraud.*  A 
second  mortgagee  with  a  right  of  possession  is  entitled  to  posses- 
sion of  the  mortgaged  property  as  against  all  persons  except  the 
first  mortgagee,  and  as  against  all  persons  but  the  latter  and  those 
claiming  under  him,  may  maintain  an  action  for  any  taking  of  it 
which  is  in  conflict  with  his  rights.*     When  the  first  mortgage  is- 


estopped  from  denying  the  legality  of  the 
sale.    France  v,  Haynes.  21  Repr.  (Iowa), 

43. 
XzpenMi  of  Sals. — Where  the  mortgage 

provides  for  the  payment  of  *'  all  ex- 
penses for  the  sale "  of  the  mortgaged 
property  out  of  the  avails  of  such  sale, 
only  such  expenses  are  intended  as  are 
incurred  in  doing  such  things  as  form  part' 
of  the  proceedings  of  sale.  Ferguson  v, 
Hogan,  25  Minn.  135.  And  compensa- 
tion to  the  mortgagee  for  his  care  is  not 
included  by  implication.  Imboden  v. 
Hunter,  23  Ark.  622. 


Where  a  debtor  at  the  same  time  exe- 
cutes and  causes  to  be  recorded  separate 
and  independent  mortgages  of  the  same 
properly  to  several  of  his  creditors,  with*^ 
out  the  knowledge  of  either,  that  mort- 
gage which  is  soonest  ratified  will  first 
have  effect  and  will  take  precedence.  Ox- 
nard  v.  Blake,  45  Me.  602^ 

Where  two  partits  have  chattel  mort- 
gages on  the  same  property,  and  they 
both  permit  the  property  to  remain  in  the 
possession  of  the  mortgagor  an  unreason- 
able length  ot  time  after  the  maturity  of 
their  respective  mortgages,  they  cannot 


Applieation  of  Prooseds. — A  chattel  as  against  the  claim  of  a  third  person  en- 
mortgagee  has  an  absolute  right  to  apply  force  them;  but  as  against  each  other, 
the  proceeds  of  mortgaged  property  sold'  the  one  first  acquiring  possession  of  the 
by  consent  to  the  payment  of  the  mort-  property  is  entitled  to  priority  of  lien, 
gage  debt,  instead  of  another  debt  of  the  Atkins  v.  Byrnes,  71  III.  326. 
mortgagor  to  him.  Masten  z/.  Cummings.  A  purchase  •  money  mortgage,  made 
24  Wis.  623.  part    of    the    sale,    takes    precedence. 

If  the  debt  secured  is  payable  by  in-  Walker  v.  Vaughn,  33  Conn.  577. 

stalments,  the  proceeds  of  the  sale  may  A  statute  forbidding  a  second  mortgage 

be  applied  towards  the  payment  of  any  without  a  reference  in  it  to  the  first  docs 

instsdments  which  may  be  due,  at  the  op-  not  make  the  second  mortgage  void;  for 

tion    of    the    mortgagee.     Saunders    v.  the    statute   is   designed    to  secure  the 


McCarthy,  8  Allen  (Mass.),  42;  Locke  v. 
Palmer,  26  Ala.  312. 

1.  A  Id  rich  v.  Martin,  4  R.  I.  520. 

2.  Rigler  v.  Light,  90  Pa.  St.  935; 
Corbin  v.  Kincaid.  33  Kans.  649 ; 
Chadbourn  v.  Rahilly,  28  Minn.  394. 
See  Sanders  v.  Barlow,  21  Fed.  Repr. 
836. 

A  mortgage  of  personal  property  to 
one  party,  expressed  to  be  *'  subject  to 


rights  of  the  second  mortgagee,  and  the 
parties  are  not  in  pari  delicto.  Leach  v. 
Kimball,  34  N.  H.  568. 

8.  Tolbert  v.  Horton,  18  Repr.  (Minn.) 
88.  See  Baskins  v.  Shannon,  3  N.  Y. 
310.  Compare  De  Courcey  v.  Collins.  21 
N.  J.  Eq.  357, 

A  second  mortgagee  of  a  chattel  who 
takes  it  from  the  possession  of  the  mort- 
gagor, sells  it,  and  receives  the  full  con- 


prior  mortgages"  to  another,  conveys  to  sideration  of  the  sale,  without  regard  to 

a  mortgagee  knowing  their  amount  and  the  rights  of   the  senior   mortgagee,  is 

terms  only  the  right  to  redeem  there-  liable  to  the  latter  in  an  action  for  the 

from,  and,  although  recorded  first,  takes  conversion  of  the  chattel.  Lowe  v.  Wing, 

no  precedence  thereof.  Pecker  v,  Silsby,  56  Wis.  31. 

123  Mass.    108:    Hoagland  v.  Sham  pa-        4.  Newman  v.  Tymeson,  13  Wis.  172; 

nore,  37  N.  J.  Eq.  588.  Treat  v.  Gilmore,  49  Me.   34;  Gardner 
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discharged  or  extinguished,  the  second  mortgagee  acquires  ail  the 
rights  of  a  first  mortgagee.^ 

21.  Aangnment  of  Mortgage. — ^Although  a  chattel  mortgage  is  not 
assignable  or  negotiable  at  law,  yet  a  party  taking  an  assignment 
of  such  an  instrument  acquires  rights  and  an  interest  in  the  debt 
secured  and  the  property  pledged,  which  courts  of  law  as  well  as 
of  equity  will  recognize  and  protect.*  But  independently  of  the 
debt  it  was  made  to  secure,  a  chattel  mortgage  has  no  assignable 
quality,  and  an  assignment  of  the  mortgage  without  the  debt  is  a 
nullity .•  In  certain  of  the  States  assignments  of  chattel  mortgages 
are  not  required  to  be  recorded.* 

CHEAT.  (See  also  Fraud.)— A  cheat,^  at  common  law,*  is  a 
fraud  (not  amounting  to  felony)  accomplished  '*  by  any  deceitful 
and  illegal  symbol  or  token  which  may  affect  the  public  at  large^ 
in  some  pecuniary  interest,  and  against  which  common  prudence 
cannot  guard. 

9.  Morrison,  12  Ala.  547.     Catnpare  Ring  Mortgages;   Herman  on  Chattel  Mort- 

^  Neale,  114  Mass.  11 1.  gages;  Pierce  on  Fraudulent  Mortgages 

1.  Daly  V,  Proetz,  20  Minn.  411.  of  Merchandise. 

1  Zeiter  v.  Bowman,  6  Barb.  (N.  Y.)        5.  2  East  P.  C.  818;  2  Wharton's  Cr. 

133;  Sirrine  v.  Briggs,  31  Mich.  443.  Law,  §  11 16. 

A  mortgagee  of   chattels,   after  their        6.  The  common   law  as  to  cheats  is 

seizure  and  before  the  right  of  redemp-  mostly   superseded    by    the    legislation 

tioD  a  barred,  has  an  assignable  interest  against  False  Pretences,  q.v. 
Qoder  the  mortgage.  Moody  v.  Ellerbee,        7.  There   must    be   a    prejudice    re- 

4S.  Car.  21.  cetved.     Bouvier's   Law  Diet.;    Rex  v. 

The  assignee  of  a  b<maJUU  mortgagee  Dale,  7  C.  &  P.  352;  2  Bishop  on  C.  L. 

of  chattels  is  entitled  to  the  same  pro-  §  159. 

tection  as  the  mortgagee  in  an  action  of        8.  A  naked  He  could  not  constitute  ? 

replevin  brought   by  a  claimant  of   the  cheat  at  common  law,  which  considered 

chattels.    Mayer  v,  Soulier,  48  Mich.  411.  that  it  was  folly  in  the  injured  party  to  be 

The  assignee  takes  the  mortgage  sub-  so  deceived.     Pinkney's  Case,  2  East  C. 

ject  to  all  equities  between  the  original  L.    8x8.       But  many  lies    to-day  come 

panics,  but  not  subject  to  latent  equities  under  legislation  relating  to  false  pre- 

o(  third  persons  of  which  he  had  no  no-  tences.     Nor  did  merely  writing  the  He 

Uce.    Langdon  v.  Buel,  9  Wend.  (N.  Y.)  and  signing  one's  own  name  to  the  paper 

80;  Barbour  z/.  White,  37  111.  164.  (e.g.,  check  on  a  bank)  constitute  a  device 

S.  Polhemus  v.  Trainer,  30  Cal.  685;  or  token;  otherwise  if  the  name  of  an. 

Hamilton   v.   Browning,   94    Ind.   242;  other  was  signed;  though  if  in  the  latter 

Earl!  v.  Stumpf,  56  Wis.  50.  case  the  act  amounted  to  forgery,  the 

Where  a  chattel  mortgage  is  given  to  cheat,  a  misdemeanor,  was  lost  in  the 

secure  the  payment  of  a  debt  by  note,  felony.     Whether  that  is  so  to-day,  the 

the  assignment  of  the  note  and   mort-  reasons  for  the  merger  having  ceased,  is 

gage,  whether  the  assignment  is  under  more  appropriately  discussed  in  other 

seal  or  not,  vests  in  the  assignee  the  right  part^  of  this  work, 
of  action  on  the  mortgage.     Gilchrist  v.        Wheatley,  a  brewer,  sold  16  gallons  of 

Patterson,  18  Ark.  575;  I^ngdon  2/.  Buel,  amber  for  18.      On    indictment.    Lord 

9  Wend.  (N.  Y.)  80.  Mansfield.  C.  J.,  said:  **  It  amounts  only 

The  assignee  of  part  of  a  debt  secured  to  an  unfair  dealing  and  an  imposition 

by  a  chauel  mortgage,  with  a  right  to  on  this  particular  man  by  which  he  could 

sell  can  only  sell  so  much  of  the  mort-  not  have  suffered  but  from  his  own  care- 

gaged  property  as  will  cover  the  assigned  lessness  in  not  measuring  it;  whereas 

inieresL    Emmons  v,  Dowe,  2  Wis.  322.  fraud,  to  be  the  object  of  criminal  prose- 

i.  Bigelow  V.  Smith,  2  Allen  (Mass.),  cution,  must  be  of  that  kind  which  in  its 

364;  Butter  V.  Gilbert,  12  Abb.  (N.  Y.)  nature  is  calculated  to  defraud  members, 

97-  as  false  weights  or  measures,  false  tokens, 

iiiharitiM  far   Chattd  ICortgftgM. —  or  where  there  is  a  conspiracy."     East 

Jcneson  Chattel  Mortgages;  Boone  on  C.  L.  818. 
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IMlBitimi.                                         CHE  A  T,  Deilnitioik 

Getting  a  promissory  note  by  pretend-  there  was   no   impediment.     Appearing 

ic^  wish  to  look  at  it,  and  then  refusing  free,  without  his   indentures  and   unac- 

to  return  it,  was  held  to  be  a  mere  private  companied   by  any  master,  inquiry  was 

fraud.    People  v.  Miller,  14  Johns.  (N.  Y.)  averied.     Rex  v.  2  Jones,  East  P.  C.  822. 

371.     See  Lambert  v.  People.  5  Cowen  The  Fraud  most  be  Latent.— For   in- 

(N.  Y.),  578.  stance,  handing  back   musty  mixture  of 

Channing,    a    miller,    received    three  barley  and  oat  in  return  for  good  barley 

bushels  of  wheat  to  grind,  and  kept  back  received  by  a  miller  was  held  not  indict- 

forty-two  pounds,  not  in  the  way  of  ex-  able,  though  it  might  be  otherwise  in  some 

cessive  toll,  but  simply  as  a  private  fraud,  kinds  of  general  fraud.     R.  v.  Uaynes, 

On  indictment  it  was  adjudged  for  de-  4  M.  &  S.  214. 

fendant.    2  Stra.  793.  So  personating  one's  self  for  another, 

Ea^leton  contracted  to  supply  to  the  where  there  is  nothing  deceiving  in  the 

poor  of  a  certain  borough,  in  accordance  pretender's  appearance  or  reputation,  is 

with  arrangements  made  with  the  guar-  not  a  cheat  at  common  law.      2  Blast  P. 

dians  of   the   poor,  loaves  of  bread  of  C.  10 10. 

a  certain  weight.  He  furnished  parish  But  a  minor,  apparently  of  age,  going 
loaves  of  a  less  weight.  •.  Held,  that  as  no  about  deceiving  many, — 2Wh.C.L.  §  1124, 
tokens  or  weights  were  used,  the  fraud  — likewise  a  married  woman  pretending 
was  a  private  one,  and  not  indictable,  to  be  single,  may  be  indicted. 
The  defendant  was  convicted,  however,  By  33  Hen.  VIH.  (a  part  of  the  com- 
of  the  statutory  offence  of  attempting  to  mon  law  of  some  American  States)  cheats 
obtain  money,  in  that,  after  having  thus  are  indictable  as  misdemeanors  when  ef- 
defrauded  the  parishioners,  he  made  re-  fected  by  false  tokens  or  counterfeit  let- 
turn  (fraudulent  misstatement  of  antece-  ters  made  in  the  name  of  another.  A 
dent  fact)  that  he  had  sold  a  certain  num-  **  privy  token,*'  within  the  meaning  of 
ber  of  the  specified  loaves,  whereby  he  this  statute  was  held  to  denote  some  real 
obtained  credit  on  the  relieving-ofl5cer*s  visible  mark  or  thing,  as  a  key,  a  ring, 
book.  R.  V,  Elagleton,  33  Eng.  L.  &  Eq.  etc.,  and  not  a  mere  affirmation  or  prom- 
545;  6  Cox  C.  C.  559.  ise.     This  is  really  in  affirmance  of  the 

But  a  baker  employed  by  the  United  old  common  law. 

States  army  marked  219  barrels  of  bread  A  check  on  a  bank,  where  the  drawee 

as  weighing  88  lbs.  each,  though  they  has  no  deposit,  in  the  name  of  the  de- 

only  severally   weighed  68   lbs.     Held,  ceiver,  is  not  a  token;  another *s  check  is. 

that  the  marking  constituted  false  token  The  deceiver's  check  is  a  token  if  there 

equivalent  to  false  measure,  and  indict-  be  no  such  bank,  or  if,  being  a  bank,  it  is 

inent    was    sustained.       Respublica    v.  broken  and  he  knows  it.    So  with  a  bank- 

Towell.  I  Dallas  (U.  S.),  47.  note  unsigned  or  falsely  signed.     2  East 

For  cheating  effected  by  false  weights  P.  C.  827;  State  v,   Patillo,  4  Hawks, 

and  measures  betokens  a  general  design  348. 

to  defraud,  and  the  offender  is  indictable  Kivate    Cheats. — Sometimes    private 

therefor.     2  East  C.  L.  820.  cheats,  for  instance,  misreading  a  deed 

So  in  all  cases  where  false  tokens  hav-  to  an  illiterate  person,  and  thereby  caus- 
ing the  semblance  of  public  authenticity  ing  the  latter  to  execute  it  to  his  preju- 
are  used;  as  where  cloth  was  sold  with  dice,  or  suppressing  a  will,  have  been 
counterfeit  seal  thereon,  or  where  false  denominated  cheats.  Yet  in  2  East  P. 
dice  were  used  in  gaming.  2  East  C.  L.  C.  823  it  is  shown  that  in  the  indictments 
820.  in  those  cases  several  persons  were  con- 
But  where  Wilders,  a  brewer,  sends  to  victed,  thus  indicating  a  charge  for  con- 
Hicks,  a  publican,  vessels  of  ale  marked  spiracy  rather  than  for  cheat.  For  the 
as  containing  such  a  measure,  when  in  rule  at  common  law  was  that  the  fraud 
fact  they  contained  less;  and  wrote  also  must  be  (i)  latent,  (2)  addressed  to  the 
a  letter  to  Hicks  assuring  him  that  they  public  at  large. 

did  contain  the  measure  as  marked,  in-  False  Hewi,  if  .the  fraud  be  skilfully 

dictment  against  the  brewer  was  quashed,  done  so  as  to  be  latent,  and  addressed  to 

R.  V.  Wilders,  cited  by  Lord  Mansfield  the  public  at  large,  may  be  made  the 

in   ■-  Bur.   1128.     This   is  doubtless  ex-  means  of  a  cheat  at  common  Uw.    2Wh. 

plainable  by  the  fact  that  the  marks  were  C.  L.  1121. 

put  on  the  vessels  in  a  way  not  evincing  Illegality  of  the  Thing  Pretended  will 

a  general  intent  to  defraud,  but  only  to  not,  in  prosecutions  lot  cheats  at  common 

cheat  a  certain  individual.  law,  be  a  defence;  as  where  a  man  coun- 

A  person  may  make  a  token  of  himself,  terfeited  a  false  discharge.    R.  v.  Fawcett, 

Thus  an  apprentice  obtained  a  bounty  by  2  East  P.  C.  862. 

enlisting  as  a  soldier,  representing  that  Public  Cheats. — Besides  the  cheats  al- 
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Definitioii.                                         CHECK S»  Definition. 

CHECKS.  (See  also  Alteration  of  Instruments;  Assign- 
ments ;  Banks  and  Banking  ;  Bills  and  Notes  ;  Evidence.) 

Defaiiiian,  211.  Forged  Checks,  222. 

Presentment  and  Notice,  212.  Forgery  0/  Signature,  222. 

Time  for  Presentment,  2 1 3.  Fraudutent  Alterations  after  Sig* 

What  is  a  Reasonable  Time,  213.  nature,  225. 

Delay  in  Presentment  and  Notice,  Damages  for  Wrongful  Dishonor  of 

215.  Checks,  225. 

Ante-dated  and  Post-dated  Checks,  218.  Measure  of  Damages,  2  26. 

Certified  Checks,  219.  Check-holder's  Right  to  Sue  the  Bank, 

What  Certification  Imports,  Tii,  226. 

1.  Definitioii. — A  check  is  a  draft  or  order  upon  a  bank  or  bank- 
ing  house,  purporting  to  be  drawn  upon  a  deposit  of  funds  for  the 
payment  at  all  events  of  a  certain  sum  of  money,  to  a  certain  per- 
son therein  named,  or  to  him  or  his  order,  or  to  bearer,  and  payable 
instantly  on  demand.^ 

ready  mentioned    against    numbers    of  a  certain  sum  of  money  specified  in  the 

people,  there  are  others  deceiving  the  instrument."      Story     on     Promissory 

public  in  general,  or  by  affecting  the  pub-  Notes  (7th  Ed.)»  §  487. 

lie    trade    or   revenue,  or    being  fraud  A  check  has  been  said  to  be  "a  bill 

■against  public  justice.    So  taking  advan-  with  some  peculiarities,  or  a  species  of  a 

tage  of  official  position  may  be  indictable,  bill."    2  Daniel  on  Neg.  Inst.  584.     But 

though  the  same  fraud  in  a  private  per-  in  the  opinion  of  Mr.  Morse  **  the  differ- 

son  would  not.     Thus  in   Rex  v.  Bower  ential    traits    decidedly    preponderate.*' 

a  private  jeweller's   exposing   for  sale  Morse  on    Banking  (ad   Ed.),  259.     In 

worse  gold  than  the  standard  was  held  Merchants'  Bank  v.  State  Bank,  lo  Wall, 

not  indictable;  though  had  one  of  the  (U.   S.)  604,  647,    Mr.  Justice  Swayne. 

Goldsmith  Company  done   so  he  would  in  pointing  out  the  differences  between  a 

have  been,     i  Cowper,  323.  check  and  bill  of  exchange,  says:  '*  Bank 

.The  word   ** cheat"  is  not  actionable  checks  are  not  inland  bills  of  exchange, 

unless  spoken  of  the  plaintiff  in  relation  but  have  many  of  the  properties  of  such 

to  his  profession  or  business.     Heard,  commercial  paper;  and  many  of  the  rules 

Libel  &  SI.  g  16.      Or    unless  accom-  of  the  law  merchant  are  applicable  to 

panied  by  other  words  or  circumstances  both.     Each  is  for  a  specific  sum  payable 

making  it  impute  an  indictable  offence,  in   money.      In   both   cases  there   is  a 

Chose  V.  Whiilock,  3  Hill  (N.  Y.),  139;  drawer,  a  drawee,  and  a  payee.     With- 

Stevenson  v.  Hayden,  2  Mass.  406;  Lucas  out  acceptance,  no  action  can  be  main- 

V.  Flynn,  35  Iowa  9.      See  False  Pre-  tained  by  the  holder  upon  eiiher  against 

TENCES.  4  the  drawer.     The  chief  points  of  dlffer- 

1.  2  Daniel  on  Neg.  Inst.  (3d  Ed.)  583.  ence  are  that  a  check  is  always  drawn  on 

This  definition   has    been   quoted   with  a  bank  or  banker.     No  days  of  grace  are 

approval  in  Blair  &  Hoge  v,  Wilson.  28  allowed.     The  drawer  is  not  discharged 

Gratt  (W.  Va.)  170.    See  generally  Bill-  by  the  laches  of  the  holder  in  present- 

gerry  v.  Branch,  19  Gratt.  (W.  Va.)  418;  ment  for  payment,  unless  he  can  show 

Deener  v.  Brown,  i  MacArthur  (C.  C.),  that  he  has  sustained  some  injury  by  the 

350;  Matter  of  Brown.  2  Story  (C.  C),  default.     It  is  not  due  until  payment  is 

$02;    Bowen  v,    Newell,  8   N.   Y.   195;  demanded,  and  the  statute  of  limitations 

Mcintosh  V.   Ly^le,  23   Minn.  336.     A  runs  only  from  that  time.     It  is  by  its 

check  has  also  been  defined  as,  *'  in  legal  face  the  appropriation  of  so  much  money 

effect,  an  inland  bill  of  exchange  drawn  of  the  drawer  in  the  hands  of  the  drawee 

on  a  banker,  payable  to  bearer  (or  order)  to  the  payment  of  an  admitted  liability 

on  demand."     Byles  on   Bills,  *I3  (7th  of  the  drawer.     It  is  not  necessary  that 

Am.  Ed.)  I.     "A  check,"  says  Story,  the  drawer  of  a  bill  should  have  funds  in 

**  is  a  written  order  or  request,  addressed  the  hands  of  the  drawee.     A  check  in 

to  a  bank,  or  to  persons  carrying  on  the  such  case  would  be  a  fraud, 

business  of  bankers,  by  a  party  having  A  check  purports  to  be  drawn  upon  a 

money  in  their  hands,  requesting  them  to  deposit.     See  Champion  v.  Gordon,  70 

pay  on  presentment  to  another  person,  Pa.  St.  476;  Morrison  v.  Bailey,  5  Ohio 

or  to  him  or  bearer,  or  to  him  or  order,  St.  13;  Espy  v.  Bank  of  Cincinnati  18 
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2.  Presentineiit  and  Notice. — Until  the  check  has  been  presented 
to  the  bank  and  payment  refused,  and  notice  of  dishonor  given  to- 
the  drawer,  the  holder  has  no  right  of  action  against  the  drawer.^ 

If,  however,  the  presentment  and  notice  could  be  of  no  benefit 
to  the  drawer,  they  may  be  dispensed  with.* 


Wall.  (U.  S.)  620.  In  the  hands  of  a 
bank  or  banker.  See  Bo  wen  v.  Newell, 
8  N.  Y.  195;  Deener  v.  Brown,  i  Mac- 
Arthur  (C.  C).  350. 

The  Amount  of  the  Check. — Where  the 
amount  stated  in  marginal  figures  differs 
from  the  words  in  the  body  of  the  check, 
the  latter  will  govern.     Smith  v.  Smith, 

1  R.  I.  398;  National  Bank  of  Rockville 
V.  Second  National  Bank,  69  Ind.  479. 
In  the  latter  case  the  body  of  the  check 
was  for  '*  twenty-one  and  thirty-six  in 
exchange  dollars,"  while  the  margin  con- 
tained the  figures  "2,136.00."  Held^ 
that  the  figures  were  controlled  and  con- 
tradicted by  the  words  in  the  body  of  the 
Check.  The  marginal  figures  may  be  used 
to  explain  the  words  in  the  body  of  the 
check.  Thus,  the  words  **  five  hundred  " 
written  in  the  body  of  the  instrument,  by 
reference  to  the  dollar-mark  in  the  margin, 
were  held  to  mean  five  hundred  dollars. 
Corgan  v.  Firew,  39  III.  31.  In  Northrup 
V,  Sanborn,  22  Vt.  433,  an  order  was 
drawn  for  '*  37.89"  without  any  dollar- 
mark.  Held^  that  the  figures  were  used 
to  express  the  currency  of  the  United 
States. 

1.  Purcell  V,  Allemong,  22  Gratt.  (W. 
Va.)  739;  Pollard  v.  Bowen,  57  Ind. 
232;  Judd  f.  Smith,  3  Hun  (N.  Y.),  190; 
Jaudon  v.  Read,  32  How.  Pr.  (N.  Y.) 
190;  Murray  v.  Judah,  6  Cow.  (N.  Y.) 
484;  Little  V,  Phoenix  Bank,  2  Hill  (N. 
Y.)»  430;  Harker  v.  Anderson,  21  Wend. 
(N.  Y.)  372;  Levy  v.  Peters,  9  Serg.  & 
Rawl^  (Pa.),  125;  Flemming  v,  Denny, 

2  Phila.  kep.  11 1;  Case  v.  Morris,  31 
Pa.  St.  100;  Sherman  v.  Comstock,  2 
McLean  (C.  C),  19. 

In  Purcell  v.  Allemong,  22  Gratt.  (W. 
Va.)  739,  the  court  say:  "A  check  is  an 
inland  bill  of  exchange  drawn  on  a  bank 
or  other  house  of  deposit.  The  drawer 
undertakes  that  the  bank  will  pay  to  the 
payee  or  holder  the  sum  named  in  the 
check;  and  the  payee  having  received  the 
check,  the  drawer  is  not  liable  to  pay  it, 
if  he  drew  it  in  good  faith,  until  the 
holder  has  demanded  and  failed  to  obtain 
payment  from  the  bank  upon  which  it 
was  drawn.  If  the  bank  refuses  to  pay, 
the  holder,  as  a  general  rule,  has  no  right 
of  action  against  it,  but  must  look  to  the 
drawer  for  payment.  But  the  drawer 
a>ay  have  his  action  against  the  bank 
for  refusing  to  honor  his  check,  but  not 
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until  the  same  has  t>een  presented  and 
payment  refused.  It  is  consequently 
well  settled,  as  a  general  rule,  that  the 
holder  of  a  check  has  no  recourse  upon 
ther  drawer  until  the  check  has  been  pre- 
sented to  the  bank  and  payment  refused." 

8.  Case  v.  Morris,  31  Pa.  St.  100; 
Sterrett  v.  Rosencraniz,  3  Phila.  Rep. 
(pa.)  54;  Hoyt  V.  Seeley,  18  Conn.  353; 
Judd  V.  Smith,  3  Hun  (N.  Y.),  190;  Crdtn- 
well  V.  Lovett,  6  Wend.  (N.  Y.)  369; 
Frue  V,  Thomas,  16  Maine,  36. 

When  Pretentment  uid  Notioe  are  Un- 
neoeuary. — When  the  drawer  has  no- 
funds,  or  has  withdrawn  them  from  the 
bank,  or  has  stopped  payment  of  the 
check,  notice  of  its  dishonor  is  unneces- 
sary. Wirth  V.  Austin,  L.  R.  10  C.  P. 
689;  Carew  v.  Duckworth,  L.  R.  4  Ex. 
313;  Conroy  v.  Warren,  3  Johns.  Cas. 
259;  Murray  v,  Judah,  6  Cow.  (N.  Y.)' 
484;  Flemming  v.  Denny,  2  Phila.  Rep. 
Ill;  Eichelberger  v.  Finley,  7  Har.  &  J. 
(Md.)  381;  True  v.  Thomas,  16  Me.  36; 
Franklin  v.  Vanderpool,  i  Hall  (N.  Y.), 
78;  Fitch  V.  Redding,  4  Sandf.  (N.  Y.) 
130;  Jacks  V,  Darrin,  3  E.  D.  Smith  (N. 
Y.),  557;  Purchase  v.  Mattison,  6  Duer 
(N.  Y.),  587.  So  also  presentment  is  un- 
necessary when  the  drawer  has  no  funds. 
Bell  V.  Alexander,  21  Gratt.  (W.  Va.)  i; 
Foster  v.  Paulk,  41  Me.  425.  Or  has  with- 
drawn them  from  the  bank.  Deener  v. 
Brown,  i  Mac  Arthur  (C.  C).  350;  Moody 
V.  Mack,  43  Mo.  2io«  Or  the  bank  be- 
comes insolvent  within  the  time  required 
for  presentment.  Syracuse  R.  Co.  v. 
Collins,  3  Lans..(N.  Y.)  29;  Warrensbarg- 
Assn.  V,  Zollf  83  Mo.  94. 

In  Case  v,  Morris,  31  Pa.  St.  100,  104, 
the  court  say::  **  The  general  rule  of  law 
is,  that  the  holder  cannot  reson  to  the 
drawer  without  proof  of  due  presentment 
to  the  drawee  for  payment,  and  prompt 
notice  of  dishonor.  Little  r/.  Phoenix 
Bank,  2  Hill**  N.  Y.  Rep.  430.  But  in 
Bickerdike  v,  Bollman,  i  T.  R.  408,  it 
was  held  that  when  the  drawer  had  no- 
effects  in  the  hands  of  the  drawee  at  the 
time  the  bill  was  dhiwn,  notice  was  not 
necessary.  It  is  sometimes  said  that  this 
exception  to  the  general  rule  is  placed  on 
the  ground  that  it  was  a  fraud  to  draw 
the  bill  when  the  drawer  knew  that  it 
would  not  be  paid.  At  other  times  it  is 
said  that  the  drawer's  knowledge  that  it 
would  be  dishonored,  is  tantamoont  to 


fmatmat  tad  ITotloe.  CHECKS,  B«asoii»1>l«  Time. 

Tim  for  Presentment, — The  holder,  in  order  to  charge  the  drawer 

ifl  case  of  a  dishonor,  must  present  the  check  for  payment  within 

a/easonablc  time,  otherwise  the  delay  is  at  the  peril  of  the  holder.^ 

What  is  a  Reasonable  Time. — What  is  a  reasonable  time  will 

depend  upon  circumstances,  and  will  in  many  cases  depend  upon 

the  time,  the  mode,  and  the  place  of  receiving  the  check,  and  upon 

the  re/ations  of  the  parties  between  whom  the  question  arises.* 

II  the  bank  on  which  the  check  is  drawn  be  in  thq  same  place 
where  the  payee  received  the  check,  it  should  be  presented  for 
payment  within  banking  hours  on  the  day  it  is  received,  or  on  the 
following  day.  If,  in  the  mean  time,  the  bank  fails,  the  loss  will 
be  the  drawer's.^ 
If  the  bank  be  not  in  the  same  place  where  the  payee  received 

ilefliaodand  notice.     Cory  et  al,  v.  Scott,  lor  v.  Sip,  i  Vroom  (N.  J.),  384;  Morri* 

3B.  &  Aid.  619.     But  whatever  may  be  son  v.  McCartney,  30  Mo.   183;  Cork  v. 

the  grounds  for  that  decision,  it  is  very  Bacon.  45  Wis.  192;  Scott  v.  Meeker,  20 

certain  tbai  it  introduced  an  exception  to  Hun  (N.  Y.).  163;  Harker  v.  Anderson, 

a  plain  and  intelligible  rule  of  commercial  21  Wend.  (N.  Y.)  372;    Daniels  v.  Kyle, 

law,  which  many  eminent  and  experienced  5  Ga.   245:  Montclms  z/.  Charles,  76  111. 

judges  have  since  regretted.     It  is  ad-  303;  Stevens  v.  Park,  73  111.  387. 

beredtooQ  the  principle  of  stare  decisis.  In  Daniels  v.  Kyle,  5  Ga.  245.  251,  the 

bat  it  is  not  to  be  extended  a  single  step,  court  say:  "  A  check,  unlike  a  bill  of  ex- 

On  V.  Maginnis,  7  East,  362;  Legge  v,  change,  is  generally  designed  tor  imme- 

Thorpe.  12  East.  176;  Rucker  v.  Hiller,  diaie  payment,  and  not  for  circulation; 

16  East,  43:  3  B.  &  P.  241;  3  Barn.  &  and  therefore  it  becomes  the  duty  of  the 

Aid  619;  6  Bing.  623.    Where  the  drawer  holder  to  present  it  for  payment  as  soon 

has  00  effects  in  the  hands  of  the  drawee,  as  he  reasonably  may,  and  if  he  does  not, 

and  has  no  reason  to  expect  any,  or  to  he  keeps  it  at  his  own  peril." 

believe  that  the  bill  will  be  paid,  notice  of  8.  Woodruff  v.  Plant,   41  Conn.   344; 

the  dishonor  of  it  could  do  him  no  good,  Taylor  v.  Sip,  i  Vroom   (N.  J.),  284,  290. 

aad  may  therefore  be  dispensed  with."  3.  Simpson  v.  Pacific,  etc..  Ins.  Co.,  44 

In  Shaffer  v,  Maddox,  9  Neb.  205,  the  Cal.  139;  Veazie  Bank  v.  Winn,  40  Me. 

drawers  bad  no  funds  in  the  bank  at  the  60;  Wear  v.  Lee.  87  Mo.  358;  Cawein  v, 

time  the  check  was  drawn  and  presented  Browinski,  6   Bush  (Ky.),  457;    School- 

for  payment.     HeU,   that    the  drawer^  field  v.    Moon,   9    Heisk.   (Tenn.)   171; 

were  not  released  from  liability  by  reason  Syracuse,  etc.,  R.  Co.  v.  Collins,  3  Lans. 

of  the  failure  of  the  holder  to    notify  (N.  Y.)  29;  s.  c.  57  N.  Y.  641;  Smith  v. 

ihem.  Miller.  6  Rob.  (N.Y.)  157;  s.  c.  43  N.  Y. 

Withdrawal  of  Bepotit  Before  the  Bank  171,  52  N.Y.  546:  Kelly  v.  Bank,  52  Barb. 

IWk-ln  Kinyon  v.  Stanton,  44  Wis.  (N.  Y.)  328;  Bickford  t/.  First  Nat.  Bank, 

479.  the  holder  failed  to  present  the  check,  42  IH.  238;  Moule  v.  Brown,  4  Bing.  N. 

aod  eight  days  after  its  date  the  bank  C.  268;'  Bailey  v,  Bodenham,  16  C.  B. 

suspei^ed  payment.    But  just  before  the  (N.  S.)  288;  Boddington  v.  Schlencker,  4 

bank's  failure  the  drawer   withdrew  his  Barn.  &  Ad.  752. 

funds.    The  bank  would  have  paid  the  Where  the  check  is  received  on  Satur- 

check  had  it  been  presented  for  payment  d^,    the  payee   has  until  the  close  of 

at  any  time  up  to  the  day  of  its  failure,  bsmking  hours  on  Monday  to  present  it. 

<^<f^.  that  the  drawer  was  liable.     The  Mead  z/.  Caswell,  9  Mod.  60;  O'Brien  v, 

coartsay:  ''The  appellants  could  have  Smith,  i  Black  (U.  S.),  99. 

escaped  liability  over  only  by   leaving  The  holder  of  a  check  Hipon  a  bank  lo- 

fatute  in  the  bank  to  meet  the  check  from  cated  in  the  town  of  his  residence  may 

the  day  it  was  given  until  the  failure  of  present  it  for  payment  during  business 

the  bank.    They  cannot  expect  to  draw  hours    the    day   after  it  is  drawn,   and 

^1  their  funds  from  the  bank  before  its  his-  omission   to  do  so  sooner  is  no  de* 

iaihre.  and  then  escape  liability  upon  a  fence  to  the  drawer,   unless  the   holder 

,  t*>eck  previously  given,  merely  because  had  information  of  its  precarious  condi- 

ae  hank  failed."  tion.     First  Nat.  Bank  v.  Alexander,  84 

1.  Bell  V.  Alexander,  21  Gratt.  (W.  Va.)  N.  C.  30.     See  also  Cawein  v.  Browinski, 

1;  Stewart  V.  Smith,  17  Ohio  St.  82;  Tay-  6  Bush  (Ky.),  457. 
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the  check,  then  it  must  be  forwarded  by  mail  on  the  next  secular  day 
after  it  is  received  for  presentment.  If  the  person  to  whom  it  is 
forwarded  presents  it  for  payment  on  the  day  after  it  has  reached 
him  by  due  course  of  mail,  it  will  be  sufficient.^ 

1.    Middletowfi    Bank   z/.   Morris,   38  BaMonmbla  Time  ii  Qvflftion  of  Law. — 

Barb.  (N.  Y  )  6i6;    Smith  v.   Jones.   20  Wheiher  a  presentment  is  made  within 

Wend.  (N.  Y.)  192;  Burkhalter  v  Second  a  reasonable  time  is  a  question  of  law  for 

Nat.  Bank,  «|2  N.  Y.  538;  Taylor  v.  Sip,  the  court  where  there  is  no  dispute  about 

I  Vroom  (N.  J.).  2S4;  Griffin  v,   Kemp,  the  facts.     Mohawk  Bank  v.  Brodenck. 

46    Ind.    172,     176;     HImmelmann,    v,  10  Wend.  (N.  Y.)  304;    Himmelmann  v. 

Hoialing,    40    Cal.    iii;    Woodruff    v,  Hotaling.  40  Col.  iii. 

Plant.   41   Conn.   344;    Hare  v.  Henty,  The  holder  does  not  gain  an  extra  day 

30  L.  J.  C.  P.  302;  Werk  v.  Mad  River,  for  presentment  by  depositing  the  check 

etc..  Bank,  8  Ohio  St.  301.  in  bank  for  collection.     It  must  be  for- 

In    Cox  V.    Boone,   8  W.  Va.    500,  a  warded    by   the    bank    for  presentpient 

party  residing  about  four  miles  from  the  within  the  same   time   required  of    the 

post-office  received  a  check  at  supper  time  holder.     Alexander  v.  Burchfield.  1  Carr. 

in  mid-winter,  on  a  Wheeling  bank,  on  &  M.  75.     See   also  Moule  v.  Brown,  4 

account  of  a  debt.     The  only  mail  that  Bing.  N.  Cas.  266. 

left  the  post-office  the  next  day  closed  at  In  Alexander  v.  Burchfield,  i  Carr.  & 

7.30  A.M.,  and   left  at  8  a.m.     /^^/e/.  that  M.    75,  the  check   was  received  by   the 

the  holder  was  not  required  to  forward  plaintiffs  on  the  loth.  and  paid  in  to  their 

the  check  by  that  mail.     The  court  ob-  bank  on  the  nth,  and  by  them  presented  to 

served  thai,  to  have  sent  the  check  by  the  drawees,  defendant's  bankers,  on  the 

that  mail,  the  plaintiff  "  would  have  been  12th,  who  stopped  payment  on  that  day. 

required  10  have  gotten  up  in  the  night  There  was  a  verdict  for  defendant.  Tindal. 

and   rode   to  the  post-office   before  day-  C.  J.,  in  summing  up.  said:    **  If  a  party 


light  in  the   morning.    To  require  this 
would  be  unreasonable. 

A.  received  a  small  check  at  a  lumber 
camp  twenty  miles  from  the  bank,  on 
Friday.  His  place  of  business  was  twenty 
miles  in  an  opposite  direction,  and  be 
deposited  the  check  in  a  bank  there  on 


receive  a  check  on  a  particular  day,  he 
may  present  it  at  any  time  during  banking 
hours  on  the  following  day  to  that  on 
which  he  received  it.  I  am  not  aware  of 
any  decision  which  says  that  a  person 
may  keep  it  all  the  first  day,  and  on  the 
second  day  pay  it  in  to  his  own  bankers. 


Monday,  on  which  day  the  drawee  bank   and  that  they  may  present  it  on  the  third 
failed.     Held^  that  the  delay  was  not  un-,  day.     The  cases  which  seem  to  bear  upon 


reasonable.     Freiberg  v,  Cody,  55  Mich. 
108. 

In  Rickford  v.  Ridge,  2  Camp.  537, 
the  plaintiffs,  bankers  of  Aylesbury,  dis- 
counted for  defendant  on  June  13th  a 
check  on  bankers  of  London,  and  sent  it 
to  their  London  agent  on  the  I4ih  for 
presentment.  The  agent  received  it  on 
the  14th  and  sent  it  for  presenimrnt  on 
the  15th.  when  payment  was  refused 
Held^  that  the  check  was  presented  in 
time;  the  bank,  receiving  the  check  on 


this  point  relate  only  to  the  notice  of  dis- 
honor, and  not  to  the  time  of  present- 
ment. I  cannot  agree  that,  if  a  bill  be- 
comes due,  say  on  the  ist  of  March  the 
holder  may  pay  it  in  to  his  bankers  on 
the  2d  of  March,  and  that  his  banker  will 
have  till  the  following  day,  the  3d,  to 
present  it  ** 

In  Moule  v.  Brown,  4  Bing.  N.  Cas. 
266,  a  check  drawn  March  2Sth,  by  F., 
on  a  banker  at  Bath,  was  cashed  for  de- 
fendant by  a  branch  of  the  N.  W.  bank  at 


the  13th.  was  not  bound  to  send  it  off#ill    Malmesbury,  and  the  same  day  forwarded 

the  14th;  the  agent,  receiving  it  on  the 

14th,  was  not  bound  to  present  it  before 

the  I5ih.  on  which  day  it  was  done.  Lord 

Ellenborough    said:     •*The    rule   to   be 

adopted  must  be  a  rule  of  convenience; 

and  it  seems  to  me  to  be  convenient  and 

reasonable   that  checks   received   in  the 


to  its  main  office  at  Melksham,  twelve 
miles  from  Bath,  where  it  was  presented 
on  Friday,  the  31st,  and  dishonored. 
Ht'ld^  that  the  presentment  was  not  in 
time  to  give  the  N.  W.  bank  any  claim 
against  defendant.  Tindal,  C.  J.,  said: 
**The  result  of  the  cases,  from  Rickford 
course  of  one  day  should  be  presented  the  v.  Ridge  (2  Camp.  539)  to  Boddington  v. 
next.  Is  this  practice  consistent  with  the  Schlencker  (4  B.  &  Ad.  752).  is,  that  the 
law  merchant?  It  cannot  alter  it.  Banks  party  receiving  a  check  has  till  the  fol- 
would  be  kept  in  continual  fever  if  they  lowing  day  to  present  it.  where  there  are 
were  obliged  to  send  out  a  check  the  mo-  theordmary  means  of  doing  so.  Here,  the 
ment  it  was  paid  in."  plaintiffs  resided  in   a  post-town,  and  if 
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TidcLj  in  Presentment  and  Notice. — The  drawer  is  not  discharged 

by  any  laches  of  the  holder  in  not  making  due  presentment  of  the 

check,  or  in  not  giving  him  due  notice  of  its  dishonor,  unless  he 

Vias  suffered  some  loss  or  injury  thereby,  as  by  the  intermediate 

failure  of  his  bank,  and  then  ov\y  pro  tanto.^ 

ihey  had  transmitted  the  check  to  Bath  a  week  after  plaintifif  became  the  holder, 

bjribe  next  day's  post,  it  would  have  been  the  drawee  suspended  payment.     During 

prewoted  on  Thursday.    If  there  was  any  all  of  this  time  the  drawer  had  sufficient 

sufficient  rea>on  for   not  purhuing  that  funds  in  the  drawee's  hands  to  meet  the 

coarse,  it  lies  on  them  to  show  it;  but  I  check,  which  was  not  presented  until  the 

dunk  upon  this  state  of  facts  they  have  drawee  became  bankrupt.    J/tld,  that  the 

been  Kuilty  of  laches."  check  had  not  been   paid   through   the 

1.  Bell  V.  Alexander.   21   Gratt.  (W.  laches  of  the  holder,  and  the  drawer  was 

Va)  i;  Stewart  v.  Smith,  17  Ohio  St  82;  not  liable. 

Emery  v.  Hobson,  63  Me.  32;  Taylor  z/.  In  Harry  v.  Wood,  2  Miles  (Pa.),  327, 

sup.  I  Vroom  (N.   J.),   284;    Cork    v»  plaintifif  issued  an  attachment  execution 

Bacon,  45  Wis.   192;  Howes  v.  Austin,  against  the  defendant's  deposit   in  the 

35  lit-  396;  Stevens  v.  Park,  73  111.  387;  bank,  and  on  the  same  day  and  after  the 

Henshaw  v.  Root,  60  Ind.  220.  service  of  the  attachment  a  check  drawn 

In  Hoyt  V.  Seeley,  18  Conn.  353.  the  by  defendant,  dated  several  days  before 

holder  of  a  check  did  not  present  it  to  the  service,  was  presented  to  the  bank 

the  bank  for  payment  until  after  the  lapse  foe  payment.     Held,  that  the  holder  of 

of  more  than  two  years  from  the  time  be  the  check  had  been  negligent  in  not  pre> 

received  it,  and  omitted  to  give  any  no-  seniing  it  to  the  bank,  and  was  postponed 

tice  to  the  drawer  of  its  non  payment,  to  the  attaching  creditor,  who  was  en- 

The  drawer  never  had  funds  in  the  bank  titled  to  the  fund. 

safficienc  to  pay  it  before  it  was  protest-  If  the  maker  has  withdrawn  from  the 

ed,  eicept  at  one  time,  and  then  such  bank  his  entire  deposit  against  which  the 

foods  were  immediately  afterwards  drawn  check  is  drawn   he  is  not  injured  by  any 

oat  by  himself.     The  bank  was  not  in-  delay  in  presenting  it  or  any  lack  of  for- 

solvent.  and  the  drawer  sustained  no  loss  mal   notice  of  its  non-payment    before 

or  ID  jury  from   the  want  of  notice  or  action  brought.     Emery   v.  Hobson,  63 

deUy  in    presentment.    I/eld^    that   the  Maine.  32. 

drawer  was  liable.  The  court  said  that  In  Scott  r.  Meeker,  20*  Hun  (N.  Y.), 
the  general  rule  *'does  not  apply  to  a  161,  the  defendant  being  indebted  10  the 
case  where  the  drawer  has  sustained  no  plaintifif  on  a  promissory  note,  mailed  to 
loss  or  ir^jury.  Were  it  otherwise,  the  him  his  check  on  a  bank  for  the  amount 
drawer  would  profit  by  a  neglect  which  thereof,  on  receipt  of  which  the  plaintifif 
did  him  no  injury."  returned  the  said  note  to  defendant.  On 
In  Smith  v.  Jones,  2  Bush  (Ky.).  103.  the  morning  of  the  day  after  the  check 
the  check  was  dated  April  12,  1862.  and  was  received  it  was  accidentally  burned 
was  not  presented  at  the  bank  in  New  and  destroyed.  The  defendant  on  being 
Orleans  until  January  13.  1863.  Thecity,  informed  of  its  destruction  promised  the 
meanwhile,  had  been  captured  by  the  plaintifif  to  pay  him,  but  subs^-quently  re- 
united Slates  army,  and  at  the  time  ihe  fused  so  to  do.  Beld^  that  the  destruction 
check  was  presented  the  drawer  had  no  of  the  check  made  it  impossible  for  plain- 
funds  in  bank.  Nefd,  that  the  drawer  tifif  to  present  it  for  payment,  that  defend- 
was  not  liable.  Robertson,  J.,  said:  ant  was  bound  by  his  subsequent  promise 
**  Unlike  a  bill  of  exchange,  a  check  does  to  pay  it,  and  having  sufifered  no  loss 
Doi  require 'due  diligence;  *  and  apparent  from  the  omission  to  present  it,  he  was 
laches  in  presenting  it  for  payment  does  liable. 

Out  exonerate  the  drawer,  unless  by  un-  In  Morrison  z/.  McCartney,  30  Mo.  183, 

reasonable  delay  he  has  sufifered  loss,  and  A  ,  on  October  2,  1857,  drew  a  check  on 

then  he  is  emitted  to  relief /n?  tanio.   But  B..  a  banker,  in  favor  of  C.  who  on  the 

the  etridence   authorizes  the   deduction,  same  day  transferred  the  same  for  value 

that,  for  nearly  a  month  after  the  date  of  to  D.     On  October  3.  about  2  p.m.,  the 

the  appellee's  check,   the   appellants,   if  banking-house  of  B.  suspended  payment. 

only  reasonably  provident  and  diligent,  On  October  6,  A.,  who  had  previously  in- 

mijght  have  presented  the  check  and  re-  stituted  suits  by  attachment  aj^ainst  B.  to 

ccjved  the  amount  of  it."  recover  the  amount  of  his  deposits,  com- 

in  Cork  v.   Bacon.  45  Wis.  192.  nine  promised  the  same  and  received  his  de- 

da/s  after  the  date  of  the  check  and  about  posits.     The  check  was  not    presented 
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until  January  39,  1858,  when  payment  PreHntmant  by  MaiL — It  is  snflkient 
was  refused.  The  check  was  then  duly  presentment  and  demand  to  send  the 
protested  and  notice  given.  HeUt  in  a  check  by  mail  to  the  bank  on  which  it  is 
suit  by  D.,  the  holder,  against  the  drawer,  drawn.  Hare  v,  Henty,  10  C.  B.  (N.  S.) 
that  the  latter  was  not  discharged  by  the  65;  Bailey  v.  Bodenham,  16  C.  B.  (N.  S.) 
delay.  288;  Morse  on  Banking,  281.  See  also 
Y«rbal  Agreament  Vot  to  Pratwit. — A  Indig  v.  National  City  Bank,  80  N.  Y. 
verbal  agreement  between  the  payee  and  loi.  In  Bailey  v,  Bodenham,  16  C.  B. 
the  drawer  of  a  check,  contemporaneous  (N.  S.)  294,  Erie,  C.  J.,  after  suiing  that 
with  its  execution  and  delivery,  that  the  he  considered  a  presentment  by  mail  a 
former  will  not  present  it  to  the  drawee  good  presentment,  observed:  "  But  un- 
for  payment  until  a  certain  time,  is  a  suf-  less  the  money  was  remitted  by- return 
ficient  excuse  for  a  delay  in  presenting  it  of  post,  the  absence  of  an  answer  should 
until  the  time  specified.  Pollard  v.  Bowen,  have  been  considered  as  a  dishonor,  and 
57  Ind.  232;  Barclay  v.  Weaver,  19  Pa.  notice  of  such  dishonor  should  iiave  been 
St.  396.  given  promptly."  See.  however,  Far- 
Drawer  Kay  Extend  Time  for  Freeent-  well  v.  Curtis,  7  Bissell  (C.  C),  162, 
ment. — The  necessity  for  presentment  where  Hopkins.  J.,  says:  "  In  these  days, 
may  be  waived  by  the  representations  when  such  facilities  are  furnished  by  ex- 
and  conduct  of  the  drawer.  Woodruff  v.  press  companies  for  presentation  at  dis- 
Plant,  41  Conn.  344;  Compton  v,  Gil-  tant  places,  there  is  no  reason  for  adopt- 
man,  19  W.  Va  312,316;  Holmes  z/.  Roe  ing  a  less  direct  or  effective  mode  to 
(S.  C.  of  Mich.  1886),  28  Northwest  Rep.  accomplish  the  object." 
864.  In  Indig  v.  National  City  Bank,  80  N. 
Borden  of  Proof  as  to  Iigory  to  the  Y.  loi.  Rapallo,  J.,  said:  "  The  defend- 
Drawer. — Where  there  has  nut  been  due  ant.  instead  of  sending  the  note  to  an 
presentment  and  notice,  the  burden  of  agent  or  correspondent  at  Louisville  for 
proof  is  upon  the  holder  of  the  check  to  presentment,  sent  it  by  mail  directly  to 
show  that  the  drawer  has  sustained  no  the  respondent  (the  National  City  Bank), 
injury.  Little  v.  Phoenix  Bank,  2  Hill  where  it  was  payable.  This  appears  to 
(N.  Y.),  425;  Stevens  f.  Park,  73  111.  387;  be  an  ordinary  method  of  transacting 
Ford  V.  McClung.  5  W.  Va.  166;  Plan-  such  business,  and  the  defendant  was 
ters'  Bank  v,  Merritt,  7  Heisk.  (Tenn.)  bound  only  to  adopt  the  ordinary  rule." 
I77»  193*  See  also  Syracuse,  etc.,  R.  Co.  Compare  Merchants*  Nat.  Bank  v.  Good- 
V.  Collins.  3  Lans.  (N.  Y.)  29.  man,  16  W.  N.  C.  (Pa.)  513. 

Unreasonable  Delay  Dieehargeilndorter.  Drawee  Bank  not  a  Suitable  Agent  for 
— As  between  the  holder  and  an  indorser.  Collection. — Where  a  bank  receives  00 
it  seems  that  an  unreasonable  delay  in  deposit  a  check  on  another  bank,  and 
presentment  will  discharge  an  indorser,  forwards  it  to  the  drawee  bank  for  col- 
even  though  he  does  not  appear  to  have  lection,  it  will  be  liable  to  the  depositor 
suffered  any  injury  thereby.  Mohawk  for  resulting  loss.  The  drawee  bank  is 
Bank  v.  Broderick.  10  Wend.  (N.  Y.)  304;  not  a  suitable  agent  for  collection.  Mer- 
s.  c.  13  Wend.  (N.  Y.)  133;  Morse  on  chants*  Nat.  Bank  v,  Goodman.  14  W. 
Banking.  286.  See  alsoGough  v.  Staats,  N.  C.  (Pa.)  531;  s.  c,  16  W.  N.  C.  513, 
13  Wend.  (N.  Y.)  549:  Murray  v.  Judah,  109  Pa,  St.  422;  Drovers*  Nat.  Bank  v. 
6  Cow.  (N.  Y.)  484;  Veazie  Bank  v.  Anglo-American,  etc.,  Co.,  117  111.  100; 
Winn,  40  Me.  60.  In  Mohawk  Bank  v.  s.  c,  57  Am.  Rep.  855.  In  Goodman  v. 
Broderick.  10  Wend.  (N.  Y.)  304,  a  check  Merchants'  Nat.  Bank,  14  W.  N.  C.  (Pa.) 
was  received  in  Schenectady  on  January  534,  the  court  say:  **It  was  the  duty  of 
14,  drawn  on  a  bank  in  Albany,  a  dis-  the  defendant  to  transmit  to  a  suitable 
tance  of  16  miles  from  the  former  place,  agent  to  collect;  and  it  seems  to  us  that 
there  being  a  daily  mail  between  the  the  Mississippi  Valley  Bank,  on  whom 
places,  and  was  not  presented  until  Feb-  the  check  was  drawn,  was  in  no  sense  a 
ruary  6.  The  check  would  not  have  been  suitable  agent  to  demand  payment  against 
paid  had  it  been  duly  presented,  as  the  itself.  lis  interest  plainly  was  to  delay 
drawer's  account  was  overdrawn.  Neldf  instead  of  speeding  payment.  The  de- 
that  the  holder  had  been  guilty  of  laches,  fendant  put  it  in  the  power  of  the  Missis- 
and  that  the  indorser  was  discharged.  sippi  Valley  Bank  to  do  what  it  pleased 
In  Massachusetts,  however,  the  indorser  with  the  check,  and  that  which  it  did 
is  only  entitled  to  have  such  presentment  please  to  do,  on  the  eve  of  insolvency, 
and  notice  as  will  save  him  from  loss,  was  to  cancel  and  surrender  the  check, 
Small  V,  Franklin  Mining  Co.,  99  Mass.  and  transmit — not  money — but  a  worih- 
277.  See'also  Emery  v.  Hobson,  62  Me.  less  draft  in  payment.  We  think  the 
578.  principle  may  be  stated  as  a  true  one, 
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tltai  no  firm.  bank,  corporation,  or  indi-  them  till  twelve  o'clock,  noon,  of  the  fol- 

vidoal  can  be  deemed  a  suitable  agent,  lowing  day,  when  it  was  returned  to  the 

io  contemplation  of  law,  to  enforce  on  Ocean  Bank,  marked  **  not  good."     On 

bebalf  of  another  a  claim  against  itself."  the  following  morning  the  Ocean  Bank 

Where  a  bank  receives  a  check  on  a  sent  the  check  back  to  the  Bank  of  Com- 

ixuik  at  another  place  and   intrusts  it  merce,    which  immediately   notified  the 

directly  to  that  bank  for  payment,  it  is  plaintiffs  of  its  dishonor.     Held,  that  the 

liable  to  the  depositor  for  loss  by  the  mere  retention  of  the  check  by  the  de- 

faiiure  of  the  drawee.  fendants  did  not  constitute  an  acceptance 

Drovers'  Nat.  Bank  v,  Anglo-Ameri-  by  them,  and  plaintiff  was  not  entitled  to 

can,  etc,  Co.,  117  111.  100;  s.  c.  57  Am.  recover. 

Rep.  855.    In  this  case  the  court  say:  In  First  Nat.  Bank  of  Northumberland 
*'Tbe  same  person  cannot  be  both  debtor  v    McMichael,  106  Pa.  St.  460.  a  check 
and  creditor  at  the  same  time,  and  in  re-  was  sent  by  mail  from  one  bank,  whose 
spect  of  the  same  debt.     How  then  can  customer  had  deposited  it  there  ifor  col- 
he  who  is  debtor  be,  at  the  same  time  lection,  to  another  bank  on  which  it  was 
and  in  respect  of  the  same  debt,  the  dis-  drawn,  with  these  instructions:  *'  Do  not 
interested  agent  of  the  creditor?    Can  it  hold  collections;  return  promptly  if  not 
be  said  to  be  reasonable  care  in  selecting  paid."  The  check  was  received  on  March 
80  agent,  to  select  one  known  to  be  in-  6.  and  held  until  March  10,  when  it  was 
tercsted  against  the  principal  ? — to  place  protested  in  consequence  of  notice  from 
the  principal  entirely  in  the  hands  of  his  the  drawer  the  day  before,  not  to  pay 
adversary  ?**  the  check.     During  the  whole  time  the 
Tlaa  within  wUeih  IhrawM  must  make  drawer's  account  was  sufficient  to  meet 
IkyBBBt  or  B«fias6. — Upon  presentation,  the  check,  but  the  bank  was   short  of 
"the  drawee  has  a  reasonable  time  to  actual  cash,   and  frequently  obliged  to 
iospca  his  accounts  and  ascertain  whether  borrow  to  meet  current  demands.     The 
be  b  in  fnnds  to  meet  the  demand."  holder  of  the  check  brought  suit  against 
Overman  v,  Hoboken  City  Bank,2  Vroom  the  drawee  bank  for  the  amount  thereof, 
(N.  J  X  565.  per  Beasley,  C.  J.     And  it  and  the  question  whether  the  check  had 
has  b^o  said  that  such  reasonable  time  been  accepted  was  left  to  the  jury,  who 
is  the  space  of  twenty-four  hours.     Bel-  found  a  verdict  for  the  plaintiff.     Held, 
lasis  V.  Hester,  i  Ld.  Raym.  280.     See  that   the  delay  was  entirely  consistent 
also  Northumberland    Bank    v.    McMi-  with  an  acceptance,  and  that  the  question 
chael,  106  Pa.  St.  460.  had  been  properly  submitted  to  the  jury. 
In  Boyd  v.  Emmerson,  2  Ad.  &  Ell.  Mr.  Justice  Green  said:  "It  is  not  pre- 
184,  it  was  held  that  where  the  check  is  tended  there  was  any  refusal  of  the  check 
drawn  upon  the  persons  who  were  bank-  at  the  time  of  its  presentment,   or  for 
ers  both  for  the  drawer  and  the  payee,  several  days  thereafter.     The  depositor's 
the  bankers  were  entitled  to  one  day's  account  was  much  more  than  good  for 
time  to  determine  whether  they  were  in  the  amount  of  the  check  during  all  that 
foods  with  which  to  pay  the  check,  and  time.     Both  the  holder  and  the  collecting 
that  by  giving  notice  of  refusal  on  the  bank  might  well  have  inferred  the  check 
following  day  they  were  relieved   from  was  or  would  be   paid.     The  delay  in 
liability  for  reuiningthe  check.    See  also  actual  payment  was  easily  accounted  for, 
Kilsby  r.  Williams,  5  B.  &  Aid.  815.  both  by  the  way  in  which  the  defendant 
If  the  bank  credits  a  depositor  with  a  bank  usually  paid  such  checks,  and  by 
check  drawn  on  itself,  it  becomes  liable  the  fact  that  it  was  short  of  money  at  that 
to  him  for  the  amount  thereof.     Oddie  z/.  time.     The  delay,  therefore,  was' entirely 
Nat.  City  Bank  of  N.  Y.,  45  N.  Y.  735.  consistent  with  an  acceptance,  and  was 
But  merely  entering  a  credit    for    the  quite  inconsistent  with  a  refusal,  since, 
amount  in  the  pass-book  will  not  render  if  a  refusal  was  intended,  notice  would 
ihc  bank  liable.     Nat.  Gold  Bank  v.  M-c-  naturally,  and  ought  legally,  to  have  been 
t^a\d.  51  Cal.  64.  given  at  once,  either  on  the  same  or,  at 
In  Overman  v.  Hoboken  City  Bank.  2  the  farthest,  the  next  day.  An  acceptance 
^Toom(N.  J.),  563,  a  check,  dated  Octo-  was  therefore  the  natural  inference  from 
^  29.  drawn  to  the  order  of  plaintiffs  all  the  facts,  and  the  court  was  right  in 
vpon  the  defendants,  was  deposited  in  submitting,  and  the  jury  in  finding,  the 
^  Bank  of  Commerce  in  New  York  City,  fact  of  acceptance." 
^byihaibank  transmitted  to  the  Ocean  Bights  of  Bona  Fide   Holder  without 
^^ofihesame  city,  to  be  sent  to  the  Kotioe. — A  holdet  who  takes  a  check  in 
^iendants  for  payment.    It  was  received  good  faith  and  for  value  received,  several 
«y  ^tfendanis  on  October  31,  between  days  after  it  is  drawn,  takes  it  clear  of 
^vtlveaodone  o'clock,  and  retained  by  equities  of  which  he  had  no  notice.  Ames 
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3.  Ante-dated  andfoft-dated  Checks. — A  check  may  be  either  ante- 
dated or  post-dated.  An  ante-dated  check  is  payable  immediately. 
A  post-dated  check,  or  one  which  bears  a  date  subsequent  to  that 

of  its  actual  issue,  is  payable  on  or  at  any  time  after  the  day  of 
its  date.^ 

V,  Meriam,  98  Mass.  294;  In  re  Brown,  not  sufficient  to  pay  his  check  in  full. 

2  Siory  (C.  C.),  502.  Murray  v.  Judah,  6  Cow.  (N.  Y.)  490; 

The  lapse  of  two  or  three  days  after  Dana    v.    Third    Nat.    Bank.    13  Allen 

the  date  of  a  check  is  not  sufficient  to  put  (Mass.).  445.     In  Coates  v.  Preston,  105 

a  party  who  received  the  same    for  a  111.  470.  473,  the  court  say:    **  If   the 

valid  consideration   upon  inquiry  in  re-  drawer  did  not  have  a  sufficient  sum  or 

gard  to  ihe  consideration  on  which  it  is  deposit  in  defendant's  bank  with  which 

drawn.     Laber  v.  Sieppacher,    103   Pa.  to  make  full  payment,  so  that  it  could 

St.  81;  Walker  v,  Geisse,  4  Whart.  (Pa.)  take  up  and  hold  the  check  as  a  voucher, 

256.  the  bank  was  under  no  obligation  to 

In  Lancaster  Bank  v.  Woodward,  18  make  a  partial  payment,  and  could  right- 
Pa.  St.  357,  the  maker  of  a  check  for  fully  refuse  to  pav  the  check,  or  any  part 
(600  paid  that  amount  to  the  holder  the  of  it,  as  it  did.'  But  in  Bromley  v. 
day  before  the  time  named  therein  for  Commercial  Nat.  Bank,  9  Phila.  Rep. 
payment.  The  check  was  not  delivered  (Pa.)  522,  the  payee  of  a  check  for  $725 
up  to  the  drawer,  and  more  than  a  year  presented  it  to  the  bank  for  payment, 
after  it  was  due  was  presented  to  the  The  teller  was  about  to  pay  it,  when  he 
bank  on  which  it  was  drawn  and  paid,  discovered  there  was  but  $229.92  to  the 
The  drawer  had  no  funds  in  the  bank  drawer's  credit.  The  payee  then  de- 
when  the  check  was  drawn. and  only  about  manded  payment  of  this  balance  to  him, 
$13  when  it  fell  due  and  when  it  was  paid,  which  ihe  bank  refused.  He  then  offered 
Held^  that  the  circumstances  were  suffi-  to  deposit  to  the  credit  of  the  drawer  a 
cient  to  put  the  bank  on  inquiry;  that  sum  sufficient  to  make  the  check  good  if 
the  check  being  long  overdue,  the  bank  the  bank  would  then  pay  it.  This  it  also 
must  be  presumed  to  have  taken  it  on  the  refused.  Held^  that  it  was  the  duty  of 
credit  of  the  indorse r,  and  could  not  re-  the  bank  to  pay  it  to  him  and  indorse  the 
cover  from  ihe  drawer.  amount  paid  on  the  check,  and  that  the 

Order  of  Payment. — Checks  are  not  pay-  payee  was  entitled  to  the  balance  in  the 

able  in  the  order  of  priority  in  which  they  bank. 

are  given,  but  in  the  order  of  their  pres-  Payment  by  Cheek.— Where  a  creditor 
entation  for  payment.  The  rule  is,  takes  a  check  for  a  debt,  the  presumption 
"  first  come,  first  served."  Bullard  v,  is  that  it  is  only  to  be  regarded  as  pay- 
Randall,  I  Gray  (Mass.),  605;  s.  c.  61  ment  if  cashed.  People  v.  Baker,  20 
Am.  Dec.  433;  Laclede  Bank  v.  Schuler,  Wend.  (N.  Y.)  602;  Smith  v.  Miller,  43 
120U.  S.  511.  N.  Y.    171;    Small   v.    Franklin    Mining 

A  check  does  not  bind  the  fund  in  the  Co..   99  Mass.   277;  Taylor  v.  Williams, 

hands  of  the  bank  until  it  has  notice  of  11  Mete.  (Mass.)  44;  Heartt  v.   Rhodes, 

the  check  by  presentation  for  payment  66  III.  351;  Blair  &  Hoge  v.  Wilson,  28 

or  otherwise.     Laclede  Bank  v.  Schuler,  Grait.  (W.  Va.)  165;  Marrett  v.  Brackett, 

120  U.  S.  511  (reversing  27  Fed.   Rep.  60  Me.  527. 

424).     In    this    case    plainiiff    was    the  1.  Mohawk    Bank    v.    Broderick,    10 

owner  and   holder  of  a   draft  or  bank  Wend.  (N.Y.)  304;  s.c,  13  Wend.  (N.  Y.) 

check,  drawn  on  the  Laclede  Bank  for  133;  Marker  v.  Anderson.  21  Wend.  (N. 

the  sum  of  $11,250,  dated  Ociober  20.  Y.)  372;  Godin  v.  Bank,  6  Duer  (N.  Y.), 

18S5.  which  was  duly  presented  on  Ocio-  76.     In  the  Matter  of  Brown,  2  Story 

ber   26,    and   payment    refused    on    the  (C.  C),  502;  Morse  on  Banking  (2d  Ed.), 

ground  that  the  drawers  had  on  Ociober  372. 

24  made  an  assignment  under  the  laws  If  a  post-dated  check  falls  due  on  Sun- 

of  Texas  for  the  benefit  of  creditors,  of  day,  or  on  a  legal  holiday,  payment  can- 

which  the  said  bank  had  been  advised  by  not  be  demanded  until  the  day  following, 

telegraph  early  on   the   morning  of  the  and  if  the  bank  pays  it  before  that  time, 

26th,   before   the   check   was   presented,  it  acts  at  its  peril.      Salter  v,   Burt,  20 

Held,  that  the  assignment  had  priority,  Wend.  (N.  Y.)  ^05. 

and  the  plaintiff  could  not  recover.  A  post-dated  check  is  not   entitled  to 

Fart-payment  ef  Checks. — The  bank  is  days  of  grace.     Lawson  v,  Richards,  6 

not  obliged  to  make  part-payment,  if  the  Phila.  Rep.  (Pa.)  179;  Champion  v,  Gor- 

funds  of  the  drawer  in  its  possession  are  don,  70  Pa.  St.  474. 
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4.  Certified  Checks. — The  certification  of  a  check  by  a  bank  is 
equivalent  to  an  acceptance  of  a  bill  for  that  amount,^  and  binds 
the  bank  to  hold  sufficient  funds  of  the  drawer  to  meet  the  check/^ 


Kamorandiim  Cheoki. — A  memorandum  wege  v.  Hibernia  Nat.  Bank,  28  La.  Ann. 

check  is  defined  by  Putnam,  J.,  in  Frank-  520. 

lin  Bank  v.  Freeman,  16   Pick.  (Mass.)        In    Merchants'  Bank  vl  State  Bank, 
539,  as  **  a  contract  by  which  the  maker  10    Wall.   (U.    S.)    604.   647.    Mr.   Jus- 
engages  to  pay  the  ^^n/i  yf</^  holder  abso-  tice  Swayne  says:    ''By  the  law  mer- 
lutely,  and  not  upon  a  condition  to  pay  if  chant  of  this  country  the  certificate  of  the- 
the  bank  upon  which  it  foe  drawn  should  bank  that  a  check  is  good  is  equivalent 
not  pay  upon  presentation  at  maturity,  to  acceptance.     It  implies  that  the  check: 
and  if  due  notice  of  the  presentation  and  is  drawn  upon   sufficient  funds  in   the 
non-payment    should    be    given.      The  hands  of  the  drawee,  that  they  have  been 
word  '  memorandum '  written  or  printed  set  apart  for  its  satisfaction,  and   that 
upon  the  check  describes  the   nature  of  they  shall  be  so  applied  whenever  the 
the  contract  with  precision.     It  is  an  ex-  check  is  presented  for  payment.     It  is  an 
press  waiver,  on  the  part  of  the  maker  of  undertaking  that  the  check  is  good  then 
the  check,  of  any  objection  against  the  and  shall  continue  good,  and  this  agree-' 
claim  of  a  ^<?ffa^<iV  holder  that  it  had  not  ment  is  as  binding  on  the  bank  as  its- 
been  presented  for  payment,  or  if  it  were  notes  of  circulation,  a  certificate  of  de- 
presented  and  not  paid  that  he  had  had  posit  payable  to  the  order  of  the  depos- 
no   notice  of  the   non-payment  of    the  itor,  or  any  other  obligation  it  can  assume, 
bank  therein  named."  The  object  of  certifying  a  check,  as  re- 

As  between  the  bank  and  the  payee  a  gards  both  parties,  is  to  enable  the- 
meraorandum  check  is  just  like  an  ordi-  holder  to  use  it  as  money.  The  trans- 
nary  check.  The  bank  is  not  bound  to  ferree  takes  it  with  the  same  readiness- 
pay  any  attention  to  the  word  **memo-  and  sense  of  security  that  he  would  take 
randum"  or  the  abbreviation  "mem."  the  notes  of  the  t)ank.  It  is  available, 
written  on  the  check,  or  to  recognize  any  also,  to  him  for  all  the  purposes  of 
contract  as  implied  by  them  between  the  money." 

maker  and  payee  which    gives  to   the        8.  Stevens  v.  Corn  Exchange  Bank,  3 

check  any  peculiar  character.     Morse  on  Hun  (N.  Y.),   151;  Willetts  v.  Phoenix 

Banking,  371  (2d  Ed.).     Chancellor  Wal-  Bank.  2  Duer  (N.  Y.),  121,  129;  Farmers 

worth  in  Dykers  v.  Leather  Manufactur-  &    Mechanics'     Bank    v.    Butchers     & 

ers' Bank.  II  Paige (N.  Y.).  612.  observes:  Drovers*  Bank,  16  N.  Y.  125;  s.  c,  69^ 

"  The  alleged  custom  of  Wall  Street,  that  Am.  Dec.  678;  Rounds  v.  Smith,  42  111. 

an  ordinary  check  upon  a  bank  is  to  be  245. 

converted  into  something  contrary  to  its        The  practice  of  certifying  checks   is 

legal  effect  by  writing  *  mem.' in  one  cor-  now  so  thoroughly  established   that  its 

ner  thereof,  certainly  amounts  to  noth-  legality  can   no   longer  be    quesfioned. 

ing.    Indeed,  the  weight  of  the  testimony  In  Merchants'  Bank  v.  State  Bank,  10 

is  that  this  memorandum   amounts    to  Wall.  (U.  S.)  604.  647,  the  court  say: 

nothing  more  than   an   indication  of  an  "The  practice  of  certifying  checks  has 

understanding  that  the  check  is  not  to  be  grown  out  of  the  business  needs  of  the 

presented  immediately  for   payment,  so  country.      They  enable  the    holder    to 

as  to  destroy  the  drawer's  credit  with  the  keep  or    convey   the   amount    specified 

bank  when  he  has  not  provided  funds  to  with  safety.     They  enable   persons   not 

meet  the  draft."     See  generally  Cushing  well  acquainted  to  deal   promptly  with 

V  Gore,  15  Mass.  69:  Ball  v.  Allen.   15  each  other,  and  they  avoid  the  delay  and 


Mass.  433;  Ellis  v.  Wheeler,  3  Pick. 
(Mass.)  18.;  Skillman  v,  Titus,  3  Vroom 
(N.  J.).  96;  American  Emigrant  Co.  v. 
Clark.  47  Iowa,  672. 

1.  Barnes  v.  Ontario  Bank,  19  N.  Y. 
159:  Meads  v.  Merchants'  Bank,  25  N. 
Y.  146;  s.  c,  82  Am.  Dec.  331;  Claflin 
V.  Farmers',  etc  .  Bank.  25  N.  Y.  297; 
First  Nat.  Bank  v.  Leach.  52  N.  Y.  350; 
Nolan  V  Bank  of  N.  Y.,  67  Barb.  (N.  Y.) 
33;  Merchants'  Bank  v.  State  Bank,  lo  validity 
Wall.  (U.  S.)  604.  64S:  Simpson  v.  Pa-  In  First  Nat.  Bank  v.  Leach,  52  N.  Y. 
cific,  etc.,   Ins.  Co.,  44  Cal.  139;   Hel-     350,  the  court  say:  "The  theory  of  the- 
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risks  of  receiving,  counting,  and  passing^ 
from  hand  to  hand  large  sums  of  money. 
It  is  computed  by  a  competent  authority 
that  the  average  daily  amount  of  such 
checks  in  use  in  the  city  of  New  York, 
throughout  the  year,  is  not  less  than  one 
hundred  millions  of  dollars.  We  could 
hardly  inflict  a  severer  blow  upon  the- 
commerce  and  business  of  the  country 
than   by   throwing  a  doubt 'upon   their 
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Certified  Cheda. 


law  is  that  where  a  -check  is  •certified  to 
be  good  by  a  bank,  the  amount  thereof 
is  then  charged  to  the  account  of  the 
drawer  in  the  bank  certificate  account. 
Every  well-regulated  bank  adopts  this 
practice  to  protect  itself.  ...  It  follows 
that,  after  a  check  is  certified,  the  drawer 


Barnet  v.  Smith,  lo  Fost.  (N.  H.)  256; 
National  Bank  v.  National  Bank,  7  W. 
Va.  544:  Pope  V.  Bank  of  Albion,  59 
Barb.  (N.  Y.)  226;  Irving  Bank  v.  Weth- 
erald,  36  N.  Y.  335.  See  also  Espy  r. 
Bank  of  Cincinnati  18  Wall.  (U.  S.)  604. 
In  Pope  V.  Bank  of  Albion,  59  Barb. 


of  the  check  cannot  draw  out  the  funds  (N.  Y.)  226,  238,  the  court  say:  **Any 
then  in  the  bank  necessary  to  meet  the  language,  whether  verbal  or  written,  em- 
certified  check.  That  money  is  no  longer  ployed  by  an  officer  of  a  banking  insiitu- 
his."  tion,  whose  duty  it  is  to  know  the  finan- 
A  certificate  that  a  check  is  "good  '*  cial  standing  and  credit  of  its  customers, 
operates  as  an  engagement  of  the  bank  representing  that  a  check  drawn  upon  it 
to  pay  the  debt  as  its  own.     Meads  v.  is  good  and  will  be  paid,  estops  the  bank 


Merchants*  Bank,  25  N.  Y.  143;  Bick- 
ford  V,  First  Nat   Bank,  42  111.  238. 

Certification  Bieehargee  the  Drawer. — 
By  certifying  a  check  the  bank  becomes 
the  principal  debtor,  and  the  drawer  is 
•discharged.  Andrews  v.  German  Nat. 
Bank,  9  Heisk.  (Tenn.)  217;  Essex  Co. 
Bank  v.  Bank  of  Montreal,  7  Biss.  (C. 
C.)  193;  First  Nat.  Bank  v.  Leach,  52 
N.  Y.  350;  Freund  v.  Importers',  etc.. 
Bank,  12  Hun  (N.  Y.),  537;  First  Nat. 
Bank  v.  Whitman,  94  U.  S.  343,  345. 

In  First  Nat.  Bank  v.  Leach,  52  N.  Y. 
350,  the  court  say:  **The  law  will  not 
permit  a  check,  when  due,  to  be  thus 
presented,  and  the  money  to  be  left  with 
the  bank  for  the  accommodation  of  the 
holder  without  discharging  the  drawef." 

But  in  Illinois  it  has  been  held  that 
certifying  a  check  to  be  **good  "  is  noth- 
ing more  than  an  acknowledgment  that 


from  thereafter  denying,  as  against  a 
bona  fide  holder  of  the  check,  the  want  of 
funds  to  pay  the  same.  This  doctrine 
should  be  most  rigidly  applied  as  against 
the  banks." 

A  promise  made  by  a  bank  to  the 
drawer  to  pay  his  checks,  and  communi- 
cated to  the  holder  who  takes  the  checks 
on  the  faith  of  the  promise,  is  binding 
upon  the  drawee.  Nelson  v.  First  Nat. 
Bank  of  Chicago,  48  III.  36. 

But  the  bank  is  not  liable  unless  the 
holder  has  taken  the  check  on  the  faith 
of  sufh  promise.     Carr  v,  Nat.  Security 
Bank,  107  Mass.  45 ;  First  NaL  Bank  v 
Pettit,  41  111.  492. 

Where  a  check  is  sent  to  the  bank  for 
information,  the  response  of  the  teller 
that  the  check  is  "  good"  will  be  limited 
to  the  signature  of  the  drawer  and  the 
state  of  his  account,  and  will  not  extend 


the  drawer  has  funds  on  deposit  to  meet     to  the  genuineness  of  the  payee's  name 
it,  and  a  promise  by  the  bank  upon  which     or  the  amount  of  the  check. 


it  is  drawn  to  pay  it  when  presented,  and 
the  drawer  is  not  thereby  discharged. 
Bickford  v.  First  Nat.  Bank,  42  III.  238; 
Rounds  V.  Smith,  42  III.  245;  Brown  z/. 
Leckie,  43  111.  497;  Wood  v.  Surrells.  89 
III.  109.  See  also  Andrews  v.  German 
>Iat.  Bank.  9  H*»isk.  (Tenn.)  218. 


Espy  z\  Bank  of  Cincinnati,  t8  Wail. 
(U.  S.)  604,  619.  Mr.  Justice  Miller 
said:  The  bank  *'  is  held  by  the  law  to 
know  the  drawer's  signature  and  the  state 
of  his  account.  He  is  no  more  bound  to 
know  or  to  answer  beyond  these  two 
matters    than    the   party   who  presents 


How  a  Check  may  be  Certified. — No  par-    [the  check]   for  information. 


ticular  form  of  certification  is  necessary. 
Ordinarily  the  bank  officer  writes  on  the 
check  the  word  "good  " or  its  equivalent, 
and  sometimes  adds  his  name  or  initials. 
See  Barnet  v.  Smith.  10  Fost.  (N.  H.) 
256;  First  Nat.  Bank  v.  Whitman,  94 
U.  S.  343,  345:  Rounds  v.  Smith,  42  111. 
34S<  255;  Cooke  V.  State  Nat.  Bank,  52 
N.  Y.  96;  Morse  on  Banking,  315. 

In  England  the  statutes  of  I  &  2  Geo. 

IV.  c.  78,  §  2,  requires  a  distinct  promise, 

*which   must  be  in  writing  and  signed. 

Dufaur  v.  Oxenden,  i  M.  &  R.  90;  Cor- 

leii  V  Conway.  5  M.  &  W.  655, 

Ywbal  Aeeeptanoe. — A  check  may  be 
accepted  by  parol;  and  it  seems  that  on 
fthe  presentment  of  a  check  to  the  cashier  limitations  does  not  begin  to  run  against 
of  a  bank,  his  statement  that  it  is  "good  "  a  check  marked  '*  good"  until  payment 
n¥ill  amount  in  law  to  an  acceptance,     has  been  actually  demanded  at  the  bank 
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For 
such  information  as  the  bank  was  willing 
to  give,  and  did  give,  it  was,  no  doubt, 
responsible,  because  it  had  reason  to  be> 
lieve  that  the  other  party  would  act  upon 
it.  But  only  to  this  extent  and  only  on 
this  principle  is  it  liable."  See  also 
Parke  v,  Roser,  67  Ind.  500. 

Where  a  check  is  drawn  upon  a  bank 
by  a  drawer  who  has  no  funds  on  deposit 
to  pay  the  check,  the  bank  is  not  liable 
upon  its  verbal  promise  to  pay:  it  is  a 
promise  to  pay  the  debt  of  another,  and 
void  under  the  Statute  of  Frauds.  Morse 
V.  Massachusetts  Nat.  Bank,  i  Holmes 
(C.  C),  209. 

Statate  of  Limitatione— The  statute  of ' 
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What  Certification  Imparts. — It  has  been  held,  in  New  York^  that 
certifying  a  dieck  imports  merely  that  the  signature  is  genuine^ 
and  that  it  is  good  for  the  amount  for  which  it  is  drawn,  but  the 
genuineness  of  the  body  of  the  check,  either  as  to  payee  or  amount, 
is  not  thereby  guaranteed.^ 

ing-hoose  and  refused.     The  holder  of  absolutely  applicable  to  the  payment  of 

such  a  check  does  not  stand  in  a  different  the  precise  check  certified.    When,  there- 

posiiioo  from  that  of  an  original  depositor,  fore,  a  check  has  been  raised  by  some 

Presenting  a  check  and  having  it  certified  person  without  authority  before  certrfica- 

is  not  a  demand  for  the  money  deposited,  tion,  the  certifying  bank  cannot  be  called 

Giiard  Bank  v.  Bank  of  Penn.  Town-  upon  in  consequence  of  its  certification 

ship,  39  Pa.  St.  92;  s.  c,  80  Am.  Dec.  to  pay  the  amount  of  the  raised  check; 

S07.  and  when  a  bank  has  thus  certified  a  raised 

In  the  case  just  cited,  the  check  was  check  by  mistake  and  subsequently  pays 

certified  Oct  7,  1852;  the  drawer's  funds  the  money  thereon  without  any  culpable 

were  drawn  out  Oct.  10,    1854,  ^^^  ^^  negligence  on  its  part,  it  can  recover  the 

dieckwas  not  presented  for  payment  un-  amount  thus  paid  as  money  paid  by  mis- 

to  Sept.  3,  1859.     Held,  that  the  bank  take." 

was  liable.    See  also   Bank  of  British  The  amount  paid  by  mistake  upon  ai 

No.  America  v.  Merchants'  Nat.  Bank,  raised  check  may  be  recovered   where 

91 N.  Y.  106.  the  alteration  is  made  after  certification, 

1.  Marine  Nat.    Bank    v.   Nat.    City  unless  the  holder  has  suffered  in  conse- 

Bank.  59  N.  Y.  67;  s.  c  17  Am.  Rep.  quence  of  the   mistake.     Nat.  Bank  of 

305:  Clews  r.  Bank  of  New  York,  etc..  Commerce  v.    Nat.  Mechanics'  Banking: 

99  N.  Y.  418;    Security   Bank  v,   Nat.  Ass'n,  55  N.  Y.  211;  Clews  v.  Bank  of 

Bank,  67  N.  Y.  458;  s.  c,  23  Am.  Rep.  New  York,  etc.,  89  N.  Y.  418. 

129:  White  V.  Continental  Bank,  64  N.Y.  See,  however,  Louisiana  Nat.  Bank  v. 

316;  NaL  Bank  of  Commerce  v,   Nat.  Citizens'  Bank,  28  La.  Ann.  189,  where- 

Uecbanics  'Banking  Ass'n,  46  How.  Pr.  it  was  held  that  a  bank  is  liable  to  pay  to 

(N.Y.) 378;  s.  c.  55  N.  Y.  211;  14  Am.  a    subsequent    b<ma  fide  purchaser  the 

Rep.  232;  Willets  v.   Phoenix   Bank.  2  amount  of  a  check,  which  it  has  certified, 

Oiier(N.  Y.).  121.  129.      See  also  Espy  notwithstanding  the  check  was  fraudu- 

p.  Bank  of  Cincinnati.   t8  Wall.  (U.  S.)  lently  raised  from  a  smaller  amount,  if 

6G4;  Parke  v.  Roser,  67  Ind.  500.     Com-  raised  before  certification. 

Av/  Looisiana  Nat.    Bank  v.  Citizens'  As  the  certification  imports  a  guaranty 

Bank,  28  La.  Ann.   189;  s.  c,  26  Am.  of  the  drawer's  signature,  the  bank  will 

Rep.  921.  be  liable  to  a  bona  fide  holder  of  a  certi- 

Iq  Marine    Nat.    Bank  v»   Nat.  City  fied  check  which  turns  out  to  be  a  forgery. 

Bank,  39  N.  Y.  67,  the  plaintiff  certified  Farmers  &  Mechanics'  Bank  v.  Butchers 

adieckwhich  had  been  altered  by  chang*  &  Drovers'  Bank,  16  N.  Y.  125;  Hagen 

in;  the  date,  name  of  payee,  and  raising  v.  Bowery  Nat.  Bank,  64  Barb.  (N.  Y.>> 

(be  amount,  and  subsequently  paid  the  197;  s.  c,  6  Lans.  (N.  Y.)  490;  Commer- 

saoe  to   defendant.      Held^    that    the  cial,  etc.,  Nat.  Bank  v.  First  Nat.  Bank, 

amoont  could  be  recovered  back  as  for  30  Md.  11. 

ooney  paid  by  mistake.  In  Hagen  v.  Bowery  Nat.   Bank,  64 

In  Clews  V,  Bank  of  New  York,  etc..  Barb.  (N.  Y.)  197,  the  defendant  certified 

^N.  Y.  418,  the  court  say:  '*  When  the  a  check  drawn  upon  it  as  being  good, 

defeodaot  certified  the  check  to  be  good.  The  plaintiff  took  the  check  in  the  ordi- 

ii  amtmed  a  liability  like  that  of  an  ac-  nary  course  of  business,  for  value,  and  ir» 

ceptor  of  a  draft.     By  the  certification  it  good  faith.     The  check  proved  to  be  a 

guaraoteed  the  genuineness  of  the  draw-  forgery.    Held^  that  the  bank  was  liable. 

ers  signature,   and   represented  that  it  An    advertisement   of   the  forgery  of  a 

liad  fnnds  of  the  drawer  in  its  possession  check,  if  not  brought  home  to  the  holder, 

safficieot  to  meet  the  check,  and  it  en-  can   have   no    effect  whatever  upon  his 

^aged  that  those  funds  should  not  be  right    to    recover    thereon.      Hagen    v. 

vitbdrawn  from  it  by  the  drawer,'  to  the  Bowery  Nat.  Bank,  64  Barb  (N.  Y.)  197. 

prejodkeof  zny  bona  fide  holder  of  the  Oliaeki  CertlAed  by  Kistake. —  If  the 

check;  and  the  certification  did  not  im-  bank  certifies  the  check  to  be   good  by 

pote  open  the  defendant  any  further  or  misuke,  under  the  impression  that  the 

greater  responsibility.     It  did  not  import  drawer  had  funds  on  deposit,  and  notifies 

that  the  body  of  the  check  was  genuine  the  holder  in  sufficient  time  to  prevent 

w  that  the  funds  on  deposit  with  it  were  any  loss  in  conseqjuence  of  the  error,  it 
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6.  Fo^ed  Checkt. — Forgery  of  Signature. — The  bank  is  bound  to 
know  the  signature  of  its  depositor,  and  if  it  pays  out  money  on  a 
foiled  check  it  cannot  charge  the  depositor  with  the  amount,  but 

as  against  him  must  bear  the  loss  itself,' 

seems  Ibe  bank  majr  be  discharged  from  the  bank,  for  it  acta  at  its  peril,  and  paji 

liability  on  its  certificate.     Irving  Bank  out  its  own  [unds,  and  not  those  of  ibe 

I'.   Weth«rald,  36  N.  Y.  335  :    s.  c  34  depositor.     It  is  in  vien  of  this  relation 

Barb,  (N.  Y.)  313;  Second  Nat.  Bank  f.  ot  the  parties,  and  of  their  rights  and  ob- 

Western  Nal.  Bank.  51  Md.   iiS;  s.  c,  ligations,  that  the  principle  is  universalljr 

34  Am.  Rep.  300.     See  also  Meredith  v.  maintained,  that  banks  and  bankers  are 

Haines,  14  W.  N.  C.  (fa.)  364.  bound  to   know  the  signatures  of   tbeir 

1.  Price  I'.  Neat.  3  Burr.  1355;  Bass  i^.  customers,  and  that  they  pay  checks  pur- 

Cline,  4  Maule  &  5.  13;  Smith  v.  Mercer,  porting  to  be  drawn   by  ihcm  at  tbeir 

6Taunt.76;  Bank  of  Commerce  i'.  Union  peril." 

Bank.  3  N.  V.  330;  Uborde  v.  Consoli.  In  Mackintosh  v.  Elioi  Nat.  Bank,  123 

dated  Assoc.,  4  Rob.  (La.)  190;  s.  c,  39  Mass.  393.  the  bank  paid   three  checks 

Am.   Dec.   517:  Weisser  i'.  Denison.  10  purporting  to  be  signed  by  the  plaintiff, 

N,  Y.  bS;  National  Park  Bank  v.  Ninth  which  had.  however,  been  forged  by  his 

Nat.  B^nk.  46  N    Y.  77;  Frank  v.  Chem-  clerk      The  forgery  was  commilled  on  a 

ical  Nat.   Bank.  84  N.  Y.  aog;  Commcr-  blank  form,   taken  from  the  depositor's 

ciat.  etc.,  Nal.  Bank  v.  First  Nat.  Bank,  check-book,  which  was  lying  about  ia  his 

30  Md.  11;  Hardy  p.  Chesapeake  Bank,  office  duringtheday.  and  thecheckswcre 

51  Md.  563;  Bernheimer  v.  Marshall,  a  sumped    with     plaintiff's     hand  sump. 

Minn.7Si  Mackintosh  v.  Eliot  Nat.  Bank,  The  clerk  was  allowed  to  fill  up  checks. 

133  Mass.  393:  First  Nat.  Bank  I'.  Ricker,  and  had  been  introduced  by  plaintiff  to 

71   111.  439.  People's  Savings   Bank   v.  the  bank  as  a  proper  penon  to  rcceiirt 

Cupps.  qi  P*.  St.  315.  money  on  his  checks.      HftJ,  ibai  these 

In  Price  v.  Neat.  3  Burr.  1355.  decided  facts  did  not  exempt  the  bank  from  liabil- 
in  1763,  the  dr^Cwee  had  accepted  and  iiy  for  the  loss.  See  also  Bank  of  Ire- 
paid  two  bills  of  exchange,  which  bad  land  v.  Trustees,  etc,  5  H,  L,  Gas.  410 
been  forged  by  one  Lee.  who,  as  the  re-  Uantiilaatioii. — A  bank  Is  also  bound 
porter  observes.  "  has  been  since  hanged  to  ascertain  that  the  party  presenting  the 
for  forgery."  The  drawee  sued  [he  holder  check  is  the  one  entitled  to  receive  pay- 
to  recover  back  the  money  paid.  Htld.  meni.  under  penally  of  refunding  ibe 
that  the  plaintiff  could  not  recover.  Lord  amount  either  to  the  party  really  entitled 
Mansfield  said:  "  It  was  incumbcntupon  or  10  the  drawer.  Millard  v.  Nat.  Bank 
the  plaintiff  10  be  satisfied  that  the  bill  of  the  Republic.  3  McAr[hur(C  C).  54: 
drawn  upon  him  was  the  drawer's  hand  Seventh  Nat.  Bank  v.  Cook,  73  Pa.  Si. 
before  he  accepted  or  paid  it:  but  it  was  4S3:  s.  c.  13  Am.  Rep.  7^1:  Johnson  v. 
nut  incumbent  upon  the  plaintiff  to  in-  First  Nat.  Bank  of  Hoboken,  b  Hun  (K. 
*(uire  into  it.  .  ,  .  The  plaintiff  lies  by  Y  ).  124;  Welsh  v.  German  Am,  Bank, 
for  a  considerable  Lime  after  he  has  paid  73  N.  Y.  434;  Thomson  f.  Bank  of  Brit- 
these  bills,  and  then  found  out  that  they  ish  N.  America,  83  N.  V.  I. 
were  forged,  and  the  forger  comes  to  be  In  Seventh  Nat.  Bank  v.  Cook,  73  Pa. 
hanged.  He  made  no  objection  to  them  St.  4S3.  a  check  was  drawn  [0  Cook; 
at  the  lime  of  paying  them.  Whatever  Barnes,  his  clerk,  indorsed  Cook's  nam* 
neglect  there  was,  was  on  his  side."  without  his  authority  and   received  the 

In  Hardy  v.  Che^iapeake  Bank,  51  Md.  money.  The  bank  dcducled  the  amount 
563.;85,thecourt.aflcrstalmgthewcll  set-  of  the  check  from  the  drawer's  account 
lied  rule  thai  the  relation  between  banker  and  settled  with  him  on  that  basis.  HfU. 
and  customer  is  (hat  of  debtor  and  credi-  that  Cook  could  recover  the  amount  of 
tor.  and  that  the  money  received  on  de-  the  check  from  the  hank, 
posit  becomes  the  funds  of  the  bank,  say:  Elbot  of  Faring  T«^«d  Cliaok  to  B<na- 
"  There  is  no  question  of  trust,  therefore.  Ad*  Holdar.  — If  a  bank  pays  a  forged 
between  (he  parties,  but  their  relation  is  check  10  a  holder  without  fault,  who.  in 
purely  a  legal  one;  and  if  the  bank  pays  ignorance  of  the  fraud,  pays  value  for  ii. 
money  on  a  forged  check,  no  ma((er  (he  money  cannot  be  recovered  back- 
under  what  circumKanc^s  of  caution,  or  Commercial  &  Farmers'  Nat.  Bank  r. 
however  honest  the  belief  in  its  genuine-  First  Nal.  Bank,  30  Md.  It;  Nat.  Bank 
ness,  if  the  depositor  himself  be  free  of  of  Commerce  v.  Grocers'  Nai.  Bank.  3S 
blame,  and  has  done  nothing  to  mislead  How.  Pr.  (N.  V.)  41*:  Salt  Springs  Bank 
the  bank,  all  ihe  loss  must  be  borne  by  v.  Syracuse  Sav.  Inst,,  6a  Kaib.  (N.  V.) 
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Where,  however,  the  loss  can  be  traced  to  the  fault  or  negli- 
gence of  the  drawer  (or  holder)  it  will  be  fixed  upon  him.^ 

loi;  First  Nai.  Bank  v,  Ricker,  71  111.  party,  but  with  a  different  name,  and  did 

459;  Bank  of  St.  Albans  v.  Farmers  &  not  communicate  this  fact  to  the  bank. 

Mechanics'    Bank.    10    Vt.    141;    Bern-  As  soon  as  the  party  whose  name  had 

heitner  v,  Marshall,  2  Minn.  78.  See  also  been  forged  examined  his  bank  statement 

Bank  of  Commerce  v.  Union  Bank,  3  N.  — about  five  or  six  weeks  afterwards — the 

Y.  230;  Goddard  v.  Merchants'  Bank,  4  forgery  was  discovered  and   the   payee 

N.  Y.  147;  Weisser  v.  Denison,  10  N.  Y.  immediately    notified.      Held^    that    the 

75.  where  this  rule  is  recognized.  payee  had  been  guilty  of  negligence  in 

In  Commercial,   etc..    Bank   v.   First  not  informing  the  bank  of  the  suspicious 

KaL  Bank,  30  Md.  ii,  H..  a  stranger  of  circumstances  attending  the  execution  of 

respectable  appearance,  opened  an   ac-  the  check,  and  that  the   bank  could  re- 

coant  with  the  former  bank,  and  deposit-  cover  from    him   the    amount    thereof, 

ed  a  check  on  the  latter  bank  for  I4600,  Rouvant  v.  San  Antonio  Nat.  Bank,  63 

porponiog  to  have  been  drawn  by  A.  to  Tex.  610. 

the  depositor's  order.  On  the  following  In  First  Nat.  Bank  v.  Ricker,  71  111. 
daj  it  was  sent  through  the  clearing-  439.  the  holder  of  a  forged  check,  which 
boose,  and  the  drawee  bank  pronounced  he  had  received  innocently,  afterwards 
the  check  genuine  and  charged  it  to  A.'s  acquired  knowledge  of  facts  which  threw 
accoDQi.  H..  two  days  after  opening  his  suspicion  upon  the  genuinneess  of  the 
accoaoi.  called  at  the  Commercial  Bank  drawer's  signature,  and  demanded  pay- 
with  bis  bank-book,  filled  up  a  check  for  ment  without  disclosing  such  facts.  The 
ItSoo,  payable  to  his  order,  which  was  teller  informed  him  he  did  not  certainly 
paid  by  the  teller  after  inquiry  as  to  his  know  the  signature  to  the  check,  and 
ideoiity  and  the  state  of  his  account,  would  only  pay  it  upon  condition  that 
One  week  afterwards  the  check  deposited  the  holder  would  indorse  it.  The  holder 
bjr  H.  was  discovered  to  be  a  forgery,  accordingly  indorsed  it  and  received  the 
aad  notice  thereof  was  given  to  the  Com-  money  thereon,  and  within  a  few  hours 
mercial  Bank  and  repayment  of  the  the  bank  discovered  the  forgery.  Held. 
money  demanded.  Upon  refusal  the  that  the  bank  could  recover  the  money 
Tint  Naiional  Bank,  having  refunded  to  thus  paid,  and  that  it  was  the  holder's 
A.  the  amount  of  the  forged  check,  sued  duty  to  have  communicated  to  the  bank 
the  Commercial  Bank  to  recover  the  suspicions  he  may  have  had  as  to  the 
anoant  thus  paid.  Held,  that  the  bank  spurious  character  of  the  check, 
was  bound  to  know  its  depositor's  signa-  In  De  Ferret  v.  Bank  of  America,  23 
tare,  and  that  the  plaintiffs  were  not  en-  La.  Ann.  310,  the  plainti£f  had  a  book- 
titled  to  recover.  The  court  say:  **  There  keeper  who  kept  his  cash  accounts,  had 
is  no  reason  why  the  loss-  as  between  charge  of  his  bank-book,  and  made  his 
parties  thus  equally  innocent  and  equally  deposits.  The  bookkeeper  dreiv  a  check 
deceired.  but  where  one  is  bound  to  know  on  the  bank  for  $2500,  to  which  he  forged 
ud  act  upon  his  knowledge,  and  the  plaintiff's  signature.  As  the  amount  cx- 
odier  hasno  means  of  knowledge,  should  ceeded  plaintiff's  deposit,  the  bank  noti- 
be  thrown  upon  the  latter  in  exoneration  fied  him  of  that  fact.  Upon  being  shown 
of  the  former.  The  safest  rule  for  the  the  check,  he  said  he  had  not  signed  it, 
commercial  public,  as  well  as  that  most  but  did  not  say  it  was  a  forgery,  and 
consistent  with  justice,  is  to  allow  the  continued  the  bookkeeper  in  his  employ- 
loss  to  remain  whereby  the  course  of  busi-  ment  until  a  week  afterwards,  when  the 
oess  it  has  been  placed."  bookkeeper  drew  another  check  on  the 

1.  De  Ferret  v.  Bank  of  America,  23  bank  for  $1700,  forging  the  plaintiff's  sig- 

la.  Ann.  310:  Smith  v.  Mechanics'  Bank,  nature,  which  the  bank  paid  on  presen- 

^  La.  Ann.   610:    First    Nat.    Bank  v,  tation.      Plaintiff  upon  discovering  the 

Ricker,  71  111.  439.  446;  Hardy  v.  Ches-  second    forgery  denounced  the  act,  and 

apcake  Hank,  5 1  Md.  585;  National  Bank  brought  suit   to  recover  the   balance  of 

of  North  America  v.  Bangs,  106  Mass.  his  bank  account,  including  these  checks. 

441;  Young  V.  Grote,  4  Bing.  253.  Held^  that  the  act  of  the  plaintiff  in  rati- 

A  forgetl  check  payable  to  the  order  of  fying  the  forgery  of  the  first  check  exon- 

a  merchant  in  Texas  was  presented  by  erated  the  bank  from  liability  for  having 

him  to  the  bank  for  payment.     He  was  paid  it,  and  that  by  afterwards  keeping 

in  good  sianding  and  well  known  to  the  the  bookkeeper  in  his  confidential  employ 

hank,  and  having  indorsed  the  check,  it  he  misled  the  bank  and  threw  it  off  its 

*^  paid.     The  merchant  had  once  be-  guard,  and  excused  it  for  paying  a  sub- 

'ore  received  a  check  signed  by  the  same  sequent  check  similarly  drawn,  and  that 

228 


T«r8«d  Cke^ki.                                 CHECKS.  Forgwy  of  ttgiifttiirt. 

the  plaintiff  must  bear  the  loss.  The  ing  money  on  a  forged  check  can  recover 
court  say:  **The  peculiar  facts  and  cir-  it  back.  Tradesmen's  NaL  Bank  v. 
cumstances  of  this  case,  taken  together,  Third  Nat.  Bank,  66  Pa.  St.  435;  Cham- 
must  relieve  the  bank  from  the  stringent  bers  v.  Union  Nat.  Bank,  78  Pa.  St.  305; 
rule  that  the  depositary  must  uke  care  Corn  Exch.  Bank  v,  Nat.  Bank  of  the 
to  pay  none  but  the  checks  or  drafts  of  Republic,  78  Pa.  233;  Union  Nat.  Bank 
the  depositor  himself  or  his  acknowledged  v.  Chambers,  9  Phila.  131. 
special  agent,  and  this  is  a  proper  case  It  has  been  held  in  Afassachusetts  that 
to  apply  the  equiuble  principle  that  where  the  payee  takes  a  check,  drawn 
where  one  of  two  innocent  parties  must  payable  to  his  order,  from  a  stranger  or 
suffer,  it  should  be  he  who  was  the  cause  other  third  person  without  inquiry,  al» 
or  occasion  of  the  confidence  and  conse-  though  in  good  faith  and  for  value,  and 
quent  injury  of  the  other."  gives  it  credit  by  indorsing  it  before  re- 
in Gloucester  Bank  v.  Salem  Bank,  17  ceiving  payment  on  it,  the  bank  may 
Mass.  33,  41,  Parker,  J.,  says:  "  If  the  recover  back  the  money  paid  to  him.  if 
loss  can  be  traced  to  the  fault  or  negli-  it  proves  to  be  a  forgery.  Nat.  Bank  of 
gence  of  either  party,  it  should  be  fixed  North  Amenca  v.  Bangs,  106  Mass.  441. 
on  him.  Generally,  where  no  fault  or  In  Young  v,  Grote,  4  Bing.  253,  the 
negligence  is  imputable,  the  loss  has  been  customer  of  a  banker  delivered  to  his  wife 
suffered  to  remain  where  the  course  of  certain  printed  checks  signed  by  himself, 
business  has  placed  it."  See  also  National  but  with  blanks  for  the  sums,  and  re- 
Bank  V.  Tappan,  6  Kan.  466.  quested  her  to  fill  up  the  checks  accord- 
Where  plaintiff's  clerk  received  checks  ing  to  the  exigency  of  his  business  in  his 
from  certain  debtors,  payable  to  their  absence.  She  filled  a  check  up  so  care- 
order,  and  forged  their  indorsements  and  lessly  as  to  be  easily  changed  by  her  hus- 
negotiated  them,  and  they  were  paid  by  band's  clerk  from  £^0  to  jf350.  The 
the  defendant,  plaintiffs,  on  a  subsequent  bank  having  paid  the  check,  it  was  held 
discovery  of  the  forgery,  brought  suit  the  customer  must  bear  the  loss,  the  court 
against  the  defendant,  and  were  held  en-  saying:  "  If  it  be  the  fault  of  the  customer- 
titled  to  recover.  Johnson  v.  First  Nat.  that  the  banker  pays  mOre  than  he  ought, 
Bank  of  Hoboken,  6  Hun  (N.  Y.),  124.  he  cannot  be  called  on  to  pay  again." 

In  Levy  v.  Bank  of  United  States,  4  Bisoovery  and  VotiM  of  Yve^Kj. — To> 

Dall.  (Pa.)  234:  s.  c,  i  Binn.  (Pa.)  27.  the  entitle  the  drawee  to  recover  back  money 

plaintiff  deposited  in  the  bank  a  check  paid  on. a  forged  check,  the  forgery  must, 

purporting  to  be  drawn  by  one  of  its  cus-  be  discovered  within  a  reasonable  time, 

tomers,  which  was  entered  on  his  bank  and  notice  of  the  forgery  given  as  soor 

book  as  cash,  and  passed  to  his  credit  on  as  discovered.     Ellis  v.  Ohio  Life  Ins. 

the  books  of  the  bank.     Later  in  the  day  &  Trust  Co.,  4  Ohio  St.  626;  First  Nat. 

the  check  was  discovered  by  the  bank  to  Bank  v,  Tappan,  6  Kans.  456:  Bank  of 

be  a  forgery,  and  the  plaintiff  was  notified  Commerce  v.  Union  Bank,  %  Corns.  (N. 

thereof  and  asked  to  make  the  amount  Y.)  230,  236.    See  also  Weiser  v.  Deni- 

good.     In  a  suit  by  the  depositor  to  re-  son,  6  Seld.  (N;  Y.)  68,  where  Allen,  J., 

cover  the  sum,  keld^  that  entering  the  says:    "Mere  lapse  of  time  in  the  a^ 

check  as  cash  was  equivalent  to  payment,  stract,  however  long,   will  not  bar  the- 

and  the  bank  must  bear  the  loss.  rights  of  the  party  to  allege  the  forgerv» 

In  Minnesota^  it  has  been  held  that,  provided  he  does  it  within  a  reasonable 

upon  payment  of   a  forged  draft,   the  time  after  it  is  discovered."    Notice  oa 

drawee  and  holder  both  being  chargeable  the  day  next  succeeding  the  discovery  of 

with  negligence,  and  both  acting  in  good  the  forgery  is  within  a  reasonable  time, 

faith,  the  loss  must  fall  upon  the  drawee.  Third  Nat.  Bank  of  St.  Louis  v,  Allen, 

Bernhcimer  v,  Marshall,  2  Minn.  78.        .  59  Mo.  310.    In  Chambers  v.  Union  Nat. 

But  in  Ohio  the  rule  has  been  laid  down  Bank.  78  Pa.  St  205,  the  forgery  was  not 

that  where  the  parties  are  equally  in  discovered  for  two  weeks  after  {layment, 

fault,  and  money  is  paid  upon  a  mutual  when  notice  was  at  once  given  by  the 

mistake  of  facts,  in  respect  to  which  both  bank  and  payment  demanded.      Neli^ 

were  equally  bound  to  inquire,  it  may  be  that  the  demand  was    in  time.  •    Two 

recovered  back.     Ellis  v,  Ohio  Life  Ins.  months'    delay  in    giving   notice    after 

&  Trust  Co.,  4  Ohio  St.  628.  discovering  the  forgery  has  been  held  tc 

Sttle  in  PenBsylvania. — The  law  that  a  prevent    the  drawee    from    recovering, 

voluntary  payment  of  a  check  to  a  botta  Bank  of  St.  Albans  v.  Farmers  &  Me- 

/ii^  holder  for  value  can  not  be  demanded  chanics'   Bank,   10  Vt.    141.      See  also 

back,  has  been  changed  in  Pennsylvania  Cocks  v.  Masterman,  9  Bam  &  C.  oa; 

by  the  act  of  April  5th,  1849  (Pamphlet  Canal  Bank  v.  Bank  of  Albanv,  i  Hill 

Laws,  426),  and  in  that  Sute  a  bank  pay-  (N.   Y.),  287;   Frank  v.  Chemical  NaO.. 
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Fraudulent  Alterations  after  Signature, — A  fraudulent  alteration 
in  a  material  particular  made  in  the  body  of  the  check  after  signa* 
ture  constitutes  a  forgery,  and  vitiates  the  check  even  in  the  hands 
of  a  bona  fide  holder  for  value.* 

6.  Damages  for  Wrongfdl  Bislionor  of  ClLOGka — The  wrongful  dis- 
honor by  the  bank  of  its  depositor's  check  is  a  breach  of  duty,  and 
entitles  him  to  bring  an  action  against  the  bank  for  damages.^  . 

Bank,  45  N.  Y.  Sup.  Ct.  452;  Welsh  v.  310;   Canal  Bank  z/.  Bank  of  Albany,  t 

German-American  Bank.  73  N.  Y.  424;  HilI(N.Y.).  287;  Nat.  Park  Bank  z^.  Ninth 

United  States  v.  Nat.  Park  Bank.  6  Fed.  Nat.  Bank,  55  Barb.  (N.  Y.)  87;  s.  c,  46 

Rep.  852;  Redington  v.  Woods,  45  Cal.  N.  Y.  77;  Coggillz/.  American  Ex.  Bank, 

406.  I  N.  Y.  113;  Bank  of  Commerce  v,  Un- 

If  the  drawee  bring  suit  against  the  ion  Bank,  3Coms.  (N.  Y.)230;  Nat.  Bank 
party  to  whom  he  has  paid  the  check  of  Commerce  v.  Nat.  Mechanics*  Bank- 
without  giving  him  notice  of  the  forgery,  ing  Ass'n,  55  N.  Y.  211 ;  Merchants'  Bank 
he  will  not  be  entitled  to  recover.  United  v.  Exchange  Bank,  16  La.  457. 
States  V.  Centra]  Nat.  Bank,  6  Fed.  Rep.  Alteration  in  Sate.— The  change  in  the 
134.  And  the  drawee  must  also  return  Mate  of  a  check,  whereby  the  time  of  pay- 
or o0er,to  return  him  the  check,  other-  ment  is  accelerated,  is  a  material  altera- 
wise  he  cannot  recover.  Redington  v,  tion,  and  when  made  without  the  consent 
Woods,  4S  Cal.  406.  of  the  drawer,  destroys  its  validity.  Craw- 

1.  Wade  V,  Witbington,  i  Allen  (Mass.)  ford  v.  West  Side   Bank,  100  N.  Y.  50; 

561;    Belknap   v,  Nat.    Bank  of  North  Vance  v.  Lowther,  L.  R.  i  Exch.    Div. 

America,  100  Mass.  376;  Mahaiwe  Bank  176. 

V,  Douglass,   31  Conn.  ^70;   Vance  v.  Forged  Indonemeats. — The  bank  in  pay- 

Lowther,    i   Ex.   Div.    176;    16   Moak's  ing  a  check  is  only  bound  to  know  the 

Eng.  Rep.  583.  signatures  of  the  drawer  and  the  person 

Bailed  Cheeks. — As  between  the  bank  who  presents  it  for  payment,  and  if  it  be 
and  the  depositor,  payment  of  a  check  shown  that  the  signatures  of  the  indorsers 
which  has  been  fraudulently  altered  in  preceding  that  of  the  one  receiving  pay- 
amount  is  the  loss  of  the  bank,  unless  the  ment  are  forgeries,  the  bank  cannot  on 
check  has  been  so  carelessly  drawn  as  to  that  account  be  held  to  a  second  payment, 
afford  opportunity  for  alteration.  Young  Levy  v.  Bank  of  America,  24  La.  Ann. 
V.  Grote,  4  Bing.  253;  Smith  v,  Mercer,  220;  s.  c,  13  Am.  Rep.  124.  See  also 
6  Tannt.  76;  Hall  v.  Fuller,  5  Bam.  &  Vanbibber  v.  Bank  of  Louisiana,  14  La. 
C.  750;  Coles  V.  Bank  of  England,  10  Ann.  481;  Dodge  t/.  Nat.  Exchange  Bank, 
Ad.  &  Ell.  449;  Bank  of  Ireland  v.  20  Ohio  St.  234;  Morgan  v.  Bank,  i 
Trustees,  5  H.  L.  C.  410;  Mahaiwe  Bank  Duer  (N.  Y.),  434. 

V.   Douglass,  31   Conn.    170;    Wade    v.  The    holder    by  indorsing  the    check 

Witbington,  i  Allen  (Mass.),  561;  Belk-  warrants  the  genuineness  of  all  prior  in- 

nap  V.  Nat.  Bank  of  N.  A.,  100  Mass.  dorsements.     TurnbuU    v,.  Bowyer,    40 

376.  N.  Y.  456.     See  also  Harris  v  Bradley,  7 

In  Hall  V.  Fuller,  5  Barn.  &  Co.  750,  Yerg.  310;  Jones  v.  Ryde,  5  Taunt.  488. 

the  check  of  a  depositor  was  fraudulently  8.  Buchafl  v.  Third  Nat.  Bank,  15  W. 

altered  from  £^z  to  £^2O0   after    issue,  N.  C.  (Pa.)  174;  Say  lor  v.  Bushong,  100 

and  was  paid  by  the  bank  at  the  latter  Pa.  St.  23;   National   Machine  Bank  v. 

amount.    Held^  that  the  bank  was  only  Peck,  127  Mass.  298;  Fogarties  v.  Bank, 

entitled  to  charge  jf3  to  the  depositor.  8  Am.  L.  Reg.  (O.  S.)93;  Viets  v.  Union 

Bayley,  J.,  said:     '*  If,  unfortunately,  Nat.  Bank.  loi  N.  Y.  563;  Citizens'  Nat. 

the  banker  pays  nfoney  belonging  to  the  Bank  v.  Importers*  Nat.   Bank,  44  Hun 

customer  upon   an  order  which  is  n6t  (N.  Y.),  386;  Rolin  v,  Stewart,  14  C.  B. 

genuine,  he  must  suffer;  and  to  justify  595;  Marzetti  v,  Williams,  i  Barn.  &  Ad. 

the  payment  he  must  show  that  the  order  415. 

is  genuine,  not  in  the  signature  only,  but  In   National   Machine   Bank  v.  Peck, 

in  every  respect.    The  bank,  however,  Is  127,  Mass.  298,  Gray,  C.  J.,  said:     "So 

not  bound   to  know  the  handwriting  in  long  as  the  balance  of  account  to  the 

the  body  of  the  check,  and  if  it  pays  by  credit  of  the  depositor  exceeds  the  amount 

mistake  a  raised  or  altered  check,  the  ex-  of  any  debt  due  and  payable  by  him  to 

cess  over  the  true  amount  may  bie  recov-  the  bank,  the  bank  is  bound  to  honor  his 

ered  back.     Redington  v.  Woods,  45  Cal.  check,  and  is  liable  to  an  action  by  him  it 

406;  Third  Nat.  Bank  v.  Allen,  59  Mo.  it  does  noL" 
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Measure  of  Damages, — The  depositor,  by  proving  special  loss, 
may  recover  special  damages  from  the  bank  for  its  breach  of  duty; 
but  if  unable  to  do  so,  he  may  recover  such  temperate  damages  as 
will  be  a  reasonable  compensation  for  the  injury  he  has  sustained.^ 

7.  Gheok-holder's  Eight  to  Sne  the  Bank. — Whether  the  check, 
holder  may  sue  the  bank  upon  its  refusal  to  pay  the  check,  although 
holding  sufficient  funds  of  the  drawer,  is  a  question  upon  which 
there  is  a  conflict  of  authority.  The  weight  of  authority,  however, 
seems  to  be  against  the  check-holder's  righ^  of  action.* 

An  agent  who  has  improperly  obtained  the  plaintiff  is  a  trader,    I   think  ii  is 
and    deposited   in    his  private    account  equally  clear  that  the  jury,  in  estimating 
funds  of  an  undisclosed  principal    may  the  damages,  may  take  into  their  con 
recover  damages  from   the  bank  for  re-  sideration    the     natural   and    necessary 
fusal    to  honor  his    check  upon    them,  consequences  which  must   result  to  ihe 
Tassell  v.  Cooper,  9  C.  B.  (67  Eng.  C.  L.  plaintiff  from  the  defendant's  breach  of 
Kep.)  509.  contract;  just  as  in  the  case  of  an  action 
1.   Rolin  V,  Stewart,  14  C.  B.  (78  E.  C?  for  a  slander  of  a  person  in  the  way  of 
L.  R.)  595;  Boyd  v.  Fitt,  14  Irish  Com-  'his  trade,  or  in  the  case  of  -,  n  iipputation 
mon  Law  (N.  S.),  43;  Larios  v.  Bonany  of  insolvency  on  a  trader,  the  action  lies 
y  Gurety,  L.  R.  5  P.  C.  346;    Prehn  v,  without  proof  of  special  damage." 
Royal  Bank  of  Liverpool,  L.  R.  5  Exch.  In  BIrchall  v.  Third  Nat.  Bank,  15  W. 
92.     See    also    Birchall  v.   Third    Nat.  N.  C.  (Pa.)  174,  plaintiff  drew  two  checks 
Bank,  15  W.  N.  C.  (Pa.)  174;  s.  c,  19  on  the  bank  defendant,  which  were  re- 
Central  L.  J.  390,  and  note  by  Eugene  fused  payment  through  an  error  of  de- 
McQuillin,  Esq.  fendant*s  clerk  in  balancing  plaintiff's  ac- 
In  Marzetti  v.  Williams,  i  Barn.  &  Ad.  count.  There  was  no  of  proof  special  dam- 
415,  plaintiff  drew  a  check  on  his  banker,  age.     Hare,  P.  J.,  in  charging  the  jury, 
who  refused  to  pay  it,  although  sufficient  said:     "Inasmuch  as  the  bank  has  the 
funds  had  been  deposited  to  meet  the  use  of  the  money,  it  undertakes  a  duty. 
check  four  hours  befpre  it  was  presented.  When    there  is   evidence  that  there  is 
The  check  was  paid  on  the  following  day.  enough  deposit  to  meet  a  check  drawn, 
Held,  that  the  plaintiff  was  entitled  to  and  such   check  was  not  paid  on  pres- 
nominaldamages,although  no  actual  dam-  entation,  and  no  sufficient  explanation  is 
age  was  proved.  given  for  non-payment,  there  is  sufficient 
In  Rolin  v.  Stewart,  14  C.  B.  595,  three  for  a  jury.     The  difficulty  is  not  so  much 
checks  of  plaintiffs  were  refused  payment  whether  the  bank  is  liable,  but  as  to  the 
by  their  banker  when  they  had  sufficient  measure  of  damages.     If  there  was  any- 
funds  in  his  hands  to  meet  them.     There  thing  to  indicate  that  the  conduct  of  the 
was  no  evidence  that  plaintiffs  had  sus-  bank  was  wilful,  or  that  it   delayed  to 
tained  any  special  damage.     Lord  Camp-  make  the  reparation,  such   as   it  could 
bell,  C.  J.,  charged  the  jury  that  they  make,   there,    undoubtedly,  another  ele- 
ought  not  to  limit  their  verdict  to  nominal  ment  would  arise  for  the  jury  to  mulct 
damages,  but  should  give  the  plaintiffs  the  bank;  but  there  is  no  such  case  here, 
such  temperate  damages  as  they  should  .  .  .  The  mere  fact  that  plaintiff  was  ob 
judge  to  be  a  reasonable  compensation  liged  to  bring  suit,  if  he  ought  to  obtain 
for   the  injury  they  must  have  sustained  any  compensation;  the  mere  fact  that  he 
from  the  dishonor  ot  their  checks.     Ver-  was  disturbed  in  his  business — ^might  be 
diet   for  plaintiffs    for  ;£^5oo,  which  was  reason  to  apply  to  the  jury  to  give  him 
reduced   by  agreement  to  £200.     Held,  compensation  for  it;  but  the  serious  ques- 
that  the  jury  had  not  been  misdirected,  tion  is:  What  is  this  in  jury,  the  real  harm 
Williams,  J.,  said:    **  I  think  it  cannot  be  he  suffered?    It  has  been  said  that  the 
denied  that,  if  one  who  is  not  a  trader  smaller  the  check,  the  greater  the  injury. 

I  confess  it  does  not  strike  me  in  that 
light;  it  is  altogether  a  question  of  cir- 
cumstances." Verdict  for  plaintiff  for 
$1000,  which  the  court  subsequently 
reduced  to  $600. 

8.  It   is  held,  on   the  one   hand,  that 
there  is  no  right  of  action  in  such  case, 


were  to  bring  an  action  against  a 
banker  for  dishonoring  a  check  at  a 
time  when  he  had  funds  of  the  cus- 
tomer's in  his  hands  sufficient  to  meet 
it,  and  special  damage  were  alleged 
and  proved,  the  plaintiff  would  be 
entitled  to  recover  substantial  damages. 
And  when  it   is  alleged  and  proved  that    because   there  is  no  privity  of  contract 
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OiekfttUer'i  Sight                        CHECKS.  to  Sue  the  Bank. 

httiittn  (he  check-holder  and  the  bank  bankers  would  be   compelled   to  aban- 

uociitbecheck  is  presented  and  accepted,  don  altof^ether  the  business  of  keeping 

Tbis  doctnoe  seems  to  be  supported  by  deposit  accounts  for  their  customers.     If, 

iheiref^htofauthority,  and  is  maintained  then,  the  bank  did  not  contract  with  the 

by  ths  supreme    court  of   the   United  holder  of  the  check  to  pay  it  at  the  time 

Stales  and  the  courts  of  Pennsylitania^  it  was  given,  how  can  it  be  said  that  it 

New  York,  Massachusetts^  New  Jersey,  owes  any  duty  to  the  holder  until   the 

Indiana,  and  several  other  States.     It  is  check  is  presented  and  accepted." 

also  the  settled  rule  in  England.     Bank  There  are  cases,  on  the  other  hand, 

of  the  Republic  v.  Millard,  lo  Wall.  (U.  which  assert  a  contrary  doctrine  upon 

S.)  152:  First  Nat.  Bank  v.  Whitman,  94  the  ground  of  an  implied  promise  by  the 

U.  S.  343;  Seventh  Nat.  Bank  v.  Cook,  bank  to  the  check-holder,  arising  from 

73  Pa.  St.  483;  Saylor  v.  Bushong,  100  the  well-known  usages  of  the  banking 

Pa.  St.  23;  Chapman  v.  White,  6  N.  Y.  business.      That  the  check-holder,  may 

412;  iEtna  Nat.   Bank  v.    Fourth  Nat.  sue  the  bank  for  improperly  dishonoring 

Baak«  46  N.  Y.  82;  Duncan  v.  Berlin,  60  the  check  is  the  rule  in  Illinois,  Iowa,  and 

N.  y.  151 ;  Carrt'.  National  Security  Bank,  South  Carolina,     Munn  v.  Burch.  25  111. 

107  Mass.  45;  Creveling  v.  Bloomsburg  35;  Brown  v.  Leckie,  43  III.  497;  Fourth 

Nat.  Bank.   46   N.   J.    Law.   255;  Nat.  Nat.  Bank  v.  City  Nat.  Bank.  68  III.  398; 

Commerrial  Bank  v.  Miller,  77  Ala.  168;  Union  Nat.  Bank  v,  Oceana  Co.  Bank, 

Case  V.  Henderson,  23  La.  Ann.  49;  Na-  80  III.  212;  Ridgely  Nat.  Bank  v.  Patton, 

tiooal  Bank  of  Rockville  v.  Second  Nat.  109  111  479,  485;  Nat.  Bank  of  America 

Bank.  69  Ind.  479;  s.  c,  35  Am.  Rep.  v.  Indiana   Banking  Co.,    114  111.  483; 

256;  Griffin  v.  Kemp,  46  Ind.  172;  Har-  Merchants*  Nat.  Bank  v.  Ritzinger,  20 

risoii  V.  Wriq^ht.  100  Ind.  515;   Bank  v,  Bradwell  (til.),  27;  Roberts  v,  Corbin,  26 

Merritt,  7  Heisk.  (Tenn.)  177:  Bank  v.  Iowa.  315;  Fogarties  v.  State  Bank,  12 

Keese,  7  Heisk.  (Tenn.)  200;  Colorado  Rich.  Law  (S.  Car.)  518;  s.  c,  78  Am. 

Nat    Bank    v,    Boettcher,   5  Col.    185;  Dec.  468.      See  also  Lester  v.  Given,  8 

Mayer  v.  Chattahoochee  Nat.  Bank,  51  Bush  (Ky.),    357;  McGrade  v.   German 

Ga.  325;  Bush  V,   Foote,   58  Miss.   5;  Sav.  Inst.,  4  Mo.  App.  330;  Zelle  v.  Ger- 

Uercbants*  Nat.  Bank  z^.  Coates,  79  Mo.  man  Sav.  Inst.,  4  Mo.   App.  401;   Mc- 

168;  Dickinson  v.  Coates,  79  Mo.   250;  Gregory.  Loom  is,  i.  Disney  (Ohio),  247, 

Coaies  9.  Doran,  83  Mo.  337;  Hopkinson  255:  Ancona  v,  Marks,   7   Hurl.  &  N. 

V.Foster.  19  Eq.  Cas.  L.  R.  74;  Whar-  686;  Senter  z/.  Continental  Bank,  7  Mo. 

ton  V.  Walker,  4  Bam.  &  Cress     163;  •App.  532. 

Warwick  v.  Rogers,  5  Mann.  &  G.  374;  In   Munn    v.   Burch,   25   111.   35,   40, 

Schroeder  t'.  Central  Bank,  34  L.  T.  R.  Caton,  C.  J.,  says:  *' Universal  custom 

(^-  S.)  735.  shows  us  what  the  contract  of  all  the 

The  doctrine  upon  which  this  class  of  parties  is.     It  shows  us  that  the  banker, 

dedsbos  is  founded   is  well  stated   in  when   he  receives   the    deposit,   agrees 

Baakof  the  Republic  v,  Millard,  10  Wall,  with  the  depositor  to  pay  it  out  on  the 

(U.  S.)  156,  where  Mr.  Justice  Davis  says:  presentation  of  his  checks,  in  such  sums 

"On  principle,  there  can  be  no  founda-  as  those  checks  may  call  for,  and  to  the 

tioQ  for  an  action  on  the  part  of  the  person  presenting  them;  and  with  the 

bolder,  unless  there  is  a  privity  of  con-  whole  world  he  agrees  that  whoever  shall 

traa  between  him  and  the  bank.     How  become  the  owner  of  such  check  shall, 

can  there  be  such  a  privity  when  the  upon  presentation,  thereby  become  the 

bank  owes  no  duty  and  is  under  no  obliga-  owner  and  entitled  to  receive  the  amount 

tioo  to  the  holder?    The  holder  takes  called  for  by  the  check,  provided   the 

tlie  check  on  the  credit  of  the  drawer  in  drawer    shall    at    that    time    have  that 

tbe  belief  that  he  has  funds  to  meet  it;  amount  on  deposit.  .  .  .  Surely  every 

bot  in  no  sense  can  the  bank  be  said  to  sound    lawyer  will   at   once  perceive  a 

be  connected  with  the  transaction.     If  it  privity  of  contract  between  the  banker 

were  true  that  there  was  a  privity  of  con-  and  the  holder  of  the  check,  created  by 

tract  between   the   banker  and    holder  the  implied  promise  held  out  to  the  world 

when  the  check  was  given,   the    bank  by  the  banker  on  the  one  side,  and  the 

would  be  obliged  to  pay  the  check,  al-  receiving  of  the  check  for  value  and  pre- 

tboQgh  the  drawer,  before  it  was  pre-  senting  it  on  the  other." 

seated,  had  countermanded  it,  and  al-  In  Union   Nat.  Bank  v.  Oceana  Co. 

though  other  checks,  drawn  after  it  was  Bank,  80  III.  212,  payment  was  refused 

issued,  but  before  payment  of  it  was  de-  because  the  drawer  of  the  check   had 

°>^ded.  had  exhausted  the  funds  of  the  ordered  the  bank  not  to  pay  it.     Held, 

depositor.    If  such  a  result  should  follow  that  the  bank  was  liable  to  the  holder  for 

^  giving  of  checks,  it  is  easy  to  see  that  the  amount  of  the  check. 
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CHEMIST— CHEROKEE— CHEVISANCE— CHICORY. 

CHEMIST.     See  note  i. 

CHEEOKEE. — The  name  of  a  tribe  of  Indians  now  settled  in  the 
Indian  Territory  * 

CHEVISANCE. — A  bargaining  or  perfecting  of  a   bargain.    A 
bargain  or  contract.    An  unlawful  or  usurious  bargain  or  contract.' 

CHICO£Y. — A   plant  whose   root  is   used   as  an  adulterant  of 
coffee.* 


Scott,  C.  J.,  said:  "The  principle  of  fore  the  passing  of  the  act.  /^(f/i/,  that  de- 
all  the  cases  in  this  court  on  the  subject  fendant,  tobringhimseif  within  this  clause 
is,  that  when  a  depositor  draws  his  check  (if  available),  was  bound  to  show  by  evi- 
on  his  banker,  who  has  funds  to  an  equal  dence  that  druggists  and  chemists  did  in 
or  greater  sum  than  his  check,  it  operates  fact  attend,  advise,  and  furnish  medicines 
to  transfer  the  sum  named  to  the  payee,  before  the   statute  was  passed.     And  a 


who  may  sue  for  and  recover  the  amount 
from  the  bank,  and  that  a  transfer  of  the 
check  carries  with  it  the  title  to  the 
amount  named  in  the  check  to  each  suc- 
holder.      After   the  check    has 


cessive 


verdict  found  for  the  defendant  on  the 
ground  that  no  evidence  had  been  given 
on  this  point  by  plaintiffs-  was  set  aside 
on  motion  for  new  trial.  SembUs 
pet  Coleridge,  J.,  2Si^held  by  Patterson- 
passed  to  the  hands  of  a  bona  fide  holder  J.,  that  the  words  of  sec.  28  do  not  ex, 
it  is  not  in  the  power  of  the  drawer  to  empt  druggists  and  chemists  iniendiog 
countermand  the  order  of  payment."  to  practise  as  apothecaries.     Apoihecar- 

Implied  Aeoeptanoe. — If  the  bank  im-  ies  Co.  v.  Greenough,  i  Ad.  &  £1.  N.  S. 
pliedly  promise  to  pay  the  check,  the  (41  E.  C.  L.  R.)  799. 
holder  may  sue  if  payment  be  refused.  8.  Land  described  as*' Cherokee  land*' 
Thus,  where  a  depositor  settled  his  ac-  is  not  necessarily  land  ceded  to  the 
count  with  the  bank,  and  left  the  exact  Cherokee  nation  of  Indians  by  the  treaty 
amount  of  an  outstanding  check  for  its  of  December,  1835.  Ephraim  v.  Garlick,. 
payment,  and  the  bank  tacitly  retained     10  Kan.  280. 

the  money  and  settled  on  that  basis,  if  8.  Burrill's  L.  D.:  *'An  end  or  order 
was  held  liable  to  the  holder  on  the  im-  set  down  between  a  creditor  and  creditor; 
plied  acceptance.  Saylor  v.  Bushong,  an  indirect  gain  in  point  of  usury/* 
100  Pa.  St.  23.  Repalje  &  Lawr.  L.  D. 

Placing  a  check  on  the  cancelling  fork  **Now  I  take  it  that  any  dealing  by 
by  the  cashier  of  the  bank  is  not  such  an  chevisance  [used  in  the  Bankrupt  Act  of 
acceptance  as  will  prevent  him  from  cor-  13  Eliz.  c.  7]  was  really  and  truly  the 
reeling  the  mistake  and  declining  to  same  thing  as  the  business  of  a  scrivener, 
pay  the  check  upon  discovering  that  the  so  far  as  dealing  in  money  was  the  object 
drawer's  funds  are    insufficient.      Nat.     of  the  trade  of  a  scrivener;  that  is,  a 


Bank  of  Rockville  v.  Second  Nat.  Bank, 
69  Ind.  479. 

AuthorltiMforCliacki. — Morse  on  Bank- 
ing (2d  EkJ.);  Daniel  on  Negotiable  In- 
struments; Bolles  on  Banks. 


person  who  dealt  in  money  and  was 
called  a  money-broker.  The  statute  21 
Jac.  I.  uses  the  words  'trade  or  profes- 
sion of  a  scrivener.*  The  old  word 
*  chevisance '  being  then  out  of  use,  it 


1.  In  an  action  for  penalties  under  55     had  become  doubtful  whether  scrivener 


G.  3,  c.  194,  s.  20,  for  practising  as  an 
apothecary,  by  attending,  advising,  and 
furnishing  medicines  without  certificate, 
the  defence  was  that  defendant  was  a 
chemist  and  druggist,  and  therefore  pro- 
tected by  sec.  28.  which  enacts  that  nothing 
in  the  statute  shall  affect  the  business  of  a 


was  included  in  the  act,  and  therefore 
these  words  were  introduced."  In  re 
Warren,  2  Sch.  &  Lef.  423. 

4.  Under  an  act  imposing  a  duty  on 
ground  chicory,  it  is  not  error  for  the 
court  to  say  to  the  jury  that  grouod 
chicory  is  the  same  thing  as  burnt  chicory. 


chemist  and  druggist  in  '*  the  buying,  pre-  as  chicory  root  cannot  be  ground  until  it 

parinfif,    compounding,   dispensing,   and  is  burnt,   and  burnt  chicory   is   not   an 

vending  drugs,  medicines,'*  etc.;  but  all  article  of  commerce  until  it    is  ground, 

persons  using,  or  who  shall  use,  that  busi-  Whether  or  not  an  article  imported   is 

ness  may  use,  exercise,  and  carry  on  the  something  other  than  ground  chicory,  is 

same  as  fully  and  amply  as  the  same  was  a  question  for  the  jury.   Arthur  v.  Herald^ 

used,  etc.,  by  chemists  and  druggists  be-  10  Otto  (U.  Si),  75. 
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Itofiiititii. 


CHIEF— CHILD. 


DeflnitioQ. 


W.WA 


^— Highest  in  rank  or  office;  principal.^ 

cmtt— CHILDREN.  (See  also  Adoption  *of  Children  ; 
Bastardy;  Devise;  Legacy;  Parent  and  Child;  Seduc- 
tion; Wills.) — The  living  ofifspring  of  human  parents,  either 
before  or  after  birth.*  A  young  person  of  either  sex.  The  limits 
of  the  age  of  childhood  are  undefined.^    A  descendant  in  the  first 


L  Webster,  e.g.,  Chief  Justice,  Chief  8  C.  &  P.  262  aad  n.     But  it  is  said  that 

Baron,  etc.  the  term  **  quick  with  child"  means  that 

Under  an  act  requiring  an  affidavit  the  woman  has  felt  the  child  alive  and 

verifying  the  return   of    issues  of    un-  quick  within   her;  and  where  a  woman 

stamped  bills  and  notes  by  bankers,  a  in  the  fourth   month  of  her  pregnancy 

manager  of  a  bank  is  within  the  term  swore  that  she  had   not  felt  the  child i 

"chi^  clerk."     "  Both  in  a  joint-stock  move  within  her,  she  was  held  not  to 

and  in  a  private  bank,  every  one  em-  have  been  quick.     3  Camp.  76;  Comm; 

I^oyed,  whether  he  is  called  manager  or  v.  Parker,  9  Mete.  (Mass.)  263.    And  the 

secretary,  in  reality  is  nothing  more  than  distinction  made  in  Reg.  v.  Wycherly  was 

a  clerk,  and  the  heads  of  the  separate  de-  distinctly  repudiated  in  State  v.  Cooper, 

panments  may  properly  be  called  chief  2  Zab.  (N.  J.)  52,  where  it  was  said:  **  The 

clerks."   The  Queen  v.  Greenland,  L.  R.  terms  are  synonymous,  both  importing 

I C.  C.  R.  65.  that  the  tfhild  had  quickened  in  the  womb 

The  business  of  calico-printing  consists  and  that  the  period  had  arrived  when  the 

of  four  processes:   bleaching,  printing,  life  of  the  infant,  in  contemplation  of  law, 


dyeing,  and  finishing.  Three  of  these, 
viz.,  Ucaching.  dyeing,  and  finishing, 
were  carried  on  at  one  branch  of  an  es- 
tablishment, and  the  printing  at  another. 
It  was  held  that  the  former  was  an  **  es- 
tablishment where  the  chief  process  of 
printing;  was  carried  on,"  within  the 
meaning  of  a  statute  regulating  the  labor 


had  commenced." 

The  expression  *'  pregnant  with  child" 
in  a  statute  applies  to  every  stage  of  preg- 
nancy from  earliest  conception  to  actual 
expulsion  from  the  womb.  State  v,  How- 
ard, 32  Vt.  400.  And  a  "woman  with 
child"  is  equivalent  to  a  **  pregnant  wo- 
man."   Eckhardt  v.  People,  22  Hun,  525; 


of  children.    They  both  made  up  one  es-  s.  c,  83  N.  Y.  462. 
tablishment,  the  principal  object  of  which        8.  A  female  ceases  to  be  a  *'  child"  and 

was  printing,  the  other  processes  being  becomes  a'*  woman" within  the  meaning 

incidental.     Hoyle   v,   Oram,  12  C.  B.  of  an  act    prescribing    punishment  for 

(N.  S.)  124.  rape,  at  the  age  of  puberty.     Hence  a 

I.  la  8tateto». — Concealment  of  Birth  female  seventeen  years  old  is  a  woman, 

tf  CkHd-murder. — "This  offence  cannot  not  a  child.  .  Blackburn  v.  State,  22  Ohio 


be  (jbmmitted  unless  the  child  had  ar- 
rived at  that  stage  of  maturity  at  the 
time  of  birth  that  it  might  have  been  a 
living  child.  .  .  .    No  specific  limit  can 


St.  102. 
In  an  act  defining  aggravated  assault, 
child"  is  not  synonynious  with  minor. 

It  means  one  of  tender  years,  and  is  to 


be  assigned    to    the    period  when   the  be  taken  in  the  sense  in  which  it  is  under- 

chaoce  of  life  begins,  but  it  may  per-  stood  in  common    language,   reference 

haps  be  safely  assumed  that  under  seven  being  had  to  the  comparative  size  and 

months  the  great  probability  is  that  the  strength  of  the  assaulted  -and  assaulter, 

child  would  not  be  born  alive."    Erie,  J.,  A  boy  fourteen  years  old,  weighing  125 

in  Reg.  v.  Berriman,  6  Cox  C  C.  388.  pounds,   is  not  a  child.     McGregor  v. 

Whether  the  child  had  been  alive  was.  State,  4  Tex.  App.  599;  Allen  v.  State,  7 

left  to  the  jury  as  a  question  of  fact  in  Tex.  App.  298. 

Reg.  V.  Hewitt,  4  F.  &  F.  iioi.      But        Poor  Children. — A  person  over  twenty- 
Martin,  B.,  "saw  nothing  to  limit  the  one  years  of  age  is  not  a  "poor  child 


within  an  act  relating  to  the  binding 
out  of  such.  The  King  v.  Inhabitants 
of  St.  John  Bedwardine,  5  B.  &  Ad. 
169. 

A  devise  in  trust  "for  feeding,  cloth- 
ing, and  educating  the  poor  children  be- 
Attomptiag  AlMnrtion —  longing  to  the  congregation  of  St.  Peter's, 
'* Quick  with  child"  means  having  con-  etc.,"  was  held  void  for  uncertainty  in 
ceived:  "with  quick  child"  is  when  the  Dashiell  v,  Atty-Gen.,  5  H.  &  J.  (Md.) 
child  has  quickened.     Reg.  v,  Wycherly,    392;  s.  c,  9  Am.  Dec.  572. 
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word  *  child'  in  the  statute  to  a  child  likely 
to  live  or  likely  to  die;  but  that  as  soon 
as  the  foetus  had  the  outward  appearance 
of  a  child  it  was  sufficient."  Reg.  v, 
Colmer,  9  Cox  C.  C.  506;  Bishop  on 
Statutory  Crimes.  772. 


Defiaition. 


CHILD. 


DefbBition. 


degree,  of  either  sex,*  bom  in  lawful  wedlock,*  of  human  parents. 
The  word  ''  children*'  is  usually  confined  to  immediate  descend- 


1.  "Children  has  a  legal  signification, 
.  .  .  never  permiuing  the  term  '  sons*  to 
be  substituted  for  it,  unless  such  shall  be 
the  plain  intention  of  a  testator  in  his 
will  in  faTor  of  sons  to  the  exclusion  of 
daughters."  Weatherhead's  Lessee  v, 
Baskervilie.  ti  How.  329 

2.  BMtards  are  Hot  Children. — As  a 
general  rule,  bastards  are  not  within  the 
meaning  of  the  terms  **  child"  and  'chil- 
dren" when  used  in  a  will.  Hill  v.  Crook, 
L.  R.  6  H.  L.  265;  Paul  v.  Children.  L. 
R.  12  Eq.  116;  Ellis  v,  Houston,  L.  R. 
10  Ch.  Div.  236:  Cartwright  v.  Vawdry, 
5  Ves.  530;  Bell  v,  Phyn,  7  Ves.  453; 
Heater  v.  Van  Auken,  14  N.  J.  Eq.  159; 
Van  Voorhis  v,  Brintnall,  23  Hun  (N.  Y.), 
260;  Gardner  v.  Heyer,  2  Paige  (N.  Y.), 
11;  Shearman  v.  Angell,  i  Bail!  Eq.  (S. 
Car.)  351;  C.  C.  La.  3556. 

This  rule  is  subject  to  exception  only 
when  it  is  absolutely  necessary  to  con- 
strue the  words  '* child"  or  "children" 
to  include  illegitimate  children,  in  order 
to  effectuate  the  intention  of  the  testator, 
or  where  there  is  an  obvious  intention  to 
be  gathered  from  the  will  itself  that  the 
terms  should  include  illegitimates.  Hill 
V,  Crook,  L.  R.  6  H.  L.  265;  Palmer  v. 
Horn,  84  N.  Y.  516. 

Accordingly,  where  a  legacy  was  left 
in  trust  for  the  child  or  children  of  A., 
the  illegitimate  children  of  A.  took  noth- 
ing, though  he  had  none  others.  Harris 
V.  Lloyd,  I  T.  &  R.  310.  And  this  is  the 
case  although  the  testator  knew  that 
there  were  none  others,  it  being  possible 
that  children  coming  properly  within  the 
description  should  be  born.  Godfrey  v. 
Davis.  6  Ves.  44;  Dorin  v.  Dorin,  L.  R. 
7  H.  L.  568.  And  so  long  as  there  are 
legitimate  children  to  take,  bastards  can 
never  come  under  the  designation  ''chil* 
dren."  Ellis  v,  Houston,  L.  R.  10  Ch. 
Div.  236;  Bagley  v.  MoUard,  i  Russ.  & 
M.  581;  Collins  V.  Hoxie,  9  Paige  (N.  Y.), 
81.  And  this  holds  good  where  the  pa- 
rents of  the  bastard  married  after  her 
birth,  and  concealed  her  illegitimacy  from 
her  and  the  world,  but  had  other  children 
subsequently.  Cartwright  v.  Vawdry,  5 
Ves.  530;  Heater  v.  Van  Auken.  14  N. 
J.  Eq.  159.  In  the  last  case  the  court 
said:  "Under  a  devise  or  bequest  to 
'  children'  as  a  class,  natural  children  are 
not  included,  unless  the  testator's  inten- 
tion to  include  them  is  manifest,  either 
by  express  designation  or  necessary  im> 
plication."  Collins  v,  Hoxie,  9  Paige 
(N.  Y.).  IT. 

Extrinsic  evidence   is   not  admissible 


to  show  the  testator's  intention  to  in- 
clude bastards  in  the  general  designa- 
tion. Gardner  v.  Heyer.  2  Paige  (Ni  Y.), 
11;  Shearman  v,  Angell,  i  Bail.  Eq.  (S. 
C.)  351:  s.  c,  23  Am.  Dec.  166.  In 
Shearman  v.  Angell,  the  legitimate  half- 
brothers  and  sisters  of  the  testator,  who 
was  himself  a  bastard,  took  to  the  exclu- 
sion of  his  full  sister,  also  a  bastard. 

A  manifest  intention  to  include  illegiti- 
mates in  the  designation  of  *' children" 
was  held  to  appear  in  a  case  where  the 
mother  of  the  children  mentioned  had 
only  illegitimate  children,  she  having 
gone  through  the  ceremony  of  marriage 
with  the  husband  of  her  deceased  sister, 
and  having  had  all  her  children  by  him. 
Hill  V,  Crook,  L.  R.  6  H.  L.  265. 

Bastards  are  generally  admitted  to 
take  as  a  class  where  they  are  the  only 
children  and  have  acquired  the  name  of 
children  by  reputation.  Beachcroft  v, 
Beachcroft,  i  Madd.  430;  Hill  v.  Crook, 
L.  R.  6  H.  L.  265.  And  it  seems  alsa 
where  there  are  legitimate  children  and 
the  mother  is  named.  Wilkinson  v. 
Adam,  i  V.  &  B.  422.  A  bastard  cannot 
acquire  such  a  reputation  before  birth. 
Under  a  bequest  "to  such  child  or  chil- 
dren as  A.  may  happen  to  be  enceinte  of 
by  me,"  a  child  of  which  she  was  at  the- 
time  pregnant  cannot  take;  non  constat 
that  it  was  "  by  him."  Earle  v,  Wilson, 
17  Ves.  528. 

The  term  ''children"  embraces  those 
born  out  of  lawful  wedlock  who  are 
legitimized  by  the  subsequent  marrisil|;e  of 
their  parents,  or  by  a  statute  which  pro- 
vides that  the  children  of  a  marriage  nuU 
in  law  shall  be  legitimate.  Carroll  v, 
Carroll,  20  Tex.  731.  And  see  Drain  v, 
Violet.  2  Bush  (Ky.),  155. 

Wheie  a  testator  left  property  "to  my 
beloved  wife  C,  and  after  her  death  to 
my  surviving  children;"  and  after  his 
death  a  woman  J.  claimed  to  have  beep 
married  to  him  before  C,  and  brought 
suit  for  dower  and  recovered:  fuld^  the 
term  "children" in  the  will  only  included 
those  by  C,  and  not  those  by  J.  Gel- 
ston  V.  Shields.  i6  Hun,  143;  s.  c,  78  N. 
Y.  275.     See  2  Jarman  on  Wills,  c.  31, 

In  statutes  of  descents  and  distribution 
the  words  "child"  and  "children" are  held 
to  mean  legitimate  children  only.  Black- 
laws  V.  Milne,  82  111.  505;  Porter's  Heirs 
V.  Porter,  7  How.  (Miss.)  106;  s.  c,  40  Am. 
Dec.  55.  Contra^  Heath  t/.  White.  5  Conn. 
228;  Dickinson's  App.,  42  Conn.  491. 
And  in  Kentucky  it  has  been  decided  that 
in  such  a  statute  the  word  "children"  is 
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ants — ^those  of  the  first  generation  ;  it  does  not  include  grandchil- 
dren of  more  remote  descendants.*     It   is  consequently,  when 

not  confined  to  those  born  in  lawful  wed-  nell.  i  Edw.  (N.  Y.)  354;  Mo  watt  v.  Ca* 

lock,  but  includes  iCU  who  are  by  law  ca-  row,  7  Paii^e  (N.  Y.).  338;  Ward  v.  Sut* 

pable  of  inheriting;  and  that  a  bastard  ton,  5  Ired.  £q.  (N.  C.)42i:  Mordecai  v. 

recognized  by  his  father  and  made  capa-  Boy  Ian,  6  Jones  £q.  (N.  C.)  366;  Boy- 

ble  of  inheriting  by  an  act  of  the  legisla-  Ian    v,    Boylan,    Ph.  £q.  (N.  C.)    160; 

ture  came  within  the  term.      Drain  v,  Dickinson  v.  Lee,  4  W.  (Pa.)  82;   Hal- 

Violet.  2  Bush(Ky.),  155.     So  an  illegiti-  lowell  v.  Phipps,  2  Wh.  (Pa.)  376;  Cast* 

mate  is  not  within  an  act  making  provi-  ner*s  App.,  88   Pa.  St.  478;    Stinton  v, 

sion  for  a  child  or  children,  whose  pa-  Boyd,  19  Ohio  St.  30;  s.  c,  2  Am.  Rep. 

rent  has  neglected  or  omitted  to  provide  369;  Tillinghast  v.  D' Wolfe,  8  R.  I.  69; 

for  them  in  his  will.     Kent  v.  Barker,  2  Thompson  v.  Ludington,  104  Mass.  193. 

Gray  (Mass.),  535.     Contra,  Est.  of  War-  But  in  wills  the  word  **  children**  may 

dell,  57  Cal.  484.     A  bastard  is  not  a  include    grandchildren    in    two    cases; 

child  within  an  act  giving  an  action  for  '*  First,  the  case  of  necessity,  where  the 

damages  to  children  for  the  death  of  a  will   would  remain   inoperative,    unless 

parent.     Dickinson  v.  N.  E.  R.  Co.,  2  H.  the  sense  is  extended;  next,  where  the 

&  C.  735.  testator   has   clearly    shown    by    other 

In  an  act  providing  for  the  descent  of  words  that  be  does  not  use  the  word 

the    property  of    bastards,   where  it  is  'children'    in     the     proper    sense,    but 

enacted   that   '*  in  case  of  the  death  of  means  it  in  a  more  extensive  significa- 

any  such  illegitimate  person,  leaving  no  tlon."     Radcliffe    v.    Buckley,    10  Ves. 

widow,  surviving  husbmd.  or  descend-  195;     Reeves    v,    Brymer,   4  Ves.  692; 

ants,  then  the  property  shall  descend  to  Royle  v,  Hamilton,  4  Ves.  437;  Scott  v, 

and  vest  in  the  mother  and  her  children,"  Nelson.  3  Port.  (Ala.)  452;  s.  c,  29  Am. 

etc.     "Children"  includes  illegitimates.  Dec.  266;  Osgood  v,  Lovering.  33  Me. 

Rogers  v,  Weller,  5  Bis.  (C.  C.)  166.  464;  Churchill  v.  Lovering.  2  Mete.  (Ky.) 

In  an  order  under  a  poor  law,  adjudi-  466;  Phillips'  Devisees  v.  Beall,  9  Dana 

eating  upon  the  settlement  of  a  woman  (Ky.),    I;   Hughes  v,    Beall,    12   B.    M. 

and  her  children,  specifying  a  bastard  (Ky.)  121;  Dunlap  v.   Shreve,   2   Duv. 

among   children    is    a    misdescription.  (Ky.)  334;  Brokaw  v.  Peterson,  15  N.  J. 

The  Queen  v.  Overseers  of  Birmingham,  Eq.  174;  Prowitt  z/.  Rodman.  37  N.  Y. 

8  Q.  B.  410.  42;  Denny  v,  Closse,  4  Ired.  Eq.  (N.  C.) 

In  Connecticut  the  common  law  on  this  102;  Mowatt  v  Carow,  7  Paige  (N.  Y.), 

subject  has  been  completely  overthrown,  328;    Dickinson  v,  Lee,  4  W.  (Pa  )  82; 

and  bastards  are  held  to  be  children.  Castner's  App.,  88  Pa.  St.  478;  Tipton 

Heath  v.  White,  5  Conn.  228;  Hughes  v,  v,  Tipton,  i  Coldw.  (Tenn.)  253;  Walker 

Knowlton.    37   Conn.  42);    Dickinson's  v.  Williamson,  25  Ga.  549. 
App.,  42  Conn.  491.  The  exceptions  are  stated  more  in  de- 

1.  Onadohildren  are  Hot  Children.  —  tail  in  New  Jersey  and  New  York,  where 
ChiLiren^  both  in  common  and  legal  par-  it  is  held  that  "children"  may  include 
lance,  does  not  include  grandchildren,  more  remote  descendants,  ''where  it  ap- 
but  embraces  only  the  first  generation  of  pears  there  are  no  persons  in  existence 
offspring  of  the  ancestor  named.  Rad-  who  would  answer  to  the  description  of 
cliffe  V.  Buckley,  14  Ves.  576;  Ingraham  children,  in  the  primary  sense  of  the 
V.  Meade.  3  Wall.  Jr.  (C.  C.)  32;  Adams  word,  at  the  time  of  making  the  will;  or 
V.  Law.  17  How.  (U.  ^.)  417;  McGuire  where  there  could  not  be  any  such  at  the 
V.  Westmoreland,  36  Ala.  594;  Willis  v,  time  or  in  the  event  contemplated  by 
Jenkins,  30  Ga.  167;  Walker  z^.  William-  the  testator;  or  where  the  testator  has 
son.  25  Ga.  549:  Wharton  v,  Silliman.  22  clearly  shown  by  the  use  of  other  words 
La.  Ann.  343;  Taylor  v,  Mosher,  29  Md.  that  he  used  the  word  *  children*  as  sy- 
458;  Churrhill  v.  Mosher,  2  Mete.  (Ky.)  nonymous  with  descendants,  or  issue,  or 
466;  Phillips*  Devisees  v,  Beall,  9  Dana  to  designate  or  include  .  .  .  grandchil- 
(Ky.),  i;  Sheets  v  Grubb.  4  Mete.  (Ky.)  dren."  Feit's  Ex'rs  v.  Vanatta.  21  N.  J. 
339;  Yeaies  v.  Gill.  9  B.  M.  (Ky.)  264;  Eq.  84;  Palmer  v.  Horn,  20  Hun.  70;  s. 
Hughes  f'.  Gill,  12  B.  M.  (Ky.)  121;  Hop-  c.  84  N.  Y.  516;  Matter  of  Patton,  41 
son  V.  Com  to  Use  of  Shipp.  7  Kush  (Ky.),  Hun,  497  **  It  can  acquire  a  more  ex- 
641;  Brokaw  v.  Peterson,  15  N.  J.  JEq.  tensive  meaning  only  from  the  context 
174;  Feit's  Ex'rs  v.  Vanatta,  21  N.  J.  Eq.  in  which  it  occurs,  or  from  its  use  in  acase 
84;  Jackson  v.  Staats,  11  Johns.  (N.  Y.)  where  the  person  using  it  must  know 
337;  s.  c,  6  Am.  Dec.  376:  Marsh  v,  that  there  neither  then  is  nor  can  after- 
Hague,  I  Edw.  (N.  Y.)  174;  Tier  v.  Pen-  'vards  be  any  person  within  the  first  gea« 
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used  in  a  deed  or  will,  a  word  of  purchase.^ 

eration  to  whom  it  can  be  applred."  Wil-  of  a  benevolent  association  to  designate 

lis  V.  Jenkins,  30  Ga.  1O7.  beneficiaries.     Winsor  v.  O.  F.  BeneT. 

It  has  been  accordingly  said  that  the  Assoc,  13  R.  I.  149.  ' 

word  **  children*'  cannot  include  grand-  As  used  in  the  Louisiana  Code  of  1875, 

children,  **  when  there  are  persons  to  an-  the  term  '*  children"  is  defined  as  follows: 

swer  the  description  of  children,  unless  "  Under  this  name  are  comprehended  not 

there  be  some  ambiguity  in  the  language  only  the  children  of  the  first  degree,  but 

rendering  it  necessary,  or  unless  the  tes-  the  grandchildren,   great-grandchildren, 

tator's  intent  expressed  in  other  parts  of  and  all  other  descendants  in  the  direct 

the  will  could  not  otherwise  be  satisfied."  line.       Natural    children,    even    though 

Tillinghast  v.  D*Wolf,  8  R.  L  69.  recognized,  make  no  part  of  the  children 

It  is  even  held,  that  so  long  as  there  properly  so  called,  unless  they  have  been 

are  children,  grandchildren  cannot  take  legitimated."    C.  C.  §  3556. 

under  that  designation.     Ward  v,  Sut-  Mep-ehiUmi.— The  term  "  children"  in 

ton,  s  ii'ccl-  £<!•  (N.  C.)  421;    Mordecai  a  will  does  not  include  step-children.     It 

V.   Boylan,    6  Jones   Eq.   (N.   C.)  366;  is  confined  to  persons  of  the  blood  of  the 

Boylan  v,  Boylan,  Ph.  Eq.  (N.  C.)  160.  testator  or  the  one  named  as  parent. 

And  conversely  that  they  can  where  there  This  rule  may  be  controlled  by  a  mani- 

are  no  children.      2  Washburn  on  R.  E.  fest  intention   to  the  contrary.     In  re 

655.  Hallctt.  8  Paige  (N.  Y.),  375;  Barnes  v. 

In  statutes  of  descents  and  distribu-  Greenzebach,  i    Edw.  (N.  Y.)  41;  Law- 

tion,  the  words  ** child"  and  ** children"  rence  v.  Hebberd.  i  Bradf.  (N.  Y.)  252. 

do  not  include  grandchildren  or  other  Adopted  Childreii. — A  devise  to  children 

descendants  more  remote  than  the  first  does  not  include  adopted  children,  al- 

degree.    Est.  bf  Curry.  39  Cal.  529;  Bige-  though  the  parent  named  had  none  other, 

low  V.  Moring.  103  Mass.  287;  Poang  v,  '  Schafer  v.  Enew,  54  Pa.  St.  304.     It  was 

Gadsden,  2  Bay  (S.  C).  293;   Burgess  held  otherwise  in  Sewall  v.  Roberts,  115 

V.  Hargrave,  64  Tex.  no.     But  it  was  Mass.  ^62,  where  an  adopted  child  was 

said  in  the  last  case  that  these  words  held  to  come  within  the  word  children 

might  be  differently  construed,  in  order  used  in  a  deed  made  many  years  before 

to  give  effect  to  a  clear  intention  of  the  the  adoption,  a  statute  having  endowed 

legislature.     *' Illegitimate  child"  in  an  such  a  child  with  all  the  ** legal  conse- 

act  giving  such  a  right  of  inheritance  quences  and  incidents  of  the  natural  re- 

from  the  mother  does  not  include  grand-  lation   of  parent  and   child."     And  an 

children.     Curtis  v.   Hewins,    11    Mete,  adopted  child  is  entitled  to  the  proceeds 

(Mass.)  294.     But  the  term  **  children"  in  of  a  life  policy  payable  to  the  wife  of  the 

a  statute   providing  that  advancements  insured,  if  she  survive  him,  otherwise  to 

made  to  children  during  the  life  of  an  in-  their  children.     Martin  v,  iEtna  L.  Ins. 

testate  shall  be  deducted  from  the  shares  Co.,  73  Me.  25. 

of  such  children,  does  include  grandchil-  1.  The   word  "children."  being  con- 

dren.     Storey's  App.,  83  Pa.  St.  89.  fined  to  issue  in  the  first  degree,  conse- 

**  Children"  in  43  Eliz.  c.  2.  s.  7,  mak-  quently,  when  used  in  a  deed  or  will,  ap- 
ing children  liable  for  the  maintenance  plies,  primarily,  to  a  specific  and  deter- 
of  their  poor  parents,  does  not  apply  to  minable  class;  it  is  a  designatio  persona^ 
grandchildren.     Maund  z^.  Mason,  L.  R.  and  indicates,  not  heritable  succession,  but 
9  Q   B.  254.     But  it  does  include  grand-  individual  acquisition.     It  is  a  word,  not 
children,  in  pension  acts,  where  children  only  of  limitation,. but  of  purchase.  Wild's 
are  to  receive  the  pension  in  case  there  Ca.  6  Co.   17;     Bussar  v,   Bradford,  2 
is  no  widow.    Walton  v.  Cotton,  19  How.  Atk.  220;  Oates  v.  Jackson,  2  Str.  1172; 
(U.  S.)  355.     And  also  in  an  act  provid-  Dewitte  v.  Dewitte,  11  Sim.  41;  Ginger 
ing  that  in  case  of  the  death  of  a  settler  v.  White,  Willes,  348;  Hampton  v,  Hol- 
before  be  receives  a  patent,  his  interest  man,  L.  R.  4  Ch.  D.  183;  Dunn  v.  Davis, 
in  the  land  taken  up  shall  go  to  his  wife  r2  Ala.  135;  Furlow  v.  Merrill,  23  Ala. 
and   children  or  heirs.     Cutting  v.  Cut-  705;  Est.  of  Utz,  43  Cal.  201;  Beacroft 
ting,  6  Sawy.  396;  s.  c,  6  Fed.  Rep.  259.  v,  Strawn,  67  III.  28;  Johnson  v.  John- 
In  a  life-insurance  policy  in  which  the  son,  2  Meic.(Ky.)  331;  Turner  v.  Patter- 
beneficiaries  are  *'  Mrs.  M.  R.  and  chiU  son.  5  Dana  (Ky.),  295;  Anable  v.  Patch, 
dren,"  the  last  word  does  not  include  3  Pick.  360;  Tucker  v.  Stites,  39  Miss, 
grandchildren.    .  Russell  v.    Russell,   64  196;    Fales  v.  Currier,    55   N.   H.  392; 
Ala.  500;  Cont.  L.  I.  Co.  v,  Webb.   54  Stokes  v.  Tilly,  9  N.  J.  Eq.  130;  Rogers 
Ala.  688.     And  it  is  equally  exclusive  of  v.  Rogers,  3  Wend.  (N.  Y  )  503;   In  re 
gnmdchildren  when  used  in  the  by-laws  Sanders,  4  Paige  (N.  Y.),  293;  Murphy 
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V.  Harvey,  4  Edw.  (N.  Y.)  131;  Chrystie  talc,  "children"  means  all  the  cliildren. 
V.  Phyfe,  IQ  N.  Y.  344;  Taylor  v  Gould,  including  those  who  have  married  and 
10  Barb.  388;  Armstrong  v,  Moran,  i  ceased  to  be  members  of  the  family  as 
Bradf.  (N.  Y.)  514;  Guthrie's  App.,  37  well  as  those  who  have  remained  such. 
Pa.  St.  9;  Chew's  App.,  37  Pa.  St.  23;     Hollingsworth  v.  Hollingsworth,  65  Ala. 

321 


Child  and  Children. — Under  a  power  to 
appoint  to  the  use  of  *'such  child  and 
children,  etc.,"  an  exclusive  appointment 
to  one  child  is  good.     Swift  v.  Gregson, 


Schafer  v.  Enew,  54  Pa.  St.  304:  Daley 
V.  Koons.  90  Pa.  St.  246:  Affolter  v. 
May,  19  W.  N.  C.  (Pa.)  44;  11  Eastern 
Rep.  654;  Perry  v.  Calhonin,  8  Humph. 
(Tenn.)55i;  Stubbs  r. Stubbs,  11  Humph. 

(Tenn.)43:  Bowers  v.  Bowers,  4  Heisk.  .1  T.  R.  432 

(Tcnn.)  293;   Moon  v.  Stone's  Ex'r,   19  A  Child's    Part,  in    an  interstate  act 

Gratt.  (Va.)  130.  which  gives  a  widow  such  a  share,  im- 

To  this  rule  there  is  no  exception  in  the  ports  as  large  a  share  as  any  child  has. 

case  of  deeds.     Melsheimer  v.  Gross,  58  Davis  v.  Duke,  C.  &  N.  361. 

Pa.  412:   Wolford  v,  Morgenthal,  91  Pa.  An j  Child  in  a  statute  is  not  confined 

St.  30.    But  in  a  will  it  may  be  construed  a  to  any  particular  class  of  children.    Over* 

word  of  limitation  equivalent  to  "issue,"  seers  of  Manchester  v.  Guardians  of  St. 

**  heirs"  or  *' heirs  of  the  body."  where  Pancras,  L   R.  4  Q.  B.  D.  409. 

there  is  a  clear  intent  to  so  use  it — to  be  Benefit  of  Children.     See  Benefit. 

gathered  from  the  words  of  the  testator  Eleven  Children. — Where  property  was 

himself.     " Conjectures,  doubt,  and  even  left  by  will  to  "my  eleven  children," and 

equilibrium  of  apparent  intention  are  not  at  the  testator  s  death  one  of  the  eleven 

sufficient."    The  intention  must  be  ren-  was  dead,  her  children  took  her  share, 

dered  clear  by  the  words  of  the  testator.  Lawrence  v.  Hebberd,  I  Bradf.  (N.  Y.) 


Guthrie's  App. ,  37  Pa.  St.  9;  In  re  San- 
ders, 4  Paige  (N.  Y.),  293:  Wild's  Ca..  6 
■Co.  17. 

"Children"  was  accordingly  held  to 
be  a  word  of  limitation  in  Grigg  v,  Brad- 
ley. 16  East,  299;  Jones  v,  Davies.  4  B. 
&  Ad.  43:  Parkman  v.  Bowdoin,  1  Sumn. 
(C.  C.)  359;  Echols  V.  Jordon.  39  Ala.  24; 


252. 

Famllj  of  Minor  Children.— A  guardian 
of  one  minor  child  is  a  guardian  of  a  family 
of  minor  children  under  a  State  constitu- 
tion and  laws  giving  to  such  a  one  a 
homestead.  Rountree  v.  Dennard,  57 
Ga.  629;  s.  c,  27  Am.  Rep.  401. 

Our  Child  or  Children.— Testator  left  it 


Dunlap  V.  Shreve.  2  Duv.  (Ky.)  334;  Mo-    to  his  widow  how  and  in  what  manner  she 


ran  v.  Dillihay.  8  Bush  (Ky.).  434:  Lach- 
land  V.  Downing,  11  B  M.  (Ky )  32; 
Jordan  v.  Roach,  32  Miss.  482;  Jones's 
Ex'r  V,  Jones.  13  N.J.  Eq.  236:  Halde- 
man  v.  Haldeman.  40  Pa.  29;  Merry  man 
V,  Merryman,  5  Munf.  (Va.)  440;  Smith 
V,  Fox,  II  Va.  L.J.  375. 

" Children" was  held  to  mean  "issue," 
where  it  was  used  interchangeably  with 
that  word.  Voller  v.  Caster,  4  E.  &  B. 
173;  s.  c.,28  Eng.  L.  &  Eq.  267:  Wyth  v, 
Blackman.  i  Ves.  Sr.  196;  Dalzell  v, 
Welch.  2  Sim.  319. 

In  a  bequest  to  A.  and  his  children, 
where  A.  had  no  children  either  at  the 
time  the  will  was  made  or  when  it  went 
into  effect,  "children"  was  held  to  be  a 
word  of  purchase.  Vanzant  v.  Morris, 
52  Ala.  285.  See,  generally,  i  Roper  on 
Legacies,  68  sq.;  2  Jarman  on  Wills,  c. 
30;  and  2  Wash,  on  R.  E.  654. 

An  allegation  that  certain  named  per- 
sons "are  his  only  legitimate  children" 
is  not  a  sufficient  averment  that  they  are 
the  only  heirs  at  law  of  the  decedent. 
Martin  s  Heirs  v,  Martin,  22  Ala.  86. 

In  a  clause  of  a  will  providing  that  an 


might  think  proper  to  dispose  of  the  es- 
tate in  reference  to  our  child  or  children. 
He  left  one  child.  Heldy  that  he  was  suf- 
ficiently named  within  an  act  requiring 
the  naming  or  providing  for  children  in 
wills.     Beck  v.  Metz,  25  Mo.  70. 

Pregnant  with  a  Child.— Testator,  con- 
templating death,  devised  his  estate  to 
his  wife  for  life,  remainder  to  his  nephews, 
with  the  condition  that  "  in  case  my  said 
wife  should  at  mydecease  be  pregnant  with 
child  or  children,  "then  the  property  was  to 
go  to  such  child  or  children.  He  lived  for 
twenty  years,  and  in  the  mean  time  a  child 
was  born  to  him.  It  was  decided  that 
this  child  did  not  take  by  implication  un- 
der the  will.  Blakiston  v,  Haslewood, 
10  C.  B.  544. 

Beyenth  orToongeit  Child. — Where  there 
was  a  bequest  to  the  seventh  or  youngest 
child  of  A.,  and  between  the  date  of  the 
will  and  the  testator's  death  A.'s  seventh 
*  child  died  and  an  eighth  and  several  others 
were  born,  the  youngest  and  not  the 
eighth  took.  West  v.  Ld.  Primate  of 
Ireland,  3  Brown  Ch.  148. 

Three  Children— Where  a  legacy  of  a 


amount  of  money  be  paid  to  the  wife  of  specific  sum  was  left  to  each  of  the  three 
testator  for  the  support  of  herself  and  children  of  A.,  and  A.  had  four  children, 
children  until  the  final  division  of  the  es-     all  born  before  the  date  of  the  will,  each  of 
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CHILDISH— CHINESE— CHOCOLA  TE-^-C  HO  ICE— CHOOSE. 

CHILDI8H.— Like  a  child ;  of  weak  mind.^ 

CHIVA. — Porcelain.^ 

CHIVBSE. — Pertaining  to  China.*  (See  also  INTERNATIONAL 
Law.) 

CHIP. — A  piece  of  wood,  stone,  or  other  substance  separated  by 
an  axe,  chisel,  or  any  cutting  instrument ;  ^  a  fragment ;  a  small 
piece.* 

CHOCOLATE. — A  paste  composed  of  the  roasted  kernel  of  the 
Theobroma  cacaOj  ground,  and  mixed  with  other  ingredients — 
usually  a  little  sugar,  cinnamon,  or  vanilla.* 

CHOICE. — The  voluntary  art  of  selecting  or  separating  from  two 
or  more  things  that  which  is  preferred ;  the  determination  of  the 
mind  in  preferring  the  thing  to  another ;  election ;  the  thing  chosen.'' 

CHOOSE. — To  make  choice  of;  to  select;  to  take  by  way  of 
preference  from  two  or  more  things  offered ;  to  elect.^ 

the  four  was  held  to  be  entitled  to  the  6.  Webster. 

amount  specified.    Garvey  t^.  Hibbert,  19  la  Statute— DigtiiietioiilMtWMii"Gliooo« 

Ves.  125.  late"  aad   "Confeetioiiery.'*— For    uriff 

Younger  Children. — In  a  family  settle-  purposes  Congress  has  at  all  times  since 

ment  where  primogeniture    prevails,    a  the  act.  May  2,  1792.  intended  to  preserve 

daughter,  though  first  born,  is  within  the  the  distinction  between  ** chocolate**  and 

term  **  younger  children,"  if  there  is  a  **  confectionery.**     Under  the  act  June 

son.      Beale   v.  Beale,  i    P.  Wms.  244;  6,    1872  (17  Stat.    231),   §  i,   chocolate, 

Heneage  v,  H unlock,  2  Atk.   457.     An  eo  nomine,  is  dutiable  at  the  rate  of  five 

only  surviving  younger  child  may  take  cents  per  pound,  and  although  put  up  in 

under  a  bequest  to  younger  children;  and  a  particular  form  and  sold  as  '*confec- 

a  second  child,  having  become  the  eldest  tionery,*'  is  not  subjected  to  the  duty  im- 

by  the  death  of  the  first,  is  excluded.    Ld.  posed  on  the  latter  article  by  act  June 

Lincoln  v.  Pelham,  10  Ves.  166.  30.  1864,  §  i  (13  Stat.  202).    Arthur  v, 

1.  **The  term  *  childish '  certainly  ex-  Stephani.  6  Otto,  125. 
presses  a  degree  of    reasoning  intelli-  7.  Webster. 

gence.'*    A  childish  person  may  make  a  In  Wills. — Where  in  a  will  a  testator 

good  deed.     Mulloy  v.  Ingalls,  4   Neb.  bequeathed  '*to  my  son  John  ihe  choice 

120.  of  one  of  my  two  tracts  of  land,  and  the 

2.  Pictures  painted  by  hand  on  porce-  other  tract  to  be  sold  and  the  money  to 
lain  are  to  be  classified  under  acts  im-  be  divided  between  my  two  daughters,*' 
posing  import  duties,  not  as  decorated  it  was  held  that  the  son  took  a  fee, 
china  or  porcelain,  but  as  paintings,  amongst  other  reasons,  because  the  tes- 
Arthur  v.  Jacoby,  13  Otto  (U.  S.),  677.  tator  intended  a  preference  to  the  son, 

8.  **  Chinese  subje(  ts  visiting  or  resid-  giving  him  a  choice,     Clake   v,  Mikell, 

ing  in  the  United  States,"  as  used  in  a  3  Dessaus.  (S.  Car.)  168;  State  v.  Thomp- 

treaty  with  China,  means  "  those  travel-  son,  14  S.  &  R.  (Pa.)  100. 
ling  for  instruction  or  from  curiosity,  or         8.  Webster. 

engaging  in  some  legitimate  avocation.         In  Wills. — Under  a  devise  to  a  party 

and  whose  ingress  may  not  be  lawfully  of  premises  for  life,  provided  he  chooses 

prohibited  by  reason  of  some  objection  to  reside  therein,  and  then  to  A.  B.  in 

■  personal  to  themselves,  and  not  depend-  fee,  it  is  not  necessary  to  complete  A. 

lent  upon  their  nationality."     It  does  not  B.'s  right  to  the  premises,  on  the  death 

include  lewd  women,  who  are  forbidden  of  the  devisee  for  life,  that  such  devisee 

to  land  in  a  State,  without  reference  to  should  have  actually  resided  in  the  prem- 

nationality.     Ex  parte  Ah  Fook,  49  Cal.  ises;  the  intention  to  reside  there  being 

402.  evidence  that  such  intention  would  have 

4.  Webster.  been  carried  into  effect  had  circumstances 

6.    Chip— Cheap  —  Chipping — signifies  permitted,    is    sufficient.      Sampson    v. 

the   place   to  be  in    a   market  town,  as  Donn..  2  Chit.  Rep.  529. 

Chipperham.      ChippingNorton,     Chip-        In  Statute— Choien  to  Offioe.— Where  in 

ping-Wicomb.     Wharton.  a  statute  providing  that  "if  any  person 
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CHOSE— CHOSEN  FREEHOLDERS— CHOSES  IN  ACTION. 

CHOSE, — A  thing,  suit,  cause ;  personal  property.*  It  is  a  chat- 
tel personal,  and  is  either  in  possession  or  in  action.  It  is  used  in 
divers  senses,  of  which  the  four  following  are  the  most  important  :* 

Chose  local?  a  thing  annexed  to  a  place,  as  a  mill,  etc. 

Chose  transitory y  that  which  is  movable,  afid  may  be  taken  away, 
or  carried  from  place  to  place. 

Chose  in  action.    See  Chose  in  Action. 

Choses  in  possession,^  where  a  person  has  not  only  the  right  to 

enjoy,  but  also  the  enjoyment  of  the  thing. 

• 

CHOBEV  FBEEHOLDEBS.— A  board  of  county  officers  in  New 
Jersey,  having  charge  .of  the  finances  of  the  county,  and  composed 
of  persons  chosen  by  and  representing  the  several  town,  or  town- 
ships of  the  county.    (See  also  County,  Officers.) 

CHOBBS  nr  ACTION.  (See  also  Assignments;  Donatio 
Causa  Mortis;  Execution;  Husband  and  Wife ;  Married 
Women.) 

Definition,  235.  Form  of  the  Action,  236. 

Basis  of  the  Right,  235.  Assignment^  236. 

1.  Definition. — A  chose  in  action  is  a  right  of  proceeding  in  a 
court  of  law  to  procure  the  payment  of  a  sum  of  money.*  Prom- 
issory notes,  bills  of  exchange,  debts,  policies  of  insurance,*  and 
annuities'''  are  examples.  The  term  is  used  in  contradistinction  to 
choses  in  possession,  which  are  chattels,  of  which  one  is  in  posses- 
sion or  control,  such  as  coin,  wheat,  books,  and  the  like. 

2.  BasiB  of  the  Eight — One  view  has  restricted  the  term  to  rights 
of  action  for  money  arising  under  contracts;®  but  while  it  com- 
prehends these,  whatever  the  contract,  it  is  undoubtedly  of 
much  broader  significance,  and  includes  the  right  to  recover  pecu- 

thosen  or  appointed  to  office  .  .  .  dies,  possession  if  paid,  a  chose  in  action  if 

.  .  .  the  court  may   declare   the   office^  unpaid.     The  king  acquires  and  the  sub- 

vacant.*'  and  appoint  a  person  to  perform  ject  loses  as  property  in  them  the  instant 

the  duties  of  the  office,  a  person   dies  they  become  due.     2  Black.  Comm  §408. 

after  he  has  been  chosen  an  officer  at  an  Patents,    copyrights,    trade- marks,    and 

election,  but  before  the  votes  are  counted,  similar  rights  are  generally  classed  as  in- 

the   court   has  authority  to  declare   the  corporeal  personal  property.     Rapaije. 

office  vacant,  and   to  61I   the  vacancy.  5.  Rap.  &  Lawrence^s  Law  Diet.  206. 

State  V.  Hunt.  54  N.  H.  431.  See  also  Haskell  v.  Blair.  3  Cush.  (Mass.> 

In  Indietment. — Where  a  statute  pro*  534;  Gilleti  v  Fairchild,  4  Denio(N.  Y.), 

vided   that  an    indictment   should   state  80;  People  v.  Tioga  C.  P.,  19  Wend.  (N. 

that  the  grand  jurors  were  *' chosen,  se-  Y.)  75;  Ramsey  v.  Erie  R.  Co.,  57  Barb. 

lected.     and    sworn,"    and     the     word  (N.  Y.)  398;  i  Chit.  Gen.  Pr.  99. 

"chosen"  was  omitted,  it  was  held  that  6    Ex  parte  Ibbeison.  8  Ch.  D.  519. 

the  omission  was  not  fatal.     The  words  7.  2  Bl.  Com.  389;  Hargrave's  note  to- 

•'chosen*  and  "selected"  having  in  com-  Co.  Lilt.  144  b. 

mon   parlance   the   same   meaning,    the  Hut  not  a  deed  for  land.     Sheldon  v. 

omission  of  '*  chosen"  was  of  no  practical  Sill,  8  How.  (U.  S.)  441. 

importance.     Rengetr-.  State,  i  Neb.  365.  8.   i  Bouv.  Diet.  311,  where  a  chose  iir 

1.  Webster.  action  is  defined  to  be  a  right  to  receive 

8    Wharton.  or  recover  a  debt,  or  money,  or  damages 

8.  This  answers  probably  to  the   res  for  breach  of  contract,  or  for  a  tort  con- 

immoHUs  of  the  civil  law.  nected  with  contract,  but  which  cannot  be 

4.  Taxes  and  customs  are  a  chose  in  enforced  without  action,  citing  Com.  Dig, 
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Tom  « the  Aetfon.  CHOSES  IN  ACTION, 

niary  damages  for  a  wrong  inflicted  either  upon  the  person  or 
property.* 

8.  Form  of  the  Action. — It  does  not  matter  what  the  form  of  the 
action,  legal  or  equitable,  which  is  necessary  to  maintain  the  right. 
While  it  was  otherwise  considered  once,  it  is  now  said  to  be  a  chose 
in  action,  even  though  the  remedy  is  to  be  obtained  only  from 
equitable  sources.  Thus  the  right  to  sue  for  a  trust  fund  misap- 
plied by  the  trustee  is  an  equitable  chose  in  action.* 

4.  Aasignmeiit.  (See  also  the  general  heading  ASSIGNMENTS.) — 
With  the  exception  of  negotiable  instruments,  choses  in  action  are 
not,  at  the  common  law,  assignable  so  as  to  give  the  assignee  the 
legal  and  equitable  rights  of  the  assignor.*  He  cannot  sue  in  his 
own  name,*  though  equity  early  allowed  him  to  sue  in  the  name 
of  the  assignor,*  and  this  is  now  a  rule  both  in  courts  of  law  and 
-equity.^  He  takes  the  chose  in  action,  unless  it  be  a  negotiable 
instrument,  subject  to  the  defences  of  the  debtor  at  the  time  of 
notice  of  the  assignment  to  the  latter,''  but  not  to  those  subse- 
quently arising;^  and  in  the  United  States, where  the  debtor,  after 
notice  of  the  assignment,  expressly  or  impliedly  agrees  with  the 
assignee  to  pay  him  the  claim,  the  latter  may  institute  suit  upon 
it  in  his  own  name.* 

Statutes  have,  however,  been  enacted  in  many  States  of  the 
iUnion  enlarging  the  number  of  assignable  choses  in  action  as  well 
as  the  rights  of  the  assignee ;  and  in  England  the  matter  is  regu- 
:lated  by  the  Judicature  Act  of  1873,  c.  25,  §  6,  by  virtue  of 
which  an  absolute  assignment  of  a  legal  chose  in  action,  followed 
.by  notice  in  writing  to  the  debtor  or  other  person  from  whom  the 

1.  Gilleu  V,  Fairchild,  4  Denio  (N.  Y.),  Iowa,  339;  Jeffries  v.  Evans,  6  B.  Mon. 

80;  M<  Kee  v,  Judd,  12  N.  Y.  622;  Wms.  (Ky.)  119;  Barney  v  Grover,  28  Vi.  391; 

Pers.  Prop.  4.  Lane  v.  Smith,  103  Pa.  St.  415;  Andrews 

8.  Wms.  6  V.  McCoy,  8  Ala.  920;  Kleeman  v.  Fris- 

8.  Gardner  v.  Adams,  12  Wend.  (N.  bie,  63  111.  482;  Marshall  v.  Cooper,  43 

Y.)  297;  Thalhimer  v.   Brinckerhoff,  20  »Md.  61. 

Johns  (N.  Y.)  380.  Where  a  party  agrees  to  give  his  attor- 

4.  Greenby  v.  Wilcox,  2  Johns.  (N.  Y.)  ney  a  part  of  a  claim,  no  matter  how 

i;  Lenox  v,  Roberts,  2  Wheat.  (U.  S.)  collected,  and  subsequently  assigns  it  to 

373.  a  party  ignorant  of  his  agreement,  who 

6.  Buck  V.   Swazey,  35   Me.   41.   52;  compromises  it,  the  assignee  is  bound  by 

Welch  V,  Mandeville,   I  Wheat.   (U.  S  )  the  agreement      Fairbanks  v.  Sargent,  9 

236;  Caldwell  v,  Meshew,  44  Ark.  564.  N.  East.  Repr.  (N.  Y.)  870. 

6.  Skinner  v.  Somes.  14  Mass.  107;  8.  Stewart  v.  Kirkland,  19  Ala.  162; 
Jessel  V.  Ins.  Co.,  3  Hill  (N.  Y.),  88;  Reservoir  Co.  v.  Chase,  14  Conn.  123; 
Bispham's  Equity.  226.  Bartlett  v.  Pearson,  29  Me.  9;  Webb  v. 

An  assignor  cannot   prevent   the  as-  Steele,  13  N.  H.  230;  Blake  t/.  Buchanan, 

signee  from  suing  in  the  assignor's  name.  22  Vt.  548;   Mowry  v,  Todd,  12  Mass. 

The  Leona,  62  Tex.  35.  281;  Fay  v.  Jones,  18  Barb.  (N    Y.)  340; 

7.  Bishop  V.  Holcomb,  10  Conn.  444;  Small  v,  Browder,  11  B.  Mon.  (Ky.)  212; 
Warren  v.  Copelin,  4  Mete.  (Mass.)  594;  Miller  v.  Kreiter.  76  Pa,  St.  78;  Conaot 
Bebee  v.  Bank  of  New  York,  i  Johns,  v.  Bank,  i  Ohio  St.  298. 

<N.  Y.)  529.  Murphy  v.  Bowery  Bank,  30        9.  Tiernan  v,  Jackson.  5  Pet.  (U.  S.) 

Hun  (N.  Y.),  40;    Bush  v.  Laihrop,  22  597;   Currier  v,  Hodgdon,  3  N.  H.  82; 

N.  Y.  535:  Brashear  v.  West,  7  Pet.  (U.  Skinner  v.  Somes,  14  Mass.  107;  Clark 

S.)  608:    Kamena  v,   Huelbig,  8  C.   E.  v.  Thompson,  2   R.  I.    146;   Barger  v, 

Greene  (N.  J),  78;  Martin  v.  Richardson,  Collins,  7  H.  &  J.  (Md.)  213;  Bucklin  v, 

63  N.  Car.  255;  Boardman  v.  Payne,  29  Ward,  7  Vt.  195. 
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AMignmffiit.  CHOSES  IN  ACTION,  Anigiimeiir. 

chose  in  action  is  due,  has  the  effect  of  passing  the  legal  right  to 
the  same  to  the  assignee  from  the  date  of  the  notice,  subject  to 
any  equities  affecting  it.  And  promissory  notes,  bills  of  exchange, 
and  bank  checks  are  by  the  law  merchant,  as  well  as  by  numerous 
statutory  enactments,  made  an  exception,  to  a  very  great  extent, 
to  the  foregoing  rules.  These  the  holder  may  assign  before  matu- 
rity to  a  bona  fide  purchaser  by  generally  recognized  modes,  with, 
the  effect  of  freeing  the  same  from  the  equities  existing  between, 
the  original  parties,  and  of  conferring  both  the  legal  and  equitable* 
title  on  the  purchaser.  (See  also  Bank  Checks  ;  Bills  of  Ex- 
change ;  Promissory  Notes  ;  and  Negotiable  Instruments.) 

An  assignment  of  a  chose  in  action  will  not  be  sanctioned  either 
in  a  court  of  law  or  equity  where  it  is  opposed  to  any  rule  of  law,, 
sound  morals,  or  public  policy.* 

So  mere  personal  actions  which  do  not  survive  the  person  are 
not  assignable,''^  though  they  are  where  they  do  survive,  even 
though  they  be  for  a  tort  committed,*  The  mode  of  the  assign^ 
ment  is  not  material.     No  particular  form  is  essential,  and  it  may 

1.  Milwaukee  &  Minnesota  R.  v.  Mil-  Admr.,   v.  Frierson,   3  S.  West.  Repr. 

waukee  &  Minnesota  R.,  20  Wis.  183;  (Tenn.)  649.      Contra^  Alves  v,  Schles- 

Gardner  v,  Adams,  12  Wend.  (N.  Y.)  297;  inger.  81  Ky.  290.  * 

Marshall  v.  Means,  12  Ga.  61;  Dayton  Contract  with  Pnblio  Ollloials. — A  con- 

V,  Fargo,  45  Mich.  153;  Prosser  v.  Ed-  tract  made  by  bridge  commissioners  of  a. 

munds.  i  Younge  &  Coll.  Exch.   Rep.  county  to  pay  a  certain  sum  of  money 

481;  Albright  v.  Teas.  37  N.  J.  Eq.  171.  for  a  bridge  described  therein,  and  for 

Bight  te  Sue  to  Set  Aside  Trnftee't  Sale,  the  erection  thereof  upon  the  completion 

— A  right  to  prosecute  a  suit  in  equity  to  of  such  bridge  as  fast  as  the  money  is* 

set  aside  a  trustee's  sale  on  the  ground  collected  by  the  tax  collector,  is  assign - 

of  fraud  is   not  assignable.      Jones  v,  able.     Smith   v.    Hubbard,    2  S.    West. 

Babcock.  15  Mo.  App.  149.  Repr.  (Tenn.)  569. 

PartofDoht. — Though  not  good  at  law,  XeofaaoiM'  uid  Other  Liens. — A  me- 
an assignment  of  a  part  of  a  fund  or  debt  chanic's  lien,  although  inchoate,  is  as- 
will  be  enforced  in  equity.  James  v.  signable.  McDonald  v.  Kelly,  14  R.  I. 
City  of  Newton,  23   Cent.    Law  Jour.  335. 

(Mass.  Case)  489  and   note;   Peugh   v.  So  is  an  attorney's  for  services  on  ai 

Porter,  112  U.  S.  737;  Fordyce  v.  Nel-  judgment.     Sibley  v.  Pine  Co.,  31  Minn, 

son,  91  Ind.  447:  Canty  v.  Latterner,  31  aoi. 

Minn.   239.      Compare    Geist's    Appeal,  2.  Comegys   v.  Vasse,   i    Pet.  (U.  S.) 

104  Pa.  St.  351.  213;  Devlin  v.  Mayor,  63  N.  Y.  15;  Lai- 

Fntnre  Earaiags.-— Wages  to  be  earned  timore  v,  Simmons,  13  S/  &  R.  (Pa.)  184; 

under  an  existing  contract  are  assignable.  Smith  v.  Sherman,  58  Mass.  408. 

even  though  the  contract  be  indefinite  as  An  unliquidated  claim  for  a  personal' 

to  time  and  amount.     Wade  v,  Bessey,  injury  is  not  assignable.      Stewart    v,. 

76  Me.  413;  Rio  Grande  Extension  Co.  Houston  &  Texas  Cent.  R.  Co.,  62  Tex. 

V.  Coby,  7  Colo.  299.  346.     Nor  is  one  for  slander.     Miller  v. 

But  an  assignment  of  all  the  wages  the  Newell,  20  S.  Car.  123. 

assignor  may  earn  in  the  future,  without  3.  North  z/.  Turner,  9  Serg.  &  R.  (Pa.> 

limit  as  to  time  or  amount,  is  invalid  244;   Lazard  v,  Wheeler.  22  Cal.    142;. 

when  the  assignor  is  not  engaged  in  any  Jordon  v,  Gillen,  44  N.  H.  424;  Grant  v. 

employment,  or  even  under  contract  for  Ludlow,  8  Ohio  St.  37;  Williams  v.  In- 

employment.     Lehigh  Valley  R.  Co.  v.  gersoll,  89  N.  Y.  508;  Louisville,  etc.,  R. 

WoNodring,  9  Atl.  Rep.  (Pa.)  58;   Ken-  Co.  v.  Goodbar,  88  Ind.  213. 

nedy  v.  Tiernay,  14  R.  \.  528.  A  right  of  action  for  infringements  of 

Xkpeetaaelee. — An    assignment   by    a  a  patent  is  assignable.     Shaw  v,  Colwell; 

son  of    his  expectancy  in   his  father's  Lead  Co.,  20  Blatchf.  C.  Ct.  417.  And  so- 

estate,  freely  and  voluntarily  made  for  a  is  one  for  injury  to  cattle.     Galveston^, 

good    consideration,   is  valid.     Steele,  etc.,  R,  Co.  v.  Freeman,  57 Tex.  156. 
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Auignment.       CHOSES  IN  ACTION^CHRISTJAN,  DeilnitioiL 

be  either  by  writing  or  words  indicating  such  an  intention  when 
founded  upon  a  sufficient  consideration  ;*  and  indeed  it  is  held 
that  acts  merely,  as  the  delivery  of  written  evidence  of  a  debt, 
may  be  sufficient/^ 

CH£ISTIAH.--One  who  professes  to  believe  or  is  assumed  to  be- 
lieve in  the  religion  of  Christ ;  especially  one  whose  inward  and 
outward  life  is  conformed  to  the  doctrines  of  Christ.  One  who  is 
born  in  a  Christian  country  or  of  Christian  parents.  Pertaining  to 
the  Church.* 

CHBISTIAHITT.    See  Religious  Societies. 


1.  Pass  V.  McCrea,  36  Miss.  143;  Kim- 
ball V,  Donald.  20  Mo.  577;  Ford  v. 
Stuart,  19  Johns.  (N.  Y.)  342;  Kessel  r. 
Albetis,  56  Barb.  (N.  Y.)  362;  Laimon  v. 
Smith,    7   Gray  (Mass.),    150;  Dunn   v. 


Jones  V,  Witter,  13  Mass.  304;  Runyan 
V.  Mersereau,  11  Johns.  (N.  Y.)  534; 
Clark  V,  Rogers,  2  Me.  147;  Liccy  v. 
Licey,  7  Pa.  St.  251;  Futt  r.  Couzins,  50 
Mo.   152;  Noyes  v.  Brown.  33  Vt.  431: 


Snell,  15  Mass.  481;  Grover?'.  Grover,  24     Shannon  v,  Hoboken,  37  N.  j.  Eq.  123; 
Pick.  (Mas.>«.) 261 ;  Gage?'.  Dow,  59  N.  H.     Taft  v.  Bowker,  132  Mass.  277. 
383;  Tingle  v.  Fisher,   20  W.   Va.   497;         But  an  agreement  to  pay  a  collector  a 
Garnsey  v.  Gardner,  49  Me.  167;  Wiggins     certain  part  of  a  sum  for  collecting  it  is 
V.    McDonald,    18   Cal.    126;   Patten   v.     not  an  equitable  assignment,  and  gives 

the  collector  no  right  of  action  against 
the  debtor.  Plater  v.  Meag,  30  Fed. 
Rep.  308. 

Nor  is  an  order  not  accepted,  and  noi 
in  the  hands  of  a  banker,  an  assignmeDt. 
Poole  V.  Carhart,  32  N.  W.  Repr.  (Iowa) 
16. 
3.  Webster. 

It  is  used  in  an  ecclesiastical  sense 
— Christian  church,  Christian  doctrine. 
Christianitatis  curia^  the  court  Christ- 
ian.or  ecclesiastical  judicature,  as  opposed 
to  the  civil  court  or  lay  tribunal.  Burrill. 
In  Conititntion. — In  New  Hampshire  it 


Wilson,  34  Pa.  St.  299;  Mc Williams  v. 
Webb,  32  Iowa.  577;  Spiker  v,  Nydegger, 

30  Md.  315;  Noyes  v.  Brown,  33  Vt.  431; 
Shannon  v.  Hoboken,  37  N.  J.  Eq.  123; 
Thompson  v.  Spies,  13  Sim.  469;  Burn  v. 
Carvalho,  4  My.  &  Cr.  690;  Cook  v. 
Black.  I  Hare,  390;  Chowne  v.  Baylis, 

31  Beav.  351;  Row  v.  Dawson,  i  Vesey, 
331;  Gurnell  v.  Gardner,  9  Jurist  (N.  S.), 
1220;  Riccard  v.  Pritchard,  i  K.  &  J.  277, 
279;  Field  V.  Megaw,  4  L.  R.  (C.  P.) 
660. 

A  writing  in  form,  **  For  value  received 
I  hereby  sell,  assign,  transfer,  and  set 
over  unto  A  B  all   my  right,  title,  and    has  been  held  that  the  term  Christian  in 


interest  in  and  to  the  balance  due  me  on 
sale  of  goods,  etc.,  to  C  D  in  the  sum 
of  $2558.80,  less  a  payment  of  $144.98, 
leaving  due  from  C  D  to  me  the  full 
sum  of  $2413.84."  is  an  absolute  assign- 
ment.    Wallingford  v.  Burr,  17  Neb.  137. 


the  constitution  of  the  State  is  used  in  its 
ordinary  sense,  and  designates  one  who 
believes  or  assents  to  the  truth  of  the 
doctrines  of  Christianity,  as  taught  by 
Jesus  Christ  in  the  New  Testament.  It 
includes  Protestants  and  Roman  Catho- 


A  owed  B  on  account,  and  B  owed  C  lies,  but  not  Mahometans,  Jews,  Pagans, 
on  account,  and  desired  further  credit,  or  Infidels.  The  political  or  conventional 
The  three  agreed  that  what  A  owed  use  of  the  word,  denoting  one  who  as- 
B  should  be  paid  by  him  to  C  on  B's  sents  to  the  truth  of  the  doctrines  of  the 
account,  and  then  C  trusted  B  on  fur-  religion  of  Christ,  or  who,  being  bom 
ther  account.  Held^  that  this  was  an  of  Christian  parents  or  in  a  Christian 
oral  assignment  to  C  of  B*s  debt  against  country,  does  not  profess  any  other  reli- 
A,  with  constructive  delivery  and  suffi-  gion  or  belong  to  any  of  the  other  religious 
cient  consideration  to  satisfy  the  law.  divisions  of  men.  is  the  sense  in  which 
White  V.  Kilgore,  77  Me.  571.  the  word  is  ordinarily  used  in  con- 
But  a  sight  draft,  directing  the  drawee  stiiutions  and  statutes  and  legal  doc- 
to  charge  the  amount  to  a  certain  ac-  uments,  and  refers  to  those  commonly 
count,  does  not  constitute  an  assignment  known  as  nominally  Christians,  rather 
of  the  fund.     Whitney  v.    Eliot   Bank,  than   to    those   professing   the    faith  of 


137  Mass.  351;  8.  c,  50  Am.  Rep.  316. 
See  also   Lewis  v.   Traders'    Bank,   30 
Minn.  134. 
8.  Mowry    v.   Todd,    12    Mass.    281; 


some  particular  church,  who  are  termed 
Christians  in  the  theological  or  sacred 
sense  of  the  term.     Hale  v,  Everett,  53 

N.  H.  9. 
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CHRISTIAN  NAME— CIDER— CIPHER—CIRCUIT. 

CHBISTIAH'  HAHE. — The  name  given  at  the  font,  distinct  from 
the  surname.  It  has  been  said  from  the  bench  that  a  Christian 
name  may  consist  of  a  single  letter.^ 

CHTJCK-A-LUCK — The  name  given  to  a  game  of  chance  in  Ken- 
tucky/^ 

GHITBCE.    See  Religious  Societies. 

GIDSE. — A  drink  made  from  the  juice  of  apples.* 

CIPIXS. — To  use  figures  or  to  practise  arithmetic.  To  desig- 
nate by  character ;  to  represent.* 

CIRCTriT.— A  division  of  the  country  appointed  for  a  particular 
judge  to  visit  for  the  trial  of  causes  or  for  the  administration  of 
justice.* 

1.  Whaiton.  should  be  made  that  such  fluid  is  intozi- 

A  person  can  have  but  one  Christian  eating.     Feldman  z/.  City  of  Morrison,  i 

name,  and  an  indictment  containing  two  Bradw.  (111.)  460. 

Christian  names  was  quashed.     Rex  v.        Where    a    statute  declares   that  "ale 

Ncinnan.  I  Ld.  Raym.  562.  or  cider  and  all  wines  shall  be  considered 

I.  Montee  v.  Cemm,  3  J.  J.   Marsh,  intoxicating  liquors,  within  the  meaning 

(Ky.)  132.  of  this  act/*  sales  of  unfermented  cider 

3.  Webster.  may  be  indicted  and  punished  as  sales  of 

la  Ceatnets. — Where  a  contract  was  **  intoxicating  liquor."    An  averment  of 

madebetween  A  and  B.  whereby  A  having  the  sale  of    intoxicating  liquor  is  sus- 

a  quantity  of  apples  agreed  to  sell  his  cider  tained  by  proof  of  the  sale  of  unfermented 

to  Bat  a  certain  price  per  hogshead,  to  be  cider.     Comm.  v.  Dean,  14  Gray  (Mass.),  . 

delivered  at  T.  at  a  future  time,  and  to  99.     The  provision  of  St.  1868  (Mass.),  c. 

lend  such  pipes  as  he  had  for  the  use  of  14,   §  21,  that    the   term  '*  intoxicating 

(he  cider  10  be  manufactured  on  his,  A's,  liquor"  in  said  statute  shall  be  construed  to 

premises  and  to  be  paid  for  before  it  was  include  cider  applies  to  an  indictment  un- 

removed,  and  A  in  pursuance  delivered  der  the  Gen.  Stats,  c.  87.  §  7,  for  keeping 

a  quantity  of  juice  expressed  from  the  a  liquor  nuisance.     Comm.  v.  Smith,  102 

apples  to  a  servant  hired  by  B  to  manu-  Mass.  144. 
factare  the  cider  on  A's  premises,  and        4.  Webster. 

before  the  cider  was  completely  manu-  **  To  Cipher",  Hot  Equiyalent  to  the  Oen- 
lactared  it  was  seized  by  the  excise  officers,  oral  Bulei  of  Arlthmolio.  — Where  a  statute 
because  the  place  where  it  was  deposited  requires  that  when  a  child  shall  be  bound 
had  not  been  entered,  and  was  con-  out  by  the  overseer  of  the  poor  *  *  the 
demned  in  the  Exchequer  as  B's  property,  indenture  shall  contain  an  agreement  on  • 
together  with  the  casks,  and  in  assumpsit  the  part  of  the  person  to  whom  such 
for  goods  sold  and  delivered  brought  by  child  shall  be  bound  that  he  will  cause  such 
A  against  B  it  appeared  that  the  word  child  to  be  instructed  ...  in  the  general 
cider^  at  the  place  where  the  contract  was  rules  of  arithmetic,"  an  indenture  con- 
made,  meant  the  juice  of  the  apples  as  taining  a  clause  that  the  master  *'will 
soon  as  it  was  expressed;  it  was  there-  teach  the  child  or  cause  it  to  be  taught 
upon  held  that  the  contract  must  be  con-  ...  to  cipher*'  is  not  a  sufficient  com- 
strued  to  have  been  for  the  sale  of  cider  pliance  with  the  stipulation  of  the  statute. 
in  that  sense  of  the  word,  and  that  the  People  v.  Hoster,  14  Abb.  Prac.  (N.  S.) 
property  passed  to  B  as  soon  as  the  ap-  (N.  Y.)  414. 
pie-juice  was  delivered  to  his  servant.  5.  Bouvier  Law  Diet. 
Siaddy  v.  Sanders,  5  B.  &  C.  628.  In  England,  circuits  are  divisions  of 
In  Btatata. — The  effect  of  a  statute  of  the  country  for  judicial  business.  There 
liiinois  declaring  that  spirituous,  vinous,  are  seven,  formerly  eight,  of  these  judi- 
^od  malt  liquors  were  intoxicating  was  cial  circuits,  namely,  the  Northern. North- 
to  reader  it  unnecessary  to  prove  it  on  a  eastern,  Midland,  Southeastern.  Oxford, 
trial;  bat  ** cider"  not  being  a  fluid  be-  Western,  and  North  and  South  Wales 
loogiflg  to  either  of  the  classes  mentioned,  (the  last  being  divided  into  two  divisions), 
u  not  intoxicating  by  the  legislative  enact-  into  which  the  judges  went  originally 
neDt,  and  in  a  prosecution  for  selling  twice  a  year,  viz.,  in  the  vacations  after 
cider  as  an   intoxicating   liquor,   proof  Hilary  and  Trinity  Terms.     In   recent 
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CIRCULAR— CIRCUMSTANCES— CTTA  TION. 

CIECTTLAS. — A  circular  letter,  or  paper,  often  printed,  copies  of 
which  are  addressed  to  various  persons ;  as  a  business  circular,  a 
political  circular.* 

CIBCXTMSTAHCES.^— The  condition  of  things  surrounding  or  ac- 
companying an  act,  event,  or  transaction ;  relative  facts,  as  dis- 
tinguished from  a  principal  fact  of  which  they  may  be  corroborative 
or  the  reverse.* 

CnLCUllBTAHTIAL  ETIDBHCE.  See  Evidence;  Presump- 
TivE  Evidence. 

CITATIOH. — A  summons  to  appear,  applied  particularly  to 
process  in   the   spiritual,  probate,   and   matrimonial   courts;*  a 

times  the  judges  go  oftener,  and  at  no  of  a  Grant  of  Land. — Time  may  beacir- 

precisely  fixed  periods.     Two  judges  go  cumstance,  independent  or  disconnected, 

on  each  of  the  circuits  and  hold  court,  on  which  the  presumption  of  a  grant  may 

Wharton,  3  Bla.   Comm.   58;  3  Steph.  be  raised.     Campbell  v.  Smith,  3  Hals. 

Com.   221.    County -court  circuits  were  (N.  J.)  151.    See  this  case  for  comment 

created  by  8  &  9  Vict.  c.  95.  on  Lord  Eilenborough's  reported  dicta 

In  the  Vnitod  StatM.— Circuit  court  is  in  Bently  v,  Shaw,  6  East,  208,  that  less 

in  many  of  the  States  a  name  for  a  court  than  twenty  years'  enjoyment  may  or 

of  general  original  jurisdiction,  clothed  may  not  afford  a  presumption  of  a  grant 

with  power  to  try  by  judge  and  jury  the  according  as  it  is  attended  with  circum* 

issues  of  fact  in   ordinary  actions,  but  stances  to  support  or  rebut  the  right, 
subject  to  a  review  of  its  determinations        In  Statute — drenniftanoai  of  Tonor. — 

in  the  supreme  court  of  the  State  or  other  Where    a    statute    concerning    forcible 

appellate  tribunal.     Abbott.     The  Eng-  entries  and  detainer  denounces  all  entries 

lish  custom  is  still  retained  in  some  of  into  premises,  at  the  time  in  the  actual 

the  States,  as  in  Massachusetts^  where  the  peaceable  possession  of  another,  if  made 

judges  sit  in  succession  in  the  various  with  violence  and  strong  hand,  whether 

counties  of  the  State,  and  by  the  arrange-  such  entry  be  by  the  actual  breaJting  into 

ment  of  terms  the  full   bench    of   the  the  house  situate  on  the  premises,  or  by 

supreme  court  makes   a  circuit  of  the  any  kind  of  violence  or  "  circumstances 

State  once  a  year.  of  terror,"  and  a  large  number  of  men 

1.  Webster  Diet.  were  employed  to  take    possession    of 

Cirenlar  Votes. — Similar  instruments  premises  in  the  possession  of  another, 
to  '*  letters  of  credit."  They  are  drawn  though  he  had  no  house  on  them  and 
by  resident  bankers  upon  their  foreign  was  not  personally  present,  and  they  en- 
correspondents  in  favor  of  persons  travel-  tered  hurriedly  at  daylight,  tore  down 
ling  abroad.  The  correspondents  must  be  one  fence  and  put  up  another  and  a 
satisfied  of  the  identity  of  the  applicant  shanty,  and  fired  off  a  pistol-shot  to  cele- 
before  payment;  and  the  requisite  proof  brate  its  completion ;  held^  that  there  were 
of  such  identity  is  usually  furnished  upon  sufficient  '*  circumstances  of  terror"  to 
the  applicant's  producing  a  letter  with  make  the  entry  a  forcible  one.  .Gray  v. 
his  signature  by  a  comparison  of  the  sig-  Collins.  42  Cal.  152. 
nature.     Brown  L.  Diet.  8.  Wharton. 

drealating   Kedinm.  -^  This   term    is        In  Eooleiiaitioal    Law.  —  Citation    is 

more  comprehensive  than  "money,"  as  the    beginning   and   foundation   of  the 

it  is  the  medium  of  exchanges,  or  pur-  whole  cause,  and  an  invalid  citation  can 

chases  and  sales,  whether  it  be  in  gold  produce  no  effect  (unless  cured  by  the 

or^  silver    coin    or    any  other   article,  appearance  of  the  impugnant  in  person, 

Rapalje  &  L.  L.  Diet  or  his  lawful  proctor).     Gail  reduces  the 

%.  Rapalje  &  Lawrence  Law  Diet.  requisites  of  a  good  citation  to  six,  viz., 

Insolvent  Olrenmitanees. — By  "  insolv-  the  insertion  of  the  name  of  the  judge, 

ent  circumstances*'  is  meant  that  a  person  of  the  promovent,  of  the  impugnant,  of 

is  not  in  a  condition  to  pay  his  debts  in  the  cause  of  suit,  of  the  place,  and  of  the 

the  ordinary  course,  as  persons  carijing  time  of  appearance;  to  which  may  be 

on  trade  usually  do.     Bayly  v.  Schofield,  added,  the  affixing  the  seal  of  the  court, 

I  Man.  &  Sel.  350.  and  the  name  of  the  register  or  his  dep. 

Clroaawtanoie  Bailing  a  Pmnmption  uty.  i  Brown  Civ.  &  Adm.  Law,  453, 454. 
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DefiaitioiL                              CITATION— CITE.  BeAaitioa. 

reference  to  authorities  in  support  of  an  argument,  opinion  of  a 
court,  or  other  legal  document.^ 

CITE. — ^To  call  or  summon.     Therefore,  first,  to  notify  a  party 

of  a  proceeding  against  him  or  call  him  to  appear  and  defend ; 

and,  second,  to  quote  or  refer  to  authorities  in  support  of  a  propo- 
sition in  jurisprudence.* 

Ic  is  the  judicial  act  by  which  the  de-  the  section    of  the    Revised  Statutes   of 

fendant  is  commanded  to  appear  in  the  1878  or  its  supplements.    The  same  prac- 

suit.     I  Phillim.  Ecc.  L.  1253.  1280.  tice  prevails  in  most  of  the  States,  espe- 

In  Other  English  Praotioe. — The  process  cially  when  the  date  is  important  Where 
issued  in  divorce,  probate,  admiralty,  and  it  is  not,  reference  is  frequently  made  to 
other  actions.  It  is  usually  the  original  the  revised  code  of  laws  or  the  official 
process,  wherever  used,  and  is  somewhat  publication  of  (he  laws,  as  Va.  Rev. 
analogous  to  the  writ  of  capias  or  sum-  Code,  c.  26;  N.  Y.  Rev.  Stat.  (4th  Ed.) 
mons  at  common  law  or  the  j-n^/drna  in  400.  Bouvier.  Books  of  deports  and  text- 
chancery.  It  is  also  used  to  call  upon  a  books  are  generally  cited  by  the  number 
person  who  is  not  a  party  to  an  action  or  of  (he  volume  and  page,  as  3  Am.  &  Eng. 
proceeding  to  appear  before  the  court  in  Enc.of  Law,  217;  or  where  (he  paragraphs 
that  action  or  proceeding.  Abbott  Law  are  numbered  or  the  book  divided  in(o 
Diet. ;  Rapalje  &  Lawrence's  Law  Diet.  sections,  by  reference  to  the  number  of 

In  Sootoih  Praetioe.— The  calling  of  a  the  paragraph  or  section,    as   Bishop's 

party  to  an  action  by  an  officer  of  the  Statutory   Crimes,  §  514;  reports  being 

court,   under  a  proper    warrant.      Bell  cited  either  by  name  of  the  reported  or 

Diet.  the  number  of  the  series,  as  11  Ont.  150. 

In    Amerioan    Praotioe.  —  A    process  or  107  Pa.  St.  150.     The  civilians  on 

used  in  orphans',  surrogates',   probate,  on  the  continent  of  Europe,  in  referring 

and  sometimes  in  other  courts  to  secure  to  the  Institutes,  Code,  and  Pandects  or 

the  attendance  of  parties  and  persons  Digest,  usually  give  the  number  not  of 

having  an  interest  in   the   proceedings,  the  book  but  of  the  law,  and  the   first 

It  has  been  defined  "an  official  call  or  word  of  the  title   to  which  it  belongs, 

notice  to  appear  in  court,"  and  as  a  gen-  The  American  writers  give  the  number 

eral  rule  it  is  issued  and  served  upon  a  of  the  book,  title,  law,  and  section.     For 

particular    individual,   who    is    thereby  example,  Inst.  4,15, 2  signifies  Institutes, 

made  a  party  to  the  proceedings.     This  book  4,  title  15,  and  section  2;  Dig.  41, 

is  so  in  the  case  of  citations  to  minors,  9,  i,  3«  means  Digest,  book  41,  title  9,  law 

to  the  creditors  of  poor  debtors,  to  trus-  i,  section  3;  Dig.  pro  dote  or  ff  pro  dote 

tees,  executors,  and  administrators,  and  signifies  section  3,  law  i,  of  the  book  and 

to  persons  who  have  fraudulently  con-  title  of  the  Digest  or  Pandects  entitled 

cealed  or  embezzled  the  estate  of  insolvent  pro  dote.     The  code  is  cited  in  the  same 

debtors,  and  in  other  instances.     Arnold  way.     The    Novels    are  cited  by   their 

V.  Sabin,  i  Cush.  (Mass.)  529.  number,  with  that  of  the  chapter  and 

It  is  also  used  to  remove  causes  in  cer*  paragraph;  for  example,  Nov.   185,  2,  4 

tain   instances  into    the    United  States  for  Novella    Justiniani    185,    capite    2. 

supreme  court  on  writ  of  error.  paragrapho  4.     Novels  are  also  quoted 

1.  Citation  of  Authoritias. — The  quoting,  by  the  collation,  the  title,  chapter,  and 

production,  or  reference  to  constitutional  paragraph,    as   follows:    In    Authentico 

provisions,  acts  of  legislatures,  decisions  CoUatione,  titulo  i,  cap.  281.  The  Authen- 

of  courts,  or  text-books  of  law  for   the  tics  are  quoted  by  their  first  words,  after 

purpose  of  sustaining  a  proposition  or  rule  which  is  set  down  the  title  of  the  Code 

of  law  contended  for.  under  which  they  are  placed ;  for  example. 

Method    of   Citation. — In    the   United  Authentica  cum  testator^  Codice  ad  legem 

States  the  laws  of  the  general  govern-  fascidian.  Bouvier;  Mackeldey  Civ.  Diw, 

ment  are  generally  cited  by  their  date,  as  §  65;  Domat  Civ.  Law,  Cush.  Index. 

Act  of  Sept.  24,  1789,  §  35,  or  Act  1819,  8.  Abbott's  Law  Die. 
€.  170;  3  Story  U.  S.  Laws,  1722;  or  by 
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CITIZXnSHIP.  (See  also  ALIENS ;  Conflict  of  Laws- 
Constitutional  Law;  Naturalization,  etc.) 

Definition.  242.  Rights    of  Former  Slaves— Tie 

Citisenihip  Aequired  by  Birth,  242.  Fourteenth     Amendment — Tkt 

Rights  of  Children  Born   out  of  Civil  Rights  Act.  249. 

the  furisdiction  of  the  United  Treaties  and  Legislation  Afftcl- 

States.  244.  iitg  Chinese.  25a 

Effect  of  Alien  tVomen  Mirrying  Rights  of  States  to  Legislate  Regard- 

Citieens,  244.  ing  Citizenship.  250. 

Indians,  245.  Rights  of  Citizens  of  States,  under  Ike 

Citinenship  Acquired  iy  Naluraliaa-  United  States  Constitution,  in 

lion,  246.  other  States  than  that  of  their 

United  Slates  Statutes   Regulat-  Domicile,  252. 

ing  Naturalixation,  their  Pro-  Properly  Rights  as  Affected  6y  Citi- 

visions.  and  Procedure  There-  senship,  254. 

under,  247.  Expatriation,  256. 

1.  Deflnition. — Citizenship  is  the  state  of  being  vested  with  the 
rights  and  privileges  of  a  citizen.* 

A  citizen  is  a  person,  native  or  naturalized,  who  has  the  privi- 
lege of  voting  for  public  officers,  and  who  is  qualified  to  fill  offices 
in  the  gift  of  the  people ;  also,  any  native-born  or  naturalized  per- 
son of  either  sex,  who  is  entitled  to  full  protection  in  the  exercise 
and  enjoyment  of  the  so-called  private  rights.*  One  who  under 
the  constitution  and  laws  of  the  United  States  has  a  right  to  vote 
for  representatives  in  Congress  and  other  pubhc  officers,  and  who 
is  qualified  to  fill  offices  in  the  gift  of  the  people.  Any  person 
born  in  the  United  States,  or  naturalized  person  bom  out  of  the 
same,  who  has  not  lost  his  right  as  such — including  men,  women, 
and  children.*  A  citizen  is  one  who  owes  to  government  allegi- 
ance, service,  and  money  by  way  of  taxation,  and  to  whom  the 
State  in  term  grants  and  guarantees  liberty  of  person  and  of  con- 
science, the  right  of  acquiring  and  possessing  property,  of  mar- 
riage and  the  social  relations,  of  suit  and  defence,  and  security  in 
person,  estate,  and  reputation,* 

8,  Oitinnihip  Acquired  by  Birth. — Natural  citizenship  is  created 
by  birth  within  the  jurisdiction  of  the  United  States.*  In  Eng- 
land, if  the  parent  be  under  the  actual  obedience  of  the  king,  and 

1.  Webster's  Dice.  that  held  ihat  birth  nitbin  ihe  jurisdiction 

5.  Webster's  Diet.  of  Ihc  United  Stales  created  citizenship. 
8.  I  Bouvier'a  L.  Diet.  In  this  case  the  complainant  was  born  in 
4.  Amy  f.  Smith,  r  Litt.  <Ky.)  333.  iSig  in  New  York,  of  alien  parents. 
In  monarchical  governments,  by  sub-  during  their  temporary  sojourn  in  said 

ject  is  meant  one  who  owes  permanent  Slate.     In  ihfc  first  year  of  her  age  her 

allefiiance  to  the  sovereign.     3  Bouvier's  parents    left    this    country,  taking   her 

L.  Diet.  with  them,  and  never  returned.     It  was 

6.  Fourteenth  Amendment  to  the  Fed-  held  that  the  complainant  was  a  cititen 
era!  Constitution.  Lynch  v.  Clarke,  i  of  this  country  by  birth.  This  decision 
Sandf.  Ch.  (N.  Y.)  584.  63g;  l"  "  Look  was  based  on  the  fact  that  this  was  th' 
Tin  Sing,  ai  Fed.  Rep.  905;  s.  c,  17  doctrine  of  the  common  law  with  respect 
Chicago  Leg.  News.  57.  lo  all  persons  bom  within  Ibe  king's  al- 

Before  the  adoption  of  the  Fourteenth     legiance,   and   was   therefore  the   law  of 

Amendment  to  the  United  States  Consii-     Ihe  colonies,  and  then  became  the  law  of, 

tulion.   LjTDch   I',  Clarke,    i   Sandf,  Ch.     each  State  when   independence  w»s  de- 

(N.  V.)  $84.  639,  was  the  leading  case,     dared,  and  so  continued  until  the  adop- 
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• 

t'on  of  the  United  States  constitution;  jected  to  his  landing  in  the  United  States 

after  the  adoption  of  the  constitution  the  for  want  of  said  certificate.     The  learned 

exclusive  jurisdiction  of  this  subject  of  justice  concludes:  "And  no  citizen  can 

dtizeoship  passed  to  the  United  States  be  excluded  from  this  country  except  in 

government,  and  the  same  doctrine  has  punishment    for    crime.     Exclusion    for 

there   remained,  and    thus   became  the  any  other  cause  is  unknown  to  our  laws, 

common  law  of  the  United  States  when  and  beyond  the  power  of  Congress.   The 

the  union  was  consummated:  that  it  is  petitioner  must  be  allowed  to  land,  and 

the common.law  rule  of  the  United  States^  it  is  so  ordered."     It  was  decided  in  this 

and  not  of  the  individual  States  sepa-  case  that  jurisdiction  excepts  from  citi- 

rately  considered;   this  doctrine  is    na-  zenship    children  born  of  ambasf^adors, 

lioosU,  and  not  for  the  individual  States:  whose  residence,  by  a  fiction  of  public 

that  it  is  general  under  the  United  States  law,  is  regarded  as  a  part  of  their  own 

constitution,  a  system  of  national  juris-  country, 

prudence.  Children  capable  of  becoming  citizens 

Consonant  with  this  doctrine  is  the  are  citizens.  The  nationality  of  the 
decision  of  In  re  Look  Tin  Sing,  ai  Fed.  parents  is  never  a  question.  The  ques> 
Rep. 905;  s.  c,  17  Chicago  Leg.  News,  tion  is,  May  the  parents  be  naturalized? 
57.  00  the  question  of  citizenship.  The  State  v  Clarborn,  i  Meigs  (Tenn.),  331. 
decision  was  rendered  by  Justice  Field  One  born  in  a  foreign  country  is  a  citi« 
of  the  United  States  supreme  court,  zen,  if  at  the  time  of  his  birth  his  father 
sitting  as  circuit  judge  in  tb^  ninth  circuit,  was  a  citizen  of  the  United  States-.  Old- 
Sawyer,  U.  S  circuit  judge,  Sabin,  and  town  v.  Bangor,  58  Maine,  353. 
Hoffoian.  U.  S.  district  judges,concurred.  The  United  States  supreme  court  hold 
The  learned  justice  construes  the  words  that  the  main  object  of  the  opening  sen- 
io  the  Fourteenth  Amendment  to  the  tence  of  the  Fourteenth  Amendment  to 
Federal  constitution,  * '  subject  to  the  the  Federal  constitution  was  to  settle  the 
jorisdiction  thereof,"  and  holds  that  the  question,  upon  which  there  has  been  a 
previous  doctrine,  before  the  amendment,  difference  of  opinion  throughout  this 
except  as  applied  to  Africans  and  their  country  and  in  the  United  States  courts, 
descendants,  was,  that  birth  within  the  as  to  citizenship,  and  to  put  it  beyond 
dominion  and  jurisdiction  of  the  United  a  doubt  that  all  persons,  white  or  black. 
States,  of  itself  created  citizenship;  that  and  whether  formerly  slaves  or  not,  bom 
*be  Fourteenth  Amendment  to  the  Fed-  or  naturalized  in  the  United  States, 
eral  constitution  was  adopted  as  an  au-  and  owing  no  allegiance  to  any  other 
thoritative  declaration  of  this  doctrine  as  power,  should  be  citizens  of  the  United 
to  the  white  race,  and  also  to  do  away  States,  and  of  the  State  in  which  they 
vith  the  exceptions  as  to  the  negroes  and  reside.  That  this  section  of  the  amend- 
their  descendants.  He  decides  that  a  ment  contemplates  two  sources  of  citizen- 
Chinese,  born  of  alien  parents  within  the  ship,  and  only  two:  Birth  and  naturaliza- 
dominion  and  jurisdiction  of  the  United  tion;  that  "subject  to  the  jurisdiction 
States,  who  resides  therein,  and  not  en-  thereof"  means  completely  subject  to  the 
gaged  in  any  diplomatic  official  capacity  political  jurisdiction  of  the  United  State», 
aoder  the  Chinese  government,  is  a  citi-  and  owing  them  direct  and  immediate 
zen  of  the  United  States.           •  allegiance.     Elk  v.  WUkins,  iia  U.  S.  94; 

The  facts  in  this  case  were  these:  The  Slaughter-house  Cases,  16  Wall.  (U.  S.) 

petitioner  belonged  to  the  Chinese  race,  36;  Strander  v\  W.  Virginia,  100  U.  S. 

and  was  born  in  California  in  1870.     In  303. 

iS79he  went  to  China,  and  retorned  to  The  United  States  supreme  court  was 

San  Francisco  in   1884.  and    sought  to  asked  to  decide  whether  children   born 

land  in  said  city,  claiming  that  he  was  a  within  the  United  States,  of  alien  parents, 

■atnral-bom  citizen  of  the  United  States,  were  citizens,  and  the  court  refused  to 

His  parents  resided  in  California,  and  answer,  though  this  was  not  the  question 

had  lived  there  twenty  years,  and  have  in  point.     Minor  v.  Happersett,  21  Wall, 

always  been  subject  to  the  commands  o(  (U.  S.)  162. 

the  Chinese  government.  His  father  sent  A  person  born  in  Massachusetts  before 

the  son  to  China  with  the  intention  of  the  Revolution,  who  withdrew  into  other 

his  returning.  His  father  was  a  merchant,  parts  of  the  British  provinces  before  in- 

aod  not  in  any  diplomatic  or  other  official  dependence  was  declared,  but   returned 

capacity  under  the  Chinese  government,  during  the  war,  still  held  his  citizenship. 

The  petitioner  had  no  certificate,  as  re-  Had  he  remained  away  until  after  the 

qaircd  by  the  acts  of  1882  and  of  1884;  treaty  of  peace,  he  would  have   been  a 

and  so  the  United  States  district-attor-  British  subject,  because   there  was  but 

ney,  on  behalf  of  this  government,  ob-  one    allegiance  before  the  Revolution. 
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the  place  of  the  child's  birth  be  within  the  king  s  obedience  as- 
well  as  in  the  dominion,  the  child  becomes  a  subject  of  the  realm.^ 

{a)  Rights  of  Children  Born  out  of  the  Jurisdiction  of  the  United 
States. — All  children  heretofore  born  or  hereafter  bom  out  of.  the 
limits  and  jurisdiction  of  the  United  States,  whose  fathers 
were  or  may  be  at  the  time  of  their  birth  citizens  thereof,  are  de- 
clared to  be  citizens  of  the  United  States ;  but  the  right  of  citizen- 
ship shall  not  descend  to  children  whose  fathers  never  resided  in 
the  United  States.* 

{b)  Effect  of  Alien  Women  Marrying  Citizens. — Any  woman  who 
is  now  or  may  hereafter  be  married  to  a  citizen  of  the  United 
States,  and  who  might  herself  be  lawfully  naturalized,  shall  be 
deemed  a  citizen.* 


Phipp's  Case.  2  Pick.  (Mass.)  394-  note; 
Mcllvain  v.  Coke,  4  Cratich  (U.  S.),  209; 
Gardner  v.  Ward,  2  Mass.  244;  Kiiham 
V.  Ward,  2  Mass.  236;  Martin  v.  Comm., 
I  Mass.  347;  Comm.  v.  Chapman,  i 
Dall.  (Pa.)  53;  Caignet  v.  Pettit,  2  Dall. 
(Pa.)  234. 

Contrary  to  this  doctrine,  it  was  held 
that  a  person  born  before  independence 


the  father  and  his  son,  the  demandant, 
did,  in  point  of  fact,  elect  to  become  and 
to  continue  British  subjects,  and  not 
American  citizens,  the  demandant  is  an 
alien,  and  of  course  cannot  inherit  real 
estate.  The  following  cases  sustain  the 
doctrine  of  this  decision:  Orser  v.  Hoag, 
3  Hill  (N.  Y.),  79;  Jackson  v.  White,  2a 
Johns.  (N.  Y.)  313;  Shanks  v.  Dupont,  3 


and   before  that  time  voluntarily  with-     Pet.  (U.  S.)  242;  i   Harp.  Eq.  (S.  Car.) 


drew  to  other  parts  of  the  British  domin 
ion,  was  a  citizen  of  Massachusetts,  even 
if  he  never  returned,  because  his  allegi- 
ance accrued  to  the  State  in  which  he  was 
born,  which  was  the  lawful  successor  of 
the  king,  which  made  him  a  subject  by 
birth.    Ainslie  v.  Martin,  9  Mass.  454. 

The  nationality  of  the  parent  is  held  as 
the  test  of  the  child's  citizenship  by  some 
authorities.  Ludlam  v.  Ludlam,  26  N. 
Y.  356;  Cockburn's  Nationality,  c.  i, 
sec.  4.  p.  13;  c.  6,  sec.  2,  pp.  187,  188. 

In  Inglis  V.  Trustees  of  Sailors*  Snug 
Harbor,  3  Pet.  (U.  S.)  99,  it  was  held 
that  two  things  usually  create  citizenship: 
first,  birth  locally  within  the  jurisdiction 
of  the  United  States;  and  secondly,  birth 
within  the  protection  and  obedience  of 
the  sovereign.  In  speaking  of  Ainslie  v. 
Martin,  9  Mass.  454.  the  court  held  that 
it  was  not  authority — not  even  in  its  own 
State. 

These  principles  were  established: 

1.  If  the  defendant  was  born  before 
July  4,  1776,  he  is  an  alien,  and  hence  dis- 
abled from  taking  real  esiate  by  inherit- 
ance. 

2.  If  he  was  bom  after  July  4,  1776, 


5;  Palmer  v.  Downer,  2  Mass.  179.  note; 
Kiiham  v.  Ward,  2  Mass.  236;  Inhabi- 
tants, etc.,  V.  Inhabitants,  etc.,  16  Mass. 
230;  Trimbles  v,  Harrison,  i  B.  Mon. 
(Ky.)  140;  Moore  v.  Wilson,  10  Yerg. 
(Tenn.)  406. 

The  doctrine  of  election  of  persons  to 
become  citizens  of  annexed  territory,  or 
to  return  to  the  mother-country,  is  recog- 
nized and  adopted  in  Jones  v.  McMas- 
ters,  20  How.  (U.  S.)  8;  McKinney  v. 
Saviego,  18  How.  (U.  S.)  235;  Quintana 
V,  Tomkins,  i  New  Mexico,  29;  Carter 
V.  Territory,  i  New  Mexico,  317;  State 
V.  Primrose,  3  Ala.  546;  Horrold's  Case, 
I  Clark  (Pa.),  214;  Dubois'  Case,  2^ 
Mart.  (La.)  185. 

By  the  Declaration  of  Independence, 
inhabitants  of  other  parts  of  tlie  Britisbi 
dominion,  as  to  the  United  States,  be- 
came alien  enemies.     Com.  v.  Bristow. 
6  Call  (Va.),  60. 

1.  Calvin's  Case,  7  Co.  I. 

8.  U.  S.  Rev.  Stat.  sec.  1993;  Ludlam^ 
V.   Ludlam,  26  S.  Y.  356;    Oldtown  v. 
Bangor,  58  Maine,  353;  State  v.  Adams, 
45  Iowa,  100. 

8.   U.  S.   Rev.    Stat.    sec.    1994.      If 


and  before  September  15,   1776.  at  the  the  husband  at  the  time  of  the  marriage 

time  when  the  British  took  possession  of  is  an  alien  and  then  becomes  naturalized, 

New  York,  he  would  be  a  citizen.  his  wife  also  becomes  a  citizen.     Leon- 

3.  If  he  was  born  after  the  British  took  ard  t>.  Grant,  6  Saw.  C.  C.  603;  White  v. 


possession  of  New  York,  and  before  the 
evacuation  on  November  25,  17S3,  he 
would  be  an  alien. 

4.  If  the  grand  assize  shall  find  that 


White,  2  Met.  (Ky.)  185;  Kelley  v,  Owen. 
7  Wall.  (U.  S.)  496;  Burton  v.  Burton,  v 
Keyes  (N.  Y.),  559.  These  last  two  de- 
cisions were  made  in  conformity  to  the* 
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(r)  Indians. — Indians,  born  members  of  any  of  the  Indian  tribes 
within  the  United  States,  which  still  hold  their  tribal  relations, 
are  not  citizens.     They  are  not  citizens  even  if  they  have  separated 

themselves  from  their  tribe  and  reside  among  white  citizens  of  a 
State,  but  have  not  been  naturalized,  or  taxed,  or  recognized  as 
citizens  by  the  United  States,  or  by  any  of  the  States.^ 

act  of  Congress.  February  10,1885,  sec.  2,  In  this  case  an  Indian  brought  suit  in 
which  provides  that  if  any  wontan  who  the  circuit  court  of  the  United  States  for 
might  be  lawfully  naturalized  under  the  the  district  of  Nebraska,  against  the  reg- 
•existing  laws  should  marry  or  should  be  istrar  of  one  of  the  wards  of  the  city  of 
married  to  a  citizen  of  the  United  States,  Omaha,  for  refusing  to  register  him  as  a 
shall  be  deemed  and  taken  to  be  a  citi-  voter  therein.  The  plaintiff  based  his 
zen.  10  U.  S.  Stat,  at  Large,  p.  604,  action  on  the  first  clause  of  the  first  sec- 
sec.  2.  The  court,  in  Kelley  v.  Owen,  tion  of  the  Fourteenth  Amendment  to  the 
7  -Wall.  (U.  S.)  496.  say  that  this  act  is  constitution  of  the  United  States,  which 
construed  liberally  to  mean  that  the  hus-  says  "all  persons  born  or  naturalized  in 
band  need  not  be  a  citizen  at  the  time  of  the  United  States,  and  subject  to  the 
the  marriage,  but  that  any  free  while  jurisdiction  thereof,  are  citizens  of  the 
woman  alreadv  married  to  an  alien  be-  United  States  and  of  the  State  wherein 
comes  a  citizen  by  the  naturalization  of  they  reside;"  and  on  the  Fifteenth  Amend- 
her  husband.  If  she  subsequently  mar-  ment,  which  provides  that  "  the  right  of 
ries  an  alien  her  status  is  discussed  in  citizens  of  the  United  States  to  vote  shall 
Pequignot  v.  City  of  Detroit,  16  Fed.  not  be  denied  or  abridged  by  the  United 
Rep.  211.  States  or  by  any  State  on   account  of 

By  act  of  1804.  March  26,  it  was  pro-  race,   color,   or    previous    condition    of 

vided  that  if  any  alien  who  had  taken  the  servitude."    The  court  held  that  though 

first  steps  as  required   by  act  of   1802  the  plaintiff  surrendered  himself  to  the 

<lies  before  he  has  taken  out  his  final  pa-  jurisdiction   of    the   United    States,    the 

pers  of  naturalization,   his   widow  and  United  States  government  had  not  ac- 

children  shall  be  considered  as  citizens.  cepted  his  surrender.     He  had  never  been 

In  Shanks  v   Dupont,  3  Pet.  (U.  S.)  naturalized,  or  in  any  way  recognized  or 

242,  it  was  held  thai  the  marriage  of  a  treated  as  a  citizen,  either  by  the  State 

yirm^  W^  with  an  alien  produced  no  dis-  or  national  government.     •'Subject   to 

solution  of  her  native  allegiance.     Same  the  jurisdiction    thereof."  means   com- 

doctrine  expressed  in  Inglis  v.  Trustees,  pletely    subject    to    the    political    juris- 

ctc,  3  Pet.  (U.S.)  99.  diction  of  the  United  States,  and  owing 

In  England  the  nationality  of  the  wife  them  direct  and   immediate  allegiance, 

follows  that  of  her  husband,  and  changes  Indians     bom     within     the     territorial 

when  his  chan^^es.     33  Vict.  c.  14,  10;  limits  of  this  government,  owing  imme- 

Cockburn's   Nationality,  c.  6,  sec.  4,  p.  diate  allegiance  to  their  respective  tribes, 

211.  are   no  more   born   within   the   United 

Before  the  passage  of  the  act  of  Con-  States  and    **  subject  to  the  jurisdiction 

gress  of  Feb    10.  1885.  it  was  held  that  a  thereof,"    within    the    meaning    of    the 

marriage  where   both  husband  and  wife  Fourteenth  Amendment  of  the  Federal 

were  aliens,  and  the  husband  afterwards  constitution,  than  the  children  of    sut>- 

became  an  American  citizen,  but  the  wife  jects  of  foreign  nations,  born  within  the 

never  came   to  this  country,  she  could  dominion  of  those  governments,  or  the 

not  have  dower.     Greer  v,  Sankston,  26  children  born  within  the  United  States  of 

How.  Pr.  (N.  Y.)  471.  ambassadors  or  other  public  ministers  of 

In  some  of  the  States  a  non-resident  foreign  nations.  The  complainant  not  be- 

widow  at  the  time  of  her  husband's  death  ing  a  citizen  by  birth,  can  only  become  a 

is  not  entitled  to  dower.     Pratt  v,  Tefft,  citizen   in  the  second  way,  that  is,  by 

14    Mich.    191;    Bennett  v.  Harms,    51  naturalization   by  or  under  some  treaty 

Wis.  251;    Wisconsin    Stat.,  sec.    2160.  or  statute.     The  action  was  dismissed. 

But  generally  the  rule  is  the   residence  It  has  generally  been  held  that  Indians 

of  a  widow  in  another  State  of  the  Union  are  not  citizens.     They  being  within  the 

at  the  time  of  her  husband's  death  will  territorial   limits  of  the   United   States, 

not  divest  her  of  dower  right.    Jones  v.  are  not  really  foreigners;   but  they  are 

<^rock,  6  Jones  Eq.  (N.  C.)  190.  alien     nations,    distinct    political    com- 

1.  Elk  V.  Wilkins,  112  U.  S.  94;  s.  c,  munities,  with  whom  the  United  States 

17  Chicago  Leg.  News,  72.  deal  as  they  see  fit,   either   by  treaty 
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8.  dtimiihip  Acquired  by  Vatnnlintion.— ConjgTess  has  sole  power 
to  establish  uniform  rules  of  naturalization.*     The  acquirement  of 


forms  of  legislation.  They  a 
of  pupilafcc  rcKcnibllnf;  that  of  a  ward  to 
tail  guardian.  General  acts  of  Congress 
do  ool  apply  to  Indians,  unless  so  ex- 
pressed as  CO  clearly  manifest  an  inten- 
tion to  include  them.  Cherokees  v. 
Georgia.  5  Pet.  (U.  S.)  l;  Worcester  v. 
Georgia,  6  Pel.  (U.  S)  s'S:  U.  S.  v. 
Rogers.  4  How.  (U.  S.)  567;  U.  S.  v. 
HolUday,  3  Wall.  (U.S.)  407;  New  York 


Stat   c.  1S4:  1S69.  c.  463. 

An  Indian  bom  a  member  01  an  inae- 
pendent  political  community  and  Indian 
tribe  is  not  subject  to  the  jurisdiction  of 
the  United  Stales,  nor  born  in  its  alle- 
giance,     McKay  v.  Campbell,  3  Sawyer 


The  Indians  in  Oregon,  not  being  born 
subject  to  the  jurisdiction  of  the  Uniicd 
States,  are  not  citizens  thereof.     U.  S.  :-. 


s'Caae.sWHll.(U.S.)76i;  Chero- 
kees'  Tobacco  Case.   11    Wall.   (U.    S.) 

616;    U    S.  o.  Whiskey,    103   U.   S.  44;  Osborne.  6  Sawver  C.  C.  406. 

Crow  Dog's  Case,  log  U.  S  556:  Goodell  It  is  admitted  that  an  Indian  is  a  com - 

f.  Jackson,  30  Johns.  (N.  Y.)  693;  Hast-  petent    witness    against    a   nhjce  man. 

ings  V.  Farmer,  4  N.  Y.  393.  Coleman   v.   Doe,  4  Sm.   &  M.  (Hies.) 

The  alien  and  independent  condition  40, 

of  the  Indians  cannot  be  put  oS  at  their  By  act  of  Congress  of  March  3.  1S43. 

own   will,   without   the   consent   of    ilic  c.  101,  it  is  provided  for  a  division  of 

United  States.     To  become  citizens  they  lands  belonging  to  the  Stockbridxe  In- 

treaty  providing      "  ■'"  


for  their  natural!; 
statute  authorizing  Individuals  of  special 
tribes  to  assume  citizenship  by  due  pro. 
cess  of  law.  Wilson  v.  Wall,  b  Wall.  (U. 
S.)  83;  Karri.hoo  v.  Adams,  I  Dill.  C. 
C.  344:  in  iSjs  treaty  the  Wyandolts. 


Sui. 


■591 


I   1861 


with   the 


in   1863. 

with  Ouawas,  13  SUt.  1337^  in 

1839.  act 

ofConitresE.  Brothertown  India 

ns.   Trea- 

ties  conlaining  powers  for  the 

natural- 

iia 


of     I 


e  Delai 


■    Inc 


.  In  1867 

the   Poiuwatomies,    and  in   April.  1S68. 
wfih   the   Sioux.     14  Siat.  794:  i;  Stat. 
513.     A  treaiy  provided  for  the  naturali- 
zation of  members  of  the  Oiiawa.  Miami. 
Pcorla.and  other  tribes  and  their  families,     consci 
IS  Siai.    517.     By   act   of    Congress  of     other 
July  IJ.  1870.  c.  296.  sec.   lo.  it  is  pro-     was  a 
vided  th»t  if  at  any  lime  iViereafler   any     tional 
of  the  Winnebaj^ro  Indians  in  the  Stale  of 
Minnesou  should  desire  to  become  cili- 
,  Lhey   could   do   so   by   complying 


Wilh 

the  provisi 

ons.     In   New  York 

IB76 

an    Indian 

was   allowed   to   voi 

He. 

New  York,  one  of  1 

ibe  whirh  h»d  ceased 

ks  a  tribe 

:   in    the    Sia.e.     Bv 

:e  of    the 

Stale,   a   native   Indi 

misht  purcliase. 

take.  hold,  and   conv 

:  and  when. 

;ver  he  should  have  I 

a  freehold 

er  10  the  value  of  0 

hundred  dollars. 

should  be  liable  to  la) 

them  individually,  and  patents  to  be  issued 
to  such  individuals  in  severalty  and  in 
fee.  Such  Indians  are  then  deemed 
citizens  of  the  United  Slates,  wilh  all  the 
privileges  and  duties  attached  thereto, 
and  the  powers  and  usages  of  those  In- 
dians as  a  tribe  thenceforth  to  cease. 

A  person  haU-whiie  and  half-Indian 
blood  has  been  denied  citizenship.  In  re 
Camille,  6  Sawyer  C.  C.  511 

In  the  case  of  Elk  v.  Wilkins.  113  U. 
S.  94,  Justices  Harlan  and  Woods  dis- 
sented from  the  majority  opinion,  and 
argued  that  the  plaintiff  was  born  in  the 
territory  of  the  United  States,  under  the 
dominion  and  within  the  jurisdictional 
limits  thereof:  that  he  had  acqurred  a 
residence  in  one  of  the  Slates  with  her 
subject  to  taxation  and 
posed  upon  citizens,  and 
was  a  citizen.  If  he  did  noi  acquire  na- 
tional citizenship,  then  the  Fourteenth 
Amendment  lo  the  Federal  constitulion 
had  (ailed  to  protect  the  Indian  race, 
'■  There  is  slill  in  this  country  a  despised 
and  rejecled  class  of  persons,  with  no 
nationality  whatever,  who.  born  in  our 
territory,  owing  no  allegiance  10  any 
foreign  power,  and  subject,  as  residents 
of  the  Slates,  to  all  the  burdens  of  gov- 
ernment, are  yet  not  members  of  any 
political  conununity,  nor  enlilled  10  any 
of  the  rights,  privileges,  or  immunities 
of  ciiiiens  of  the  United  Stales."  This 
was   ihe  conclusion   of   iheir  dtssentiug 
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uniformity  excludes  legislation  by  the  States  on  naturalization. 
It  is  competent  for  Congress,  after  establishing  uniform  rules,  to 
give  to  the  State  courts  jurisdiction  under  them.^ 

(tf)  United  States  Statutes  Regulating  Naturalization —  Their  Pro- 
visions and  Procedure  Thereunder. — The  provisions  of  the  United 
States  statutes  are :  Any  alien,  except  Chinese,  may  be  naturalized 
and  become  a  citizen  of  the  United  States  on  the  following  con- 
ditions : 

1.  The  applicant  shall  declare  on  oath  or  affirmation  before  some 
State  court  of  record,  having  a  seal  and  clerk,  and  having  com- 
mon-law  jurisdiction,  or  before  a  United  States  district  or  circuit 
court,  or  before  a  clerk  of  any  of  the  said  courts,  two  years  at  least 
before  his  admission,  that  it  is  his  intention  to  become  a  citizen  of 
the  United  States,  and  to  renounce  forever  his  allegiance  to  his 
own  sovereignty,  which  must  be  in  peace  with  the  United  States 
at  the  time. 

2.  At  his  final  admission  to  citizenship  he  shall  declare  on  oath 
or  affirmation  before  some  of  the  courts  aforesaid  that'he  will  sup- 
port the  United  States  constitution,  and  that  he  renounces  all  alle- 
giance to  any  foreign  sovereign,  and  especially  to  his  own,  whereof 
he  was  a  subject  before  his  application  for  citizenship. 

3.  He  must  prove  by  at  least  two  witnesses  who  are  citizens 
that  he  has  resided  within  the  United  States  five  years  at  least,  and 
within  the  State  or  Territory  where  the  court  is  located  at  least  one 
year;  that  during  that  time  he  has  been  a  good  moral  person,  at- 
tached to  the  principles  of  this  government,  and  is  well  disposed 
in  this  regard. 

4.  He  must  also  renounce  all  titles  to  nobility,  if  he  has  any. 

5.  Any  alien  [except  a  Chinese]  who  is  a  minor,  who  shall  have 
resided  within  the  United  States  three  years  next  preceding  his 
arriving  at  his  majority,  and  who  shall  continue  to  reside  therein 
to  the  time  of  making  application  for  citizenship,  may,  after  reach- 
ing his  majority,  and  having  resided  in  the  United  States  at  least 
five  years,  including  the  three  years  of  his  minority,  be  given  citizen- 
ship without  any  preliminary  declaration. 

6.  Any  alien  [except  a  Chinese]  who  is  twenty-one  years  of  age 
or  over,  enlisting  in  the  armies  of  the  United  States,  either  in  the 
regular  or  the  volunteer,  and  who  shall  be  honorably  discharged 
therefrom,  can  be  admitted  to  citizenship  without  the  preliminary 
declaration  of  his  intentions,  but  he  must  prove  one  year's  residence 
in  the  United  States. 


lonjrcd  exclusively  to  Coni^ess,  and 
whether  the  States  did  not  possess  con- 
cmreni authority.  While  the  State  can- 
not exclude  those  citizens  naturalized  by 
the  act  of  Congress,  yet  the  States  may 
adopt  citizens  upon  easier  terms  than 
Congress  does.  Collett  v.  Collett,  2  Dall. 
<Ph)294. 

This  doctrine  is,  however,  no  longer 
held.    The  power  of  naturalization  oper- 


ates exclusively  as  soon  as  it  was  exer- 
cised by  Congress.  U.  9.  ».  Villato,  2 
Dallas  (Pa.).  370;  Chirac  v,  Chirac,  2 
Wheal.  (U.  S.)  269. 

This  power  belongs  exclusively  to  Con- 
gress, on  the  ground  of  there  being  a 
direct  incompatibility  in  the  exercise  of 
it  by  the  Slates.  Houston  ».  Moore,  5 
Wheat.  (U.  S.)  i. 

1.  State  V.  Penney,  10  Ark.  621. 
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7.  The  children  of  parents  duly  naturalized,  being  under  the  age 
of  twenty-one  years  at  the  time  of  such  naturalization,  shall,  if  re- 
siding in  the  United  States,  be  considered  as  citizens. 

8.  If  an  alien  who  shall  have  declared  his  intentions  shall  die  be- 
fore he  is  actually  naturalized,  his  widow  and  children  shall  be 
considered  citizens  on  taking  the  oath  prescribed  by  law. 

9.  No  alien  who  shall  be  a  citizen,  denizen,  or  subject  of  any 
country,  state,  or  sovereign  with  whom  the  United  States  shall  be 
at  war  at  the  time  of  his  application  shall  be  then  admitted  to  be 
a  citizen  of  the  United  States.^ 

1.  U.  S.  Rev.  Stat.,  title  30.  the  applicant,  which  provides  and  sets 

By  act  of  Congress  of  1872,  sec.  29,  forth  that  he  renounces  all  allejn&nce  to 
17  Stat,  at  Large,  268,  any  alien  seaman  every  foreign  sovereignty,  and  especially 
may  become  naturalized.  He  must  de-  that  of  his  native  country,  and  that,  if  he 
clare  his  intention^  before  a  competent  has  any  titles  of  nobility,  he  renounces 
court,  and  then  serve  three  years  on  a  them,  and  that  he  will  support  the  con- 
merchant  vessel  of  the  United  States,  stiiution  of  the  United  States.  Then 
Then  he  will  receive  the  protection  of  the  the  judge  of  the  court  examines  each  of 
United  States  as  a  citizen  from  the  time  them  under  oath.  If  the  examination 
of  filing  his  declaration.  proves  satisfactory,  the  judge  makes  an 

A  court  of  record  without  a  recording  order  in  writing  for  the  admission  to 
officer  is  not  competent  to  receive  an  citizenship  of  the  applicant.  The  deposi- 
alien*s  preliminary  declaration  to  become  tions  are  subscribed  and  sworn  to  pub- 
naturalized.  Ex  parte  Cregg,  2  Curtis  licly  in  court  before  or  in  the  presence  of 
C.  C.  98;  State  V.  Whittemore,  50  N.  H.,  the  judge.  All  these  papers,  including 
245.  the  certificate  of  the  tnteniion,  constitute 

The  clerk  may  receive  the  preliminary  the  record  of  the  proceedings.    The  final 

declaration  of  intention,  as  it  is  a  minis-  certificate  under  the  seal  of  the  court, 

terial  duty.    Buiterworth*s  Case,  i  Wood,  signed  by  the  clerk,  is  given  the  appli- 

B.  &  M  C.  C.  323.  cant,  setting  forth  his  naturalization  ac- 

To  admit  to  citizenship  is  a  judicial  cording  to  the  law  of  the  land.    This 

act,  and  cannot  be  delegated  to  the  clerk,  certificate  is  conclusive  evidence  of  bis 


Clark's  Case.  18  Barb.  (N.  Y.)  444;  The 
Acorn,  2  Abb.  U.  S.  434;  McCarty  v. 
Marsh,  i  Seld.  (5  N.  Y.)  263. 

As  to  what  constitutes  a  record  of 
naturalization,  see  In  re  Coleman,  15 
Blatchf .  C.  C.  406. 


admission  as  a  citizen.  In  ci^e  of  a 
minor  the  previous  declaration  is  dis- 
pensed with;  otherwise  the  mode  is  the 
same. 

A  person  duly  naturalized  is  entitled 
to  all  the  privileges  and   immunities  of 


A  married  woman  may  be  naturalized  natural-born  subjects,  except  that  a  resi- 

without   the    consent  of    her    husband,  dence  of  seven  years  is  required  to  enable 

Priest  V.  Cummings,  16  Wend.  (N.  Y.)  him  to  hold  a  seat  in  Congress,  and  no 

617.  person   except  a  natural-bom  citizen  is 

The  residence  and  good  moral  charac-  eligible  to  the  office  of  governor  in  some 

ter  of  the  applicant  cannot  be  proved  by  of  the  States,  or  President  of  the  United 

affidavits  taken  out  of  court;  the  witnesses  States.     2  Kent  Com.  66. 

must  be  present  in  court  for  examination.  A  naturalized  person  can  hold  and  re- 

In  re .  an  alien,  7  Hill  (N   Y),  137.  ceive  lands  as  a  citizen.     His  naturaliza- 

The  naturalization  of  the  father  ipso  tion  takes  away  any  defect  of  blood,  and 

facto    makes  the  son,  then  residing  in  he  may  inherit  as  if  native-born.     It  has 

the  United  States  and  a  minor,  a  citizen,  no  retroactive  effect  that  will  enable  him 

Sute  V.  Penney.  10  Ark.  621.  to  take,  as  heir.  lands,   the  descent  of 

The  mode   to  be   pursued  to  become  which  was  cast  before  his  admission  to 

naturalized    is  substantially  as  follows:  citizenship.     Vaux  v.  Nesbit,  i  McCord 

The  applicant  exhibits  his  certificate  of  Ch.  (S.  Car.)  372;  People  v.  Conklin.  2 

having  made  the  preliminary  oath  to  the  Hill  (N.   Y.),  67;  Heeney  v.  Trustees, 

clerk  of  the  court.     The  clerk  then  pre-  etc..  33  Barb.  (N.  Y.)  360.     Or  vest  an 

pares  a  written  deposition  for  the  wit-  estate.     Keenan  v.  Keenan,  7  Rich.  (S. 

nesses.  setting  forth  their  knowledge  of  Car.)  345. 

the  applicant's  residence  and  of  his  good  Naturalization  will  confirm  a  title  pre- 

moral   character,  also  a  deposition   for  viously  acquired  by  purchase  or  devise. 
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{b)  Rights  of  Former  Slaves — The  Thirteenth^  Fourteenth,  and 
Fifteenth  Af/iendmenis — The  Civil  Rights  Act, — The  former  slaves 
have  been  emancipated  by  the  Thirteenth  Amendment  to  the  Fed- 
eral constitution,  which  provides:  "Neither  slavery  nor  involun- 
tary servitude,  except  as  a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction."^  They  were 
enfranchised  by  the  Fourteenth  Amendment  to  the  Federal  con- 
stitution; the  first  clause  of  the  first  section  reads:  "All  persons 
bom  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside."  *-•  The  first  section  of  the  Fifteenth  Amend- 
ment to  the  Federal  constitution  provides:  "  The  right  of  citizens 
■of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  on  account  of  race,  color,  or  previous  condition  of 
servitude."'  The  Civil  Rights  Act  provides  that  all  persons  born 
within  the  United  States  and  not  subject  to  any  former  power  are 
citizens,  excluding  Indians  not  taxed.^ 

Jackson  ex  dem.  of  Doran  v.  Green,  7  Parliament.     Westminster  Election,    12 

'Wcnd.  ^N.  Y.)  333;  Harley  v.  State,  etc.,  Commons  Journal,  367. 

40  Ala.  689.  An   alien   who    obtains   letters- patent 

Unless  naturalixation  is  complete,  and  giving  him  the  status  of  a  denizen  be- 

^oal  papers  issued,  it  confers  no  right  of  comes  a  subject  as  to  his  freedom,  but 

inheritance.     A  mere  declaration  of  in-  he  cannot  inherit.    He  cannot  voie,  even 

tcotion  to  be  a  citizen  is  not  sufficient,  though  qualified   in    other    respects,  at 

McDaniel   v.  Richards,    I   McCord    (S.  elections    of    members    of    Pailiament. 

Car.).  187.  No  alien   or  denizen  can   be  elected  a 

In   England  there    are    natural-born  member  of  Parliament.     Lex  Parliament- 

objects,  denizens,  and  aliens.  A  deni-  aria,  182;  Mitchell's  Case,  3  0*M.&  H.  19. 
2ea  is  a  person  who  has  obtained  letters-        A  naturalized  subject  can  be  elected  to 

fatent  to  make  him  an  English  subject.  Parliament  if    qualified    by  an    act    of 

He  holds  a  kind  of  middle  position  be-  Parliament.     Ferriere's  Case,  3  O'M.  & 

tween  an  alien  and  a  natural-born  subject,  H .  86. 

v)d  partakes  of  both  of  them.  He  ac-  The  crown  can  confer  a  title  of  knight- 
quires  the  privileges  of  a  natural-born  hood  upon  an  alien.  Forsyth's  Const. 
subject  pursuant  to  7  and  8  Vict.  c.  66.  Law,  329. 

He  cannot  be  of  the  Privy  Council,  or        In  .^»^/aff^  it  was  established  in  1774: 

cither  house   of    Parliament,   or    have  i.  That  a  country  conquered   by  Eng- 

^y  office  of  trust,  civil  or  military,  or  lish  arms  became  a  dominion  of  the  king; 

have  any  grant  of  lands,  etc.,  from  the  2.  That  the  conquered  inhabitants,  once 

crown.     2  Step    Com.  417;  i  Bl.  Com.  received  under  the  king's  protection,  be- 

374;  Stat.  12  W.  III.,  c.  3.  came  subjects,  and  are  to  be  so  consid- 

The  English  naturalization  law  of  1870,  e red,  and  not  as  enemies.     Chapman  r/. 

33  Vict.  c.  14,  amended   by  35  and  36  Hall,  Cowper.  204. 

VicL  c.   39.   provides:    i.    That    aliens        1.  13  U.  S.  Stat,  at  Large,  775;  pro- 
shall  have  the  capacity  of  British  subjects  claimed  ratified  Dec.  18,  ;865. 
to  bold  and  inherit  real  and  personal        2.   15  U.  S.  Stat,  at  Lar^e,  706;  pro- 
property  within  the  realm;  2.  That  natu-  claimed  ratified  July  28,  1868. 
ralized  aliens  may  divest  themselves  of        8.  16  U.  S  Stat,  at  Large,  p.  1131;  pro- 
theirx/a/jtfias  British  subjects,  and  resume  claimed  ratified  March  30.  1870. 
their  original  nationality;  3.  That  British        4.  U.  S.  Rev.  Stat.  sec.  1992;  act  of 
subjects  may  renounce  their  allegiance.  Congress  of  April  9,  1866. 
Br  the  law  of  Parliament,  affirmed   in        The  Thirteenth    and   the    Fourteenth 
resolution  of  the  House  of  Commons  in  Amendment  to  the  United  States  consti- 
(691.  it  was  resolved  that  no  alien,  not  tution  raised   the  colored  race  from  the 
being  denizen  or   naturalized,  hath  any  condition  of  inferiority  and  servitude  in 
ng:fat  to  vote  in  elections  of  members  of  which    most    of    them    had    previously 
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{c)  Treaties  and  Legislation  Affecting  Chinese. — A  person  born 
within  the  dominion  and  jurisdiction  of  the  United  States,  of 
Chinese  parents,  is  a  citizen;^  but  no  alien  Chinese  can  become 
naturalized  citizens  of  the  United  States.* 

4.  BightB  of  States  to  Legislate  Regarding  Citizenship. — If  the 
States  choose  to  exercise  the  power  of  naturalization  as  an  origi- 
nal one,  they  must  abide  by  the  rule  which  Congress  makes.'  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privi* 
leges  or  immunities  of  citizens  of  the  United  States;  nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 

stood,  into  perfect  equality  and  rights  The  Chinese  Restriction  Act  of  Con* 

with  all  the  other  persons  within  the  juris-  gress  of  July  5,  1884,  amending  the  act 

diction  of  the  States.— ^x  parte  Virginia,  of    May    6,    1882,  **  to    execute   certain 

100  U.  S.  339.  treaty  stipulations  relating  to  Chinese/'' 

The  pervading  purpose  of  the  amend-  has  this  provision:  That  every  Chinese 

ments  was  to  establish  the  freedom  of  person  other  than  a  laborer,  entitled  to 

the  slave  race,  their  protection  as  citizens;  enter  the  United  States  under  the  treaty 

to  prohibit   discrimination  against  any  between  our  government  and  China,  or 

race.     Slaughter-house  Cases,  16  Wall,  under  that  act,  shall  obtain   from    the 

(U.  S  )  36;   Strander  v.  West  Virginia,  Chinese  government  or  of  the  govern- 

100  U.  S.  303.  ment  of  which  he  is  a  subject,  its  per- 

With  respects  to  citizenship  and  civil  mission  to  come  within  the  United  States, 

rights  the  colored  race  Is  placed  upon  a  authenticated  by  its  certificate  containing 

level  with  the  white,  as  provided  by  the  various  particulars  of  himself  and  family. 

United  States  constitution  and  sections  soas  to  clearly  identifying  him;  and  whilst 

1977  and  1978  of  the  United  States  Stat-  such  certificate   is  only  prima  facie  evi- 

utes.     Virginia  v.  Rives,  100  U.  S.  313.  dence    against  the   United  States,   it  is 

The  Civil  Rights  Act  (14  Stat.  27)  was  made  the  sole  evidence  permissible  on 

intended   for  the  protection  of  citizens  the  part  of  the  person  producing  it  to  es- 

of  the  United  States  in  the  enjoyment  of  tablish  his  right  to  enter  into  the  United 

certain  rights,  without  discrimination  on  States.     Chap.  220,  sec.  6;  Stat.  1883-4, 

account  of  race,  color,  or  previous  con-  115. 

dition  of  servitude.  U.  S.  v.  Cruikshanks,  As  to  Chinese  rights  in   the   United 

92  U.  S.  542.  States,  see  Ah  Kow  v.  Nunan,  5  Sawyer 

The    purpose    of    these    amendments  C.  C.  552:  Parrott*s  Case.  6  Sawyer  C. 

would  seem  to  apply  to  all  races  as  well  C.  349;  In  re  Ah  Chong,  6  Sawyer  C.  C. 

as  to  the  colored   race.     They  forbid  all  451;  In  re  Look  Tin  Sing,  21  Fed.  Rep. 

class  legislation,  and  insure  an  equal  pro-  905. 

tection  by  the  law  of  the  land.     Ah  Kow  8.  Ex  parte  Knowles,  5  Cal.  300. 
V.  Nunan.  5  Sawyer  C.  C.  552;  Parrott's  Before  the  present  constitution  of  the 
Chinese  Case,  6  Sawyer  C.  C.  349;  In  re  United   States  was  adopted,  several  of 
Ah  Chong.  6  Sawyer  C.  C.  451.     Compare  the  States  exercised  the  power  to  natural- 
State  V.  Ah  Chew,  16  Mev.  50.  ize  and  admit  to  citizenship.     Goodell  v, 

2.  In  r^LookTinSing,2i  Fed. Rep. 905.  Jackson,  20  Johns.  (N.  Y.)  693;  State  v. 

1.  By  act  of  May  6,  1882,  the  right  of  Managers,  etc.,  i  Bail.  (S.  Car.)  215;  State 
Chinese  laborers  to  come  to  the  United  v,  Ross.  7  Yerg.  (Tenn.)  74. 
States  was  suspended  for  ten  years.  By  This  power  of  naturalization  now  lies 
the  same  act  the  State  and  the  United  exclusively  with  Congress,  and  deprives 
States  courts  are  forbidden  to  admit  the  Slates  individually  of  the  power  of 
Chinese  to  citizenship.  Before  this  naturalizing  aliens  according  to  their  own 
statute  it  was  held  that  an  alien  Chinese  will  and  pleasure,  and  thereby  give  them 
could  not  be  naturalized  and  admitted  to  the  rights  and  privileges  of  citizens  in 
citizenship.  In  re  Ah  Yup,  5  Sawyer  C.  every  other  State.  If  each  State  could 
C.  155.  Who  are  Chinese  laborers,  is  a  naturalize  upon  one  year's  residence, 
question  difficult  of  solution.  As  to  this  when  the  act  of  Congress  requires  five, 
question,  see //ir^  Ah  Lung.  18  Fed.  Rep.  of  what  use  is  the  act  of  Congress,  and 
28,  which  decision  is  diametrically  op-  how  does  it  become  a  uniform  rule?  i 
posed  to  United  States  z'.  Douglas,  17  Kent  Com.  424.  See  further  on  this  sub- 
Fed.  Rep.  634.  ject,  note  i,  page  246. 
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the  equal  protection  of  its  laws.^  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  any  of  the  States  on  account  of  race,  color,  or 
previous  condition  of  servitude.* 

• 

1.  Second  clause,  sec.  i,  of  the  Four-*  count  of  race,  color,  or  previous  condi* 
teenth  Amendment  to  the  Federal  consti-  tion  of  servitude.  Before  its  adoption  a 
tution.  State  could  exclude  citizens  of  the  United 

2.  Sec.  T,  Fifteenth  Amendment  to  the  States  from  voting  on  account  of  race,. 
Federal  constitution.  color,  or  previous  condition  of  servitude. 

Sovereignty,  for  protection  of  the  rights  If  citizens  of  one  race  have  certain  quali- 
of  life  and  personal  liberty  within  the  fications,  are  permitted  to  vote,  then  if 
respective  States,  rests  alone  with  the  another  race  have  the  same  qualifications 
States.  The  Fourteenth  Amendment  to  they  must  be  allowed  to  vote.  The  Fif> 
the  Constitution  of  the  United  States  teenth  Amendment  does  not  confer  the 
prohibits  a  State  from  depriving  anv  per-  right  of  suffrage,  but  invests  citizens  of 
son  of  life,  liberty,  or  property  without  the  United  States  with  the  right  of 
due  process  of  law,  and  from  denying  to  exemption  from  discrimination  in  the 
any  person  within  its  jurisdiction  the  exercise  of  the  elective  franchise  on  ac- 
equal  protection  of  the  law,  but  it  adds  count  of  their  race,  color,  or  previous 
nothing  to  the  rights  of  one  citizen  as  condition  of  servitude,  and  empowers 
against  another.  United  States  v,  Cruik-  Congress  to  enforce  that  right  by  appro- 
shanks,  93  U.  S.  542.  4>riate  legislation.    Congress  can  punish 

The  United  States  and  State  govern-  only  when  there  is  a  wrongful  refusal  to 

ments  are  distinct  from  each  other,  and  receive  the  vote  of  a  qualified  elector  at 

each  has  citizens  of  its  own  who  owe  it  such  election  because  of  his  race,  color, 

allegiance,  and  whose  rights  within   its  or  previous  condition  of  servitude.    This 

jurisdiction  it  must  protect.     The  right  amendment  has  invested  the  citizens  of 

of  citizenship  under  the   United  States  the  United  States  with  a  new  constitu- 

government  is  different  from  that  under  tional  right,  whichiis  exemption  from  the 

the  State,  and  vice  versa.  Slaughter-house  discrimination  in  the  exercise  of  the  elec- 

Cases,  16  Wall.  (U.  S.)  36.  tive  franchise,  on  account  of  race,  etc. 

The   Fourteenth    Amendment    to  the  The  right  to  vote  in  the  States  comes 

Federal  constitution  secures  to  the  eman-  from  the  States,  but  the  right  from  the 

cipated  race  all  the  rights  that  any  race  prohibited  discrimination  comes  from  the 

enjoys  in  the  jurisdiction  of  the  United  United  States.     U.  S.  v,  Reese.  92  U.  S. 

States.    It  gives  proicciion  of  the  United  214;  Minor  v,  Happersett,  21  Wall.  U.  S. 

States  in  the  enjoyment  of  such  rights  162. 

whenever  they  should  be  denied  by  any  A  trial  by  jury  in  suits  at  common  law 
of  the  States.  The  amendment  gave  pending  in  State  courts  is  not  a  privilege 
citizenship  and  its  privileges  to  persons  or  immunity  of  national  citizenship  which 
of  color,  and  denied  to  the  State  the  the  States  are  forbidden  to  abridge  by 
power  to  withhold  from  them  its  protec-  the  Fourteenth  Amendment.  Walker  r. 
tion.  It  confers  the  right  to  exemption  Sauvinet  92  U.  S.  90. 
from  unfriendly  legislation  against  the  A  mixed  jury  in  a  particular  case  is  not 
colored  race.  Any  State  statute  which  essential  to  the  equal  protection  of  the 
denies  to  colored  citizens  the  right  and  laws.  This  is  a  right  to  which  any  col- 
privileges  of  participating  in  the  admin-  ored  man  is  entitled — that  in  the  selec- 
istraiion  of  the  law  as  jurors,  because  of  tion  of  jurors  to  pass  upon  life  and  lib* 
their  color,  though  qualified  in  other  re-  erty  there  shall  be  no  exclusion  of  race, 
spects,  is  a  discrimination  which  is  for-  '  and  no  discrimination  against  him  be- 
bidden  uy  the  amendment.  Strandcr  v,  cause  of  his  color.  But  a  colored  person 
W.  Virginia.  100  U.  S.  303.  has  no  right  to  have  a  jury  composed  of 

The  act  of  Congress  (18  Stat,  part  iii.  colored    men    exclusively.     Virginia    v. 

336)  says    no  citizen  shall  be  excluded  Rives.  100  U.  S.  313. 

from    jury    duty   on    account    of    race,  There  is   a  distinction   between  local 

color,  or  previous  condition  of  servitude,  rights  of  citizenship  within  a  State   and 

which  statute  is  sustained  by  the  Thir-  citizenship  of  the  United  States.     United 

teenth  and  the  Fourteenth  Amendments.  States  citizenship  can  be  conferred  only 

The     Fifteenth     Amendment    forbids  by    United    States    naturalization    laws, 

the   States    or   the    United    States   from  But  each  State,  in  the  exercise  of  its  lo- 

giving    preferences    to    one    citizen    of  cal  and  reserved  sovereignty,  may  place 

the  United  States  over  another  on  ac-  foreigners  or  other  persons  on  a  footing. 
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6.  Bights  of  Gitisens  of  States,  under  the  United  States  Constitntiony 
in  other  States  than  that  of  their  Domicile. — The  citizens  of  each  State 

shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States.^ 

with  its  own  citizens  as  to  political  rights  tution  of  1848  allowed  all  the  white  male 

and  privileges  to  be  enjoyed  within  its  inhabitants,  including  aliens,  10  vote  on 

own  dominions.     But  State  regulations  equality  with  the  citizens,  provided  they 

do  not  make  the  person  on  whom  the  were  residents.     Art.  6.  sec.  i. 

right  is  conferred  a  citizen  of  the  United  To  be  a  citizen  of  a  State,  the  person 

States,  entitled  to  the  privileges  and  im-  must  have  all  the  requirements  to  the  ex- 

muniiies    of    citizens    of    other    States,  ercise    of    any  civil  or  political    rights 

Dred  Scott  v,  Sandford,  19  How.  (U.  S.)  which  are  established  by  the  State  con- 

393.  sti tution  and  laws  in   regard  to  its  citt- 

!n   some  of  the  States,  aliens,  after  zens.      If  a  property  qualification  or  a- 

having  declared   their  intentions  to  be-  period  of  residence  is  required  in  order 

come  citizens  are  allowed  to  vote  as  citi-  to  vote,  it  must  be  fulfilled.     Murray  v, 

zens.      Cooley's  Const.   Lim.   (4th  Ed.)  McCarty.  2  Munf.  (Va.)  398. 

753.  1.   "Under  this  clause -the  citizen  of 

These  States,  by  conferring  on  aliens  any  State  is  to  be  regarded,  for  the  pur> 

the   right  to   vote,  give   them  an  ecjual  pose  of  holding,  enjoying,  devising,  or 

voice  with  every  citizen  of  the  United  inheriting  real  estate  in  any  other,  as  a 

States.      Ex  parte  Wehlitz.  16  Wis.  443;  native  thereof."     Leading  Cases  of  Real 

Dred  Scott  v.  Sandford,  19  How.  (U.  S.)  Prop.  494. 

393.  Under  this  provision   the  citizens  of 

The  right  to  vote,  however,  is  not  a  all  other  States  have  the  right  to  go  into 

necessary  mcident  of  citizenship.    Minor  any  State  and  carry  on  business;  to  hold 

V.  Happersett,  21  Wall.  (U.  S.)  162;  Rob  property  and  be  protected  like  t^e  citizens 

Inson's  Case,  131  Mass.  376.  in  their  rights;  the  right  to  enforce  per- 

Each  State  has  the  right  to  prescribe  sonal  privileges,  and   to  be  exempt,  in 

the  qualifications  of  its  voters.     Natural-  property  and  person,  from  taxes  or  bur- 

ization  does  not  confer  on  the  individual  dens  which  the  property  or  persons  of 

naturalized  the  right  to  vote.     The  quali-  citizens  of  the  same  State  are  not  subject 

fications  which  an  elector  is  required  to  to.     Corfield  v,  Coryell.  4  Wash.  C.  C. 

have,  in  congressional  election,  depend  380:  Campbell  v.  Morris,  3  H.  &  McH. 

entirely  on  the  laws  of  the  State  in  which  (Md.)  554;   Crandall  v.  State,  10  Conn, 

the  elective  franchise  is  exercised,  and  is  343;  Oliver  v.  Mills,  11   Allen  (Mass.), 

purely  dependent   upon    the    municipal  281.     There  are,  however,  many  rights 

regulations  of  the  State.     It  is  not  neces-  and  privileges  which  depend  upon  actual 

sary  to  determine  whether  the  voter  is  a  residence,  such  as  the  right  to  vote,  to 

•  citizen  of  the  United  States.     Spragin's  have  the  benefit  of  the  exemption  laws, 

V,  Houghton.  2  Scam.  (3  111.)  377.  to  take  fish  in  the  waters  of  the  State, 

An  alien  otherwise  qualified  may  vote  and  the  like.     Cooley's  Const.  Lim.  (4th 

at  elections  of  borough  officers  in  Pitts-  Ed.)  498. 

hurg,     Stewart  v.  Foster,  2  Binney  (Pa.),  The  State  of  Virginia  can  prohibit  the 

120.  citizens  of  other  States   from   planting 

Judge  Sharswood  says:  **It  is  a  com*  oysters  in  a  stream  in  that  State  where 

mon  error  to  connect  the  elective  fran-  the  tide  ebbs  and  flows.     The  right  can 

/:htse  inseparably  with  citizenship,  as  if  be  granted  to  its  own  citizens  exclusively, 

elector  and  citizen  were  convertible  terms.  Such  a  right  is  not  a  privilege  or  immu- 

In  regard  to  the  persons  who  shall  exer-  nity  of  general  but  of  special  citizenship, 

•cise  this  franchise  in  each  State,  it  is  deter-  It  does  not  belong  of  right  to  the  citizens 

mined  entirely  by  the  constitution   and  of  all  free  governments,  but  only  to  the 

laws  of  the  State.     They  may  confer  the  citizens  of  Virginia.     They  own   it  by 

privilege    on    aliens,    negroes,    Indians,  citizenship  and    domicile  united.      Mc- 

women,  and  children.     Even  in  regard  Cready  v,  Virginia,  94  U.  S.  391. 

to  the  choice  of  representatives  in  Con-  A  corporation  aggregate  is  not  a  citizen 

gress  and  electors  of  president  of  the  within  the  meaning  of  the  clause  of  the 

United  States,  the  Federal  constitution  United  States  constitution  which  declares 

leaves  the  matter  entirely  in  the  hands  *'the  citizens  of  each  State  shall  be  en- 

of  the  State."     i  Sharswood's  Bl.  Com.  titled  to  all  the  privileges  and  immunities 

376.  note.  of  citizens  of  the  several  States."    Ducat 

The  provisions  of  the  Illinois  constl-  v.  City,  etc.,  48  111.  172;  Paul  v.  Virginia, 
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8  Wall.  (U.  S.)  i68;  Bank  of  U.  S.  v.  State  a  license  for  selling  merchandise, 

Earle,  13  Pet.  (U.  S.)  519.  etc.,  within  said   district.     Sabine  Rob- 

*'  Immunities"  and    *'  privileges'*    do  bins»  of  Ohio,  was  fined  for  selling  in 

not  mean  the  right  to  hold  office  or  to  this  district  without  a  license.     He  ap- 

vote.     They  mean  that  all  citizens  of  the  pealed  to  the  State  supreme  court,  which- 

United  States  shall  have  the  right  to  ac-  sustained  the  decision  of  the  lower  court, 

quire  property  and  hold  it,  and  this  prop-  Then  he  carried  the  case  to  the  United 

erty  shall  be  protected  and   secured  by  States  supreme  court,  which  held  the  law 

the  laws  of  the  State  in  the  same  manner  unconstitutional.     The  court  held  that 

as   the   property  of  the  citizens  of  the  this  law  of  Tennessee  was  an  attempt 

State  is  protected.     That  this  property  to  regulate  commerce  among  the  States, 

shall  not  be  subject  to  any  burdens  or  that  interstate  commerce  in  the   United 

taxes  not  imposed  on   the   property  of  States  must  be  regulated  by  one  system, 

citizens  of  the  State.     Campbell  v.  Mor-  and  not  by  a  multitude  of  State  regula- 

ris,  3  H.  &  McH.  (Md  )  554;  Wiley  v,  tions.     They  hold  that  the  constitution 

Parmer,  14  Ala.  637;  Oliver  v.  Mills.  11  of  the  United  States  gives  Congress  the 

Allen  (Mass.).  268;  People  v.  Thurber,  exclusive   power    over    interstate    com- 

13  111.   554;  Cincinnati,  etc..   Insurance  merce  whenever  the  subjects  of  it  are 

Co.  V,  Rosenthal,  55   111.  85;   Manufac-  national  in  their  character  or  admit  of 

tnring  Co.  v,  iCtna  Ins.  Co.,  2  Paine  (C.  one  uniform  system  of  regulation,  as  was 

C),  501.  decided  in  Cooley  v.  Board,  etc.,  12  How. 

As  to  these  rights  of  citizens  of  the  (U.  S.)  299,  and  virtually  involved  in  the 

several    States,    see    United    States    v,  case  of  Gibbons  v.  Ogden,  9  Wheat.  (U. 

Cruikshanks,   92    U.    S.    542;    Paul    v,  S.)  i,  and  affirmed  in  many  recent  deci- 

Hazleton,  37  N.  J.  L.   106;  Bartemeyer  sions,  such  as   Brown  v,   Maryland,  7 

V,  Iowa,  f8  Wall.  tU.  S.)  129;  Murray  v.  How.  (U.  S.)  283;  Crandall  v.  Nevada,  6 

McCarty,  2  Munf.  (Va.)  393;  Bradwellv.  Wall.  (U.  S.)  35;  Ward  v.  Maryland.  12 

State,  16  Wall.  (U.  S.)  130;  Lemmon  v.  Wall.  (U.  S.)  418;  Tax  Cases,  15  Wall. 

People,  26  Barb.  (N.  Y  )  270;  Jeflferson-  (U.  S.)  232;  Henderson  v.  Mayor,  etc.. 

ville,  etc.,  R.  Co.  v,  Hendricks,  41  Ind.  92  U.  S.  250;  Railroad  Co.  v,  Husen,  95 

71;  Amy  V.  Smith,   i   Litt.  (Ky.)  326;  U.  S.  465;  Mobile  v.  Kimball,  102  U.  S. 

Sears  v.  Commissioners,   etc.,   36  Ind.  691;  Gloucester,  etc.,  v.  Pennsylvania, 

267;  Crandall  v.  Sute,   10  Conn.   340;  114  U.  S.  196;   Wabash  R.  Co.  v.  Illi- 

Fire  Department  v,  Helfenstein,  16  Wis.  nois.  118  U.S.  557. 
142;  Com.  V.  Towles,  5  Leigh  (Va.),  743;        Where  the  power  of  Congress  is  exclu- 

Haney  v.  Marshall,  9  Md    194;  Ins.  Co.  sive,  but  fails  to  legislate  in  this  regard, 

V.  Com.,  5  Bush  (Ky.),  68;  Slaughter  v.  the  subject  shall  be  free  from  restrictions 

Com.,  13  Gratt.  (Va.)  767;  Stale  v.  Mid-  or  impositions,  and  the  States  must  not 

bury,  3  R.  I.  138;  People  v.  Coleman,  4  act  in  this  matter  except  as  to  local  con- 

Cal.  46;  Butler  v,  Farnsworth.  4  Wash,  cerns,  and  any  legislation  by  the  States 

C.  C.  loi;  4  s.  c,  N.  £.  Rep.  (Ind.)  160;  otherwise  is  repugnant  to  such  freedom. 

License    Cases,    5    How.   (U.   S.)    582;  In   confirmation   of    this  the   following 

Thorpe  v.  Railroad  Co.,  27  Vt.  149.  cases  are  in  point:   Gibbons  v.  Ogden, 

A  State  cannot  impose,  for  the  privi-  9  Wheat  (U.  S.)  i;  Passenger  Cases,  7 

lege  of  doing  business,  a  greater  license  How.  (U.  S.)  283;  Tax  Cases,  15  Wall. 

tax  upon  nonresidents  than   upon  resi-  (U.  S.)232;  Railroad  Co.  v,  Husen,  95  U. 

dents.     Ward  v,  Maryland,  12  Wall.  (U.  S.  465;  Welton  v,  Missouri,  91  U.  S.  275; 

S.)4i8.  County,  etc.,  v,  Kimball.  102  U.  S.  691;. 

A  law  imposing  a  license  fee  upon  Brown  z/.  Houston,  114  U.  S.  622;  Wall- 
drummers  for  selling  imported  goods,  ing  v,  Michigan,  116  U.  S.  446;  Pickard 
which  is  not  required  of  agents  selling  v,  Pullman,  etc.,  117  U.  S.  34;  Wabash 
goods  manufactured  within  the  State,  is  R.  Co.  v.  Illinois,  118  U.  S.  557. 
invalid.  Webber  v,  Virginia,  103  U.  S.  The  State  can.  by  virtue  of  its  police 
344;  Welton  V,  Missouri,  91  U.  S.  275;  power,  provide  ifor  the  security  of  the 
New  Orleans  v.  Boat  Co.,  33  La.  Ann.  lives,  lijnbs,  health,  and  comfort  of  its 
647;  Higgins  V,  Lime.  130  Mass.  i;  citizens  and  the  protection  of  their  prop* 
Robbtns  v.  Taxing  District,  etc.,  19  erty.  It  can  provide  for  the  internal 
Chicago  Leg.  News  (U.  S.  S.  C),  217,  regulation  of  its  domestic  affairs,  such  as 
March  19,  1887.  This  last  case  involved  the  regulation  of  highways,  canals,  rail- 
tbese  facts:  There  was  in  force  a  statute  roads,  and  other  commercial  facilities, 
of  Tennessee  in  the  taxing  district  of  when  they  do  not* affect  interstate  affairs. 
Shelby  county  (formerly  city  of  Memphis),  A  State  can  impose  taxes  on  all  property 
which  imposed  on  all  drummers  and  within  its  limits,  but  it  cannot  impose- 
othen  in  like  business  outside  of  the  taxes  upon  persons  passing  through  the- 

268 


Property  Bighto                         CITIZENSHIP.  m  Affeeto4  by  CItiMBiliip. 

6.  Property  Bights  ai  Affected  by  Cituenihip  (See  also  notes  under 
section  5,  ante^ — Every  citizen  of  the  United  States  is  capable  of 
holding  and  acquiring  title  to  land  by  purchase,  provided  he  is 

under  no  disability  so  he  cannot  contract,  and  all  citizens  may  take 

by  descent  or  devise.^  An  alien  cannot  acquire  title  to  real  prop- 
erty by  descent,  or  by  other  mere  operation  of  law.* 

This  common-law  rule  as  to  aliens  has  been  greatly  modified  or 
abolished  by  the  several  States.* 

State,  or  coining  into  it  temporarily,  es-  The  supreme  court  of   Tennessee   de- 

pecially  if   connected  with    foreign  or  cided  that  the  license  is  only  required  of 

interstate  commerce.     It  cannot  impose  "drummers  and  all  persons  not  having 

taxes    upon     property    imported    from  a  licensed  house  of  business  in  the  taxing 

abroad   or  from    another    State,    which  district  offering  for  sale  or  selling  goods, 

has  not  become  a  part  of  the  mass  of  wares,  or  merchandi:>e  therein  by  sam- 

property  therein.     It  cannot  discriminate  pie,"  and  that  this  means  nothing  more 

against  property  from  other  States.     The  than  that  any  person  who  sells  by  sam- 

business  of  a  drummer  is  not  a  privilege,  pie  shall  pay  the  tax,  which  is  the  correct 

The  i>eople  of  this  country  are  citizens  of  interpretation.     **  It  will  be  time  enough 

the  United  States  as  well  as  of  individual  to  consider  whether  a  non-resident  can 

Sutes,  and  have  rights  under  the  consti-  be  taxed   for    merely  soliciting    orders 

tution  of  the  United  States  independent  without  having  samples  when   such  a 

of  the  individual  States,  and   free  from  case  arises.      That    is  not    this  case." 

any  molestation  from  them.     When  the  Chief  Justice  Waite  and  Justices  Field 

goods  are  imported   into  the  State  and  and  Gray. 

become  a  portion  of  the  great  mass  of  1.  3  Bouvier's  Inst.  No.  1995. 

property,  then  the  State  can  impose  a  8    Calvin's  Case,  7  Co.  25  a. 

tax  on   them   in  like  manner  as  other  These  statutes  must  be  strictly  con- 

goods  of   similar  character   are  taxed,  strued,  as  they  are  in  derogation  of  the 

Brown  v.  Houston,  114  U.  S.  622;  Ma-  common  law.     Spratt  v,  Spratt,  4  Pet. 

chine  Co.  v.  Gage,  100  U.  S.  676.    But  the  (U.  S.)  393, 

sale  of  such  goods  cannot  be  taxed  before  The  following  is  the  summary  of  the 

they  are  imported  into  the  State,  as  that  law  up  to  January  i,  1887,  as  to  aliens 

would   be    taxing    interstate    commerce  taking  by  purchase  or  descent  and  trans- 

itself.     Interstate  commerce  cannot  be  mitting  by  inheritance  as  a  native  citi* 

taxed  even  if  the  State  should  tax  in  like  zen: 

manner  its  domestic  commerce.      Tax  Alabama. — Resident  alien  placed   on 

-Cases,  15  Wall.  (U.  S.)  232.    Negotiating  same  footing  as  a  citizen, 

for  the  sale  of  goods  which  are  in  another  Arkansas. — Resident  aliens  have   the 

State  for  the  purpose  of  importing  them  same  rights  as  to  realty  as  citizens, 

into  the  State  where  the  sale  is  made  is  California. — All  restrictions  removed, 

interstate  commerce.  except  the  alien  must  make  his  claim  of 

If  selling  goods  by  sample  by  drum-  property  within  five  years  of  the  accrual 

mers  is  injurious  to  the  local  affairs  of  of  his  title. 

the  individual  States,  Congress  has  the  Colorado. — Aliens  have  the  same  rights 

exclusive  power  to  provide  a  remedy.  as  citizens  as  to  realty. 

'*  The  confusion  into  which  the  com-  Connecticut.  —  Resident     aliens     and 

merce  of  the  country  would  be  thrown  by  Frenchmen    are    given    same    property 

being  subject  to  State  legislation  on  this  rights  as  citizens. 

subject  would  be  but  a  repetition  of  the  Dakota. — No  restrictions  as  to  property 

disorder  which  prevailed  under  the  Arti-  rights. 

cles  of  Confederation."    Three  of  the  Delaware. — No  restrictions  as  to  rcsi- 

justices  dissent  from  this  decision,  and  dent  aliens,  who  have  made  the  prelimi- 

hold  that  the  license  fee  was  demanded  nary  oath  of  citizenship, 

for  the   privilege  of    selling    goods  by  District  of  Columbia. — An  alien  may 

sample  within  the  State;  that  the  fee  is  inherit  from  a  natural  citizen  such  lands 

exacted  from  all  alike  who  do  that  kind  as  he  acquired  by  deed  or  will  before 

of  business  unless  they  have  "  a  license  naturalization. 

house  of  business"  in  the  said  district,  Florida. — No  property  restrictions  im** 

thus  showing  no  discrimination  between  posed  on  aliens. 

its  own  citizens  or  citizens  of  other  States.  Georgia.  — Aliens,  except  enemies,  have 

Osborne  v.  Mobile,  16  Wall.  (U.  S.)  481.  all  the  rights  of  citizens  as  to  realty. 
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Property  Sighta  CITIZENSHIP.         as  Affected  by  Citiieiuhip. 

Illinois,  —  No    property    restrictions:  may   purchase  land   not  exceeding  five 

aliens  are   placed  on   an  equal  footing  thousand  acres,  nor  in  net  annual  income 

with  citizens.  twenty  thousand  dollars,  the  same  as  citi- 

Indiana, — An  alien  can  acquire  title  to  zens.     Aliens    may   take,  hold,    without 

land  by  descent   or  devise.     If  a  non-  limit,  realty  acquired  by  devise  or  descent, 

resident,  he  can  hold  land  acquired  by  Titles  derived   through  aliens  prior   to  ' 

descent  five  years  after  the  settlement  of  April  26,  1869,  were  confirmed  by  an  act 

the  inheritable  estate.  of  that  date.  By  act  of  1881  conveyances 

Iowa. — Aliens    may    acquire,    inherit,  of  realty  liable  to  escheat  before  inquisi- 

hold   and   dispose  of  real    or    personal  tion  has  been  taken  against  the  same  are 

property,    and  all  distinctions  between  indefeasible  in  the  grantee  as  to  any  right 

aliens  and  citizens  in  this  respect*  are  of  escheat  in  the  State, 
abolished.  Rhode  Island. — No  restriction    as    to 

Kansas. — Aliens  have  same  property  aliens  holding  realty. 

rights  as  citizens.  South    Carolina. — No    distinction    be- 

Kentucky. — Aliens,  not  enemies,  after  tween  citizens  and  aliens  as  to  the  pur- 

the  preliminary  oath  of  citizenship,  hold  chase,  enjoyment,  or  descent  of  property. 

as  citizens  do.  Tennessee. — Aliens  have  the  same  rights 

Louisiana, — No  law  forbidding  aliens  as  citizens. 

holding  and  transmitting  real  estate.  Texas. — Aliens  may  take  and  hold  real 

Maine  — No  restrictions.  or  personal  property  by  devise  or  descent, 

Maryland. — No  restrictions  except  to  in  the  same  manner  in  which  citizens  of 

alien  enemies.  the  United  States  may  take  and  hold  real 

Massachusetts. — Aliens  may  take,  hold,  or  personal  property  by  devise  or  descent 

and  transmit  real  estate  as  citizens.  within  the  country  of  such  aliens. 

Michigan.  — Aliens  have  the  same  rights         Utah. — Aliens  resident  take  by  descent 

to  realty  as  citizens.  and    inherit  ^as    citizens.     Non-resident 

Minnesota. — An  alien  has  same  rights  aliens  must  claim  an  inheritance  in  the 

as  citizens  as  to  realty.  estate  of  the  deceased  within  five  years 

Mississippi. — No  restrictions.  after  the  death  of  the  person  from  whom 

Missouri, — No  restrictions.  he  claims  succession. 

Montana, — No  law  on  the  subject.  Vermont.  —  No    prohibition    against 

Nebraska.  —  No    distinction    between  aliens  holding  realty.     No  law  for  the 

aliens  and  citizens.  forfeiture  of  aliens*  estates;  still  the  power 

Nevada.— ^o  restrictions  except  as  to  exists  as  a  right  of  sovereignty,  but  has 

Chinese.  never  been  exercised. 

New    Hampshire. — No    restriction    to         Virginia. — Aliens. except  enemies,have 

resident  aliens.  the  same  property  rights  as  citizens. 

New  Jersey. — No  restriction  upon  alien         Washington. — All  aliens  [except  Chi- 

friend.  nese]  have  the  same  property  rights  as 

New  Mexico. — No  restrictions.  citizens. 
'     New  York. — By  act  of  1874,  an  alien         West    Virginia. — Aliens,   except  ene- 
is  enabled  to  take  land  by  descent  from  mies,  have  the  same  property  rights, 
alien  citizen.     Devises  to  aliens  are  void.  Wisconsin. — No  restrictions  as  to  prop- 
But  a  resident  alien  after  filing  with  the  erty  rights. 

Secretary  of  State. a  deposition  declaring        It  has  been  argued    that    fixing  the 

his  intention  of  becoming  a  citizen  may  status  of  the  alien  as  to  property  rights 

take,  hold,  sell,  and  mortgage  real  estate  belonged  to  the  United  States,  because 

as  if  he  was  a  citizen,  for  six  years,  but  they  have  exclusive  control  of  the  rela- 

not  to  devise  or  lease  real  estate  until  he  tions  between  this  country  and  foreign 

is  admitted  to  citizenship.     The  devisee  nations.     State  v.  Railroad  Co.,  25  Vt. 

or  grantee  of  the   realty   of  a  resident  433. 

alien  who  has  died  after  the  devise  or        But  this  right  conferred  by  States  upon 

grant  may  hold  same,  whether  citizen  or  aliens  to  hold,  by  purchase,  descent,  and 

alien;  but  if  an  alien,  he  must  file  a  dec-  devise,  realty,  does  not  confer  the  right 

laration  of  his  intention  of  becoming  a  of  citizenship.     Montgomery  v.  Dorion, 

citizen.     Letters  testamentary  or  of  ad-  7   N.  H.  475;  Etheridge  v.  Doe  ex  dem. 

ministration  cannot  be  granted  to  non-  of  Malemper.  18  Ala  565. 

resident  aliens.  The  power  of  the  United  States  to  pro- 

North  Carolina, — No  restrictions.  vide  by  treaty  for  rights  and  privileges 

Ohio. — An  alien  can  inherit  and  trans-  to  be  allowed  to  aliens,  with  regard  to 

mit  as  a  citizrn.  realty,  has  been  recognized.    Hauenstein 

Oregon. — No  restrictions  imposed.  v.  Lynham,   100  U.   S.  483;  People  v. 

Pennsylvania. — Aliens,  except  enemies,  Gerke,  5  Cal.  381.     But  this  right  was 
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Bzpktriuion.  CITIZENSHIP— CITY— CIVIL. 

7.  XxpotriatioiL — Expatriation  is  renouncing  one's  allegiance  to 
his  native  country.*  Expatriation  is  forsaking  ojie's  countiy.with 
a  renunciation  of  his  allegiance,  with  the  intention  of  becoming  a 
permanent  resident  and  citizen  of  another  country.* 

CITT.  (See  also  MUNICIPAL  Corporation.)— In  England,  a 
city  was  an  incorporated  town  which  was  or  had  been  the  see  of  a 
bishop. 

In  the  United  States  this  definition  has  never  been  applicable, 
and  a  city  may  be  defined  as  an  incorporated  town,  invested  by 
the  sovereign  power  with  the  highest  grade  of  municipal  duties 
and  privileges,  and  having  the  power  to  legislate  upon,  decide,  and 
control  local  and  subordinate  matters  pertaining  to  its  respective 
locality.' 

CmL. — Pertaining  to  a  city  or  State,  or  to  a  citizen  in  his  rela- 
tions to  his  fellow-citizens  or  to  the  State,  as  civil  rights,  civil  gov- 
emifient.*     Pertaining  to   an   organized  community ;  reduced  to 

questioned  in  Siemssen  v.  Bofer,  6  Cal.  4.  The  word  hai  a  variet]'  of  applica- 
3SO.  tionE;  but  in  almost  all  one  may  readily 
The  policy  adopted  by  the  United  States  trace  the  idea  o(  the  character,  priTilegei, 
in  thii  respect  has  been  to  stipulate  that  or  pecoliarities  of  the  ancient  ciliien. 
aliens,  subjects  of  the  sovereignty  with  Thus  it  is  now  used  in  opposition  to  what 
whom  the  treaty  is  made,  shall  be  allowed  is  military  i  again,  in  contrast  with  bar- 
to  sell  their  lands,  and  within  a  certain  barous,  uncivilized,  or  rustic;  and  in  turn 
time  be  allowed  to  withdraw  the  proceeds  as  the  opposite  of  that  which  is  ecctesias- 
of  such  sales.  When  the  time  designated  tical  or  priestly;  and  it  may  designate 
has  expired  under  the  treaty,  if  the  prop-  that  which  Is  for  the  individual  in  dis- 
erty  remains  unsold,  the  State  may  take  tincilon  from  the  governtnent.  Bat  in  all 
advantage  of  the  forfeiture.  Yealier's,  these  uses  it  presents  the  citizen  as  the 
etc.,  V.  Veaker's.  etc.,  4  Met.  (Ky.)  33.  standard  with   which  the  other  is  com- 

1.  Webster's  Diet.  pared.     Abbott's  Diet. 

S.  Wharton's  L.  Diet.  Aa  Onn^A  to   Crfmlual  Is  BtatnU.— 

The  doctrine  of  the  common  law  was  Where  a  statute  required  all  process  upon 

that  natural-born   subjects  owe  an  alle-  recognizances  in  criminal  cases  to  cod- 

giance  to  the  sovereign  which  they  can-  elude  "  against  the  peace  and  dignity  of 

not  absolve;  that  natural  allegiance  was  the  commonwealth  of  Kentucky,    and  » 

primitive  and  intrinsic,  perpetual  and  in-  scire  facial  issued  on  a  recogniiance  10 

delible,  and  cannot  be  divested  without  keep  the  peace  did  not  so  conclude,  the 

the  consent  of  the  prince  to  whom  ii  was  omission  was   held   fatal   on   demurrer. 

first  due.     I  Bl    Com.  3701  I   Hale's  P.  The  court  say:  This  is  very  clearly  not  a 

C.  68;  Foster's  Cr.  L.  17,    59,    184.  '  At  civil  case,  but  in  our  opinion  should  be 

one  time  the  United  States  held  the  same  considered  as  embraced  by  the  expression 

doctrine.     Murray  v.   Betsey,  3  Cranch  "in  all   criminal  cases"as  used  in  the 

(U.   S.),  64:  Talbot   V.  Janson,  3   Dall,  sUtuteV     Applegate    v.   Comm.,   7  B. 

(Pa.)i33;  Shanksi/.  Duponi,  3  Pel,  (U.  Mon.  (Ky.>t2.    , 

S.)  343.  In    Maisachuscltt.   a  complaint  \ef  a 

Congress  has  enacced  that  expatriation  woman  under  the  bastardy  act  accusing 

is  a  natural  right  of  all  persons.     U.  5.  a  man  of  being  the  father  of  her  bastard 

Rev,  Stat,  sees.  1999.  1000.  3001.     Als-  child,   though   in   some   respects  in  the 

berry  ».  Hawkins,  9  Dana  (Ky.),  178.  form  of  a  criminal  proceeding,  was  held 

A  British  subject  ceases  to  be  such  on  to  l>c  in  substance  and  cSect  a  civil  suit, 

becoming  naturalized  in  a  foreign  State.  Wilbur  v.  Crane.  13  Pick.  (Mass.)  3S4. 

33  Vict.  c.  14,  sec.  6.  In  Nev)  Jersey,  it  is  held  that  where  in 

S.  The  general  principles  of  Ian  afiect-  statutes   passed   at  various   times  frotn 

ing  the  government  of  strktly  municipal  1798  to  18S2  the  phrase  '   every  suit  of  » 

corporations,  such  as  cities,  towns,  and  civil  nature  at  law"  was  used,  the  tegis- 

villages,  can  best  be  considered  under  the  latore  intended  not  to  include  actions  tot 

title  Municipal  CoRPOKATtoNS.  statutory   penalties.     The    court  siy^ 
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MUkitt.   CIVIL  ACTION— CIVIL  DAMAGE  ACTS,      StatotM. 

order;  subject  to  government,  as  civil  society.^     (See  also  Civil 
Rights  ;  Civil  Damage  Acts  ;  Municipal  Law.) 

CIVIL  ACTIOV. — ^In  the  dvil  Law. — A  personal  action  which 
is  instituted  to  compel  payment,  or  the  doing  of  some  other  thing 
which  is  purely  civil.* 

At  Common  Law. — An  action  which  has  for  its  object  the  recov- 
ery of  private  or  civil  rights,  or  compensation  for  their  infraction.' 
(See  also  ACTION.) 

dva  COKFOEATIOV.     See  Corporation. 

CIYIL  DAKAOB  ACTS.    See  also  Intoxicating  Liquors. 

Statutes,  257.  Injuries  to  the  Person^  261. 

Cmaitutionaliiy,  257.  Injuries  to  Property^  262. 

Who  Liable,  2  58.  Injuries  to  Means  of  Support .  262. 

Dmler  Liable  for  Saie  Ify  Agent  or  Death,  265. 

Servant,  258.  Compensation  for  Nursings  267. 

Intoxication  Produced  by  Several  Actual  and  Exemplary  Damages,  267. 

Sellers,  258.                           [260.  Mitigating  Circumstances,  268. 

Liability  of  Owner  of  Premises,  Who  has  a  Right  of  Action,  269. 

Injuries  for  which  Damages  may  be  What  Bars  the  Action,  270. 

claimed,  261.  Evidence,  271. 

L  BtatotML— In  several  States  statutes  have  been4)assed  giving 
to  various  parties,  as  husbands,  wives,  children,  parents,  guard- 
ians, employers,  and  others  who  have  sustained  injury  in  person 
or  property  or  means  of  support  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  such 
person,  the  right  of  action  in  his  or  her  name  against  any  person 
who  has,  by  selling  or  giving  away  intoxicating  liquors,  caused  the 
intoxication  in  whole  or  in  part ;  and  this  right  of  action  is  in 
fflany  States  extended  against  the  owners  of  the  premises  on  which 
such  intoxicating  liquors  are  sold.* 

^  CoBftitationality. — These  acts  have  been  held  to  be  constitu- 
tional; and  even  the  fact  that  the  seller  has  been  licensed  to  sell 
intoxicating  liquors  does  not  abrogate  the  right  of  the  State  to 
n^e  him  subject  to  an  action  for  damages  resulting  from  intoxi- 
cation produced  by  intoxicating  liquor  sold  or  given  by  him.* 

^3e  the  term  rxtrt/ may  be  applied  to  v,   Wendell,    57    Ind.    171;    Jackson   v. 
^A>vof  litigation  in  contradistinction  Reeves,  53  Ind.   231;  Moran  v.  Good- 
ie) Uut  which  is  criminal,  it  may  also  with  win.  130  Mass.  158;  s.  c,  39  Am.  Rep. 
pppriety  be  applied    to    the  nature  of  443;   Kreiter  v.  Nichols,  28   Mich.  496, 
I  ligation  as  growing  out   of   the  rela-  Volans  v,  Owen,  74  N.  Y.  526;  s.  c,  30 
tjOQs  of  citizens  inter  sese,  rather  than  Am.  Rep.   337;  Baker  v.  Pope.  2   Hun 
tWr  relations  to  the  State.      Koch  v.  (N.  Y.),  556;  Bertholf  v.  O'Reilly.  74  N. 
\aiiderhoof,9Atl.  Repr.  773;  11  E.  Repr.  Y.  509;  s.  c,  30  Am.  Rep.  323;  Met  Bd. 
5"  of    Excise    v.    Barrie,    34    N.   Y.   657; 
J.  Webster's  Diet  Phelps  v.  Racey,  60  N.  Y.  ii;  Franklin 
».  Pothier  Introd.  Gen..auz  Cont  119.  v,  Schermerhorn,  15  N.Y.  Supr.  Ct  112; 
••  Boavier's  Law  Diet  State  v.  Ludington,  33  Wis.  107;  Wight- 
*•  See  the  various  statutes.  man  v,  Devere,  33    Wis.    570;    Werner 
••  Bedore  v.  Newton,  54  N.  H.  117;  v,  Edmiston,  24  Kans.  147;   Stanton  9, 
^^^er  V.  State,  49  Ind.  460;  Homing  Simpson,  48  Vt.  628. 
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3.  Who  liable. — Dealer  Liable  for  Sales  by  Agent  or  Srrvmtf. — 
The  right  of  action  for  damages  is  not  confined  to  cases  where  the 
liquor-dealer  made  the  sal,e  himself,  but  extends  to  cases  where  the 
sale  was  made  by  his  agent  even  against  his  express  orders.  And 
the  servant  or  agent  will  in  such  a  case  also  be  personally  liable.^ 

Intoxication  Produced  by  Several  Sellers. — It  will  be  no  defence 
to  the  seller  that  the  intoxication  which  caused  the  injury  was  pro- 
duced in  part  by  liquor  sold  by  others/^ 

1.  Peterson  v.  Knoble,  35  Wis.  80;  Smith  the  full  extent  of  the  injury;  and  all  such 

V.  Reynolds,  &  Hun  (N.  Y.),  128;  Keedy  persons  may  be  joined,  or  any  one  may 

7/.  Howe,  72  111.  133;  Fentz  v.  Meadows,  be  sued.     Fountain  v.  Draper.  49  Ind. 

72  111.  540;  Kreiter  z/.  Nichols,  28  Mich.  441;  Emory  v.  Addis,  71  111.  273:  Boyd 

496;     Kehrig  v.   Peters,  41   Mich.  475,  «/.  Watt,  27'Ohio  St.  259:  Rose  v.  Perkins, 

478;   Bodge  V.   Hughes,   53  N.  H.  614;  9   Neb.    304;    s.  c,  31    Am.    Rep.  409; 

Barnaby  v.  Wood,  50  Ind.  405.  Kearney  v.    Fitzgerald,  43    Iowa.  580; 

Where  thesale  was  made  by  the  son  of  Bodge  v.  Hughes.  53  N.  H.  614;  Werner 

the  saloon  keeper,   the  latter  was   held  v.  Edmiston,  24  Kans.  147.  153.   Compare 

liable.     Worley  i/.   Spurgeon,  38   Iowa,  Jackson  z/.  Brookins,  5  Hun(N.  Y.),  530. 

465.  There  being  evidence  tending  to  prove 

A  master  is  liable  if  his  servant,  in  the  that  the  deceased  was  intoxicated  on  the 

•course  of  his  master's  business,  sells  in-  fatal  day,  and  it  being  contended  on  the 

toxicating  liquor,  after  notice  requesting  part  of  the  defendants  thaC  he  was  not 

the  master  not  to  do  so,  10  a  person  who  intoxicated,   notwithstanding   such    evi- 

has  the  habit  of  drinking  intoxicating  dence,  because  they  had  not  sold  him 

•liquor  to  exces8,«although  the  master  has  enough  liquor  to  make  htm  intoxicated, 

instructed  the  servant  not  to  make  a  sale  held,  that  it  was  not  error  on  the  part  of 

■  to  such  person,  and  the  sale  is  without  the  court  to  instruct  the  jury  that  "it  was 

the  knowledge  and  consent  of  the  master,  not  necessary  on  the  part  of  the  plaintiffs 

•George  v.  Gobev,  128  Mass.  289;   s.  c,  to  prove  that  the  defenda/its  sold  all  the 

35  Am.   Rep.   376;  Keedy  v.  Howe,  72  liquor  that  may  have  produced  the  in- 

111.  133.  toxication."  etc.,  nor  to  allow  counsel  for 

Where  A,  however,  sells  to  B  and  B  the  plaintiffs  to  urge  to  the  jury  that, 

'to  C,  and  C  becomes  intoxicated  and  in-  rather  than  reject  the  evidence  before 

jures  D,  D  can  recover  of  B,  but  not  of  them  of  the  intoxication  of  the  deceased, 

A.     Bush  V.  Murray,  66  Me.  472.  they  might  presume    that  he  obtained 

There  must  be  proof  of  the  fact  and  drank  liquor  elsewhere  which  also 
that  the  liquor  was  obtained  with  the  contributed  to  his  intoxication.  Kerkow 
-consent  of  the  seller  or  his  servant,  v,  Bauer,  15  Neb.  150. 
Where  the  party  who  became  intoxicated  In  an  action  by  a  wife  against  two 
was  an  employee  in  a  brewery,  and  persons  for  injury  to  her  means  of  sup- 
simply  took  the  liquor  without  the  con-  port,  resulting  from  the  habitual  intoxi- 
sent  of  the  owner  or  his  servants,  the  cation  of  her  husband,  caused  by  intoxi- 
owner  will  not  be  liable.  And  taking  eating  liquors  sold  and  furnished  him  by 
pay  for  the  liquor  consumed  will  not  act  the  defendants,  and  where,  from  the 
as  a  ratification 'and  make  it  a  sale,  facts  found,  it  appears  that  the  defend* 
Kreiter  v.  Nichols,  28  Mich.  496.  ants  each  sold  intoxicating  liquors  to  the 

8.  Woolheather   7/.    Risley,    38   Iowa,  husband,  and  that  they  were  in  no  way 

486;  Sibila  V.  Bahney,  34  Ohio   St.  399,  connected  in  business,  and  that  neither 

409;    Hackett  v.  Smelsley,  77   111,    109;  of  them  was  in  any  way  interested  in  the 

Roth  V.  Eppy,  do   111.  283;    Bryant  v.  sales  made  by  the  other;  but  that  the 

Tidgewell,  133  Mass.  86.  husband  of  the  plaintiff,  during  the  time 

The  statute  in  effect  declares  the  act  of  in  which  the  sales  were  made,  was  ha- 

producing    intoxication    a    wrong,    and  bitually  intoxicated,  and  that  the  sales 

makes  every  one  who  has  contributed  were    made    by    both    defendants   with 

to    it   by  furnishing*:   intoxicating  liquor  knowledge  of  this  fact,  and  the  sales  thus 

a    wrongdoer,    and    liable.     Elshire    v.  made  contributed  to  keep  up  said  habit. 

Schuyler.  15  Neb.  561.  Heldj  that  the  defendants  were  jointly 

Each   person  who,  by  selling,  barter-  liable.     Rantz  z/.  Barnes,  40  Ohio  St.  43. 

ing  or  giving  intoxicating  liquors,  con-  The  rule  will  be  different,  however. 

tributed  in  part  to  the  intoxication  caus-  when   the   drunkenness   complained    of 

iiiig  the  injury  complained  of,  is  liable  to  does  not  consist  of  a  mere  simple  fit  of 
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intoxication,  contributed  by  two  or  more,  is  an  habitual  drunkard,  and  has  been 

In  such  a  case  the  action  is  not  joint,  under  the  influence  oi  liquor  most  of  the 

but  several,  and  each  is  only  liable  for  the  time  for  two  years  before  the  action  was 

injury  produced  by  his  own  acts.     Hitch-  commenced,  the  refusal  of  an  instruction 

ner  v.  Ehlers.  44  Iowa,  40:  La  France  z\  that  *'  if  the  jury  find  from  the  evidence 

Krayer,  42  Iowa,  143;   Flint  v.  Gauer,  the  defendant  sold  plaintiff's  husband  in- 

66  Iowa,  696;  Ennis  v,  Shiley,  47  Iowa,  t'oxicating  liquors  at  a  time  when  he  was 

552;  Engleken  v,  Webber,  47  Iowa,  558;  sober,  and  that  at  such  times  he  did  not 

Jewett  V.  VVanshura,  43  Iowa,  574.  become  intoxicated,  they  should  not  con- 

An  instruction  that  if  defendant  sold  sider  such  sales  in  determining  the  amount 

beer  to  plain lififs  husband,  which  with  of  plaintiff's  recovery,"  is  not  error.     It 

beer  sold  him  by  others  produced  **  fits  is  enough  if  the  liquors  sold  by  the  de- 

of  intoxication."  he  was  liable  for  all  the  fendant  were  the  direct  cause,  either  in 

damage  caused  thereby,  was  erroneous,  whole  or  in   part,  of  the  intoxication. 

The  persons. furnishing  the  liquor  were  Jockers  v,  Borgman,  29  Kans.  109;  s.  c, 

■not    joint   wrong-doers,   but    each  was  44  Am.  Rep.  625. 

severally  liable  for  the  damage  caused  Where  a  person  while  drunk  broke  his 

by  his  own  acts.     Richmond  v,  Shickler,  leg  at  about  five  or  six  o'clock  in  the 

57  Iowa,  486.  afternoon,  and  there  was  no  evidence  to 

In  an  action  under  the  Civil  Damage  show  that  he  had  been  drinking  in  de- 
Act  to  recover  damages  to  means  of  sup-  fendant's  saloon  after  ten  or  eleven  o'clock 
port  by  reason  of  intoxication,-  caused  by  in  the  forenoon,  it  was  held  error  to 
liquors  sold  continuously  during  a  period  refuse  defendant  to  show  how  long  it 
of  three  years,  to  a  person  in  the  habit  of  usually  takes  an  intoxicated  person  to 
becoming  intoxicated,  the  defendant  may  become  sober  again.  Any  evi<k nee 
offer  evidence  to  show  that  during  the  tending  to  show  that  the  person  haa  be- 
same  period  such  person  became  intoxi-  come  sober  before  the  accident,  or  was 
cated  by  liquors  which  he  purchased  of  made  drunk  by  liquor  obtained  from 
other  persons,  and  it  was  for  the  jury  to  some  one  other  than  defendant,  is  admis- 
say  whether  such  sales  by  others  pro-  sible  and  proper.  If  the  person  intoxi- 
duced  independent  intoxication  or  not.  cated  had  recovered  from  the  effects  of 
Kirchner  v.  Myers,  35  Ohio  St.  85;  s.  c,  the  liquor  sold  him  by  defendant,  and 
35  Am.  Rep.  598.  Compare  Brannon  was  sober  at  the  time  of  breaking  his  leg, 
V,  Silvernail,  81  111.  434.  or  if  he  became  8ot>er  and  then  got  drunk 

Where  a  joint  action  will  not  lie  against  on  liquor  procured  from  others  before  the 

several  sellers,  it  follows  that  a  settle-  accident,  then  the  defendant  will  not  be 

ment  with  one  will   not  bar  an  action  liable.     Brannan  v.  Adams.  76  111.  331; 

against  another.     Jewett  v.  Wanshura,  Barks  v.  Woodruff,  12  111.  App.  96. 

43  Iowa,  574.  But  in  such  a  case  it  will  be  error  to 

Where  the  damages  complained  of  arise  instruct  the  jury  that  if  they  find  that 

from  incapacity  for  business  and  loss  of  there  was  time  between  the  drinking  and 

estate  caused  by  habitual   intoxication,  the  act  which  produced  the  injury  for  the 

and  it  becomes  impossible  to  separate  the  intoxicated  person  to  become  sober,  the 

damages  caused  by  others  from   those  seller  was  not  liable.     The  proper  ques- 

caused  by    the  defendant,  the  latter  is  tion  to  be  considered  was  whether  the 

liable  for  all  such  damages,  if  the  natural  drinker  had  in  fact  so  recovered.     King 

and  probable  consequences  of  his  illegal  v.  Haley,  86  111.  106. 

acts  were  to  cause  such  injury.     Boyd  v.  Although  the  several  parties  may  be 

Watt.  27  Ohio  St.  259;  Kearney  v,  Fitz-  individually  sued  for  damages,  there  can 

gerald,  43  Iowa,  80;  Steele  v,  Thompson,  be  only  one  satisfaction  for  the  injury. 

42    Mich.    594.      Compare    Huggins    v,  Kearney  v.    Fitzgerald,   43   Iowa,    580; 

Kavanagh   52  Iowa,  368.  Putney  «/.  O'Brien,  53  Iowa,  117;  Emory 

In  Boyd  v.  Watt.  27  Ohio  St.  259.  the  v.  Addis,  71  111.  273. 

court  sustained  the  following   proposi-  But    where     separate    actions    were 

tions:    i.  If  the  defendant  was  the  sole  brought  against  different  defendants  for 

cause  of  the  intoxication,  he  was  liable  alleged  injuries  to  a  wife's  "  means  of 

for  all  the  damages  resulting.    2.  If  some  support"  from   the   intoxication   of  her 

of  the  injury  was  caused  by  others,  he  husband,    the  petitions    in   form    being 

was  not  liable  for  damages  resulting  from  identical,  it  was  held  that  the  fact  that 

their  illegal  sales.     3.    If  the  damages  the  plaintiff  in  one  case  received  a  sum 

could  not  be  sepaVated,  then  he  was  liable  of  money  in  satisfaction   and  discharge 

for  all  injuries  to  which  he  had  contri-  of  her  cause  of  action  was  no  defence  in 

.buted  by  his  illegal  sales.  the  other  case,  if  In  fact  the  intoxications 

^  In  such  an  action,  where  the  husband  were  separate  and  distinct.     Miller  v. 
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Liability  of  Owner  of  Premises. — An  action  for  damages  will  lie 
not  only  against  the  seller  of  intoxicating  liquors,  but  also  against 
the  owner  or  lessee  of  the  premises  on  which  the  sale  was  made^. 
provided  the  owner  or  lessee  had  knowledge  of  the  fact  that  the* 
premises  were  used  for  the  sale  of  intoxicating  liquors.^ 

Patterson,   31   Ohio  St.  419.     See  also  taken  before  the  act  was  passed  did  not; 

Jackson  v.  Noble,  54  Iowa,  641.  exempt  her  from  liability;  that  the  pre- 

Evidence  that  the  plaintiff  had  com-  sumption  was  that  the  possession  origt- 

menced  another  similar  action   against  nally  taken  was  continued  in  view  of  the 

another  liquor-dealer  for  damages  accru-  laws  of  the  State  thereafter  enacted;  and- 

ing  during  the  same  period  is  inadmissi-  that  the  question  whether  M.  had  given^ 

ble.     Ward  v.  Thompson,  48  Iowa.  588.  permission   for    the  occupation   of    the 

1.  Bertholf  v.  O  Reilly.  74  N.  Y.  509;  building,   with    knowledge  that  liquors 

s.   c.    30  Am.    Rep.    323;    Granger    v.  were  to  be  sold,  was  properly  submitted' 

Knipper.  2  Cin.  (Ohio)  480;  Bowers  v.  to  the  jury.     Mead  v.  Stratton,  87  N.  Y. 

Pomeroy,  21   Ohio  St.  184;   English  v,  493;  s.  c,  41  Am.  Rep.  386. 

Beard,  51  Ind.  489;  McGee  v.  McCann,  In  order  to  the  establishment  of  a  lien- 

69  Me.    79:  Schroder,  v,  Crawford,   94  upon  the  building  in  which  intoxicating 

111.  357;  Hackett  v.  Smelsley,  77  111.  109.  liquors  are  unlawfully  sold,  the  consent 

It  is  immaterial  whether  the  sale  is  of  the  owner  to  the  unlawful  sales  need 

made  by  the  liquor- seller  himself,  or  his  not  be  shown  by  any  posit. 7e  and  affir> 

bar-lender  or  agent,  against  bis  tnstruc-  mative  act,  but  may  be  inferred  from  cir- 

tions  and  without  his  knowledge  or  au-  cumstances,  and  from  knowledge  of  the 

thority.    Smith  v,  Reynolds,  15   N.  Y.  illegal  sales  under  such  conditions   as 

Supr.  Ct.  128;    Keedy  v,  Howe,  72  III.  properly  to  call  forth  a  protest,  and  a< 

133.  failure  to  make  any  objection.     Loan  v. 

The  action  against  the  owner  or  lessee  Etzel.  62  Iowa,  429;  Putney  v.  O'Brien, 

of  the  premises  may  be  brought  against  53  Iowa,  117. 

him  alone,  or  against  him  and  the  seller  To  make  the  owner  of  the  premises 

jointly.     La  France  o. -Krayer,  42  Iowa,  liable,  it  must  be  proved  that  liquor  was 

143;  Jackson  V.  Brookins,  s  Hun(N.  Y.),  sold  and  the  sale  took  place  with  his 

530.  knowledge  and  consent.     A  failure  to 

In  Buckbam  v.  Grape,  65  Iowa,  535,  find  out  the  facts  and  mere  inactivity  to- 

it  was  held  that  in  such  cases  the  prop-  prevent  such  sales  is  not  sufficient.   State 

erty  owner  should  be  made  a  party  to  the  v,   Abrahams,   6   Iowa,  117;   Myers   v. 

original  action,  so  as  to  make  the  judg-  Kirt.  57  Iowa,  421;  Cobletgh  v.  McBride, 

ment  binding  upon  him.  45  Iowa,  116;  State  v,  Shanahan,  54  N. 

The  provision   of   the  statute  which  H.  437. 

holds  the  owner  of  real  estate  liable  for  The  owner  of  the  premises  is  entitled 

sales  of  intoxicating  liquors    does  not  to  a  trial  by  jury,  to  decide  whether  he 

apply  to  the  owner  of  prpperty  who  him-  consented  to  or  had  knowledge  of  the  use 

self  sells  liquor  therein,  but  applies  to  of  the  premises  for  the  sale  of  liquor, 

owners    who    permit  others  to  occupy  Loan  ».  Hiney,  53  Iowa,  89. 

and  use  the  property  for  such  purposes.  The  statutes  generally  provide    tbat 

and  in  such  case  the  complaint  must  show  where  the  lessor  of  thc^  premises  on  which* 

that  the  owner  had  knowledge  that  intoxi-  the  liquor  is  unlawfully   sold  acquires 

eating  liquors  were  to  be  or  had  been  sold  knowledge  of  this  fact,  he  may  maintain' 

therein.     Bamaby  v.  Wood,  50  Ind.  405.  an  action  for  forcible  entry  and  detainer. 

A  married  woman  who  owns  a  build-,  and  the  court  may  restore  possession  of 
ing  in   which   intoxicating    liquors    are  the  premises,  and  it  is  not  necessary  that 
sold  by  her  husband,  and  who  has  knowl-  such  forfeiture  should  have  been  first  de- 
edge  that  such   business  is  carried  on  clared  by  a  court  of  superior  jurisdiction, 
by   him,    is  liable  under  said  act.      A  When  the  landlord  seeks  to  avoid  a  lease - 
hotel  was  owned  by  defendant  M.,  the  on  account  of  the  sale  of  intoxicating 
wife  of  I.     When  she  took  title,  which  liquor,  the  seller  cannot  prevent  such> 
was    before    the    passage  of    said    act,  avoidance  by  showing  a  payment  of  rent 
she  and  her  husband  went  into  posses-  in  advance  for  the  entire  term.     McGar" 
sion.     She  had   general   charge  of  the  vey  v,  Puckett.  27  Ohio  St.  669;  Justice 
house,  except  of  the  bar,  and  knew  that  v.  Lowe,  26  Ohio  St.  375. 
intoxicating    liquors    were    there    sold.  But  the  provision  of  a  statute  which 
Held,  tbat  the  fact  that  possession  was  declares  certain  contracts  void,  does  not 
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3.  Ipjnries  for  which  Damages  may  be  Claimed.— /;P2/Wr^j  to  the  Per- 
son,— The  statutes  generally  give  a  right  of  action  for  three  differ- 
ent kinds  of  injuries,  viz.,  injury  to.  the  person,  to  property,  and 
to  means  of  support.  Where  damages  are  claimed  for  injuries  to 
th&  person,  actual  injury  must  be  proved.  Where  no  actual  vio* 
lence  by  the  husband,  no  physical  injury  to  the  person  or  health 
of  the  wife,  is  shown,  she  cannot  recover.  Mental  anguish,  dis- 
grace, loss  of  society  or  companionship,  are  not  sufficient.^ 

apply  to  a  contract  whereby  the  lessor  in  v.  Meadows,  72  111.  540;  Keedy  v.  Howe» 

^ood  faiih  rented  or  leased  his  premises,  72  111.  133;  Kellerman  v,  Arnold,  71  111. 

and  without  any  knowledge  on  his  part  632;  Meidel  t^.  Anthis.  76  111.  241;  Freese 

that  the  rented  or  leased  property  should  v,  Tripp.  70  111.  496;  Brautigam  v,  White,^ 

be  used  in  whole  or  in  part  for  the  sale  73  111.  5611.     See  also  Kerkow  v.  Bauer, 

of  intoxicating  liquors.     Zink  v.  Grant,  15  Neb.  150. 

25  Ohio  St.  352.  Abuse  of  the  wife  by  cursing  her  while 

Where  the  liquor  has  been  unlawfully  under  the  influence  of  liquor  is  not  an 

sold  on  part  of  the  leased  premises,*  it  element  of  damages;  but  there  must  be 

works  a  forfeiture  of  the  lease  of  the  actual  personal  violence.      Albrecht  v. 

whole.     McGarvey  v.  Puckett,  27  Ohio  Walker.  73  111.  69;  Welch  v,  Jugenheimer, 

St.  669:   People  V,   Bennett,  21  N.  Y.  56  Iowa,  11. 

Supr.  Ct.  63.  Where  ism  intoxicated  husband  called 

A  provision  in  a  statute  which  declares  bis  wife  a  prostitute  and  threatened  to 
that  real  estate  not  owned  by  the  judg-  kill  her,  htld^  in  the  absence  of  proof 
ment  debtor  shall  be  held  liable  for  the  that  his  conduct  impaired  her  health,  not 
payment  of  the  judgment,  is  not  designed  to  constitute  a  ground  for  the  recovery 
to  create  a  lien  on  such  property,  but  to  of  actual  damages  in  her  action  against 
authorize  it  to  be  subjected  to  the  pay-  the  liquor  seller,  and  evidence  thereof  to 
ment  of  the  judgment  in  a  suit  against  be  inadmissible  as  a  ground  of  exemplary 
the  owner  instituted  for  the  purpose,  damages.  Calloway  t/.  Laydon,  47 
Until  the  commencement  of  such  suit  the  Iowa,  456;  s.  c,  29  Am.  Rep.  489. 
judgment  creditor  acquires  no  interest  Damages  are  recoverable  at  the  suit  of 
in  the  property,  and  if  before  the  suit  is  a  wife  against  a  saloon-keeper  for  selling 
brought  the  property  has  been  sold  and  liquor  to  her  husband  against  her  pro- 
conveyed,  it  cannot  be  subjected  to  the  test  when  he  knows  the  husband  to  be  an 
payment  of  the  judgment.  Bellinger  v,  habitual  drunkard,  if  the  husband  while 
OriflSth.  23  Ohio  St.  619.  drunken  with  the  liquor  so  sold  him  com- 

In  an  action  by  a  woman  for  damages  mils  an  assault  and  battery  on  the  wife, 

occasioned  by  the  unlawful  sale  of  intoxi-  Wilson  v  Booth,  57  Mich.  249. 

eating  liquors  to  her  husband,  where  the  So  where  an  intoxicated  person,  in  flour- 

•owner  ot  the  saloon  building  was   not  ishing  a  pistol,  shot  and  wounded  another, 

made  a  party,  and  it  was  not  sought  to  the  latter  was  held  to  have  a  cause  of 

create  a  lien  upon  the  building  for  the  action  against  the  persons  causing  the 

damages,   a  description  of    the  saloon  intoxication  by  selling  spirituous  liquors 

property  in  the  petition  was  mere  sur-  to  the  person  doing  the  injury.     King  v, 

plusage,  and  plaintiff  was  not  limited  to  Haley.  86  111.  106;  s.  c,  29  Am.  Rep.  14. 

the  proof  of  damages  occasioned  by  sales  See  Schafer  v.  State,  49  Ind.  460. 

made  in  the  building  so  described.     Gus-  An  action  for  damages  may  be  main- 

iafson  v.  Wind.  62  Iowa,  281.  tained  by  one  prevented  from  following 

In  an  action  for  damages  against  the  his  usual  occupation  by  being  beaten  and 

liquor-seller  and  the  owner  of  the  prop-  wounded     by    an    intoxicated    person 

«rty  on  which  the  liquor  is  sold  for  dam-  against    the  one  who  sold    the    liquor 

s%t&  done  by  the  intoxicated  party,  it  is  which    caused    the     intoxication,     and 

not  necessary  that  the  intoxicated  party  against  the  owner  of  the  premises  on 

should  be  made  a    party   to  the    suit,  which  the  liquor  was  sold.     English  v. 

English  V,  Beard,  51  Ind.  489;  Mitchell  Beard,  51  Ind.  489. 

?'.  Ratts,  57  Ind.  259.  Trespass  for  assault  and  battery  may 

1.  Mulford  V.  Clewell,  21  Ohio  St.  191;  be  maintained  against  four  persons  who 
Wightman  v.  Devere,  33  Wis.  570;  Jack-  separately  sold  liquor  to  one  B.  in  viola- 
son  V,  Noble,  54  Iowa,  641;  Koerner  v.  tion  of  law,  to  recover  damages  occa- 
Oberly.  56  Ind.  284;  s.  c,  26  Am.  Rep.  sioned  by  an  injury  to  the  person  of  the 
34;  Schlosser  v.  State,  55  Ind.  82;  Fentz  plaintiff  done  by  B.  while  in  a  state  of 
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CIVIL  DAMAGE  ACT. 


Ii^ivy  to  PfOfcriy: 


Injury  to  Property. — Where  a  person  squanders  money  or 
chattels,  or  destroys  or  injures  other  property,  belonging  to  his 
wife  or  any  other  party,  while  intoxicated,  an  action  for  damages 
by  the  owner  of  the  property  will  lie  against  the  party  who  sold 
the  liquor  which  produced  the  intoxication  to  the  amount  of  the 
value  of  the  property  destroyed,  or  the  amount  of  the  injury.* 

Injury  to  Means  of  Support. — Wherever  any  one  is  legally  under 
obligation  to  support  another,  as  a  husband  his  wife  or  parents 
their  children,  the  statutes  provide  that  if  in  consequence  of  in- 
toxication or  habitual  drunkenness  of  the  husband  or  parent  those 
dependent  on  them  for  support  are  injured  in  such  support  the 
persons  so  injured  shall  have  a  right  to  an  action  for  damages- 
against  the  seller  of  the  liquor  producing  the  intoxication  or  ha- 
bitual drunkenness.^ 


intoxication  produced  by  liquor  so  fur- 
nished to  him.  Bodge  v,  Hughes,  53  N. 
H.  614. 

Where  an  intoxicated  husband,  with- 
out actual  violence,  but  by  threatening 
and  abusive  language  and  intimidation, 


Where  with  plaintiff's  knowledge  and- 
consent  his  son  took  his  horse  and  buggy, 
apparently  with  the  intention  to  visit  a 
friend  at  a  place  some  four  miles  away, 
and  instead  went  to  defendant's  saloon 
near  by,  where  he  purchased  and  drank 


drove  his  wife  out  of  the  house  and  kept  whiskey  several  times  at  the  bar,  and 
her  out  for  several  hours,  held,  that  there  then  drove  to  a  neight>oring  village  and 
was  a  physical  injury  and  suffering  suf-    drank  again,  and   returned   to  the  first 


ficient  to  sustain  an  action  under  the 
statute.  Peterson  v.  Knoble,  35  Wis. 
80;  Ward  V.  Thompson,  48  Iowa,  588. 

1.  Mulford  V.  Clewell.  21  Ohio  St. 
197;  Woolheather  v.  Risley,  38  Iowa, 
486;  McEvoy  V.  Humphrey,  77  111.  388. 

So  may  the  amount  paid  for  the  liquor 
be  recovered:  and  this  is  specially   the 


saloon,  drinking  ag^ain  on  his  return,  and 
became  intoxicated,  and  the  horse  died 
soon  after  he  returned  home,  the  jury 
found  that  the  horse  died  from  overdriving 
by  the  plaintiff's  son,  and  that  his  treat- 
ment of  the  horse  was  caused  by  his  in- 
toxication. Held^  that  the  plaintiff  could 
recover  the  value  of  the  horse  from  de- 


case  where  sales  extending  over  a  period     fendant.     Bertholf  v,  O'Reilly,  74  N.  Y. 
of  time  have  produced  habits  of  habitual     509;  s.  c,  30  Am.  Rep.  323. 


drunkenness.  The  right  of  recovery  ex- 
tends to  the  executors  or  administrators 
of  the  estate  of  a  deceased  habitual 
drunkard.  Kilbum  v,  Coe.  48  How.  Pr. 
(N.  Y.)  144;  Ward  v.  Thompson,  48 
Iowa,  588.  Compare  Yxx^Ti^  v.  Dunks,  37 
Mich.  25;  s.  c,  39  Mich.  733. 

In  an  action  under  a  statute  for  injury 
to  her  property  a  wite  may  recover 
against  the  vendor  of  the  liquor  by  reason 
of  the  sale  of  her  chattels  by  her  husband 
without  first  demanding  the  chattels  of 
the  vendee  or  notifying  htm  that  she 
claims  them  to  be  her  property.  Mulford 
V,  Clewell,  21  Ohio  St.  191. 

It  will  be  sufficient  that  the  property 
for  which  a  wife  claims  damages  is  hers 


An  unlicensed  liquor-dealer  furnished 
on  Sunday  intoxicating  liquor  to  A.  until 
he  was  helpless  and  unconscious,  and  in 
that  condition  placed  him  in  his  sleigh, 
to  which  was  attached  a  quiet  horse  of 
the  plaintiff  which  A.  had  in  use.  An 
accident,  induced  by  the  inability  of  A.  to 
manage  the  horse,  caused  the  latter  to 
run  away,  whereby  the  horse  was  killed. 
Held^  that  the  liquor-seller  was  liable  for 
the  value  of  the  horse.  Dun  lap  v,  Wag- 
ner. 85  Ind.  529;  s.  c,  44  Am.  R(-p.  42. 

2.  Hill  V.  Berry,  75  N.  Y.  229;  Volans 
1*.  Owen,  74  N.  Y.  526;  s.  c,  30  Am.  Rep. 
337:  Elshire  v.  Schuyler,  15  Neb.  561. 

The  injury  to  the  means  of  support 
must  be   proved,  and  such   proof  is  a 


as  between  herself  and  her  husband,  no     question  for  the  jury.     Volans  v.  Owen, 


matter  what  it  would  have  been  as  be- 
tween herself  and  her  husband's  creditors. 
So  where  a  wife  has  a  horse  which  she 
claims  and  uses  as  her  own.  with  the 
knowledge  of  her  husband,  and  he  sells 
it  and  squanders  the  proceeds,  she  may 
recover  the  value.  Woolheather  v.  Ris- 
ley,  38  Iowa,  486. 


74  N.  Y.  526;  s.  c,  30  Am.  Rep.  337; 
Stevens  v,  Cheney,  36  Hun  (N.  Y.),  i; 
Decker  v.  Stauring,  57  How.  Pr.  (N.  Y.> 

495. 

In  Wightman  v.  Devere,  33  Wis.  570, 
578,  the  court  said:  "  It  may  not  be  easy 
to  give  a  precise  definition  of  the  phrase 
'means  of  support,'  but  we  suppose  it 
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relates  to  whatever  the  husband  might  intoxication  he  had  neglected  liis  busi- 

bave  earned,  or  made  by  his  labor  and  ness  and  did  not  support  his  wife,  as  he 

auention  to  business,  and  contributed  to  ought  to  have  done,  and  could  have  done- 

the  support  of  his  family."  if  he  had  been  sober,  and  that  she  had-: 

The  phrase  **  means  of  support"   in  become  an  object  of  public  charity, — an< 

its  general  sense  embraces  all  those  re-  instruction  that  the  wife  was  entitled  to^ 

sources  from  which  the  necessaries  and  recover  for  any  actual  damage  to  her 

comforts  of  living  are  or  may  be  sup-  means  of  support,  caused  in  whole  or  in 

plied,   such    as    lands,   goods,   salaries,  part  by  liquor  sold  to  her  husband  by  the 

wages,  and  other  sources  of  income.     In  defendant^  causing  his  intoxication,  was 

its  limited  sense  it  signifies  any  resource  based  upon  sufficient  evidence.     Jockers- 

from  which  the  wants  of  life  may  be  sup-  v,  Borgman,  29  Kan.  109,  s.  c,  44  Am. 

plied.     Schneider  v.  Hosier,  21  Ohio  St.  Rep.  625. 
98.  112.  In  order  to  sustain  her  action  under 

Ordinary  labor  is  a  "means  of  sup-  the  statutes  for  injury  to  her  ''means  of 
port."  A  wife  has  an  interest  in  the  la*  support"  it  is  not  necessary  for  the  wife 
bor  of  her  husband  and  its  proceeds,  es-  to  show  that  she  has  been  at  any  time  in 
pecially  when  that  labor  is  necessary  for  whole  or  in  part  without  present  means 
her  support,  and  consequently  also  in  of  support.  It  is  enough  that  the  means  • 
his  capacity  to  labor.  Any  deprivation  of  her  future  support  have  been  cut  off, 
of  her  rights  or  interest  in  the  proceeds  or  diminished  below  what  is  reasonable- 
of  his  labor,  01  his  capacity  to  labor,  is  an  and  competent  for  a  person  in  her  sta> 
injury  to  her  in  her  means  of  support,  tion  in  life,  and  below  what  they  other- 
Schneider  V.  Hosier,  2X  Ohio  St.  98,  113.  wise  would  have  been.     And  the  rule  of 

If,  upon  the  trial  in  such  a  suit,  the  damage  in  such  case  should  be,  not  the 

death  of  the  plaintiff*s  husband  is  shown,  amount  of  loss  occasioned   to  the  hus- 

and  that  his  death  was  occasioned  by  in-  band's  estate,  but  the  diminution,  if  any„ 

toxication   produced   by  liquors  sold  or  thereby  resulting  to  her  means  of  pres- 

given  to  him  by  the  defendant,  in  the  ab-  ent  and  future  support.    Mulford  9.  Clew-  - 

sence  of  any  proof  to  the  contrary  the  ell,  21  Ohio  St.  191,  197:  Woolhcather  v. 

jury  will  be  warranted  in  inferring  there-  Risley,  38  Iowa,  486;  Confrey  v.  Stark,, 

from  an  injury  to  the  plaintiff's  means  of  73  111.  187;  McCann  v.  Roach,  81  111.  213;^ 
support.     That  will  be  sufficient  to  shift         Railroad  contractors  had  in  their  em- 

the  burden  of  proof,  and  entitle  the  plain-  ploy  a  number  of  hired  hands  with  teams^ 

tiff  to  at  least  nominal  damages.     Flynn  wagons,  and  other  implements.     Part  of 

V.  Fogarty,  106  III.  263.  them  became  drunk,  unable  themselves 

Evidence  that  the  intoxication  of  the  to  work,  and  preventing  the  other  hands 
husband  led  to  the  loss  of  his  situation  and  teams  from  working  to  advantage., 
and  inability  to  get  other  employment  is  Held^  that  they  could  recover  from  the 
admissible  in  a  suit  by  his  wife  against  a  one  who  sold  the  liquor  damages  for  in- 
liquor-dealer  who  sold  him  the  liquor  jury  to  their  property  and  means  of  sup- 
causing  the  intoxication.  Roth  v.  Eppy.  port.  Duroy  v,  Blinn,  11  Ohio  St.  331. 
80  III.  283.  In  Hackett  v,  Smelsley,  77  III.  109.  the 

The  liability  of  the  seller  in   actions  court  held  that  **the  right  of  support  is  . 

under  these  statutes  for  injury  in   the  not  limited  to  the  supplying  of  the  bare 

"means  of  support"  is  not  confined  to  necessaries  of  life,  but  embraces  comforts 

cases  of  injury  resulting  from  drunken-  that  are  suitable  to  the  wife's  situation 

ness   immediately  and   during    its  con-  and  the  husband's  condition  in  life.     Be- 

tinuance,   but.  extends  as  well   to  cases  cause  the  wife  may  be  able-bodied  and 

where  the  injury  results  from  insanity,  can  earn  a  livelihood,  it  does  not  follow 

sickness,  or  inab:lity  induced  by  intoxi-  that  she  does  not  suffer  injury  in  means 

cation.     Mulford  v.  Clewell,  21  Ohio  St.  of  support  by  loss  of  her  legal  supporter. 

191,  197.  Nor  does  it  so  follow  where  she  may  have 

In  such  an  action  it  is  competent  to  independent  means  of  her  own.  There 
offer  evidence  that  the  husband  is  an  are  always  independent  means  of  sup- 
habitual  drunkard,  and  the  jury  may  con-  port.  No  one  is  absolutely  dependent 
sider  this  fact  among  others,  if  the  wife  on  another  for  means  of  support,  for* 
has  been  injured  in  her  means  of  sup-  where  there  is  absence  of  other  means  it 
port  by  the  defendant  in  selling  or  giving  is  provided  by  public  authority."  Hack- 
to  her  .husband  intoxicating  liquors,  ett  v.  Smelsley.  77  III.  109. 
Where  evidence  had  been  introduced  In  an  action  by  a  married  woman,  for 
tending  to. prove  that  the  husband  had  herself  and  minor  children,  for  datnages 
no  means  of  support  for  his  family,  ex-  for  loss  of  means  of  support  caused  by 
cepting  his  own  labor;  that  owing  to  his  the  sale  of  intoxicating  liquors  to  her 
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husband,  producing  his  intoxication  and  death — ^how  she  had  to  go  to  town  on 
failure  to  provide  for  his  family,  after  cold  days,  and  the  fact  of  one  of  her  gtris 
proof  of  facts  tending  to  show  that  be-  having  to  work  out,  and  also  to  speak 
fore  such  inioxicaiion  he  provided  for  of  the  mangled  condition  in  which  she 
and  supported  his  family,  and  that  after-  found  her  husband  shortly  after  the  in- 
wards, and  during  the  time  of  the  intoxi-  jury  which  was  the  immediate  cause  of 
cation,  he  failed  to  support  the  family,  bis  death;  how  she  fainted  away,  and  his 
it  is  not  error  to  allow  the  wife  to  testify  dying  remark  to  her,  **  Mary,  I  can't  see 
as  to  the  amount  necessary  to  support  you  any  longer, — I  am  getting  blind/' 
the  family  in  ordinary  comfoctable  cir-  All  this  was  improper,  as  having  no  bear- 
cumstances.  suitable  for  people  in  her  ing  on  the  issue  as  to  the  extent  of  injury 
condition.  Such  testimony  would  not  be  to  the  plaintiff*s  means  of  support  by  the 
competent  as  establishing  the  measure  death  of  her  husband,  and  only  calculated 
of  damages,  but  would  be  competent  as  to  enhance  the  damages  through  sympa- 
tending  to  inform  the  jury  as  to  the  value  thy  for  the  plainti£f  and  prejudice  against 
of  the  means  of  support  of  which  the  the  defendant.  Flynn  v,  Fogarty,  io6 
plaintiff  in  the  action  had  been  deprived.  111.  263.  See  Huggins  v,  Kavanagh,  5a 
Warrick  v.  Rounds,  17  Neb.  411.  Iowa,  368. 

Where  a  wife  sues  for  damages  on  ac-  It  may  be  different,  however,  if  the 
count  of  tieing  deprived  of  her  means  of  husband,  when  sober,  is  physically  inca- 
support  through  the  sale  to  her  husband  pable  of  performing  any  work  or  labor 
of  intoxicating  liquors,  evidence  that  she  or  of  attending  to  any  business  or  pro- 
was  supported  by  her  own  labor  and  by  fession,  or  was  of  such  indolent  and  shift- 
the  county  was  material.  One  of  the  less  habits  that  he  in  fact  made  his  wife 
material  facts  which  plaintiff  was  re-  support  him.  Wightman  v,  Devere,  33 
quired  to  establish  is  that  during  the  Wis.  570,  579. 

period    in    question    she  was  not  sup-  To  what  extent  the  plaintiff  has  been 

ported  by  her  husband;    and  this  evi-  injured  is  a  question  for  the  jury,  who 

dence  tended   to  establish  this  fact  by  may  take  in  consideration  all  the  circum- 

showing  the  sources  from  which  her  sup-  stances  connected  with  the  case.     Lud- 

port  came.    Fox  v.  Wunderiich,  64  Iowa,  wig  v.  Sager,   84   III.  99;   Dunlavey  v. 

187.  Watson,  38  Iowa,  400. 

On  the  trial  of  such  case  it  is  conrpe-  But  evidence  of  a  judgment  recovered 

tent  to  prove  the  physical  condition  and  against  other  parties  for  injuries  occur- 

health  of  deceased,  his  habits  of  industry,  ring  at  the  same  period  is  admissible  to 

his  avocation,    the   monthly   or  annual  show  the  extent  of  the  injuries.      Engle- 

product  of  the  same,  and  whether  any  ken  v,  Webber,  47  Iowa,  5 58.     Compare 

and  all  of  the  plaintiffs  are  of  such  tender  Ennis  v.  Shiley,  47  Iowa.  552. 

age  as  to  render  them  entirely  depend-  Where  an  action  is  brought  for  the  loss 

ent  upon  their  parents  for  support.    Ker-  of  support,  not  for  the  loss  of  the  society 

kow  V,   Bauer,  15   Neb.  150;    Flynn  v.  or  companionship  of  deceased,  proof  of 


Fogarty,  106  III.  263. 

But  what  the  widow  may  have  done, 
or  what  expenditure  she  may  have  made, 
since  his  death,  in  respect  to  the  business 
in  which  her  husband  had  been  engaged, 
would  afford  no  ground  of  presumption 
as  to  what  he  would  have  done  in  the 
event  he  had  lived.     So  where,  in  such  a 


the  lack  of  affection,  sympathy,  or  re- 
spect for  deceased  on  the  part  of  the 
adult  plaintiff  is  inadmissible.  Kerkow 
V,  Bauer,  15  Neb.  150. 

Where  a  person  not  previously  draw- 
ing support  becomes  under  the  poor-laws 
dependent  upon  a  town  through  injuries 
sustained  in  consequence  of  intoxication. 


case,  it  appearing  the  plaintiff's  husband  such  town  cannot  recover  from  the  seller 
was  a  farmer,  the  plaintiff  was  permitted  of  the  liquor  for  the  support  furnished 
to  prove  that  since  her  husband's  death  him.  S.,  while  intoxicated,  and  in  con- 
she  had  expended  considerable  sums  in  sequence  of  such  intoxication,  had  his  feet 
ditching  upon  the  farm,  and  having  rails  frozen,  and  came  upon  the  town  for  sup- 
split,  and  fencing  made,  it  was  held  that  port.  Held^  that  the  town  could  recover 
proof  of  such  expenditures  should  not  no  reimbursement  from  the  liquor-dealer, 
have  been  allowed,  as  it  afforded  no  cri-  Hollis  v,  Davis,  56  N.  H.  74. 
terion  by  which  to  determine  the  extent  The  rule  of  law,  that  where  damages 
to  which  the  plaintiff's  means  of  support  are  suffered  from  the  wrongful  act  of  an- 
had  been  permanently  diminished  by  her  other  the  person  suffering  the  injury  must 
husband's  death.  The  plaintiff  was  also  make  all  reasonable  exertion's  to  protect 
permitted,  in  giving  her  testimony,  to  de-  himself  from  the  consequences  of  such 
tail  to  the  jury  the  inconveniences  she  wrongful  acts,  has  no  application  to  ac- 
had  labored  under  since  her  husband  s  tions  by  a  married  woman  for  herself 
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D^k-Ai  death  ensues  as  the  natural  and  legitimate  result  of 

tfte intoxication,  it  is  covered  by  the  language  of  the  statute.^ 

aaddiildrenfor  loss  of  means  of  support  Stratton.   87  N.  Y.  493;  s.  c,  41  Am. 

cuifed  tyjr  die  wrongful  sale  of  intoxicat-  Rep.  386;  Kerkow  v,  Bauer,  15  Neb.  150; 

i^/jqnon  to  the  husband  and  father.  Schmidt  v.  Mitchell,  84  111.  195;  s.  c,  25 

Wkrrickv.  Rounds,  17  Neb.  411.  Am.   Rep.  446;  Flynn   v.  Fogarty,    106 

To  eodtle  a  party  to  an  action  for  111.    363;  Emory  v.   Addis,  71  III.    273; 

damages  for  in  juries  to  *' means  of  sup-  Schroder  v,  Crawford,  94  111.  357;  s.  c, 

pon*'sttch  party  must  be  legally  depend-  34  Am.  Rep.  236;  Uedore  v,  Newton,  54 

eot  npoo  the  intoxicated  person  for  such  N.    H.    117;  Rafferty  v.    Buckman,   46 

"means  of  support.*'   If  the  marriage  of  Iowa.  195;  Schneider  v.  Hosier,  21  Ohio 

an  alleged  wife  claiming  such  damages  St.  98,  107. 

is  Toid  because  she  has  another  husband  In  an  action  under  the  Civil  Damage 

living,  she  cannot  claim  the  benefit  of  Act  for  injury  to  means  of  support  in 

the  statute.     Kearney  v.  Fitzgerald,  43  consequence  of  intoxication,  a  recovery 

Iowa,  58a  may  be  had  where  the  intoxication  caused 

Under  a  statute  giving  an  action  to  the  death  of  the  intoxicated  person,  and 

one  "dependent"  on  the  deceased,  a  in  estimating  the  damages  the  condition 

piaintiff  claiming  to  be  his  widow  mus(  of  the  family  and  the  estate  may  be  con- 

^w  a  lawful  marriage,  and  one  claim-  sidered;  but  exemplary  damages  are  not 

isgto  be  his  child  must  show  his  legiti-  proper.     Roose  v,  Perkins,  9  Neb.  304; 

macy.    Good  v.  Towns,  56  Vt.  410;  s.c.,  s.  c,  31  Am.  Rep.  409.     Bdt  see  Davis 

4S  Am.  Rep.  799.  v.  Justice,  31  Ohio  St.  359;  s.  c,  27  Am. 

The  action  given  to  the  "  parent*'  of  a  Rep.  514,  where  it  was  held  that  in  an 

minor  to  whom  intoxicating  liquor  has  action  under  the  Civil  Damage  Act  for 

been  sold    may   be  maintained  by  the  injury  to  means  of  support  in  consequence 

moUier  of  the  minor,  without  proof  that  of  intoxication  which  caused  the  death  of 

he  kas  no  father.      McNeil  v.  Coiiinson,  the   intoxicated  person  damages  result- 

130  Mass.  167.  ing  from  the  death  cannot  be  recovered. 

A  husband  may  maintain  an  action  for  See  also  dissenimg  opinion  of  Boynton, 

iojary  to  bis  "  means  of  support"  by  the  J  ,  in  same  case,  27  Am.  Rep.  518      See 

imoiication  of  his  wife  caused  by  defend-  also  Hayes  v.  Phelan,  4  Hun  (N.  Y.),  733; 

aoL    Moran  v.  Goodwin,  130  Mass.  158;  S;  c,  5  Hun  (N.  Y.),  335;  Brookmire  v. 

5.c,39  Am.  Rep.  443.    But  in  AV^nuia,  Monagban,  15  Hun  (N.  Y.),  16;  Barrett 

where  a  husband  does  not  inherit  from  v,  DoUn,  130  Mass.  366;  s.  c.  39  Am. 

the  wife,  a  husband  cannot  maintain  an  Rep.  456:  Harrington  v,  McKillop,  132 

action  for  the  death  of  his  wife,  unless  as  Mass.  567;  Hackett  v,  Smelsley,  77  III. 

execoior,  where  there  are  next  of  kin  en-  109;  Kirchner  v,  Myers,  35  Ohio  St.  85; 

titled  to  the  amount  to  be  recovered,  s.  c,  35  Am.  Rep.  598. 

Warren  v.  Englehart.  13  Neb.  283.  The  father  of  the  minor  plaintiff,  while 

The  defendant  sold  liquor  to  the  son-  intoxicated  by  liquor  sold   him   by  the 

io-law  of  the  .plaintiff,  who  became  in-  defendant,     murdered      the      plaintiff's 

loxicated  thereby,  and   in   consequence  mother,    and  committed  suicide.      The 

thereof  drove  a  team  behind  which  he  plaintiff  was  dependent  on  his  father  for 

and  pLuntifTs  wife  were  riding,  so  reck-  support.     Held^  that '  the  defendant  was 

lessly  as  to  upset  the  wagon  and  break  liable  under  the  Civil  Damage  Act.    Neii 

the  wife's  arm.     In  1^  action  by  the  hus-  v.  McKechnie,  95  N.  Y.  632;  s.  c,  47  Am. 

band  to  recover  for  the  loss  of  her  ser-  Rep.  89. 

vices  and  expenses  of  medical  attend-  In  this  case  it  was  held  that  the  cause 

ancc.  nursing,  etc.     Held,  that  he  was  of  action  is  neither  taken  away  nor  miti- 

entitled  to  recover.    Aldrich  v.  Sager,  9  gated,  because  the  injury  also  constitutes 

Hun  (N.  Y.),  537.  a  crime.     The  jury  were  not  to  inquire 

1.  .\11  injuries  are  covered   that  are  whether  either  "  the  homicide  or  suicide 

consequent  upon   the  intoxication.      If  were  the  natural,  reasonable,  or  probable 

death  were  excluded,  then  the  minor  and  consequences  of  the  defendant's  act."     It 

temporary  injuries  would   be  provided  is  enough  if,  while  intoxicated  in  whole  or 

for,  while  the  greatest  and  most  perma-  in  part  by  liquors  sold  by  the  defendants, 

nent  of  all  would  be  excluded.     Jackson  those  acts  were  committed,  if  by  reason 

t\  Brookins,  5  Hun  (N.  Y.).  S30;  Davis  of  them,  or  either  of  them,  the  plaintiff's 

r.  Standish,  26  Hun  (N.  Y.).  608;  Smith,  means  of  support  were  affected  to  his 
t.  Reynolds.  8  Hun  (N.  Y.),  128;  Quain*   injury, 

r.  Russell,  8  Hun  (N.  Y.),  319;  Mead  v.  Death  must  be  the  immediate  conse- 
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qoence  of  the  intoxication  to  make  the  received  by  him  from  a  fall  whilst  intoxi- 

Hquor-aeller  liable.     Flynn   v,  Fogarty,  cated  could  not  maintain  an  action  for 

io6  111.  263.  damages  therefor  against  a  person  who 

Where  in  an  action  under  the  Civil  had  unlawfully  sold  her  deceased  bus* 

Damage  Act,  it  appeared  that  the  defend-  band  the  liquor  which    caused   the  m- 

ant  sold   liquor  to  plaintiff's  husband,  toxication.      Baclces    v,  Dant,    55    Ind. 

whereby  he  became  intoxicated,  got  in  181. 

an  affray,   and  was  wounded;  that  by  Where  a  husband  became  grossly  in- 

reason  of  the  husband's  reckless  disregard  toxicated,  and  while  being  hauled  home 

of  the  surgeon's  direction  the  wound  be-  in  his  wagon  received  injuries  by  means 

came  so  dangerous  as  to  lead  the  surgeon  •  of  a  barrel  of  salt  frilling  upon  him,  from 

to    amputate    the    leg,    whereupon    the  which  injuries  he  died,  bis  widow  had  no 

husband  died.    Held  (i),  that  if  the  death  right  of  action  under  this  statute,  because 

was  occasioned   by  the  disregard  of  the  the  immediate  cause  of  the  injury  to  the 

surgeon's  directions  the  defendant  was  plaintiff  was  the  death  of  the  deceased, 

not  liable;  (2)  that  if  the  amputation  was  and  his    intoxication  only  the    remote 

in  fact  unnecessary,  and  was  the  imme-  cause.     A  person  is  answerable  for  the 

diate  cause  of  the  death,  the  defendant  consequences  of  his  fault  only  so  far  as 

was  not  liable,   although    the   surgeon  they  naturally  result  from   it,  and  may 

acted  in   good   faith  and  with  ordinary  therefore  be  foreseen;  and  in   this  case 

skill.     Schmidt  v.  Mitchell,  84  111.  195;  the  parties  selling  the  liquor  could  not 

s.  c,  25  Am.  Rep.  446.  have  anticipated   that  on  his  way  home 

In  Davis  v.  Standish,  26  Hun  (N.  Y.),  the  intoxicated  man  would    be    fauUy 

608,  it  was  held,  however,  that  the  jury  injured   by  the  salt  barrel.      Krach  v. 

was  not  confined  to  an   inquiry  as  to  Heilman,  53  Ind.  517.     Collier  v.  Early, 

whether  intoxicating  liquor  was  the  im-  54  Ind.  559;  Backes  z/.  Dant.  55  Ind.  181; 

mediate  cause  of  the  death;  that  if  it  was  Krach   v.  Heilman,    53   Ind.    517,  were 

the  proximate  cause  it  justified  a  verdict  criticised  and  distinguished  in  Danlap  v. 

for  the  plaintiff.  Wagner,  85  Ind.  529:  s.  c,  44  Am.  Rep. 

Evidence    offered    by    defendants    to  42. 

prove  that  on  the  fatal  night,  on  account  In  an  action  under  the  stiltute  it  ap- 

of  its  unusual  darkness,  another  person  in  peared  that    plaintiff's    husband   drank 

that  vicinity  lost  his  way.  and  still  another  intoxicating  liquors  at  the  hotel  kept  by 

had  great  difficulty  in  keeping  it;  also,  defendant  I.,  and  became  so  much  in- 

that  deceased  had  on  a  former  occasion,  toxicated  that  he  had  to  be  helped  into 

on  a  bright  moonlight  night,  lost  his  way,  his  buggy  when  he  started  for  home.  He 

etc., — was  properly  rejected.    Kerkow  v,  was  found   dead,   with  his    leg   caught 

Bauer,  15  Neb.  15b.  under  the  foot-bar  of  the  buggy,  and  his 

The  seller  of  intoxicating  liquor  to  a  head  hanging  over  between  the  body  of 

husband,  who  becomes  intoxicated  there-  the  buggy  and  the  wheel,  so  that  it  had 

by,  and   in   consequence  of  his  abusive  been  beaten  by  the  wheel.      Held^  that 

language  is  killed  by  a  third  party,  is  not  the  evidence  sufficiently  established  that 

liable  in  damages  to  the  wife  for  the  the  intoxication  was  the  proximate  cause 

death.     Shugart  v,  Egan,  83  111.  56;  s.  c,  of  the  death.     Mead  v.  Siratton,  87  N. 

25  Am.  Rep.  359.  Y.  493;  s.  c,  41  Am.  Rep.  386. 

Where  the  complaint  alleged  that  the  Where  a    wife   sued    jointly    several 

defendant  unlawfully   sold    intoxicating  liquor  dealers  to  recover  damages  for  the 

liquor  to   the  decedent  during  his  life-  death  of  her  husband,  who  had  been  an 

time,   and   whilst    he    was    intoxicated,  habitual  drunkard,  and  lost  his  life  from 

thereby  causing  him  to  become  so  intoxi-  an  accident  resulting  from  his  intoxfca- 

cated  and  so  insensible  of  his  surround-  tion,  it  was  held  that  such  damages  only 

ings  as  to  go  upon  a  railroad  track,  where  as  were  in  legal  contemplation  the  result 

he  was  run  over  and  killed  by  a  train  of  of  the  act  of  selling  could  be  recovered; 

cars,  thus  depriving  the  plaintiff  of  her  that  the  fact  of  his  being  an   habitual 

means  of  support,  it  was  held  that  the  drunkard  could  not  be  deemed  in  a  legal 

decedent's  death   was   not  the  natural,  sense  the  cause  of  his  death,  although  but 

necessary,  or  probable  result  of  such  un-  for  that  he  might  not  have  drunk  the 

lawful  sale,  and  therefore  the  complaint  liquor  which  intoxicated  him  on  the  day 

was  bad  on  demurrer  for  want  of  suffi-  of  his  death ;  and  that  the  dealers  who 

cient  facts.     Collier  v.   Early,   54   Ind.  contributed  to  his  habitual   intoxication 

559.  could  not  be  jointly  sued  with  those  who 

On  the  same  principles  it  was  held  that  caused  the  particular  intoxication  result- 

the  widow  of  a  deceased   person   who  ing  in  his  death.     Tetzner  v.  Naughton, 

came  to  his  death  as  the  result  of  injuries  12  111.  App.  148. 
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Compensation  for  Nursing. — In  addition  to  damages  for  injuries 
to  person,  property,  or  means  of  support,  some  of  the  statutes 
provide  that  any  one  who  by  sale  or  barter  or  gift  of  intoxicating 
liquor  causes  the  intoxication  of  another  shall  pay  a  reasonable 
compensation  to  any  one  who  may  take  charge  of  and  provide  for 
such  intoxicated  person,  and  a  stated  sum  per  day  in  addition 
thereto  for  every  day  such  intoxicated  person  shall  be  kept  in 
consequence  of  his  intoxication.  In  some  of  these  States  this 
provision  refers  to  "  sales,"  in  others  only  to  "  unlawful  sales."  ^ 

5.  Actual  and  Exemplary  Damages. — Generally  the  statutes  pro- 
vide not  only  for  actual  damages,  but  also  for  exemplary  damages. 
To  entitle  a  party  to  exemplary  damages,  actual  damages  must,, 
however,  be  proved.  There  can  be  no  recovery  unless  there  be 
some  injury ;  the  right  of  action  does  not  spring  from  the  rela- 
tionship alone,  and  in  the  absence  of  actual  damage.^ 

1.  See  (be  various  statutes.  Brannao  extent  of  $29,  the  jury  had  the  right  to 
V,  Adams,  76  III.  335 ;  Fountain  v.  Draper,  give  exemplary  damages,  as  the  sale  to 
49  III.  441,  444;  Confrey  v.  Stark,  73  III.  the  husband  after  notice  was  without  ex- 
187;  Werner  v.  Edmiston.  24  Kan.  147;  cuse  or  palliation,  and  therefore  the  dam - 
Wightman  v.  Devere,  33  Wis.  570;  Krach  ages  were  not  excessive.  McEvoy  v. 
V.  Heilman,  53  Ind.  517.  Humphrey,  77  111.  388. 

A  physician  who  professionally  treats  Actual  damages  must  be  as  nearly  com- 

a  person  who  is  injured  while  intoxicated  mensurate  with  the  actual   injury  as  the 

does  not  '*  take  charge  of  and   provide  case  will  permit;  and  exemplary  damages 

for"  such  person  within  the  meaning  of  should  be  given  in  those  cases,  and  only 

the  statute.     Samson  v.  Greenough,  55  in  those  cases,  where  the    plaintiff  has 

Iowa,  127.  some  personal  right  to  complain  of  a  wan- 

2.  Ganssly  v.  Perkins,  30  Mich.  492;  ton  and  wilful  wrong,  which  the  wrong- 
Roth  V,  Eppy,  80  111.  283;  Hackett  v.  doer,  when  he  committed  it,  must  be  re- 
Smelsley,  77  HI.  109;  Confrey  v.  Stark,  garded  as  having  committed  against  the 
73  111.  187;  McEvoy  V.  Humphrey,  77  111.  plaintiff  herself,  in  spite  of  the  injury  he 
388;  Freese  v,  Tripp,  70  111.  496;  Brauti-  must  have  known  she  was  likely  to  suffer 
gam  V.  While,  73  111.  561;  Fentzr.  Mead-  by  it.  In  an  action  by  the  wife  to  recover 
ows,  72  III.  540;  Keedy  v,  Howe,  72  III.  for  injuries  resulting  to  her  from  sales  of 
133;  Boyd  V,  Watt,  27  Ohio  St.  259;  intoxicating  liquors  to  her  husband,  where 
Schneider  v.  Hosier,  21  Ohio  St.  98,  112;  the  evidence  shows  that  the  husband  had 
Duroy  v,  Blinn,  11  Ohio  St.  331;  Jockers  been  intemperate,  and  the  wife  had  sup- 
V.  Borgman,  29  Kan.  109;  s.  c,  44  Am.  ported  herself  and  partly  supported  him 
Rep.  625;  Fox  V.  Wunderlich,  64  Iowa,  ever  since  a  time  prior  to  the  passage  of 
187;  Gilmore  v.  Mathews,  67  Me.  517.  the  law  in  question,  a  charge  to  the  jury 
Compare  Roose  v.  Perkins,  9  Neb.  304:  s.  which  directed  them  in  giving  damages  to- 
c,  31  Am.  Rep.  409;  Koerner  v.  Oberly,  estimate  the  loss  of  the  sober,  intelligent 
56  Ind.  284.  society  of  the  husband,  and  the  loss  of 

Whether  exemplary  damages  should  be  "  means  of  support,"  etc.,  is  inappropriate; 

allowed  or  not  is  a  question  exclusively  for  while  the  defendants  should  be  held 

for  the  jury.     Goodenough  v.  McGrew,  44  liable  for  the   injury  they  have  actually 

Iowa,  670.  inflicted,  their  liability  must  be  measured 

Where  it  appeared   that  the  wife  had  by  the  effects  produced  upon  the  husband 

notified  the  defendant  not  to  sell  liquor  to  and  wife  as  they  were,  not  as  they  might 

her  husband,  and  that  she  sent  $50  by  her  have  been.     Gan^sIy  v.  Perkins,  30  Mich, 

husband  to  buy  a  horse,  and  that  the  de-  492;  Friend  v.  Dunks,  39  Mich.  733. 

fendant,  in  disregard  of  such  notice,  sold  Exemplary  damages  cannot  be  imposed 

him  liquor,  upon  which  he  became  intoxi-  on  a  liquor-seller  if  it  does  not  appear 

cated,  and  ihaX  he  was  arrested  and  put  that  any  request  or  suggestion  had  been 

in  the  calaboose,  and  that  when  he  got  made  to  him  to  refuse  liquor  to  the  injured 

out  he  had  spent  about  $29,  the  jury  gave  person,  or  that  he  knew  that  the  latter  had 

a  verdict  of  $200  against   the  defendant,  any  family.      Steele    v.    Thompson,    42 

upon  which  judgment  was  rendered.  Held,  Mich.  594. 

that  actual  damages  being  shown  to  the  But  where  such  request  has  been  made. 
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Mitigating  Circumstances. — ^The  seller  may  prove  in  his  defence 
^1  circumstances  which  may  serve  in  mitigation,  not  of  the  actual, 

-exemplary   damages  will    be    allowable,  habit  of  being  intoxicated,  after    liotice 

Schneider  v.  Hosier,  21  Ohio  St.  98,  103;  from  the  wife  not  to  sell,  and  that  he  sold 

Brautigam  v.  While,  73  III.  561.  intoxicating  liquon  to  sudi  person  while 

In  onier  to  establish  her  right  to  exem-  in  a  state  of  intoxication,  are  grounds  of 

plary  damages,  the  plaintiff  may  show  the  exemplary  damages,  and  proof  of  such 

number  and  age  of  her  children  if  she  also  remonstrance  or  notification  may  be  given, 

•shows  that  defendant  had  a  knowledge  of  although  it  was  made  more  than  two  yean 

the  fact  that  she  had  such  children,  and  prior  to  the  commencement  of  the  action, 

that  they  were  in  danger  of  being  injured  Jockers  v.  Boigman,  29  Kan.  109;  s.  c, 

•or  compelled  to  leave  home.     Ward  v.  44  Am.  Rep.  625;  Kadgin  v.  Miller,  13 

Thompson,  48  Iowa,  588.  111.  App.  474. 

Exemplary  damages  might  be  recovered  Where  it  appeared  that  defendants  sold 
when  the  evidence  i^owed  a  state  of  facts  the  liquor  without  a  license,  and  that  they 
which  would  warrant  the  assessment  of  had  been  so  selling  for  a  long  time,  heldt 
such  damages.  Whether  there  are  any  cir-  that  submission  to  the  jury  ctf  the  question 
cumstances  of  aggravation  in  the  conduct  of  exemplary  damages,  and  an  allowance 
of  the  defendant  which  justified  the  giving  thereof,  was  proper.  Neu  v,  McKechnie, 
of  exemplary  damages  is  a  question  for  05  N.  Y.  632;  s.  c,  47  Am.  Rep.  89; 
the  jury  upon  all  the  proofs  of  the  case.  Davis  v.  Standish,  26  Hun  (N.  Y.),  608. 
Wightman  v.  Devere,  33  Wis.  570,  581 ;  A  sale  of  liquor  to  a  husband  who  was 
Rawlins  v,  Vidvard,  34  Hun  (N.  Y.),  205;  intoxicated,  and  was  to  Ihe  knowledge  of 
Schneider  v.  Hosier,  21  Ohio  St.  98,  112;  the  liquor-seller  in  the  habit  of  becoming 
Kreiter  v,  Nichols,  28  Mich.  496;  Keh-  intoxicated,  will  be  a  good  ground  for  ex- 
rig  V,  Peters,  41  Mich.  475,  480;  Schim-  emplary  damages  in  favor  of  the  wife, 
melpfenig  v.  Donovan,  13  111.  App.  Weitz  v,  Ewen,  50  Iowa,  34. 
47.  And  the  fact  that  the  liquor  was  sold  on  a 

Where  plaintiff's  husband  had  become  a  Sunday,  in  violation  of  the  statute,  may 

•confirmed  drunkard,  had  lost  a  lucrative  be  considered  by  the  jury  when  the  ques- 

business  in  which  he  was  earning    five  tion  of  exemplary  damages  is  submitted, 

dollars  a  day,  and  had  squandered  valuable  Sibila  v.  Bahney,  34  Ohio  St.  399,  410. 

property,   while  plaintiff   had    forbidden  So  may  evidence  of  sales  rnade  after 

him  to  sell  any  more  liquor  to  her  husband,  commencement  of  the  pending  suit    be 

the  jury  rendered  a  verdict  of  $2000  ex-  submitted  to  the  jury  for  the  sake  of  as- 

•emplary  damages  in  addition  to  $10,000  sessing  exemplary  damages.      Bean    v. 

actual  damages.     The  court  held  that  if  Green,  33  Ohio  St.  444. 

the  verdict  had  been  larger  it  could  not  In  a  civil  action  for  damages  for  an  act 

have  been  disturbed.   Jewett  v,  Wanshura,  also  punishable  as  a  criminal  offence,  it 

43  Iowa,  574.  was  hekl  that  exemplary  damages  were 

The  jury  have  power  to  give  exemplary  not  recoverable  by  reason  of  ihe  constitu- 
damages,  but  they  clearly  should  not  be  tional  provision  that  no  person  shall  be 
allowed  to  do  so  in  ordinary  cases  where  put  twice  in  jeopardy  for  the  same  offence, 
nothing  is  proved  but  the  simple  sale  of  a  and  that  a  statute  authorizing  such  dam- 
single  glass  of  liquor  under  ordinary  cir-  ages  was  void.  So  held  where  there  was 
cumstances.  Exemplary  damages  should  evidence  that  the  sales  were  made  after 
•only  be  given  when  there  are  circumstances  nine  o'clock  in  the  evening,  and  on  Sun- 
of  abuse  or  aggravation  in  the  case  proved  day,  contrary  to  law.  Koemer  v.  Oberly, 
on  the  part  of  the  vendor  of  the  liquor.  56  Ind.  284;  s.  c,  26  Am.  Rep.  34.  See 
Franklin  v,  Schermerhom,  8  Hun  (N.  Y.),  also  Stnible  v,  Nodwift,  11  Ind.  65;  Scha- 
112,  115;  Freese  v.  Tripp,  70  III.  496;  fer  v.  Smith,  63  Ind.  226;  Albrecht  v. 
Kellerman  v,  Arnold,  71  111.  632.  Walker,  73  111.  69.     Compare  Jockers  v. 

The  Civil  Damage  Statute  expressly  au-  Borgman,  29  Kan.  109;  s.  c,  44  Am.  Rep. 

thorizes  the  recovery  of  damages  coexten-  625. 

sive  with  the  injury,  and  likewise  exem-  Exemplary  damages  may  lie  under  the 

plary  damages.     But  exemplary  damages  Civil  Damage  Acts  for  sales  of  liquor  made 

are  not  to  ^  allowed  under  the  act,  unless  by  defendant's  employees  as  well  as  by 

the    conduct   of  the  defendant  is  wilful,  himself.     He  is  liable  not   only  for  his 

wanton,   reckless,   malicious,  oppressive,  personal  acts,  but  for  his  recklessness  or 

or  otherwise  deserving  of  condemnation  wilfulness  in  neglecting  to  guard  against 

beyond  the  mere  actual  damage.  Evidence,  sales  that  he  knew  would  injure  those  en- 

however,  that  the  defendant  sold  intoxicat-  titled  to  bring  suit.     Kehrig  v»  Peters,  41 

.ing  liquors  to  a  person  who  was  in  the  Mich.  475. 
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but  of  exemplary  damages.  As  that  he  had  given  strict  orders  to 
his  servants  not  to  sell  liquor  to  the  inebriate,  or  that  the  liquor 
was  obtained  by  tricks  and  artifices.^ 

6.  Who  has  a  Eight  of  Action.— The  statute  contemplates  that 
any  person  injured  may  recover  actual  damages,  but  actions  under 
the  statute  are  strictly  confined  to  persons  who  are  injured  in. 
some  way ;  or,  in  other  words,  the  statute  does  not  give  an  actiom 
to  any  of  these  persons  merely  from  their  relationship,  where 
their  actual  damages  would  be  purely  nominal.  It  is  to  be  ob- 
served that  injuries  received  from  the  intoxication  of  strangers  are 
embraced  in  the  same  clause  with  those  suffered  from  the  intoxi- 
cation of  wards,  relatives,  or  husbands  and  wives,  and  that  persons 
who  may  have  no  blood  or  marital  connection  with  the  intoxicated 
person  are  also  grouped  together.*^ 

1.  Where  the  evidefice  showed  that  the  Schermeihorn,  8  Hun  (N.  Y.),  112.  In^ 
defendant  tried  to  prevent  the  husband  this  case  the  husband  of  the  plaintiff  was- 
from  getting  liquor  at  his  place,  had  often  a  cripple,  and  could  earn  but  Httle  for 
refused  to  sell  him,  and  had  ordered  his  the  support  of  his  family,  consistiog  of 
clerk  not  to  sell  to  him;  and  that  the  bus-  plaintiff  and  four  children,  and  he  received 
band  had  procured  it  through  others,  con-  quarterly  pension  of  fifty-four  dollars,, 
cealing  his  name;  and  where  there  was  no  and  on  the  day  he  received  it  got  intoxi- 
evidence  to  show  in  what  manner  the  cated  in  part  at  the  defendant's  house,  and 
plaintiff  had  been  injured  in  her  **  means  of  thereby  lost  or  had  stolen  from  him  fifty 
support," — the  court  held,  that  there  was  dollars.  Held^  that  under  the  sutute  the 
no  foundation  laid  for  exemplary  damages,  plaintiff,  as  wijfe,  was  only  entitled  to  re- 
The  only  instruction  given  being  based  cover  her  proportionate  share,  or  one  fifth 
upon  exemplary  damages,   a  verdict  of  thereof. 

$300  was  set  aside.     Bates  v.  Davis,  76        An  action  can  be  maintained  by  the 

111.  222;  Bnutigam  v.  While,  73  111.  561;  widow  and  infant  children,  jointly  or  sev- 

Keedy  v.   Howe,   72  III.   133;  Fentz  v.  erally,  whose  husband  and  father  has  lost 

Meadows,  72  III.  540;  Schneider  v.  Hosier,  his  life  in  consequence  of    intoxication, 

21  Ohio  St.  103;  Kreiter  v,  Nichols,  28  against  any  and  all  persons,   jointly  or 

Mich.  4q6.  severally,  who  sold,  gave,  or  furnished  any 

Evidence  to  the  effect  that  the  intoxicated  intoxicating  liquor  which  was  drank  by  him* 

party  had  procnred  liquors  at  other  places  on  the  day  or  about  the  time  of  such  intoxi- 

than  defendant's  which  contributed  to  his  cation.     Kerkow  v,  Bauer,  15  Neb.  150. 

intoxication  may  be  received  in  mitigation.  Compare  McGee  v.  McCann,  69  Me.  79. 
Hemmens  v.  Bentley,  32  Mich.  88.  An  action,  was  brought  by  the  plaintiff. 

Where  several  parties  have  a  claim  for  a  minor,  by  his  mother,  as  his  general 

damages  against  a  liquor-dealer  resulting  guardian,  to  recover  damages  for  injury 

from  the  same  sale  of  intoxicating  liquor,  to  his  means  of  support  occasioned  by  the 

exemplary  damages  can  be  awarded  only  death  of  his  father  by  means  of  intoxicated 

once,  and  a  judgment  given  for  actual  and  liquors  soM  to  him  by  a  lessee  of  the  de- 

exemplary  diamages  which  has  been  satis-  fendant.    Upon  trial  the  defendant  offered,, 

fied  may  be  given  in  evidence.     Secor  v,  but  was  not  allowed,  to  prove  that  the 

Taylor,  41  Hun  (N.  Y.),  123.  mother,  who  was  the  general  guardian  of 

2.  See  Gansley  v.  Perkins,  30  Mich,  the  plaintiff,  had  already  recovered  a  judg- 
492,  495,  aixi  the  various  statutes.  ment  against  the  defendant  for  the  sum  of 

In  New   York  the  court  said:    '*The  $2000  for  damages  sustained  by  the  death 

act  is  too  vague  and  inexplicit,  and  pre-  of  the  same  party  caused  by  the  same  in- 

sents  much  difficulty  in  its  practical  opera-  toxication,  and  that  the  said  sum  had  been 

tion,  for  the  construction  of  the   courts,  paid  to  her.     Held^  that  the  evidence  was 

The  legislature,  I  think,  intended  to  give  properly  excluded,  as  no  claim  was  made 

a  single  right  of  action,  and  single  dam-  in  this  case  for  any  exemplary  damages, 

ages  to  one  person;  but  a  right  of  action  Secor  v,  Taylor,  41  Hun  (N.  Y.),   123. 

is  given  or  may  arise  to  a  husband  or  wife  Citing  Mullen  v,  Christien,  22  Week.  Dig. 

and  each  oif  their  children,  be  they  ever  so  (N.  Y.)  59. 

many,  as  well  as  to  the  other  persons        The  right  of  action  vests  at  the  time  of 

named    in   said    section."      Franklin    v,  the  injury,  and  the  intervening  death  of 
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What  Bars  the  Action, — Where  a  wife  contributes  to  the  intoxi- 
cation of  her  husband  by  providing  the  liquors  herself,  or  drinking 
with  him,  she  can  sustain  no  action  against  the  seller  of  the  liquor 

for  damages  for  injuries  received  in  consequence  of  such  intoxica^ 
tion.^ 

the  husband  will  not  divest  a  "wife"  of  defendant  selling  any  liquor  to  her  hus- 
her  right  of  action  for  the  injury  because  band,  and  that  a  day  or  two  thereafter 
at  the  time  of  the  bringing  of  the  action  plaintiff  and  her  husband  went  to  def end- 
she  is  his ''widow.*'  Hackett  t'.  Smelsley,  ant's  saloon,  when  plaintiff's  husband 
77  III.  loq;  Schneider  v.  Hosier,  21  Ohio  called  defendant  out,  telling  him  his  wife 
St.  116;  Jackson  v.  Brookins,  5  Hun  (N.  wanted  to  see  him,  and  defendant  claims 
Y.),  530.  that  plaintiff  then  countermanded  her  pre- 
'  The  intoxicated  person  himself  has  no  .  vious  order,  and  directed  him  to  sell  her 
right  of  action  against  the  seller  of  the  husband  whatever  hejnranted,  it  was  held 
liquor  producing  the  intoxication  for  money  that  the  jury  had  a  right  to  find  from  the 
stolen  from  him  while  drunk.  Brooks  v,  testimony  that  the  defendant  drew  rea> 
Cook,  44  Mich.  617;  s.  c,  38  Am.  Rep.  sonable  inferences  from  the  facts  which 
282.  he  knew,  and  hence  that  he  had  knowledge 

Neither  can  the  seller  of  the  liquor  re-  that    plaintiff    did    not    act   voluntarily, 

-cover  from  an  intoxicated  person  damages  Jewett  v.  Wanshura,  43  Iowa,  574. 

for  a  trespass  committed  under  the  influ-  Where  a  wife  knows  the  fact  that  her 

ence  of  liquor  which  he  sold  to  him.     Aid-  husband  has  purchased  a  jug  of  whiskey, 

rich  V.  Harvey,  50  Vt.  162.  and  is  drinking  immoderately,  and  has  it 

1.  Engleken  v.  Hilger,  43  Iowa,  563;  in  her  power  to  prevent  him  from  drinking 

Kearney  v,  Fitzgerald,  43  Iowa,  580;  El-  in  such  quantity  as  to    injure  him,   by 

liott  V,  Barry,  34  Hun  (N.  Y.),  129.     See  breaking  the  jug  or  pouring  out  its  con- 

Hackett  v,  Smelsley,  77  111.  109.  tents,  and  is  not  prevented  from  doing  so 

If,  however,  such  drinking  either  at  the  through  fear,  but  permits  him  to  use  it  in 

bar  or  at  home  was  not  voluntary  on  her  great  excess,  from  which  death  ensues,  she 

part,  or  if  she  bought  and  took  intoxicating  must  be  considered  as  a  willing  party  to 

liquors  to  their  home,  not  with  a  view  of  his  conduct,  and  instrumental  in  bringing 

her  own  drinking,  but  for  the  sole  purpose  the  loss  upon  herself.     Reget  v.  Bell,  77 

of  keeping  her  husband  at  home  aivd  keep-  111.  593. 

ing  him  from  squandering  his  time  and  The  fact  that  the  wife  has  upon  former 

money  in  saloons,  or  where  she  purchased  occasions  consented  to  the  sale  of  liquor 

and  used  liquors  only  for  medicinal  pur-  to  her  husband  will  not  defeat  her  claim, 

poses,  and  gave  the  same  to  her  husband  if  she  did  not  consent  to  the  sale  com- 

for  that  purpose,  she  would  forfeit  none  of  plained  of,  and  her  giving^  him  money  to 

the  benefits  which  the  statute  gives.    Kear-  purchase  liquor  with,  does  not  show  that 

ney  v,  Fitzgerald,  43  Iowa,  580;  Ward  v,  she  contributed  to  the  intoxication  in  the 

Thompson,  48  Iowa,  588.  absence  of  proof  that  the  money  was  so 

The  fact  that  the  wife  accompanied  her  used.     Rafferty    v.    Buckman,   46  Iowa, 

husband  to  various  places  and  gatherings,  195. 

and  drank  liquors  with  him,  and  that  Uie  Where  a  wife  voluntarily  signed  a  peti- 
husband  kept  liquors  in  his  house,  and  tion  for  a  person  applying  for  a  dramshop 
drank  the  same  at  home  with  his  wife's  license  she  did  not  thereby  consent  that 
knowledge  and  approval,  and  that  all  of  the  party  obtaining  the  license  under  the 
such  drinking  on  the  part  of  the  husband  petition  should  sell  intoxicants  unlawfully, 
was  with  her  knowledge  and  consent,  is  or  in  violation  of  the  statute;  and  such  act 
proper  to  be  considered  by  the  jury  on  the  on  her  part  is  no  bar  to  an  action  brought 
question  of  damages,  especially  as  the  by  her  against  the  dramshop-keeper,  under 
statute  allows  exemplary  damages  in  such  the  Civil  Damage  statute,  for  causing  the 
an  action.  But  such  facts  do  not  consti-  intoxication  of  her  husband,  nor  is  evidence 
tute  a  bar  to  the  action,  and  it  is  proper  to  of  such  act  competent  in  mitigation.  Jock- 
prove  by  the  wife  in  rebuttal  that  the  hus-  ers  v,  Borgman,  29  Kan.  109;  s.  c,  44 
band  compelled  her  to  accompany  him  to  Am.  Rep.  725. 

such  places.     Hackett  v,  Smelsley,  77  111.  The  Statute  of  Limitations  in  actions  for 

109.  damages  under    the  Civil  Damage  laws 

Where    the    evidence    shows  that    the  commences  to  run  from  the  time  of  the 

plaintiff's    husband    became  a  confirmed  sale  of  the  liquor  causing  the  intoxication, 

"drunkard,  and  that  he  visited  the  saloons  not  from  the  time  when  the  injury  was 

almost  daily;  that  the  plaintiff  forbade  the  sustained.     Emmert  v.  Grill,  39 Iowa,  690. 
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7.  Evidence. — In  general  it  will  be  true,  that  if  the  jury  do  not 
find  that  defendant's  act  in  supplying  liquor  was  so  closely  con- 
nected with  the  injury  for  which  the  action  was  brought  as  to  have 
been  effective  in  causing  it,  they  cannot  find  for  the  plaintiff.* 

1.  Steele  v.  Thompson.  42  Mich.  594;  business  of  selling  liquor,  and  that  such 
Scblosser  z/.  State.  55  Ind.  82;  Ditton  v.  condition  was  in  no  manner  created  by 
Morgan,  56  Ind.  60;  Schwarm  v.  Osborn,  any  act  of  defendant,  evidence  of  sales 
59  Ind.  246:  Welch  v.  jugenheimer,  56  more  than  two  years  prior  to  the  begin- 
Iowa,  II;  Squires  v.  Young,  58  N.  H.  aing  of  the  action  was  properly  admitted 
192;  Neuerberg  v.  Gaulter,  4  111.  App.  as  rebutting  testimony!  Gustafson  v, 
348;  Barks  v.  Woodrufif,  12  111.  App.  96;  Wind,  62  Iowa,  281. 
Brannan  v.  Adams,  76  III.  331.  In  an  action  by  a  wife  against  a  liquor- 
In  an  action  under  the  Civil  Damage  Act  seller  to  recover  damages  for  injury  suf- 
the  jury  must  be  satisfied  by  a  prepon-  fered  by  her,  and  resulting  from  the  in- 
derance  of  evidence  that  defendant  con-  toxication  of  her  husband,  alleged  to 
tributed  to  the  intoxication  of  the  plain-  have  been  caused  by  the  defendant  by 
ti£r*8  husband  in  an  appreciable  degree,  selling  him  intoxicating  liquors,  the 
Chase  v.  Kenniston,  76  Me.  209;  Hall  v,  complaint  need  not  aver  the  kind  of  in- 
Barnes,  82  111.  228.  toxicating  liquor  so  sold,  nor  that  the 

There  can  be  no  recovery  unless  it  be  defendant  had  no  license,  nor  that  such 

shown  that  the  liquor  sold  either  caused  liquor  was  sold  on  his  premises,  nor  that 

or  contributed  to  the  husband's  intoxica-  the  husband  was  intoxicated  or  in  the 

tion.     Fox  V,  Wunderlich,  64  Iowa,  11;  habit  of  becoming  so  at  the  time  of  such 

Welch  V.  Jugenheimer,  56  Iowa,  187.  sale.     Walser  v.  Kerrigan,  56  Ind.  301. 

A  wife  cannot  recover  damages  from  See  also  Horn  v.  Smith,  77  111.  381. 
a  liquor-seller  simply  upon  proof  that  he  The  testimony  of  an  eye-witness  that 
is  a  liquor-seller,  and  that  her  husband  a  man  at  the  bar  of  a  saloon  was  fur- 
had  been  in  his  store  and  was  seen  to  nished  with  a  glass  containing  liquor 
come  out  in  a  state  of  intoxication,  that  looked  liked  beer,  and  that  be  paid 
Lovelan  v,  Briggs,  32  Hun  (N.  Y.),  477.  for  it,  and  was  presently  thereafter  very 

But  where  it  was  proved  that  defend-  much  intoxicated,  is  evidence  tending  to 

ant  was  a '"saloon-keeper."  and  that  he  show  that  intoxicating  liquor  had  been 

sold  plaintiff's  hu««band  liquor,  it  may  be  sold  to  him.     Wilson  v.  Booth,  57  Mich, 

proved  by  circumstantial  evidence  that  249. 

the  liquor  was  intoxicating.     McDougall  In  such  an  action  the  husband  will  be 

V.  Giacomini,  13  Neb.  431.  a  competent  witness  forthe  wjfe.  Daven- 

Where  the  alleged  injury  is  to  the  plain-  port  v.  Ryan.  81  111.  218. 

tiff*s  means  of  support, the  evidence  must  Some  of  the  statutes  require  that  notice 

be  confined  10  such  injury.     Hackett  v.  be  given  to  the  liquor-seller  not  to  fur- 

Smelsley,  77  III.  109;  Elshire  v,  Schuy-  nish  any  more  liquor  to  the  inebriate  be- 

ler,  15  Neb.  561.    And  where  the  com-  fore  cause  of  action  will  accrue.     Under 

plaint  is  made  for  selling  to  one  who  is  such  statute  a  notice  will  be  sufficient 

in   the  habit  of  becoming    intoxicated,  when  it  is  substantially  conformed  to  the 

evidence  must  show  that  the  buyer  had  requirements  of  the  statute.      Tate    v. 

such   habit.     Ferrell  v.  State,   48   Ind.  Donovan,   143  Mass.   590;  Kennedy  v, 

118.  Saunders,  142  Mass.  9. 

Where  the  statute  provides  for  dam-  In  an  action  for  injury  to  means  of 

ages    for    the    sale    of    liquor     to    an  support  by  a  wife,  it  appeared   that  the 

habitual     drunkard,      there     must      be  husband  had  done  work  for    defendant 

evidence    to    prove     that    the   one     to  amounting    to    $145.50,   and     that    up- 

whom   the   liquor  was  sold  was  habitu-  on   a  settlement  but  a  small   sum   was 

ally  Intoxicated  to  the  knowledge  of  the  found  due.  and  that  the  husband  was  a 

seller,  although  he  was  not  drunk  at  the  habitual  drunkard,   and   frequently  got 

time  of  the  sale.     Such  knowledge  may  liquor  of  the  defendant,  which  contribut- 

be  proved  by  general  reputation.    Foun-  ed  to  his  dissipation,  idleness,  and  waste 

tain  V.  Draper,  49  Ind.  441,  448;  Mar-  of  time,  and  that  the  wife  was  compelled 

kert  V,   Hoffner,  4  Am.  L.  Rec.  (Ohio)  to  mortgage  her  property  to  pay  taxes, 

670.  doctor's  bills,  and  for  the  support  of  the 

Where  defendant  introduced  testi-  family.  Held^  that  it  was  but  fair  infer- 
mony  to  show  that  plaintiff's  husband  ence  that  the  sale  of  liquor  by  the  de- 
had  been  a  confirmed  toper  for  years,  fendant  to  the  husband  produced  injury 
long  before  defendant  engaged   in  the  to  the  means  of  support  of  his  family, 
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and  that  the  jury  were  warranted  in  so    held  that  actual  injury  must  be  proved 
finding.     Horn  v.  Smith,  77  lit.  381.  beyond  a  reasonable  doubt.     Mason  v. 

Proof  that    the  husband    of    plaintiff    Shay,  3  A.  L.  Rec.  (Ohio)  435.     Compare 


bought  liquor  at  defendant's  store  will 
not  shift  the  burden  of  proof  that  said 
liquor  did  not  produce  the  intoxication 
upon  defendant.  Macleod  v.  Geyer,  53 
Iowa.  615. 
A  wife  cannot  obtain  damages  from  a 


Lyon  V.  Fleahmann,  34  Ohio  St.  151. 

In  Illinois  it  was  held  that  the  Civil 
Damage  Act, being  of  highly  penal  charac- 
ter, should  receive  a  strict  construction. 
Fentz  V.  Meadows,  72  111.  540;  Meidel 
V,  Antbis,  71  111.  241;  Freese  v.  Tripp, 


liquor-seller  for  being  injured  by  falling  70  111.  496. 

on  a  slippery  sidewalk  while  following  The    liability    imposed    by    the  Civil 

her  intoxicated  husband  to  see  where  he  Damage  Acts  may  be  imposed  irrespective 

obtained  liquor.  Johnson  v,  Drummond,  of  the  question  whether  the  sale  or  giv- 

16  III.  App.  641.  ing  away  of    the  liquor  was  lawful   or 

In  an  action  by  a  wife  for  damages  unlawful,  or  of  any  question  of  negli- 
sustained  by  the  intoxication  of  her  hus-  gence  on  the  part  of  the  landlord  or 
band,  alleged  to  be  caused  by  liquor  sold  tenant.  Neither  is  this  liability  restrict- 
to  him  by  the  defendant,  the  defendant  ed  to  the  results  of  intoxication  from 
is  not  responsible  for  all  damages  caused  liquors  sold  or  given  away,  to  be  drank 
to  the  plaintiff  by  any  habits  of  intoxica-  on  the  premises  of  the  seller.  Benholf  r. 
tion  to  the  fdrmation  or  confirmation  of  O'Reilly,  74  N.  Y.  509,  513.  See  Sibila 
which  the  defendant  contributed,  unless  v.  Bahney,  34  Ohio  St.  399,  407.  Com- 
the  liquor  sold  by  the  defendant  caused,  pare  Baker  v.  Beckwith,  29  Ohio  St. 
in  whole  or  in    part,    the    intoxication  314. 

complained  of.     Bryant  v.  Tidgewell,  133  The    liquor-dealer's    license    to   sel> 

Mass.  86.  liquor  is  not  admissible  in  eviden<%  on 

Where  a  bar-tender,  after  selling  liquor  the  defence.     Roth  v.  Eppy,  80  111.  285. 

to  a  customer,  engages  in  a  dispute  with  See  Moran  v.  Goodwin.  130  Mass.  158; 

him  and  throws  a  glass  at  him,  but  miss-  McNeil  v,  Collinson,  128  Mass.  313. 

ing  his  mark,  hits  and    injures  a  third  Where  the  defendant  was  licensed  by 

person,  the  sale  of  the  liquor  was  not  an   incorporated  town  to  sell  ale,  wine, 

considered  the  proximate  cause  of  the  and  beer,  and  gave  a  bond  with  surety  to- 

injury.    Lueken  v.  People,   3  111.  App.  pay  any  damage  any  person  might  sus- 

375.  tain  by  reason  of  his  sale  of  beer  or 

Evidence  having  been  given  tending  to  liquor,  the  surety  would  be  liable  there- 
prove  that  the  person  to  whom  intoxicat-  under  for  all  damages  recoverable, 
ing  liquor  was  sold  was  in  the  habit  of  whether  compensatory  or  exemplary,  not 
getting  intoxicated,  and  that  he  resided  exceeding  the  amount  of  the  bond.  Rich- 
in  the  neighborhood  of  the  vendor,  it  is  mond  v.  Shickler,  57  Iowa,  486;  Day  v, 
competent  to  give  his  general  reputation  Frank,  127  Mass.  497. 
in  that  behalf  in  evidence  as  a  circum-  The  Civil  Damage  Acts  are  not  retro- 
stance  tending  to  prove  the  vendor's  spective,  and  evidence  of  sales  at  a  time 
knowledge  of  such  habit.  Adams  v.  prior  to  the  passage  of  the  act  cannot  be 
State,  25  Ohio  St.  584.  received.     Dubois  v.  Miller,  5  Hun  (N. 

The  statement  of  a  physician  who  was  Y.),  332.    See  McCann  v.  Roach,  81  III. 

in  the  habit  of  getting  intoxicated,  made  213. 

at  the  times  of  his  purchases  of  liquor.  Neither  can   evidence  be  received  to 

that  he  wanted   it  for  a  patient  and  for  prove  sales  subsequent  to  the  commence- 

medical  purposes,  does   not,  in  the  ab-  mentof  the  suit.     Kearney  t^.  Fitxgerald, 

sence  of  proof  to  the  contrary,  raise  the  43   Iowa,  580.    But  see  ^an  v.  Green, 

presumption  that  it  is  a  sale  to  the  pa-  where  it  was  held  that  such  evidence  may 

tient.     Boyd  v.  Watt,  27  Ohio  St.  259  be  received  and  considered  by  the  jury. 

To   make    the    seller  liable  it  is  not  but  only  in    assessing  exemplary  dam- 
necessary  that  he  should  compel  the  pur-  ages. 

chaser  to  drink,  or  use  any  artifice  to  The  N.Y.  Civil  Damage  Act  has  no  ex- 
cause  him  to  drink,  or  that  he  should  tra-territorial  effect.  Where  a  resident  of 
know  that  such  person  would  get  drunk.  Vermont  came  to  New  York,  got  drunk,. 
Barnaby  v.  Wood,  50  Ind.  405.  went  home  again,  and  did  £maage  to 

Whenever  damages  are  claimed  under  A.'s  property,  held  that  A.  could  not  re- 

these  statutes  direct  proof  is  necessairy  to  cover  from  the  seller  of  the  liquor  in  N. 

show  that  the  provisions  of  the  statate  Y.     Goodtrin  v.  Young,  34  Hon  (N.  Y.)» 

have  been  violated.     It  has  even  been  252., 
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DeflnlttoB.        CI  VI LIZA  TION—CIVI LITER— CLAIM.      Mbatiim. 

CIVILlZATIOir.— The  art  of  civilizing  or  the  state  of  being  civi- 
lized ;  refinement ;  culture.^  A  law  ;  an  act  of  justice  or  judg- 
ment which  renders  a  criminal  process  civil ;  performed  by  turning 
an  information  into  an  inquest,  or  the  contrary.^ 

CIVILITEB. — Civilly ;  opposed  to  criminaliter  or  criminally.' 

CIVILITEB  MOETUIB— Civilly  dead.  The  legal  punition  or 
extinction  of  a  person's  rights  and  capacities  among  his  fellow- 
members  of  society.* 

CIYH  BIOHTB.    See  CONSTITUTIONAL  Law. 

C£AIM. — Claim  is  a  challenge  by  a  man  of  the  propriety  or 
ownership  of  a  thing  which  he  has  not  in  possession,  but  which  is 
wrongfully  detained  from  him.*  In  its  ordinary  sense  a  claim 
imports  the  assertion,  demand,  or  challenge  of  something  as 
a  right,  or  it  means  the  thing  thus  demanded  or  challenged.* 
The    possession  of  a  settler   upon  wild   lands  belonging  to  the 

1.  Webster's  Diet.  position  to  criminal  process;  as  sheriffs 

Civilization  is  a  term  which  covers  sev-  who  execute  process  at  their  peril  are 

eral  states  of  society.     It  is  relative,  and  answerable  civiliteriox  what  they  do  upon 

has  not  a  fixed  sense;  but  in  all  its  ap-  it;  or  a  roan  may,  without  his  own  fault, 

plications  it  is  limited  to  a  state  of  soci-  be  possessed  of  a  horse  which  has  been 

ety  above  that  among  the  Indians  of  stolen,  but  nevertheless  he  is  answerable 

whom  we  are  speaking  (Miami  tribe).    It  civiliter  to  the  true  owner  of  it.     Brown, 

implies  an  improved  and  progressive  con-  Bush  v.  Sceinman,  i  Bos.  &  Pul.  409. 

dition  of  the  people  living  under  an  or-  4.  Abbott's  Law  Diet. 

Snized  government,  with  systematized  A  man  is  said  to  be  civilly  dead  when 

>or,  individual  ownership  of  the  soil,  he  has  been  attainted  of  treason  or  feU 

individual    accumulations    of    property,  ony,  and  in  former  times  when  he  ab- 

humane  and  somewhat  cultivated  man-  iured  the  realm  or  went  into  a  monastery, 

ners  and  customs,  the  institution  of  the  The  33  &  34  Vict.  c.  23  provides  that 

family,  withwell  defined  and  respected  after  the  passing  of  that  act  no  confes- 

domestic  and  social  relations,  institutions  sion,    inquest,   verdict,    conviction,    or 

of   learning,    intellectual    activity,    etc.  judgment  of  or  for  any  treason  or  felony, 

We    know    historically  that    the    North  or  felo  de  se^  shall  cause  any  attainder 

American  Indians  are  classed  as  savage  or  corruption  of  blood  or  any  forfeiture 

and  not  as  civilized  people;  and  that  in  or  escheat.     Wharton.     In  New  York  it 

fact  it  is  problematical  whether  they  are  seems  that  a  person  convicted  of  felony 

susceptible  of  civilization.     Per  Perkins,  and  sentenced  to  imprisonment  in  the 

J.,  19  Ind.  56.  State  prison  for  life  is  civi/i/er  mcrtuis. 

S.  Harris.  Trent  v.  Wood,  4  Johns.  Ch.  (N.  Y.)  228; 

8.  Bouvier's  Law  Diet.  Platner  v,  Sherwood,  6  Johns.  Ch.  (N.Y.) 

The  term,  with  its* opposite,  criminali-  118;  Graham  v.  Adams,  2  Johns.  Cases 

ier,  occurs  in  the  civil  law,  from  which  (N.  Y.),  408. 

source  they  were  introduced  (most  prob-  A  person  attainted  under  the  Attainder 

ably  through   Bracton)  into  the  law  of  Act  of  1799  is  ciTdliter  mortuis,    Jackson 

every  land.     Burrill.     It  is  used  to  dis-  ?^  Cablin,  2  Johns.  Rep.   (N.  Y.)  248. 

tinguish  civil  actions  from  criminal  pros-  But  a  person  found  to   be  an  habitual 

ecutions.     The  distinction  between  an-  drunkard  is  not  civilly  dead,  so  as  to 

swering  civiliter  and  criminaiiter  for  acts  transfer  his  rights  and  responsibilities  to 

injurious  to  others  is  this:  In  the  latter  his  trustees  as  administrators.     Steel  v. 

case  the  maxim  actus  twt  facit  reum  nisi  Young.  4  Walts  (Pa.),  459. 

mens  sit  rea  applies;  but  in  the  former  5.  Stowelt    v.    Lord    Zouch,    Plowd. 

the  intent  is  immaterial  if  the  act  done  359. 

is    injurious    to   another.     Haycraft   v.  6.  Fordyce  v.  Goodman,  20  Ohio  St.  14; 

Creasy,   2  East,    104.     In  a  man's  civil  s.  c,  4  Sandf.  Ch.'38i;  Scott  v.  Perley,  98 

character  or  position,  or  by  civil  in  op-  Mass.  511;  Douglass  v.  Beasly,  40  Ala. 
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BeflnitfoB.                                         CLAIM,  DoflnitiOB. 

147.  Where  in  a  statute  the  words  Claimi  And  Effects. — A  power  of  at- 
'*  damage"  and  "  claim"  were  used,  the  torney  to  sell  *'  claims  and  effects'*  can- 
court,  in  discussing  the  general  significa-  not  be  construed  to  authorize  the  sale  of 
tion  of  the  terms,  says:  "*  Damage 'and  land  or  real  estate.  De  Cordova  v. 
'  claim  '  are  words  having  a  well-defined  Knowles,  37  Tex.  19. 
meaning  in  statutes  and  legal  instru-  Cflaimi  and  Demands — In  a  Bead. — 
ments.  And  for  so  much  as  they  right-  Where  a  deed  contained  a  covenant  to 
fully  convey,  for  so  much  is  the  city  (de-  save  harmless  certain  premises  against 
fendant)  bound.  *  What  is  a  claim  ?  It  all  actions,  suits,  claims,  and  demands 
is,  in  just  judicial  sense,  a  demand  of  whatsoever,  both  in  law  and  equity, 
some  matter,  as  of  rights  made  by  one  which  might  be  made,  etc.,  by  H.  W.  P. 
person  of  another,  to  do  or  forbear  to  do  or  T.  B.  W.  P.,  breaches,  ist,  that  H. 
some  act  or  thing  as  a  matter  of  duty,*  P.  P.  claimed  to  have  a  right  and  tiile  to 
Prigg  V,  Pennsylvania,  16  Peters  (U.  S.),  the  premises,  entered  and  cut  trees,  etc.; 
615.  The  plaintiffs  may  claim  no  more  2d.  that  certain  title-deeds  relating  to  the 
of  the  city  (defendant)  than  the  law  will  premises  were  wiihholden  by  A.  W.  at 
give  them  as  a  matter  of  right.  .  .  .  The  the  instance  and  through  the  claim  and 
parties  are  remitted  then  to  the  settled  demand  of  T.  B.  W.  B. ;  /uld^  that  the 
rules  of  law  to  find  how  great  is  the  acts  upon  which  the  breaches  were  as- 
right,  how  onerous  the  duty.  Coster  v,  signed  were  Claims  in  law  within  the 
Mayor  of  Albany,  43  N.  Y.  413.  A  meaning  of  the  covenanL  Fowle  v. 
claim  is  the  means  by  or  through  which  Welsh,  i  Barn.  &  Cr.  29. 
the  claimant  obtains  the  possession  or  In  a  Will — Bank  Stock  not  Embraoed. — 
enjoyment  of  the  thing  sought.  It  is  the  Where  a  testator,  after  several  legacies 
means  to  an  end.  and  not  the  end  itself,  of  bank  stock  and  other  stock  and  money. 
It  is  true  the  word  may  somewhat  stand  concluded  his  will:  "  The  remainder  of 
for  the  subject  claimed;  and  so  may  xny  worldly  substance^  consislmf^  oi  ivLmi-' 
cause  for  effect.  The  distinction  be-  ture,  bedding,  etc.,  I  give  to  my  two 
tweep  the  two  is  somewhat  important,  daughters,  to  be  divided  between  them, 
notwithstanding.  Therefore,  before  as-  ...  These,  ^\xh  all  moKey  oi  mine  that 
signment  a  widow  had  no  estate  in  the  may  remain  in  bank  at  the  time  of  my 
lands  of  her  husband;  her  right  is  a  mere  death,  with  all  claims  or  demands  of 
chose  in  action,  which  cannot  be  sold  up-  whatever  nature,  I  give  to  my  two 
on  execution  at  law.  Until  that  time  it  daughters,'*  and  testator  had  several 
is  strictly  a  claim.  Lawrence  v.  Miller,  shares  of  bank  stock  and  other  stock  not 
2  Comst.  (N.  Y.)  254.  specifically  bequeathed,  held,   that    they 

Oonntordalm. — The     word     "  claim"  did  not  pass  under  the  above  bequest, 

has  been   considered  a  *'word  of  art."  Delamater's  Es.,  i  Whart.  (Pa.)  262. 

[Counter-claim,  has  been  styled  an  *'  in-  Arbitration  of. — Where  by  the  terms  of 

elegant  compound,"  like    '*  counter  de-  a  submission  to  arbitrators  they  were  to 

mand,"  "  counter  security,"  etc.)    And  hear  proofs  and  allegations  of  and  ^'^^M^'^nf- 

its      popular     signification'    and      use  ing  all  claims  arising  out  of  the  partnership, 

would  hardly  include  recoupment  in  every  and  for  a  final  settlement  of  all  differences 

case.     A  counter-claim  must  be  a  cause  between  the  parties,  an  award  will  not  be 

of  action,  a  **  cross  demand."    The  de-  set  aside,  although  the  arbitrators  open 

fendant  can  have  no  *'  claim,"  properly  an  account  which  had  been  settled  as  an 

speaking,  arising  solely  out  of  the  plain-  account  stated  twenty-three  years  pre- 

tiff's  cause  of  action.    Kneedler  v  Stern-  vious  to  the  submission,  notwithstanding 

bergh,  10  How.  Pr.  (N.  Y.)  72;  Bates  v,  the  opening  of  such  account  was  objected 

Rosekrans.  37  N.  Y.  409.  to  on  the  hearing.     Emmet  v.  Hoyt,  17 

Claims  InclndeB  Kotos. —- Where  an  Wend.  (N.  Y.)  410. 
agreement  stipulated  that  "neither  party  Lawfol  Clalins. — A  bond  reciting  a 
would  take  any  advantage  of  the  Statute  conveyance  of  land  and  covenanting  to 
of  Limitations  having  run,  or  being  about  indemnify  and  save  harmless  the  obligee 
to  run,  upon  the  other's  claims,  but  against  all  actions  brought  for  the  re- 
would  thereafter  settle  without  any  ob-  covery  of  the  land,  and  against  all  costs 
jection  on  that  account,"  and  a  party  to  and  expenses  in  consequence,  is  an  in- 
the  agreement  sought  to  recover  on  two  demnity  only  against  all  lawful  claims, 
notes,  against  which  the  statute  had  run,  and  the  breach  assigning  the  bringing  of 
'C  was  held  the  notes  were  included  in  a  suit,  and  without  alleging  title  in  the 
tne  time  claims,  and  were  clearly  within  party  prosecuting,  will  not  give  a  right 
the  agreement  of  the*  parties  excepting  to  recover.  Luddington  v,  Pulver,  6 
them  from  the  effect  of  the  Statute  of  Wend.  (N.  Y.)4a4. 
Limitations.    Noyes  v.  Hull,  28  Vt.  645.  Indemnity  against  Claims. — In  an  action 
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Soflnition.                                           CLAIM.  Deflnltion. 

•on   a  contract  to  indemnify  and    save  With  these   restrictions   the  exercise  of 

harmless  against  the  claim  or  demand  of  the  ordinary  legislative  discretion  in  the 

a  third  person^  the  plaintiff  must  show  management  of  the  claims  is  not    pro- 

that    he   has    been    actually  damnified,  hibited.    Darby  v.  Wright,  3  Blatchf.  (U. 

Aberdeen  v,  Rlackmar,  6  Hill  (N.  Y.),  324;  S.  C.  C.)  170. 

Lloyd  V.  Dimmack,  26  W.  R.  458.  In  AoU  of  Congress. — When  Extends  to 

In  Constitutions. — The  constitution  of  Bounty  Land.— The  word  '*  claim/*  in  the 

Ohio  provides  that  no  money  shall  *'  be  ist  section  of  the  act  of  March  3.  1823 

'  paid  on  any  claim,  the  subject-matter  of  (adjudging  every  person  guilty  of  felony 

which  shall  not  have  been  provided  for  who  shall  transmit  to  or  present  at,  or 

by  pre  existing    law,  unless    such  .  .  .  cause  to  be  transmitted  to  or  presented 

claim  be   allowed  by  two   thirds  of  the  at,  any  office  or  officer  of  the  Govern- 

members  elected  to  each  branch  of   the  ment  of  the   United  States,    any  deed, 

general  assembly."  The  act  of  March  30,  writing,  etc.,  in  support  of  or  in  relation 

1864,  providing  for  the  appointment  oif  to.  any  claim,  with  intent  to  defraud  the 

commissioners  to  examine  claims  grow-  United  States,  etc.),  is  not  limited  to  a 

ing  out  of  the  *'  Morgan  raid,"  and  pre-  demand  for  money,  but  extends  to  such 

scribing  their  duties,  was  not  passed  by  a  claim  to  bounty  land.     United  States 

a  two-thirds   vote.     The«commissioners  v.  Wilson.  4  Blatchf.  (U.  S.  C.  C.)  385. 

having  allowed  plaintiff's  claim  on  man-  When  Kot  within  Aot  of  Congress  do- 

damns  by  him  against  the  auditor  of  the  daring    all  Tnmsfors  and    Assignments 

Slate  to  compel  payment,  it  was  held  that  Absolutely  Kull  and  Void  unless   made 

under  the  provisions  of  the  constitution  After  Allowance    of   Claim. — The    term 

(supra)  the  claim  could  not  be  paid  out  of  '*  claim,"  as  used  in  section  3477  of  the 

the  State  treasury  till  allowed  by  the  con-  Revised  Statutes,  does  not  include  claims 

current  votes  of  two  thirds  of  the  mem-  for  supplies  furnished  the  Oregon  expe- 

bers  elected  to  each  branch  of  the  general  ditlon  to  protect  the  emigrants  of  1854, 

assembly.     The  court  say:  *'  The  word  at  least  after  the  act  of    Congress  pro- 

as   here  used  (in  the  constitution)  is  by  viding  for  their    payment.      Dowell   v. 

implication  limited  to  claims  against  the  Griswold,  4  Sawy,  (U.  S.  C.  C.)  217. 

State    of    a   pecuniary    character.  ...  In  City  Charter — Torts  not  Inoluded. — 

Claims  for  the  payment  of  money  may  A    provision    that    no    action   shall    be 

be  preferred  against  the  State  on  various  maintained  against  the    defendant  city 

grounds.     They  may  be  either  of  a  legal  '*upon  any  claim  or  demand"  until  it 

or  of  an  equitable    character.  .  .  .  All  shall  first  have  been  presented  to   the 

such  demands  against  the  State  for  the  common    council     for    allowance,    held 

payment   of   money,  whatever  be  their  not  to  include  actions  for  personal  torts, 

character  or  origin,  are\  we  think,  claims  Kelly  v.  Madison,  43  Wis.  638. 

within  the  meaning  of  the  constitution."  In  Statute. — States — When  Synonymous 

Fordycet/.  Godman,  20  Ohio  St.  114.  with  Demand. — In  an  "act  to  regulate 

The  act  of  the  legislature  of  New  the  settlement  of  the  estate  of  deceased 
York,  passed  December  14,  1847,  to  re-  persons,"  the  words  claimant  and  claim 
lease  the  prior  lien  of  the  State  on  the  are  used  as  synonymous  with  the  words 
Hudson  &  Berkshire  Railroad,  does  not  creditor  dnaX  legal  demand.  Gray  v.  Pal- 
violate  the  4th  section  of  the  7th  article  mer.  9  Cal.  616.  So  in  a  probate  act.  Mc- 
of  the  constitution  of  New  York  of  1846,  Causland's  Es.,  52  Cal.  568.  But  the 
which  forbids  the  release  or  compromise  word  "  claims,"  as  u^ed  in  the  act,  does 
of  the  claims  of  the  State  against  any  in-  not  embrace  mortgage  liens.  Fallon  v. 
corporated  company,  to  pay  the  interest  Butler,  21  Cal.  25.  But  a  note  secured  by 
and  redeem  the  principal  of  the  stock  of  a  mortgage  is  a  claim  against  the  estate. 
the  State  theretofore  loaned  or  advanced  Ellis  v.  Polhemus,  27  Cal.  350. 
to  such  company,  and  provides  that  Synonymous  with  Cause  of  Aotlon. — 
such  claims  shall  be  fairly  enforced.  The  The  word  *'  claim  "  and  the  phrase 
constitution  only  requires  that  claims  ''cause  of  action"  relate  to  the  same 
originating  in  loans  of  State  credit,  made  thing  and  have  one  meaning.  When  the 
before  its  adoption,  and  the  securities  plaintiff  has  a  "  claim"  for  damages  (un- 
taken  on  such  loans  shall  be  held  as  the  der  a  right  given  in  a  city  charter),  when 
'  property  of  the  State,  and  be  managed  it  is  stated  in  a  complaint,  it  is  technically 
for  its  direct  pecuniary  benefit,  and  shall  a  "  cause  of  action."  Minick  v.  City  of 
not  be  released,  reduced,  or  surrendered  Troy.  83  N.  Y.  516. 
for  the  benefit  of  the  borrowing  corpora-  Limitation  of- — Under  Kentucky  statute 
tions,  in  disregard  of  the  pecuniary  inter-  claim  means  a  verbal,  written,  or  other  in- 
est  of  the  State  in  its  distinct  and  single  timation  of  the  demand,  either  express  or 
character  of  a  creditor  of  the  corporation,  by  some  distinct  communication  that  the 
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United   States  Government ;   also   the  lands  themselves  so  pos- 
sessed.* 

debt  exists.  Pea  v.  Wagoner,  5  Hayn.  taken  and  held  under  a  rlaim  af  tilU. 
(Tenn.)  14;  Jobnaon  v.  Dfm,  j  Hayn.  The  terms  are  not  synonymous.  To 
(Tenn.)  69.  In  California  a  verbal  al-  constitute  the  former  a  paper  title  is 
lonance  of  a  claim  against  an  estate  by  requisite  in  the  parly  claiming,  but  the 
an  executor  or  administrator  gives  the  Utter  may  exist  wholly  in  parol.  Ham- 
claimant  no  cause  of  action.  Pine  v.  ilton  v.  Wright.  30  Iowa,  4S0. 
Shipley,  4t>  Cal.  154-  In  Missouri  the  In  FlMdlnr.— In  Wisconsin  a  state- 
statute  barring  "  claims"  applies  to  fees  ment  in  an  affidavit  of  appellant's  al[or- 
of  circuit  attorneys  omitted  in  original  ney  thai  "  appellant  claims  and  alleges" 
cost  bills,  and  demanded  on  supplement-  certain  facts,  is  not  evidence  of  such 
ary  cost  bills.  Missouri  v.  Draper,  48  facts.  Amory  v.  Amory.  lb  Wis.  ij3. 
Mo.  j6.  In  Alabama  the  compiainl  must  Cnniaio 
Im  Attaahaent  Aot. — A  statute  whicli  an  averment  of  ibe  ownership  byplaintifi 
provides  [hat  in  attachment  proceedings  of  the  claim.  Douglass  v.  Beuly,  40  Ala. 
"any  peraon claiming  property,  e""     -   - 


"CUlulng  TTadar." — On  apurcbaseof 
lands  which  were  under  mortgage  ibe 
purchaser  paid  the  principal  and  interest 
due  on  ibe  mortgage  and  took  a  convey- 
ance, in  which  mortgagor  and  mort- 
.  .  .  gagee  joined,  of  the  premises,  and  of  the 

IS,  3a   How.   Pr.  (N.     mortgagor's  equity  of  redemption  and  all 
J- which     the   residue  of   bis   interest.    HiU.iba.i 


interplead,"   includes    only    those    who 
claim  to  own  the  property  attached, 
garnishee  of  a  debt  has  no  such  claim. 

Im    Tort  And  ContrMt. — "Claim." 
used  in  the  New  Vork  Code,,  auihorizi 
an  attachment,  does  not  apply  ti 
Saddlesvene  1-.  Am         "   " 
Y.)a8o.     An  affidal 

sets  out  a  tlain  against  defendant  by  the  purchaser  was  a  person  "claimingun- 
reason  ol  bis  having,  as  superintendent  der'  a  mortgage  wilbin  stat.  7  W.  IV.  and 
of  a  railroad  company,  collected  moneys  i  Vict.  c.  iB;  and  that  the  twenty  years' 
belonging  to  ihe  company,  and  failed  on  limiuiion  under  slat.  3&4  W.IV.c. 37.5.3. 
demand  to  account  for  and  pay  over  the  ran  from  ibe  paying  off  of  the  mortgage 
same,  makes  out  a  case  of  an  action  and  interest.  Doe  v.  Massey,  17  Ad.  & 
"arising  upon  contract."  within  the  Ell.  374. 
meaning  of  that  phrase  in  the  Michigan  Uiul«r  Tlioa  nwy  Claim.— 
statute,      /k  rv  Stephenson,  31  Mich.  60.  •      ■,       '  . 

In  a  Wisconsin  statute  the  word  "ac- 
count "  refers  only  to  demands  arising 
out  of  some  express  or  implied  contract, 
or  of  some  fiduciary  relation,  and 
"claim"  and  demand,  in  the  same 
statute,  are  said  to  refer  only  to  such  ac- 
counts. Stringham  11.  Supervisors.  24 
Wis.  594 

la  Halation  to  Land  and  Land  Tltlsi  — 
isigned  dower  interest  in  land  is 


either 


title  n 


li  fie  sense  of  those  t 


n  thei 


deed  by  the  grantors  that  the  land  ts 
free  from  all  incumbrances  done  or  suf- 
fered by  "  those  under  whom  they  claim." 
refers  to  those  from  whom  they  derive 
title,  while  a  similar  covenant  against 
the  acts  of  "  all  claiming  under  faim" 
would  probably  be  construed  to  have 
a  different  signification,  and  would  not 
be  held  to  include  a  vendee  of  Ihe  cntiie 
estate  of  the  grantor.  Williamson  t>. 
Hall,  63  Mo.  40s. 

See,  generally. Camp  n.Grani.  31  Conn. 
41;  Oicoit  V.  Wood.  14  N.Y,  33;  Fellmes. 


verse  "  claim,"  which  the  holder  may  be     v.  Clay,  4  Ad.  &  Ell.  (N.  S.)  319;  Que 


called  upon  10  defend  under  ihe! 
relating  10  the  quieting  of  titles.  Benoist 
I'.  Motrin.  47  Mo.  537.  Under  the 
California  revenue  act  of  1861,  a  person's 
"  claim  to  and  possession  of  "  lands. or  his 
"  claim  to"  or  his  ''possession  ol  "  such 
lands,  may  be  assessed  for  taxation.  The 


n  of  title  K 


but  an  actual  possession 


9  0.  B.  383. 

1.  CUlntionPiibllflLMid*.— When  used 
in  connection  with  public  lands,  "  clum" 
has  a  known  and  definite  signification. 
It  refers  to  the  settler's  right  or  improve- 
ment on  a  tract  of  land,  the  fee  o(  which 
is  in  the  government.  Bauman  f.Ton. 
3  Iowa.  571. 

The   possessory  claims  of   settlers  on 


of  the  land  claimed.     People  c  Frisbee,     the   public   lands  have   been   recognized 


In  leva,  to  constitute  a 
adverse  possession  under  Ihe  statute,  it  i 
~  't  necessary  that  the  party  it 


I  valid,  and  as  proper  subject-matter 
of  sale  and  transfer.  To  constitute 
a    valid     claim    to    unsurveycd     public 


CLAIMANT— CLAIM  OF  COMISANCE— CLANDESTINE. 

CTiATMAIfT. — ^A  person  who  makes  a  claim  in  an  administrative 
capacity.  The  plaintiflF^in  the  old  action  of  ejectment  was  called 
the  "claimant."  ^  A  person  authorized  and  admitted  to  defend  a 
libel  brought  in  rem  against  property.* 

CLAIM  OF  COMIBAHCE.— In  Practice.— An  intervention  by  a 
third  person  demanding  jurisdiction  of  a  cause  which  the  plaintiff 
has  commenced  out  of  the  claimant's  court.* 

CLAIK  OF  LIBEBTT. — ^A  suit  or  petition  to  the  queen  in  the 
court  of  exchequer  to  have  liberties  and  franchises  confirmed  there 
by  the.attomey-general.* 

CLAIBESTIU E. — Withdrawn  from  public  notice  for  an  evil  pur- 
pose ;  kept  secret ;  hidden ;  private.* 

guisbed  from  adjacent  lands.     Sergeant  claim  to  the  property  under  the  claim 

V.  KellogK,  lo  111.  273.  laws  of  the  State.     Adams  v.  Worrill, 

A  **  claim"  on   the  public  lands  is  a  46  Ga.  295. 

good  consideration  for  a  contract.     Starr  Under  a  claim  for  property  act,  the 

t'.  Burgess,  i  Mow.  (la.)  438.  person  of  whose  claim  the  sheriff  is  noti- 

In  the   possession    of  occupants    the  fied  (in  accordance  with  the  act)  is  ' '  the 

pabltc  lands  of    the   United  States  are  claimant,"  and  none  other  is  permitted 

treated  as  the  property  of  the  individuals  to  sue  on  the  bond  in  the  name  of  the 

occupying  them  as  much  as  if  they  owned  sheriff.     Stewart  v.  Ball,  35  Md.  209. 

them  in  fee,  except  that  no  disposition  Public   Lands  —  Pre-emptionor   not   ft 

of  them  can  be  made  so  as  to  affect  in  Claimant. — A  claimant    of    public    land 

aoy  way  a  title  that  may  be  derived  from  within  the  meaning  of  the  third  section 

the  United  States,  and   it  would   seem  of  the  act  of  Congress  granting  a  right 

that  in  an  action  of  ejectment  for  the  of  way  over  the  public  lands  to  the  Union 

possession  of  a  *' claim"  it  is  only  neces-  and  dentcal  Pacific  R.  Cos.  is  one  who 

sary  for  the  plaintiff  to  deduce  a  regular  has  an  interest  in  the  land  recognized  by 

title  from  the  first  occupant  (unless  his  the  laws  of  the  United  States.     One  who 

claim  has  been  abandoned),  who  is  con-  is  a  pre-emptioner,  but  has  not  paid  for 

sidered  as    the    fountain    of    the    title,  the  land,  is  not  such  claimant.     Western 

which  will  prevail,  unless  opposed  by  a  Pac.  R.  Co.  v.  Tevis,  41  Cal.  489, 

government     title,    when     it    vanishes.  Pension  Acts. — Where  the  offence  de- 

Tenoey  v.  Saunders.  5  111.  527.  scribed  in  an  act  of  Congress  is  "with- 

A  contract  concerning  an  interest  in  a  holding  from  a  pensioner  or  other  claim- 
daim  is  treated  as  personalty, and  pertains  ant  the  whole  or  any  part  of  the  claim 
to  the  administrator  of  the  estate,  and  the  allowed  or  due  said  pensioner  or  claim- 
right  or  interest  will  descend  to  the  heir  of  ant,"  an  indictment  ttiereunder  charging 
the  decedent.  Stewart  v.  Chadwick.  8  the  defendant  with  withholding  certain 
Iowa,  463.  A  party  selling  such  a  "  claim"  money  which  he  as  agent  had  received 
warrants  the  title;  and  if  the  title  fails  he  is  from  the  United  States  by  the  collection 
liable  at  least  (or  the  purchase-money  and  of  olaims  for  "pay  and  bounty"  and 
interest.     Bauman  2/.  lorr,  3  Iowa,  571.  "arrears  of  pay  and  bounty"  cannot  be 

1.  Rapalje's  Law  Diet.  sustained.    The  word  "  claimant "  in  the 

8.  Bouvier*s  Law  Diet.  act  means  a  person  who  under  the  act 

BaaftHioClftlmftnt  is  one  who  supposes  of  July  4,  1864,  has  a  claim   before  the 
that  he  has  a  good  title  and  knows  of  no  pension  office.     United  States  v.   Ben- 
diverse  claim.     Morrison  v,  Robinson,  ecke,  8  Otto  (U.  S.),  447. 
31  Pa  St.  4S9.  8.  Bouvier's  Law  Diet. 

In  8lftt«to.^To  make  one  a  * '  claimant"  4:  Wharton's  Law  Die. 

of  property  within  the  meaning  of  a  sec-  6.  Webster's  Diet, 

tion  of  an  act,  giving  the  claimant  the  Clandestine  Mortgagee. — Statute  of  4  & 

same  right  to  attack  a  fi.  fa,  for  want  5  Wm.  &  Mary,  c.  16.  a.d.  1692.  enacted 

of  payment  of  taxes  as   the  defendant  that  if  any  person  having  once  mortgaged 

had,  BO  as  to  file  the  counter  affidavit  his   lands  for  a  valuable  consideration 

there  piowided  for,  he    must  put  in  a  shall  again  mortgage    the   same  lands 
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CLASS— CLA  USE. 

CLASS.— A  number  of  persons  or  things  ranked  together  for  some 
common  purpose,  or  as  possessing  some  a^ttribute  in  common.^ 

CLAUSE. — A  part  of  a  treaty;  of  a  legislative  act;  of  a  deed;  of 
a  will  or  other  written  instrument.     A  part  of  a  sentence.* 

or  anp  part  (hereof  to  any  perton,  the  clasiifying;  cities  accordiag  to  tfadr  popu- 

foriner  mortgage  being  in  force,  and  sball  laiion  is  constitutional, 

not  discover  in    nriiing  lo  ilie   second  ft.  Bouvier's  Law  Diet. 

mongagee  the  first  mortgage,  such  inori-  ll   has   been   suij^ested   that  a  clause 

gagor  so  again   mortgaging    his    lands  must  mean  something  self-contained  and 

shall  have  no  relief  or  equity  of  redcmp-  independent,   which   when  prcsenird.  on 

tion  against  the  second  mortgagee.     But  paper  would  have  a  meaning  by  itself, 

this  act  is  not  lo  bar  of  her  dower  any  without  reference  to  the  context.     I  do 

widow  who  does  not  legally  join  her  hus-  not  know  any  law  which  says  that  ibai 

band  in  such  second  mortgatie.   Wharion.  is  the  necessary   meaning  of   the  word 

In  HattiU— " ClandMtlntljr  FrofUtd  "  "clause."    When  I  read   an  enactmeDi 

— Congituction  of  a  statute   to  prevent  ipeaking  of  a  devise,   that   is  lo   say. 

parish  ofGcers  from  ilandestintly  previd-  spealting  of  a  will  or  any  clause  in  awill. 

inga  premium,  (o  bind  out  poor  children  I  naturally  infer  that  the  word  "clause" 

without    the    sanction    of    the   justices,  there  means  some  collocation  of  word) 

King  V.  Inhabitants  of  St.  Paul,  10  Barn,  in  the  will  which,  when  removed  out  of 

&  Cress   13.  the  will,  will  leave  the  rest  of  ihe  will  in 

1.  Bouviet's  Law  Diet.  lelligible.   I  know  no  rule  which  says  thai 

In  a  LlbeL — An  ^tion  for  a  libel  does  the  clause  itself  tnust  be  capable  of  being 

not  lie  fur   publication  alleged  lo  affect  read  as  a   document   by   itself  if  taken 

the  individual  characters  of  persons  and  alone.     The  main  object  is  lo  see  if  ibai 

Ihe  trade  or  business  carried  i>n  by  them,  which  you  obliterate,  which  you  claimih; 

if  on  its  face  it  does  not  point  at  the  in-  right  to  obliterate,  dt  jure  under  the  slai- 

dividuals   intended   otherwise   than  that  ute.  is  something  in  the  first  place  which 

they  pursue  a  particutai  trade  or  business  you  can  obliterate  dt  /atlo;  because  if  the 

in  a  specified  section  ot  a  city:  the  pub-  obliteration  cannot  be  made  at/oi-fo,  then 

licalioQ  afiecling  a  class  of  persons,  no  of  course  the  statute  allowing  il  lo  be 

individual  of  ihat  class  is  entitled  to  sus-  made  must  be  inoperative.     Earl  Cairns. 

tain  an  action  for  (he  publication.   White  Lord  Chancellor,   in  Swinton  v.  Bailey. 

V.  Delavan,  17  Wend,  (N.  Y  )  49.  L.  R.  4  App.  Cases,  77,  where  it  was  held 

OSoUl  Bond. — Where  a  statute  directs  that  J,  E.  having  made  a  will  in  nhich 

an  official  bond  to  be  payable  to  a  class  he  devised  his   house,   lands,  and  tene- 

of  official   persons,  it  may  and  ought  10  ments  10  his  mother  "  tJiiabttk  E„  her 

be  taken  to  thrm  by  their  name  of  office;  heirs  and  assigns  forever."  and  he  iifiei- 

and  in  (bat   name  ihey  may  sue  on  iL  ward  struck  his  pen  through  the  words 

Justices  f.  Armstrong,  3  Dev.  (N.  Car.)  ■■her  heirs  and    assigns  lorever."  that 

3S4,  this  was  under  Ihe  7ihs«ctionof  iheSlai- 

In  Btatata.— Where  a  section  of  a  stat-  ute  of  Frauds  (19  Car.  II  c  3)  a  valid  re- 

ule   extends   the   word    "person"   (o    a  vocation  by  oolileralion  of  a  cJ^vi;  in  bis 

class  of  persons  as  well  as  to  individuals,  will,  and  that  the  word  '■clause"  in  the 

Ihe  pour  of  a  parish  are  a  class  ol  persons  first  part  of  said  section  may  properly  be 

within  the  meaning  of  that  section     Col-  read  ■■  part," 

lege  of  St.  Mary  Magdalen  i'.  Atty. -Gen.,  In  StatntM. — The  word  depends  largely 

6  H.  L,  Cases,  1B9.  for   ils   meaning  on   ihe  conneclion   in 

Statate  Relating  to  ClauM— Wben  Fnb-  which  il  is  employed.  It  signifies  less 
lie  or  PiIvaM.— A  statute  telaling  to  per  than  "  purview."  yet  not  necessarily  less 
sons  or  things  as  a  class  is  a  general  law;  Ihan  a  senience  viewed  grammatically. 
one  relating  10  particular  persons  or  As  in  grammar  the  word  "clause"  de- 
things  ol  a  class  is  special.  Wheeler  v.  noles  a  pan  of  a  senience.  and  qualifying 
Philadelphia.  77  Pa.  St,  338;  Ingram  r,  words  are  required  to  show  the  particular 
Foot.  1  Ld.  Raym.  708;  Deit  v.  Man-  part  and  how  much;  soin  legal  language 
ningbam,  I  Piowd.  60  it  is  believed  lo  indicate  a  pan  of  a  siai 

Sec.  7.  an.  5.   of  the  constitution  of  ulory  provision.  Ihe  particular  part  and 

Pennsylvania,  pruhibiiing  local  or  special  how  much  to  appear  irom   the  coolew. 

legislation,  does  not  prevent  classilicaiiDn  Bishop  Stat.  Crimes,  §  JS. 

of  municipal  corporations  with  reference  Interpretation  Olanaa, — A   clause  in  a 

to  taxation,  and  the  act  of  May  23,  1S74,  statute  which  has  for  its  object  10  render 


1l«l^a«&.  CLA  Y— CLEANSE— CLEAR.  Bnflaition. 

CLAY. — A  soft  earth  which  is  plastic,  or  may  be  moulded  with 
the  hands,  consisting  of  alumina,  the  characterizing  ingredient  to 
which  it  owes  its  plasticity,  and  silica  with  water.     It  is  the  result 
of  the  wearing  down  and  decomposition  in  part  of  rocks  containing 
aluminous  minerals.     Earth  in  general,  as  representing  the  element- 
ary particles  of  the  human  body.^ 

CLSAH6E. — ^To  render  clean ;  to  free  from  filth,  pollution,  infec- 
tion, guilt,  or  the  like ;  to  clean.^ 

CLSAB. — Free  from  indistinctness  or  uncertainty;  easily  un- 
derstood; perspicuous;  plain.  Without  diminution ;  in  full;  net* 
Free  from  impediment,  obstacle,  embarrassment,  or  accusation.' 

the  meaning  plainer.    Ordinarily  it  occu-  tos;  the  excavations  were  like  those  that 

pies  one  section,  sometimes  at  the  begin-  are  made  for  working  coal  and  metallic 

oiog,  sometimes  at    the    end.     Bishop  mines,  and  the  mode  of  raising  the  clay 

Scat.  Crimes.  §§  54.  55.  was  the  same  as  that  used  in  a  coal-mine, 

IBMitfiy  GImim  most  frequently  refers  it  was  held  that  the  pits  so  assessed  were 

to  the  main  body  of  a  statute  or  some  clay-mitus^    and    therefore'  noi   ratable. 

leading  provision,  excluding  its  provisos;  King  v.  Brettle,  3  Bam.  &  Adolph.  424. 

it  may  or  may  not  include  an  exception.  S.  Webster's  Diet. 

Bishop  Stat.  Crimes,  g  57.  An  act  of  Parliament  authorizing  per- 

Baviiig  CHauie. — A  saving  in  a  statute  sons  to  repair  and  cleanse  a  n  ivigable 

is  oal^  an  exemption  of  a  special  thing  river  does  not  authorize  them  to  msdce  a 

oat  of  the  gener<i1    things    mentioned,  passage  to  a  new  wharf  on  the  river. 

Dwar.  Sut    513;  Halliswell   v.    Bridge-  Partberiche  v.  Mason,  2  Chitty,  658. 

water.  2  Anderson.  190.          •  8.  Webster.  • 

Wfnillng  dausa  — The  common  form  In  Defining  Proof. — When  such  terms- 
is  where  an  act  says  in  terms  that  such  a  as  clear^  precise,  explicit,   unequivocal, 
statate,  clause  of  a  statute,  or  provision  and  indubitable  are  used  by  the  courts  in 
of  tbe  common  law  is  repealed.     Bishop  defining  the  requisite  proof  of  a  particular 
Stat.  Crimes.  %  \^\  et  seq.  fact  to  be  made  out  by  verbal  testimony. 

Appeal  dauM. — A  clause  showing  to  it  is  meant  that  a  conviction   shall  be 

what  places  the  operation  of  the  act  shall  fastened  in  the  minds  of  jurors  as  strong 

extend;  a  cUnse  showing  from  what  date  as  verbal   testimony  is  able  to  convey, 

tbe  operation  of  the  act  is  to  commence,  It  is  meant  that  witnesses  shall  be  found 

and  bow  long  it  shall  continue  in  force,  to  be  credible;  that  the  facts  to  which 

Dwar.Stai.  511.    See.  generally.  Bishop  they  testify  are  distinctly  remembered; 

Crim.Proc.  §634;  Stat.  Crimes,  §§  52-60,  that  details  are  narrated  exactly  and  in 

82.  126.  196.  due  order,  and  that  their  statements  are 

Gliait  Irritant. — By  this  clause  in   a  true.     Absolute  certainty  is.  of  course, 

deed  or  settlement  the  acts  or  deeds  of  out  of  the  question.     The  court  below 

a  tenant  for  Iffe  or  other  proprietpr,  con-  charged   in   regard   to  an  alleged-  parol 

trary  to  tbe  conditions  of  his  right,  be-  agreement  to  reform  a  written  instrument 

come  null  and  void;  and  by  the  resolu-  that  said  agreement  should  be  made  out 

tive clause  such  right  becomes  resolved  by     "clear,     precise,     and     indubitable 

and  pxtini^ished.     Bell  Diet.  proof."      Held,    that    the^^e    words,  re- 

CkBM  Soils  or  CIoM  Bolls. — Rolls  pre-  strained   by  their  inherent    limitations, 

served  in  London,  containing  the  records  could  do  no  harm.     Spencer  v,  Colt,  89 

of  writs  close — litertE  clausa.     BurrilFs  Pa.  St.  Rep  314. 

Lav  Diet.  ^'Clearly  Gonvinoed."— In  Collin  v.  Barr, 

1.  Webster's  Diet.  64  Ala.  543,  it  is  said:  '*  Reasonable  con* 

Clay  Pita  and  Minoi. — Where  appellants  viction  or  satisfaction  of  the  mind  is  the 

were  rated  to  the  poor  for  clay-pits  which  proper  measure  of  proof  in  civil  cases, 

were   excavations    under    ground    from  'Clearly  convinced     lays  down  too  ex- 

wbence^/ass-house  pot-clay  and  fire  brick  acting  a  rule." 

day   were    extracted.     A   perpendicul&r  *'  Cloarly    Ettablishod." — The     words 

shaft  was  sunk  from  the  surface  of  the  "clearly     established     by     satisfactory 

land  for  the  purpose  of  raising  the  clay  proof"  are  equivalent  to  the  expression 

oot  of  the  strata,  which  was  done  by  a  *' established  by  satisfactory  proof  beyond 

steam-en^oe  and  other  mining  appara-  a  reasonable  doubt. "    People  v.  Warden, 
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8  Pac.  Coast  L.  Jour.  191.  In  that  case  this  agreement  is  not  satisfied  by  the  mak- 
the  court  said:  "  How  can- a  fact  be  said  ing  of  a  deed  with  covenants  of  general 
to  be  clearly  established  so  long  as  there  warranty  and  freedom  from  incumbrances 
is  a  reasonable  doubt  whether  it  has  been  unless  the  grantor  had  the  absolute,  en- 
established  at  all?  There  can  be  no  tire,  and  unmcumbered  estate  in  the  land 
'  reasonable  doubt '  of  a  fact  after  it  has  at  the  time  of  the  conveyance.  2  Greenl. 
been  clearly  established  by  satisfactory  (Me.)  22;  11  Am.  Dec.  30. 
proof.  *  Clearly/  according  to  Webster's  Clear  Title. — A  contract  to  convey  "by 
definition  of  it,  means  *  in  a  clear  manner,  a  deed  conveymg  a  clear  title  that  parcel 


without  obscurity,  without  obstruction, 
without  entanglement  or  confusion,  with- 
out uncertamty,'  etc.  And  that  is  doubt- 
less the  sense  in  which  it  is  popularly  un- 
derstood. The  definition  of  '  a  reason- 
able doubt,'  given  by  Mr.  C.  J.  Shaw, 
which  has  been  generally  approved  by 
the  courts,  is  as  follows:  '  It  is  that  state 
of  the  case  which,  after  the  entire  com- 
parison and  consideration  of  all  the  evi- 


of  land  on  the  corner  of  A  and  B  streets, 
and  owned  by  the  vendors,"  is  not  satis- 
fied by  the  tender  of  a  warranty  deed 
conveying  *  that*  parcel  of  land  on  the 
corner  of  A  and  B  streets  now  owned  by 
the  grantors"  if  there  is  an  incumbrance 
on  the  land.  Roberts  v.  Bassett,  105 
Mass.  409. 

A  contract  of  executors  not  in  pursuance 
of  their  official  duty  to  sell  and  convey, 


dence,  leaves  the  jurors  in  that  condition  with  a  cUar  and  satisfactory  title,  land  of 

that  they  cannot  say  they  feel  an  abiding  the  testator's  estate  the  title  to  which  is 

conviction  to  a  moral  certainty  of  the  truth  in  the  heir,  subjet  t  to  the  payment  of  the 

of  the  charge,  ...  a  certainty  that  con-  testator's  debts  and  legacies  and  charges 

vinces  and  directs  the  understanding  and  of  the  administration,  is  not  necessarily 

satisfies  the  reason  and  judgment  of  those  void,  but  binds  them  individually;  and  lif 

who  are   bound  to  act  conscientiously  the  terms  of  the  contract  imply  that  the 

upon   it.'     Comm.  v,  Webster,  5  Gush,  title  is   to  come  from   more   than  one 

320.  A  juror  would  have  no  excuse  for  say  source,  and  may  require  more  than  one 

ing  that  he  did  not '  feel  an  abiding  con-  deed  of  conveyance,  and  the  executors 

viction  to  a  moral  certainty '  of  the  truth  sell  the  laM  under  license  of  the  probate 

of  a  fact  which  had  been  *  clearly  estab-  court,  and  then  to  pass  the  title  tender  to 


lished  by  satisfactory  proof.'  Such  proof 
in  any  case  would  convince  and  direct 
the  understanding  and  satisfy  the  reason 
and  judgment  of  a  conscientious  juror." 


the  other  party,  a  quitclaim  deed  of  it 
from  the  purchaser  at  the  sale,  with  a 
warranty  deed  from  the  heir,  such  party 
cannot  avoid  the  contract  either  on  the 


In  Beferenoe  to  Lands  and  Estates^  ground  of  its  original  execution  by  the 
Clear  Yearly  Bant. — In  asserting  an  estate  executors  in  their  official  name  or  on  the 
to  be  of  any  cUar  yearly  rent,  the  parties  ground  of  his  dissatisfaction  with  the  form 
should  attend  to  the  meaning  of  the  of  their  making  title  in  its  fulfilment 
word  "  clear"  in  an  agreement  between  Dusel  v.  Jordan,  104  Mass.  407. 
buyer  and  seller,  which  is  free  from  all  Clear  of  Aiseesments. — Where  there  is  a 
outgoings,  incumbrances,  and  extraor-  covenant  on  the  part  of  the  grantees  to 
dinary  charges  not  according  to  the  cus-  pay  the  ground  rent  free  and  clear  of  all 
torn  of  the  country,  as  tithes,  poor-rates,  assessments,  they  are  not  allowed  to  de- 
church-rates,  etc.,  as  these  are  natural  duct  the  same  from  the  rent  due  to  the 
charges  on  the  tenant,  but  subject  never-  ground  landlord.      Peart  v»   Phipps,  4 


theless  to  the  land  tax  and  all  other  out- 
goings, which,  according  to  such  custom, 
ought  to  be  paid  by  the  landlord.     Sugd. 
V.  &  P.  (14th  Ed.)  222. 
Clear  Deed. — A  covenant  to  make  a 


Yeates  (Pa.).  386. 

Clear  of  Expense. — Where  a  vendor 
proposed  a  price  for  land  clear  of  all  ex- 
penses, it  was  held  that  the  purchaser 
should  bear  the  expense  of  making  out 


clear  deed  when  the  title  is  equally  well  the  title,  the  law  imposing  on  him  the 

known  by  the  vendor  and  the  vendee  is  expense  of  the  conveyance.     Stratford  v, 

performed  by  the  delivery  of  a  deed  con-  Bosworth,  2  Ves.  &  B.  341. 
veying  such  title  as  the  vendor  hath,  al-        Clear    of  Charge. — Under    the  words 

though  it  may  be  but  a  life  estate;  for  "  clear  of  charge  or  reprise"  the  jointure 

he  who  purchases  a  tract  of  land  knowing  cannot  be  limited  clear  of  land  tax.    The 

the  title  to  be  defective,  takes  the  risk  word  "clear"  should  be  construed  in  a 

upon  himself.     Rohr  v.  Kindt,  3  W.  &  S.  power  as  it  would  be  in  an  agreement 

(Pa.)  563.  between  buyer  and  seller,  that  is,  clear  of 

Clear  of  all  Inonmhranoee.— If  there  be  all  outgoings,  etc.,  which  do  not,  accord- 

a  contract  for  the  sale  of  lands  and  the  ing  to  the  custom  of  the  country,  fall  on 

bargainor  agree  to  ''make  a  warranty  the    tenant.      Tyrconnell    v.   Ancaster, 

deed  free  and  clear  of  all  incumbrances,"  Ambler,  239;  Arran  v.  Crisp,  12  Mod.  54- 
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IT."  when   used   in   a   jointure,  said  pasMKC-way  to. "  The  deed  also  gave 

I  ihe  time  of  making  (he  jointure  the  grantee  the  right  to  build  over  the 

ng  its  continuance.     Tyrconncll  passage-way.  leaving  it  five  feet  wide  in 

iter,  a  Ves.  Sr.  499.  thi  clear.   The  city  then  quitclaimed  to  A, 

Itar  land." — In  the  absence  of  the  owner  of  the  land  on  the  other  side 

'.  limilalion.  Ihe  term  "  to  clear,"  of  the  passage  way.  the  right  to  pass  over 

dtoremovingtimbers  from  land,  it,  describing  ii  as  five  (cet  wide,  as  ap- 

>  remove  all  the  timber  of  every  purtenant  to  .his  cslale;  and  aflernards 

cpt  Ihe  slumps;  and  parol  evt-  conveyed  to  B  the  tot  in  ihe  rear,  and 

a  local  meaning  of  the  word  is  quitclaimed  10  him  all  Ihe  rights  of  the 
iible  10  explain  a  written  con.  city  in  the  passage-way.  fl/M.  thai  A 
iemperi'.  Pound.  10  Ind.  yi.  couldmaintaina  biilinequiiyagainsiBto 
'  a  contract  requires  thai  a  party  restrain  him  from  building  over  Ihe  pas- 
lear,  giub,  and  pile  the  brush,  all  sage-way  by  placing  a  nail  in  it.  whereby 
ie  in  good  order,  on  all "  the  de-  its  width  was  made  less  than  live  feet,  it 
piece  of  land.  Ibroogb  which  appearing  that  the  passage-way  could  be 
av.ne,  it  is  erroneous  to  admit  built  over  without  such  wall  at  an  expense 
thai  il  was  not  usnal  in  the  not  much  larger  than  by  the  mode  pro- 
hood  to  grub  such  ravines,  01  posed.  Tucker  v.  Howard,  laa  Mass. 
rm  would  be  belter  without  hav-  521). 

a  grubbed,  especially  when  the  In  Willi — AimnltlM. — A  devise  of  an 

sisis   upon    his    right    under  (he  annuity   ilfar  for   A.   means    free  from 

10   have   such   grubbing   done,  taxes.     Hodgworth   v.  Crowley,  3  Atk. 

rd  "dear"  in   such   connection  376. 

o  brash  toosmall  10  be  grubbed,  An  annuity  was  given  by  a  will  cUar 
.0  large  trees.  Holmes  v.  Stum-  of  all  deductions,  and  was  djrec(ed  to  be 
.11'  41a,  paid  out  of  certain  sums  of  stock  stand- 
ards "clearing  land."  in  the  ab-  ing  in  (es(alor's  name,  //eld,  (hat  i(  was 
■rnrds  of  limitation,  mean  remov-  no(  subject  (o  (he  legacy  duty.  Dan  kins 
from  all  the  limber  of  every  siie,  v.  Tatham,  ?  Sim.  452. 
It  include  taking  out  (he  stumps ;  Where  a  testator  directs  his  executors 

alDut  trees  on  certain  land,  the  legacies  "  clear  of  the  properly  lax  and 

r   lo  pay  a  stipulaied  price   for  all    expenses    attending    iht    same,"  the 

and  so  much  per  cord  for  wood,  legacy  ought  10  be  paid  by  the  executors 

cut  and  hauled  off  by  him,  "  and  out  of  the  assets  of  the  testator,  and  the 

irres  of    the    white   land    to    be  annuitants    and    legatees  are  eniitled  to 

ind  hauled  otT"  by  him  by  a  cer-  receive  the  full  amount  of  Iheir  respeclive 

.  ihe  brush  of  whatever  he  should  legacies  and  annuities  without  any  deduc- 

■  piled  as  cut,  simply  taking  the  lion  in  respect  of  legacy  ditty.    Courloy 

table  timber  of!   and   piling  up  v.  Vincent,  i  Turn.  &  R.  433. 

h    from     thai,    leaving    smaller  Is  Contrut,— A  contracl    stating    that 

nding.  is  not  sufficient.     Scavey  all  small   remnants  must  be  "  cleared." 

:k,    110  Ind.  494:  9  West.    Rep.  means  taken  away.      Pettit  ti.  Mitchell,  4 

\lb.  L.  Jour.  siS;  11  N.  E.  Rep.  M.  &  G.  83s. 

Where  a   party  agreed   to  deliver  so 

EImc  Oat"    •  Blghwkj    means  many    bushels  of    "first  quality    clear 

more  than  to  clear  it  out  for  all  barley,"  the  contract  not  staling  whcttter 

mses   to  which  it   is  dedicated,  the  barley  was  to  be  delivered  in  sacks 

icbavelheeasemenl.  Ihe  right  of  or  bulk,  I.e.,  loose,  keld.  Ihal  evidence 

.age:  Mat  they  have  a  right  to  per-  was  properly  admitted  to  show  a  usage 

mainlain.      All  obstructions  to  it  of  trade   to  deliver  in  sack<.      Robinson 

fully   be  removed:  bul   beyond  v.  United  Slates.  13  Wall.  363. 

rights  of  the  owner  of  the  soil  In   Conltitntion.— Where    a   constitu- 

inimpaired.    Winter  i'.  Peterson,  lion   makes  "  tht   clear   proceeds  of   all 

J.J.  L.)S33.  fines  collected  .  .  .  lor  any  breach  of  the 

«  CUkt." — A  city  owning  a.  pas-  penal  law"  a  part  of  the  school  fund,  in 

r,  a.  lot  on   one   side  of  it,  and  a  suit  for  their  recovery  il  is  not  ncces- 

lot  in  the  rear,  conveyed  lo  B  sary  10  allege  in  the  declaration  that  the 

on  the  side,  bounding  il  on  Ihe  fines  had  been  determined  or  set  apart  by 

e-«ay  reserved  by  said  city  ex-  any  tribunal  or  law  of  the  Stale.     Wis- 

'  for  a  back  passage-way  "  lo  Ihe  consin  v.  Casey,  5  Wis.  322. 

>e  re«,  "  or  for  any  other  pur-  la  Btatnte. — Where  a  staiuie  provides 

J  city  may  cbooM  lo  appropriate  that  "  any  person  .  .  .  having  an  estate 


DtflBitton  CLEARANCE— CLEARING-HOUSE.  iMhatioii. 

CLEAEANCE. — ^A  certificate  given  by  the  collector  of  a  port,  in 
which  it  is  stated  that  the  master  or  commander  (naming  him) 
of  a  ship  or  vessel  named  and  described,  bound  for  a  port  named 
(and  having  on  board  goods  described,  in  case  th>e  master  requires 
the  particulars  of  his  cargo  to  be  stated  in  such  clearance),  has  en- 
tered and  cleared  his  ship  or  vessel  according  to  law.^  (See  also 
Shipping.)    A  certificate  of  the  discharge  of  obligations  or  dues.^ 

CLEABIH&-HOTJBE. — ^An  office  organized  by  the  banks  of  a  city 
where  their  representatives  may  meet  daily,  adjust  balances  of 
accounts,  and  receive  and  pay  differences.'  The  object  of  its  mem- 
bers is  to  effect  at  one  time  and  place  the  daily  exchanges  between 
the  banks  composing  the  association  and  the  payment  of  the  bal- 
ances resulting  from  such  exchanges.  There  are  also  stock-ex- 
change clearinghouses  which  undertake  to  clear  quantities  of 
stocks.'*  (See  also  BILLS  and  Notes;  Banks  and  Banking; 
Presentment.) 

of  inheritance  or  freehold  in  the  town  ship  at  any  place  where  a  branch  of  the 

where  he  dwells  of  the  clear  yearly  value  society  existed.     The  qualifications  for 

of  ten  dollars,  and  taking  the  rents  and  membership  were   the   payment  of   an 

profits  thereof  three  years  successively,  entrance  fee,  a  time  of  probation,  and 

.  .  .   shall    thereby  gain   a    settlement  certain    general    payments   which  were 

therein ;"  and  one  who  has  such  an  estate  made  to  the  secretary,  whose  duty  it  was 

mortgages  it  in  fee  to  secure  a  sum,  the  at  once  to  hand  them  over  to  the  treas- 

interest  of  which  being  deducted  from  the  urer.     A  clearance  had  to  be  signed  by 

annual  income  reduces  it  below  ten  dol-  the  secretary  and  by  two  other  officers  of 

lars  within  the  three  years,  gains  no  set-  the  society.  ...  A.   gave    a   clearance 

tiement.       Groton     v.     Roxborough,    6  to  C,  to  which  he  was  entitled,  but  to 

Mass.    50;    Marsh     v.    Hammond,    103  which  he  had  forged  the  names  of  the 

Mass.   146;  Taylor  v,  Milnesfield,  3  El.  two  officers  whose  signatures  besides  his 

&  Bl.  724;  Willcut  V.  Calnan,  98  Mass.  own  were  necessary  for  the  validity  of 

76.  the  clearance.     The   clearance  certified 

CSlear  Dayi. — Where  a  rule  of    court  that  the  bearer,  C,  was  a  member  of 

provided  for  the  delivery  of  paper  books  the  branch  society  granting  it,  and  had 

four  clear  days  before  the  day  appointed  paid  all  dues  and  deqiands,  and  then  it 

for  argument,  it  was  held  that  Sunday  authorized  any  other  branch  to  receive  C. 

was  to   be  counted   as  one  of  the  four  as  a  clearance  member.     Held^  that  the 

days  between  the  delivery  of  paper  books  clearance  was  not  an    **  acquittance  or 

and  the  day  of  argument,  except  it  is  the  receipt"    for    money    within    the    act. 

last  day.     Hodgkins  v.  Hancock,  14  M.  Queen  v.  French,  Law  Rep.  i  C.  C.  217. 

&  W.  120.  8.  Abbott. 

By  49  G.  III.  c.  68.  s.  5,  ten  clear  days  4.  Dos  Passos  Stockbrokers,  277. 

of   the  intention  to   appeal   is  required.  Clearing-houses  are  established  in  all 

Held,  that  the  ten  days  are  to  be  taken  large  cities.     They  may  be  legally  incor- 

exclusively  both  of  the  day  of  serving  the  porated,  but  commonly  are  private  asso- 

notice  and  the  day  of  holding  the  ses-  ciations  organized  by  the   banks  which 

sions.     King  v,  Herefordshire,  3   Barn,  form  their  members. 

&  Aid.  581.  Mode  of  Operation.— The  plan  pursued 

1.  Bouvier's  Law  Diet.  is   thus    described:    At    a  certain   hour 

2.  Section  23  of  24  &  25  Vict.  c.  98  every  mT>rning,  usually  at  ten  o*clock, 
enacts  that  *'  whosoever  shall  forge  .  .  .  the  deputy  of  each  bank  attends  at  the 
any  acquittance  or  receipt  for  money  clearing-house,  bringing  with  him  all 
.  .  .  shall  be  guilty  of  felony."  A.  was  checks  upon  other  banks  which  have 
secretary  of  a  friendly  society  which  had  been  received  by  his  own  bank  since  the 
branches  in  various  towns.  Any  mem-  same  hour  of  the  preceding  day.  Each 
ber  who  had  paid  all  his  dues,  on  going  bank  has  its  box  or  drawer,  and  the  mes- 
from  one  of  these  towns  to  another,  was  sengers  of  all  the  other  banks  distribute 
entitled  to  a  document  called  a  '*  clear-  all  the  checks  which  they  have  in  their 
ance/'  which  admitted  him  to  member-  possession,  placing  each  of  them  in  the 
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drawer  or  box  of  the  ]>articular  bank  30th  being  Sunday)  the  Bank  of  Com- 
upon  which  it  is  drawn.  Each  bank  is  merce  presented  the  check  to  the  Ocean 
then  credited  on  the  books  of  the  clearing-  Bank  at  the  clearing-house.  The  rules 
house  with  the  amount  of  checks  upon  of  the  clearing-house  required  any  check 
other  banks  which  it  has  brought  in  for  which  was  not  to  be  honored  to  be  re- 
collection, and  is  debited  with  the  amount  turned  before  10  a.m,  on  the  day  follow, 
of  the  checks  drawn  upon  it  which  all  the  ing  that  on  which  it  was  received  through 
other  banks  have  brought.  If  the  former  the  clearing  house.  The  defendant  re- 
amount  exceeds  the  latter  the  bank  is  tained  the  check  without  notice  of  non- 
then  declared  to  have  gained  "  the  amount  •  payment  until  November  2d,  when  it  was 
of  the  excess;"  but  if  the  latter  amount  returned  to  the  Bank  of  Commerce  with 
exceeds  the  former  the  bank  is  declared  notice  of  non-payment.  Andre  &  Bro. 
to  have  **  lost"  the  amount  of  the  differ-  failed  on  the  ist  of  November.  The 
ence.  The  total  of  the  losses  must  be  plaintiff  claimed  to  recover  the  amount 
precisely  the  total  of  the  gains.  At  a  of  the  check  on  the  ground  that  by  virtue 
later  hour  in  the  same  day  the  losing  of  the  above-mentioned  rule  of  the  New 
banks  are  obliged  to  bring  into  the  clear-  York  Clearing  House  the  defendant  was 
ing  house  the  sums  which  they  have  re-  responsible  if  its  agent  the  Ocean  Bank 
spectively  lost;  and  shortly  afterward  did  not  return  the  check  to  the  Bank  of 
the  gaining  banks  come  and  receive  from  Commerce  before  ten  o'clock  on  the  next 
the  officers  of  the  clearing-house,  out  of  morning  after  it  was  presented,  but  the 
the  funds  thus  furnished  by  the  losers,  court  held  it  not  bound  by  the  rule,  and 
the  amounts  of  their  respective  gains,  that  plaintiff  could  not  recover. 
The  computation  of  how  much  each  bank  Effeot  of  a  SoUlemont  through  doariag- 
has  brought  in  against  others,  and  of  Home. — A  settlement  made  by  two  banks 
how  much  the  others  have  brought  in  through  the  clearing-house,  in  which 
against  it.  is  performed  by  skilful  clerks  checks  are  presented  and  exchanged,  and 
in  a  few  minutes.  So  soon  as  it  is  fin-  a  balance  between  them  is  struck,  will  be 
ished  an  officer  of  each  bank  takes  from  final  and  conclusive  if  either  fails  to  give 
its  drawer  or  box  all  checks  against  it,  notice  of  inability  to  meet  the  balance 
and  carries  them  to  his  own  bank  to  be  against  it  on  the  general  adjustment, 
examined  for  the  purpose  of  seeing  before  the  hour  when  banks  usually  pass 
whether  any  of  them  must  be  dishonored,  checks  to  the  credit  of  their  depositors. 
A  time  is  set  within  which  each  bank  is  The  mutual  credits  thus  given  cannot  be 
expected  to  examine  all  checks  and  to  recalled  by  either  one  to  the  detriment  of 
refuse  such  as  it  refuses  to  pay.  Morse  the  other.  Bluffer  v.  Louisiana  National 
on  Banks  and  Banking.  450,  451.  Bank,  35  La.  Ann.  251. 

i^eot  of  Clearing-house  Rogolatioiis  and  On  the  20th  of  December,  1868,  H. 
ITiagOi. — Its  usages  and  rules,  if  not  in  presented  himself  at  the  defendant  bank,, 
conflict  with  law,  may,  by  the  implication  to  whose  officers  he  was  unknown,  and 
of  tacit  adoption  in  thecontract  of  mem-  stated  that  he  desired  to  open  an  account, 
bers,  bind  them  in  the  same  way  that  a  and  presented  a  check  for  (4600.15,  pur- 
general  usage  of  trade  may  bind  those  porting  to  have  been  drawn  by  A.  upon 
who  deal  with  reference  to  it,  and  who  the  plaintiff  bank.  The  amount  of  the 
are  therefore  held  impliedly  to  adopt  it.  check  was  entered  as  cash  in  a  bank-book 
But  those  who  are  not  bound  by  such  furnished  H.  by  defendant.  On  the  fol- 
usages,  and  have  not  contracted-  with  lowing  morning  the  check  was  sent  to 
reference  to  them,  have  no  right  to  avail  the  clearing-house,  and  thence  was  taken 
themselves  of  them  to  create  an  obliga-  to  the  plaintiff  bank,  where  it  was  passed 
tion  against  those  who  are  parties  10  as  genuine,  charged  to  the  account  of  A., 
their  adoption,  and  bound  by  them  inter  and  credited  to  the  defendant  bank.  On 
sese  only.  Overman  v,  Hoboken  City  the  22d  of  December,  H.  called  at  de- 
Bank.  I  Vroom  (N.  J.),  61.  In  this  case  fendant  bank  and  drew  $4500.  On  De- 
the  plaintiff,  on  the  29th  of  October,  1859.  cember  29th,  plaintiff  di.scovered  the 
deposited  in  the  Bank  of  Commerce  in  check  to  be  a  forgery,  and  demanded  re- 
New  York  a  check  drawn  by  Andre  &  payment  of  the  check  from  defendant; 
Bro.  on  the  defendant  bank,  which  was  but  the  latter  denied  its  liability  beyond 
located  in  New  Jersey.  The  Ocean  the  $100. 15  still  remaining  to  the  credit 
Bank  of  New  York  was  ihe  agent  in  that-  of  H.  The  plaintiff  having  refunded  to 
city  of  the  defendant,  and  through  it  de-  A.  the  amount  of  the  for^^ed  check, 
fendant  received  and  paid  checks  drawn  brought  suit  against  the  defendant.  Held, 
on  it.  The  Bank  of  Commerce  and  the  that  the  plaintiff  was  bound  to  know  the 
Ocean  Bank  were  members  of  the  New  signatures  of  its  depositors,  and  that  the 
York  Clearing  House.     On  the  31st  (the  sending  of  the  check  deposited  by  H« 

288 


XlEwt  of  iU  BqIm 


CLEARINGHO  USE. 


on  Mombor  Buiki. 


through  Che  clearing-house  by  the  de- 
fendant, and  its  failure  to  communicate 
to  plaintiff  the  fact  that  it  was  received 
from  a  stranger,  was  not  such  negli- 
^ence  as  would  throw  the  loss  upon  de- 
fendant.  No  ruling  was  made  by  the 
court  upon  the  question  of  an  alleged 
usage  amo4g  banks  not  to  receive  checks 
irom    strangers    without    identification. 


his  own  account  in  the  bank;  and  against 
the  balance  thus  produced  he  drew  a 
check  on  the  bank,  which  was  paid  by 
that  bank  to  another  bank  through  the 
clearing-house,  of  which  both  banks  were 
members.  The  president  of  the  bank  on 
which  the  check  was  drawn,  suspecting 
that  B.  was  financially  embarrassed,  dis- 
covered that  no  payment  had  been  made 


nor  on  an  alleged  well-established  usage  by  B.  on  account  of  the  goods  entrusted 

^f  the  banks  in  Baltimore  to  the  effect  to  him  for  sale,  and  looking  at  the  con- 

that  when  one  bank  sends  to  the  clear-  diiion  of  B.'s  bank  account,  directed  the 

ing-house  a  check  on  another  bank  pay-  return  of  the  check  to  the  bank  to  which 

.able  to  the  order,  and  purporting  to  be  it  had  been  paid  after  one  o  clock  of  the 

indorsed  by  the  payee,  the  bank  sending  day  of  such  payment.     The  rules  of  the 

it  guarantees  the    indorsement^  of    the  clearing-house  provided  that  whenever 


check  to  be  genuine.  Comm.  &  Farmers' 
Nat.  Bank  v.  First  Nat.  Bank,  30  Md. 
11;  Stuyvesant  Bank  v.  Mechanics'  Bank, 
7  Lans.  (N.  Y.)  197. 

In  an  action  against  the  indorser  of  a 
promissory  note,  payable  at  the  plaintiff 


checks  which  were  not  good  should  be 
sent  through  the  clearing-house,  the 
banks  receiving  them  should  return  them 
to  the  senders  as  soon  as  it  should  be 
found  that  they  were  not  good,  **and  in 
no  case  shall  they  be  retained  after  one 


bank  and  discounted  by  another  bank,  it  o'clock."    Held,  that  the  check  was  paid 

appeared  that  when   the    note  became  under  such  a  mistake  of  fact  that  the 

due,  the  last-named  bank  charged  it  to  bank  paying  it  could  recover  the  amount 

the  plaintiff   bank,  and  sent  it  through  from  the  bank  to  which  it  was  paid,  if  the 

the  clearing  house  for  payment;  that  the  latter  had  not  changed  its  position  be* 

plaintiff  s    teller    by   mistake,    thinking  tween  one  o'clock  and  the  return  of  the 

that  the  maker  of  the  note  was  in  funds  check.     If  a  bank  is  entitled  to  maintain 

At  the  plaintiff  bank,  stamped  the  word  an  action  to  recover  back  the  amount  of 

"  paid '  on  the  face  of  the  note;  that  the  a  check  paid  by  mistake  to  another  bank 

mistake  was  soon  discovered,  and,  before  through  the  clearing-house,  the  fact  that 

the  close  of  banking-hours  on  the  same  the  latter  bank  has  credited  the  amount 

•day,  both  the  other  bank  and  the  indorser  to  the  account  of  the  customer  depositing 

were  notified  of  it  and  the  note  was  duly  it  does  not  render  the  depositor  instead 

protested;   and   that  a  dispute  between  of  such  bank  liable  to  the  action.     Mer- 

the  two  as  to  whether  the  rules  of  the  chants'  Nat.  Bank  v,  Nat.  Bank  of«the 

clearing-house  had  been   complied  with  Commonwealth,  139  Mass.  513. 


was  terminated  by  a  payment  of  the 
amount  of  the  note  to  the  other  bank  by 
the  plaintiff,  without  any  waiver  of  its 
legal  rights,  and  at  the  trial  the  other 
bank  disclaimed  all  title  or  interest  in 
the  note.  The  judge,  who  tried  the 
case  without  a  jury,  found  that  the  note 


In  Merchants'  Nat.  Bank  v  Nat.  Eagle 
Bank,  the  rules  of  the  clearing  house 
fixed  a  time  before  noon  for  making  ex- 
changes at  the  clearing-house,  and  a  time 
between  noon  and  one  o'clock  for  paying 
balances  there.  The  practice  under  the 
rules  was  for  the  exchanges  and  payments 


was  stamped  by  mistake  as  paid;  that  this    to  be  made  according  to  tickets  accom- 


act  did  not  amount  to  a  payment  of  the 
note,  and  was  not  intenaed  as  such;  that 
the  money  paid  by  the  plaintiff  to  the 
other  bank  was  not  intended  and  did  not 
operate  as  a  payment  of  the  note;  and 
that  the  plaintiff  had  sufficient  title  and 
ownership  of  the   note  to  enable  it  to 


panying  vouchers  presented  for  exchange, 
and  not  from  an  examination  of  the 
vouchers  in  detail.  And  by  further  rales 
it  was  provided  that  errors  in  the  ex- 
changes should  be  adjusted  directly  be* 
tween  the  banks;  and  that  whenever 
checks  which  were  not  good  should  be 


bring  the  action.     Held,  that  the  defend-    sent  through  the  clearing-house,  the  banks 


ant  could  not  avail  himself  of  the  rules 
of  the  clearing-house  to  which  he  was 
not  a  party  in  defence  of  the  action. 
Manufacturers'  Nat.  Bank  v.  Thompson, 
129  Mass  438. 
On  Member  Banks. — B.,  as  agent  of  a 


receiving  them  should  return  them  to  the 
senders  as  soon  as  it  should  be  found 
that  they  were  not  good,  "  and  in  no  case 
shall  they  be  retained  after  one  o'clock." 
Held,  that  the  payment  of  a  check 
through    the    clearing-house    was    pro- 


bank,  sold  goods  pledged  to  the  bank  as  visional  until   one  o'clock,   to  become 

•collateral  security  for  the  payment  of  his  complete  only  if  the  check  was  retained 

promissory    note,    and    wrongfully   de-  after  that  hour;  and  that  if  by  any  mis* 

posited  the  money  received  therefrom  to  take  of  fact  a  check  so  paid,  but  not  good, 
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was  retained  until  after  one  o'clock,  the  and  sale  of  gold,  known  as  the  "clearings 
payment  of  it  was  to  be  treated  as  a  pay-  house."    Clearances  were  made  each  day 
ment  made  under  a  mistake  of  fact  to  the  by   means  of  statements  furnished  by 
same  extent  and  subject  to   the  same  dealers  to  defendant  of  purchases  and 
right  of  reclamation  as  if  it  had  been  sales  made  by  them,  defendant  acting 
made  without    the  intervention   of  the  simply  as  mutual  agent  for  the  parties, 
clearinghouse.      loi    Mass.   281;    Nat.  On  a  day  when  many  members  of  the 
Bank  of  North  America  v.  Bangs,  106  clearing-house  had  failed  to  perform  their 
Mass.  441.  contracts,  and  when  there  was  great  con- 
But  a  stricter  rule  was  laid  down  by  the  fusion  in   regard   to  them,  O.    &   Co., 
United  States  Circuit  Court  in  Illinois,  plaintiff's  assignor,  presented  two  sepa- 
Ck  deposited  certain  collaterals  with  P.  rate  statements,  one  in  the  morning  andi 
K.  &  Co.,  bankers  and  members  of  the  one  in  the  afternoon.     In  the  first  was< 
Chicago  Clearing  House,  with  the  under-  an  item  of  a  transaction  between  O.  & 
standing  that  he  should  have  a  right  to  Co.  and  a  firm  which  failed  on  the  morn- 
draw  checks  on  them  to  within  ten  per  ing  of  that  day.     It  was   not  usual  to- 
cent  of  the  value  of  the  securities.     On  present  more  than  one  statement  during. 
August  5,  188 1,  C.  drew  his  check  for  the  same  day.     When  O.  &  Co.  called 
$4000,  which  was  deposited  with  the  de-  upon  defendant  for  the  balances  shown- 
fendant  bank,  also  a  member  of  the  dear-  to  be  due  that  firm  by  the  statements, 
ing-house,  on  the  morning  of  August  6th.  they  were  advised  by  its  president  that. 
Under  the  rules  of  the  clearing-house,  owing  to  the  confusion  in  business,  he 
each  member  was  required   to  pay  its  could  not  tell  how  the  statements  stood, 
balances  to  the  clearing-house  by  twelve  and  that  the  bank  would  only  pay  ap- 
o'clock,  and  any  check  which  was  found  proximate  balances,  reserving  a  margin 
not  to  be  good  when  returned  from  the  to    secure    defendant    against    failures, 
clearing-house  to  the  bank  against  which  Defendant  accordingly  paid  $30,000  on 
it  was  drawn  was  to  be  returned  to  the  the  second  statement,   leaving  $10,000 
bank    which    collected    it    through    the  unpaid  thereon,  and  paid  nothing  on  the 
clearing-house,  by  half-past  one  o'clock  first.     In  an  action  to  recover  the  bal- 
of  the  same  day.    When  C.'s  check  came  ances  shown   by   the  statements,   held^ 
from  the  clearing-house  into  P.  K.  &  Co.'s  that  to  entitle  plaintiff  to  recover,  it  was. 
bank,  his  account  was  examined,  and  the  necessary  for  it  to  show  a  clearance  by 
collaterals  deemed  sufficient  to  pay  that  defendant  of  the  statements,  and  that  a 
check  and  others  drawn  on  them  by  him,  balance  had  been  struck  in  favor  of  O.  & 
and  they  were  handed  over  to  the  book-  Co.,  which   made  out  a  demand  in  the 
keeper,  to  be  charged  into  his  account,  nature  of  an  account  stated;   that  the. 
At  forty-two  minutes  past  one,  P.K.&Co.  statements  were  to  be  taken  and  constd- 
beard  that  C.  had  failed,  when  a  second  ered  together  as  but  one  statement;  but 
examination  was  had,  and  it  was  found  that,  if  considered  separately,  there  was 
that  a  mistake  had  been  made,  whereupon  no  such  clearance  of  either  as  bound  de- 
the  check  was  sent  to  defendant  bank  fendant,  and  that  plaintiff  was  not  en- 
and  payment  demanded  at  fifteen  minutes  titled  to  recover.     Nat.    City  Bank  v,. 
before  two  o'clock,  and  refused.    P.  K.  &  N.  Y.  Gold  Exchange  Bank,  loi  N.  Y. 
Co.  brought  suit  against  defendant  to  595. 

recover  the  amount  of  the  check  as  money  Fretentment  fhrongh  Clearing-houe  a 
paid  under  a  mistake.  Held^  that  they  Legal  Presentment  in  England.—If  a  bill 
could  not  recover.  of  exchange  is  accepted,  '*  payable  at 
In  Fernandey  v.  Glynn,  i  Camp.  426  n.,  Mess.  A.  B.  &  Co,"  who  are  bankers  in  the 
Lord  EUenborough  held  that  a  usage  city  of  London,  a  presentment  of  the  bill 
among  the  banks  in  the  clearing-house  at  for  payment  to  their  clerks  at  the  clear- 
London  to  return  checks  at  any  time  ing  house  is  sufficient.  Reynolds  v. 
before  five  o'clock  even  if  they  had  been  Chettel.  2  Camp.  596. 
cancelled,  provided  the  words  "  cancelled  Clearlng-houe  Dne-bilL — A  clearing- 
by  mistake"  was  noted  upon  them,  was  house  due-bill  is  not  a  mere  certificate 
binding,  and  amounted  to  a  refusal  to  of  deposit  creating  a  contract  of  bail- 
pay,  though,  had  it  been  a  bill  sent  for  ment,  but  is  as  negotiable  an  instrument 
acceptance  and  accepted,  no  change  of  as  a  check  payable  to  bearer,  or  as  a 
circumstances  could  have  altered  that  promissory  note  payable  to  order  or 
fact.  bearer;  is  absolutely  unfettered  by  any 
liability  of  a  Bank  Aeting  as  a  Clear-  special  condition  or  stipulation ;  is  also 
ing-honso. — Defendant  had  a  department  "simple"  in  terms,  ** certain"  in  amount, 
for  the  general  clearance  of  contracts  andmannerof  payment  "unconditional," 
between  its  customers  for  the  purchase  andsubject  to  no ''contingency."    When 
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CLERICAL.     See  note  l. 

CLEKK.    See  Master  and  Servant. 

CUEHT.    See  Attorney  and  Client,  Vol.  I.  p.  942. 

CLOTHES.     See  note  2. 


said  bank  is  entitled  to  require  [roro  the  %.  In  Will. — A   bequest    of  tJI   "  m; 

onner  of  Ihe  due-bill,  by  nhom  it  haa  liaea  and  clothes"  tvas  held  lo  pass  body 

been  lost,  a  good  and  sufficient  indemnity  linen  oni]r.    Hunt  v.  Hart,  3  Bronn'sCh. 

bond   before   payment   of   said  due-bill.  311. 

Dullen    V.    Merchants'    Nat.    Bank,    16  "  When  a  person  is  found  making  her 

Phila.   94;    Grant's    Law    of    Banking;  wilt  (although  it  is  true  she  does  not  ap- 

Morse's    Banks    and   Banking;    Botles'  point  executors),  and  the   onlj  bequest 

Banks  and  their  Depositors.  she  makes  is  a  gift  of  her  '  pergonal  prop- 

1.  GUrio*l  Enor. — ^Where  a  judgment  erty,  consisting  of  (noney  and  clmhcs.' 

in  a  suit  against  executors  was  rendered  the   strong  presumption  is  that  she  did 

de  tetiU  prepriis,  it   nas   allowed  to  be  not   intend   only   10   do   that  which  she 

amended  to  dc  bixiis  teslaloris,  after  a  writ  might  have  efleclually  done  by  givingber 

of  error  had  been  sued  out  and  decided  'money  and  clothes' simply.    Iiappeirs 

that  such  an  error  so  corrected  cannot  to  me  there  is  no  /also  Jemoititralia  bete: 

afterwards  prevail  in  an  appellate  court,  there  is  simply  an  imperfect  enumeration. 

Speed's  Ezrs.   v.   Hana.   i  T.    B.  Mon.  The  tcsUtrix  nas  a  markswoman.  and 

(Ky.)  16.  not  very  cognizant  of  the  force  o|  panicu- 

The  erroneous  teste  of  a  /i.  fa.  by  a  lar  expressions."    Held,  that  the  wbole 

clerk,   though   executed,   is    amendable,  of  the  property  passed.     Dean  ir.  Gibson. 

Baker  v.  Smith,  4  Yeates  (Pa.),  iSj;  Mc-  L.  R.  3  Eq.  Cas   713. 

Cormich  v.  Meason,  i  S.  &  R.  (Pa.)  g;.  BMdy-madv  Clothing.— On  a  note  made 

Where,  in  the  fi.  fa.  or  vend.  ex.  under  payable  in  ready-made  clothing,  the  cloth- 

which  land  was  condemned  and  sold  to  ing  may  be  called  for  in  parcels,  but  the 

plaintiff,  said  plaintifE  was  named  as  ex-  payee  has  no  right  to  call  for  a  garmeni 

ecutrix  of  William   McDowell  instead  of  made  for  a  customer  at  a  slipulaled  price. 

William  Dowell,  it  is  only  clerical  error  There  must  be  a  demand  and  refusal  be- 

which   would   be  amended  at  any  time,  fore   action   can   be  brought.     Vance  :■. 

Cluggagc  V.  Duncan,  I  S.  &  R-  (Pa.)  109.  Bloomer,  so  Wend.  (N.  Y  )  196. 

An  omission  In  a  Uvari  faHas  of  the  Takiag  ClothM  from  Dsad  Bodj.— The 

command  to  levy  the  debt,  is  a  clerical  taking  of  articles  of  dress  from  the  body 

mistake,  and  may  be  amended  after  error  of  a  dead   person,  animo  furan^.  is  a 

brought  by  the  lower  court,  or  if  it  will  felony,  as  they  vested  in  and  were  the 

not.  by  the  upper    Peddle  v.  Hotltnshead,  property  of  some  one,  and  consequently 

g  S.  &  R.  (Pa  )  277.  words  charging  such  an  offence  would  be 

Where   blanks  were   left   in   &  habeas  actionable.   Worson  i'.  Sayward,  ijPick. 

lorpus  by  the  inadvertency  of  the  clerk,  (Mass.)  401. 

and   there   was   a  praeipe  lo  amend  by,  Laroany  of  WUto'c  ClothM. — Coleridge, 

amendments  were  allowed.     Benner  v.  I.,  charging  a  jury,  said:  "  I  think  Ibii 

Prey.  I  Binn.  (Pa.)  366;  Com.  v.  Parker,  if  she  (Ihe  wife)  elopes  with  an  adulterer. 

■X  Pick.  (Mass,)  5J0.  who  takes  her  clothes   with  them,  it  is 

While  clerical  errors  may  be  amended  larceny  10  steal  her  clothes,  which  are  bet 

in  a  criminal  as  well  as  a  civil  case,  Ihe  husband's  properly,  just  as  much  as  il 

finding  by  a  jury   thai    defendant   was  would  be  a  larceny  to  steal  her  husband's 

guilty  of  writing  and  publishing  "a  bill  wearing  apparel,   or  anything  else  thai 

of  scandal,"  where  the  indictment  wasfor  was  his  property."     Reg.  v.  Tolletl  Car. 

writing  and  publishing  a   libel,  was  re-  &  M.  iil.     Contra,  Reg.  v.  Filch,  Dears. 

versed  because  defendant  was  not  found  &  B.  1S7. 

guilty  of  the  offence  charged   in' the  in-  Prosecutor  gave  prisoner  his  waislcoal 

dictroent.     Sharff   v.   Commonwealth,  a  to  lake  to  his  washerwoman.     Prisoner 

Binn.  (Pa.)  514.  delivered  and  received  it  back  as  hisovn. 

The  fact  of  whether  an  entry  was  made  The  jury  having  found  thai  he  had  K" 
before  a  certain  dale,  the  record  being  anitnum  furandi  when  he  took  it,  de- 
defective  in  having  no  dale,  is  lo  be  de-  dared  him  not  guilty,  Erskine,  J.,  baring 
cided  by  the  jury.  The  party  will  not  be  charged  that  his  getting  back  ibe  aaisi- 
injured  by  the  omission  of  the  clerk,  pro-  coal  from  the  washerwoman  was  no  Ui- 


CO^COACH—COAL. 

D  OH  TITLES.    See  Bill  to  Remove  Clouds  from 

Vol.  II.  p.  298. 

&    See  Societies. 

See  Abbreviations,  Vol.  I.  p.  15.* 

H.    See  Carriage;  Cart.» 

, — A  mineral ;  any  substance  composed  of  the  ingredients 

h  coal  is  composed,  and  used  for  fuel,  in  commercial  usage 

>mmon  understanding  may  be  known  as  coal.^ 

he  gave  il  lo  her  as  his  own.  coal,  or  by  the  process  to  which  it  had 

Ivans.  Car.  &  M.  633.  been   subjected,    that   the   general   term 

re  a  contract  was  entered  into  coal,  according  lo  the  common  under- 

inder  a   firm  name  of  "I.   M.  standing  ot  that  name,  would  not  apply 

&  Co,."  having  in  fact  no  part-  to  it.     Howard  v.  Great  West  Ins.  Co., 

le  city  ot  Philadelphia,  il  was  109  Mass.  384. 

the  conlracl  was  not  void  under  Patent   fuel,   composed   of    coaMust, 

Voile  statute  which  forbids  the  mixed  with  three  percent  pitch  and  lime, 

words  "&Co.,"  whenitrepre-  is  not  liable  to  duLes  imposed  on  "coals" 

actual   partner,    in  an    action  imported  into  the  pprt  of  London,  not- 

n  New  York  by  said  Stoddart,  withstanding  there  is  no  purpose  to  which 

emed  by  the  Ux  UH  eimtra€ttis.  ordinary  pit  coal  can  be  applied  lo  which 

c.  Key,  63  Hon.  Pr.(N.  Y.)  137.  coal  dust,  without  Ihc  admixture  of  pitch 

frc  an  exemption  from  toll  was  and  lime,  could  not  also  be  applied.  Loo- 

stamte  of  certain  vehicles,  but  don  'i;.  Parkinson,  10  C.  B.  (70  E.  C.  L. 

therefrom    "  any  stage-coach,  R.)  337 

,  ran,  caravan,  or  stage- wagon.  Goal   PiivUtgM. — A  common  practice 

stage-carriage   conveying  pas-  prevails  among  the  owners  of  coal  lands 

>r  goods  for  pay."  it  was  held  to  grant  what  is  called  "  coal  privileges;" 

gnn  employed  In  carrying  goods  that  is,  to  grant  the  right  of  mining  uid 

^anal  wharf   to  persons  in  the  taking  out  all  the  coal  lying  under  a  cer- 

lood  and  from  such  persons  to  tain  piece  of  ground,  or  a  given  numb«r 

I   company,    was   not  a   stage-  of  acres,   either  at  a  specified  rate  per 

nd  therefore  not  excluded  from  bushel,  or  so  much  by  the  acre.     Peter- 

ptingclause.  The  word  "  stage"  son  i'.  Kler.  3  Pittsb.  (Pa  )  199. 
heideaof  travellingioand  from  .      Ba&a*d  Coal  or  Earth  (Ulsln  Falioj. — 

aces.     Queen  v.  Ruscoc,  S  Ad.  Insured  made  application  (or  insurance, 

7.  and   the  agent   inspected  the  premises, 

OB  Platfnna  vt  Bailway  GoaohM.  was  informed   and   knew  that  kerosene 

:h  negligence  to  attempt  passing  oil  was   used   for   lighting.     The  policy 

From  one  coach  to  another  on  a  which  the  agent  gave  to  insured  contained 

litrodd  train  as  to  prevent  recov-  the  condition  that  if  refined  coal  or  earth 

.  administrator  on  an  insurance  oil  was  used  or  stored  without*  written 

eluding  indemnity  to  an  assured  consent  the  policy  was  void.     Hild,  that 

iuiy  incurred  in  consequence  of  kerosene,  in  a  commercial  sense,  was  a 

negligence.     Sawtelle  v.   Rail-  lelined  coal  or  eaitb  oil,  and  ihatit  could 

i.  Assur.  Co.,  15  Blalchf.  (U.  S.  not   be  supposed  without   imputing  bad 

b.  faith  10  defendant  that  the  use  of  kero- 

SORDINO,  Vol.  I.  p.  107.  sene  for  lighting  was  intended  to  be  pro- 

laasTNiM  Fdie7. — It   is   proper  hlbited,  as  it  would  have    rendered  the 

a  witness   who  is   acquainted  policy  void  from  the  beginning,  and  also 

composition  of   "patent  fuel"  that  defendant  waived  the  condition  re- 

r  whether  it  is  embraced  under  quiring    consent    in    writing,    and    was 

"  coal "  in  a  policy  of  insurance,  estopped  from  setting  up  a  forfeiture  for 

he  did  not  deal  in  coat  or  patent  breach  thereof.     Bennett  v.   N.  Brit,  & 

er  as  a  merchant  or  an  under-  Merc.   Ins.   Co.,  Bi  N.  V.  393;  s.  c,  37 

A  commercial  usage  that  it  was  Am.  Rep,  301. 

most  have  been  a  general  usage  Where  an  inclosure  act  provided  that 

)  the  parties  at  the  time  the  con-  nothing  therein  was  10  interfere  with  tbe 

5  made,  and  it  mast  be  shown  rights  of  the  lord  of  the  manor  as  lo  the 

character  of  the  fuel  had  been  so  mines,  minerals,  and  quarries,  and  gave 

.  either  by  other  Ingredients  than  him  power  to  make  or  grani  wagon  road* 


Btflaitton.  COAST.  JMnitton. 
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COAST. — That  part  of  the  land  bordered  by  the  sea.    The  term 
coasting  trade"  is  applied  to  commercial  intercourse  carried  on- 
by  means  of  navigable  rivers  as  well  as  the  sea.^ 

for  "leading,  carrying,  and  conveying  different  States,  between  different  dis- 

the  coals  and  the  produce  of  any  other  tricts  in   the  same  State,  and  between 

mines  and  minerals  from  or  under  any  different  places  in  the  same  district,  on 

other  lands  and  grounds  whatsoever,"  it  the  sea-coast,  or  on  a  navigable  river/* 

was  held  that  he  might  haul  coke  on  a  The  act  of    legislature  of    New  York, 

railroad  constructed  by  htm    under  the  granting  to  Livingston  and   Fulton  the 

power   given,  and  that   the  produce  of  exclusive  navigation  of  all  the  waters 

any  other  mines  and  minerals  meant  the  within  its  jurisdiction,  with  boats  moved 

produce  of  mines  and  minerals   before  by  fire  or  steam,  for  a  term  of  years,  is 

mentioned,  and  not  of  those  other  than  repugnant  to  that  clause  of  the  consti- 

coals.    Bowes  v.  Baron  Ravens  worth,  15  tution  of  the  United  States  which  autbor- 

C.  B.  512.  80  E.  C.  L.  R.  izes  Congress  to  regulate  commerce,  so 

Ooikl  MinM. — The  express  mention  in  a  far  as  that  act  forbids  vessels   licensed, 

statute  of  coal-mines  is  a  virtual  exclusion  according  to  law,  for   carrying  on   the 

of  all  other  mines,  and  consequently  all  coasting    trade,   from  navigating  those 

other  mines,  even  though  operated  in  the  waters  by  means  of  fire  or  steam.    North 

same    manner  as    coal-mines,   are    not  River  Steamboat  Co.  v,   Livingston,   3 

ratable  to  the  relief  of   the  poor  under  Cow.  (N.  Y.)  713. 

St.  43  Eliz.  c.  2.    Rex  V.  Sedgeley,  2  B.  &  The  phrase  '*  coasting  trade*'  cannot 

Ad.  65.  be  applied  to  ferrying  across  a  river,  and 

Goals  Workod  Oat. — Where  a  lease  was  Congress  has  no  authority  to  require  a 

made  of  a  colliery,  by  which  the  owners  license  to  carry  on  a  ferry  over  a  river 

were  to  have  a  certain  quantity  of  coals  at  a  place  entirely  within  the  limits  of  the 

at  the  mouth  of  the  pit,  and  the  lessees,  State.     U.  S.  v,  Morrison,  i  Newb.  24. 

on  suit  being  brought  for  non-fulfilment  Vessels  trading  between  England  and 

of    covenant,   filed  their  plea  that  the  Guernsey  and  Jersey  have  been  decided 

coals  were  worked  out,  and  it  appeared  not  to  be  coasting  vessels.     Shepherd  v. 

that  there  was  some  coal  left  in  the  pit.  Hills,  11  Exch.  55.     Held,  that  an  act  for 

but  it  would  cost  more  than  it  was  worth  the  more  effectual   regulation  of  pilots 

to  work  it,  the  court  held  the  covenant  and  pilotage  of  ships  and  vessels  on  the 

absolute,  and  the  plea  to  be  no  answer,  coast  of  England  extended  to  the  river 

7  B.  &  S.  243.  Thames,     ^nnett  v.  Morta,  Holt  N.  P. 

Workable  Goal  Soam.— B  licensed  A  to  359. 
dig  fire-clay  under  his  (B's)  lands  for  21  Atlantic  Coaat  in  Ininranoo  Polioy. — In 
years.  He  demised  to  C  subsequently  the  printed  part  of  the  policy  the  assured 
all  coal  mines  and  seams,  and  all  iron-  warranted  that  it  would  not  use  (among 
stone  or  fire-clay  found  in  connection  with  other  places)  ports  and  places  in  Texas, 
such  coal-seams'*  as  are  workable  as  coal-  except  Galveston,  nor  foreign  ports  and 
seams"  on  the  same  lands.  A  expended  places  in  the  Gulf  of  Mexico.  By  a 
considerable  money  on  a  pit  to  get  at  written  memorandum  on  the  margin  the 
the  fire-clay  connected  with  a  certain  coal-  vessel  was  to  be  employed  in  the  coast- 
seam.  B  gave  notice  that  he  intended  ing  trade  on  the  United  States  Atlantic 
to  work  said  seam,  and  C  filed  his  bill  to  coast,  and  was  permitted  to  use  gulf 
restrain  him.  Heid^  that  the  evidence  ports  not  west  of  New  Orleans.  The 
having  shown  that  said  coal-seam  was  vessel  was  lost  in  the  gulf,  west  of  New 
workable  at  a  profit  when  both  the  coal  Orleans,  not  far  from  Morgan  City, 
and  the  fire-clay  were  taken  into  account,  Louisiana,  which  is  west  of  New  Orleans, 
the  said  seam  was  comprised  in  C's  lease;  while  on  her  voyage  to  that  place  from 
that  A's  license  was  not  exclusive;  that  Maine.  The  assured  could  not  recover, 
C  had  first  possession  of  the  seam,  and  the  meaning  of  the  policy  excluding  the 
A  could  not  restrain  him;  and  that  no  Gulf  of  Mexico,  and  the  permission  to 
knowledge  could  be  imputed  to  the  li-  use  the  gulf  ports  not  west  of  New  Or- 
sensor  of  the  extent  of  A's  business,  or  leans  not  extending  the  coasting  trade- 
that  he  would  require  all  the  fire-clay  in  through  the  gulf.  New  Haven  Steam 
the  land  during  his  term.  Carr  v.  Ben-  Saw-mill  Co.  v.  Security  Ins.  Co.,  7  Fed. 
son,  L.  R.  3  Ch.  App.  524.  Rep.  847. 

1.  Ooasting  Trade.— The  terms  '*  coast-  Plying  Coaatwiie. — The  terms  "  pl^in^ 

ingtrade"  mean ''commercial  intercourse  coastwise'*  and   ''coasting  trade     mdi* 

carried  on  between  different  districts  in  cate  vessels   engaged    in  the   domestic 
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BeflnittoA.                                         C.   O.  D.  DtflaiUoL 

C.O.D.  (See  also  Abbreviations,  Vol.  I.  p.  1^.)— Collect  on 
delivery.  Where  goods  are  shipped,  marked  "  C.O.D./'  the  con- 
tract of  the  common  carrier  is  not  only  to  safely  carry  and  deliver 
the  goods  to  the  consignee,  but  also  to  "  collect  on  delivery,"  and 
return  to  the  consignor,  the  charges,  price,  or  value  due  the  con- 
signor on  the  goods ;  and  the  consignor  may  sue  on  such  contract 

where  neither  the  goods  nor  the  charges  thereon  are  returned  to 
him.* 

trade,  or  plying  between  port  and  port  that  of  warehouseman  only.     Gibson  tr. 

in  the   United  States,   as    contradistin-  Am.   Merchants'  Un.  Exp.  Co.,   i  Hun> 

guished  from  those  vessels  engaged  in  (N.  Y.).  387;  Weed  v.  Barney.  45  N.  Y. 

the  foreign  trade,  or  plying  between  a  344. 

port  of  the  United  Sutes  and  a  port  of  a  .  Ooimaetiiig  Lines. — Where  goods  are 
foreign  country.  Blackwell  v.  Walker,  shipped  C.O.D.,  and  there  are  inter- 
I  Wend.  (N.  Y.)  557;  Gibbons  v.  Ogden.  mediate  carriers,  this  direction,  C.O.D., 
9  Wheat.  (U.  S.)  i.  Accordingly,  vessels  means  to  collect  of  the  ultimate  con- 
plying  between  San  Francisco  and  Sac-  stgnee.  and  intermediate  carriers  are  not 
ramento,  and  San  Francisco  and  Stock-  called  upon  to  advance  the  amount  on 
ton.  are  liable  to  the  payment  of  harbor-  their  receipt  of  the  goods.  But  where 
dues  to  the  city  and  county  of  San  packages  were  marked  "C.O.D.  $375, 
Francisco.  San  Francisco  v,  Cal.  Steam  From  Turner's  Express,  Boston,  Mass.". 
Nav.  Co..  10  Cal.  504.  and  receipt  by  defendant,  the  first  or  in- 

The  jurisdiction  of  district  courts  of  termediate    carrier,    read:    '*  Rec'd    of 

the  United  States,  ascertained  by  act  of  Phelan  &  CoUender  [describing  goods]. 

Congress    of    1794,   extends  a    marine  marked               A.  King, 

league  from  the  coasts  or  shores,  extend-  Clifton  House, 

ing  to  low-water  mark.     Shoals  .covered  "  C.O.D.  $375,                  Windsor,  N.  S. 

with  water  are  not  part  of  the  coast  or  "  From    Turner's    Express,    Boston, 

shore.     Soult  v.  L'Africaine,  Bee,  204.  Mass.", 

**  It  would  not  be  unreasonable  to  as-  it  was  held  that  the  contract  must  be- 

sume  for  domestic  purposes  connected  read:  ''Collect  on  delivery  $375   from- 

with  otu"  safety  and  welfare  the  control  Turner's  Express,  Boston;"  and  that  evi- 

of  the  waters  on  our  coasts,  though  in-  dence  could  not  be  given  to  show  a  cus- 

eluded  wiUiin  lines  stretching  from  quite  tom  under  which  a  different  meaning 

distant  headlands.  .  .  .  It  is  certain  that  should  be  given,  since  the  letters  CO. D. 

our  government  would  be  disposed    to  had  come  to  have  a  well  understood  mean« 

view  with  some  uneasiness  and  sensibil-  ing  in  the  community.  Collenderv.  Dins- 

ity,  in  the  case  of  war  between  other  more,  55  N.  Y.  206. 

maritime  powers,  the  use  of  waters  of  Kiylftining  Keaning. — Evidence   may 

our  coasts  far  beyond  the  reach  of  cannon-  be  given  to  show  what  the  meaning  of 

shot,  as  cruising  ground  for  belligerent  C.O.D.  is;  but  they  being  letters  famil- 

purposes.     i  Kent's  Commentaries,  29-  iar  and  ordinary,  no  other  than  the  usual 

31.  meaning  can  be  given  them,  neither  by 

See  Iktkrnational  Law.  proof  of  custom,  previous  dealing,  nor 

1.  United  States  Express  Co.  t/.  Keefer,  otherwise.     Am.  Exp.  Co.  v.  Leesen,  39. 

59  Ind.  264;  American  Merchants'  Union  111.  312;  CoUender  v,   Dinsmore,  55  N.. 

Express  Co.  v,  Schier,  55  111.  140;  State  Y.  200. 

V.  Intoxicating  Liquors,  73  Me.  278;  Col-  Previous  Daaliags.— Where  goods  are- 
lender  V.  Dinsmore,  55  N.  Y.  206;  Amer-  sent  C.O.D.,  it  is  not  competent  for  the 
ican  Express  Co.  v,  Lesem,  39  111.  312;  company  to  prove  by  parol  that  goods 
Wagner  v.  Hallack,  3  Colo.  184.  which  had  on  prior  occasions  been  sent 

£o0ipt. — So  where  the  carrier's  agent  by  the  same  consignor  to  the  same  con- 
gives  a  receipt  in  which  these  letters,  signee,  and  the  receipt  given  therefor 
C.O.D.,  are  used,  the  company  is  bound  using  the  same  letters,  were  delivered  to- 
by the  contract.  Am.  Ex.  Co.  v,  Lesem,  the  consignee  without  payment  being 
39  111.  312.  first  required,  upon  an  understanding  to* 

Saflual  of  CNMds  by  ConsigiMO.— On  re-  that  effect  between  him  and  the   con- 

fusal  of  the  consignee  to  receive    the  signor,  as  such  an  arrangement  m  regard 

goods,  and  the  storing  of  the  same  by  to  prior  transactions  did  not  preclude  the 

the  carrier   pending   instructions    from  company  from  contracting  not  to  deliver 

consignor,  the  liability  of  the  carrier  is  the  goods  until  the  money  was  paid,  and 

3  C.  of  L.— 19  280 
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C.  O.  D.—CODE-^CODIFICATION. 
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CODE— CpDIFICATIOH. — A  general  collection  or  compilation 
of  laws  by  public  authority.  The  word  is  used  frequently  in 
America  to  signify  a  concise,  comprehensive,  systematic  re-enact- 
ment of  the  law,  deduced  from  both  its  principal  sources,  the  pre- 
existing statutes,  and  the  adjudications  of  courts,  as  distinguished 
from  compilations  of  statute  law  only.*  Codes,  such  as  here  de- 
scribed, have  been  adopted  and  are  now  in  use  in  many  of  the 
States.  They  are  for  the  most  part  modelled  upon  that  of  New 
York  State. 


fuch  proof  would  change  the  legal  import  But  not  so  as  to  give  them  a  diffexent 
and  effect  of  the  written  contract,  which  meaning  than  their  popular  one.  In 
cannot  l>e  done  by  parol.  Am.  Express  that  case  the  explanatory  evidence  vmis 
Co.  V,  Lesem.  39  111.  312.  ^iven  at  the  trial,  so  that  the  remarks 
Yokdor  tad  Tendee — Title. — In  State  just  quoted  are  not  a  square  author- 
V.  Intoxicating  Liquors,  73  Maine.  278,  tty  on  the  question  whether  in  the  ab- 
liquors  sent  into  the  State  of  Maine  were  sence  of  such  evidence  the  court  will 
seized  by  the  Sute  government  before  notice  judicially  the  meaning  of  the  let- 
delivery  by  the  express  company  to  the  ters. 


buyer.  Afterwards  it  was  ascertained 
that  they  were  not  liable  to  confiscation. 
They  had  been  shipped  C.O.D.,  and 
were  claimed  by  the  buyer,  and  by  no 
one  else.  The  court,  Peters,  J.,  said: 
*'The  title  pvssed  to  the  vendee  when 
the  bargain  was  struck.  Any  loss  of  the 
property  by  accident  would  have  been 
his  loss.  The  vendor  had  a  lien  on  the 
goods  for  his' price.  The  vendor  could 
sue  for  the  price,  and  the  vendee,  upon 
a  tender  of  the  price,  could  sue  for  the 
property.     2  Kent's  Com.  492;  Merrill  v» 


In  State  r.  Intoxicating  Liquors,  73 
Maine,  278,  decided  in  1882,  Peters,  J., 
said:  "These  initials  have  acquired  a 
fixed  and  determinate  meaning,  which 
courts  and  juries  may  recognize  from 
their  general  information.  .  .  .  What  is 
notorious  needs  no  proof." 

In  U  S.  Exp.  Co.  V.  Keefer,  59  Ind. 
263  (1877),  it  was  considered  that  the 
letters  **  have  acquired  such  a  fixed  and 
determinate  meaning  that  courts  and 
juries,  from  their  general  information, 
will  readily  understand  what  is  meant 


Parker,  24  Maine,  89;  Wing  v.  Clark,  24    thereby,  when  they  are  used  as  the  ap- 


Maine,  366;  Chase  v,  Willard,  57  Maine, 
157."  The  seller  not  appearing  and 
making  claim,  the  goods  were  ordered  to 
be  given  Up  to  the  buyer,  who  had  a 
greater  right  to  them  than  had  the  State. 


pellees  have  used  them  [a  use  in  no  sense 
peculiar]  in  their  complaint.  If  the  com- 
plaint were  defective,  for  the  want  of  an 
averment  of  the  meaning  of  those  letters, 
the  defect  would  be  one  which  could  be 


Transportation  Charges. — C.O.D.  does  reached  by  amotion  to  make  more  spe- 
not  concern  these.  A.  M.  U.  Express  cific,  and  which  would  certainly  be  cured 
Co.  V.  Schier,  55  III.  140;  Am.  Express    by  the  verdict.     A  motion   in  arrest  of 


Co.  V.  Lesem,  39  111.  312. 

Jndloial  ITotioe.—In  1873,  i.i  Collender 
V,  Dinsmore,  55  N.  Y.  205,  Allen,  J., 
said:  **The  letters  'C.O.D.*,  followed 
by  an  amount  in  dollars,  have  come  to 
be  very  well  understood  in  the  commun- 
ity and  by  the  public,  but  perhaps  could 
not,  without  the  aid  of  extrinsic  evidence, 
be  read  and  interpreted  by  the  courts; 
that  is,  their  meaning  may  not  be  con- 
sidered  as  judicially  settled,  or  so  well 
understooc^  that  judicial  notice  can  be 
taken  of  the  purpose  for  which  those  let- 
ters were  used.  ...  It  was  certainly 
competent  to  explain  them,  and  thus  re- 
move all  ambiguity  by  parol  evidence." 


judgment  would  not  reach  such  a  defect 
in  the  complaint,  if  it  were  conceded  to 
be  defective  in  this  particular." 

1.  Bevision. — The  general  rule  is,  that 
when  any  statute  is  revised,  or  when  one 
statute  is  framed  from  another,  some 
parts  being  omitted,  the  parts  omitted 
are  to  be  considered  as  annulled.  For  it 
must  be  presumed  that  the  legislature  has 
declared  its  entire  will.  Sedg.  on  Stat, 
p.  429;  M.  &  O.  Railroad  v.  Welner.  49 
Miss.  725.  See  Coode's  Treatise  on  Leg- 
islative Expression  (Lond.  1845),  re- 
Erinted  in  Brightly*s  Purdon*s  Penna. 
digest;  in  England,  Gael's  Legal  Com- 
position, Lond.  1840. 
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CODICILS.    (See  also  Wills.) 

Definition  and  Origin,  291.  Destruction  of  Will,  299. 

Construction  of  Will  and  Codicil,  292.  Republication    and    Confirmation    of 

Revocation  of  Will  by  Codicil,  296.  Will  by  Codicil,  301. 
J'resumptive  Revocation  of  Codicil  by 

1.  Definition  and  Origin. — ^The  term ''  codicil "  in  the  sense  in  which 
it  is  now  universally  used  in  the  English  and  American  law,  may 
be  defined  to  be  some  addition  to  or  qualification  of  one's  last  will 
and  testament.  The  term  is  derived  from  the  Latin  codicilluSj  a 
diminutive  of  codex,  and  literally  imports  a  little  code  or  writing — a 
little  will  or  testament.^  It  may  add  to  or  subtract  from,  sdter, 
explain,  confirm,  revive,  or  republish  any  will  with  which  it  can  be 
incorporated.  There  may  be  many  codicils,  but  there  can  be  but 
one  will.^  All  the  codicils  form  a  part  of  the  will,  and  must  be  ex- 

1.  I  Redfield  on  Wills  (4th  Ed.)f  287;  in  force  among  us,  except  that  they  were 

I  Bouv.  Diet.  (15th  Ed.)  328.  in  writing.     The  other  form  of  codicil  by 

In  the  Roman  civil  law  codicil  was  de-  the  civil  law  was  where  a  prior  testament 

^ned  as  an  act  which  contains  disposi-  did  exist,  the  codicil  having  relation  to 

tions  of  property  in  prospect  of  death  the  testament  and  forming  part  of  it, 

without  the  institution  of  an  heir  or  ex-  and  to  be  construed  in  connection  with  it, 

-ectttor.     I  Redfield,   287;   2  Domat,  by  much  in  the  same  way  codicils  are  in  the 

Strahan,  485.  pt.  2,  book  4,  sec.  i,art.  i;  present  day.     i  Redfield .(4th  Ed.),  288, 

Inst.  §  2,  I,  2,  tit.  Codicillo.     The  early  citing  2   Strahan's   Domat,   487,  pt.   2, 

English  writers  define  the  term  much  in  book  4,  tit.  i,  sec.  i,  art.  5;  Inst,  i,  16, 

the  same  way.     2  Swinburne,  pt.  i,  sec.  D.  de  jure  codic. 

5,  pi.  2.  Codicils  owe  their  origin  to  the  fol- 

Godolphin  defines  it  to  be  "  the  just  lowing  circumstances:   Lucius  Lentulus 

sentence  of  our  will  touching  that  which  dying  in  Alttca  left  codicils,  confirmed  by 

we  would  have  done  after  our  death  with-  anticipation  in  a  will  of  former  date,  and 

out  the  appointment  of   an  executor."  in  these  codicils  requested  the  Emperor 

X>odolphin.  pt.  i,  c.  16.  Augustus,  by  way  of  fidei  commissum  or 

By  the  Roman  civil  law,  and  a  similar  trust,  to  do  something  therein  expressed, 

rale  obtained  in  the  canon  law  and  in  The  emperor  carried  this  will  into  effect, 

the  early  English  law,  it  was  considered  and  the  daughter  of  Lentulus  paid  lega- 

that  no  one  could  make  a  valid  will  or  cies  which  she  would  not  otherwise  have 

testament  unless  he  appointed  an  execu-  been  legally  bound  to  pay.     Other  per- 

tor.  as  that  was  of  the  essence  of  the  act.  sons   made  similar  fidei  commissa,  and 

This  was  attended  with  great  formality  then  the  emperor,  by  the  advice  of  learned 

and  solemnity,  in  the  presence  of  seven  men,  sanctioned  the  making  of  codicils, 

Roman  citizens  as  witnesses.     Hence  a  and  thus  they  became  clothed  with  legal 

codicil  was  termed  an  "unsolemn  testa-  authority.     Inst.  225;  Bouv.  L.  Diet.  tit. 

ment."    Swinburne,  pt.  i,  sec.  5,  pi.  4;  Codicil. 

Godolph.,  pt.  I,  ch.  I,  §  2;  pt.  I,  ch.  6,  The  form  of  devising  by  codicil    is 

%  2.  abolished  in  Louisiana.  Code.  1563    And 

Woodward  v.  Lord  Darcy,  Plowd.  185,  whether  the  disposition  of  the  property 
where  it  was  said  by  the  judges  that  be  made  by  testament  under  this  title  or 
without  an  executor  a  *'  will  is  null  and  under  that  of  institution  of  heir,  of  leg- 
void,"  which  has  not  been  regarded  as  acy,  codicil,  donatio  mortis  causa,  or 
law  in  England  for  some  centuries.  under  any  other  name  indicating  the  last 

By  the  civil  law  there  were  two  kinds  will,   provided   it    be  clothed   with    the 

of  codicils:  one  where  no  testament  ex-  forms  required  for  the  validity  of  a  testa- 

isted,  and  which  embraced  the  disposition  ment,  it  is.  as  far  as  form  is  concerned, 

of  property  only,  without  creating  any  to  be  considered  a  testament.  Code,  1563: 

such  trusts  and  confidences  as  it  is  com-  Brown  Civil  Law,  292:  Domat.   Lois  Civ. 

mon  to  institute  in  formal  testaments,  liv.  4.  t.  i,  §  i;  Lecons  Element  du  Dr. 

and  which  in  fact  more  nearly  resembled  Civ.  Rom.  tit.  25 ;  Bouv.  L.  Diet.  tit.  25. 

what  we  now  call  a  donatio  mortis  causa  8.  Jarman  on  Wills  (5th  Ed.),  27  n. ; 

or  nuncupative  will  than  anything  else  Williams  on  Executors  (6th.  Am.  Ed.X  9; 
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ecuted  with  the  same  formalities.^ 

2.  Conftniotion  of  Will  and  Codica— A  codicil  is  part  of  the  will 
to  which  it  is  attached  or  refers,  and  it  and  the  original  will  must 
be  taken  and  construed  as  one  testament.^    The  annexation  need 

4  Kent  Com.  531;  Metcalf,  J.,  in  Tilden  Bishop,  4  Bro.  C.  C.  55,  where  the  tes- 

V,  Tilden.   13  Gray   (Mass.)»    103,    108;  utor  gave  the  residue  of  his  personal 

Johns  Hopicins  University  v,  Pinckney,  estate  among  such  of  his  relations  only 

55  Md.  365.  as  were  mentioned  in  that  his  last  will. 

Although  in  a  codicil  regularly  execu-  He  afterwards  made  a  codicil  which  he 

tors  may  not  be  instituted  or  primarily  directed  to  be  taken  as  part  of  bis  will, 

appointed,  yet  executors  may  be  substi-  and  a  second  by  which  he  gave  legacies 

tuted  or  added  by  a  codicil.     Godolph.  to  two  of  his  relations,  but  gave  no  such 

pt.  I,  c.  I.  sec.  3;-Swinb.  pt.  15.  pi.  5.  direction;  aqd  it  was  held  by  Lord  Cotn- 

This  rule  has  been  carried  to  the  extent  missioner    Eyre    {dubitantibus    Ashurst 

of  enabling  two  persons  to  prove  a  will  and  Wilson,   JJ.)  that  as  every  codicil 

and  codicil,  one  of  whom  was  named  as  was  part  of  the  testamentary  disposition, 

sole  executor  in  the  will,  and  the  other  as  though  not  part  of  the  instrument,  the 

sole  executor  in  the  codicil.     Mull  in.  P.  relations  named  in   the  second  codicil 

J.,  in  Wetmore  v.  Parker,  7  Lans.  (N.  Y.)  were  entitled  to  a  share  in  the  residue. 

131,  129.  This  decision  has  been  considered  ascar- 

1.  4  Kent  Com.  531;  Tilden  v.  Tilden,  rying  the  principle  too  far. 

13  Gray  (Mass.).  103.  In  Hall  v,  Severne.  9  Sim.  517,  518. 

If  a  codicil  be  imperfectly  executed,  it  the  testator,  by  his  will,  gave  pecuniary 
is  said  that  is  of  no  force  as  a  part  of  the  legacies  to  several  persons,  and  directed 
will;  and  acquires  no  additional  validity  his  residue  to  be  divided  amongst  his  be- 
by  being  admitted  to  probate,  and  re-  fore-mentioned  legatees,  in  proportion  to 
corded  by  the  surrogate  as  a  part  of  the  their  several  legacies  thereinbefore  given, 
will,  he  having  no  authority  to  act  upon  By  a  codicil,  which  be  directed  to  be 
such  a  case.  If  the  proceeding  were  in  taken  as  a  part  of  his  will,  he  gave  sev- 
solemn  form,  with  due  notice  to  all  par-  eral  pecuniary  legacies  to  persons,  some 
ties  to  appear  and  contest  the  probate,  it  of  whom  were  legatees  under  his  will, 
may  be  questionable  how  far  parties  can  and  declared  that  the  several  legacies 
go  behind  the  decree  of  the  court.  Bur-  mentioned  in  the  codicil  were  given  to 
bans  V.  Haswell,  43  Barb.  (N.  Y.)  424.  the  therein-mentioned  legatees  in  addi- 
But  where  a  testator  provided  by  his  tion  to  what  he  had  given  to  them,  or 
will  for  the  emancipation  of  slaves,  and  any  of  them,  by  his  will.  It  was  held  by 
his  will  was  sufficient  for  that  purpose,  Shadwell,  V.  C,  that  none  of  the  legatees 
and  by  a  codicil  changed  the  terms  ojf  under  the  codicil  were  entitled  to  share 
emancipation  by  reducing  the  amount  to  in  the  residue  in  respect  of  their  legacies 
be  paid  by  the  slaves,  it  was  held  that  the  under  the  codicil.  Where  a  testator  de- 
codicil  afifected  only  the  personalty  of  his  vised  property  to  the  children  of  B.  in 
estate,  and  was  valid,  although  signed  like  manner,  as  they  were  entitled  under 
by  one  witness  only,  though  two  wit-  the  will  of  B.,  it  was  held  that  the  testa- 
nesses  were  necessary  to  emancipate  tor  referred  to  the  will  and  codicils  of  B., 
laves.   Orchard  v.  David,  6  B.  Mon.  (Ky.)  as  the  whole  together  must  be  taken  to 


376. 

Unattested  Codieil.— A  codicil  signed, 
and  containing  an  unsigned  attestation 
clause  in  the  handwriting  of  the  testator, 
is  incomplete  and  invalid.  Power 
Davis,  3  McArthur  (D.  C),  153. 


V. 


be  his  will.      Pigott  v.  Wilder,  36  Beav. 
90. 

In  Fuller  v.  Hooper,  2  Ves.  Sen.  242, 
and  Supplement  by  Belt,  333,  where  the 
testator  gave  legacies  to  all  her  nephews 
and  nieces,  except  those  hereinafter  named. 
It  has  been  held,  however,  that  a  codi-  and  desired  her  executors  to  look  upon 
oil  in  the  handwriting  of  the  testator,  all  memoranda  in  her  hand  as  parts  of  or 
found  with  his  will,  reciting  the  changes  a  codicil  to  her  will,  and  then  bequeathed 
and  alterations  he  intended  to  make  in  it  the  residue  to  the  children  of  her  sisters; 
as  to  his  personal  estate,  was  a  good  and  and  by  a  codicil  gave  legacies  to  some 
valid  testamentary  disposition  of  such  other  nephews  and  nieces.  Lord  Hard- 
estate,   though  not  signed  by  him   nor     wicke  held  that  the  nephews  mentioned 


attested  by  witnesses.     Brown  z/.  Tilden, 
5  Har.  &  J.  (Md.)  371. 

8.  A  strong  illustration  of  this  princi- 
ple may  be  found  in  the  case  of  Sherer  v. 


in  the  subsequent  part  of  the  will,  and  not 
those  mentioned  in  the  codicil^  were  ex- 
cluded from  the  first-mentioned  legacies, 
because  the  testatrix  meant  to  refer,  not 
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>(  be  physical,  provided  the  language  of  the  codicil  is  sufBciently 
^  to  identify  the  will  referred  to.*  Where  the  testator  refers 
t/ie  codicil  to  his  former  wills,  and  provides  that  if  he  die  within 
;rtain  period  one  of  them  shall  go  into  effect,  if  otherwise,  the 
zi,  the  codicil  will  belong  to  whichever  will  goes  into  opera-' 


r  win  or  tenamenl,  but  to  the  pat-  Miisouri,  and  the  alber  deposited  in  the 

T  inalnnncnt.  hands  of  B  of  the  parith  af  JefferaoD. 

a  case  where  the  residue  was  given  one  of  m]'  execDiors  appointed  by  said 

Kxton  by  will,  ind  a  codicil  directed  will."     "  If  the  codicil  had  beenallacbed 

\.-  shoiitd  also  l>e  executor,  and  that  by  a  wafer   to   the   original   olographic 

ill  should  take  effect  as  if  fais  name  copy  sent  to   A.,  I  presame   that  there 

icra   inserted  therein   as  executor,  would   have   been    no   room   for  doubt. 

IS  held  not  entitled  to  a  share  of  the  A   list  of  decisions  for  more   than  one 

lie.     Hillersdon  v.  Grove,  31  Beav.  hundred   and  thirty  years  sustains   this 

See  also  Early  v.  Benbow,  a  Coll.  point.     Wbai  is  the  difference  between 

Day  V.  Croft,  4  Beav.  561 ;  Warnick  this  wafer  annexation  of  a  codicil,  which 

awklns.  j  De  G.  &  Sm  461;  In  the  may    not    mention    the     previous    wilt 

E  of  Howard.  L.  R.  i  P.  &  D.  636;  otherwise    than    by   reciting   that   *  this 

}iev.  McDoual,  4Ves.  610:  Fahrney  is   my  codicil  to  my  last  will.'  and  the 

ilsinger,  65   Pa.   St.   3SS;  Brownell  case  before  us.  where  the  (act  of  making 

Wolf,  3  Mason  (U.  S.},  4^:  Leasee  his  olographic  will  in  duplicate,  and  the 

i&ser  v.  Curry,  3  Wash.  (C.  C.)  4S1;  statement  of  the  fact  to  whom  he   had 

Ts  *.  While.  6  Johns.  Cb.  (N.  Y.)  sent  the  duplicates,  appear  on  the  face  of 

Van  Cortland   v.    Kip.  7    Hill   (N.  the  codicil?    In  this  case  the  codicil,  by 

Wd',  Negley  f.  Sard.  10  Ohio,  310;  the   manner   in   which   it   refers   to   the 

ey  V.  Tribber.   16  Beav.   510.  Wil-  original  olographic  will,  afifords  a  spe- 

on  Executors  (6th  Am.  Ed.),  g,  and  cimeo   of   iniernal    annexation   morally 

died.  as  strong,  if  not  stronger,  than  the  physi- 

erea testaiorcopiesandrepubtishes  cal  annexation   of  waiter,  wrapper,  and 

ill  and  the  several  codicils,  and  in  tape." 

iiestation  styles  tliem  '■codicils,"  9.  A  testator,  by  an  instrument  termed 
lo  not  thereby  become  part  of  the  a  codicil  to  his  will,  made  distinct  be- 
int  remain  codicils  and  constitute  quests  and  devises,  and  further  referring 
CI  inilraments.  anda  bequest  of  the'  to  the  former  wills,  the  latter  of  which 
e  of  bis  estate  by  the  will,  "  lo  the  contained  certain  charitable  bequests, 
es."  will  t>e  confined  to  such  lega-  provided  that  if  he  died  within  three  cal- 
a  are  therein  named,  and  to  such  endur  months  of  the  execution  of  said  lat- 
es  as  are  substituted  by  codicil  for  ter  will  the  former  should  go  into  effect; 
of  them,  and  will  not  extend  to  otherwise  the  laiier  should  be  his  will. 
:  to  whom  legacies  are  left  hf  codi-  Testator  died  within  three  calendar 
Alsop's  App.,  9  Pa.  St.  374;  Riley's  months  of  the  execution  of  the  latter 
9  Pa.  St.  374-  will.  Hild,  that  the  former  will  took  ef- 
/an  ConUnd  v.  Kip,  7  Hill  (N.  Y.),  feet,  and  thai  the  codicil  was  10  be  con- 
See  also  opinion  of  Lord  Commis-  sidered  as  part  thereof.  ''The  codicil 
-  Eyre  in  Barnes  v.  Crowe,  i  Ves.  did  not  fall  with  the  latter  will,  and  the 
36;  Van  Kleeck  v.  Dutch  Church,  legatees  and  devisees  therein  named 
end.  (N.  Y.)  457;  Snowhill  v.  Snow-  were  entitled  to  the  bencSls  conferred 
I  Zab.  (N.  J.)  447.  upon  them  thereby.  After  the  death  of 
larrey  v.Choutcau,  14  Mo.  SS7;  a.c,  the  testator  1  he  three  nrllings  were  con- 
n.  Dec.  lao.  the  testator  made  an  olo-  nected  togeihet.  and  all  of  them  admitted 
lie  will  in  duplicate,  sending  one  to  to  probate.  As  he  died  before  the  ist  of 
St.  Louis  and  one  10  B  in  Louisi-  March,  the  writing  of  January  ijih  did 

He  subsequently  made  a  codicil  in  not  lake  effect  as  a  will     Bradish's  App.. 

liana.    The  codicil  was  taken  down  74  Pa.  St.  6g.     The  question  now  Is.  Did 

notary  public,  and  duly  witnessed  the  codicil  become  inoperative  and  fall 

rr.ecnted.     In  it  he  referred  lo  the  with  that  writing,  or  did  it  become  a  sup- 

aphic  will  thus:  "I  have  made  an  plement  10  the  will  of  November  30th, 

aphic  will,  which  is  made  in  dupli-  1871  7    Although  a  subsequent  will  with- 

one  of  which  has  been  placed  in'the  out  a  revoking  clause  will  repeal  a  prior 

s  irf  A  of  Sl  Louis,  in  the  State  of  will,  yet  it  does  tiot  preclnde  a  testator 
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In  interpreting  a  will  and  codicil,  the  general  rule  is  that  the 
whole  will  takes  effect  so  far  as  it  is  not  inconsistent  with  the 
codicil,  and  the  provisions  of  the  latter  are  to  be  so  construed,  if 
it  can  fairly  be  done,  as  to  make  it  harmonize  with  the  body  of  the 
will.^  It  is  the  established  rule  not  to  disturb  the  dispositions  of 
the  will  further  than  is  absolutely  necessary  for  the  purpose  of 
giving  effect  to  the  codicil.* 

by  appropriate  writing  from  reinstating  21,  1861.     The  effect  was  to  revoke  aod 
the  prior  6ne.     A  codicil  may  revoke  by  abrogate  both  wills,  and  the  codicjl  could 
implication  the  posterior  of  the  wills',  by  not  stand  alone  as  a  testamentary  dispo- 
expressly   referring  to  and  recognizing  sition.     Intestacv  decreed.     Pinckney's 
the  prior  one  as  the  actually  subsisting  Will,  i  Tuck.  {^.  Y.  Surr.)  436.     See  2 
will  of  the   testator.       i   Jarman,    189.  R.  S.  63.  §  40.  and  post.  §  5  n. 
Here    the    codicil  does  not    stop    with  1.  Robertson  v.   Powell.   2  H.  &  C> 
that  implication.     With  both  wills  in  his  762;  Lease  v.  Knight,  11  L.  T.  N.  S.  134. 
mind  he  refers  to  each  distinctly,  and  in  8.  Jarman  on  Wills  (3d  Eng.  Ed.)  [160]; 
unmistakable   language    the  testator  de-  Conoverr.  Hoffman,  i  Bosw.  (N.  Y.)  214; 
Clares,    in    a    certain    contingency,   the  Tilden  v.   Tilden,    13    Grav,    108.    109; 
earlier  one  to  be  his  last  will  and  testa-  Holden  v.  Blaney.  119  Mass.  421:  )Vet- 
ment.     That  contingency  has  occurred,  more  v.  Parker,  7  Lans.  (N.  Y.)  121, 127; 
When  the  testator  executed   the  codicil  Lovatz^.  Leeds.  2  Drew.  &Sm.  62;  H  inch- 
he  was  uncertstin  which  one  of  the  former  cliffe  v.  Hinchcliffe,  2  Drew.  &  Sm.  96: 
writings  would   take  effect  as  his  will.  Molyneux  v,  Rowe.  8  Pe  G.  M.  &  G. 
It  depended  on  the  contingency  of  his  368:  Davis  v.  Bennett.  30  Beav.  226. 
dying  before  the  time  specified.     There  Even  where  the  will  names  one  person 
was  no  intimation  that  it  should  not  take  executor,  and  the  codicil  names  another 
effect   in  either  case.    The  clear  intent  sole  executor,  it  was  held  the  provisions 
was  that  it  should  have  full  effect  and  at-  were  not  inconsistent,  and  that  both  per- 
tach  itself  to  whichever  writing  became  sons   named  executors  were  entitled  to 
operative  as  a  will.     The  codicil  was  to  probate  of    both    papers.       Greaves  c 
become  part  of  that  writing,  and  the  two  Price.  32  L.  J.  Prob.  113. 
constitute  the  whole  will.    Any  presump-  Where  it  is  apparent  that  the  equality 
tion  that  the  codicil  and  the  writing  of  of  shares  given  to  several  sons  by  a  will 
January  1 3th  were  both  executed  at  the  •  was  intended  to  be  preserved  by  a  codi- 
same  time  is  clearly  rebutted  by  the  ref-  cil,  that  construction  should,  if  possible, 
erence  in  the  codicil  to  the  latter  as  a  be  i^iven  to  the  codicil  which  will  effec- 
writing  then   existing."     The  dictum  in  tuate   such   intention.     Wheeler  v.  Fcl- 
Bradish's  A  pp.,  74  Pa.   St.  69,  that  the  lowes,  52  Conn.  238. 
codicil  was  10  be  taken  as  a  part  of  the  Two   papers  executed   by  a  married 
later  will,  overruled.     Bradish  v.  McCleU  woman,  having  a  power  of  appointment. 
Ian.  100  Pa.  St.  607.  the  first  professing  to  dispose  of  all  her 
In    h'ew    York  this  case  arose:   The  property  by  deed  or  gift,  and  the  second 
decedent  executed  a  will   in  June,  1861.  expressing  a  wish  that  the  donee  should 
and  another  will    March  16,   1863:  also  pay  certain  bequests  out  of  it.  and  which 
a    codicil    March    28,     1863.    which    de-  papers   were   afterwards   spoken    of  to- 
clared   itself  a  codicil  to  a  will  bearing  gether  as  her  will,  were  admitted  to  pro 
date  June  21,  1861.     The   will  of  June,  bate  as  such.     Webb  in  re,  3  Sw.  &  Tr. 
i86t.  was  found  among  the  papers  of  his  482.    See  also  Nickalls  in  re,  4  Sw.  &  Tr. 
lawyer  with  the  seal   and  signature  cut  40:  34  L.  J.   Prob.  103^  13  W.    R.  1047 


oui:  the  dav  of  the  month  had  never  been 
filled  up.  The  will  of  March  16,  1863. 
and  codicil  of  March  28,  1863.  were 
proved  as  duly  executed.  Held,  that 
the   codicil    could    not    be   attached    to 


Compare  also  Birks  v.  Birks,  13  L.  T.  N. 
S.  193. 

The  principle  is  well  illustrated  by  the 
recent  case  of  Reichard*s  App  ,  8  Atl. 
Rep.  382.   Subject  to  previous  paragraphs 


the  will  of  March   16.  1863;  it  declared  of  his  will.  John  Reichard  by  •'Item  D, 

itself  to  be  a  codicil  to  the  will  of  June  parai^raph  8,"  devised  and  bequeathed  to 

21,   1861.     The  testator,  by  the  codicil,  John  Reichard,  Jr.,  and   other   trustees 

republished   that   will   as   his   last   will,  and  executors,  one  sixth  of  his  property 

thereby  revoking  the  will  of  March  16,  **  in  trust,  ...  to  receive  the  annual  in- 

1863.      He  did   not  thereby  revive   the  come  or  profit  arising  therefrom,  and  to 

will  which  he  designated  as  that  of  June  pay  over  the  same  ...  to  my  daughter 
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Anerroneous  recital  in  a  codicil  that  a  gift  had  been  made  in 
MrticuJar  fonn  does  not  extend  such  bequest  beyond  its  legjti- 
te  operation  according  to  the  terms  of  the  will.*  / 


lU.  for  and  during  her  natural  life, 
fMn  and  afier  the  death  of  my  said 
llcr,  in  truil  lo  pay  said  net  annual 
e  .  .  .  10  ihe  child  or  children  of 
id  danghLer.  mho  shall  be  living  al 
DC  of  ber  death,  and  [he  issue  of 
leased  child  or  children  .  .  .  until 
lall  severally  .  .  .  attain  the  age 
ily  one  yeais;  and  upon  the  fur- 
isl  lo  pay  over,  convey  and  deliver 

I  child  or  children.  ...  as  ihey 
s peel ively  attain  the  age  of  iweniy- 
IS,  bis  .  .  .  respective  share  of  the 
il."  By  a  codicil,  "Ilem  D, 
ph  8.  wherein  by  my  will  I  bave 

le  annual  income  and  profit  aris- 
of  the  one- sixth  part  of  my  estate, 
r  ovet  the  same  lo  ray  daughter 
during  her  natural  life,  is  hereby 
1.  and  instead  thereof  my  said 
rs  .  .  .  are    hereby   directed    to 

my  said  daughter  Helena,  nov 
Tried  with  J.  H.  Suvyer,  as  soon 
cooTenienlly  can  after  my  death, 

Ilem.  the  twelth  and  last  para- 
fmywillisherebyrevoked."  //ild. 

codicil  revoked  only  the  part  of 
which  referred  to  Helena's  life  es- 
d  that  the  one  sixth  should  be  held 
trustees  in  trust,  to  pay  the  same 
Helena's  life  to  those  entitled  lo 
T  the  intestate  laws,  and  after 
lib  in  (rust  for  her  children,  as 
d  in  the  unrevoked  part  of  the 

lalor  having  in  his  will  given  lo  a 
he  interest  on  $lo.0oa  during  her 
lie,  expressing  the  impulse  which 
cd  the  bequest  with  unusual 
ness  and  force,  afterwards  made 
1.  which  contained  no  clause  ex- 
rcvolcing  ibis  gift,  but  which  did 
:ss  terms  revoke  one  bequest  and 
another,  giving  m  lien  of  the  first 
merest  in  all  his  realtor.  The 
iinUined  a  clause  which,  if  stand- 
le.  might  have  been  construed  as 
SI  uf  all  olhcr  personal  property 
ng  lo  the  lesiator.  not  otherwise 
d  of  by  the  preceding  clauses  of 
Icil.  and  the  same  clause  expressly 

■ind  conBrmed  the  will  in  every 
[speci.     /ftU.  that  the  legacy  of 

was  not  revoked  by  the  codicil. 

II  and  codicil  were  to  be  con- 
together,  and  in  ratifying  his 
all  other  respects   he   meant   to 

il  socb  provisions  of  the  will  as 


were  not  plainly  revoked  or  altered  by 
the  codicil.  It  was  not  bis  purpose,  as 
the  appellants  contend,  to  make  an  ab- 
solute disposition  of  his  entire  property 
by  the  codicil,  ibus  leaving  no  p^rt  of  the 
original  testamentary  paper  operative, 
except  the  clause  appointing  the  execu- 
tors. This  would  be  to  give  the  codicil 
[he  effect  of  a  new  will  out  and  out,  and 
not  as  iheiestator  meaniillo  be— merely 
an  addition  or  supplement  lo  his  original 
will.  Johns  Hopkins  University  v. 
Pinckney,  55  Md.  365. 

1.  In  rt  Smith,  3  Jobni.  &  H.  594. 

It  seems  to  be  well  seiiled  that  a  mere 
recital  in  a  will  or  codicil  of  the  faci  of 
having  made  a  particular  leg.icy  may 
create  such  legacy  if  lb  ere  is  nothing  to 
which  the  description  can  refer  in  the 
will.  Sir  Wm.  Grant  io  Smith  -b.  Fiii- 
geraid.  3  V.  &  B   8. 

But  commonly  il  is  of  no  force  to  alter 
what  has  been  done,  Ri  Arnold's  Est., 
33  Beav.  163.  171;  McKenzie  v.  Brad- 
bury, 3S  Beav,  617, 

But  where  the  codicil  provided  that  an 
annuity  of  ^^30  given  in  the  will  should 
be  increas-d  to  an  annuity  of  /'50,  the 
will  having  in  fact  given  only  a  legacy 
of  jfso.  it  was  held  that  Ihe  legatee  should 
lake  the  annuity.  "The  plain  meaning 
of  the  words  of  the  codicil  is  to  say  that 
Ihe  plaintiff  was  to  have  an  annuity  of 
£v>.  For  some  reason  or  other  the 
testatrix  wished  to  increase  her  liouniy 
to  that  amount.  The  woidsas  ihry  scand 
would  give  A.  B.  an  annuity  of  j£^5o;  and 
if  so,  it  is  tor  those  who  assert  that  ihere 
has  been  a  mistake  lo  point  out  what  the 
mistake  is.  and  how  it  is  10  be  cured. 
The  mistake  lies  in  the  words  '  immedi- 

has  misdescribrd  a  legacy  as  an  annuity, 
I  cannot  hold  that  by  ■  an  annuity  of  ^50  ' 
she  meant  a  '  legacy  of  ^£50.'  If  she  had 
said  'and  I  increase  the  Zso  left  bv  will  to 
A.  B,  to  an  annuity  of  ^50,'  (here  could 
have  been  no  difficulty.  I  must  Iherrfore 
strike  out  the  erroneous  words,  and  leave 
the   codicil   as   il   would   stand   without 
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would  lake  an  annuity  of  £<ia."     Ives  v. 
Dodgson.  L.  R,  tj  Eq.  401. 

A  disposition  by  codicil  of  "all  my 
real  and  personal  estate  and  effecis"  was 
held  on  the  context  not  10  include  a  fund 
of  personal  estate  specifically  disposed  of 
bv  the  will.  In  re  Arrowsroilh,  z  De 
G'e.i,  F.  &  J.  474- 


Sevocatioii  of  WUl  CODICILS,  bjCodicU. 

A  codicil  appended  to  declare  the  meaning  of  a  particular  clause 
of  a  will  cannot  be  construed  to  pass  other  property  than  that  em- 
braced in  such  clause.^  Upon  the  same  principle  it  is  an  estab- 
lished rule  of  construction,  that  an  additional  legacy  given  by  a 
codicil  is  attended  with  the  same  incidents  and  qualities  as  the 
original  legacy,  and  that  a  devise  upon  condition  that  the  devisee 
shall  "  comply  with  what  is  enjoined  upon  him  in  this  will "  must 
be  Qon^XxM^Ay  prima  facie y  to  be  upon  condition  that  the  devisee 
shall  also  comply  with  what  may  be  enjoined  upon  him  by  any 
codicil.*  Nevertheless  it  must  be  borne  in  mind  that  a  codicil 
will  stand  even  if  inconsistent  and  repugnant  to  a  clause  in  the 
will,  and  that  in  so  far  as  it  is  inconsistent  with  the  will  it  will 
operate  as  a  revocatioi).* 

3.  Bevocation  of  Will  by  CodidL — A  codicil  revokes  so  much  of 
the  will  as  is  inconsistent  with  it ;  *  but  as  a  general  rule  it  will  not 
be  held  to  be  inconsistent  beyond  the  clear  import  of  its  language.* 
And  where  a  devise  is  clear,  it  is  incumbent  upon  those  who  con- 
tend that  it  is  not  to  take  effect  by  reason  of  a  revocation  in  a  cod- 
icil, to  show  that  the  intention  to  revoke  is  equally  clear  and  free 
from  doubt  as  the  original  intention  to  devise.®     Indeed,  it  may 

1.  McCutchea  v.  Marshall,  8  Pet.  (U.-  one  third  thereof  he  gave  to  his  wife. 

S.)  2ao.  A  codicil  which  reserved  Crom  sale  a  part 

8.  Metcalf,  J.,  in  Tilden  v.  Tilden.  13  of  such  real  property  until  her  death,  and 

Gray  (Mass.).   103.   108,   ciiing  4  Dane  secured  to  her  the  use  of  ic  during  her 

Abr.  550;  4  Kent  Com.  (6ih  Ed.)  531;  i  life,  was  held  not  to  revoke  by  implica^ 

Jarman  on  Wills,  160;  i  Roper  on  Leg-  cation  the  bequest  to  her;  and  where  a 

acies  (2d  Am.  Ed.),  873-875;  2  Williams  part  of  such  personal  property  consists 

on  Executors.  1403  ei  seq, ;  Doe  v.  Latham,  of  stocks  which  were  by  the  codicil  to  be 

Busbee  L.  365.  reserved  from  sale,  and.  the  dividends  to 

8.  Flood  V.  Howser,  i  Nott  &  M.  321;  be  paid  over  as  they  accrued  "to  the 

Bosley  v.  Wy^ti,  14  How.  (U.  S.)  3go.  heirs"  of  the  testator,  it  was  held  that 

4.  Bosley  v.  Wyatt,  14  How.  (U.  S.)  such  codicil  did  not  revoke  the  bequest 

3go;  Larrabee  v,  Larrabee,  28  Vt.  274.  of  the  will.     Collier  v.  Collier,  3  Ohio 

Thus  where  the    testator  had  devised  St.  369. 

his  real  estate  to  A,  and  subsequently  by  A  legacy  bequeathed  to  a  granddaughter 

codicil  said,  **  I  acknowledge  B  to  be  my  by  a  codicil  in  lieu  of  a  devise  in  the  will 

next  of  kin,  and  heir  at  law  of  all  my  real  to  the  mother,  who  had  since  deceased, 

and  personal  property,"  it  was  held  a  is  a  revocation  of  the  original  devise  to 

revocation.     Parker  r.  Nickson,  9  Jur.  the    mother.     Brownell    v,   De  Wolf,  3 

N.  S.  451.  Mas.  (C.  C!  Rep.)  486. 

Where,   however,   a  testator  made  a  It  should  be  observed  that  between  a 

devise  to  A.  of  certain  property,  and  also  codicil  and  a  subsequent  will  there  is  this 

of  the  use  of  other  property  for  the  life  difiference  of  construction:  a  codicil  is  a 

of  A.,  and  then  to  his  heirs  in  fee,  held^  republication  and  ratification, 

that  a  codicil  revoking  that  part  of  the  6.  .1  Redfield  on  Wills,  362  n;  i  Jarman, 

will  wherein  any  part  of  his  estate  was  160,  n.  2;  Wetmore  v,  Parker,  52  N.  Y. 

•devised     to    A.,    and    in     lieu    thereof  461. 

bequeathing  him  the  income  thereof,  ap-  6.  Doe  d.  Hearle  v.  Hicks.  8  Bing. 

plied  only  to  that  part  of  the  will  devising  479;  Cleoburey  v,  Beckett.  14  Beav.  587, 

property  to  A.  absolutely;  and  that  that  per  Romilly,  M.  R.;  Williams  v.  Evans, 

part  of  the  will  giving  A.  a  life   estate,  i   El.   &   Bl.   739.      See  also   Patch  v. 

with  remainder  to  his  heirs  in  fee.  was  Graves,  3  Drew.  348.  376;  Robertson  v, 

-not  revoked.  Homer  v.  Brown,  16  How.  Powell,  2  H.  &  C.  762;  Butler  v,  Green- 

(U.  S.)  354  wood,   22   Beav.    303;  Norman   v,    Ky- 

A  testator  directed  all  his  real   and  naston,  29Beav.  96;  s.  c,  3  DeG.  F.  &  J. 

personal  property  to  be  sold  and  con-  29;  Molyneux  v,  Rowe,  8  De  G.  M.  &  G, 

irerted  into  money  by  his  executors,  and  368;  Kellett  v,  Kellett,  L.   R.  3  H.  L. 
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be  stated  generally  as  a  canon  of  construction,  that  a  clear  gift 
cannot  be  cut  down  by  any  subsequent  words,  unless  they  show  an 
equally  clear  intention.^  But  in  applying  the  rule,  it  is  sufficient 
that  the  subsequent  words  indicate  the  testator's  intention  to  cut 
the  gift  down  with  reasonable  certainty,  and  the  rule  does  not 
mean  that  you  are  to  institute  a  comparison  between  the  clauses 
as  to  lucidity.**  It  may  also  be  said  to  be  an  established  principle, 
that  an  expressed  intention  to  make  an  alteration  in  a  will  in  one 
particular  negatives  by  implication  an  intention  to  alter  it  in  any 
other  respect.^     The  codicil  may  revoke  the  provisions  of  the  will 

167;  Williams  v,  Evans,  i  El.  &  Bl.  727;  the  estate,  and  M.  was  given  the  bequest 
Evans  v,  Evans,  17  Sim.  86;  i  Jarmanon  in  her  own  right,  not  his."  Barlholo- 
Wills  (3d  Eng.  Ed.).  168  et  seq. ;  Ives  v.  mew's  App.  75  Pa.  St.  169. 
Harris,  7  R.  I.  413;  Quincy  v.  Rogers.  9  Where  a  will  gives  the  testator's  entire 
•Cush.  295.  296;  In  re  Arrowsmith's  estate  to  one  for  life,  and  a  codicil  pro- 
Trusts,  2  De  G.  F.  &  J.  474;  Lemage  v.  vides  legacies  to  others  in  absolute  and 
Goodban,  L.  R.  i  P.  &  D.  57;  Wetmoret/.  unambiguous  terms,  the  codicil  changes 
Parker,  52  N.  Y.  450;  Pickering  v.  Lang-  the  will  to  that  extent,  and  the  legacies 
•don,  22  Maine,  430;  Tilden  v.  Tilden,  13  are  payable  at  the  usual  time,  unaffected 
Gray  (Mass.),  108;  4  Kent.  531;  Jenkins  by  the  life  estate.  Beardsley  v.  Select- 
V.  Maxwell,  7  Jones  Law,  612;  Conoverv.  men  of  Bridgeport,  3  Atl.  Repr.  (S.  C. 
Hoffman,  i  Bosw  214;  Boyd  v.  Latham,  Conn.)  557.  See  also  as  to  the  use  of 
Busbee  (Law).  365;  Homer  v.  Shelton,  2  words,  Boyd  v,  Boyd,  2  Fed.  Rep.  138. 
Met.  (Mass.)  202;  Nelson  v.  McGiffert,  Where  a  testator  by  his  will  divides  his 
3  Barb.  Ch.  (N  Y.)  158;  Bosley  v.  Bos-  property  among  his  six  children,  to  five 
ley.  14  How.  (U.  S.)  390;  Kane  v.  Astor,  of  whom  he  has  made  advancements  dif- 
5  Sandf.  (N.  Y.)467;  Brant  v.  Wilson^  8  fering  largely  in  amount,  and  directs 
Cowen  (N.  Y.),  56;  Alt  v.  Gregory,  8  that  the  amounts  advanced  to  each  shall 
De  G.  M.  &  G.  221;  Joiner  v.  Joiner,  2  be  considered  as  so  much  towards  his  or 
Jones  Eq  (N.  Car.)  68 ;  Bradley  v.  Gibbs,  her  share  of  his  estate,  and  by  a  codicil  ex- 
2  Jones  Eq  (N.  Car.)  113;  Read  v,  Man-  ecuted  a  few  days  later  provides  that  *'al1 
ning,  30  Miss.  308;  Larrabee  v.  Larrabee,  sums  of  money  given  to  my  children  in  my 
28  Vt.  274;  Pillsworth  v.  Mosse,  14  Ir.  said  will,  and  all  sums  paid  to  them  by 
Ch.  163:  Collier  v.  Collier.  3  Ohio  N.  S.  my  executors  under  said  wilt,  are  given 
369;  Clarke  v.  Butler,  t  Mer.  304:  Hill  to  them,  and  are  paid  to  them,  for  the 
V.  Walker,  4  Kay  &  J.  166;  Kermode  v,  benefit  of  their  heirs  respectively,  and  are 
Mac  Donald,  L.  R.  3  Ch.  App.  584;  Rob-  not  to  be  in  any  way  liable  for  their  debts, 
«rtson  V,  Powell,  9  L.  T.  ^f .  S.  543.  or  taken  by  their  respective  creditors,  if 

1.  Williams    on    Executors  (6th  Am.  any,  in   any  way  or   form,"  the  codicil 

£d.),  221.  will  not   be  construed  as  depriving  the 

A  testator  gave  to  his  four  sons,  in-  children  of  their  ownership,  or  as  estab- 

cluaing  J..  *'  each  an  equal  share  of  the  lishing  a  trust  for  their  heirs,  but  as  an- 

balance  of  my  estate;'*  and  in  a  codicil  nexing  a  condition  to  such  ownership,  to 

directed  his  executors  to  pay  J.'s  share  which  no  legal  effect  could  be  given. 

*'unto  my  daughterin-law  M.,  the  wife  Potter  v.  Merrill  (Mass.),  9  N.  E.  Repr. 

of  my  said  son  J.,  her  heirs  and  assigns  572. 

at  the  time  distribution    is  made  to  my  8.  Williams  on   Executors  (6th    Am. 

other  heirs."    Held,  that  the  codicil  re-  Ed.),  220. 

voked  the  bequest  to  J.,  and  that  M.  took  8.  Quincy  v,  Rogers,  9  Cush.  (Mass.) 

J.'s  full  share  without   liability  for  J.'s  296. 

debts  to  the  estate.     '*  It  is  not  a  case  of  These  principles  are  well  illustrated  in 

legal  substitution   whereby  one  person  the  leading  case  of  Wetmore  v,  Parker, 

b^omes  substituted  to  the  right  of  an-  52  N.  Y.  461.     The  will  of  C,  among 

other  by  operation  of  law,  but  it  is  a  case  other  bequests,  contained  one  to  the  U. 

of  change  in  the  intention  of  the  testator,  F.  Academy  of  $10,000,  to  be  expended 

whereby  he  suffered  one  person  to  drop  in  the  erection  of  a  new  building,  etc., 

out  of  his  will  and  another  to  fall  in.  The  and  one  to  the  R.  D.  Church  of  $10,000, 

very  change  of  Intention  contradicts  the  to  be  expended  in  the  erection  of  a  church 

idea  of  mere  substitution.    J.  was  left  to  edifice.     The  residuary  clause  of  the  will 

stand  where  he  stood  before,  a  debtor  to  gave  the  residue  of  the  estate  to  the  sev- 
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either  by  expressly  declaring  such  to  be  the  intention  of  the  testa- 
tor, or  by  making  a  new  disposition  of  the  estate  different  from 
that  made  by  the  will,  but  in  the  latter  case  the  disposition  to  be 

effectual  as  a  revocation  must  be  valid.^     A  gift  of  the  residue  in 

era!  legatees  thereinbefore  named,  in  permanent  support  The  first  bequest 
proportion  to  the  amounts  of  the  specific  would  necessarily  be  expended  at  once; 
bequests.  In  a  codicil  C.  stated  that  she  the  latter  might  and  ordinarily  would  be 
had  advanced  $3000  upon  the  legacy  to  permanently  invested.  By  the  terms  of 
the  U.  F.  Academy,  and  therefore  she  the  will  the  Female  Academy  was  desig- 
revoked  so  much  thereof.  She  also  nated  as  a  residuary  legatee  for  an  amount 
stated  that  it  appearing  probable  that  the  made  certain  by  mere  arithmetical  calcu- 
purpose  of  ihe  bequest  to  the  R.  D.  lation,  as  effectually  as  if  the  name  and 
Church  would  soon  be  accomplished,  and  amount  were  written  out.  This  is  con- 
having  concluded  to  give  at  that  time  fessedly  the  legal  construction  and  effect 
$3000,  she  thereiore  revoked  the  legacy  of  the  will.  Was  it  changed  by  the  les- 
to  said  church.  *' The  question  is  whether  tatrix?  I  think  not.  She  paid  $3000 
it  was  the  intention  of  the  testatrix,  by  upon  the  specific  legacy  in  her  lifetime, 
these  revocations,  to  deprive  the  Dutch  and  revoked  so  much  of  it  in  language 
Church  of  all  share  in  the  residuary  carefully  confined  to  that  alone.  If  she 
estate,and  to  restrict  the  Female  Academy  had  intended  to  affect  the  other  bequest, 
to  the  proportion  of  the  residue  repre-  we  are  to  presume  that  she  would  have 
sented  by  $7000  instead  of  $10,000.  The  said  so.  Her  will  and  codicils  bear  evi- 
primary  object  in  construing  wills  is  to  dence  of  particularity  of  expression  as 
ascertain  and  carry  out  the  intention  of  to  every  tesumentary  arrangement,  and 
the  testator,  and  various  rules  have  l>een  within  the  rule  referred  to,  the  alteration 
adopted  to  accomplish  this  object.  From  of  one  bequest  negatives  an  intent  t& 
the  nature  of  the  subject,  these  rules  alter  the  other.  Suppose  she  had  paid 
must  be  quite  general,  because  no  two  the  whole  ten  thousand  while  she  lived, 
wills  can  be  found  precisely  alike  in  Would  it  tend  to  show  an  intent  that  the 
language  and  surrounding  circumstances,  other  should  not  take  effect?  So  far  from 
It  is  a  general  rule,  that  a  codicil  will  not  it,  it  would  evince  a  continued  testament- 
operate  as  a  revocation  beyond  the  clear  ary  friendship.  The  act  of  payment  and 
import  of  its  language,  i  Redfield  on  revocation  are  one,  and  must  be  con- 
Wills,  362,  and  note;  i  Jarman.  160,  n.  strued  together;  the  latter  was  made  to 
2:  8  Cowen,  56.  Another  rule  is  that  perpetuate  evidence  of  the  former.  The 
an  expressed  intention  to  make  an  alter-  reasons  for  revocation  apply  only  to  the 
ation  in  a  will  in  one  particular,  nega-  specific  legacies,  showing  that  the  testa- 
tives  by  implication  an  intention  to  alter  trix  regarded  them  as  independent.  The 
it  in  any  other  respect.  9  Cush.  296.  right  of  the  Dutch  Church  to  the  residuary 
It  is  always  important  to  scrutinize  with  legacy  is  substantially  the  same,  and  for 
care  the  language  employed  not  only  in  the  same  reasons."  Wetmore  v.  Parker, 
the  particular  parts,  but  in  every  part  of  52  N.  Y.  461-463;  Colt  v.  Colt,  32  Conn, 
the  instnimenc,  in  order  as  far  as  practi-  122.  See  also  Kiver  v.  Oidfield,  4De  G. 
cable  to  ascertain  the  operation  and  in-  &  J.  30. 

tent  of  the  mind  using  it.     After  a  care-        1.  Jones  v,  Jones,  2  Dev.  Eq.  (N.  Car.) 

ful  examination  and  considerable  reflec-  387. 

tion,  I  have  arrived  at  the  conclusion  that        The  testator  may  rely  either  upon  his 

the  two  codicils  do  not  operate  to  cut  off  express  declaration  to  effect  the  revoca- 

or  impair  the  rii^ht  of  the  Academy  or  tion.  in  which  case  the  validity  or  invalid- 

the  Dutch  Church  to  share  in  the  residue  ity  of  the  subsequent  disposition  made 

under   the   seventh   clause    of  the   will,  by  the  codicil  is  immaterial,  or  he  may 

First  as  to  the  Female  Academy.     The  rely    upon    the    subsequent    disposition 

two   bequests  are  not  dependent.     The  itself  to  effect  the  revocation;  and  in  the 

reference  to  the  first,  in  the  last,  desig-  latter  case,  although  the  codicil  profess 

nates  the  legatee  and  the  amount,  but  as  an  intention  to  make  a  disposition  of  the 

legacies  they  are  independent.    They  are  whole  estate  different  from   the  will,  if 

for  different  purposes;  ope  for  particular,  the  disposition  is  only  in  part  effectual, 

the  other  for  general  purposes.     We  are  the  revocation  is  merely /rt? /««/<?.     Thus 

justified  in  inferring  that  the  testatrix  had  a  codicil  to  a  will  "  unqualified  bv  revok- 

two  objects  in  view:  one  to  aid  in  com-  ing"  a  bequest  given   in  the  body  of  the 

pleting  and  furnishing  the  building,  the  will,  and  in  addition  containing  a  bequest, 

other   to  contribute  towards  a  fund  for  will  operate  as  a  revocation,  although  it 
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a  gift 

by  codicil  of  the  residue  of  a  particular  fund  only,  and 
a  subsequent  codicil  a  general  gift  of  residue,  as  the  two 
not  necessarily  inconsistent  the  latter  will  not  revoke  the 
A  power  of  sale  in  a  will  is  not  revoked  by  a  different 
3n  made  of  the  estate  by  codicil,  unless  there  is  some  in- 
icy  between  the  exercise  of  the  power  and  some  part  of 
ul.'  A  codicil  which  ineffectually  intends  to  revive  a  prior 
h  the  testator  has  destroyed,  does  not  operate  as  a  revo- 
t  an  intermediate  will,  if  it  is  not  inconsistent  therewith 
not  show  any  intention  to  revoke.* 

nimptive  BeTOoation  of  Codidli  by  Saitmotioit  of  WiU. — The 
prima  facif  dependent  upon  the  will ;  and  where  the  will 
dl  to  it  are  shown  to  have  been  in  existence,  and  the  will 
destroyed,  the  burden  of  proof  is  upon  the  party  setting 
xiicil  to  show  that  it  was  the  testator's  intention  to  have 
e  separately  from  the  will ;  otherwise,  the  presumption 
It  the  destruction  of  the  will  was  intended  as  a  revocation 

tention  of  the  testator  may  be  determined  with  reasonable 
from  the  frame  of  the  codicil.  If  it  be  entire  and  in- 
in  itself  alone,  and  especially  where  it  contains  an  effec- 
ibution  of  all  or  most  of  the  testator's  estate,  and  was 
refully  preserved  by  the  testator  in  a  place  where  he  must, 
,  naturally  have  been  aware  of  its  existence,  it  will  afford 

ai  lo  ihe  bequest  it  contains,  legatee  a  ceitain  sum  of  money  will  noi 

'ongrention'i   App.,    5    All.  revoke   the   residuary   bequest    to    such 

}%i.  legatee.     Stulii  -v.  Kiser,  3  Ired.  Eq.  (N. 

other   hand,  a  codicil   which  Car.)  538. 

1  terms  revoke  a  former  will  %.   Inglrlield  v.  Coghlan,  3  Colt.  247: 

le  in  a  manneT  wholly  differ-  Evans  v.  Evans,  17  Sim.  loS. 

:  •rill,  only  operates  as  a  revo-  On   the  oiher  hand,   a   codicil   which 

tantB,    notwithstanding    thai  gives  as  a  reason  for  IwqucaibinK  a  legacy 

ce  it  professes  to  dispose  of  to  the   testator's  grandson   that  he   had 

s[ale  differently  from  ilie  will,  disinherited  bim.  the  fact  being  that  he 

illson.  a  Cow.  m_.  Y.)  56.  See  had  not  disinherited  him,  but  had  given 

Kt  V.  Larrabee,  ii  Vl.  274;  him  a  large  legacy  by  the  will,  does  not 
.  4S  Pa.  St.  so.                                '  revoke  the  legacy  in  the  will,  but  is  itself 

iIjI  revocation  by  codicil,  see  rendered  void  by  the  mistake.    Mordecai 

Hancock.   3  My.  &  C.  606;  v.  Boylan.  6  Jones  Eq.  (N.  Car.)  365. 

Cahnal.   4  De  G    AS.  533:  8.  Conover  v.  Hoffman,  i  Abb.  N.  Y. 

ceds,  a   Dr,  &  Sm.  62;  Phil-  App.  Dec.  439. 

en.   7   Sim.   446:    Murray  v.  4.  Williams  on   Executors    (6lh    Am. 

D.   &   War.    143:  Welts  v.  Ed.).  330,  and  cases  cited. 

ir.  loao:  Hillersdoni' Grove.  8,   i   Redfield  on  Wills.  §  23  a.  p   11, 

18;  Fry  V.    Fry.  9  Jur,   894;  citing  Grim  wood  :■.  Coiens.  3  Sw.  &  Tr. 

Powell,  a  Coll.  a6i;  Sandtord  364;  Duiton  imjt,  3  Sw.  &  Tr.  66. 

1     I   De  G,  &  S.  67:  Ives  :'.  But  the  rule  of  presumptive  revocation 

k  C.  34;  Daly  V.  Daly,  a  J.  &  of   the   codicil  by  the  revocation  of  th* 

krrison  v.  Morri^ion.  2  V.  &  will  does  not  obtain  under   (he   English 

vii:  Boulcoit   V.    Boulcolt,   %  statute.  1  Vic.  Ch.  26.     Under  that  stat- 

)5:  All  V.  Gregory,  3  Jur.   N.  ule  there  must  appear  to  have  been  an  in- 
tention to  revoke   the   particular  insiru- 

ricke  v.  Doaglass,  7  CI.  &  Fin,  mem.     Savage  i«  n,  L.  R.  3  P.  &  D.  78- 

I  codicil  giving  to  a  residuary  See  also  Black  v.  Jobling,  i   P.  &  D,  6SS- 
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very  strong  presumption  of  an  intention  to  have  it  operate  ;  but 
where  these  circumstances  are  wanting,  or  others  indicating  a  con- 
trary purpose  exist,  it  may  require  different  consideration,  as  where 
the  dispositions  of  the  codicil  are  so  complicated  with  and  depend- 
ent upon  those  of  the  will  as  to  be  incapable  of  a  separate  and 
independent  existence.^ 

Where  it  appears  from  the  manner  of  cancelling  the  will  and  not 
cancelling  the  codicil,  or  from  extrinsic  evidence,  that  the  testator 
intended  only  to  revoke  the  will  and  let  the  codicil  remain  in  force, 
probate  will  be  granted  of  that  alone.^  If  the  codicil  is  substan- 
tially independent  of  the  will,  it  is  not  necessarily  affected  by  its 
revocation.* 

1.  I  Redfielil  on  Wilts  (4th  Ed.).  311.  the  house  of  Itie  party  in  nhose  favor  the 
Where  the  testator  made  provision  for  codicil  was  made  called  for  it,  remarking 
an  illegitimate  child  and  its  mother  by  a  that  "  those  papers  nere  of  no  force  now. 
codicil,  which  he  declared  should  be  taken  I  have  somebody  else  to  leave  my  prop- 
as  part  of  his  will,  such  child  being  bom  eriy  to."  The  codicil  was  produced, 
after  the  making  of  the  tiill,  the  will  not  and  the  testator  deslroved  it  by  throw- 
beinglound  at  thedeceaseof  ihetestator,  ing  it  into  [be  fire.  The  court  held 
it  was  held  that  the  codicil  should  be  that  the  destruction  of  the  codicil 
treated  as  unrevoked,  there  being  notb-  was  limited  merely  10  the  revocation  of 
ing  to  show  an  intention  to  revoke  it.  and  ihe  codicil,  and  that  to  cancel  or  revoke 
its  provisions  being  in  favor  of  those  10  the  will  the  cancellation  or  deslniction 
whom  the  testator  owed  a  moral  duty,  must  be  directed  against  the  whole  will. 
but  one  not  recagniied  by  the  municipal  "  In  Ihe  case  before  us  it  was  physically 
law,  and  the  provisions  of  the  codicil  impossible  that  the  act  of  destruction  in 
having  no  dependence  upon  those  of  the  question — Ihe  burning  of  fhe  codicil — 
will.  Tagart  v.  Squire,  I  Curteis,  3B9;  could  have  been  directedagtfast  thewill, 
I  Jarman.  131,  and  cases  cited;  I  inasmuch  as  the  will  was  not  present,  bul 
Redficid,  31a,  in  a  diacrenl custody.     And  yeithe  court 

It  seems  to  be  the  general  rule  in  the  instructed  the  jury  thai  if  Ihe  tesiator  ia- 
ecclesiastical  conns  to  involve  the  codi-  tended  at  the  lime  of  destroying  the 
cils  in  the  revocation  of  the  will,  unlessa  codicil  thereby  to  revoke  the  will,  in  that 
contrary  intention  can  fairly  be  gathered,  case  the  destruction  of  the  codicil  was  a 
either  from  the  struciUTe  of  the  codicils  revocBtion  of  both  the  will  and  the  codi- 
or  from  extrinsic  evidence.  Medlycolt  cil.  It  this  be  correct.  It  must  be  eitbei 
v.  Asshelon.  3  Add.  239 ;  Coppin  v.  Dil-  because  a  codicil  is  so  essential  a  part  ol 
Ion,  4  Hagg.  363;  I  Jarman,  131,  and  a  will  that  its  revocation  necessarily  in- 
noEes.  votves    the    revocation    of    the    will   (a 

S.  Harris  in  re,  3  Sw.  &  Tr.  4851  10  ground  too  palpably  wrong  to  require  dis- 
Jur.  N.  S.  684.  cussion,   and'  not  assumed  by   the   ap- 

S.  Ellice  in  n.  33  L.  J.  Prob.  a?.  See  ,  pellee's  counsel  nor  by  the  circuit  coon), 
also  Coulthard  In  re.  11  Jur.  N.  S.  1S4;  or  because  the  destruction  of  a  codicil, 
and  Goods. of  Grieg,  L.  R.  I  P.  &  D,  without  any  the  slightest  destruclioa  of 
73.  the  wilt,  or  any  attempt  to  destroy  il.  or 

A  codicil  depending  upon  the  body  of  even  an  intent  to  destroy  it,  must  have 
the  will  for  explanation  or  execution  can-  the  effect  of  revoking  the  will  if  so  in- 
not  be  established  as  an  independent  will  tended  by  the  lestalar.  This  last  propo- 
whcD  the  will  itself  has  been  revoked,  siiion.  it  seems  10  me,  requires  but  little 
Youse  V,  Forman,  5  Bush  (Ky.),  337;  consideration  after  what  has  been  already 
Pinckney's  Will,  I  Tuck.  <N.  Y.  Sur.)  said.  To  place  il  in  the  strongest  ligbi 
436.  for  the  appellees,  let  us  suppose  that  itac 

BerSMtlos  of  Will  bj  Dsabwtian  of  testator,  at  the  time  of  burning  ihccodi- 
CadleU. — Testator  made  his  will,  and  cil,  eipressly  declared  that  be  did  i< 
sometime  afterwards  executed  a  codicil  with  intent  thereby  to  revoke  the  wQl. 
to  the  same,  and  deposited  the  codicil  in  Could  it  have  that  effect  7  The  will  itsell 
the  hands  of  the  party  in  whose  favor  the  was  in  nowise  cancelled  or  destroyed,  bol 
codicil  had  been  made.  The  testator  remained  perfect  and  entire,  Indestructi' 
*ftenr(uds  roattied,  and  while  visiliag  at    ble  and  intangible  by  the  act  Id  questioD. 
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pnblieation  and  Conflrmatioa  of  Will  \(j  CodiciL — From  the 
it  the  codicil  is  a  part  of  the  will  to  which  it  is  attached  or 
the  execution  of  the  codicil /^r  se  operates  as  a  republica- 
the  will,  and  the  two  are  to  be  regarded  as  but  one  instru- 
peaking  from  the  date  of  the  codicil.*  A  codicil  attached  . 
ring  to  a  particular  will  ipso  facto  has  the  effect  to  repub- 
t  particular  will,  and  also  to  revoke  all  intervening  wills  be- 
he  date  of  that  particular  will  and  the  date  of  the  codicil, 
the  language  of  the  codicil  indicates  a  dilTerent  purposeA 

:  Dot  obviou  Ifaat,  if  revoked,  it  Movers  v.  White, IS  Jolins.  Ch.  375;  Van 

re  been  by  the  sole  efficacy  of  Cortlandt   t,.  Kip.  I    Hill   (N.   ¥.),   593;. 

^or*!  parol  declaration,  directl7  Payne  v.  Payne,  iS  Cal.  3qi;  Murray  v. 

:tb  of  [be  slatute.  .  .  .  Tiie  in-  Oliver,  6  Ire.  Eq^ (N.  Car.)  55;  Rose  v. 

:ioke  most  concur  witb  tbe  ad  Drayton,  4  Rich.  Eq.  (S.  Car.)36o;  Stover 

^ion.  but  cannot  go  beyond  it,  f.   Kendall.  I   Coldw.  (Tenn.)  557;    Mc- 

lited  by  law  to  the   act  itself.  Curdy  v.  Wiall,  7  Atl.  Rep.  |N.  J.)  566. 

not  confound  the  Inteal  to  do        9.    NeS's   App.,  48   Pa.  St.  joi.     In 

ical   act   of  cancellation  or  de-  this  case  the  testator  made  bis  will   in: 

with    the    intent    to    produce  1850,    revoking   all    former    oills.      In 

be   l^al   cSect  of    revocation.  August,    1857,   he    made    another   will. 

:  intent  to  do  tbe  physical  act  signed  by  bim.  but   not  witnessed.     In 

lith   tbe  act  itself,  it   then   be-  October.  IS57.  he  made  «  codicil  to  tbe 

.  act  of  revocation;  and   when  Grstwlll  revoking  someof  its  provisions. 

It     to     revoke     concurs    with  and  spoke  of  it  as  the  "  foregoing  will." 

if  revocation,   it  then  becomes  It  was  held  a  republication  of   Ibe  first 

revocation.      When    tbe    con-  will,  as  of  the  date  of  the  codicil, 
•hysical    act   and   intent   10  do        Strong.  J,  in  delivering  Ibe  opinion  of 

rtial  only,   we  have  merely   a  thecourt,  said:  "  That  tbe  effectofacodi- 

1  of  revocation,  and  as  regards  ell,  duly  executed,  is  to  republish  the  will 

tbe   testator  designs   to  do  no  to  which  it  refers,  whether  tbe  codicil  be 

d  thus  the  qucttion  is  preserved,  annexed  to  the  will  or  not,  is  the  doccrinr 

I  partial  act  of  revocation  can  of   all    tbe   authorities.     The  legal   pre- 

h a  total  revocation?  a  question  sumption  of  Intended  republication  may 

uiswered  by  merely  staling  il."  inde«d   be   rebutted  by  ihe  ianguage  of 

Adm.   V.   Hobbs,   t   Robinson  the  codicil;  but  in  the  absence  of  any  ex- 

;  ■■  c,  39  Am.  Dec.  S63.  pressed   intent  to  tbe  contrary,  it  always 

I  v.  Cunningham,  39  Ani.^Dec.  operates  as  a  new  adoption  of   tbe  will, 

Mon.  (Ky.)  390-  and  a  republic^ion  at  the  lime  when  the 

effect  of  the  cases  is  to  give  an  codicil  was  made.  Upon  so  plain  a  subject 

to   the  codicil /frri,  and  inde-  it  seems  almost^superfluous  to  refer  to 

'  of    any  intention,   so    as   to  authorities."      Tbe    language    of     Lord 

rn  the  will  to  the  date  of   the  Ellenborough  in  Goodlille  11.  Meredith, 

uking   the  will   speak  of  that  3  M.  &  S.  5.  13  (the  substance  of  which 

!ss  indeed   a  contrary  intention  is   given  above),  was  approved.     "  That 

,  in  which  case  it  will  repel  that  such  was  the  rule  in  England  prior  to  the 

Ik  codicil  draws  the  will  down  passage   of   the   statute    i  Vict,    ch.  26, 

vn  dale,    in    the    very   terms  and   in   this   Slate   until   April   S,   1833. 

I  and  makes  it  operate  as  if  it  when  our  present  Siaiuie  of  Wills  was  en- 

excmted  in  those  terms.    Lord  acted,  is  conceded  by  the  appellant;  but 

lugh,  C.  J.,inGoodtitle  f.  Mere-  it  is   insisted   that  by  those  enactments 

ian.  &  Sel.  13     See  also  Acber-  the  law  has  been  changed,  and  that  nowa 

on,  I  Com.  387;  Potter  v.  Potter,  codicil  must  contain  an  expressed  intent 

.  437;  Barnes  v.  Crowe.  I  Ves.  to  revive  ihe  will  to  which  it  is  annexed, 

'iggoti  V.  Waller.  7  Ves,  98:  De  or  to  which  il  refers,  in  order  10  have  that 

Lord  Fingal,  16  Ves.Jr.  167 :  Doe  effect,  or  contain  an  expressed  intent  to 

Villiams   v.  Evans,  i  Cromp,  &  revoke  a  former  will,  in  order  to  work 

Harr.  Dig.  3i86);  Wilkinson  v.  its    revocation,   unless    Ihe  dispositions 

Ves,  &  Bea.  44s;  Brownelt  i'.  made  by  the  codicil  are  inconsislenl  with 

3  Mas.  (C.C.)494;  Lessee  of  tbose  of  tbe  lormer  will.  The  3ld  section 

'.  Canry,   3  Wash.  (C.  C.)  463;  of  the  British   statute  is  as  follows:   '  No- 
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While  no  precise  form  of  words  is  necessary  to  republish  the  will, 
nor  is  it  necessary  that  the  codicil  be  indorsed  upon  or  at- 
tached to  it,^  it  is  essential  that  the  codicil  distinctly  recognize 

will  or  codicil  or  any  part  thereof,  which  change  of  the  law  as  it  was  under  the  act 

shall  be  in  any  manner  revoked,  shall  of  1705.  True,  a  republication  by  parol  is 

be  revived  otherwise  than  by  the  re-exe-  no  longer  possible,  but  that  was  because  of 

cuiion  thereof,  or  by  a  codicil  executed  other  provisions  of  the  act  which  define  the 

in  manner   hereinbefore    required,    and  mode  in  which  alone  a  will  may  be  made, 

showing  an  intention  to  revive  the  same;  They  have  no  bearing  upon  the  question 

and  where  any  will  or  codicil  which  shall  now  under  discussion,  for  republication 

be  partly  revoked  and  afterwards  wholly  by  a  codicil  is  not  parol  republication, 

revoked,  shall  be  revived,  such  revival  The  sole  object  of  the  13th  and  I4ih  sec- 

shall  not  extend  to  so  much  thereof  as  tions  of  the  act  of  1833  was  to  prevent 

shall  have  been  revoked  before  the  revo-  the  possibility  of  revoking  or  altering  wills 

cation  of  the  whole  thereof,  unless  an  in-  wills  by  parol,  except  by  xlestruction  or 

tention  to  the  contrary  shall  be  shown.'  cancellation,  and  this  it  did  by  requiring 

It  is  argued  that  since  this  statute  a  codi*  the  intent  of  the  testator  to  be  manifested 

cil  to  a  will  does  not  revive  it  or  repub-  in  writing.    But  it  did  not  undertake  to 

lish  it  so  as  to  make  it  a  revocation  of  define  what  construction  should  be  given 

another  will  made  prior  to  the  codicil,  if  to  a  written  manifestation, 

it  dues  not  contain  an  expressed  intention  *'  It  is  still  the  law,  then,  as  it  always 

to  work  such  republication  or  revocation,  was,  that  a  codicil  to  a  will  is  a  republica- 

Such,  however,  is  not  the  construction  tion  of    it,  unless  the  contrary  intent  be 

given  to  the  statute  in  England. . . .  True,  avowed  by  the  testator,  and  that  it  makes 

a  codicil  must  show  an  intention  to  re-  the  will  republished  to  speak  from  the 

vive  in  order  to  work  a  revival;  but  it  date  of  the  codicil,  to  use  the  language 

necessarily  shows  such  an  intention  un-  of  Lord  Abinger  in  Doe  ex  dan,   York 

less  it  be  disclaimed.     A  codicil  is  a  v.  Walker,  12   M.  &  W.  597.     The  will 

written  alteration  of  a  will  or  addition  to  must  be  construed  '  as  if  the  testator  had 

it,  executed  in  the  manner  required  by  inserted  in  the  codicil  all  the  words  ot  the 

law.     The  act  of  executing  it  involves  an  will.*  '*  See  also  Powell  on  Devises,  vol.  i. 

intention  that  it  shall  operate  as  part  of  p.  611,  n.  i,  Jarman's  Edition;  i  Jarman 

a  will.     It  is  unmeaning  unless  it  does,  on  Wills,  723.  where  the  English  cases 

It  therefore  necessarily  evinces  a  design  are  collated;  Houblon  inre^  ii  lur.  N.  S. 

that  the  will  of  which  it  is  made  apart  549;  Thomson  in  re^w  Jur.  hf.  S.  960; 

shall  be  a  will;  that  if  it  has  been  re-  S.  C.  L.  R.  i  P.  &  D.  8;  i  Redfield  on 

voked,  it  shall  have  nsw  life.  .  .  .  Wills,  §  29.  pi.  3  and  4. 

"  The  13th  section  of  the  Pennsylvania  If  a  codicil  refers  to  one  of  two  exist- 

Wills  Act  of  8th  of  April,  1833  (P.  D.      ),  ing  wills  by  a  wrong  date,  as  "July  i, 

enacts  that  *  no  will  in  writing  concern-  1792,"  when  the  date  in  fact  was  the 

ing  any  real  estate  shall  be  repealed,  nor  21st,  it  appearing  from  the  other  circam- 

shall  any  devise  or  direction  therein  be  stances  in   the  case,  and  the  fact  that 

altered,  otherwise  than   by  some  other  the  other  will  was  dated  the  i8th  of  July, 

will  or  codicil  in  writing,  or  other  writing  1796.  that  it  must  have  been  intended  for 

declaring  the  same,  executed  and  proved  the  21st,  it  will  not  defeat  the  republica- 

in   the  same  manner  as  is  hereinbefore  tion.     Jansen  v,  Jansen,  cited  in  Rogers 

provided,  or  by  burning,  cancelling,  etc'  v.  Pittis,  i  Add.  38;  i  Redfield  on  Wills, 

The  14th    section  makes  similar  provi-  §  29,  pi.  4. 

sions  in   regard  to  wills  respecting  per-  Of  course  where   it  appears  from  the 

sonal    estate,    adding,  however,  to    the  terms  of  codicil  that  it  was  not  intended 

words  in  which  repeals  and  alterations  to  operate  as  a  republication  of  the  will, 

may  be  made    the  instrumentality  of  a  it  cannot  have    that  effect,     i  Redfield 

nuncupative  will.  A  will,  then,  is  a  legtti-  on  Wills,  §  29,  pi.  4,  and  cases  cited, 

mate  mode  of  repealing  another  will  or  Omission  to  mention  a  codicil   in  an 

altering  its  devises  or  directions.     So  is  a  act  of  republication,  in  which  other  codi- 

codicil.     So   is    another  writing,  not  a  cils  made  prior  to  that  act  are  mentioned, 

will  or  codicil,  declaring  a  repeal  or  al-  implies  a  revocation  of  it;  but  this  may 

teration.    So  is  burning  and  cancellation,  be  rebutted  by  circumstances  showing  a 

and,   incase  of  personalty,  so  is  a  nun-  contrary  intention.     Wikoff*s  App.,  15 

cupative  will.     An  intent  to  revoke  an  Pa.  St.  281;  s.  c,  53  Am.  Dec.  597. 

existing  will,  and  consequently  a  revoca>  1.  Sir  John  Strange,  M.  R.,   in  Potter 

tion,  may  be  shown  in   either  of    these  v.  Potter,  i  Ves.  Sr.  437,  442;  Vernon  v. 

ways;  and  in  these  respects  there  is  no  Vernon,  i  Com.  381;  Jackson  v,  Hur- 
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the  existence  of  the  will,*  and  be  itself  executed  with  due  so- 
lemnity, for  all  the  purposes  embraced  in  the  latter,*  and  that 
the  will  referred  to  be  identified.*  To  establish  the  identifica- 
tion parol  evidence  is  admissible.*  If  there  be  more  than  one 
will,  the  fact  that  the.  codicil  was  attached  to  one  of  them  is 
regarded  as  very  effective  to  show  that  the  codicil  was  intended  as 
a  republication  of  that  particular  one.*  The  natural  presumption 
is  that  a  codicil  is  made  as  a  part  of  the  testator's  last  will,  if  there 
be  two  in  existence  at  the  time ;  but  if  one  of  them  have  been  can- 
celled or  revoked,  so  as  to  be  no  longer  in  existence  as  a  valid, 
operative  instrument,  the  codicil  will  be  presumed  to  have  been, 
intended  to  form  part  of  the  will  then  in  existence  and  in  force. 
Where  there  are  numerous  codicils,  the  effect  of  the  later  ones  is 
to  republish  the  earlier  ones.*  A  codicil  by  referring  to  a  revoked 
will  in  adequate  terms  may  have  the  effect  of  reviving  it,^  and  it 
has  even  been  held  that  a  codicil  duly  executed,  if  attached  to  a 
paper  which  was  never  signed,  attested  and  published  as  a  will, 
will  have  the  effect  of  giving  force  and  operation  to  the  whole  as 
one  will.®    To  the  same  principle  may  be  referred  the  rule  that 

lock,  Amb.  487;    Doe   v,  Davy,  Cowp.     of  a  will  only  sets  up  tbe  will  as  it  tben 
158;  Barnes  v,  Crowe,  i  Ves.  Jr.  486;    exists,  and  will  not  restore  legacies  re- 


Hanrey  v.  Cbouteau,  14  Mo.  587;  s.c,  55 
Am.  Dec.  120. 

1.  I  Redfield  on  Wills,  §  23  a,  pi.  5; 
Coale  V,  Smith,  4  Pa.  St.  376. 

8.  Beall  v,  Cunningham.  3  B.  Mon. 
(Ky.)  390;  I  Redfield  on  Wills,  §  23  a, 
pi.  6. 

It  has  been  held  that  a  memorandum 
indorsed  upon  the  will  and  signed  by  the 
requisite  number  of  witnesses  is  a  good 
republication,  although  the  testator  did 
not  himself  sign  it.  Reynolds  v.  Shirley, 
7  Ohio,  39. 

8.  Tonnele  v.  Hall,  4  Comst.  (N.  Y.) 
X40, 


voiced,  adeemed,  or  otherwise  vacated. 
In  Goods  of  Thompson,  L.R.  i  P.  &  D.  8. 

It  is  not  competent  for  the  will,  when 
executed  in  due  form,  to  provide  for  the 
payment  of  such  legacies  as  may  there^ 
after  be  given  by  codicils  informally 
executed,  since  all  such  papers  are  testa- 
mentary, and  must  be  so  treated,  thus 
referring  their  operation  to  the  effect  of 
tbe  probate.  Rose  v,  Cunynghame,  12 
Ves.  29;  Why  tali  v.  Kay,  2  My.  &  K. 
765;  I  Redfield  on  Wills,  §  23  a.  pi.  6. 
See  also  Wilkinson  v,  Adam,  i  Ves.  & 
Bea.  422. 

7.  Beall  v,  Cunningham,  39  Am.  Dec. 


4.  Thus  where  a  codicil  began,  "This  469;  s.  c.  3  B.  Mon.  (Ky.)  390. 

isacodicit  to  my  last  will  and  testament,"  But  the  intention   to  revive  the  will 

extrinsic  evidence  was  admitted  to  show  must  be  clear  upon  tbe  face  of  the  codicil, 

that  no  other  document  had  been  found  either  by  express  words  or  by  necessary 

to  answer  the  description.    Ellen  v.  Mad-  implication,  conveying  to  the  mind  of  the 

dock,    II   Moore  P.  C.  C.  427;    i  Red-  court  with  reasonable  certisdnty  the  exist- 


field,  g  21.  pi.  16. 

5.  Barnes  v.  Crowe,  i  Ves.  Jr.  490; 
Rogers  v,  Pittis,  i  Add.  41. 

6.  Guest  V.  Willasey,  3  Bing.  6r4;  12 
J.  B.  Moore,  2. 

A  testator  made  five  codicils  to  his  will, 
in  the  fourth«of  which  he  revoked  the 
three  preceding,  and  in  the  fifth  he  con- 
firmed the  will  *'and  four  codicils." 
Held^  that  by  reviving  the  four  codicils 
no  other  result  could  follow  but  that  the 
fourth  should  nullify  the  three  first. 
Unless  this  was  so,  the  fourth  would 
cease  to  have  its  legitimate  operation. 
This  decision  is  grounded  upon  the  same 
principle  as  the  rule  thar  the  republication 


ence  of  such  an  intention.  Mere  refer- 
ence to  the  will  by  date  or  any  ordinary 
implication  will  not  be  sufiScient.  Steele 
et  ah,  in  re,  L.  R.  i  P.  &  D.  575. 

An  olographic  will  once  revoked  can 
be  republished  only  by  a  written  instru- 
ment, setting  forth  the  testator's  inten- 
tions, and  duly  attested  by  the  statutory 
number  of  witnesses,  or  by  a  paper 
written  by  the  testator  himself,  and  de- 
posited by  him  as  required  for  the  original 
will,  and  such  subsequent  writing  would 
be  construed  to  be  a  codicil.  Love  v, 
Johnston,  12  Ired.  L.  (K.  Car.)  355;  Saw- 
yer V.  Sawyer,  7  Jones  L.  (N.  Car.)  134. 

8.   In   1827  the  decedent  procured  a 
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proof  of  the  execution  of  the  codicil  obviates  the  want  of  proof  of 
the  execution  of  the  will  itself.* 

A  will  which  is  invalid  to  pass  real  estate  for  want  of  the  requi* 
site  number  of  witnesses  may  be  confirmed  by  a  duly  attested 
codicil.^  The  charge  of  undue  influence  in  the  execution  of  the 
will  may  also  be  overcome  by  proof  of  the  due  execution  of  a 
codicil  after  the  testator  is  removed  from  the  alleged  influenced 
A  codicil  which  is  an  express  confirmation  of  the  will  may  alsa 
pass  real  estate  acquired  between  the  date  of  the  will  and  the 
codicil.^    A  will  altered  after  execution,  if  republished  by  a  codi- 

paper  to  be  drafted  as  his  will,  but  took  nized  intention  of  the  tesutor,  plainly 

it  to  his  house  until  recovery  from  a  implied  from  the  execution  of  the  codicil, 

fractured  arm.    There  was  no  evidence  referring  to  the  paper  as  his  will."    Beall 

that  the  paper  was  ever  signed  or  attested,  v,  Cunningham,  39  Am.  Dec.  469;  3  B. 

In  1832  he  procured  a  codicil  to  be  writ-  Mon.  (Ky.)  390. 

ten  on  the  same  paper,  calling  and  treat-  1.  Storm's  Will,  3  Redf.  (N.  Y.)  327; 

ing  the  paper  as  his  will.     The  codicil  See  Allen  v.  Maddock,  11  Moore  P.  C. 

was  signed  and  attested.     It  was  held  427. 

that  the  codicil  had  the  effect  of  giving  The  execution  of  the  codicil  cures  all 

force    and  validity  to    the   unexecuted  defects  in  the  execution  of  the  original- 

draft,  and   that  both  instruments  went  instrument.     McCurdy  v,  Wiall,  7  Atl. 

into  operation  as  a  single  testament.  Rep.  (N.  J.)  566. 

'*The  counsel  for  the  appellants  .  .  .  Under  the  New  York  Revised  Statutes- 
contend  that  though  a  codicil,  duly  exe-  (2    R.   S.   63,   §  40),    which    require  a 
cuted,  may  operate  as  a  republication  of  declaration  by  the  testator  at  the  time  of 
a  revoked  will,   which  has    been  duly  making  or  acknowledging  the  subscript 
executed  as  such,  yet  it  cannot  have  the  lion  that  the  instrument  so  subscribed  i» 
effect  to  bring  into  operation,  as  a  will,  his  last   will  and  testament,   a  codicil 
a  paper  which  has  never  been  signed  or  executed  as  a  codicil  and  not  as  a  will 
executed  as  a  will.    We  can  see  no  differ-  cannot  give  effect  to    an  invalid    will, 
ence  in    principle    in  the  cases.     If  a  Nor  can  it  be  admitted  to  probate  as  a 
codicil  so  attaches  itself  to  and  forms  a  will.     Proctor  v,  Clarke,  3  Redf.  (N.  Y.) 
part  of  a  revoked  will  as  to  revive  and  445. 

give  force  and  effect  to  it  as  such,  we  can-  This  provision  has  not  changed  the 

not  perceive  why  it  may  not  be  so  atuched  rule  that  a  codicil  executed  with  all  the- 

to  and  engrafted  upon  any  other  paper  formalities  required  by  the  statutes  for 

which  the  testator  may  choose  to  treat  the  execution  ot  wills  operates  as  a  re- 

as  his  will.     In  either  case  it  is  a  question  publication  of  the  will  to  which  it  refers, 

of  intention.      If    the  testator,   by  the  so  far  as  not  changed  by  the  codicil, 

alteration  of  parts  of  his  will,  by  a  codi-  Brown  v.  Clark.  77  N.  Y.  369. 

cil,  may  be  construed  to  intend  to  recog-  8.  Stover  v,  Kendall,  i  Coldw.  (Tenn.> 

nize  the  parts  unaltered,  and  the  whole  557. 

subject  to  the  alteration  as  his  will,  why  8.  O'Neal  v.  Farr,  i  Rich.  L.  (S.  Car.)  80. 

may  he  not  by  referring  to  an  unsigned  4.  Brownell  v.  De  Wolf,  3  Mas.  (C.  C. 

and  unaltered  paper  as  his  will,  and  treat-  Rep.)  486. 

ing  it  as  such,  be  construed  to  adopt  the  The  rule  in  the  English  court  of  chan- 

parts  unaltered,  and  the  whole  thus  al-  eery  is  that  a  codicil  makes  the  will  speak 

tered,   as  his  last  will  and  testament,  from  its  own  date,  and  it  will,  as  a  repub- 

If  the  codicil  can  so  engraft  itself  upon  lication,  take   in  lands  purchased  up  ta 

and  draw  within  its  operative  influence  a  the  date  of  the  codicil.     A  clear  intent 

revoked  will  as  to  amount  to  a  republi-  will,  however,  prevent  the  application  of 

cation,  we  cannot  perceive  why  it  may  the  rule,  as  if  the  codicil  shoyld  say.  "  I 

not  engraft  itself  upon  and  draw  within  am  now  dealing  with  the  property  given 

its  operative  influence  any  instrument  by  will,  and  with  none  other."    Money- 

which  the  testator  may  treat  as  his  will,  penny  v.  Bristow,  2  Russell  &  M.  117; 

so  as  to  amount  to  a  publication  of  the  Movers  v.  White,  6  Johns.  Ch.  (N.  Y.)' 

whole  as  his  will.    The  reason  that  would  375;  William  v,  Lancaster,  3  Russell,  108; 

sustain  the  republication  in  the  one  case  Yarnold  v.  Wallls,   4  Y.   &  Coll.   160; 

would  equally  sustain  the  publication  in  Hughes  v.  Turner,  3  My.  &  K.  666;  4- 

the  other,  and  each  rests  upon  the  recog-  Kent  Com.  (5th  Ed.)  510. 
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Dtflnitioii.      CODICILS— COFFEE-HOUSE—COFFER.      Dttoittoii. 

cily  annexed  and  referring  to  it,  is  made  valid,  and  it  may  be 
shown  by  parol  evidence  that  the  alterations  were  made  before 
the  execution  of  the  codicil.* 

COEBCIOH.     See  DURESS. 

COFFEE-HOUSE. — A  house  of  entertainment,  where  guests  are 
supplied  with  coffee  and  other  refreshments,  and  where  men  meet 
for  conversation.*  The  term  is  also  used — rarely,  however — in  the 
sense  of  an  inn. 

COFFEE. — ^A  chest  or  trunk;  especially  one  used  for  keeping 
money  or  other  valuables.* 

la  Virginia  it  has  been  declared  that  bouse  keeper  is  of  a  very  different  de- 

tbe  addition  of  a  codicil  is  not  sufficient  scription."    Doe  d.    Pitt  v.  Laming,   4 

to  operate  as  a  devise  of  lands  purchased  Campbell,   73,  76.  approved,  N.  Y.  Eq. 

by  the  testator  between  the  date  of  the  Ins.  Co.  v,  Langdon,  6  Wendell  (N.  Y.), 

will  and  the  date  of  the  codicil,  there  be-  627;   Rafferty  v.   New  Brunswick  Fire 

ing  no  words  in  the  codicil  to  show  such  Ins.  Co.,  3  Harrison  (N.  J.)t  483. 

to  be  the  intention  of  the  testator.    Ken-  laakaeper't  Liea  on  Goods  of  CtaMt. — 

dall  V.  Kendall,  5  Munf.  (Va.)  272.  A  house  of  entertainment  in   London, 

In  Richardson  v,  Richardson,  C.  W.  where  beds,  provisions,  etc. .  are  furnished 
Dud.  184,  it  was  held  that  to  operate  as  at  so  much  per  night,  for  all  persons  pay- 
a  republication  of  the  will  a  codicil  must  ing  for  the  same,  but  which  was  merely 
be  either  annexed  to  it  at  the  time  of  its  called  a  tavern  and  coffee-house,  and  was 
execution  or  expressly  confirm  it.  But  not  frequented  by  stage-coaches  and  wag- 
see  Dunlap  V,  Uunlap,  4  Desauss.  (S.  ons  from  the  country,  and  which  had  no 
C*)  305;  Jones  V.  Hartley,  2  Wharton  stables  belonging  to  it,  is  to  be  considered 
(Pa.),  103.  an  inn,  and  the  owner  is  subject  to  the 

1.  Burge   V.    Hamilton,   72  Ga.    568.  liabilities  of  innkeepers,  and  has  a  lien. 

See  also  Linnard's  App.  93  Pa.  St.  313.  on  the  goods  of  his  guest  for  the  payment 

Under  the  rule  that  a  codicil  repub-  of  his  bill,  and  that  even  where  the  guest 

lishes  the  will  as  of  the  date  of  the  codi-  did  not  appear  to  have  been  a  traveller,, 

cil,  it  has  been  held  that  where  children  but  one  who  had  previously  resided  in 

are  not  named  in  the  will,  but  are  named  furnished  lodgings  in  London.    So  held 

in  the  codicil,  this  will  prevent  the  chil-  in  an  action  of  trover  brought  by  a  former 

dren  from  uking  under  a  statute  which  guest  for  goods  detained  by  the  landlord, 

provides  that  children  take  a  certain  pro-  for  money  due  for  lodging  and  entertain- 

portion  of  the  estate  by  statute  if  they  ment,    in   which  action  a  nonsuit  was- 

are  not  mentioned  in  the  will.      Payne  sustained  by  the  court  after  argument. 

V.  Payne,  18  Cal.  291.  Thompson  v.  Lacy.  3  Bam.  &  Aid.  283. 

A  codicil  expressed  to  take  effect  upon  A  moro  oatiiig-lioiiso  is  not  an  inn,  nor 

an  event  which  does  not  happen  is  enti-  is  the  proprietor  liable  as  an  innkeeper; 

tied  to  probate  if  it  refer  to  the  will  by  and  although  the  defendant  may  carry 

date,  upon  the  ground  that  it  amounts  to  on  in  another  part  of  his  premises  the 

a  republication  of  the  will,     i  Redfield  business  of  an  innkeeper,  yet  a  person* 

on  Wills,  §  23  a,  pi.  10,  citing  Mendes  Da  who  enters  the  restaurant  for  a  meal  is- 

Silva  in  re,  2  Sw.  &  Tr.  315.  not  a  guest  or  traveller  entitled  to  the 

S.  Webster.  protection  afforded  against  innkeepers. 

A  coffee-house  is  not  an  inn,  within  Carpenter  v.  Taylor,   i   Hilton  (N.  Y.),. 

tho    meaning   of  a  policy  of  insurance  193;  People  v.  Jones,  54  Barb.  (N.  Y.)* 

against  fire,  enumerating  the  trade  of  an  3x1;  Sto.  on  Bailments,  g  475,  and  note 

innkeeper,  with  others,  as  double-hazard-  6.     So  as  to  a  mere  boarding-house,   Car- 

ous.     So  held  of  Grigsby's  coffee-house,  penter  v.  Taylor,  i  Hilton  (N.  Y.),  I93- 

where  country  visitors  to  London  lodged  Ploading. — To  charge  hotel-keeper  a& 

as  in  an  inn.     Lord  Elleti borough  said:  innkeeper,  he  must  be  declared  against 

*' Horses,  wagons,  and  coaches  come  to  as  an   innkeeper.     Jones  v.   Osbom,  2 

an  inn;  there  are  stables  and  out-houses  Chitty*s  Reports,  484. 

attached  to  it;  people  are  going  to  these  See  Tavern;    Hotel;  Inn;  Rbstau- 

with  lights  at  all  hours;  hence  there  is  an  rant:  Bishop  on  Statutory  Crimes,  g  297. 

increased  danger  of  fire,  and  the  trade  8.  Webster.          * 

of  an  innkeeper  is  considered   double-  In  an  Indiotmont. — "An  indictment  lir 

hazardous.     But  the  trade  of  a  coffee-  tjucUuor  riscis  et  cestis,   AngM, 
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-  '  lir  COGNA  TB— COGNIZANCE. 

OOffVATl. — Relatives  by  the  motber's  side  or  by  females. 
C*gnatio,  relationship  through  females.^ 

COOniZAHCE. — I.  Judicial  knowledge  or  jurisdiction;  tbe  heai 

ing  a  matter  judicially ;  the  right  to  take  notice  of  and  detennlii' 
a  course.*  2.  (<i)  An  acknowledgment  or  confession,  as  an  a( 
knowledgment  of  a  fine.*  (*)  The  acknowledgment  of  tbe  dc 
fcndant,  in  replevin,^  that  he  took  the  goods,  with  the  aUegatioi 

»od  coSers,   is  good,    becuuc   syoony-  partmcntof  Public  Works,  hkbol  in  vk' 

naus."  Bscoa's  Abr.,  ladklEwnt  (G),  3;  irf  fanner  kgMaikm,  power  to  direcl  tb 

3  Hale  P.  C.  1S3.  making  ol  sewers. 

1.   In  the  common  law  it  has  no  tecb-  !■  rsdtnl  JndlMton.— In    1838.   [b 

■kalsswe;  bK  as  a  word  of  discoarse  in  UniMd  States  Suprsasc  Cown  held  ik 

Encliih  H  sigailScs,  Kcnnmlly.  allied  by  "  powers"  and  "  cognizaacx,"  as  lued  i 

Wood,    related   ia   origin,   of    ibc  saatc  tbe  act*  of   Congreaa  etublidui^   ib 

family.     Boavlcr's  Law  Diet.  jndiciaJ  system  of  tbe  United  Slates,  u 

As  tbown  by  Bortill,  it  ii  nsed  by  civB-  aot  each  of  tlte  tame  meairi^.  bu  Uu 

law  wriwn  sometioMsfor  relatives  gene-  "  powers"  dcaotcs  the  proccaa,  tbe  Bodc 

rally,  incfaidteK  those  botb  by  father  and  of  proccediDg,  while    "cogniiaoce"  di 

ao^r,  aad  tUa  evea  in  the  same  para-  notes    jurisdklion;    thougb    in    gcnon 

graph  where  it  is  asad  in  it*  tecbnteal  tpeechtbe  words  have  Uic  same  meaabii 

•COM  of  reladvea  by  tbe  mother,    ihaa  as  applied  to  coaru  of  justice.     Kead* 

x—iag    diScdity   in    translation.      See  v.  U.  S.,  19  Peters,  636. 

Taylor's  Eiylanation.  Civil  Law.  314.  4.  See  2  Bl.  350.  where  lie  deacribi 

S.  1  BL  cW.  *3j.  cotiTeyaace  of  land  by  fine,  which  wi 

Id   tbe    canon   Law  coosangainity    as  usually  an  action  of  covenant  for  breac 

dJatUgnisltcd   from  affinity.      4  Reeres  of  a  pretended  agreement    to    conn; 

Hist    Eng,    Law.  56-58.     As  iochidtng  After  the  linniiix  (oiuordandi,  or  leave  i 

aMnlty.     4  Reeres  Hist.  Eng.  Law.  s6-  agreeibcniit.cametJMcntewi/.arcogiiL 

S8.    Apmk.  relatioRS  by  the  father,     a  asce,  itself,  wbich  is  usually  an  a^iio* 

U.  Coos,  sss-  cdgnent  from  tbe  deforciants  {or  ibo! 

S.  Webster.  who  loeep  tbe  other  out  <A  posiessioi 

Border  v.  Veley,  i3  Ad.  &  Ellis,  359.  that  tbe  lands  in  question  are  tbe  ri(l 

OigalMBMfC riaas. — Apririlegegrant-  of   tbe  contpiainant.     "And    liom   ih 

ed  by  tbe  crown  to  a  city  or  town,  to  acknowledgment,  or  T«i»igDiiionof  righ 

bold  pleas  «[  all  contracts,  etc.,  wtlhin  Ibc  party  levying  the  fine  is  called  tt 

the  libeny  of  tbe  franchise:  and  when  a  ttgmiirr,  and  be  to  whom  it  is  leried  il 

person  is  impleaded  for  such  mattcra  in  rrgmiee.     This  acknowledgment  must  I 

the  conrts  of  Westnaioster,  tbe  mayor,  aiade  either  openly  in  the  couri  of  coi 

elc,of sndlfrancbise may askcogniuncc  mon  plcu,  or  before  one  of  tbe  jodgi 

of  the  plea,  and  demand  that  it  ahall  be  of  Ami  conn,  or  befoie  commisiioat 

determined  before  Ibem. —  TtrMis  di  ia  empowered  by  a  writ  of  dedimui  fftrit. 

'  /Ml.  or  before  jusitces  of  ihe  assize.    T) 

«. — Knowledge  upon  judges  and  commissioocrs  are  boaod  I 

.    ,    „            oand  to  act  wiiheat  iS  Edw.   I.  sL  4  to  take  care  that  [1 

evidence,     ^c  JuDlctAL  NoTld.  cognirors  are  of  full  age  and  nnderstaa 

Cognisanec.  in  a  sUiute  giving  cognii-  ing;  and  if  any  be  a  married  woman,  si 

ance  <rf  all  capital  and  olber  crimes,  is  muslbeexsmined privately  losee  wbctta 

a  word  ^  ike  largest  impon.  embracing  she  acta  willingly  witbout  compulsion 

all   power,    authority,    and   JDrisdiciioD.  {Jnoiing  Blackstone. 

Webster    r.    Commonwealth,    5   Cnsb.  i.  In  nflnin,  f[  tbe  defendant  plcs> 

(Uvis  )  4no  some  matter  confessing  tbe  taking,  b 

"CegiiaaaM  and  CaaMal"  properly  re-  showing  lawful  title  or  excuse,  such  plea 

late  10  admioistntivc.  executive,  or  judi-  ing  is  not  las  it  wonld  be  in  other  action 

cial   authority,   and   are   not  commonly  caiUed  ^  fifim  iar,  bat  an  awij  oi 

used  to  coaler  legislative  aatborily.  Earl,  ccgiaaaiur;  the  former  term  applying 

J.,  dissenting  opinion  in  Matter  of  Zbor-  tbe  case    where  tbe   defendant  sets  1 

owski.  68  N.  Y.    loi;    but  held    by  tbe  right  or  title  in  himself:  tbe  latter  beii 

court  in  that  case,  that  "  cogniisncc  and  nsed  when  be  alleges  the  right  or  title 

control  "  given  by  New  York  act  of  1S65  be  in  another  pcison.  Ly  whoac  rr^nitm 

to  the  Croton  Aqtiednct  Bturd.  and   by  he  aelcd.     Couyn's  Digest.  Pleader, 

an  of  1S70  to  their  succesaors  the  De-  Replevin.  3  K.  13,  14.     The  answer 
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IM.  COGNIZANCE— COGNOVIT. 

he  did  it  legally,  by  command  of  another  person  who  had  a 
to  distrain.  (c)  The  acknowledgment  or  "  badge  worn  "by  a 
ler  or  dependent,  to  indicate  the  person  or  party  to  whjph  he 
iged.  '  Wearing  the  liveries  and  cognizance  of  their  master.' "  * 
&IOTIT.  (See  also  Judgment.)— QgwiwiV  Actionem,  a 
en  confession  of  judgment  signed,  but  not  sealed,  by  the 
idant  or  his  attorney,  and  given  to  the  plaintiff  after  declara- 
filed.  In  substance  it  acknowledges  the  demand  of  the 
tiff  to  be  just,  and  authorizes  him  to  enter  judgment  for  a 
lied  sum  either  absolutely  or  upon  specified  condition.' 


etc.;  tbe  ordinal;  nunc  of  each  ^W.  i\titK,  v>htrt  authority  maj  it ^ven 

^  being  thti«   postponed   by  one  generally  and  verialty.  it  maybe  pleaded 

Tyler'i  Stephen's   Pleading,  303,  In  general  terms  (Stephen  on  PI.  304),  a 

).  bailiff   may  make  conusance  «s    bailifl 

;  cognilance  in  replevin  demandt  where  the  seliure  was  for  vcax  in  arrear. 

of  tbe  goods.  It  must  set  up  agood  or  as  damages  feasant,  without  showing 

"  In  replevin  the  avowant  is  as  it  any  warrant  for  that  purpose.     Halhews 

ctor.  and  must  therefore  make  a  v.  Cary,  3  Hod.  138. 

at    title."     Lord    Hardwiclte,    in  Qnai*  Cbttunm  Tnflt. — In  tb)s  action, 

V.  Birkmire,  faj-.  Jlrm/.  Hardricks,  plaintiff  cannot  traverse  command  by  a 

in  Brown  v.  Bissetl.  I  Zabriskie,  third  person  as  owner,  averred  in  defend- 

peatcr,  J.,  said;  "  But  there  is  a  ant's  cognizance,  for  to  do  so  would  be 

tiled  distinction  between  a  justi-  to  admit  the  truth  of  the  rest  of  the  plea. 

I  in   trespass   and   an   avowry  in  vii,,  that  the  third   person   was  owner; 

n.     There  'is  a  difference    when  and  this  would   be  fatal,  because  if  an- 

tiou  by  virtue  of  an  authority  to  other   than   plaintiff  owns  tbe  land  the 

ih  ■  right  or  control  over  the  prop-  plaintiff  has  no  standing  in  court.     Tre- 

'  person  of  another,  and  when  it  vUian  v   Pyne.  I  Salkctd   107. 

defensively,  and  relied  on  as  an  Ibklag  Cagnl ^n w  r»tlwr  th>«  iTOwry 

excuse.     In  replevin,  the   sheriff  is  mistake  so  immaterial  that   it  will  not 

'ows  does  not  seek  simply  to  ex-  be   noticed   even    on    special    demurrer 

e  trespass,  but  be  is  an  actor,  sets  thereto.     Brown  v.   Bissetl,   i  Zabriskie 

gbt,  seeks  to  have  a  return,  and  (N,  J,),  40,     So  where   avowry   is  made 

o  mdke  a  good  title  in  omnibus."  instead  of  cognizance.  Wheadon  t>.  Sugg, 

0  Goodman  v.  Aylin,  Velvenon,  Cro,  Jac.  373. 

>  same   effect;   also   Stephens   v.  1.  3  Bl.  Com.  ijo. 

ion.  3  Strange,  847.  S.  Webster. 

rdingly,   where   the   New   Jersey  8.  Burrill  L.  D,;  Rep.  4  Law.  I_  D.; 

ID  regard  to  attachments  against  Adams'  Glos. ;  i  Tidd  Pr.  $59. 

ling  and  absent  debtors,  though  The  condition  is  usually  that  Ihc  de- 

ired   afSdavit   by   the  plaintiff  in  fendant  will  be  allowed  s  certain   time 

□  justify  the  attachment,  did  not  within  which  to  pay  the  debt  or  damages 

indorsement  of  the  affidavit  on  and  costs.     Wharton's  L.  L. 

t,  yet  nevertheless  in  replevin  the  A  cognwil  differs  from  a  warrant  of 

could  not  rely  on  tbe  usual  rule  attorney  in  that  the  latter  is  given  before 

^Urity  of  process  must  be  pre-  suit  brought,  and  is  under  seal. 

He   must   in   his   avowry  aver  "A  ctf^iiifiV  is  a  mere  acknowledgment 

:  plaintiffs  in  the  attachment  pro-  of  an  account,  and  there  is  no  mutuality;" 

;  made  and  ffled  an   affidavit  pur-  but  if  terms  be  added  there  is,  and  it  be- 

a  the  slalute.     So  in  Stephens  v.  comes   an  agreement  within   the  provi- 

[on.  a  Strange,   847,  defendant  in  sions  of  a  stamp  act.    Ames  v.  Hill,  2  B. 

n  having    avowed    as    bailiff    of  &  P.  ijo. 

1  demurrer   to   be  an  ill  avowry,  bankruptcy    < 

:  it  was  not  averred  that  the  de-  court  observen  tnai  a  ioi;ncnni  is  a  mere 

I  wa*  guilty.     See  Horton  v.  Hen.  acknowledgment  of  the  amount  of  dama- 

.,  I  Hill,  1181  Noble  V.  Holmes,  %  ges,   and    where    a  man    acknowledges 

807 


DeflnitioB.                 COHABIT— COHABITA  TION.  Itaflaitioii. 

COHABIT— COSABITATIOir.  (See  also  ADULTERY;  Bigamy ;^^ 
Divorce;  Marriage.) — To  cohabit  is  primarily  to  dwell  with 
another  in  the  same  place.^  Derivatively,  it  means  to  dwell  con- 
stantly together  as  husband  and  wife.  There  is  a  diversity  of 
opinion  as  to  the  amount  of  constancy  and  the  intimacy  of  the 
relation  which  are  requisite.* 

the   cause  of    action  the  plaintiff  may  it  the  idea  of  a  fixed  residence."    Itisan- 

sign  judgment  at  any  time.     This  was  unwarrantable  extension  of  the  meaning 

not  lilce  a  warrant  of  attorney."    Wy-  of  the  term  to  include  persons  travelling 

borne  v,  Ross,  2  Taunt.  68.  together.     Ohio  •v.  Connoway,  Tappaa 

A  bond  in  which  it  is  agreed  that  it  (Ohio),  58. 

shall  be  lawful  for  the  obligees  to  com-  Mere  sexual  intercourse  does  not  con- 

mence  an  action,  proceed  to  judgment,  stitute  cohabitation.     Taylor  v.  State,  36* 

and  upon  the  judgment  issue  execution,  Ark.  84. 

and  that  the  judgment  should  be  security  "  By  cohabiting  must  be  understood  as- 

for  the  payment  of  whatever  should  be-  dwelling  or  living  together — not  a  tran- 

come  due,  is  in  legal  effect  a  cognovit  sient    and    single    unlawful  interview."* 

actionem.    Hurst  v,  Jennings,  5  B.  &  C.  Comm.  v.  Calef,  10  Mass.  153;  Comm. 

650.  V.  Bradley,  2  Cush.  (Mass.)  553.     *'  Co- 

For  the  English  practice,  see  3  Geo.  habitation  does  not  mean  merely  living 
IV.  c.  39,  sec.  3;  6  &  7  Vict.  c.  66;  12  &  together;  it  means  living  together  as 
13  Vict.  c.  106,  sec.  136;  32  &  33  Vict.  c.  husband  and  wife.  The  mere  act  of  a 
62,  sec.  24,  by  the  latter  of  which,  in  man  and  woman  living  together  and  car- 
order  that  a  cognovit  may  be  valid,  there  rying  on  an  illicit  intercourse  is  wholly- 
must  be  present  at  its  execution  an  attor-  insufficient  to  raise  a  legal  presumption 
ney  of  one  of  the  superior  courts  in  be-  o'f  marriage,  as  it  often  happens  that  such 
half  of  the  defendant,  named  by  him  and  cohabitation  takes  place  where  the  inter- 
attending  at  his  request,  to  inform  him  of  course  of  the  parties  is  clearly  meretri- 
the  nature  and  effect  of  the  cognovit^  and  cious."  Brinckle  v,  Brinckle,  12  Phila. 
who  shall  subscribe  it  as  a  witness  to  its  (Pa.)  232;  Calef  v.  Calef,  54  Me.  365. 
due  execution,  stating  in  the  attestation  Consequently  cohabitation  does  not  mean 
that  he  is  such  an  attorney.  simply  sleeping  together  in    the  same 

1.  Worcester.    The  word  is  never  used  bed.   Dunn  v.  Dunn,  4  Paige  (N.  Y.),  425. 

in  this  sense  in  a  criminal  statute.    Can-  In  the  interpretation  of  statutes  im- 

non  V.  U.  S.,  116  U.  S.  55.     And  see  posing  a  penalty  upon  the  commission  of 

Brinokle  v,  Brinckle,  12  Phila.  (Pa.)  232.  adultery  a  somewhat  different  construc- 

8.  "  The  legal  idea  of  cohabitation  is  tion  is  put  upon  the  word.     "Whilst  one- 

that  which  carries  with  it  a  natural  belief  such  interview  would  not,  repeated  adul- 

that  it  results  from  marriage  only.    To  terous  meetings  at  any  given  place,  or 

cohabit  is  to  live  or  dwell  together;  to  even  at  different  places, — as,  for  instance, 

have  the  same  habitation;  so  that  where  at  houses  of  assignation, — would  perhaps 

one  lives  and  dwells  there  does  the  other  be  such  cohabiting  as  would  constitute 

live  and  dwell  always  with  him."    Yard-  the  offence  of  adultery."    Swancoat  v. 

ley's  Est.,  75  Pa.  St.  207.      "The  pri-  State,  4  Tex.  App.  105.     "A  'state  ofi 

mary  meaning  of  the  word  '  cohabit'  is  to  cohabitation  *  evidently  means  something 

dwell  with  some  one — not  merely  to  visit  different  from  simply  living  together  as 

or  see  them.     It  includes  more  than  that,  man  and  wife,  which  is  not  unlawful.'*' 

Worcester  defines  the  word  thus:    'to  Park  v.  State,  4  Tex.    App.   134.     But 

dwell  with  another  in  the  same  place.'  see  Ohio  v,  Connoway,  Tappan  (Ohio), 

Webster's  definition   is  '  to  dwell  with;  58. 

to  inhabit  or  reside  in  the  same  place  or  On  the  other  hand,  sexual  intercourse- 
country.  To  dwell  or  live  together,  usu-  is  not  a  necessary  element  of  cohabita- 
ally  or  often  applied  to  persons  not  le-  tion.  Under  the  Edmunds  Act,  by  which 
gaily  married.'"  Calef  z^.  Calef,  54  Me.  it  is  made  a  misdemeanor  to  "  cohabit  with 
365.  There  must  be  a  living  together  more  than  one  woman,"  it  was  decided 
in  the  same  house  as  husband  and  wife.  "  that  the  court  properly  charged  the  jury 
Sullivan 'V.  State,  32  Ark.  187;  Bush  v,  that  the  defendant  was  to  be  found  guilty 
State,  37  Ark.  215.  "  Cohabiting  means  if  he  lived  in  the  same  house  with  the 
a  living  together  in  one  house;  a  board-  two  women,  and  at  their  respective  tables, 
ing  and  tabling  together;  it  carries  with  one  third  of  his  time  or  thereabouts,. 
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COHABIT'-COIN. 


DeflaitioiL 


COIH.    (See  also  CONSTITUTIONAL  Law;  Counterfeiting; 

Legal  Tender.) — A  piece  of  metal  stamped  with  certain  marks 
and  made  current  at  a  certain  value.  It  differs  from  money  as  the 
species  differs  from  the  genus.*  To  fit  metal  to  circulate  as 
money  by  dividing  it  into  pieces  of  exact  fineness  and  weight,  and 
stamping  with  devices  adapted  to  prevent  counterfeiting  or  abstrac- 
tion of  any  part.* 


and  held  them  out  to  the  world,  by  his 
language  or  conduct  or  both,  as  his  wives, 
and  that  it  was  not  necessary  it  should 
be  shown  that  he  and  the  two  women  or 
either  of  them  occupied  the  same  bed  or 
■slept  in  the  same  room,  or  that  he  had 
sexual  intercourse  with  either  of  them." 
"This  meaning  of  the  phrase  'cohabit 
with  more  than  one  woman  '  in  the  stat- 
ute is  in  consonance  with  a  recognized 
•definition  of    the  word    'cohabit/      In 


though  most  innocent,  even  mere  calling 
like  any  other  visitors,  was  held  to  be 
within  these  terms.  Lord  Dormer  v. 
Knight,  I  Taunt.  417.  See  note  to 
Bishop  on  Mar.  &  Div.  §  777.  ' 

1.  Wharton's  Law  Lexicon. 

8.  Abbott's  Law  Dictionary. 

**The  word  coin  is  one  of  well-settled 
meaning.  The  primary  sense  of  the  noun^ 
according  to  Dr.  Webster,  is  '  the  die 
used  for  stamping  money,'  and  the  undis- 


Webster  *  cohabit' is  defined  thus :  '  I.  To     puted  signification  of  the  verb^  according 


i> 


dwell  with;  to  inhabit  or  reside  in  com- 
pany or  in  the  same  place  or  country; 
n.  To  dwell  or  live  together  as  husband 
and  wife.'  In  Worcester  it  is  defined 
thus:  *  I.  To  dwell  with  another  in  the 
same  place;  2.  To  live  together  as  hus- 
band and  wife.'  The  word  is  never 
used  in  its  first  meaning  in  a  criminal 
statute;  and  its  second  meaning  is  that 
to  which  its  use  in  this  statute  has  rela- 
tion." Cannon  v.  U.  S.,  116  U.  S.  55. 
Miller  and  Field.  JJ.,  dissented  from  this 
opinion,  the  former  saying:  *'  I  know  of 
no  instance  in  which  the  word  cohabita- 
tion has  been  used  to  describe  a  criminal 
offence  where  it  did  not  imply  sexual  in- 
tercourse." This  case  was  followed  in 
Ex  parte  Snow,  7  Sup.  Cl.  Repr.  556. 
In  England  "matrimonial  cohabitation" 
has  been  used  in  distinction  from  '*  mat- 
rimonial intercourse,"  to  signify  living 
together  in  the  same  house  without  cop- 
ula. Foster  v.  Foster,  i  Hagg.  Const. 
Rep.  144:  Orme  v.  Orme,  2  Add.  Ec.  823. 

It  is  not  necessary,  in  order  to  cohabit 
as  husband  and  wife,  that  the  parties 
should  claim  to  be  husband  and  wife. 
Lyerly  v.  State,  36  Ark.  39.  And  it 
seems  that  notoriety  is  not  a  necessary 
incident  of  cohabitation,  it  having  been 
held  that  in  an  indictment  for  lewdness 
it  is  not  a  sufficient  averment  of  the  pub- 
licity of  the  acts  charged  to  allege  that  A 
and  B  "did  live,  use,  and  cohabit  to- 
gether as  man  and  wife."  State  v. 
Moore.  I  Swan  (Tenn.),  136. 

Where  there  was  a  proviso  in  a  deed 
grantini;  an  annuity  that  it  should  cease 


to  most  if  not  all  the  lexicographers,  is  *  to 
stamp  metal  and  convert  it  into  coin.' 
In  Wharton's  Law  Lexicon  (ad  verbutn) 
it  is  said:  '  Strictly  speaking,  coin  differs 
from  money  as  the  species  differs  from 
the  genus.  Money  is  any  matter,  whether 
metal,  paper,  beads,  shells,  etc..  which 
has  currency  as  a  medium  in  commerce. 
Coin  is  a  particular  species,  always  made 
of  metal,  and  struck  according  to  a  cer- 
tain process  called  coining.'  It  was 
argued  at  the  bar — I  do  not  know  whether 
seriously  or  not  —  that  printing  was 
stanjping,  and  these  notes  might  there- 
fore literally  be  said  to  be  coined. 
No  such  use  of  the  word  in  any  author 
has  been  shown.  We  may  say,  figura- 
tively, to  coin  a  storv,  meaning  to  invent 
one.  but  never  to  com  the  book  in  which 
it  is  printed."  Sharswood,  J.,  in  Borie  v, 
Trott,  5  Phila.  (Pa.)  403. 

"A  coin  is  apiece  of  metal  stamped 
and  made  legally  current  as  money.  A 
counterfeit  coin  is  one  in  imitation  of 
the  genuine.  The  coins  known  to  the 
law  are  those  authorized  to  be  issued 
from  the  mints  of  the  United  States,  and 
those  of  foreign  countries  current  here." 
U.  S.  V.  Bogart.  9  Ben.  (C.  C.)  314. 

A  CoUeetiTeHoniL— '*Coin  is  a  word 
collective,  which  contains  in  it  all  man- 
ner of  the  several  stamps  and  portraitures 
of  money.  "Termes  de  la  Ley;  Comm. 
V,  Gallagher,  16  Gray  (Mass.),  240.  In 
this  case,  in  an  indictment  for  larceny,  it 
was  held  that  "copper  coin  of  the  value 
of  two  dollars  and  seventy  five  cents  does 
not  legally  mean  a  copper  coin,  but  more 


if  the  lady  to  whom  it  was  granted  should  than  one,  and  as  many  as  are  necessary 

"associate,  continue  to  keep  company  to  constitute  the  alleged  value.'* 
with  or  cohabit  or  criminally  correspond        To   Coin   Xoiifj. — "To   coin    money 

with  J«   F./'  all  iatercourse  whatever,  clearly  means  to  mould  int(>  form  a  me- 
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MHiattM.         COINAGE— COtlAR—COLLA  TERAL. 

litttKASi. — The  business  or  fanction  of  coining  ifloney.^  The 
great  tnass  of  metallic  currency  in  circulation.* 

COtliAlL    See  note  3. 

COILATBBAX. — That  which  is  hy  the  side  of,  assists,  co-operates 
with,  is  made  or  given  in  addition  to,  some  otlier  thing  which  is 
presented  as  the  principal.* 

tsllie  latwUnee   o(   intrinsic  value   and  4.   OoIlManl    AnoMton.— Uncles  and 

Btamp  on  it  Its  legal  value,  so  as  to  en-  aunts,  brother*  and  ■Uierof  lineal  ances- 

couraRe  and  facilitate  its  free  circulation  Ion.     See  Banit  v.  Walker,  3  Baib.  Ch. 

and  assure  siabilhy   In    the    currency."  (N.V.)446. 

Robenson.  J.,  in  Griswold  v.  Hepburn.  3  OaUatarallMOnBM.— One  which  Is  in- 

Dnv,  (Ky.)  39:  Thayer  v.  Hedge,  aa  Ind,  dependent  of.  but  rabordinaie  to,  an  a»- 

306.     "  The  coining  oF  money  has  never  surance  or  agreement  affecling  the  Eame 

been  construed  as  including  the  issue  of  subject-maiter.     Rapalje  ft  Lairr.   L.  D. 

a  papet  currency.     Coin  and  coinage  arc  That  which  is  made  over  and  above  tbc 

understood  to  be  the  slamping  of  metal  deed  itself.     Abbott's  Law  DicL;   Bout. 

In  some  way  so  as  10  give  them  currency.  Law  Dici. 

bat  It  is  not  applied  to  any  other  material."  Oollataral  OoasaagolBltr.— The  relation 

H^er  r.  Roosevelt,  35  How.  (Pr.)  105.  of  ihoic   who   are   descended   from  the 

CatftB,  6old,  HlTvr,  anil  Cappsr. — Chinese  same  ancestor,  but  not  one  (ram  the 
coin,  known  in  China  as  "  copper  cash,"  other.  2  HI.  Com.  303. 
made  of  copper  and  lead,  is  not  "coins.  Collataral  Daaetttt. —Descent  W  coital- 
gold,  silver,  or  copper"  within  the  cus-  eral  kindred.  See  Lessee  ol  Levy  v. 
toms  laws,  unless  intended  to  be  used  McCanee,  6  Pel.  (U.  5.)  loa. 
here  as  a  pan  of  ihc  currency.  It  is  other-  OnUaMtal  Zatoppal.— The  collateral  de- 
wise  chargeable  with  duty  as  ''copper,  termination  of  a  question  by  a  court  hav- 
when  old  and  fit  only  to  be  remanufac-  ing  general  jurisdiction  of  the  subject. 
Itired."  Crocker  v.  Rcdfietd.  4  Blaichf.  Bouv.  Lait  Diet.;  Small  v.  Leonard,  ib 
<C.  C.I378.  Vt.  ao9. 

batrtmnt  Ada^ad  fbr  Colalng.— This  Oollataral  Jarti.— Facts  not  directly  in- 

phrase   applies   to  any  inslrument   that  volved  or  connected  with  the  principal  is- 

may  be  used  in  the  formation  ol  any  part  sue  or  matter  indispute.    Rapalj.  &  Lawr. 

of  the  coin.     A   die   for  stamping  one  Law  Die. ;  Bouv.  Law  Diet.    Iliose  facts 

side  of  a  coin  is  such.     Comm.  f.  Kent,  which  are  incapable  of  affording  any  rea- 

6  Hetc.  (^fass  )  331,  sonable   presumption  or  inference  as  to 

To  Fay  i> Cw«nt  Coin. — Where  manu-  the  principal  fact  or  matter  in  dispnie. 
faclurers  employed  a  man  to  make  stock-  Such  tacis  are  inadmissible  as  not  lend- 
ing heeli  at  7d.  per  doicn.  he  10  lind  the  ing  to  prove  the  issue.  Greenlcaf  on 
labor  and  work  on  their  premises,  using  Ev.  g  fa;  Taylor  on  f,v.  (6lb  Eng.  Ed.> 
theit  tnachine.  and  it  was  contracted  that  p.  304  ty 

settlements  should  be  made  weekly,  and  Oollataral  laharitaooa  Tax. — A  tu  leri- 

from  the  sum  due  the  plainliff  were  to  lie  ed  upon  the  collateral  devolution  of  prop- 

dedncled  the  rent  of  frame,  fines,  charges  eny  bv  will  nr  under  the  iniestale  law. 

for  gas.  beat,  etc.,  it  was  held  ihat  this  ObU^arallBaa.— <i).  Aqueslionwbichis 

was  not  a  contract  10  pay  wa^es  olher-  not  immediately  or  mediately  a  matter  in 

wise  ihan  in  thecurrent  coin  of  tttc  realm,  dispute   in   the   proceeding.     Rapalje  & 

Archer  p.  James,  a  B.  ft  S.  6t  Lawr.  Law  Diet. 

1.  Abbott's  Law  Diet. ;  Meyer  v,  Roose-  (l).  The  issue  raised  when  a  convicled 

veil,  as  How.  Pr.  105.  criminal  pleads  anything  allowed  by  law 

S.  Abbott's  Law  Diet.   "Coinage  of  the  in  bar  or  stay  of  execution,  as  that  be  is 

United  Slates"  is  the  exact  le^l  equiva-  not  (he  person  found  gniliy.  or  a  pardon 

lent  ol  "coins  coined  ai  the  mint  of  the  or   prci^ancy.  which   must   be   tried  it 

Unileil  Stales."     U.  S.  :■.  Oiey.  31   Fed.  once,  for  which  purpose  a  jury  in  empao- 

Rep  68  elled.    Wharton's  Law  Lex.;  4  Bl.  Com. 

S.  Undcranacl  which  auihoriies  "any  3g6. 

person  to  kill  any  dog  or  does  found  and  CoUatatal    Kladnd    or    Oallataali.— 

being  wilhoDI  a  collar."  il  is  lanful  to  kill  Those  who  are  descended  from    a  com- 

adog  if  he  Is  out  of  ihe  enclosure  of  his  mon  anresiorand  not  one  from  the  other, 

owner,  wiihoul  a  collar.  aUhoueh  under  ftollatwal  I.t^ltetlh — A  limitation  in 

the  loimeitiaie  care  of  the  owner.     Colt  the  convevance  of  an  estate  which  gives 

r.  Barnanl,  iS  Pick.  (Mass.)  3bo.  an   ioietcM  for  a  specified  period.  Hat 


u                COLLA  TERAl^-COLLA  TION.  miililM 

ATKOV— GOU.ATIO    BOHOBITK.       (See    also    Advance 
Hotchpot.) — ^A  bringing  together  of  goods  or  property 

:ominon  fund ;  especiaHy  of  property  received  of  a  deced- 

way  of  advancement,  for  the  purpose  of  a  more  equitable 
1  among  the  heirs.* 

clesiastical  law,  collation  is  the  conferring  or  bestowing  of  a 
:  by  the  bishop,  where  be  has  himself  the  right  of  patronage." 

t  right  of  cajojiDeDt  to  dopend  (C.  C.)  416.     "  Tha  uae  of  tin  tenn  col- 

collMersI  event,  h  a  limiutioa  lateral  security,  when  «  dcbior  traiMfen 

I  and  bis  bein,  tenaau  of  tbc  to  hU  creditor  w)  article  of  value  or  an 

[  Dale,  or  to  a  woniui  during  evidence  of  debt,  ii  iacended  to  eiprcM 

Ml.    4  Kent  Con.  139;  i  Washb,  that  it  is  not  received  in  payment  of  Uie 
principal  debt,  and  Ihat  it  is  nut  aa  addi- 

vl  Titm&M. — A  promise   to   be  tioaal  right  to  which  the  creditor  ii  fttMo- 

<ie  lor  the  payiueat  of  ibe  debcof  lu te I y  entitled.     It  ia  merely  a  concurreM 

Tson.  havin)(  Immediaie  respect  security  for  another  debt,  whether  anie- 

I'lded  upon  ibc  orl^nal  liability,  cedent  or  newly  created,  and  is  designed 

ny  new  coniidcraiion  moving  10  to  increase  the  meant  ol  the  creditor  lo 

isor  10  pay  er  answer  for  such  realiie  the  principal  debt  which  it  is  given 

liability.     Elder  v.  Warfield.   7  to    secure."     Munn     v.    McDonald,    10 

Md.)  34S.    "  The  terms  original  Walls  (Pa.).  370. 

ueral   promise  arc  convenient  Under  an  act  which  provides  that  "no 

>  distinguish  between  the  cases,  person  is  emitted  loa  mechanic's  lien  who 

:  direct  and   leading  object  of  takes  collateral  security  on  the  same  coo- 

ise  is  to  become  the  surety  or  tract."  (he  taking  of  a  mortgage  from  the 

of  another's  debt,  and   those  debtor  upon  the  same  property  covered 

though  the  cOect  of  the  promise  by  ihe  lien  and  for  the  same  debt  is  not 

p  the  debt  of  another,  yet   the  taking  of  collateral  security  on  the  same 

ajectof  the  undertaker  is  to  sub-  contract.     Gilcrest  v.  Gollschalk.  39  la, 

promote  some  interest  or  pur-  311;  Mervin  v.  Sherman,  g  la.  3](. 

It  own.'     The  former  is  within  Property   or  contracts    transfered    a« 

tb    section   of     Ihe   Statute   of  collateral  secnrily  arecalled '*collaterat." 

the   Utier    is   not.     Nelson    v.  CoUataral  TarrantT.— Warranty  as  to 

3    Melc.  (Mass.)  39(1;    s.  c..  37  an  estate  maile  by  one  who  was  ancestor 

.   148:   Clay  V.  Walion.  9   Cal.  to  the  heir  thereof,  cither  actually  or  by 

[  the  promise  is  maile  by  one  in  rmplicali'in  of  law, in  respect  mother  prop- 

lame  to  pay  for  good*  or  money  erty,  but  who  could  not  have  been  so  in 

toor  servicesdime  for  another,  respect  to  the  estate  in  question.     Bouv. 

iRinal;  it  is  his  own  contract  on  Law  Dici,      Warranty  made   where   the 

>i(lcraitnn,  and  is  called  original,  heir's   title  to  the  land   neither  was   nor 

nding  on  him  without  writing,  could  have  been  derived  from  the  war- 

le   language   is  '  Let   him  h^ve  ranting  ancestor.     %   Bla.    Com.   301:   4 

goods,  or  do  service  for  him,  Kent  Com.  469;  2  Wachb.  on  R.  P.  66B 

Ii  fee  you  paid,'  or  ■  I  promise  sq.  \  Challis  on   R.  P.  1149:   Deo  p.  Craw, 

le  will  pay.'  or  ■  If  he  doci  not  ford.  3  Halsl.  (N.  J.)  106. 

I.' this  is  collateral,  and  though  1.    Cooper's    Justinian,    S74.      "The 

loiid  consideration,  it  is  void  by  col  laiion  of  goods  is  the  supposed  or  real 

:c  of  Frauds."    Stone  i'.  Walker,  reiurn  10  the  mass  of  ihe  succession  which 

Maw  ).  61s.  an  hfir  makes  of  properly  which  he  re- 

rai  (Miirlt7  — A  separate  obliga-  ceived  in  advance  of  his  share  or  other- 

h  is  attached   to  another   con'  wise,  in  order  that  such  property  may  be 

tuarantee  ils  performance;  also  divided  together  with  the  other  eflecls  of 

;er  of  property,  or  of  other  con-  the  succession."     Succession  of  Cuculln, 

insure   the  performance  of  a  9  La.  Ann,  96:  Destrchan  v,  De«trehan, 

agreement.     Bouv.   Law   D'Ct.  4  Marl.  N,  S.  (La.)  5S7-     ll  correspotids 

0  Lochrane  v.  Solomon    38  Ga.  to    the    hotchpot    ol    ihe    common     law. 

vin  V.  Sherman.  9  la.  331.    Col-  which  is  supposed  to  have  been  derived 

ecurity    in     bank     phraseology  from  it,     3  Efla.  Com.  517:  4  Kent  Com. 

ime  securit3i  additional  to   the  419;  The  Ship  Henry  E w ban k  &  Cargo, 

obligation    of     the   borrower.  I  Sumn.  (C.  C.)  421. 

er  V.  Nat.  Mech.  Bank,  3  Abb.  S.  i  Bla.  Com.  391 1  3  Bla.  Com.  33. 


Deflnition. 


COLLECT— COLLECTION. 


DatnitioB. 


In  maritime  law,  collation  means  contribution  or  average.^ 
A  comparison  of  two  things  by  putting  them  together  * 

OOLLBCT  —  COLLECTIBLE  —  COLLECTION  ~  COLLECTOB.— To 

collect  is  to  gather  into  one  body  or  place,  especially  to  gather 
money  or  revenue  from  debtors  ;  to  demand  and  receive.* 


1.  Adams*  GIos. ;  Loccen.  De  Jur.  Mar. 
lib.  it.  c.  8.  §  I. 

8.  OoUatIo  Signenim,  or  ttgllemm,  the 
mode  of  testing  the  genuineness  of  a  seal 
by  comparing  it  with  one  known  to  be 
genuine.  Adams'  Glos. ;  Bracton»  389  b, 
398  b:  Fleu,  lib.  vi.  c.  34>  §  5- 

8.   Webster. 

GoUaet.— A  power  to  collect  as.«ets 
given  by  statute  to  a  receiver  authorises 
him  to  collect,  sell,  and  do  whatever  is 
necessary  should  be  done  to  convert  the 


where  note  was  guaranteed  simply  to 
be  good  and  collectible,  it  was  held  not 
to  be  necessary  to  first  exhaust  legal 
remedies  against  the  makers  of  the  note. 
There  can  be  other  evidence  that  the 
note  was  not  capable  of  collection. 
Marsh  v.  Day,  18  Pick.  (Mass.)  321;  San- 
ford  V.  Allen,  I  Cush.  (Mass.)  473.  In 
the  former  case  suit  had  been  begun. 
In  French  v.  Marsh,  29  Wis.  649.  how- 
ever,  it  was  held  necessary  under  like 
circumstances  to  prove  due  diligence  in 


property  into  money,  in  order  to  apply  it  attempting  to  collect  the  note  by  action 

to  the    payment  of  claims.      Fling  v.  commenced  within    a    reasonable  time 

Ooodall.  40  N.  H.  219.  after  maturity,  and  that  the  insolvency 

A  power  given  in  a  city  charter  to  levy  of  the  maker  did  not  excuse  the  want  of 
and  collect  a  special  tax,  does  not  carry  such  an  attempt.  In  McDoal  v,  Yeo« 
wiUi  it  a  power  to  collect  it  by  a  sale  of  mans,  8  Watts  (Pa.),  361,  insolvency  was 
the  property  on  which  it  is  assessed,  held  to  excuse  the  want  of  an  attempt  to 
The  power  to  collect  may  be  enforced  by  collect  the  note  from  the  maker  by  pro- 
action  in  the  courts.  Mclnerny  v.  Reed,  cess.  And  see  Wheeler  v.  Lewis,  11  Vt. 
■23  Iowa,  410.  265;  cases  infra^  under  Collection. 

A  direction  in  a  will  to  an  executor  to        OoUaotioA. — The  power  to  enforce  the 


'' collect " and  "  pay  over  '*  the  residue  of  "collection  of  fines,  forfeitures  and  pen- 
the  testator*s  estate.  '*  without  sacrificing  aides,"  conferred  on  State's  attorneys, 
too  much  by  forcing  the  sale  thereof,"  includes  the  right  to  receive  -and  give 
gives  to  the  executor  the  power  to  sell  by  receipts  therefor,  that  shall  operate  as 
implication.  Going  v.  Emery,  16  Pick,  full  discharge  to  the  parties  paying  the 
(Mass.)  107;  s.  c,  26  Am.  Dec.  645.  same;  and  also  the  right  to  receive  the 

Where  one  is  authorized  *'to  collect,  amount  of  any  judgment  that  may  have 
receive,  and  apply  to  his  own  use  all  or  been  rendered  for  any  such  fine,  etc.,  and 
any  part  of  the  money  due,"  he  has  a  to  execute  an  acquittance  therefor.  Peo- 
power  coupled  with  an  interest,  and  is  ' 
not  a  mere  agent  empowered  to  collect 
debts.  **  He  is  not  by  any  construction 
of  the  instrument  restrained  in  the  mode 
of  collection.  It  would  be  a  narrow  con- 
struction of  the  instrument  to  confine 
him  to  the  receipt  of  money  only." 
Thorp  V,  Smith.  2  Waits  (Pa.).  389. 

OoUMted. — A  tax  is  *' collected"  when 
it  has  been  paid  by  those  on  whose  prop-    Gibson,  16  Wis.  557;  and  see  White  v. 
erty  it  has  been  levied.     Fiupatrick  v.     Case.  13  Wend.  (N.  Y.)  543. 
Flagg.  5  Abb.  Pr.  (N.  Y.)  213. 

Where  a  mortgage  is  given  for  a  fine 
adjudged  to  the  State  in  a  criminal  prose- 
cution, the  judgment  is  not  *'paid  and 
collected "  so  as  to  preclude  an  appeal. 
Floyd  9.  State,  32  Ark.  200. 

CoUsetibls  — Where  a  note  is  guaran- 
teed to  be  "good  and  collectible  after 
due  course  of  law,"  if  the  holder  means 


pie  V.  Christerson,  59  111.  157. 

''I  guarantee  the  collection  of  this 
note  "  is  equivalent  to  a  guaranty  that  it 
is  collectible  by  due  course  of  law,  and 
the  guarantor  is  not  liable  until  an  at- 
tempt to  collect  it  by  process  from  the 
makers  has  been  made.  Cumpston  v, 
McNair,  i  Wend.  (N.  Y.)  457;  Lovcland 
V.  Shepard,  2  Hill  (N.  Y.),  139;  Dyer  v. 


For  GoUMtion.~See  Banks  and  Bank- 
ing; Checks;  Endorsement. 

Common  carriers  doing  business  be- 
tween certain  points,  and  not  undertak- 
ing personally  for  the  carriage  of  goods 
to  farther  points,  but  merely  engaging  to 
forward  them  to  their  destination  by  the 
established  lines  of  transportation,  are 
not  liable  upon  the  receipt  for  a  bill  of 


to  resort  to  the  iniaranty.  he  must  prose-  goods  **for  collection"   from  a  person 

cute  with  due  diligence  all  the  parties  to  beyond  the  terminus,  in  the  absence  of  a 

the  note.    Moakley  v.  Rif^gs,  19  Ins.  (N.  special  contract  creating  an   additional 

Y.)  69;  8.  c,   10  Am..  Dec.  196.      But  obligation  upon  the  failure  of  the  other 
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IMlaitioa.  COLLIERY.  DeflaitioB. 

COLLECTION  AGENCIES.     See  Banks,  Vol.  II.,  p.  iii. 

COLLEOES.     See  EDUCATION;  SCHOOLS,  etc. 

COLLIEBT. — The  place  where  coals  are  dug.*  "  Colliery  is^ 
however,  a  word  sufficiently  wide  to  include  all  contiguous  and  con- 
nected veins  and  seams  of  coal  which  are  worked  as  one  concern, 
without  regard  to  the  closes  and  pieces  of  ground  under  which 
Jhey  are  carried.  See  Hodgson  v.  Field,  7  East,  620.  Indeed,  it 
is  apparently  wide  enough  to  include  the  engines  and  machinery 
in  the  '  contiguous  and  connected  veins,*  as  well  as  those  veins 
themselves.  Webster,  in  defining  '  colliery,'  refers  to  *  coalery,* 
and  he  defines  *  coalery '  as  a  coal-mine,  coal-pit,  or  place  where 
coals  are  dug,  with  the  engines  and  machinery  used  in  discharging 
the  water  and  raising  the  coal."  * 

carriers,  to  whom  in  the  ordinary  course  lef^al  constmction,  a  colliery  is  *  a  place 

of  business  the  bill  was  intrusted  for  col-  where  coals  are  dug.'  Jobnson»  Webster, 

lection,  to  pay  over  the  amount  received  ad  verbum.     No  question  appears  to  have 

by  them  upon  the  same.     Lowell  Fence  been  raised  as  to  whether  the  articles  in 

Wire  Co.  v,  Sargent,  8  Allen  (Mass.),  dispute  were  or  were  not  fixtures.     It  is 

189.  probable  that  many  things  about  a  colliery^ 

CoUoetor. — In  a  statute  providing  the  although  not  actt*ally  affixed  to  the  freehold^ 

mode  of  execution  against  a  municipal  may  come  within  that  category,  like  the 

-corporation,  collector  **  means  the  officer  rolls  of  an  iron-mill,  or  the  machinery  of 

having  the  legal  custody  of  and  power  a  manufactory,   whether  fast  or  loose, 

to  distribute  the  funds  of  such  corpora-  which  is  necessary  to  constitute  it.  and 

tion."     Gabler  v,  Elizabeth,  13  Vr.  (N.  without  which  it  would  not  be  a  mill  or 

J.)  79.  manufactory  at  all.  Voorhis  «/.  Freeman, 

A  collector  of  taxes  is  a  public  officer  2  W.  &  S.  116.     But  the  mere  loose  mov- 

within  the  meaning  of  an  embezzlement  ables  about  such  an  establishment,  in  the 

act.     State  v.  Walton,  62  Me.  106.  absence  of  any  usage  or  general  under- 

**  Decision  of  the  collector,"  in  the  14th  standing,    would    no    more    pass    than 

sec  of  the  act  of  Congress  of  June  30,  would  the  tools  of  a  mechanic  by  the  sale 

1864.  which  makes  the  same  conclusive  of  his  shop."    See  Bainbridge  on  Mines 

unless  appealed  from  within  thirty  days,  (4th  Ed.).  401,  for  a  discussion  of  trans- 

etc.  is  synonymous  with  ''ascertainment  fer  of  machinery,  etc. 

and  liquidation  of  the  duties  by  the  proper  But  judgment  was  reversed  because  of 

officers  of  the  customs, "used  in  the  same  the  refusal  of  evidence  offered   on  the 

section.     U.  S.  v.  Cousmery,  7  Ben.  (C.  trial,  to  show  that  ''the  term  'collieiy' 

C.)  251  embraces  all  the  movable  property  at  the 

1.  Carey  v.  Bright,  58  Pa.  St.  85.  mines  used  or  placed  there  to  be  used  in 

S.  Quoted  from  MacSwinney  on  Mines,  the  working  of  them,  and  that  it  has  been 

p.  25.  so  understood  for  twenty-five  years  (1868) 

In  Carey  v.   Bright,   58   Pa.    St.  85,  by  all  engaged  in   mining  in  Schuylkill 

Sharswoorl.  J.,  said:  *'  Neither  was  there  county." 

any  error  in  declining  to  affirm  the  seven-  .Saftms  of  Coal. — In  Hodgson  v.  Field, 

teenth  point,  that  the  sale  by  Kirk,  Baum,  referred  to  in  MacSwinney  on  Mines,  7 

Ogle,  Clark,  and  Gross  to  the  defendants  East.    620.    Lord     Ellenborough    said: 

below  of  ail  their  interest  in    the  shaft  '*  The  deed  speaks  of  an /;f^;f^/<r</f<?//r>rv. 

and  slope  collieries  '  included  all  the  mov-  It  seems  that  the  object  of  the  grant  was 

able  property  belonging  to  and  used  at  to  drain  the  water  from  such  intended  col- 

these  places  in  the  mining  of  coal,  and  liery^  the  local  extent  and  limits  of  which 

that  the  word  "colliery"  is  a  collective  intended  colliery  we  have  no  means  of 

compound  including  many  things,  and  is  defining;  but  judging  from  the  nature  of 

not  limited  to  the  lease  and  fixtures  of  a  such  works,  there  seems  no  reason  to 

tunnel,  drift,  shaft,  slope,  or  vein  from  give  them  any  other  or  narrower  limit 

which  the  coal  is  mined.'    According  to  than   the  boundaries  of    the  continued 

the    most    approved    lexicographers,  to  property  of  the  grantee,  under  which  the 

whose  works  courts  must  resort  for  the  intended  colliery  might  be  prosecuted  by 

meaning  of  words  which  have  no  settled  him,  without  regard  to  the  closes  and 
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COLLIER  Y— COLOR— COM Er-^COM FORT. 


COLUSIOV.    See  SHIPPING. 

COLLVSIOH.    See  Divorce;  Fraud,  etc. 

COLOE  in  taw  means  not  tlie  thing  itself,  but  only  an  sq^peaiance 
thereof;  as  color  of  title  means  only  the  appearance  of  title.  ^ 

GOSK— GOMIlf 0. — To  move  toward  or  into ;  to  approach ;  ^  to 
appear  in  court.* 

COLOR  07  TITLB.    See  Adverse  Po^ession,  Vol  L  p.  225. 

OOMTOBT. — The  word  embraces  whatever  is  requisite  to  give 
security  from  want,  and  furnish  reasonable  physical,  mental^  and 
spiritual  enjoyment.^ 

COHldnrCSimrT  op  a  BimSIVO  is  the  first  labor  done  on  the 
ground  which  is  made  the  foundation  of  the  building,  and  to  form 
part  of  the  work  suitable  and  necessary  for  its  construction*^ 


pieces  of  ground  under  it  which  might  be 
carried,  and  who  might  of  course  be  ex- 
pected to  follow  the  coal  through  all  the 
contiguous  and  connected  veins  and 
seams  of  coal  which  belonged  to  him." 
It  was  held,  accordingly,  that  the  grant 
of  the  right  to  maintain  rough  pits  for 
the  intended  colliery  authorized  the  use 
of  the  pits  so  long  as  coal  was  dug  from 
any  part  of  the  colliery,  whether  under 
the  tract  where  the  deed  mentioned  that 
the  mine  was  to  be  opened,  or  not. 

Workiag  a  OoUisry. — Under  statute  iS 
&  19  Vic.  c.  108,  s.  4,  requiring  the  ven- 
tilation of  every  colliery  while  the  same 
is  worked,  the  penalty  imposed  by  the 
act  (or  violation  of  its  provisions  will  be 
imposed  upon  an  agent  who  fails  to  ven* 
tilate  during  the  suspension  of  work  be- 
tween Saturday  night  and  Monday  morn- 
ing. Cockburn,  C.  J.,  said:  *'  As  the 
present  case  proves,  the  result  of  such 
neglect  is  that  bad  air  collects  in  the 
workings,  and  the  men  who  first  enter 
the  colliery  afterwards  are  exposed  to 
unnecessary  danger,  and  are  compelled  to 
resort  to  a  most  hazardous  operation  for 
th2  purpose  of  restoring  the  ventilation." 

English  Legislation. — See  consolidation 


Obmi  to  BmUs. — One  who  goes  to  a 
I^ace  with  his  family  to  spend  the  sum- 
mer at  the  residence  of  bis  father,  does 
not  **come  to  reside"  so  as  to  render 
him  liable  to  perform  militia  duty. 
Comm.  V,  Swan,  t  Pick.  (Mass.)  194. 

OsHW  to  8sttls.^Under  an  act  which 
provides  that  any  one  can  gain  a  settle- 
ment who  comes  to  settle  on  a  tenement 
of  a  certain  value,  the  coming  must  be 
animo  morandi  or  manendi  :  it  may  be  for 
a  temporary  purpose,  but  there  must  be 
an  intention  to  settle.  One  who  went  to 
a  town  to  sell  a  load  of  hay.  and  was  de- 
tained there  by  a  brokc-n  limb,  did  not 
come  to  settle.  The  King  v,  Inhabs. 
of  St.  James,  etc..  10  East.  29;  The  King 
V,  Inhabs.  of  Hooe,  4  East,  36a.  It 
is  not  necessary  that  the  settler  should 
reside  upon  the  tenement.  The  King  v. 
Churchwardens.  6  B.  &  C.  70. 

Coming  to  Market. — In  an  act  forbid- 
ding forestalling  this  means  "on  its  way 
to  market,"  with  the  intent  to  be  there 
offered  for  sale  in  market  hours;  it  is  not 
necessary  that  there  should  be  a  market 
actually  holding  at  the  time  of  the  pur- 
chase in  order  to  constitute  the  offence. 
Boielor.t/.  Corp.  of  Washington,  i  Cr.  (C. 


!and  amendments  by  the  Coal  Mines  Reg-  C  )  676. 

julation  Act,  1872.  8.  The  word  is  used  in  this  sense  in 

f     meotmsnt  will    lie    for    a    coal-mine,  the  introduction  to  a  plea.     It  is  taken 

I'Comynz/  Kyneto,  Cro.  Jac.  150;  Lawson  from  the  style  of  the  entry  of  the  pro- 

\v.  Williams,  cited  Cro.  Jac.  150;  Comyn  ceedings  on  the  record.     It  formed  no 

'  V,  Wheatly,  Noy,  121.    Or  for  a  coal-pit.  part  of  the  viva  voce  pleading,  and  is  not 

Wyld's  Case,  cited  Noy,  121.  considered  as  in   strictness  constituting 

1.  Broughton  v.  Haywood,  61  N.  Car.  a  part  of  the  plea.     Steph.  on  Pldg.  431 
383.  n. :  I  Chitty  Pldg.  411. 

2.  Webster.  4.  For  man  v,  Whitney,  2   Keyes  (N. 
'*  Come  to  person  .  .  .  from  the  part  of  V.),  168. 

his  Usthor"  in  an  intestate  act  includes  0.  Pennock  v.  Hover,   5  Rawle  (Pa.), 

coming  by  gift  and  devise  as  well  as  by  308.     See  Brooks  v.  Lester,  36  Md.  70; 

descent.    Shippen  v,  Izard,  i  S.  &  R.  222.  Jean  v»  Wilson,  38  Md.  296, 
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]Miill«foiL  COMMERCIAL  TRAVELLERS,   Powtrt and DnttM. 

tOS.    See  Constitutional  Law;  Interstate  Com. 


MERGE. 

OOlOtSXCIAI   TSAVSLLBBS    OB    D&VKMSBS.       (See    also 

Agency.) 

1.  DefiidtioB. — ^Where  an  agent  simply  exhibits  samples  of  goods 
kept  iot  sale  by  his  principal,  and  takes  orders  from  purchasers 
for  such  goods,  which  goods  are  afterward  to  be  delivered  by  the 
principal  to  the  purchasers,  and  payment  for  the  goods  is  to  be 
made  by  the  purchasers  to  the  principal  on  such  delivery,  such 
agent  is  generally  called  a  **  drummer"  or  commercial  traveller.* 

8.  ^ow«r»  and  Duties  of  Oonunercial  Agents. — Commercial  agents^ 
may  be  clothed  with  general  and  special  powers,  and  their  author- 
ity  as  oncef  established  is  presumed  to  continue  till  ftotice  to  the 
contrary  appears.*^ 

1.  City  of  Kansas  v,  Collins,  34  Kans.  in  a  town  except  the  purchaser,  is  within* 

434;  State  tr.  Miller,  93  N.  Car.  511.  the  apparent  scope  of  his  aothority,  and 

i.  DiTersy  v,  Kellogg,  44  III.  114.  binding  upon  his  principal.      Keith  v. 

A  principal  is  bound  by  the  acts  of  his  Herschberg  Optical  Co.,  48  Ark.  138. 
travelling  agent  done  within  the  scope  of        Where  a  bill  of  goods  is  sent  to  the- 
his  authority,  and  the  principal  will  also  purchaser  by  the  vendors  upon  an  order 
be  responsible  for  the  unauthorized  acts  procured  by  an  agent  of  the  latter,  to- 
of  such  agent  where  the  conduct  of  the  gether  with  a  bill  thereof  in  the  name  of 
principal  justifies  a  party  dealing  with  the  such  vendors,  payment  to  such  agent  in 
agent  in  believing  that  such  agent  was  the  absence  of  'any  proof  of  authority  in 
acting  within  and  not  in  excess  of  the  the  agent  to  collect,  or  of  any  prior  deal- 
authority  conferred  on  him.   Where  such  ings  between  the  purchaser  and  the  vend- 
agent  is   held  out  to  the  world  as  one  ors,  is  no  defence  to  an  action  by  the 
having  the  authority  of  a  general  agent,  vendors  for    the  price  of    such  goods, 
any   private    instructions  or  limitations  Korneman  v,   Monaghan,  94  Mich.  36; 
not  communicated  to  the   persons  deal-  Butler  v,  Dorman,  68  Mo.  298;  s.  c  ,  30 
ing  with  such  agent  will  not  affect  them  Am.  Rep.  795 ;  Law  v,  Stokes,  39  N.  J. 
nor  relieve  the  principal   from  liability  L.  250;  Seiple  v.  Irwin,  30  Pa.  St  513*,. 
where  the  agent  oversteps  such  limita-  Greenhood  v.  Keator,  9  111.  App    183; 
tions.     Banks  v,  Everest,  35  Kans.  687.  Hogarth  v.    Wherley,    14  Eng.   (Moak)' 

An  agent  who  merely  solicits  orders  474.     Compare    Hoskins  v,  Johnson,    5. 

for  goods,  sending  them  to  his  principal  Sneed  (Tenn.),  469;  Collins  v,  Newton, 

to  ht  filled,  has  no  implied  authority  to  7  Baxt.  (Tenn.)  269;  Putnam  9.  French,^ 

receive  payment  for  the  goods  sent  by  53  Vt.  402;  s.  c,  38  Am.  Rep.  682. 
the   principal   to   fill  such  orders.      An         In  Trainer  v.  Morison,  78  Me.  160,  it 

order  solicited  by  and  given  to  such  agent  was  held  that  an  agent  who  has  authority 

does  not  constitute  a  sale,  either  absolute  to  contract  for  the  sale  of  chattels  has- 

or  conditional,  of  the  goods  ordered,  but  authority  to  collect  pay  for  them  at  the 

is  a  mere  proposal,  to  be  accepted  or  not,  time,  or  as  a  part  of  the  same  transac-^ 

as  the  principal  may  see  fit.     McKindtey  tion,  in  the  absence  of  any  prohibition 

V.    Dunham.    55    Wis.    515;    Clark    v,  known  to  the  purchaser.     Knowledge  of 

Smith,  88   III.  298;    Abrahams  v,  Weil-  this  prohibition  may  be  inferred  from  the- 

ler,  87  111.  179;   Reynolds  v,  Ferree,  86  circumstances  of  sale,  or  from  customary 

111.  570.  usages  of  trade  known   to  the  parties. 

A  travelling  salesman  of  a  wholesale  Persons  dealing  with  an  a^ent  have  a 
house  may  h^  regarded  by  those  who  right  to  presume  that  his  agency  is  gen- 
deal  with  him  as  a  general  agent,  and  his  eral,  and  not  limited,  and  notice  of  the 
acts  within  the  scope  of  his  business  will  limited  authority  must  be  brought  to 
bind  his  principals,  although  in  violation  their  knowledge  before  they  are  bound 
of  their  printed  instructions  to  him.  unless  to  regard  it.  The  notice  of  the  limited 
the  parties  dealing  with  him  have  notice  authority  of  the  agent,  in  this  case^ 
of  the  limitations  upon  his  authority.  A  printed  at  the  top  of  the  bill  accompany- 
contract  of  a  drummer  not  to  sell  a  cer-  ing  the  goods  sold  and  not  seen  by  the 
tain  class  of  goods  to  any  other  merchant  purchasers,  is  not  so  prominent  as  tc^ 
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:hold  them  at  fault  in  not  observing  it.  scope  of  the  agent's  authority,  his  prin- 

Citing  Capel  v,  Thornton,  3  Car.  &  P.  cipal  would  be  bound  by  the  sale  and 

352;    Greeley   v,    Bartlett,    i    Me.    173;  could  not  recover.    The  evidence  showed 

•Goodenow  v.  Tyler,  7  Mass.  36;  Methuen  the  extent  of  the  agent's  authority  was 

•Co.  V.  Hayes,  33  Me.   169;  Kinsman  v,  toexhibit  the  samples  and  solicit,  receive, 

Kershaw,    1x9    Mass.    140;   Putnam    v.  and    forward    orders    for  merchandise. 

French,  53  Vt.  402;  Wass  v,  M.  M.  Ins.  Held^  the  law  announced  by  the  court 

Co.,  5i  Me.  537.  was  correct;  but  as  there  was  no  evidence 

The    purchaser    from    a    commercial  of  usage  enlarging  the  authority  of  a 

agent  is  bound  to  ascertain  the  agents'  commercial  agent,  and  as  an  agent  au- 

powers,   and  in  the  absence  of  actual  thorized  to  sell  on  credit  has  no  authority 

authority  the  agent's  statement  that  he  to  collect  the  price  in   the  name  of  his 

had  authonty  is  not  binding  upon  the  principal,  the  court  below  erred  in  its  in- 

principals.     The  purchaser  has  no  right  struction  so  far  as  it  related  to  apparent 

to  act  on  anything  that  did  not  proceed  authority.    Kohn  v.  Washer,  64  Tex.  131. 

from  the.*  principals,  either  as  actual  au-  Orders  or    subscriptions  taken  by  a 

thority  or  in  some  form  of  binding  ad-  book  canvasser  are  contracts  between  the 

mission.     Komeman  v,  Monaghan,   24  publisher  and  the  buyer  or  subscriber. 

Mich.  36.  The  canvasser  will  only  be    liable  on 

A    commercial    agent  will,   however,  them  as  a  guarantor,  or  where  bad  faith 

have  the  power  to  collect  when   such  is  shown.     He  has  no  right  to  cancel  any 

power    is   either   directly  or    impliedly  of  these  orders  or  to  transfer  them  to 

given  to  him  by  his  principal,  as  where  another  publisher.     Stoddard  v.  Warren, 

he  has  possession  of  the  goods  and  de-  7  Repr.  (U.  S.)  517. 

livers  them.     Sumner   v,  Saunders,   51  A  drummer  is  not  protected  from  the 

Mo.   89;    Brooks  v,   Jameson,   55   Mo.  penalty  denounced  by  a  statute  against 

505;    Rice    V,   Groffman,    56    Mo.   434;  persons  selling  goods   without  license, 

Seiple  V.  Irwin.  30  Pa.  Sl  513;  Harris  v,  which  requires  "  that  every  person  acting 

iSimmerman,  81  111.  413.  as  a  'drummer*  in  his  own  behalf,  or 

The  rule  that  the  authority  of  an  agent  for  another  person  or  firm,  who  shall  sell, 

to  sell  goods  imports  the  authority  to  re*  or  attempt  to  sell,  goods,  wares,  or  mer- 

•ceive  the  proceeds  of  the  sale  is  limited  chandise  of  any  description  by  wholesale, 

to  cases  where  there  are  circumstances  or  with  or  without  samples,  before  soliciting 

appearances  which  give  color  to  the  be-  orders,  or  making  any  such  sales,  shall 

lief  in  the  purchaser  that  the  authority  pay  the  treasurer  of  the  State  a  tax  of 

exists.     An  agent  to  sell  groods  who  has  $100  and  obtain  a  license,  which  shall  be 

possession  of  them  and  delivers  them  to  effective  for  a  year  next  after  its  date, 

the  purchaser  has  authbrity  to  collect  and  be  used  by  not  more  than  one  person 

the  purchase  price;  but  if  he  is  merely  at  one  time,  and  shall  be  in  the  posses- 

••employed  to  sell,  and  has  no  possession  sion  of  the  person  while  doing  business 

*of  the  goods,  he  has  no  authority  to  re-  under  this  section  in  this  State  to  secure 

<ceive  the  price;  and  payment  to  him  will  his  protection,"  unless  he  shall  be  in  the 

not  discharge  the  purchaser  unless  there  actual   possession  of  the  license  while 

is  a  known  usage  of  trade  or  course  of  doing  business.     In  this  case  the  license 

business  to  justify  him  in  making   it.  was  mailed  to  defendant  but  not  received 

Meyer  v.  Stone,  46  Ark.  210.  by  him  at  the  time  the  sale  was  made. 

Where  the  travelling  salesman  of  a  L^wis  v,  Diigar,  91  N.  Car.  16;  State  v. 

•corporation  has  power  to  make  a  con-  Smith,  93  N.  Car.  519;  State  v.  Long,  95 

tract  in  its  name,  take  payments  thereon,  N.  Car.  582. 

receive  a  bond  for  its  fulfilment,   and  A  law  imposing  a  tax  upon  drummers 

settle  with  the  other  party  to  the  contract,  and  all  persons  not  having  a   regular 

his  agency  is  sufficiently  established  to  licensed  house  of  business  in  a  laxing 

•charge  the  corporation   with   notice  of  district  and  selling  goods  by  sample  has, 

what  was  said  and  done  in  respect  to  lia-  however,  been  held  unconstitutional  and 

•^ility  on  the  bond  at  the  time  of  the  set-  void.     Robbins  v.  Taxing  Dist.  of  Shelby 

.tlement.    Columbus  Sewer  Pipe  Co.  v,  Co.,   120    U    S.   489.      See    dissenting 

Ganser,  58  Mich.  386.  opinion  of  Waite,  C.  J.,  in  same  case. 

A  commercial  traveller  sold  his  sam-  Same  principle  sustained  in  Corson  v, 

pies  and  converted  the  proceeds  to  his  Maryland,  120  U.  S.  502. 

•own  use.     In  a  suit   by  his    principal  If  the  legislature  of  a  State  frames  a 

against  the  vendee  to  recover  the  value  law  relating  to  merchants  and  sample 

of  the  samples,  the  court  charged  the  merchants  with  the  intention  to  discrimi- 

jury  that  if  the  sale  of  the  samples  was  nate  against  non-residents  in  favor  of 

.embraced  within  the  real  or  apparent  residents,  and  against  goods    in  other 
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msXOfl'  OP  imiACT.    See  Lunacy. 

OSSIOH  KERCHAHT8  OB  FACTOBS.    (See  also  Agencv.)' 

n,  317.  Must  Account,  332. 

JI9.  Factor's  Rights,  333. 

■  CoHferrtd,  319.  Lien,  333. 

■Mi  Defined  fy  Usage,  319.  Lien  of  Purchasing  Factor,  335. 

Sell  in  their  Oain  Name,  JJO.  Goods  Must  be  in  Factor's  Posses- 

Seli  on  Credit.  320.  sion,  335. 

i9t  Barter  or  Pledge,  321.  How  Lost,  337. 

ors  Acts,  333.  IVahier,  337. 

rr  to  fftsure,  334.  Principal s  Personal  Security ,'i^.. 

V  to  Warrant,  314.  Lien  a  Personal  Privilege,  339. 

tation  of  Authority,  324.  Bankrupt  Acts— Fiduciary  Debts, 

IS-  Commissions,  339,                      [339- 

f  Obey  Instructions,  315-  Del  Credere  Commissions,  340. 

f  of  Sale,  326.  Principal  Debtor  or  Surety,  340. 

r  ^  Sale,  yrj.  To  be  Indemnified,  341.  [342. 
r,  327.                                           Relation  of  Factor  to  Third  Parties^ 

Protect  His   Own  ttOertSts  May  Sue  in  His  Own  Name,  342. 

'er  Demand,  327.  Factors   of  Foreign    Principals,, 

lire  of  Damages,  329.                  R^hts  of  Principals,  344.  [343>- 

ication,  329  Principal  May  Follow  his  Goods 

'  Act  in  Good  Faith,  330.  as  Long  as  they  can  be  Distin- 

'    Use  Reasonable  Skill  and  guished,  344. 

ligence.iy).                     [331.  Factor  of  Several  Principals,  y^%^ 

ot  Delegate  his  Authority.  Factor  is  a  Genera/ Agent,  yts- 

tnitlon. — A  commission-merchant  or  factor  is  an  agent  for 
of  goods  in  his  possession  or  consigned  to  him.  The 
commission-merchant"  and  "  factor"  are  synonymous,  and 
ne  who  receives  goods,  chattels,  or  merchandise  for  sale, 
e,  or  other  disposition,  and  who  is  to  receive  a  compensa- 
his  services,  to  be  paid  by  the  owner  or  derived  from  tbe- 
he  goods.* 

1  by  sample  in  favor  of  goods  under  a  dty  ordinance;  nor  will  a  single 

a  the  State  for  sale,  and  i(  the  sale  and  delivery  of  goods  by  Euch  agent, 

has  this  practical  effect,  iben  or  by  any  other  person,  out  of  the  sam- 

sions  are  null  and  void,  and  all  pies  exhibited,  or  out  of  any  lot  of  goods, 

1  prosecutions  under  them  are  conslilule  such  agent  or  other  person  a. 

Int  lllc  legislature  has  a  right  pedler  or  a  merchant.    Kansas  v.  Collins. 

iaate  against  sample  merchants  34   Kans.   436;   I:xfi.   Taylor.    58   Miss. 

yt  merchants,  the  State  being  47S;  Com.  v.  Jones,  7  Bush  (Ky.),  so3;. 

mistress  of  her  awn*policy  in  Com.  v.  Farnum,  114  Mass.  367.     Cam- 

ig  what  classes  she  shall  lay  a  fare  Morrill  v.  Stale.  38  Wis.  43S. 

I  upon,  and  what  classes  she  A  commercia)  agent  travelling  for  his 

ipt  from  such  taxation,  and  in  principal  at    a  slated   salary   per    year 

low  lightly  or  how  heavily  she  commits  no  violation  of  duty  by  taking 

■  such  a  tax.     Exf.  Thornton,  gratuitously   orders   for    goods    upon   3, 

:ep.  538.     See  Webber  v.  Vir-  house  in  whose  service  he  had  formerly 

U.  S.  350;  Wclton  v.  State,  91  been   engaged,   he   not   having  solicited' 

:  State  v.  Browning,  63  Mo.  them,  and  it  not  appearing  that  such- 
Taylor,  58  Miss.  478:  Walling  orders  were  in  any  way  prejudicial  to  the 

10.  116  U.  S.  4461  Machine  Co.  interests  of  his  employers.      Gelger   v. 

00  U.  S.  676.     Cemfart  Single-  Harris,  19  Mich.  309. 

•eh.  4  Lea  (Tenn.).  93.  1.  Perkins  v.  Slate,  50  Ala.  154;  Gra- 

nercial   traveller   is   neither    a    ham  v.  Dnckwall.  6  Bush  (Ky.),  is;  Bar- 
r  a  meichant,  so  as  to  make     Ing  v.   Conie,  3   B.   ft  Aid.    143.      See 
CI  to  the  payment  of  taxes    Blood  v.  Palmer,  ti  Me.  414;  s.  c,  sfr 
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Am.  Dec.  547;  Ward  v.  BrUMlt,  11  Mar-  Bro 

lio  gU-),  33";  s.  c.,  13  Am.  Dec.  353;  75  i 

Higgins  V.  Moore,  34  N.  Y.  418;  Ladd  v.  V 

ArkcU,  37  N.  y.   Superior  Ct.  35;    Du-  wrc 

oruid  f.  Edwards,  50  Barb.  (N.  V.)  388;  tbii 

Hopkirk  v.  Beit,  3  Cranch  (U.  S.),  454;  woi 

Slack   V.  Tucker,  33  Wall.  <U.  S.)  3^1;  mei 

Winoe  V.  Hammond,  37  III.  99:  Taflor  cur 

V.  Wells,  3  Walts  (Pa.),  6j;  Lawrence  v.  feel 

Slonington  Bank,  6  Conn.  531 ;  Cotton  v.  and 

Killer.  53  Miss.  7.  tho 

The  lerm  "factor"  ii  seldom  uaed  in  the  %\% 

.  Uniud  State*,     t  Pareona  on  Conir.  (7ih  oot 

EdO  100.  bav 

Ttae  faotor  must  be  a  specialiat  purau-  lelt 

iog  the  particular  busineaa  as  a  trade,  to  t 

One  wbo  uadertakeB  [o  acU  a  piece  of  D. 

goods  out  of  his  tine  of  business  is  not  ves! 

therefore  a  factor.    Wbarton  on  Agency,  shl] 

§  73S-  "n 

If  a  person  has  the  possession  of  goods  caq 

at  the  lime  of  sale,  and  he  sells  [hem  W. 

upon  credit  for  a  commission,  it  is  suffi-  Thi 

deut  to   constitute  him  a  factor  within  the 

tbe  de€aition,  viz.:  An  agent  eniployed  Co. 

to  s«U  personal  property  intrusted  to  his  goo 

possession,  by  or  for  bis  principal,  for  a  Uk 

compenaadon,  commonly  called  "factor-  Co. 

age"   or   "commission.        Edgerton    v.  mei 

Micbela,  66  Wis.  124.  sigi 

A  party  agreeing  with  tbe  owners  to  niei 

receive  coal   shipped   to   him  for  sale,  at 

hoist  from  the  vessel  and  put  the  same  a  g 

on  dock,  pay  the  lake  freight,  and  charge  at  1 

ibe  COM  of  hoisting  and  putting  the  coal  Wh 

on  ihc  dock,  and  the  lake  freight  paid  by  / 

him,  against  the  coal,  and  who  is  to  re-  a  fi 

ceive  for  docking,  screening,  selling  and  a  d 

delivering  the  coal,  including  his  com-  tun 

missions,  the  sum  of  91.50  per  ton  on  all  liat 

coal  ddiveied  at  any  point  outside  tbe  age 

yard  requiriag  caning  and  $1.00  per  ion  tor 

on  all  coal  delivered  at  the  yard,  and  an  iog 

•dditiooal  commission   of  afly  per  cent  Sbs 

of  the  net  profits  on  sales,  and  who  agrees  We 

to  guarantee  payment  on  all  sales,  ad-  Coi 

Vance  on  the  coal  as  it  is  shipped  $3.00  liai 

per  Ion  of  the  invoice  price,  to  be  dravrn  Sto 

for  at  sight  on  bills  of  lading,  and  to  pay  He 

tbe  shipper*  as  the  coal  is  sold  the  baf-  Da' 

anceof  the  proceeds  of  tbe  Mtle.  and  wbo  / 

agrees  not  to  sell  the  coal  below  the  mar-  imj 

kei  price,  and  to  render  monthly  state-  son 

ments  of  accounts  of  sales,  will  be  as  lo  aali 

the  coal  shipped  to  him  a  factor  or  com-  a  d 

mission -merchant.        Burton    v.   Good-  usv 

speed.  69  111.  337.  dis< 

He  is  called  a  supercargo  if  authoriied  ler 

to  sell  a  cargo  which  be  accompanies  on  ciri 

the  voyage,      i    Beawea  Lei.  Merc.  (6th  poi 

Ed.)  47-  3"< 

A  partnership  having  for  its  object  10  coc 

I     factors,  pre 


L                                  MERCHANTS.  How  OMteM«-btML 

PDvan  of  Oonawrebl  Agwtt. — ^(»2C  Ctm/erred. — The  authority 
nmercial  agents  is  conferred  like  the  authority  of  agents  in 
tA,  either  under  seal,  by  power  of  attorney;  in  writing,  by  a 
d  appointment  or  by  correspondence ;  by  parol  or  by  impU- 
1.* 

UHt  0/ Povaer  Defined  by  Usage. — Tlie  extent  o{  the  power  of  a 
r  is,  like  that  of  a  broker,  largely  defined  by  usage.  When  a 
•.vSai  power  is  by  usage  conceded  to  factors  ^e  law  recognizes 
power* 

Bat   tbe   broker   is  in   a   differ-  1.  Johnson  v.  Usbome,  11  Ad.  &  El. 

Bboa.     He  isoot  iraaledwilh  ibe  S49;  Maj(t«d  v.  Palnc,  L.  It.  4   Ex.  Bl, 

sion  of  the  goods  »nd  is  not  ftu-  403;   Coles   v.   Bristowe,  17  W.  R.   105; 

d  to  sen  la  his  own  name;  and  if  Jackson   Im.  Co.   v.   Partee,   9   Heisk. 

i  in  bia  own  name  he  acts  bey 00 d  {Tenn.)  396;  CoUon  c.  Miller,  59  Hiss. 

ipe  of  his  aulboriiy,  and  bis  prin-  7;  Randall  v.  Keb1or,6o  Mc,  37;  Philips 

not  bound.     Baring  v.  Corrie,  a  v.  Hoir,  6g  111.   155;  Halctier  v.  Comer, 

Id.  143:  Saladia  v.Hitcbell.  45  III.  73  0a.4iS;  KaufCmani'.  Beasley,  54  Tex. 

ck  V.  Toeker,  13  WaU.(U.  S.)  yt\  \  563;  Goodeaow  i/. Tyler.  7  Maas.  36;  a.  c, 

s  V.   Moore.  34  N.  Y.  417,  4*0;  5  Am.  Dec.  n;   Dwight  v.  Wbttney,  15 

ms  on  Contr.  91.  Pick.  (Mass.)  179;  Roosevelt  v.  Dobeity, 

■MX,  aalikc  a  broker.  Can  only  sell  1*9  Maia.  303;  s.  c,  37  Am.  R«p.  336; 

y  in  his  possession  or  under  his  Frank  v.  Jenkins,  fli  Ohio  Sc  597. 

A   factor  pve   the  foHowing  He  baa  an  implied  authority  10  do  irliM- 

Bote:"  "Galveaton.  No*.  4,  1S73.  ever  ia  nana]  and  neceuary  to  effect  ijiw 

led  io(  account  of  N.  from  S.  450  sale,  and  it  it  for  tbe  yarf  lo  decide  wbac 

I  cotton,  at  basis  ot  iji  cents  for  iananal.    Bayliffer,  Buiterwonn,  t  Exch. 

rdioary."     There  oas  no  further  43$:  Schuchardt  v.  Aliens,  i  Walt.  (U.  S.) 

Ltton   of    the   goods   until  fifteen  359;  Randall  v.  Keblor,  60  Me.  37:  Up- 

ter.     titld.  that  there  was  no  sub-  ton  v.  Suffolk  Co.  Mills.  11  Cush  (Maas.) 

sale,  the  uiage  of  trade  under  tbe  586;  Smith  v.Tracy,  36  N  Y.  79;  Andrews 

on  cotton  market  allawinK  onir  v.   Kneeland,  6  Cow.  (N.  Y.)  354;   Van 

'5  for  the  factor's  designation  of  Alen  v.  Vaoderpool.  6  Johns.  N.  Y.  70; 

ton.      Harbcrt  v.   Neill.  49  Tex.  Palmer  v.  Hatch,  46  Mo.  3B5. 

"ampan   Neill   v.    Bitllngsley,   49  Where  goods  are  shipped  to  a  consig- 

>>.  nee,  and  on  account  of  an  accident  to  the 

liter  may  act  for  both  parties,  and  vessel    carrying   the   goods   it  becomes 

id  ibcm  by  bought  and  sold  notes,  necessary  lo  cxccule  a  general   Hverage 

r  can  bind  only  ihF  seller,  and  his  bond  to  the  owners  of   the  vessel,  such 

note  will  not  bind  tbe  buyer,  so  as  consignee  or  factor  has  the  right,  and  it 

«  transaction  out  of  theSuLuleoC  is  his  duty  lo  execute  the  bond,  so  as  lo 

Dnrreil  f.  Evans6H.&  N.  660.  carry  out  the  Instructions  of  his  princi- 

•u^    a    factor    Is    generally   de-  pal  in  regard  to  the  shipment  and  sale 

as  an  agent  who  sells  goods  for  of  the  goods.     Hardee  v.  Hull,  is  Bush 

on    commission,   those    agents  (Ky.).  327.     But  il  is  upon  the  factor  to 

y  goods  for  another  and  receive  a  prove  that  his  principal  has   knowledge 

sion   for  their  services   arc   also  of  such  usage,  or  that  he  assented  10  that 

factors.      When     purchases    are  method  of  doing  his  business.     Farmers', 

FQ  the  strict  account  of  another,  etc..  Bank  v.  Sprague,  53  N.Y.  605;  Bliss 

eral  character  of  a  factor  applies  v.  Arnold,  8  Vt.  23s;   s.  c,  30  Am.  Dec. 

1  him  who  buys  and  to  him  who  467;  Duguid  v.  Edwards,  50  Batb.  (N.  Y.) 

I  oommlssion,  and  Is  intrusted  in  2B8;  Banning  v.   Bleakley,  37  La.  Ann. 

ase  with  the  possession  and  ap-  337; 

ownership     of     the     property.  A   person,  however,  who    deals   in   a 

-   Brocriu,  7h  Wend.  (N.  Y.)  367,  particular  market  must  be  taken  to  deal 

:evens  f.  Robins,  la  Mass.   iSe;  accordi.ig  to  the  Icnown  general  and  uni- 

n  Agency.  %  34.  form  custom  or  usbrc  of  that  market;  he 

:e    ACKNcy  <A.FPOiKTMBitT   OP),  who  employs  another  to  act  for  him  in 

336;  I  Bell  Comm.  (4th  Ed.)  B.  that  particular  place  or  market  must  be 

A.  iv.  §  4,  art.  410;  Belew  r. Jones,  taken  as  intending  that  ihe  business  to  be 

I.   343;   IJeshler  v.   Beers.  33  III.  done  will  be  done  according  10  the  usage 

c,  83  Am.  Dec.  974.  and    oustom   of   that    place   or   maikel. 


Powen— 1U7  mU 


COMMISSION     in  Own  Hum,  and  <m  Cndit. 


May  Sell  in  Their  Own  Name. — Factors  may  sell  in  their  own 
name  the  goods  of  their  principals,  and  they  may  buy  goods  in 
like  manner;  and  in  each  case  the  principal  will  be  bound  by  their 
acts  in  the  same  way  and  to  the  same  extent  as  if  his  own  name 
were  used.* 

May  Sell  on  Credit. — Where  the  usage  of  trade  justifies  it,  a 
factor  may  sell  either  for  cash  or  on  credit ;  but  where  he  sells  on 
credit  he  is  held  to  a  very  close  examination  of  the  credit  of  par- 
ties to  whom  he  sells,  and  to  the  exercise  of  reasonable  care  as  to 
the  security  when  he  takes  negotiable  paper  in  payment,  and  he 
will  not  be  liable  in  case  of  loss  where  he  has  exercised  such  care.^ 


wheiher  the  principal  in  fact  knew  of  the 
usage  or  custom  or  not.  Bailey  v,  Bens- 
ley  87  111.  556;  Lyon  V,  Culbertson,  83 
ni.  33;  U.  S.  Life  Ins.  Co.  v.  Advance 
Co.,  80  111.  549. 

Under  the  custom  of  trade  in  Chicago^ 
a  commission  man  to  whom  grain  is  con- 
signed may  dispose  of  the  warehouse  re- 
ceipt given  him  for  the  same,  although 


99;  McConnico  v.  Curzen,  2  Call  (Va.), 
358;  s.  c,  I  Am.  Dec;  540;  Daylight 
Burner  v,  Odlin,  51  N.  H.  56;  s.  c.  \% 
Am.  Rep.  45;  James  v.  McCredie,  i  Bay 
(S.  Car.),  294;  s.  c,  i  Am.  Dec.  617; 
Greeley  v.  Bartlett,  i  Greenl.  (Me.)  172; 
s.  c,  10  Am.  Dec.  54;  Pinckham  v. 
Crocker,  77  Me.  563;  Goodenowv.  Tvler^ 
7  Mass.  36;  s.  c,  5  Am.  Dec.  22;  nap- 


directed  by  the  consignor  not  to  sell,  but    good  t/.  Batcheller,  4  Mete.  (Mass  )  576; 


to  hold  the  grain  for  further  orders,  if  he 
keeps  on  hand,  ready  for  delivery  when 
called  on,  other  receipts  for  a  like  quantity 
and  grade  of  grain.  The  receipts  do  not 
represent  the  consignor's  property,  but  are 
merely  evidences  of  debt  to  the  consig- 
nee. If  in  such  case  the  commission 
man,  after  losing  the  identity  of  the  grain 
and  disposing  of  the  receipt,  fails  to  keep 


Roosevelt  v.  Doberty,  129  Mass.  301 ;  s. 
c,  37  Am.  Rep.  356;  Clark  v.  Van  North- 
wick,  I  Pick.  (Mass.)  343;  Byrne  v. 
Schwing,  6  B.  Mon.  (Ky.)  190;  Laussatt 
V.  Lippincott,  6  S.  &  R.  (Pa.)  386;  May 
V.  Mitchell,  5  Humph.  (Tenn.)  365; 
Ernest  v.  Stoller,  5  Dill.  (U.  S.)  438; 
Burrill  v.  Phillips,  i  Gall.  (U.  S.)  360; 
Forrestier  v,  Boardman,  i  Story  (U.  S.> 


warehouse  receipts  for  the  same  amount    43;  Marshall  v,  Williams,  2  Biss.  (U.  S.) 
and  grade,  it  will  not  amount  to  a  conver-    255 


sion  of  the  grain.  The  only  effect  will 
be  to  bar  his  charges  for  storage  and  in- 
surance. Bailey  v,  Bensley,  87  111.  556. 
A  factor,  to  whom  wheat  is  consigned 
for  storage  in  an  elevator  and  for  sale, 
may,  in  the  absence  of  particular  instruc- 


A  factor  may  sell  his  principal's  goods 
upon  credit  if  there  be  no  usage  nor  in- 
structions to  the  contrary.  But  if  a  fac- 
tor makes  sales  to  irresponsible  parties 
through  want  of  care  and  diligence,  or  is 
not  attentive  to  his  principal  s  interests 


tions,  store  it  in  a  mass  with  other  wheat    after  the  sale,  he  is  liable  to  the  principal 


of  the  same  grade  and  quality.  He  is  not 
responsible  to  his  principal  by  reason  of 
the  establ  isbed  gradfes  of  grai  n  being  d  iffer- 
ent  in  the  market  where  he  is  to  sell  from 
the  grades  at  other  places.  Davis  v, 
Kobe,  30  N.  Western  Repr.  (Minn.)  662. 
1.  Story  on  Ag.  §  no;  3Chitty  Com. 
Law,  193;  Blood  v.  Palmer,  11  Me.  414; 
s.  c,  26  Am.  Dec.  547;  Slack  v.  Tucker, 
23  Wall.  (U.  S.)32i;  Graham  v.  Duckwall, 
8  Bush  (Ky.),  12. 


for  any  loss  sustained  because  of  such 
neglect.  Pinkham  v,  Crocker,  i  New 
Engl.  Repr.  336. 

Where  he  takes  notes  in  payment  pay- 
able to  himself,  exercising  due  care,  and 
the  purchaser  becomes  insolvent,  the 
factor  is  not  liable  for  the  loss.  Greeley 
V.  Bartlett,  1  Greenl.  (Me.)  172;  s.  c,  10 
Am.  Dec.  54;  Goodenow  «/.  Tyler,  7 
Mass.  36;  s.  c,  5  Am.  Dec.  22;  Gorman 
V.  Wheeler,  10  Gray  (Mass.),  362;  Leach 


S.  Leverick  v,  Meigs,  i  Cow.  (N.  Y.)  v.  Beardslee,  22  Conn.  404. 
645;  Van  Alen  v.  Vanderpool,  6  Johns.         But  he  is  bound  to  use  due  diligence 

(N.  Y.)  69;  s.  c,  5  Am.  Dec.  192;  Rob-  in  its  collection,  and  if  by  a  want  of  dili- 

ertson  v.  Livingston,  5  Cow.  (N.  Y.)  473;  gence  on  the  part  of  the  factor  the  note 

Leland  v.   Douglass,   i   Wend.  (N.  Y.)  is  lost,  he  will  be  personally  liable  for 

490;  Rich  V.  Monroe,  14  Barb.  (N.  Y.)  the    amount.      Folsom    v,    Mussey,    8 

602;  Chandler  v.  Hogle,  58  111.  46;  Fos-  Greenl.  (Me.)  400;  s.  c,  23  Am.  Dec. 

ter  V.   Waller,   75   111.   464;   Burton  v.  522;  Arrott  v.  Brown,  6  Whart.  (P^)9. 
Goodspeed,  69  111.  237;  Parker  v.  Fergus,        Where  a  factor  who  has  agreed  not  to- 

43  IIU  437;  Winne  v,  Hammond,  37  III.  sell  on  credit  except  to  responsible  par- 

330 


Powcn.                                     MERCHANTS,  Caanot  Barter  or  Pledge. 

Cannot  Barter  or  Pledge. — Factors  have  no  incidental  authority 
to  barter  the  goods  of  their  principals,  or  to  pledge  such  goods  for 
advances  made  to  them  on  their  own  account  or  for  debts  due  by 
themselves.  The  party  receiving  such  pledge  and  advancing  his 
money  acquires  no  title  as  against  the  principal,  and  it  is  of  i^  con- 
sequence that  the  pledgee  is  ignorant  of  the  factor's  not  being  the 
owner.  ^ 

ties,  and  to  take  no  paper  except  good,  and  where  the  factor,  acting  in  good  faith, 

first-class  collectable  paper,  and  such  as  takes    security  for  the    price,  and   thus 

he  is  willing  to  guarantee,  takes  paper  affirms  the  ssdle,  he  is  acting  within  the 

which  he  knows  to  be  worthless,  he  makes  scope  of  his  powers,  and  his  principal  is 

himself  a  guarantor  of  the  paper,  and  the  bound.     Joslin  v,  Cowee,  52  N.  Y.  90. 

principal  need  not  return  the   paper  to  Where  a  factor  who  has  sold  on  credit 

him  as  a  condition   precedent  to  judg-  takes  at  the  expiration  of  the  credit  a 

ment    against  him  on    such    guaranty,  note  in  payment  payable  to  himself,  he 

Clark  V,  Roberts,  26  Mich.  506.  becomes  personally  liable.     Hosmer  v, 

A    factor    or    commission-merchant,  Beebe,  2  Mart.  N.  S.  (La.)  368. 

while  not  a  guarantor  of  the  responsibil-  Where  usage  or  instructions  authorize 

ity  of  the  persons  with  whom  he  deals,  only  a  sale  for  cash,  a  factor  cannot  sell 

is  held  to  the  same  degree  of  care  and  on  credit.     Harbert  v.  Neill,  49  Tex.  143; 

diligence  which    a    reasonably   prudent  Kauffmann    v.   Beasley,    54    Tex.    563; 

man  would  exercise  in  the  management  Johnson  v,  Totten,  3  Cal.  343;  s.  c,  58 

of  his  own  affairs.     Housel  v.  Thrall,  25  Am.  Dec.  412. 

N.  Western  Repr.  (Neb.)  612.  1.  Story  on  Agency,  §  113:  Paley  on 

A  factor  who  takes  notes  in  his  own  Ag.    (Dunlap's  &i.)  213;    Patterson    v. 

name  for  goods  of  his  principal,  and  dis-  Tash,  2  Strange,  1178;  Gray  v.  Agnew^ 

counts  them  for  his  own  accommodation,  95  III.  315;  Wheeler,  etc.,  Mfg.   Co.  v, 

makes  them  his  own,  and  will  be  liable  to  Givan,  65  Mo.  89;  Bowie  v.  Napier,  i 

the  principal  for  the  amount  of  the  sales  McCord  (S.  Car.),  i;  s.  c,  10  Am.  Dec. 

in  the  event  of  the  insolvency  of  the  pur-  641 ;  First  Nat.  Bank  v.  Nelson,  38  Ga. 

chaser.    Myers  v,  Entriken,  6  W.  &  S.  391 ;  Victor  S.  M.  Co.  v.  Heller,  44  Wis. 

(Pa.)  44;  s.  c,  40  Am.  Dec.  538;  Morris  265;  McCreary  v.  Gaines,  55  Tex.   485;. 

V,  Wallace,  3  Pa.  St.  319;  Goodenow  v,  Kauffman  v,  Beasley,  54  Tex.  563;  s.  c, 

Tyler,  7  Mass.  36;  s.  c,  5  Am.  Dec.  22;  40  Am.  Rep.  ^18;  Kennedy  v.  Strong,. 

Johnson  v,  O'Hara,  5  Leigh  (Va.),  456.  14   Johns.    (N.  Y.)  128;    Rodriguez    v. 

And  where  he  takes  a  bond  for  a  sim-  Henerman,  5  Johns.    Ch.  (N.  Y.)   417; 

pie  contract  debt  due  to  him  for  goods  Walther  v,  Wetmore,  x  £.  D.  Smith  (N. 

sold  on  commission,  and  includes  in  the  Y.),  7;  Urquhart  v.  M'lver,  4  Johns.  (N. 

same  a  debt  due  to   himself,  he  makes  Y.)  103;  Bonito  v.  Mosquera,  2   Bosw. 

himself   responsible  to  his  principal  for  (N.  Y.)40i;  Odiornez^.  Maxcy,  13  Mass. 

the  amount  of  the  goods,  as  he  has  de-  178;  Kinder  v,  Shaw,  2  Mass.  398;  Now- 

prived  him  of  the  means  of  pursuing  his  ell  v,  Pratt,  5  Cush.  (Mass.)  iii;  Michi- 

claim  against  the  debtor  by  extinguish-  gan    State   Bank  v,  Gardner,    15    Gray 

ing  the    debt  due  by  simple  contract.  (Mass.),  362;  Florence  Sewing  Machine 

Jackson  v.  Baker,  1  Wash.  (U.S.)  394,445.  Co.  v.  Warford,  1  Sweeney  (N.  Y.),  433; 

All  securities  taken  by  the   factor  in  Macky  v.  Dillinger,  73  Pa.  St.  85;  Laus> 

payment  for  his  principars  goods,  even  sat   v,  Lippincott,  6  S.  &  R.  (Pa.)  391; 

if  taken  in  his  own  name,  belong  to  the  Newbold  v,  Wright,  4  Rawle  (Pa.),  195; 

principal,  and  do  not  pass  to  the  factor's  Hayes  v,  Campbell,  55  Cal.  421;  s.  c,  36 

assignees    in    case    of    his    insolvency.  Am.   Rep.  43;   Wright  v.    Solomon,    19* 

Thompson  V.  Perkins,  3  Mason  (U.  S.),  Cal.  64;  s.  c.  79  Am.  Dec.  196;  Horr  v. 

232;  Kip  V,  Bank  of  N.  Y.,  10  Johns.  Barker,  11  Cal.  393;  s.  c,  70  Am.  Dec. 

(N.  Y.)63;  Messier  v.  Amery,  i  Veates  791;  Hutchinson    v.  Bours,  6  Cal.   383; 

(Pa.),  533;  Goodenow  v,  Tyler,  7  Mass.  Chicago  Taylor  Printing  Press  Co.  v. 

36;  s.  c,  5  Am.  Dec.  22.  Lowell,  60  Cal.  454;  Bott  v.  McCoy,  20 

Where  a  factor  has  been  induced  by  Ala.  578;  s.  c,  56  Am.  Dec.  223;  Voss 

fraud  to  part  with  the  goods  of  his  prin-  v.  Robertson,  46  Ala.  483;   Merchants' 

cipal  to  an  insolvent  purchaser,  who  be-  Nat.     Bank    v,    Trenholm,    12    Heisk. 

fore  discovery  of  the  fraud  has  placed  (Tenn.)    520;    Allen  v.  St.    Lonis  Nat. 

them  in  such  a  condition  that  it  is  diffi-  Bank,  7  Sup.  Ct.  Repr.  460;  Mechanics', 

cttU,  if  not  impossible,  to  follow  them,  etc.,  Ins.  Co.  v.  Kiger,  103  U.  S.    35a; 
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CuiBot  Barter  or  PMft. 


Van  Amrlnge  v,  Peabody,  i  Mas.  (U.  S.)  A  factor  cannot  deliver  the  goods  of 
440;  Evans  v.  Potter,  2  Gall.  (U.  S.)  12;  his  principal  in  payment  of  his  own 
Warner  v.  .Martin,  ii  How.  (U.  S.)  209;  debts,  or  sell  them  in  an  irregular  man- 
Kelly  V,  Smith,   I   Blatchf.  (U.  S.)  290;  ner  so  as  to  pass  title,  and  that  not  even 


Steiger  v.  Third   Banic,   2  McCrary  (U. 

S.),  494. 

In  Hutchinson  v.  Hours,  6  Cal.  385; 
Horr  V,  Barker,  11  Cal.  93;  s.  c,  70  Am. 
Dec.  791,  and  Glidden  v.  Lucas,  7  Cal. 
26,  the  application  of  this  rule  was  re- 
stricted to  **  technical  '*  factors. 

Local  usage  will  be  no  defence  against 
a  pledge  of  goods  by  a  factor.  New- 
bold  V,  Wright.  4  Rawle  (Pa.).  213. 

As  to  Barter,  see  Guerreiro  v.  Peile,  3 
B.  &  A.  646;  Wing  V,  Neal,  2  Atl.  Repr. 
(Me.)  881;  Potter  v,  Dennison,  5  Gilm. 
(111.)  590. 

Where  notes  are  executed  to  a  factor, 
and  goods  are  shipped  to  him  to  be  sold 


where  he  has  a  lien  on  the  goods  to  the 
full  extent  of  their  value.  Benny  v. 
Rhpdes,  18  Mo.  147;  s.  c.  59  Am.  Dec. 
293;  Benny  v.  Pegram.  18  Mo.  191;  s. 
c,  59  Am.  Dec,  298;  Wheeler  &  Wilson 
Mfg.  Co.  XK  Given,  65  Mo.  89;  Warner 
V.  Martin.  11  How.  (U.  S.)  209. 

But  he  may  pledge  to  the  extent  of  a 
lien  he  has  on  the  ^oods  for  expenses^ 
advances,  and  commissions,  the  payment 
of  duties  or  other  charges  justified  by 
the  usage  of  trade.  Warner  v,  Martin, 
n  How.  (U.  S.)  209;  Evans  v.  Potter, 
2  Gall.  (U.  S.)  12;  Blair  v.  Childs.  10 
Heisk.  (Tenn.)  199  Compare  Merchants' 
Nat.     Bank    v.    Trenholm.    12    Heisk. 


and  the  proceeds  applied  to  the  payment  (Tenn.)  520;  Walther  v,  Wetmore,  i  E. 

of  the  notes,  a  pledgee  who  takes  the  D.  Smith  (N.  Y.)  7. 

notes  and  the  goods  as  collateral  for  ad-  Where  a  principal  draws  a  sight  draft 

vances.  with  notice  that  the  pledgor  is  a  upon  his    factor  before    the    latter  has 

factor,  is  bound  to  apply  the  proceeds  of  sold  the  goods  consigned,  a  pledge  by 

the  goods  to  the  payment  of  the  notes;  the  factor  to  secure  a  loan  with  which  to 

and   these    facts    constitute    a    defence  meet  the  draft  is  valid      Boyce  v.  Bank 

to  an  action  on  the  notes  by  the  pledgee  of  Commerce.  22  Fed.  Repr.  53. 

against  the  maker.     St.  Louis  Nat.  Bank  Although    a    factor    has    no   right  to 

Ross,  9  Mo.  App.  399.  pledge  the  goods  of  his  principal,    yet 


The  fact  that  the  consignor  invoiced 
the  goods  to  the  person  so  making  the 
pledge,  as  purchaser,  and  not  as  facior, 
and  that  the  consignor  so  directed  for  the 
purpose  of  concealing  the  fact  that  the 
goods  were  to  be  sold  on  commission 
from  an  association  of  ^ich  the  con- 
signor was  a  member,  and  which  pro- 
hibited the  sale  of  such  goods  on  com- 
mission, would  not  operate  to  estop  the 
owner  from  claiming  the  goods  as 
against  the  pledgee,  the  latter  having  no 
knowledge  of  such  facts  at  the  time  he 
received  the  pledge,  and  his  action  in  re- 
spect  thereto  having  in  nowise  been  in- 
fluenced by  their  existence.  Gray  v, 
Agnew,  95  ill.  315. 

A  factor  does  not  lose  the  power  to  sell 
by  pledging  the  goods  of  his  principal  for 
his  own  debt;  and  if  he  afterwards  sells 


the  amount  sought  to  be  recovered  of  an 
innocent  pledgee  of  the  factor  by  the 
consignor  must  be  reduced  by  the  sum 
due  from  him  to  the  factor.  If  the 
pledgee  has  acted  in  good  faith,  the 
measure  of  damages  is  the  actual  loss 
sustained  by  the  consignor,  and  there- 
fore the  amount  due  to  the  factor  by  the 
consignor  must  be  deducted  from  his  de- 
mand against  the  pledgee.  First  Nat. 
Bank  of  Louisville  v,  Boyce,  78  Ky.  42; 
s.  c.  39  Am.  Rep.  198. 

Where  goods  were  entrusted  to  a 
merchandise  broker  to  sell  not  below  a 
fixed  price,  and  to  deliver  them  and  re- 
ceive payment,  and  he  deposited  them 
in  accordance  with  a  usage  with  a  com- 
mission merchant,  connected  with  an 
auctioneer,  taking  his  notes  for  them, 
and   some  of  them  were  afterward  sold 


and  delivers  the  goods  to  a  bona  fide  pur-     below  the  price  named,  it  was  held  that 


chaser,  and,  the  goods  not  being  re- 
moved, the  pledgee  sells  them  and  re- 
ceives the  proceeds,  the  latter  is  liable 
therefor  on  demand  to  the  purchaser  in 
an  aciion  of  assumpsit.  No  well  v.  Pratt, 
5  Gush.  (Mass.)  in. 

The  purchase  of  property  by  a  factor 
in  his  own  name  makes  him  to  all  the 
world  the  apparent  owner,  and  as  far  as 
affects  the  rights  of  third  persons,  his 
power  over  the  goods  is  unlimited,  and 
he  has  the  right  to  sell  or  pledge.  Leet 
V  Wads  worth,  5  Cal.  404. 


the  deposit  bound  the  principal,  and  that 
he  could  not  bring  trover  for  the  goods. 
Laussatt  v.  Lippincott,  6  S.  &  R.  (Pa.) 
386. 

A  factor  who  has  pledged  his  princi- 
pal's goods  cannot  disaffirm  his  own  tor* 
tious  act.  The  violation  of  his  authority 
is  injurious  to  the  principal  alone,  and 
he  may  ratify  or  confirm  the  act  at  his 
pleasure;  but  the  factor  is  estopped  by 
his  act.  and  cannot  be  allowed  to  allege 
his  own  violation  of  authority  to  set 
aside  the  transfer  or  to  recover  the  good*. 
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Powm.  MERCHANTS.  Faetm*  AeU. 

-  Factors'  Acts, — In  England  and  in  most  of  the  States,  acts  have 
been  passed  for  the  protection  of  third  parties  who  in  good  faith, 
without  any  intention  to  defraud,  advance  money  on  the  goods 
consigned  to  the  factor.  Some  of  those  acts  protect  a  third  party 
only  where  he  deals  with  the  factor,  not  knowing  that  he  is  not 
the  real  owner  of  the  property.  Some  protect  him  only  for  actual 
advances  and  not  for  antecedent  debts,  others  protect  him  under 
all  circumstances.  These  acts,  however,  do  not  affect  the  liability 
of  the  factor  as  to  his  principal,  nor  restrict  the  right  of  the  prin- 
cipal to  recover  his  goods  upon  payment  of  the  advances.^ 

and  he  may  not  subsequently  sell  the  the  factor  having  previously  pledged  the 

floods  and  so  enable  the  vendees  to  set  goods  without  authority  to  the  plaintiff, 

»side  the  contract  of  pledge.     Bott  v.  this  will  not  be  regarded  as  a  confirma- 

McCoy,  20  Ala.  578;  s.  c,  56  Am.  Dec.  tion  of  the  sale  and  as  a  disaffirmance  of 

223.  the  pledge  if  the  principal  was  ignorant 

Thovgh   a  factor  cannot    pledge    the  of  ihe  source  from  which    the    money 

goods  of  his  principal  as  his  own,  yet  be  came  at  the  time  he  received  it.     Bott  v. 

may  deliver  them  to  a  third   person  as  McCoy,  20  Ala.  578;  s.  c,  56  Am.  Dec. 

security,  with  notice  of  his  lien,  and  as  223. 

his  agent  to  keep  the  possession  for  him  1.  5  &  6  Vict.  c.  39,  and  the  statutes 

in  order  to  preserve  that  lien.     Where  A  of  the  various  States.     Jennings  v.  Mer- 

consigned  a  vessel  and  cargo  to   B  at  rill,  20  Wend.  (N.  Y.)  9;  Stevens  v.  Wil- 

Liverpool,    and    advised    him    that    he  son,  3  Denio  (N.  Y.),  472;  Cartwright  v. 

should  make  him  secure  for  the  accept-  Wilmerding,  24   N.  Y.  521;   First   Nat. 

ance  of  his  bills,  and  sent  htm  a  power  of  .  Bank  v.  Shaw,  61  N.  Y.  283;  Kinsey  v. 

attorney  to  sell  the  vessel,  with  directions  Leggett,  71  N.  Y.  387;  Covell  v.  Hill,  6 

to  sell  her  in  England,  but  if  that  could  N.  Y.  374;  Wilson  v.  Nason,  4  Bosw. 

not  be  done,  to  procure  a  freight,  or  load  (N.  Y.)  155 :  Bonito  v.  Mosquera,  2  Bosw. 

her  with  as  much  salt  as  the  funds  of  A  (N.  Y.)  401;   Howlahd  v.   Woodruff,  60 

were  equal   to,   and   send   her  to   New  N.  Y.  73;  Walther  v.  Wetmore,  i  E.  D. 

York;  and  B  loaded  the  vessel  with  coals.  Smith  (N.  Y.),  7;  Florence  S.  M.  Co.  v. 

and    having    under    the    power    from  Warford,  i  Sweeney  (N.  Y.),  433;   Me- 

A  executed  a   bill  of    sale  of  the  ves-  chanics*.  etc..  Bank  v.  F.  &  M.  Bank, 

•sel  to  C,  of  New  York,  and    sent    the  60  N.  Y.  40;  Macky  v.  Dillinger,  73  Pa. 

vessel    and    cargo    to     C,   with  direc-  St.   85;   Steiger  v.  Third  Nat.    Bank,  2 

tions    to    reconvey   and    deliver    them  McCrary  (U.  S.),  494;  Mechanics',  etc., 

to  A  on  his  paying  the  balance  due  to  B  Insurance  Co.  v,  Kiger,  103  U.  S.  352; 

-for  advances;  otherwise,  to  sell  them  and  Evans  v.  Potter,  2  Gall.  (U.  S.)  13;  Van 

place  the  proceeds  to  the  credit  of   B,  Amringe  v,  Peabody,  i  Mason  (U.  S.), 

paying  over  the  balance  that  might  re-  440;  Kelly  v.  Smith,  i  Blatrhf.  (U.  S.) 

main  to  A,  who  was  also  informed  by  290:  Brooks  v.  Hanover  Nat.   Bank.  26 

B  of  the  transfer  and  consignment  to  C.  Fed.  Repr.  301;  Allen  v,  St.  Louis  Nat. 

A  refused  to  accept  the  vessel  and  cargo  Bank,  7  Supr.  Ct.  Repr.  460;   Price  v. 

from  C.  contending  that  B  had  made  the  Wisconsin,  etc.,  Ins.  Co.,  43  Wis.  267; 

vessel  his  own.     It  was  held  that  B,  not  Victor,  etc.,  Co.  z/.  Heller,  44  Wis.  265; 

having  followed  the  orders  of  A  in  rela-  Davis  v.  Russell,  52  Cal.  611;  Voss  v. 

tion  to  the  cargo,  it  belonged  to  B,  and  Robertson.  46  Ala.  483;  StoUenwerck  v, 

that  A  was  not  bound  to  accept  it,  nor  Thacher,  115  Mass.  224;  Michigan  State 

liable  for  any  charges  attending  it;  that  Bank  v,  Gardner,  15  Gray  (Mass.),  362; 

the  vessel  being  intended  as  security  to  Nickerson  v.   Darrow,  5  Allen  fMass.), 

•B,  he  had  a  lien  upon  her  for  his  advan-  419;  Ullman  v,  Barnard,  7  Gray  (Mass.), 

<es;  and  that  the  assignment  of  C.  being  554. 

merely  for  the  purpose  of  preserving  that  The  factors'  acts  protect  only  factors., 

lien,  and  not   an   absolute  sale,  A  'was  Factors'  clerks,  warehousemen,  bailees, 

bound  to  accept  the   ship,  and  pay  the  are  not  factors  within  the  meaning  of  the 

-premium  for  insurance  and  all  the  ad-  acts,   and   are   not  protected   by   them, 

vances  made  by  B  for  repairs,  etc.  Urqu-  Zachrisson  v,  Ahman.  2  Sandf.  {N.  Y.) 

hart  V.  M'lver,  4  Johns.  (N.  Y.)  103.  68;  Covill  v.  Hill.  4  Denio  (N.  Y.).  323; 

Where    a    principal    receives    money  Manufacturers',  etc.,  Bank  v.  Farmers', 

arising  from  sale  of  goods  by  his  factor,  etc.,  Bank,  2  Th.  &  C.  (N.  Y.)  395. 
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Ptnoer  to  Insure. — Although  factors  are  under  no  obligation  to 
insure  the  property  of  their  principals,  unless  compelled  by  direct 
orders  or  the  usage  of  trade,  they  are  at  liberty  to  do  so,  and  to 
charge  the  latter  with  the  premiums.* 

Power  to  Warrant.—K  factor  has  implied  power  to  warrant, 
where  the  goods  he  sells  are  usually  warranted  as  to  quality  and 
quantity.* 

Revocation  of  Authority. — The  authority  of  a  factor,  like  that 
of  any  other  agent,  is  revocable  at  any  time  except  when  coupled 
with  an  interest.  Where  the  factor  has  made  advances  or  incurred 
expenses,  his  power  is  irrevocable  to  the  extent  of  his  lien  for  such 
expenses  or  advances.' 


1.  Shoenield  v.  Fleisher,  73  111.  404: 
Scbaeffer  i'.  Kirk.  49  III.  151;  Brisban 
V.  Boyd.  4  Paige  (N.  Y.).  17:  De  Forest  v. 
Fulton  Fire  Ids.  Co.,  i  Hall  (N.  Y,),  84; 
Ue  V.  Adait.  37  N.  Y.  78;  itina  Ins. 
Co.  V.  Jackson,  16  B.  Monr.  (Ky.)  242: 
Duncan  v.  Boye,  17  La.  Ann.  373:  Ran- 
dolph V.  Ware.  3  Croncb  (U.  S.).  503. 

Where  he  is  bound  to  insure  and  neg- 
lects Ji.  be  becomes  the  insurer  himself, 
and  may  charge  the  premiums.  iDe 
Tasleu  v.  Crousslllat,  z  Wash.  (U.   S.) 


Bl.  870. 

Where  he  has  Insured,  but  fails  to  col- 
lect the  insurance  money  after  loss,  he 
becomes  liable  himself  as  insurer.  Gor- 
don V    Wright,  ig  La,  Ann.  8l2. 

If  a  factor,  without  instrucLioni  to  that 
effect,  is  in  the  habit  of  insuring  goods 
consigned  to  him,  and  without  the  knowl- 
edge of  the  consignor  be  deviates  from 
his  custom,  he  will  be  held  liable  for 
consequent  loss.  Where  such  custom  is 
known    to    the    consignor    by   uniform 

dered.  the  factor  will  be  deemed  to  have 
continued  the  practice  until  he  gives 
notice  of  the  change.  Area  v.  Milliken. 
35  La,  Ann.  1150. 

A  contract  by  agents  with  their  prin- 
cipal, respecting  property  delivered  to 
the  agents  for  sale,  required  the  latter  to 
"takeout  a  policy  or  policies  of  insur- 
ance lor  the  benefit"  of  the  principal, 
and  to  pay  the  expense  of  the  same.  It 
further  provided  that  any  property  un- 
sold eight  monihs  after  its  consignment 
to  the  agents  should  be  subject  10  the 
order  of  the  principal.  The  contract  was 
construed  as  not  requiring  the  agents  to 
keep  the  property  insured,  but  only  to  in- 
sure it  for  a  reasonable  time,  not  exceed- 
ing eight  months.  Hence  the  agents 
were   not  liable   for   the  value   of  such 


e,  srittaout  their 


propetty  destroyed  by  fire 
laull.  three  yean  after  its  consignmeai 
to  them  under  such  contract.     Uilburn 
Wagon  Co.  1,.  Evans.  30  Minn.  89. 

Where  a  factor  solicits  consign'"-"" 
and  states  that  the  goods  will  be  i 
as  soon  as  received,  this  will  not 
him  an  Insurer.  It  will  be  suffic 
he  instires  in  go  3d  and  reliabU 
panics,  and  if  they  afterward  fail 
not  be  liable  in  case  of  loss.  J< 
■V.  Campbell.  I30  Mass.  449. 

The  factor  may  insure  in  bis  own  uawt. 
and  where  be  has  done  so  be  maf  to 
case  of  loss  recover  the  insu 
for  his  principal.  Sargent 
B.  &  Aid.  377;  Upsaricha 
East,  332;  Shack  -v.  Aolhot 
573;  Johnson  ;'.  Campbell 
440, 

I.  Schucbardt  v.  Allen,  t 
3Sgi  Skinner  v.  Gunn,  9  Po 
Bradford  v.  Bush,  10  Ala. 
J/,  Jameson.  6  Ired.  L.  (] 
Palmer  v.  Hatch.  46  Mo.  5! 
V.  McClenahan.  9  111.  85: 
Kcblor.  60  Me.  37:  Upton  t 
Mills.  II  Gush  (Mass.)  5: 
Tracy,  36  N.  Y.  79;  Nelsoi 
6Hi(l(N.Y.).  336. 

But  a  factor  cannot  bind 
by  submitting  to  arbitratio 
damages  arising  out  of  an  a 
of  an  implied  warranty  of  t 
the  thing  sold.  Carnochai 
Bailey  L.  (S.  Car.)  179;  s 
Dec.  668. 

S.  Bell  V.  Hannah.  3  Bax 
Mooney  v.  Musser,  45  Ind. 
V.  Smith,  56  Mo.  314;  Kelso 
etc.,  R.  Co.,  2  111.  App.  li 
UcGrau.  t4  Pet.  (U.  S.)4& 
Expccis  or  tacit  revocal 
principal,  or  by  death,  bank 
sanity,  will  have  no  effect 
prive  the  factor  of  the  beni 
ihority  in  extricating,  bimse 


MERCHANTS.  -mMt  Obtr  Inrtnuttm. 

Uittf  Fieton. — Must  Obey  Instructions. — Commercial  agents, 
other  agents,  must  obey  the  instructions  of  their  principals, 
do  not,  they  will  be  liable  in  damages  for  loss  which  may 
:d  by  such  disobedience.* 

Ireidy  begun,   or   from  conae-  for  any  loss  accruing  thereby.     Johnson 

a  bis  having  acled;  or  to  dc-  f.  Wade,  3  Baxl.  (Tenn.)  4S0. 

ns  who   have    relied   on    his  Even  where  they  disobey  through  init- 

[  ibe  benefit  of  the  iransactions  take  ibey  are  liable  if  loss  occurs.   Rundle 

ihey  have  previously  entered  v.  Moore.  3  Johns.  Cas.  37. 

or  even  to  disturb  transactions  Or  where  iha  factor's  motive  is  to  pro- 

ito.  while  he  stiti  appeared  to  mote  the  interests  of  his  principal.     Guy 

ntbority  undiminished,     i  Bell  ji.    Oakley,     13    Johns.    (N,    V.)    333; 

Ed.)  p  489.  Hatcher  v.  Comer,  73  Oa.  41S. 
Lbc  authority  of  a  factor  is  re-  Usage  or  custom  will  t>e  no  defence 
I  be  nialces  a  sale  before  notice  where  the  (actor  disobeys  his  instruc- 
rocallon  reaches  him,  and  de-  tions.  Hall  v.  Slorrs,  7  Wis.  353:  Barks- 
goods,  the  purchaser  acquires  dale  v.  Brown,  i  Nott  &  M.  (S.  Car.)  517; 
:  goods  in  preference  to  one  to  Hatcher  v.  Comer,  73  Ga.  418. 
:   principal   has    sold   without  A     cotn  mission-mere  bant,    in    giving 

Jones   V.    Hodgkins.  61    Me  terms  on  wbicb  sales  would  be  made  by 

i/drr  Torre  v.  Thiele,  IS   La.  bim.  wrote:  "Will  charge  you  5  percent, 

and  send  yon  the  proceeds  in  cash."    He 

V.  Arnold.  8  Vt.  s;:;  s.  c.  30  sold   the   goods   on   a   sixty-days'  note. 

467;  Bigelow  I'.  Walker,  m  Vt.  The  maker  failed,  and  it  was  held  that  the 

58  Am.  Dec.  15G;  Howait  v.  cammission-mercbant  was  liable,  he  bav- 

Man(.  (Va.)  34:   ■.  c,  7  Am.  ing  violated  the  terms  of  sale.     Sheffield 

;  Pulsifer   i..  Shepard,    36   111.  a. linn,  28  N.  Western  Repr.  (Mich.)76r, 

^Id  V.  Goodhue,  3  N.   Y.  6a:  When   he  is   instructed   to   insure   he 

f.  LittleGeld,  12  Wend.  (N.  V.)  must  do  so.     De  Tastett  v.  Crousitlatt,  3 

IS  V.  Root.  7  N.  Y.   186;  Scott  Wash.  (U.  SJ  I33:  Sboenfeldi'  Helsher, 

,  31   X.   Y.  676:    Marfield    v.  73  111.  404:  'Thome  v.  Deas.  4  Johns.  (N. 

1  Sandf.  fN.  Y.)  360;  Milbank  ¥.)  84. 

lonn,  ai    N.  Y.    386:    Day   v.  If  a  firm  indebted  to  factors  shipped  to 

13  Ga.  J08:  Gray  -u.  Bass.  41  them  cotton,  with  instructions  to  sell  the 

Heinkin  v.  Barbrey.  40  Ga.  34^;  same  and  apply  the  proceeds  to  the  debt, 

'.  Comer.   73  Ga.  41S;  Cotton  and  the  factors  (ailed  to  do  so.  and  their 

5a  Miss.  7:  Capes  v.   Phelps,  debtors  were  thereby  injured,  the  latter 

3n.  561;  Maggolfin  v.  Cowan,  could  recoup  the  amount  of  eucb  damage 

n.  5S4:  Poindexter  v.  King,  31  against  a  suit  on  the  debL     Hatcher  f. 

^7;  Weed  V.  Adams.  37  Conn.  Comer.  73  Ga.  418. 

tiard  V.   Pease.  99  Mass.  555;  Where    a     commission-merchant     in 

<.  Wade,  3  Baxt.  (Tenn.)  4B01  Omaha,  doing  business  In  San  Francisco, 

Stewart,  9  Heisk.  (Tenn.)  137;  caused  commission  goods  to  be  coniigaed 

Gibney,  jg  Md.  131 ;   Field  v.  to  another  person  in  San  Francisco,  that 

I,  10  Wall.   (U.  S.)  141:  Mar-  person  being  one  whom  the   consignor 

Williams.  3   BisB.  <U.  S)   ajs;  bad   suied   to   him   he  (the    corsignor) 

Brook,    30    Fed.     Repr.    611;  would  have  no  dealings  witb,  such  :om- 

UcGraw,  14   Pet.  (U.  S.)  479;  mission-merchant  could  not  release  hi^- 

V.    Pomeroy,    13     Mo.     630;  self  from  liability  resulting  from  the  loss 

.  Connett,   II   Mo.  88;  Barks-  of  the  consigned  property  on  the  ground 

town,  I  Nott  &  M.  (S.  Car.)  that  the  person  to  whom  the  goods  were 

D.  Campbell.  I  Bay  (S.  Car.),  shipped  was  a  sub-agent,  for  whose  acts 

inc.  etc.,  Co.  v.  Hcintiman,  17  he  could  not  be  held  responsible.     And 

i.  j6.  the  tact  that  the  goods  were  consigned  to 

instructions  must  be  positive  the  objectionable  person  by  the  consignor 

Mann   v.   Laws,   117   Mass.  would  not  change  the  application  of  this 
rule;  it  being  shown  that  the  commission- 

t  factor  has  received  cotton  to  mercbant  was  purchasing  other  goods  of 

k  bill  is  drawn  against  it,  and  the   consignor  at   the   same    time,    and 

received  order  to  sell  before  or  causing  them  to  be  shippod  to  such  per- 

r  of  the  bill,  he  must  obey,  and  son  in  the  same  way.     Housel  v.  Thrall, 

to  do  tn^t  will  be  beld  liable  as  N.  Westein  Repr.  (Neb.)  6i3. 


ButiM.                                   COMMISSION  pitM  «f  fliO*. 

Place  of  Sale. — Goods  consigned  to  a  factor  are  supposed  to  be 
sold  at  the  place  of  residence  of  the  factor,  unless  special  instruc- 
tions or  the  usage  of  trade  direct  differently.^ 

A  consigned  several  lots  of  goods  to  Where  a  purchasing  factor  buys  for  bis 
B  at  different  times,  to  be  sold  by  B  for  principal  at  a  price  exceeding  the  limit 
A's  account,  at  prices  fixed  in  the  in-  prescribed,  and  the  principal  upon  leam- 
voices.  On  two  certain  days,  B  re-  ing  the  fact  repudiate  the  purchase,  the 
ported  to  A  that  he  had  sold  the  goods  title  to  the  goods  becomes  absolute  in  the 
then  on  hand  at  prices  below  those  lim-  factor,  and  none  passes  to  the  principal 
ited  in  the  invoices,  both  of  which  sales  for  whom  the  purchase  was  made.  The 
were  promptly  repudiated  by  A  by  tele-  Sally  Magee,  3  Wall.  (U.  S.)  451. 
gram  and  letter,  and  the  reported  sales  Where  a  factor  agreed  with  his  princi- 
were  thereupon  cancelled  by  B.  Subse-  pal  to  purchase  for  him  50,000  bushels  of 
quently,  B  wrote  to  A,  asking  him  to  wheat,  in  consideration  that  the  latter 
allow  sales  on  the  present  market.  A  would  immediately  forward  to  him  by  ex- 
refused  to  give  permission  for  such  sales,  press  $10,000,  and  the  residue  to  pay  for 
and  offered  to  pay  back  advances  made  such  purchase  in  four  or  five  days,  and 
on  the  goods  by  B  and  withdraw  the  where  the  principal  wholly  failed  to  for- 
consignment,  if  B  was  not  willing  to  ward  the  money  though  the  factor  had 
wait.  Afterwards  B,  without  further  immediately  purchased  20.000  bushels  of 
correspondence  with  A,  sold  the  goods  the  wheat,  held^  that  the  factor  was 
at  prices  less  than  he  was  authorized  to  under  no  obligation  to  purchase  the  resi- 
do.  A  refused  to  approve  the  sale;  and  due  of  the  50.000  bushels.  Rice  v,  Mont- 
upon  B  declining  to  cancel  the  same,  gomery,  4  Biss.  (U.  S.)  75. 
brought  an  action  against  him  for  breach  A  factor  purchased  wheat  for  his  prin- 
of  the  contract.  At  the  trial,  B  offered  cipal,  the  latter  agreeing  to  put  up  ten 
evidence  to  show  that,  in  previous  trans-  cents  per  bushel  as  a  margin,  and  to  put 
actions  between  the  parties,  A  had  rafi-  up  more  margin  in  case  of  a  decline  in 
fied  sales  by  B  at  lower  prices  than  price,  the  factor  in  the  mean  time  to  store 
those  limited  in  the  invoices.  Held,  that  the  wheat  and  to  hold  it  to  secure  his  ad- 
this  evidence  was  properly  excluded,  vances,  until  ordered  to  sell.  The  price 
Loehnberg  r.  Atherton,  141  Mass.  578.  did  decline,  and    the  factor  a.sked  for 

Factors  at  Kansas  City  were  instructed  more  margin  or  for  instructions  in  regard 

by  their  principal  to  place  the  proceeds  to  a  sale,  which  the   principal  did  not 

of  a  sale  of  cattle  to  bis  credit  in  the  E.  give,    whereupon   the    factor    sold    the 

bank  in  Denver.     The  factors  deposited  wheat  at  a  loss.     Held^  that   the  factor 

the   money  in  the   M    Bank  in  Kansas  had  a  right  to  sell,  no  margin  being  put 

City  to  the  credit  of  the  £.  Bank.     The  up  after  demand.     Moeller  v,  McLagan, 

M.  Bank  failed  before  the  money  was  60    III.   317:    Hornsby  v.    Fielding,   10 

transmitted  to  the  E.  Bank.     Held^  that  Heisk.  (Tenn.)  367;  Kraft  v.  Fancher,  44 

the  factors  were  liable  for  the  loss,  in  the  Md.  204. 

absence  of  a  usa^^e  between  the  banks  in  But  such  a  factor  cannot  sell  to  protect 

the  two  cities  of  transmitting  money  in  himself  from  loss  until  reasonable  notice 

this  way.     Ernest  v,  Stoller,  5  Dillon  (U.  given  to  his  principal,  or  such  notice  as  is 

S.).  438.  required   by   the  usages    of  trade;  and 

Where  a  factor  is  directed  to  sell  for  a  where  he  sells  against  orders  while  there 
fixed  price  at  a  certain  day,  and  if  not  are  sufiScient  mHrgins  in  his  hands  and 
sold  to  ship,  the  factors  have  no  right  to  loss  results,  he  will  be  liable  to  make  good 
take  an  order  on  the  day  named,  to  be  the  loss  and  to  return  the  full  amount  de- 
accepted  the  next  day.  Scott  v.  Rogers,  posited  as  margins.  Denton  v,  Jackson, 
4  Abb.  Dec.  (N.  Y.)  157.  106  111.  433;  Larminie  v.  Carley,  114  111. 

The  owner  of  a  horse  placed  him  in  196. 

the  hands  of  a  commission-merchant  for  1.  Phillips  v.  Scott.  43  Mo.  86;  Kauff- 

sale.       The    commission-merchant    ex-  man  v.  Beasley,  54  Tex.  563:  Wallace  v, 

changed  him  for  another  horse  and  $25  Bradshaw,  6  Dana  (Ky.),  382  ;    Phy  v, 

in   money.     Held^  that  his  authority  as  Clark,  35  111.  377. 

commission-merchant    ceased    and    his  Where  a  factor  reship  goods  consigned 

liability  to  account  to  the  owner  accrued  to  him  by  his  principal  without  the  latter*s 

when  that  exchange  was  made;  that  the  advice,  and  the  goods  are  sold  at  a  loss, 

owner  was  not  liable  for  losses  arising  the  factor  will  be  liable  for  the  difference 

from  subsequAit  exchanges,  nor  for  the  in  the  price  for  which  they  were  sold  and 

board  of  horses  after  the  first  exchange,  the  market  value  of  the  goods  in  the  first 

Wingv.  Neal,  i  New  Eng.  Repr.  665.  port.  Griefft/.  Cowguill,  2Disn.(Ohio)58. 
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Time  of  Sale. — In  the  absence  of  special  instructions,  a  factor  is 
required  to  sell  goods  consigned  to  him  within  a  reasonable  time 
after  he  has  received  them;  and  if  he  fails  to  do  so,  and  the  goods 
depreciate  on  his  hands,  he  will  be  liable  for  the  value.^ 

Price, — A  factor  is  not  justified  in  selling  at  a  price  below  that 
fixed  by  his  principal  from  the  single  fact  that  he  has  made  ad- 
vances on  the  property.* 

May  Protect  his  Own  Interests  After  Demand. — But  if  it  becomes 
necessary  for  him  to  disobey  his  instructions  and  sell  for  a  lower 
.  price  in  order  to  protect  his  interests  and  prevent  the  loss  of  his 
advances  and  other  expenses,  he  may  make  a  demand  upon  his 
principal  for  reimbursement ;  and  in  case  such  reimbursement  is 
not  made,  he  may  sell  at  any  time  for  the  best  price  he  can  get, 
unless  he  is  restrained  by  a  special  agreement.* 

1.  Atkinson  v.  Burton,  4  Bush  (Ky.),  7;  Weed  v,  Adams,  37  Conn.  378.    Cant 

899.  pare  Smart  v.  Sanders,  5  M.  G.  &  S.  895. 

Where,  not  being  limited  to  a  certain  Where    goods    were    consigned  to  a 

price,  he  sells  them  when  in  the  exercise  factor  for  sale,  without  instructions  as  to 

of  a  sound  discretion,  and  the  price  they  the  price  for  which  they  were  to  be  sold, 

bring  does  not  equal  the  amount  of  his  and.  the  factor  advanced  money  to  the 

advances,  the  principal  will  be  liable  for  consignor  to  an  amount  greater  than  the 

the  difference.     Given   v.    Lemoine,  35  value  of  the  goods,  and,  after  such  ad- 

Mo.  1 10.  vances.the  consignor  instructed  the  factor 

3.  George  v.  McNeill.  7  La.  124;  s.  c,  not  to  sell  for  less  than  a  certain  pricoy 

36  Am.  Dec.  498;  Hilton  v.  Vanderbilt.  as  he  could  do  better  by  having  the  goods- 

82  N.  Y.  591;  Marfield  v.  Goodhue,  3  N.  returned,  and  the   factor  thereupon   in- 

Y.  62:  Gray  v,  Bass,  42  Ga.  270.  formed  the  consignor  that  the  goods  bad 

And  where  he  has  made  advances  on  not  been  sold,  and  that  it  was  doubtful 
the  goods  consigned  to  him,  even  to  an  whether  they  could  be  sold  at  the  price 
amount  beyond  their  value,  he  is  yet  fixed,  and  that  he  would  await  further  in- 
bound, to  obey  the  instructions  of  his  structions,  stating  that,  if  the  consignor 
principal  as  to  the  time  of  sale;  and  if,  wished  to  remove  the  goods,  an  account 
t)eing  instructed  to  sell  immediately,  be  of  the  advances  would  be  rendered,  and 
refuse  the  first  offer  in  expectation  of  a  the  amount  could  be  remitted  at  the  time 
more  favorable  market,  and  afterward  the  goods  were  ordered  to  be  removed, 
sell  at  less  than  the  offer,  he  is  liable,  to  which  the  consignor  made  no  response; 
though  he  acted  in  perfect  good  faith,  heid^  that  after  the  lapse  of  a  reasonable 
Bell  V.  Palmer,  6  Cow.  (N.  Y.)  128;  How-  time  the  factor  might  sell  the  goods  for 
land  V.  Davis.  40  Mich.  545.  the  best  price  he  could  get  in  the  market. 

8.   Blot  V.  Boicean,  3  N.  Y.  78;  s.  c,  Mooney  v.  Musser,  45  Ind.  115. 

51  Am.  Dec.  345;  Milliken  v,  Dehon.  27  And  even  a  previous  demand  may  not 

N.  Y.  364:  Blackmar  z'.  Thomas,  28  N.Y.  be  necessary  where  it  would  be  imprac- 

67;  Marfield  v.  Goodhue,  3  Comst.  (N.Y.)  ticable  or  useless,  as  where  the  principal 

62;  Froihingham  v,  Everton,  12  N.   H.  lives  in  another  country  or  is  insolvent. 

239;  Parker  v.  Branckcr,  22  Pick.  (Mass.)  Brown  v.  McGrau,  14  Pet.  (U.  S  )  479. 

40;  Davis  V.  Kobe,  30  N.  Western  Rep'r.  He  may  in  such  a  case,  however,  sell 

(Minn.)  662;  Porter  v.  Patterson,  15  Pa.  only  as  much  of  thegoodsas  is  necessary 

St.  229;  Howland  2/.  Davis,  40  Mich.  545;  to   cover  the    advances    and    expenses. 

Butterfield  v.    Stephens,  59  Iowa,   596;  Butterfield   v,    Stephens,  59  Iowa.  596; 

Hallowell    v,    Fawcett.   30    Iowa.    491;  Weed  v.  Adams,  37  Conn.  378;  Fordyce 

Howard  v.  Smith,  56  Mo.  314:  Mooney  zr.  v.  Peper,  16  Fed.  Repr.  516. 

Musser.  45  Ind.  115;  Brown  v.  McGraw,  Where  a  factor    has  made  large  ad- 

14  Pet.  (U.  S.)  479;  Feild  v.  Farrington,  vances  to  his  principal  upon  the  property 

10  Wall.  (U.  S.)  141;  Bell  v,  Hannah,  3.  consigned  for  sale,  and  the  propt-rty  be- 

Baxt.  (Tenn.)  47;  Hornsby  v.  Fielding,  comes  doubtful  security  for  his  reimburse- 

10  Heisk.  (Tenn.)  367;  Beadles?/.  Hart-  ment,  and  the  principal  refuses  or  neg- 

mus,    7   Baxt.  (Tenn.)  476;  Whitney  v.  lects  to  comply  with  bis  reasonable  de- 

Wyman.  24  Md.  131 ;  Ward  v.  Bledsoe,  mands  to  repay  or  secure  him  for  such 

32  Tex,  251;  Cotton  v.  Hiller,  52  Miss,  advances,  the  factor  may,  after  reason. 
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able  notice  to  his  principal,  in  good  faith, 
and  with  reasonable  discretion,  sell  the 
property,  although  directed  by  the  prin- 
cipal to  hold  it  longer.  Davis  v.  Kobe, 
30  N.  Western  Repr.  (Minn.)  662. 

A  factor  who  has  made  advances  on 
the  credit  of  the  goods  consigned  to  him 
for  sale  has  a  right  to  sell  enough  to  re- 
imburse his  advances,  unless  restrained 
by  some  agreement  with  his  consignor. 
If  a  cotton  factor  for  a  sufficient  con- 
sideration  agrees  to  hold  the  cotton  of  a 
consignor  until  the  openingof  the  market 
the  next  year,  he  is  bound  to  do  so;  and 
if  he  sells  the  cotton  before  that  time 
without  the  consent  of  the  consignor,  he 
is  liable  for  the  difference  between  the 
price  at  the  time  he  sold  and  the  price  at 
the  time  he  was  authorized  to  sell.  For- 
dyce  V,  Peper,  16  Fed.  Repr.  516.  Com^ 
pare  Smart  v,  Sanders,  5  Man.  G.  &  S. 
895 ;  De  Comas  v,  Prost,  3  Moore  P.  C. 
N.  S.  158. 

Where  a  factor  advanced  money  on  a 
consignment  of  goods  under  an  agree- 
ment that  if  the  consignor  should  fail,  in 
case  of  a  decline  in  the  price,  to  pay  him 
a  stipulated  sum,  the  factor  should  be  at 
liberty  to  sell  at  private  or  public  sale  or 
otherwise,  such  agreement  may  be  en- 
forced.     Milliken   v.    Dehon,  27   N.  Y. 

364. 

Where  a  factor  who  has  made  advances 
on  a  consignment  of  goods  in  his  hands 
receives  order  from  his  principal  to  sell 
at  once,  he  may  disregard  the  order  if 
the  state  of  the  market.is  such  that  the 
goods  would  not  bring  sufficient  to  cover 
his  advances.  Blair  v,  Childs,  10  Heisk. 
(Tenn.)  199;  Weed  v.  Adams,  37  Conn. 
378;  Howland  v.  Davis,  40  Mich.  545. 

Where  factors  have  made  large  advan- 
ces on  account  of  a  consignment,  the 
principal  cannot  by  any  subsequent  or- 
ders control  their  right  to  sell  at  such 
time  as  in  the  exercise  of  a  sound  discre- 
tion and  in  accordance  with  the  usages 
of  trade  they  may  deem  best  to  secure 
indemnity  to  themselves  and  to  promote 
the  interests  of  the  consignor.  Feild  v. 
Farrington,  10  Wall.  (U.  S.)  141 ;  Rice 
t/.  Brook,  20  Fed.  Repr.  611;  Brown  v. 
McGrau.  14  Pet.  (U.  S.)  479;  Talcott  v. 
Chew,  27  Fed.  Repr.  273;  Butterfield  v. 
Stephens,  59  Iowa.  596;  Cotton  v.  Hiller, 
52  Miss.  7;  Gihon  v.  Stanton,  5  Seld. 
<N.  Y.)  476;  Blackman  v,  Thomas,  28 
N.  Y.  67;  Howard  v.  Smith.  56  Mo.  314; 
Denny  v,  Rhodes.  18  Mo  147;  Phillips 
V.  Scott,  43  Mo.  92.  Compare  Ward  v, 
Bledsoe,  32  Tex.  251. 

Except  as  to  such  surplus  as  is  not 
necessary  for  the  reimbursements  of  the 
advances.     Nelson  v.  Chicago,  etc.,  R. 


Co.,  2  111.  App.  180:  Bell  V.  Hannah,  59 
Tenn.  47;    Howard    v.   Smith,    56  Mo. 

314. 

Under  extraordinary  circumstances  a 
factor  may  disobey  his  principal's  orders 
where  the  interests  of  the  latter  are  pro- 
tected by  such  disobedience.  So  where 
an  order  to  a  com  mission- merchant  was 
given  to  sell  at  once,  accepting  a  certain 
offer,  he  will  be  justified  in  refusing  an 
offer  to  sell  upon  credit  to  a  party  whom 
he  knows  to  be  irresponsible,  and  he  will 
not  be  liable  in  damages  if  the  goods  de- 
preciate upon  his  hands  before  he  can 
make  a  sale.  Durant  v.  Fish,  40  Iowa, 
559.  And  see  Joslin  v.  Cowec,  52  N.  Y. 
90;  Drummondf  f'.  Wood,  2  Cai.  (N.  Y.) 
3 to;  Lawler  v.  Keaquick,  i  Johns.  Cas. 
(N.  Y.)  174;  Judson  v.  Sturgis,  5  Day 
(Conn.)  556. 

Or  where  the  goods  were  of  a  perish- 
able nature  he  may  sell  them  at  the  best 
price  he  can  get  at  once,  even  if  he  bad 
instructions  to  sell  only  at  a  stipulated 
price,  where  a  postponement  of  the  sale 
would  cause  total  or  greater  loss.  Story 
on  Ag.  §  141. 

A  owned  several  lots  of  grain,  which 
he  had  pledged  as  security  for  various 
loans,  and  which  he  consigned  to  his 
factor  B  to  sell,  with  instructions  to  sell 
for  a  sum  greater  than  the  amount  of  the 
loans.  One  of  the  lots  consisted  of  three 
boat-loads  of  corn  which  was  pledged  for 
a  loan  of  $23,000.  One  of  the  boat-loads 
became  heated,  and  to  save  it  B  took  it 
out  of  pledge,  assuming  the  payment  of 
the  whole  $23,000.  At  the  time  the  price 
of  the  corn  was  rising.  Heldy  that  this 
was  within  the  authority  of  B;  and  even  if 
he  had  not  the  authority,  the  emergency 
was  such  as  to  justify  him  in  the  act.  and 
he  was  not  liable  to  A  for  a  loss  resulting 
from  the  sale  of  the  damaged  corn.  Jer- 
vis  V.  Hoyt.  5  Th.  &  C.  (N.  Y.)  199. 

An  agent  to  buy  and  ship  wheat  to 
Nashville  shipped  a  quantity  to  Sander's 
Ferry,  on  the  Cumberland  River.  The 
boat  containing  it  sank  when  near  its 
destination,  and  the  agent  sold  the  wheat 
to  the  carrier.  Held^  that  the  emergency 
did  not  authorize  the  sale.  Foster  r. 
Smith,  2  Cold.  (Tenn.)  474. 

A  factor  with  orders  not  to  sell  below 
a  certain  price  is  not  liable  for  a  sale  at 
a  lower  price,  where  a  higher  price  than 
that  at  which  the  sale  was  made  could 
not  have  been  obtained  at  any  time 
between  the  time  of  sale  and  inception  of 
the  suit,  and  if  in  addition  the  sale  made 
was  rather  to  the  advantage  than  to  the 
detriment  of  the  principal.  But  the  prin- 
cipal may  show  that  he  was  actually  in- 
jured.    George   v,  McNeill,  7  La.  124: 
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tastire  of  Dama^i. — Where  a  factor  sells  in  disregard  of  his 
vctions,  as  where  he  sells  while  ordered  to  hold  on  to  the 
Is  or  where  he  sells  for  a  lower  price  than  the  one  set  on  the 
Is  by  the  principal,  the  measure  of  damages  will  be  the  actual 
the  principal  sustained,  which  is  the  difference  between  the 
for  which  the  goods  are  actually  sold  and  the  price  which 
1  have  been  obtained  between  the  time  of  sale  and  the  incep- 
of  the  suit,  perhaps  down  to  the  time  of  the  trial, — not  the 
rence  in  the  price  set  by  the  principal  and  the  one  obtained, 
re  no  loss  has  been  sustained  the  principal  will  be  entitled  to 
inal  damages  only.* 

'tiJicatum.—A^a  unauthorized  sale  by  a  factor  may  be  ratified 
le  principal  either  expressly  or  impliedly,  as  by  receiving  with- 
ibjection  the  proceeds  of  the  sale.* 

16  Ath.  Dec.  4gB:  Biol  v.  ^oiceau.  Barb.  (N.  Y.)  3391  Frothingham  v.  Ever. 

'.  78:  s.  c,  51  Am.  Dec.  J45  ton,  ra  N.  H,  239;  Gray  v,  Bass,  42  Ga. 

^re  Ibe   principal's  orders  are  no[  270;  Dalby  v.   Stearns.    133  Mass.   3301 

lad  expUcil.  the  faclor  is  allowed  Maynard  v.   Pease.  99  Mass.  555;  For- 

his  best   discretion  according   to  dyce  v.  Peper,  i5  Fed.  Repr.  516;  Anstill 

of  trade.       Geyer   v.    Decker,    I  v.   Crawford.   7  Ala.  335;  Ainsworth  v. 

i  (Pa.).  487:    Mann  "■  Law*.   "7  Panillo,   13  Ala.  460.     And  see  Whelan 

393;    Bessent   v.    Harris.  63  N:  f.  Lynch,  60  N.  V.  469. 
4] ;   Jervis  v.   Hoyt.   5  Th.  Si  C.         Wbere  the   consignment  is  of  articles 

)  199;  Blown  V.  McGrau.   14  Pe[.  which  have  no  markec  value,  as  antique 

I  43a.  painiings.  slatues.  vases,   etc..  it  seems 

be  absence  of  special  instractions  the  principal  may  insist  upon  the  prices 

lo  sell    for  fair   value   or   market  named  in  ihc  instructions  without  regard 

II  be  sells  or  falsely  accounts  at  10  the  market.     Blot  v.  Boicean,  3  N.  Y. 

letprice,  he  is  liable  to  make  ad-  7S;  s.  c,  51  Am.  Dec.  345 
il  compensation  for  the  property.         Where  a  (actor  to  buy  makes  ft  pur- 

w  V.  Walker,  34  Vl.  I4g;  s.  c.  58  chase  against  his  principal's  orders  and 

lee.  156.     See  Adums  v.   Capron,  a  loss  occurs,  he  will  be  held  only  for 

.  1S6:  s.  c.  S3  Am.  Dec.  566.  accual,  not  for  speculalive  damages.     So 

lescnds  corn  toa  factor  whose  sole  where  the  owners  of  a  brig  sent  her  to 

S!  it  is  to  sell  corn. ihe  presumption  Leghorn  with  orders  to  his  (actors  to  load 

ibe  com  is  sent  to  be  sold,  no  in-  her  nith  tiles  and  wrapping-paper  and 

Qns  having  been  given;  and  if  sold  send   her  to   Havana,   and   Ihe    factors 

d  faith,  and  the  proceeds  remitted  loaded  her    only   with   wrapping  paper, 

sender  and  apparent  owner,  Ihe  which  was  sold  at  Havana  al  a  toss,  the 

has   performed   bis   duty    in    the  factors  were  held  liable  in  damages,  the 

es.       Dows  V.  McCleary.  14  111.  amount  of  damages  being  estimated  bjr 

37,  the  difference  in  the  price  of  the  tiles  at 

ctor  received  cotton  from  his  prin-  Leghorn  and  al  Havana  at  the  time  of 

viih  order  to  sell  immediately.  He  the  transaction.     Bell  v.  Cunningham,  3 

I  sell,  but  wrote  10  bis  principal,  ad-  Pet.  {U.  S.)  69. 

bim  to  wait  for  a  better  market,         S    Meyer  v.   Morgan.  51   Miss.  3i;  s. 

iking  for  Immediate   instructions,  c.  34  Am.  Rep.  617;  Peters  v.  Ballistier, 

rincipal  did  take  no  notice  of  the  3  Pick.  (Mass.)  495:  Woodward  v.  Suy- 

I  letter,  sent  no  instructions,  but  dam,  II  Ohio,  3G3:  Cairnes  v.  Bteecker, 

repeated  his  order  for  an  imme-  la  Johns.  (N.  V.)  304;  Bredin  f.  Dubarry, 

lale.       Ifrid.    that  the   faclor  was  14  S    &  R.  (Pa.)  30:  Marshall  v.  Williams, 

sible  only  for  delay  after  the  prin-  3  Biss.  (U.  S.)  35  j;  Richmond  Mfg.  Co. 

last  letter.     McLendon  i'.  Wilson,  v.   Starks,   4  Mas.  (U.  S.)  396;  Bray  v. 

41.  'Gunn,  S3  Ga.   144;  Curtis  v.  Gibney,  59 

lot  ».   Boiccan.  3  N.  Y.  78:  s.  c,  Md.  131. 

I.    Dec.   345;  Hinde   v.    Smith,   6         After  a  long  delay  in  the  sale  of  wool 

iS.  Y.)466;  Mills  v.  Gould,  10  J.  consigned  to  a  faclor,  if  the  consignor, 

i.  V.)  [23;  Romainef.  Van  Allen,  with  full  knowledge  of  the  facts,  and  nn- 

y.   315;  Davendorf  v.    Wert,   43  influeoced  by   concealment  or  fraud  on 
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Must  Act  in  Good  Faith. — A  factor  is  required  to  act  with  the 
utmost  good  faith  toward  his  principal  in  the  discharge  of  his 
duties,* 

Must  Use  Reasonable  Skill  and  Diligence. — Factors  are  required 
to  act  with  reasonable  skill  and  diligence  in  the  business  entrusted 
to  them.  They  must  bestow  such  care  upon  it  as  prudent  and 
careful  business  people  are  in  the  habit  of  bestowing  upon  their 
own  affairs.* 

his  factor's  pan,  authorizet  the  laller  to  hi*  owa  good*  for  his  principal.    Tewks- 

setl  at  his  diicretion.  he  therebji  ratifies  Iniry  v.  Spruance.  75  [11.  187. 

the  action  of  the  factot  in  not  havine  sold  Where  gaods  consigned  to  a  factor  for 

before.     Rice  v.  Broolt.  30   Fed.   Repr.  sale  are  purchased  by  himself,  the  cod- 

611.  Bignor  may  at  his  election  either  ratifjr 

Where  a  party  directed  a  commission-  or  repudiate  the  sale,  and  may  sue  tbc 

merchant  to  sell  a  lot  of  wheat  for  him  factor  as   purchaser  for  goods  sold  and 

at  not  less  than  $1.05  per  bushel,  with  delivered.  Wadsworth  v.  Gay,  118  Mast. 

the  privilege  to  the  seller  lo  deliver  the  44. 

same  at  his  option  at  any  time  during  He  cannot  act  for  both   hb  principal 

the  current  year,  and  the  merchant  sold  and  the  buyer  in  the  same  traosaclioD. 

the  same  al  $1.03^  per  bushel,  and  im-  Bensley  v.  Moon,  7   111.   App.  415:  Tal- 

mediately    notified    the    principal,   who  con  v,  Chen.  37  Fed.  Repr.  373. 

made  no  reply,  and  expressed  no  inlcn-  A  factor  cannot  dispute  his  principal'* 

tion  to  disaffirm  the  sale  until  about  a  title.     Marvin  v.  Ellwood;  II  PaiRe  (N. 

month  afterward,  when  wheat  was  con-  V.),  365:  Barnard  i'.    Kobbe,   M  N.  V. 

siderabiy  advanced,  held,   thai   a   ratiG-  $16;  Bain  v.  Clark.  39  Mo.  351. 

cation  of  the  sale  was  properly  inferred  He  cannot  detain  proceeds  of  a  sale 

from  the  circumsiancFs.     Searing  v.  But'  from  his  principal  on  account  of  claioM 

ier.  69  III.  5751  Hurd  v.  Marple,  3  Bradw.  of  a  third  party  against  the  principal  in 

(III.)  403.  which   he   has   no   interest.     Anbety  r. 

See  Agency  (Ratification),  vol,  i.  p.  Fiske.  36  N.  V.  47. 

439  '(  tiq.  He  may  make  no  secret  profit  out  ol 

1.   Babcock   V.   Orbison.    3;   Ind.   75;  the  transactions.     So  where   be  accepts 

Shaw  V.  Stone.  1  Gush.  (Mass.)  azS,  34S.  bills  drawn  upon  him  by  his  principal, 

A  stipulation  in  a  mortgage  given  to  and  settles  with  the  holder  of  the  bills  in 

secure  a  preexisting  debt  drawing  the  full  payment  Ihercof  by  giving  him  Koods 

highest  conventional  rate  of  interest  and  belonging  to   the   consignment   of   lera 

containing    no   covenant   for   advances,  value  than  the  amount  of  the  bills,  the 

thai  the  mortgagor  would  ship  the  mon-  profi'   arising  from   the  iran^ction  bc- 

gagee.  who  was  a  cotton  factor.  700 bales  longs  10  the  principal.   Hidden  v.  Waldo, 

of   cotton   for  sale  on  commission,  and  55   N.  V.   294;  Payne  v.  Waterston.  lb 

thai  the  mortgaRor  would  pay  the  morl-  La.  Ann.  339. 

gagee  commissions  at  the  rale  of  fi.as  S.  Gorman  v.  Wheeler,  10  Gray  (Mass.  I, 

per  bale  on  ihe  70obales  wheihfr  shipped  363;  Parkhill  v,  Imlay.  15  Wend.  (N.  Y.t 

or  not.  is  without  consideration  and  void;  431 ;  Van   Alen  v.  VandcTpooi.  6  Jobai. 

and  if  the  cotton  is  not  shipped  the  factor  (N.  Y.)  6g;  s.  c.  5  Am,   Drc.   19!;  Levt- 

cannot  charge  commisKions  for  selling  it.  rick  v.  Meigs,  1  Con.  (N.  Y  )  645;  Mill- 

Norman  v.  Peper,  34  Feil.  Repr.  403.  bank  -u.    Dennistoun,   to  Bosw.  iN.  Y.) 

A  factor  who  a<lvances  money  on  a  38a;  Grieff  v.  Cowguill,  3  Disn.  (Ohio) 
consignment  is  stilt  the  agent  of  the  con-  5S:  Leach  v.  Bush,  57  Ala.  14s:  Howati 
signor.  and  must  act  in  good  faith,  so  as  v.  Davis.  5  Munf,  (Va,)  34;  s,  c.  7  Am. 
to  promote  the  tatter's  interest  as  well  as  Dec.  681 ;  Mummy  i^  Hdggerty.  1$  La- 
ta indemnify  himself.  Rice  v.  Brook,  Ann.  368;  Phillips  v.  Moir,  69  III.  155: 
30  Fed.  Repr.  611.  Deshler  v.    Beers.  3a  III.  368;  Chandler 

He  may  not  himself  become  the  pur-  v.  Hogle.  58  111.  46;  Folsom  v  Mus^ey. 

chaser  of  his  principal's  goods  unless  the  6  Greeol.  (Me )  400:  s.  c,  33  Am.  Dec. 

principal   consents   or   afterward  ratifies  531;  Greeley  f.  Bartlelt.  I  Greenl.  (Mc.l 

the  sale.     Wadsworih  v.  Gay,  tiS  Mass.  173;  s.  c,  10  Am.  Dec.  54;  McCanit  r. 

44;  Keighler  i'.  Savage  Mfg.  Co.,  13  Md.  Wells.  3  S.  Car.  569;  Dickson  v.  Screvea, 

383;  a.  c,  71  Am.  Dec.  boa  33  S.  Car.  ai3:  Babcock  f.  Orbison.  15 

Neither  can  a  factor  to  purchase  buy  Ind-  7Si  Housell  v.  Tbrall,  iS  Neb.  4S4; 
880 


MERCHANTS.  Ouaot  IMtgkto  AMhwUr, 

iw/  Delegate  His  Authority. — As  a  factor  is  employed  for  his 
ior  skill  and  knowledge  in  the  special  branch  of  business  in 
1  he  IS  engaged,  he  may  not  delegate  his  authority  to  others 
;  expressly  or  impliedly  authorized  to  employ  sub-agents.' 

an  s.  Barton,  4  Bush  (Ky.),  399;  ance  with  the  rules  of  the  board  a\  trade 

I*.  CuIlemBn,  4  Bibb(Ky.J,  iSs;  be  bad  [be  right  to  require,  or  to  %viit  his 

F.  Phillipi.  I  Gall.  (U.  S.)  360:  principal  notice  of  tuch  right;  and  where 

'.  Fairinglon,  10  Wall.  <U.  S.)  141;  be  also  failed  10  advise  bis  principal  of 

V.  Stoller,  5  Dill.  <U.  S.)  43S;  the  fact  (hat  he  sold  the  oats  to  parties^ 
■  V.Walker,  14  Vt.  149;  s.  c,  58  who  were  operating  a  corner,  which  to  be 
cc  is6.  Comfart  Foslerv.  Walter,  successful  required  10  be  maintained  for 
I&4.  33  days  longer,  h^ld,  that  upon  the  tail- 
re  ■□   American    merchant    con-  ure  of  ihc  buyers,  whereby  his  principal 

goods  to  a.  London  commission  lost  the  benefit  of  the  contract,  the  latter 

which   bad   a  correspondent    in  was  entitled  to  recover  from  the  commis- 

a  who  was  aulhoriied  10  make  ad-  sion -merchant  the  amount  of  such  loss, 

upon  snch  consignments,  bjr  drafts  Howe  v.  Sutherland,  39  Iowa,  4B4. 

M  London  firm,  if  be  would  be  re-  The  sliill  requited  of  factors  is  limited 

lie  for  all  overdrafti.  and   where  to  the  special  branch  of  business  in  which 

irrespondeni   rnade    advances   by  they  are  engaged.     Thompson  v.  Wood- 

ipon  this  London  firm  to  the  mer-  ruff,  7  Coldw.  (Tenn.)  401. 

pon  the  lai I er's  agreeing  to  refund  Where  advances  are  made  by  the  con- 

s  in  excess  of  the  net  proceeds  of  signee  or  Co  mm  is  sion -merchant  on  goods 

signment  of  gobds,  and  where  the  consigned,  the  consignor  cannot  direct  a 

emeais  were  so  largely  in  excess,  saic  at  his  pleasure,  but  the  consignee 

lit  by  the  correspondent  against  has  the'  right  to  set!  at  such  lime  as  be 

rchant  to  recover  this  excess,  it  sees  propAr,  to  the  extent  and   in  pay- 

Ul  that  if  the   London  firm  per-  menl  of  his  advances.     If.  however,  (be 

their  duties  as  factors  with  due  consignor  orders   a  sale,  and   the   con- 

d  skill  they  have  the  right  to  be  signee  neglects  to  sell,   not   because  he 

rsed  10  the   full  amount  of  their  has   made  advances,  but   because  be  is 

a.  and  they  may  assert  that  right  negligent,  (hen  he  cannot  protect  himself 

their  consignor,  giving  him  credit  on  the  ground  that  he  has  made  advances; 

proceeds  of  his  consignment,  or  but  this  is  a  question  of  fact  for  the  jury. 

their  correspondenl  upon  his  UD-  Butterfield  v.  Stephens,  59  Iowa.  596. 

ng  of  that  liability;  and  the  mer-  '  The  factor  will  not  be  liable  for  losses 

lay  be  compelled  to  refund  to  either  through  circumstances  not  under  his  con- 

iHo  olher  parlies,  but  he  can  be  Irol.  as  long  as  he  uses  the  care  and  dili- 

led  10  make  but  one  satisfaction,  gence  which  good  business  men  of  their 

jjndon  (inn  were  guilty  of  negli-  Order  and  place  would  bestow  upon  their 

ir  misconduct  by  which  their  con-  own  affairs.   Parkhill  v.  Imlay,  15  Wend. 

5U*tained  loss,  their  riRht  as  well  (N.  Y.)  431. 

^ghl  of  their  correspondent  to  re-  Where  the  factor  acts  according  to  the 

he  excess  of  advances  is  only  a  known  usages  of  trade  and  business  be 

d  one,  for  the  consignor  may  rely  will  not  be  held  liable.      Phillips  v.  Moii, 

ich  negligence  as  a  defence  to  any  69  111.   ijs;  Randall  ;'.   Kehlor,  60  Me. 

Iiat  either  of  them  could  make  on  37. 

Mind.     The  liability  of  the  corre-  A  factor  is  not  liable  for  an  error  in 

nl  to  the  London  firm  is  the  true  judgment  if  he  acts  in  good  faith  and  with 

t  of  his  rights  against    the  con-  reasonable  prudence.      Millbank  v.  Den- 

and  bis  cause  of  action  accrued  nislown,  21  N.  Y.  3B6. 

such  consignor  at  ihe  same  lime  A  remiltance  by  a  factor  in  Buffalo  (o 

became  liable  to  the  London  firm,  his  principal  in  Illiniiis  of  a  draft  from  a 

lo  such  defences  as  the  consignor  banker  in    Buffalo   on  a  bouse    in    New 

nakp  on  the  ground  of  the  con-  York,  on  the  day  of  sale  and  in  compli- 

V.  Capron,   zi   Md.  186;  s.  c,  S3  chants  at  Buffalo,  is  such  an  exercise  of 

EC.  566.  due   diligence   as  to  exempt   the  factor 

re  a  commission-merchant  under  from  liability  when  the  draft  is  not  hon- 

:ioa*  of   his   principal  sold   jooo  ored.     Chandler  ;',  Hogle,  58  III.  46. 

<  of  oats  on  time,  and  n^ligenlly  1.   Loomis  v.  Simpson.   13  Iowa.  533; 

>  requireamaiotn  which  in  accord-  Merchants'  Nat.   Bank  v.  Trenbolm,   il- 
8St 


DatlM.  COMMISSION  Hart  AmmM. 

Must  Account. — A  factor  is  bound  to  account  to  his  principal  for 
all  goods  in  his  hands,  or  for  the  proceeds  when  the  goods  are 
sold.i 

Heisk.  (Tenn.)  520;  McMorris  v.  Simp-  tice  to  Ibe  principal  antil  the  carrenc;  in 
son,  31  Wend.  (N.Y.)  610;  Desha  n.  Hoi-  which  it  was  received  becomes  worthless, 
Und,  13  Ala.  513;  s.  c.  46  Am.  Dec.  361;  be  cannot  telieve  himself  from  ]iabilit)F 
Grieft  v.  Conguill.  z  Disn.  lOhio)  j8,  for  Ibe  loss  by  showing,  merely,  thai  he 

This  does  not  refer,  however,  to  mere  was  not  in  default  in  an  unreasonable  de- 
-ministerial  acts,  not  to  the  necessary  em-  lention  of  the  money;  he  must  also  show 
ployment  of  subordindtes.  McMonia  v.  that  it  remained  in  fait  bands  as  the  prop- 
Simpson.  31  Wend.  (N.Y.)  610.  erty  of  the  principal.  If  he  mixes  it 
At  the  death  of  the  factor  the  authority  with  his  own  money,  or  uses  ii  in  his 
basines*.  be  is  liable  therefor.  Tbos, 
where  a  factor  received  in  iS6z  Confeder- 
ate currency  (or  his  principal,  and  depos- 
ited it  in  bank  to  bis  own  credit,  ttiving  no 
notice  to  the  principal  ihat  he  had  received 
it,  uniil  some  time  after  (he  Confederate 
currency  had  ceased  to  be  of  any  value, 
luld.  thai  proof  lhat  he  was  not  in  default 
in  his  failure  to  give  notice,  and  that  be 
always  had  a  balance  in  bank  to  his  credit 
during  the  war.  was  not  sufficient  to 


Gage   I 


executor?  or  administrators. 
Allison.  1  Brev.  (S.  Car.)495;  I 
Dec.  6Sz. 

Where,  however,  a  factor  is  authorized 
either  by  direct  instructions  or  by  usage 
of  trade  to  employ  a  sub-agent,  such  sub- 
agent  IS  accountable  directly  to  the  prin- 
cipal. The  factor's  deed  revokes  the  au- 
thority of  the  sub-agent,  and  the  funds  in 
the  latler's  hands  belong  to  the  principal, 


In 


Jackson     him  from  liability  to  his  principal  for  the 

Co.  V.  Partee,  9  Heisk.  (Tenn.)  296,     money.      Pinckney   v.  Dunn,   3  S.  Car. 

iploys  a  sub-agent  who     314. 


sells  the  principal's  goods  for  less  than 
the  amount  of  the  factor's  advances  and 
expenses,  the  (actor  when  he  seeks  to 
recover  the  deficiency  from  the  principal 
must  show  that  be  faithfully  imparted  to 
his  sub-acenl  the  instructions  under 
which  he  had  authority  to  sell  himself. 
Strong  V.  Stewart,  9  fleisk.  (Tenn.)  137. 

In  Harralson  v.  Stein,  50  Ala.  347.  it 
was  held  Ihat  the  principle  that  an  agent 
cannot  delegate  his  authority  is  .  not  of 
universal  application  10  factors  and  com- 
mission-merchants, and  can  only  be  in- 
voked by  the  principal  when  sought  to  be 
charged  bv  the  sub-agent. 

1.  Terwilliger  v.  Bcals.  6  Lans.  (K.  Y.)     Wright  v.  People,  61  III.  382.     umfort 
403:  Keighlcr  f.  Savage  Mfg.  Co.,  13  Md.     Clark  v.  Moody.  17  Mas*.  145. 
383:  s.  c,  71  Am.  Dec.  600;   Curtis   v.         The    pledgee   is  the   proper  party  to 
Gibney.  59  Md.  131 ;  Warriner  v.  People,     call  a  factor  10  account  where  he  receives 
74  III.  846.  the   goods  with   the  understanding  that 

Afactorisboundtoaccountforthegoods  he  should  dispose  of  them  through  a  fac- 
conaigned  to  him  to  his  consignor,  uniess  tor  and  credit  the  debtor  with  the  amount 
the  true  owner  appears  and  establishes  of  sales,  and  he  accordingly  commils 
his  right  to  the  goods  or  the  proceeds,     them  to  a  factor  from  whom  he  takes  ~ 


A  factor  who,  by  direction  of  his  prin- 
cipal, invests  the  latler's  funds  in  "cotton 
futures,"  is  not  accountable  to  the  latter 
for  the  illegality  of  the  transaction. 
Allen  V.  Whetstone,  3S  La.  Ann.  B46. 

A  factor  cannot  be  sued  by  his  princi- 
pal until  after  a  demand  for  the  goods  or 
the  money  in  his  bands  has  been  made, 
or  after  be  has  received  iastruclions  to 
remit.  Bums  v.  Pillsbury,  17  N.  H.  66; 
Cooley  -u.  Belts.  34  Wend.  (N.  Y.)  J031 
Halden  v.  Crafts,  4  E.  D.  Smith  (N.  Y.), 
490:  Ferris  V.  Paris,  lojohtis.  (N  Y.)  iBs; 
Brink  V.  Dolsen,  8  Barb.  (N.  Y.)  337; 
LevrifJt  V.  Meigs,  i  Cow,  <N.Y.)64S.  6*4; 


Bigelow  V.  Walker,  34  Vt.  149: 
I.  c.,  58  Am.  Dec.  156. 

A  factor  or  com  mission-merchant,  hav- 
ing in  his  hands  moneys  arising  from  iIm 
lalcof  his  principal's  goods,  is  liable  for  in- 
lerest  on  the  balance  due  after  dcoaod 
s  collected  some  of  made  by  the  principal  or  his  personal 
ine  notes  ana  nas  not  offered  to  return  representative;  but  not  until  demand 
the  others.  Trunninger  v.  Busch,  7  Daly  made,  if  he  has  promptly  rendered  ■□  ac' 
(N.Y  ).  1x4.  count  of  sales,  unless  a  special  usage  of 

When  a  (actor  receives  his  principal's     trade  is  shown,  or  a  failure  to  remit  ac- 
money  and  retains  it  without  giving  no-    cording  to  lostruction*.     Tjrce  0.  Par- 
S8S 


Bain  V.  Clark,  39  Mo.  353. 

A  factor  cannotbearresCed  in  an  action 
for  the  proceeds  of  goods  sold  by  him, 
where  it  appears  that  notes  of  third  per- 
sons have  been  given  to  the  plaintiff  in 
settlement  of  the  account  between  tl 
and  that  plaintiff  b 
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b6  Ats.  434;  Dodge  n.  Perkios,  q 
(Mass.)  368:  Clark  v.  Moody.  17 
I4S.  Omtparr  Williams  v.  McCoo- 
'A  Ala.  637. 

where  a  factor's  account  is  closed, 
and  rendered  atihe  end  ofthecom- 
il  Tear  and  not  objected  to  by  his 
ul, showing  a  balance  in  the  factor's 
compoeed  of  accrued  interest  and 
mJ  on  such  balance,  interest  may 


TuUai  Righta. — Lien. — Factors  have  a  general  lien  upon 
f  portion  of  the  goods  of  their  principal  in  their  possession 
upon  the  price  of  such  as  are  lawfully  sold  by  them,  and  the 
ies  given  therefor,  for  the  general  balance  of  the  accounts  be- 
n  them  and  their  principal  as  well  as  for  the  charges  and  dis- 
-ments  arising  upon  these  particular  goods.' 

Cninch  (U,  S.),  419:  Winne  v.  Hammond, 

37  111.  99:  Eaton  V.  Truesdail,  ja  111,  307; 
Brown  v.  Combs,  63  N.  Y.  598;  Rey- 
nolds f.  Davis,  5  Sandl.  (N.  Y.)'367i 
Franklyn  t;.  Sprague.  17  N.  Y.  Sup.  Ct. 
5S9:  Knapp  V.  Alvord.  10  Paige  Cb.  (N. 
Y.;  30$:  s.  c.  40  Am.  Dec.  341;  Myer  v. 
Jacobs.  I  Daly  (N.  Y.),  33;  Holbrook  v. 
Wrigbl,  34  Wend.  (N.  Y.)  169;  s.  c,  35 
Am,  Dec.  607;  Btyce  v.  Brooks.  36 
Wend.  (N.  Y.)  367;  Hoy  v.  Reade.  1 
Sweeney  (N.  Y.),  bafi;  Patterson  v.  Mc- 
Gahey.  8  Mart.  (La.)  4S61  s.  c,  13  Am. 
Dec.  398:  Cutters  v.  Baker,  3  La.  Ann. 
573;  Lambeth  v.  Turnbull.  5  Rob.  (La.) 
364;  ».  c,  39  Am.  Dec.  536;  The  General 
Quitman  v.  Packard,  33  La.  Ann.  70: 
Smith  V.  Williams.  33  La.  Ann.  3b8; 
Maxen  v.  Landrum.  31  La.  Ann.  3661 
McKenzie  v.  Nevins.  33  Me.  13S:  s.  c, 

38  Am.  Dec.  3911  Sewall  v.  Nichols.  34 
Me.  583;  Tift  1'.  Newsom,  44  Ga.  60O; 
ScbiSer  v.  Feagin,  si  Ala.  335;  Martin 
I/.  Pope.  6  Ala.  533;  s.  c,  41  Am.  Dec. 
66:  Sawyer  v.  Lorillard,  48  Ala.  333;  Jor- 
dan V.  James,  s  Ohio,  BS.  99. 

A  factor  who  has  received  a  consign- 
ment of  cotton  lorsale  from  the  guarditu) 
of  a  minor,  knowing  that  the  goods  be- 
long CO  the  minor,  has  no  lien  on  the  pro- 
ceeds for  a  private  debt  due  him  by  ibe 
guardian.  Succession  of  Nonon,  34  La. 
Ann.  318.  And  see  Bell  :'.  Powell,  23 
La.  Ann.  796. 

Where  the  factor  comes  to  the  posses- 
sion of  the  goods  of  hiE  principal  after 
the  debt  has  been  created,  and  could  have 
had  no  influence  in  creating  the  debt,  his 
claim  of  lien  must  be  subordinate  to  the 
true  sute  of  the  ownership,  whether 
known  to  him  or  not.  Barry  v.  Bonin- 
ger.  46  Md.  59. 

The  lien  extends  to  the  amount  re- 
ceived from  ati  insurance  company  with 
whom  the  goods  have  been  insured  by 
the  factor  for  the  benefit  of  his  principal 
for  loss  sustained.  Johnson  v,  Camp- 
bell, 130  Mass.  449. 

But  Ibe  iatta  fidi  holder  of  a  draft 
drawn  against  the  goods,  shipped  with 
bill  of  lading  assigned,  has  a  lien  upon 
the  goods  in  the  hands  of  the  consignee, 
and  can  recover  from  him  the  proceeds 
of  their  sale,  even  though  the  consignor 
ia   indebted  to  the  consignee  on  a  geo- 


tttixt  ■  factor  liable  for  1 
ds,  demand  must  be  made  while  the 
ly  or  its  proceeds  are  in  his  hands. 
lUSi  be  shown  that  be  had  notice  of 
rner's  rights,  or  of  the  want  of 
'  tbe  party  placing  the  goods  in  his 
Roach  V.  Turk,  9  Heisk.  (Tenn.) 
.  c.  14  Am.  Rep.  360;  oveiruliag 
V.  Pope,  5  Coldw.  (Tenn.)  413. 
se  a  factor  in  remitting  to  his  prin- 
idoraes  a  bill  of  exchange  received 
rment  of  goods  sold,  this  raises 
lility  on  his  part  toward  the  latter, 
it  may  be  shown  that  at  the  lime 
.  indorsement  he  intended  to  as- 
a  personal  liability.  Sharp  v. 
C  5  Whan.  (Pa.)  388;  s.  c,  34  Am. 
H. 

;pting  the  final  account  of  a  factor 
It  objection  discharges  him  from  all 
'  liability  to  account  for  sales  made 
1  on  credit,  the  proceeds  of  which 
1  not  collected.  Rion  v.  Gilly,  6 
(La.)  417;  s.  c..  la  Am.  Dec.  483. 
ligbler  f .  Savage  Mfg.  Co. .  13  Md. 
c,  71  Am.  Dec.  600. 
rre  goods  consigned  to  a  factor  are 
h  inadvertence  so  marked  as  to 
d  the  factor  as  to  the  ownenhip, 
e  paid  the  proceeds  over  to  the 
party,  be  will  not  be  held  liable  to 
leowner.     Haysf, Warren,  46  Mo. 

tory  on   Ag.  %  376;  3  Kent  Com. 

[arvia  v.  Rogers,  15  Maas.  389; 
Durant,  7  Allen  (Mass.),  408;  s.  c., 

1.  Dec.  695;  Weed  v.  Adams,  37 
378;  Mattbews  v.    Menedger,    3 

m  (U-  S.),  145;  GibMin  v.  Stevens. 

>.  (U.  5.)  384,  400:  Peisch  V.  Dick- 
Mason  (U.  S.),  9;  Burrill  v.  Pbil- 
Gftll.  (U.  S.)  360;  Tbe  Frances,  8 


mghto. 
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-eral  account.     Lee  v.  Bo  wen,  5  Biss.  (U. 

S.)  154. 

Factor  accepting  draft  on  the  faith  of 
goods  consigned  to  him  is  making  an 
advance  on  the  goods,  and  has  for  the 
amount  the  same  lien  or  privilege  as 
though  the  money  had  been  paid.  Lam- 
beth V,  Turnbull,  5  Rob.  (La.)  264;  s.  c, 


Under  statutes, factors  in  Louisianaand 
Georgia  may  have  a  lien  for  money  ad- 
vanced to  a  planter  to  enable  him  to 
raise  a  crop,  as  well  as  for  actual  supplies. 
The  General  Quitman  v,  Packard,  22 
La.  Ann.  70;  Smith  v,  Williams,  22  La. 
Ann.  268;  Richardson  v,  Dinkg^ve,  26 
La.  Ann.  651;  Tift  v.  Newsom.  44  Ga. 


39  Am.  Dec.  536:  Eaton  v,  Truesdail,  52  600;  Thomason  v.  Poullain,  54  Ga.  306. 

111.  307;  Vail  V,  Durant,  7  Allen  (Mass.),  Compare  Moore  v.  Gray,  22  La.  Ann.  289; 

408;  s.  c,  83  Am.  Dec.  695;  Nesmith  v,  Bres  v.  Cowan,  22  La.  Ann.  438. 
Dyeing,  etc.,  Co.,  i  Curt.  (U.  S.)  130.  But  a  factor  can  acquire  no  such  lien 

Tiie  claim  of  the  factor  upon  property  in  Louisiana,  where  the  crops  have  been 

consigned  to  him  can,  however,  never  raised  in  Mississippi,  where  the  statute 

exceed  the  extent  of   his  lien.     He  has  does  not  provide  for  such  a  lien,  and  the 

but  a  limited  right,  which  is  sometimes  crops  were  afterwards  shipped  to  Louisi- 

called    a  special  property,  but  is  never  ana.    Delop  v.  Windsor,  26  La.  Ann.  185. 
regarded  as  a  general  ownership.  United         And  to  have  a  right  to  the  lien  the 

States  v.  Villalonga,  90  U.  S.  35;  Heard  party   who    makes   the    aavances  must 

V.  Brewer,  4  Daly  (N.  Y.),  136;  Williams  allege  in  his  affidavit  that  he  is  either  a 

V.  Tilt,  36  N.  Y.  319;  Jordan  v.  James,  factor  or  amerchanL  Gunn  z/.  Patiishall, 

5  Ohio,  88,  99;  Hall  v.    Hinks.  21   Md.  48  Ga.  406. 
406.  But  an  agreement  to  consign  and  pay 

Goods  belonging  to  the  principal  can-  commissions  on  his  entire  crop  to  his  fac- 

not  be  attached  for  the  personal  debts  of.  tors  was  held  not  to   be   binding  after 

the  factor,  even  though  he  has  possession  their  refusal  to  fulfil  their  stipulations  as 

and  the  right  to  sell,  as  long  as  he  is  under  to  paying  certain  drafts  and  taxes.   Nalle 

obligation  to  account  for  them  or  the  pro-  v.  Conrad,  30  La.  Ann.  pt.  I,  503. 
ceeds  to  his  principal.     Loomis  v.  Bar-         A  factor's  lien  extends  to  all  sums  for 

ker,  69  III.   360;  Holly  v.  Huggeford,  8  which  a  factor  has  become  liable  as  a 

Pick.  (Mass  )  73;  s.  c,  19  Am.  Dec.  303;  surety  or    otherwise   for   his  principal. 

Blood  V.  Palmer,  11  Me.  414;  s.  c,  26  whether  the  suretyship  has  resulted  from 

Am.  Dec.  547.  the  nature  of  the  agency,  or  it  has  been 

An  agreement  to  consign  goods  to  an  undertaken  upon  the  footing  of  such  a 
insolvent  for  sale  is  not  fraudulent  in  lien.  But  it  does  not  extend  to  other  in- 
law as  to  creditors,  and  vests  no  property  dependent  debts  contracted  before  and 
in  the  consignee  subject  to  levy  where  without  reference  to  the  agency.  Story 
such  agreement  provides  for  sale  not  on  Agency,  §  376;  Drinkwater  v.  Good- 
below  invoice  prices,  which  are  to  be  paid  win,  Cowp.  251;  Hammonds  v.  Barkley, 
to  the  consignor,  the  consignee  to  keep  2  East.  227;  Hidden  v.  Waldo,  55  N.  Y. 
all  over  that  and  return  the  goods  re-  294;  Stevens  v.  Robins,  12  Mass.  182; 
maining  unsold.  McCullough  v.  Porter,  Nudd  v.  Burrows,  91  U.  S.  426;  Hodgson 
4  W.  &  S.  (Pa.)  177;  s.  c.  39  Am.  Dec.  68.  v.  Payson,  3  H.  &  J.  (Md.)  339;  s.  c.  5 

The  rule  that  one  who  receives  goods.  Am.  Dec.  439. 
and  has  an  option  to  return  the  identical         A  factor  under  a  </<?/ rr(r//m?  commission 

goods  or  others  equivalent,  is  a  purchaser  made  advances   to   his   principal  in  the 

and  not  a  bailee,  does  not  apply  to  fac-  form  of  notes  and  acceptances,  and  failed, 

tors  who  act  throughout  for  their  princi-  HeU^  that  his  receiver  was  entitled,  as 

pals,  although   they   fulfil    their  duty  if  against  the   assignee  and  general  credi- 

they  pay  over  the  price   instead  of  the  tors   of    the    consignor,    to    retain    the 

identical   goods.     Blood   v.    Palmer,    11  amounts    arising    from  the  sale  of   the 

Me.  414;  s.  c,  26  Am.  Dec.  547.  goods,  until  such  notes  or  acceptances 

A  factor  who  has  grain  consigned  to  were  surrendered  or  destroyed.  Frank- 
him,  but  who  advances  or  pays  no  money  lyn  v.  Sprague,  17  N.  Y.  Sup,  Ct.  589. 
on  the  same,  but  who  accepts  and  pays  SeealsoCabotz/.Etting.  7  Phila.(Pa.)437• 
<lrafts  on  general  account,  will  not  have  A  factor  agreed  with  a  planter  to  pay 
such  a  property  in  the  srrain,  either  gen-  to  A.  a  certain  sum  upon  receiving  a  cer- 
eral  or  special,  as  to  give  him  a  right  to  tain  number  of  hogsheads  of  sugar.  Part 
maintain  an  action  against  the  carrier  for  of  the  sugar  was  received  by  the  factor, 
damages  resulting  from  a  delay  in  trans-  but  he  had  to  pay  and  did  pay  certain 
portation,  especially  when  it  is  provided  liens  on  the  other  part  aggregating  to  an 
by  contract  that  the  grain  must  first  pass  amount  which  absorbed  the  entire  pro- 
inspection.  Cobb  V.  111.  Cent.  R.  Co.,  ceeds  of  the  latter  portion.  Held,  that 
88  111.  394.  the  factor  was  liable  to  A.  only  on  the 

8d4 


L  '  MERCHANTS,         Lin  of  pBTehuinc  A«tor. 

fx  of  Purchasing  Factor. — A  purchasing  factor,  like  a  factor  for 
has  a  lien  on  the  goods  in  his  hands  not  only  for  a  claim  for 
nces  and  expenses  he  may  have  against  the  identical  goods, 
ilso  for  a  general  balance  of  account.^ 

'ods  must  be  in  Factor's  Possession. — A  factor  can  only  claim  a 
on  goods  lawfully  in  his  possession  as  a  factor.  Possession 
ined  by  an  illegal  act  or  in  bad  faith  sustains  no  lien.^ 

».  and  tbereoa  only  to  the  extent  Stevens  v.  Robins.  I3  Mast.   iSa.     Com. 

proceeds  ihereof.  Moote  v.  Clapp,  pare  Williams  v.  Littlefield,  13  Wend.  (N, 

Ann.  690.  v.)  363.  370. 

\itn  upon  the  goods  or  moneys  Where    commercial  correspondents,  on 

ed  as  ihe  proceeds  of  the  gDods  to  the     ordei     of     a    principal,      make     a 

factors  against  loss  upon  accept-  purchase  ot  propeity  ultimately  for  him, 

md  indorsements  for  Iheir  priiici-  but   on  their   own    credit,   or  with  their 

I  not  lost  when  they  mingle  sach  own  funds,   and   such   course  is  contem- 

•rith  other  funds  in  [heir  hands;  plated    when    the   order   is    given,   they 

they  have  done  so,  the  subsequent  may  retain  title  in  thrmsrlves  until  they 

mcnt  of  their  estate  in  insolvency  are    reimbursed.     .This     may    be    done 

01  enable  the  consignors  to  main-  by   taking  the  bill  of  sale  in  their  own 

n  action  therefor  as  long  as  the  Ha-  name,  and  when  the  property  is  shipped, 

upon  Ihe  acceptances  and  Indorse-  taking  from  the  carrier  a  bill  of  lading  in 

continues.     Vail    v.     Duranl,    7  such  leims  as  to  show  that  they  retain  the 

(Mass.),  408;  s.  c,   S3  Am.   Dec.  power  of  control  and  disposition  of   it. 
This  bill  of  lading  confers  upon  the  per- 

:re  the  factor  has  accepted  Ihe  con-  son  in  whose   favor   it   is    issued    or  to 

rnt  itiib   instructions   to, pay  the  whom   it   is  transferred,  the   title  to  tbe 

ds   10  a  particular  person  or  for  goods;  and  this  although  the  transaction 

ipeciGj.l  purpose,  he  has  no  lien  for  is  not   intended  to  give   the    permaoent 

neral  litlance.     Goodhue   v.    Mc-  ownership,  but  to  furnish  security  for  ad- 

,  3  Ll  Ann.  sB;  Frith  i'.  Forbes,  4  varices  of  money  or  discount  of  commer- 

F.  &  J   409.  cial  paper  made  upon  the  faith  of  it.  Third 

tie  debt'.rs  shipped  to  their  credi-  personsdealingwith property  thusshipped, 

IS  (actor.1,  cotton,  with  directions  to  though  acting  in  good  faith,  in  the  regular 

and  pay  n  note  held  by  them,  and  course  of  business,  and  paying  value,  are 

(actors  ilid  seil  the  cotton  and  it  affected  by  and  chargeable  with  construc- 

it  enougn  to  pay  off  the  note,  this  live  notice  of  the  contents  of  the  bill  of 

1  exiiagtishment  of  the  debt,  and  lading.       Farmers'    &    Mech.    Bank    v. 

Klitors  roiild  not  thereafter  recover  Logan,  74  N.  Y.  568;  Farmers'  &  Mech. 

IL     Hatcl.er  v.  Comer,  73  Ga.  418.  Ban^  v-  Atkinson,  74  N.  Y.  587. 

■here  he   has  received  cotton  tor  A  factor  has  no  lien  upon  the  goods  of 

oni   a  tenant,  knowing    that  one  his  principal  when  (he  general  balance  of 

of  [he  ciiuon  belongs  10  the  ten-  account  is  against  him;  and  In  such  case 

landlord,  ind  with   instructions  to  advances  made  by  the  factor  in  the  btisi- 

[o  the  landlord's  credit  when  sold,  nesa  will  be  deemed  to  have  been  made  in 

mot  app'y  it  to   payment   ol   ad-  liquidation  of  his  indebtedness  pm  laHle. 

\  made  t<i  the  tenanu.     Branch  v.  McGraft  v.  Rugce,  60  Wis,  406;  s.  c  50 

ise.  55  Gi.  31.  Am.  Rep.  378;  Weed  v.  Adams,  37  Conn, 

ley  havfag   been    advanced  by   a  378;  Jordan  v.  James,  5  Ohio,  99;  Enoch 

to  pur.- base   cotton,  upon  ihe  se- '  i>.  Wehrkamp,  3  Bosw.(N.  V.)  398;  Becbe 

of  su'li  cotton   being  shipped  Co  v.  Mead,  33  N.  Y.  587. 

be  perMin  receiving  Che  advances  The  burden  of  showing  chat  a  general 

t  dirert  the  proceeds  of  cotton  so  balance  against  a  factor  is  due  to  losses  for 

^d  to  be  applied  to  another  debt,  which  he  is  not  responsible  is  upon  the  party 

lecredilor,  as  factor,  had  a  factor's  asserting  it,  and   it  will  not  be  presumed 

poo  Che  cotton  in  his  possession,  it  merely  from  the  fact  that   the  principal, 

t  bsen  purchased  with  money  ad-  after  commencing  an  action    to  recover 

d  by  him,  and  he  therefore  had  the  goods  seized  by  the  creditors  of  the  factor, 

o  jpply  the  proceeds  of  its  sale  to  turns  over  to  the  factor  the  outstanding 

^payment  of  his  advances.     Frost  credits  and  accounts  ot  the  business.     Mc- 

ithersbee.  23  S.  Car.  3S4.  Graft  v.  Rugee,  60  Wis.  406;  s.  c,  50  Am. 

4N.y. 
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497;8.c.,  55  Am.  Dec.  29o;Winterv.Coit,  to  him  as  a  factor  to  sell,  and  with  the- 
7  N.  Y.  388;  s.  c,  57  Am.  Dec.  522;  proceeds  to  pay  a  sum  due  him,  if  the 
Marine  Bank  v.  Wright,  48  N.  Y.  i;  property  is  seized  under  attachment  against 
Thacher  v,  Hannahs,  4  Robt.  (N.  Y.)  407;  the  consignor  before  it  reaches  the  con- 
Ryberg  v,  Snell,  2  Wash.  (U.  S.)  403;  signee,  the  bill  of  lading  will  vest  no  prop- 
Hamilton  z/.  Campbell,  9  La.  Ann.  531 ;  erty  in  the  consignee.  See  also  Saunders 
Brown  v,  Wiggin,  16  N.  H.  312;  Wood-  v,  Bartlett,  12  Heisk.  (Tenn.)  316;  Oliver 
ruff  V,  Nashville,  etc.,  R.  Co.,  2  Head  v,  Moore,  12  H.isk.  (Tenn.)  482;  Delop 
(Tenn.),  87;  Oliver  v,  Moore,  12  Heisk.  v.  Windsor,  26  La.  Ann.  185;  Chaffraix  v. 
(Tenn.) 483;  Elliot  v.  Bradley,  23  Vt.  217;  Harper,  26  La.  Ann.  22:  Walter  v.  Ross, 
Bruce  v,  Andrews,  36  Mo.  593;  Byers  v,  2  Wash.  (U.  S.)  283;  Bailey  v,  Hudson. 
Danley,  27  Ark.  77;  Rice  v,  Austin,  17  River  R.  Co.,  49  N.  Y.  70. 
Mass.  197;  Allen  v.  Williams,  12  Pick.  To  give  a  factor  a  lien  upon -goods  con- 
(Mass.)  297;  Baker  v.  Fuller,  21  Pick,  signed  to  him,  but  not  actually  received, 
(Mass.)  318;  Lewis  v.  Galena,  etc.,  R.  Co.,  the  consignment  must  be  in  terms  to  the 
40  III.  281 ;  Strahom  z/.  Union  Stock-  factor,  and  as  against  creditors  and  subse- 
yard  Co.,  43  111.  424.  quent  purchasers  of  the  consignor  it  is  re- 

The  equitable  lien  of  an  agent  for  ad-  quired  that  the  consignee    should    have 
vances  zxA   commissions  only  continues  made  advances  and  acceptances  upon  the 
in  him  so  long  as  be  has  possession  of  the  faith  of  the  particular  consignments.  Davis- 
lands  or  title  papers  aAd  the  debt  remains  v.  Bradley,  28  Vt.  118;  s.  c,  65  Am.  Dec. 
unbarred  by  the  Statute  of  Limitations.  226. 
Byers  v.  Danley,  27  Ark.  77.  Where  the  principal  is  indebted  to  the 

The  possession  may  be  constructive,  as  factor  for  advances,  and  has  agreed  to  ship- 
by  an  assignment  of  bills  of  lading,  ware-  the  goods  to  the  latter  for  sale,  from  the 
house  receipts,  or  other  documents  which  proceeds  of  which  the  advances  are  to  be 
show  an  intention  to  vest  the  title  to  the  paid,  the  factor  has  no  security  against  the- 
goods  in  the  factor.     Davis  v,  Bradley,  28  goods  in  preference  to  a  bank  discounting 
Vt.  118;  s.  c,  65  Am.  Dec.  226;  Gibson  a  bill  of  exchange,  drawn  by  the  principal 
V,   Stevens,   8   How.  (U.  S.)  384,    399;  against  the  factor  on  the  faith  of  a  bill  of 
Nesmith  t/.  Dyeing,  etc.,  Co.,  i  Curt.  (U.  lading.     Marine  Bank  z/.  Wright,  48  N. 
S.)  130;  Heard  v.  Brewer,  4  Daly(N.  Y.),  Y.  5;  Davenport  Nat.  Bank  v.  Homeyer, 
136;  Dows  V.  Greene,  34  N.  Y.  638;  Hoi-  45  Mo.  145;  Fifth  Nat.  Bank  of  Chicago- 
brook  V,  Wight.  34  Wend.  (N.  Y.)  169;  s.  v,  Bayley,  115  Mass.  338;  Newcomb  v, 
c,  35  Am.  Dec.  607;  Bank  of  Rochester  Boston,   etc.,    R.   Co.,    115   Mass.    330  ;. 
V,  Jones,  4  N.  Y.  497;  s.  c,  55  Am.  Dec.  Alderman  v.  Eastern  R.  Co.,  115  Mass. 

r;  Bailey  v.  Hudson  River  R.  Co.,  49  N.  233. 
70;  Hall  V,  Hinks,  21  Md.  406;  Vall6        Placing  goods  upon  drays  of  an  agent  of 

V.  Cerr6,  36  Mo.  575;  Lewis  v.  Galena,  factors  for  the  purpose  of  having  them 

etc.,  R.  Co.,  40  III.  281 ;  Strahom  v.  Union,  transferred  to  their  warehouse,  places  them' 

etc.,  Co.,  43  111.  424.  in  the  factors'  possession  sufficiently  tO' 

The  mere  agreement  to  ship  goods  in  support  their  lien  from  that  time.    Burrus- 

satisfaction  of  antecedent  advances  will  not  v.  Kyle,  56  Ga.  24. 

in  general  give  the  factor  or  consignee  a  In  some  cases  it  has  been  held  that  de- 
lien  upon  them  for  his  general  balance  until  livery  of  goods  to  a  common  carrier  for 
they  come  to  his  actual  possession;  but  if  transportation  to  the  consignee,  in  pur- 
there  is  a  specific  pledge  or  appropriation  suance  of  an  agreement  to  consign,  pre- 
of  certain  goods,  accompanied  with  the  in-  viously  made,  is  such  a  delivery  to  the 
tention  that  they  shall  be  a  security,  or  the  consignee  as  will  cause  his  lien  to  attach 
proceeds  as  a  payment,  and  they  are  de-  for  advances  made.  Elliott  v.  Cox,  48  Ga. 
posited  with  a  bailee,  then  the  property  is  39;  Hardeman  v,  De  Vaughn,  49  Ga.  596;. 
changed,  and  vests  in  the  individual  to  Wade  v,  Hamilton,  30  Ga.  450;  Nelson  v. 
whom  they  are  to  be  delivered  by  the  de-  Chicago,  etc.,  R.  Co.,  2  Bradw.  (111.)  180. 
positary.  Desha  v.  Pope,  6  Ala.  690;  s.  Others  hold  that  actual  possession  only 
c,  41  Am.  Dec.  76;  Strahom  v.  Union,  will  be  sufficient,  and  that  assignment  of 
etc.,  Co.,  43  111.  424;  Bmce  v,  Andrews,  the  bill  of  lading  does  not  give  such  a  con- 
36  Mo.  593.  structive  possession  as  to  cause  the  lien  ta* 

In  Bonner  zf.  Marsh,  10  S.  &M.  (Miss.)  attach.     Saunders  v,  Bartlett,  12  Heisk. 

376;  8.  c,  48  Am.  Dec.  754,  it  was  held  (Tenn.)  316;  Oliver  v.  Moore,  12  Heisk. 

that    a  consignment  of  goods  by  bill  of  (Tenn.)  482;  Woodruff  v,  Nashville,  etc, 

lading  vests  the  property  in  the  consignee  R.  Co.,  2  Head  (Tenn.),  87. 
only  when  made  in  pursuance  of  a  prior        The  lien  of  a  factor  for  advances  and 

contract  with  the  consignor;  but  where  liabilities  incurred  does  not  extend  only  to^ 

without  any  special  contract  it  is  consigned  the  property  consigned,  but  when  sola  to« 

886 
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How  Lost, — Where  the  lien  once  attaches  it  can  only  be  lost  by 
an  act  of  the  factor.  It  cannot  be  defeated  by  a  levy  of  an  attach- 
ment of  the  goods  against  his  principal,  nor  by  a  sale  by  the  prin- 
cipal. .  If  he  is  wrongfully  deprived  of  the  goods  he  can  recover 
them.* 

Waiver, — The  factor  can  waive  his  Hen  by  voluntarily  surrennder- 
ing  the  property  to  which  it  attaches.* 


the  proceeds  of  the  sale  in  the  hands  of  the 
vendee,  and  the  securities  therefor  in  the 
hands  of  the  factor.  Biander  v,  Phillips, 
i6  Pet.  (U.  S.)  121,  129;  Brown  v.  Mc- 
Grau,  14  Pet.  (U.S.)  479;  Daniel  v.  Swift, 
54  Ga.  113;  Brown  v.  Combs,  63  N.  Y. 
598;  Houghton  V,  Matthews,  3  B.  &  P. 

489. 
A  factor  does  not  lose  his  lien  upon  a 

crop  for  advances  made  towards  its  cul- 
tivation, where  he  buys  the  crop  at  a 


being  ignorant  that  the  three  mills  are 
owned  by  the  defendant,  and  the  ac- 
counts of  the  three  concerns  being  kept 
separate,  in  an  action  brought  by  the. 
plaintiff  to  recover  the  balance  of  an  ac- 
count with  the  mill  run  under  the  name* 
of  the  defendant,  where  the  answer  is  a 
general  denial  and  payment,  the  defend- 
ant will  not  be  allowed  to  show  that  9u 
balance  is  due  him  upon  the  account  be- 
tween plaintiff  and  another  of  the  mill^ 


sheriff's  sale.  The  lien  is  then  transferred  which  should  be  credited  him  in  this  suit, 
from  the  goods  to  the  proceeds.     Howe  and  such  balance  can  only  be  availed  of 
V.  Whited,  31  La.  Ann»  495.  by  way  of  set-off;  and  defendant  cannot 
The  factor  in  making  advances  to  his  show  that  there  were  in  the  plaintiff's 
principal  must  act  in  good  faith  in  order  bands  goods  from  the  mill  run  in  defend- 
to  sustain  his  lien.     Where  he  advanced  ant's  name  which  were  not  included  in. 
money  to  his  principal  whom  he  knew  to  the  account  sued  on.      Talcott  v.  Smith,., 
be  insolvent,  to  enable  him  to  buy  cattle  8  N.  Eastern  Repr.  (Mass.)  413. 
to  be  shipped  to  him  for  sale,  the  pro-        1.  Grieff    t/.    Cowguill,    2   Cincinnati^ 
ceeds  to  be  credited  to  the  principal,  it  (Sup.    Ct.),    58;    2    Disney    (Ohio),   54;. 
was  held  that  such  transaction  created  Brownell   v,  Carnley,   3   Duer  (N.  Y.), . 
the    relation    of    debtor   and    creditor,  9;    Cook   v.    Kelly,   9    Bosw.    (N.   ¥.)■* 
and  that  factor  had  no  lien  which  would  358;    Green   v,   Clarke,    12  N.  Y.   343^ 
give  him  a  preference  over  the  other  Muller  v.  Pondir,  55  N.  Y.  325;  Bank. 


creditors  of  the  bankrupt.     Nudd  v.  Bur- 
rows, 91  U.  S.  426. 

But  where  a  factor  had  a  lien  for  sup- 
plies under  a  Georgia  statute  upon  the 
growing  crop  of  a  planter  made  in  1872, 
and  the  planter  in  the  fall  and  winter 
succeeding  delivered  to  a  warehouseman 
19  bales  of  cotton,  with  instructions  to 
apply  the  proceeds  to  debts  due  C.  and 
D.  and  the  balance  to  a  debt  due  the 
factor  for  1871,  which  was  done,  and 
subsequently  the  planter  delivered  other 
19  bales  to  the  warehouseman  with  in- 
structions to  apply  the  proceeds  to  his 
lien  upon  the  crop  of  1872,  it  was  held 
that  proof  that  the  warehouseman  was  the 


V,  West,  46  Me.  15;  Lambeth  v.  Turn^ 
bull,  5  Rob.  (La.)  264;  s.  c.  39  Am. 
Dec.  536;  Maxen  v.  Landrum,  21  La. 
Ann.  366;  Eaton  v,  Tniesdail,  ^2  111.. 
307;  Drink  water  v.  Goodwin,  Cowp.  251.. 

Where  the  lien  attaches  while  the 
goods  are  in  transit,  the  death  of  the 
principal  during  such  transit  does  not 
defeat  the  lien  where  the  factor  has 
made  actual  advances  or  incurred  ex- 
penses on  the  consignment.  Hammond. 
V.  Barclay,  2  East,  227;  Lemprierer  v^ 
Paisley.'  2  T.  R.  485. 

But  the  principal  may  dissolve  it  b^ 
tendering  the  amount  due.  Scarfe  v,. 
Morgan,  4  Mees.   &  W.    270;  Jones  v,\ 


general  agent  of  the  factor  did  not  render    Tarleton,  9  Mees.  &  W.  675 ;    Gage  v, 
the  transaction  as  to  the  first  19  bales    Allison,  i  Brev.  (S.  Car.)  495:8.  c.,2Am. 


such  a  fraud  upon  the  judgment  creditors 
of  the  planter  as  to  postpone  the  factor's 
lien  upon  the  second  19  bales  to  judg- 
ment liens  against  the  planter.  Thoma- 
son  V,  Poullain,  54  Ga.  306. 

Where  the  plaintiff,  a  commission-mer- 
chant, receives  consignments  from  the 
defendant,  a  manufacturer,  who  is  the 
owner  of  three  different  mills,  run  under 


Dec.  682;  Beebe  v.  Mead,  33  N.  Y.  587. 

2.  Lickbarrow  v.  Mason,  6  East,  21; 
Bligh  r.  Davies,  28  Beav.  211;  Sawyer 
V,  Lorrillard.  48  Ala.  332. 

But  where  the  delivery  is  conditional,, 
and  such  that  factor  still  retains  control' 
over  the  goods,  the  lien  is  not  lost.  Mat- 
thews V,  Menedger,  2  McLean  (U.  S.)>. 
145;    Winne  v,    Hammond,   37   111.  99; 


three  different  names,  one  being  carried    Jordan  v,  \9XSkt%t  5  Ohio,  88;  CatOF  v. 
on  in  the  name  of  defendant,  the  plaintiff    Merrill,    16   La.   Ann..   137;    Owen    tr*. 
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Principars  Personal  Security. — In  addition  to  the  Hen  upon  th< 
goods  of  his  ptincipal,  he  also  has  a  claim  upon  the  personal  secur 
ity  of  his  principal.  The  general  lien  of  factors  does  not  depenc 
upon  any  express  contract,  but  rests  upon  its  manifest  tendency  t( 
aid  the  interests  of  trade  and  commerce  and  to  promote  confi 
dence  and  a  liberal  spirit  on  the  part  of  factors  in  respect  to  ad 
vances  to  their  principals.  It  is  deemed  to  exist  in  all  cases  unti 
the  contrary  presumption  is  clearly  established.  The  factor  maj 
relinquish  his  lien  on  his  principal's  goods  without  at  all  afTectin^ 
his  personal  remedy ;  and  he  may  renounce  his  right  to  resort  tt 
the  person  and  look  alone  to  his  lien  for  reimbursement  of  his  ad 
vances.* 

Iglanor.  4   Coldw.  (Tenn.)  15;  Gragg  v.  -        ., 

Brown,  44  Me.  157;  Davts  v.  Bradlejf,  38  the  principal  f 

Vl,  iiS;  s.  r...  6;  Am.  Dec.  326;  Bakers,  vances  and  coinmissions  npon  (be  sale 

Fuller,  St  Pick.  (Mass.)  318;   Arcber  v.  McCroskcy  v.  Mabry.  45  Ga.  317. 

HcMechan.  3i  Mo,  43;  Bull  v.  Sigerson,         The  (actor's  lien  is  special,  and  settini 

34  Mo.  53.  up  another  and  untenable  claim  on  thi 

He  also  waives  his  lien  by  wrongfully  properly  defeats  it.     Winter  v,  Coit, 

selling  or  pledging  the  property.     I(  he  N.  Y.  a88. 

pledges  the  goods  for  his  own  debt,  or        The  factor  may  waive  his  lien  by  spe 

suffers  tbem  to  be  attached,  or  otbemise  dal  contract  at  the  time  of  (he  delivery  o 

parts  with  them  voluntarily,  the  lien  is  the  goods.     Schiffer  w.   Peagin,  51  Ati 

lost,  and   the   owner  may  trace  and  re-  335;  Tison  v.  Howard.  57  Ga.  410. 
cover  them,  or  be  may  sue  in  trespass  if         1.  Martin  i'.  Pope.  6  Ala.  533;  s.c.  4 

they,  are  forcibly  taken.   Hotly  i'.  HuKge-  Am,    Dec.  66;    Beckwiih   v.    Siblev.  i 

ford,  8  Pick. (Mass.)  73; S.C..  19  Am.  Dec.  Pick.  (Mass.)  482;  Burrell  i>.  Phillips, 

303:    Jarvis  v.    Rogers,    ij   Mass,    3S9,  Gall.  (U.  S)  360;  Peisch  v.  Dickson. 

396.  Ma'on(U.  S.),  g. 

Whcreapurchasingfactor  had  transmit-         InCorlicsf.  Cummings.  6Caw.  (N.  Y. 

ted  two  distinct  orders  for  goods,  and  on  iSl,  it  was  held  [hat  he  must  first  have  n 

ihe  arrival  of  the  first  parcel  delivered  an  sort  to  the  fund  if  it  can  be  made  avails 

invoice  of  ihe  same  to  Ihe  principal,  and  blc  before  the  principal  is  liable. 
accepted  hisdraft  fonhe  amount  thereof.         A  factor  may  sue  in  equity  to  enforc 

payable  at  a  future   day.     It  was   held  his  lien,  and  is  enlilled  to  judgment  ii 

that  by  bo  doing  he  had  waived  his  lien,  such  suit  for  any  deficiency  after  the  sal' 

which  olherwise  would  have  existed  on  of  such  goods.      Whitman  v.  Horlon,  4 

the  first  parcel  for  the  price  paid,  or  re-  N.  Y.  Superior  Ct.  531:  Gihan  r.  Star 

sponsibilily  assumed   on  account  of  the  ton,  9  N.  ¥.'476;  Strong  v.  Stewart, 

second  parcel,  and  upon  his  refusal   to  Heisk.   (Tenn.)   137;   Denney  v.  Wbee! 

deliver  up  the  first  parcel  an  action  of  wrighl.  60  Miss.  733. 
trover  was  held  to  lie  against  bim.  Btyce        A  factor  to  purchase  is  not  bound  i' 

V.  Brooks.  36  Wend.  (N,  Y.)  367.  the  first  instance  10  reson  to  (he  good 

A  neglect  to  enforce  t^ie  lien  on  the  purchased  for  payment  of  the  purchasr 

part  of  the  factor  will  work  as  a  waiver,  money  advanced  by  bim.     Such  advanc 

Grieff  v.  Cowguill,  3  Dis.  (Ohio)  54,  is  a  loan  (o  the  principal,  for  which.  t( 

But  a  warehouseman  and   factor  who  gelher  with  his  disbursements,  charge* 

has    made   advances   on    cotton    stored  and  commissions,  he  may  after  deman< 

with  him  Is  not  estopped  from  claiming  immediately'sue  the  principal  having  (h 

reimbursement  out  of  the  proceeds  of  ihe  lien  on  the  goods  as  a  collateral  sccuril; 

sale  thereof,  from  a  mere  omission  to  in-  Hoy  v.  Reade.  i  Sweeny  (K.  V.),  616. 
form  a  purchaser  of  the   cotton  that  he         A  factor  who  receives  consignments  c 

had  such  claim,  and  where  the  purchaser  goods  under  an  agreement  by  which  h 

left  the  receipts  for  the  cotton  with  the  is    to  advance   (o   his   principal  monc 

factor,  with  instructions  to  sell  It  (or  his  from  time  10  lime  as  the  latter  requirc- 

accounl.     Daniel  v.  Swifl,  54  Ga.  113,  (o  charge  him  interest  on  the  advanc< 

A  factor  against  whom  a  judgment  has  at  a  certain  rale,  to  sell  the  goods  coi 

been   rendered  in  favor  of  his  principal  signed  at  Ihe  market  price,   10  charge 

lor  Ihe  price  of  goodssold   by  the  factor  certain  commission  for  selliog,  and.iifti 
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ten  a  Personal  PriviU^. — The  factor's  right  to  a  lien  is  a  per- 
i!  privilege  and  cannot  be  transferred,  nor  can  the  question 
;  between  any  one  but  the  principal  and  the  factor.* 
aitkrupt  Acts — Fiduciary  Debts. — There  has  been  considerable 
fence  of  opinion  as  to  whether  a  factor  who  retained  the  money 
is  principal  was  a  fiduciary  debtor  within  the  meaning  of  the 
ted  States  Bankrupt  Acts  of  1841  and  1867  (repealed  in  1878), 

acts  providing  that  all  persons  owing  debts  "  which  shall  not 
:  been  created  in  consequence  of  a  defalcation  as  a  public  offi- 
or  as  executor,  administrator,  guardian,  or  trustee,  or  while 
ig  in  any  other  fiduciary  capacity,"  might  be  declared  bank- 
s,*  and  that  "  no  debt  created  by  the  fraud  or  embezzle- 
t  of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer  or 
e  acting  in  any  fiduciary  character,  shall  be  discharged  in 
Tuptcy. '  * 
mmisiioKs. — A  factor,  like  a  broker,  iS  entitled  to  a  remunera- 

for  his  services  in  the  form  of  a  commission ;  but  as  a  general 
no  commissions  are  due  before  tiie  whole  service  for  which  these 
missions  are  to  compensate  are  performed.  But  where  the 
ice  is  begun  and  an  important  part  performed,  and  the  factor 
evented  by  some  irresistible  obstacle  from  completing  it,  and 

^[iag  advances,  interest,  and  com-  in   a   tiducfary   capacity.      Chapman   v 

an,  10  pay  Ihe  balance  10  the  princi-  Forsyth.  3  Hon,  (U.  S.)  302:  /n  re  Smith. 

ind  if,  upon  settlement,  after  all  tbc  g  Ben   (U.  S.)  4^:  Zeperink  f.  Card,  11 

!  ire  sold,  a  balance  is  found  due  Fed.  Repr.  995;  Grover,  etc..  S.   M.  Co. 

rtor.the  principal  is  to  pay  it,  may.  r.  Clinton.  5  Biss.  (U.S.)  324.  Onsley  v. 

baring  made  large  advances  to  the  Cobin,  15  Nat'l  Bank  Rcr.  489;  Kinne  v. 

ipal  on  account  of  goods  not  sold,  GraS,  17  Nal'l  Bank  Reg.  319;  Woolsey 

'hich  have  been  on  hand  (or  several  v.  Cade,  54  Ala.  37S;  s.  c,  25  Am.  Rep. 

bs,  sue  the  principal  for  the  aniount  711;    Anstitl    v.    Crawford.    7    Ala.    335; 

t  advances  already  made,  withont  Hayman  f.   Pond,  7  Mete.  (Mass.)  328; 

ig  until    all    the  goods  are   sold.  Cronan  v.  Cotting.  104  Mass.  145;  Chip- 

I   V.    Thompson.   116    Mass,    1S3:  ley  v.  Frierson.  iS  Fla.  639;  Du  Pont  v. 

m  V.    Lefavour,   11    Mete.  (Mass.)  Beck,  8t  Ind.  271:  Curtis  v.  Waring,  91 
Pa.  St.  104;   Scon  T,.   Porter,  93  Pa.   St. 

ring  personal  security  on  a  note  for  38;  5.  c.  39  Am.  Rep.  719;  Kauffman  v. 

yand  supplies  furnished  a  planter  Alexander.    53   Tex.    56a;    Commercial 

ible  him  to  raise  a  crop  secured  by  Bank  v.  Buckncr,  1  La,  Ann.  1023. 

nrgia  statutory  lien  does  not  oper-  In  Ihe  following  cases  a  contrary  view 

s  a  waiver  of  the    lien.      Story   i/.  was  held;    Matteson  v.    Kellogg,    15   111. 

nov.  55  Ga.  56.  547;  Flagg  v.  Ely,  I  Edm.  Sel.  Cas.  (N. 

Hotly  V.  Huggeford,  S  Pick.  (Mass.)  Y.)  106:  Whitaker  v.  Chapman.  3  Lans. 

I.  c.   11}  Am.   Dec.   303;   Ames  v.  (N,  Y  )  155:  HardenbroOk  v.  Collson.  34 

er,  4a  Me.  197;  s.  c.  66  Am.  Dec,  Hun  (N.  V.),  475:  In  f«  Seymour,  I  Ben. 
(U.  S.)  348;  /«  n  Kimball,  2  Ben.  {U.  S.) 

Extends,  however,  to  Ihe  factor's  ex-  SS4:  6  Blatchf.  292;  Treadwell  v.  Hollo- 

irs  and    administrators.      Gage   v.  way,  12  Nat'l  Bank  Reg,  6t;  Lcmcke  n. 

an,   I  Brev.  (5.  Car.)  495;  s.  c.   2  Booth,  47  Mo.  385;  s.  c.  4  Am.  Rep.  316; 

Dec.  683.  Gay  v.  Farran,  2  Cin.  S.  C.  Rep.  (Ohio) 

S  U.  S.  Statutes  at  Large,  440;  Bou-  436;  Meador  v.  Sharpe,  54  Ga,  125; Jones 

Law  Diet.,  title  Bankrupt  Laws.  v.  Russell,  44  Ga.  460;  Banning  v.  Bleak. 

U,  S.  Rev.  Statutes.  |  5117.  ley,  27  La.  Ann.  257;  s.  c,  ii  Am.  Rep. 

I  the  following  case*  it  has  been  de-  554;  Desobry  v.  T8le,  31  La.  Ann.  809: 

dthauhey  come  not  wUhin  the  mean-  s.  c.  33  Am.  Rep.  332;  Brown  v.  Gar- 

ai  these  acts,  and  that  therefore  a  fae-  rard,  >S  La.  Ann,  S70;  Tale  v.  LafoTcal, 

-merchant  does  not  act  25  La.  Ann.  1B7. 
889 
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is  himself  without  fault,  it  would  seem  that  he  may  demand  a 
proportionate  compensation.* 

Del  Credere  Commissions, — Sales  by  a  factor  with  a  guaranty  of 
the  price  from  the  factor  to  the  owner  are  common  in  all  commer- 
mercial  countries.  In  Europe  they  are  commonly  called  del  credere 
contracts,  and  the  commission  charged  by  the  factor  and  intended 
to  cover  not  only  his  services  in  selling  but  his  risk  in  insuring  the 
payments  is  called  a  del  credere  commission.  Such  a  contract 
need  not  be  in  writing.* 

Principal  Debtor  or  Surety. — Although  formerly  a  different  doc- 

1.   Parsons  on  Contr.  (7ih  Ed.)  109.  Gregory,  21  Iowa,  326;  Talcott  v.  Chew, 

The  parties  entered  into  a  contract  by  27  Fed.  Repr.  273;  Segar  v.  Parrish,  20 

which  defendants  agreed  to  sell  the  goods  Gratt.  (Va.)  672;  White  v.  Chapman,  i 

manufactured  by  plaintiff  on  commission.  Stark.  113. 

Plaintiff  guaranteed  to  supply  defendants  A  factor  to  whom  goods  have   been 

with  goods  to  at  least  the  value  of  a  sum  consigned  for  sale  is  not  entitled  to  comr 

specified,  and  in  case  of  failure  so  to  do  missions  if  he  sells  the  goods  and  fails  to 

defendants  were  entitled  to  the  agreed  render  accounts,  converting  the  proceeds 

commissions  on  that  sum.     Either  party  to  his  own  use.     Brannan  v.  Strauss,  75 

had  the  right  to  terminate  the  agreement  III.  234. 

by  giving  to  the  other  a  year's  notice.  Nor  where  he  violates  his  instructions 

In  an  action  to  recover  proceeds  of  sales  as  to  the  sale.     Zurn  v,  Noedel,  113  Pa. 

in  defendant's  hands,  the  referee  found  St.    336;    Larminie  v,   Carley,   114   IlL 

that  plaintiff  was  led,  by  acts  and  assur-  196. 

ances  of  defendants,  to  believe  that  they  Where  a  factor  had  made  advances 

would  only  charge  commissions  there-  on  the  growing  crop  of  a  planter  with 

after  on  actual  shipments  and  were  in-  the  understanding  that  the  entire  crop 

duced  thereby  to  refrain  from  giving  no-  should  be  shipped  to  him  for  sale,  and 

tice  of  a  termination  of  the  agreement,  the  planter  shipped  part  of  the  crop  to 

Held,  that  defendants  were  Estopped  from  another  merchant,  it  was  held  that  the 

claiming  thereafter  commissions  under  factor    could    recover    his  commissions- 

the  guaranty  in  the  contract.     Pelgian  which  he   would  have  charged   on   the 

Glass  Co.  V,  Pabst,  loi  N.  Y.  621.  part  of  the  crop  shipped  to  the  other 

Where  an  agent  or  commission-mer-  merchant.     Thornhill  v.  Picard,  24  La. 

chant  purchases  grain  for  his  principal  on  Ann.  159. 

his  order  to  do  so,  he  can  only  recover  2.  2  Parsons  on  Contr.  (7th  Ed.)  13; 
of  the  latter  his  commissions,  unless  he  Couturier  v,  Hastie,  16  E.  L.  &  Eq.  562; 
has  actually  paid  for  the  grain,  or  the  8  Exch.  40;  Grove  v.  Dubois,  i  T.  R. 
loss  legally  sustained  by  the  seller,  in  112;  Swan  v,  Nesmith,  7  Pick.  (Mass.) 
which  event  he  may  also  recover  what  he  220;  Dalton  v.  Goddard,  104  Mass.  497; 
has  thus  been  required  to  pay.  It  is  not  Bradley  v,  Richardson.  23  Vt.  720;  Lev- 
sufficient  that  the  agent  purchasing  may  erick  v,  Meigs,  i  Cow.  (N.  Y.)  645;  Cart- 
be  legally  liable,  but  he  must  have  sus-  wright  v,  Greene,  47  Barb.  (N.  Y.)  9; 
tained  damage  by  actual  payment.  Brand  Wolff  v,  Koppell,  5  Hill  (N.  Y.),  458; 
V.  Henderson,  107  111.  141.  s.  c,  2  Denio  (N.  Y.),  368;  Sherwood  t/. 

A  factor  or  other  agent,  who  is  guilty  Stone,  14  N.  Y.  268;  Lewis  v.  Brehme, 

of  fraud  or  gross  negligence  in  the  con-  33   Md.    412;  Thompson   v,   Perkins,   3 

duct  of  his  principal  s  business,  forfeits  Mas.  (U.  S.)  232. 

all  claim  to  commission  or  other  com-  A  consignment  of  goods  under  a  spe- 
pensation  for  his  services.  And  where  cial  contract,  in  which  the  consignee 
he  knowingly  transmits  to  his  consignor  gives  his  acceptances  for  their  value  pay- 
a  grossly  false  and  fraudulent  account  of  able  at  sight  and  partly  at  a  future  day, 
sales,  and  does  not  enter  the  sales  on  his  and  agrees  to  account  for  the  whole- 
books  until  months  after  they  were  made,  price,  to  guarantee  the  sales,  and  to  re- 
and  then  enters  them  falsely,  no  credit  ceive  a  commission  of  20  per  cent,  with 
will  be  given  to  the  factor  or  his  books,  other  stipulations  making  him  primarily 
Fordyce  v.  Peper,  16  Fed.  Repr.  516;  liable  for  the  price  of  the  goods,  is  a  con- 
Dodge  V.  Tileston,  12  Pick.  (Mass.)  328;  signment  on  sale  as  distinguished  from  a. 
Beall  V.  January.  62  Mo.  434;  Smith  v.  consignment  on  del  credere  guaranty- 
Crews,    2    Mo.    A  pp.    269;    Vennum   v.  Exp,  Flannagans,  12  Bank.  Reg.  230. 
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trine  was  held,  it  is  now  well  settled  that  a  (actor  under  a  del 
credere  commission  is  not  liable  to  his  principal  as  a  principal 
debtor.  He  merely  guarantees  the  payment  of  the  purchase- 
money,  and  recourse  must  be  had  to  the  buyer,  on  whose  default 
only  the  factor  is  liable;  not  that  the  employer  must  sue  the 
buyer  before  he  sues  the  factor,  but  that  he  can  sue  the  factor 
only  because  the  buyer  neglects  or  refuses  to  pay,  and  when  he 
so  neglects  or  refuses.* 

To  be  Indemnified — A  factor  is  also  entitled  to  be  indemnified 
by  his  principal  for  all  losses  he  may  have  sustained  without  his 
fault,  and  in  transactions  made  for  his  principal.^  ^ 

1.  z  Parsons  on  Contr.  (7th  Ed.)  loi;  pal  not  in  the  del  cndere  factor.     Moore 

Story  on  Agency  (9th  Ed.)   §    215;    i  v.  Hillabrand,  37  Hun  (N.  Y.).  491. 

Chitty  on  Contr.   (nth  Am.  Ed.)  275;  Even  in  the  case  of  bankruptcy  of  the 

Wharton  on  Agency,   g  784;   Wolff  v,  factor.     Merrill  v.  Thomas,  7  Daly  (N. 

Koppell,  5  Hill(N.  Y.),  458;  s.  c.  43  Am.  Y.),  393;  Thompson  v,  Perkins,  3  Mas. 

Dec.  751.     See  also  opinion  of  .Senator  (U.  S.)  233. 

Hand  in  this  case,  2  Denio,  368;  Lever-  A  factor  under  a  ^<r/ ^fvi^f/ commission 

ick  V,  Meigs,  i  Cow.  (N.  Y.)  645;  Sher-  is  not  by  this  fact  relieved  from  the  ordi- 

wood  V.  Stone,  14  N.  Y.  267;  Holbrook  nary  skill,  care,  and  diligence  required 

V,  Wight.  24  Wend.  (N.  Y.)  169:  s.  c,  of  other  factors.    Wharton  on  Agency,  § 

35  Am.  Dec.  607;  Thompson  v.  Perkins,  785. 

3  Mas.  (U.  S.)  232;  Bradley  v.  Richard-  Factors  wrote  to  traders  who  proposed 

son,   23  Vt.   720;   Swan   v.  Nesmith,   7  to  consign  goods  to  them  for  sale  that 

Pick.  (Mass.)  220:  Morris  v.  Cleasby,  4  they  were  satisfied  that  they  were  taking 

M.  &  Selw.  574;  Couturier  v.  Hastie,  16  no  risk  in  advancing  80  per  cent  on  the 

E.  L.  &  Eq.  562;  8  Exch.  40.     Compare  invoice,   and  requested  that  the  goods 

Lewis  V.  Brehme,  33  Md.  412;  s.  c,  3  might  be  sent  to  them.     After  receiving 

Am.  Rep.  190.                                             ,  the  goods  they  wrote  again  asking  if  the 

He  guarantees  the  payment  of  the  pur-  consignors  understood  that  the  invoice 

chase-money,   but  where  he  collects  it  prices  were  to  be  guaranteed.    The  con- 

and  remits  to  his  principal  in  negotiable  signors  replied  that  they  did  not  expect 

paper  he  will  not  be  liable  where  through  the  factors  to  guarantee  over  80  per  cent, 

intervening  insolvency  of  the  maker  it  and  drew  on  them  for  that  amount.    The 

becomes  worthless,  unless  he  has  been  factors  paid  the  draft  and  then  sold  the 

iiegligent  in  selecting  the  paper.     Muller  goods  for  a  sum  which,  after  deducting 

V,  Bohlens,  2  Wash.  (U.  S.)  37S;  Sharp  their   commissions    and  other  charges, 

V.  Emmet,  5  Whart.  (Pa.)  288;  s.  c,  34  would  yield  less  than  80  per  cent  of  the 

Am.    Dec.    554;    Leverick    v,   Meigs,    i  invoice  prices.     Held^  that  in  accounting 

Cow.  (N.  Y.)  645.  with  the  consignors  they  were  not  en- 

Unless  he  remits  without  previous  au-  titled  to  be  allowed  any  charges,  by  way 

thority  or  direction  from  his  prin'^ipal,  of    commissions    or    otherwise,    which 

or  unless  he  guarantees  the  safe  arrival  would  reduce  the  proceeds  of  the  goods 

of  his  remittance  and  the  payment  of  the  to  the  consignors  below  80  per    cent. 

Kiper    for    an    additional    commission.  Dalton  v,  Goddard,  104  Mass.  497. 

euback  v,  Rother,  2  Duer  (N.  Y.),  227.  A  del  credere  commission  is  not  due 

But  where  he  takes  worthless  paper  in  where  the  factor  made  a  sale  on  credit, 

Sayment  he  will  be  liable.  Dunnell  v.  but  received  cash  in  consideration  of  a 
lason,  I  Story  (U.  S.)  543.  reduction  in  price.  Kingston  v,  Wilson, 
If  a  del  credere  factor  makes  a  remit-  4  Wash.  (U.  S.)  310. 
tance  to  his  principal  by  bill  of  exchange  2.  Where  a  commission-merchant,  by 
before  the  expiration  of  the  term  of  direction  of  his  principal,  sold  for  the 
credit  on  which  the  goods  were  sold,  it  latter  5000  bushels  of  wheat  to  be  deliv- 
will  be  considered  as  a  remittance  of  his  ered  at  any  time  during  the  current  year 
own  funds  in  discharge  of  a  personal  at  the  seller's  option,  and  after  an  ad- 
debt,  and  therefore  at  his  own  risk.  Heu-  vance  in  the  price  the  principal  refused 
back  V.  Rother.  2  Duer  (N.  Y.),  227.  to  stand  to  the  contract,  and  the  mer- 
The  title  to  the  unpaid  purchase-money  chant  settled  with  the  buyer  by  paying 
for  the  principars  goods  is  in  the  princi-  him  the  difference  between  the  contract 
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6.  Belfttion  of  Pactor  to  Third  Faitiei.— 3/it^  Su€  in  kis  Own  Nawu. 
—Where  a  factor  sells  the  goods  of  his  principal  he  may  sue  for 
the  price  in  his  own  name.    This  does  not  intmere,  however,  with 

the  right  of  the  principal  also  to  enter  suit,  even  where  his  name 
was  not  disclosed  in  the  transaction.^ 

price  and  Ih«  market  Tolue,  Ibe  principal  v.   Lcigb,  4  Camp.   IQ41  Drinkwaler  v. 

being  unknown  to  the  purchaser,  it  naa  Goodwin.  Conp.  aji. 

held  ihat  the  principal  was  liable  10  his  And  the  same  principle  holds  Kood  in 

ageni  for  the  sum  bo  paid  by  him,  and  ■  suit  for  damages  for  breach  of  contract 

also  for  his   commissions.      Searing  v.  Groover  v.  Warfield.  so  Ga  644.    Or  ia 

Butler.  69  111.  S7S.  a  suit  for  trespass  and  Ion  commilled  on 

Aconsignee  who,  aftersetlinggoodsfor  the  goods  while  in  his  hands.     Siory  on 

his  principal  and  remitting  ibe  proceeds.  Agency,  §  401  a.     Wbarlon  on  Agency. 

Is  obliged  to  take  the  goods  back  as  not  §  755.      Dnilcd  States  v.  Villalonga,  90 

being  equal  to  sample,  cannot,  without  U.  S.  35. 

a(  once  notifying  his  principal  and  dc-  A  factor  ma;  maintain  trover  or  le- 

manding  repayment,  require  to  be  indem-  plevin  where   the  goods  are  unlatrfully 

nified  for  |om   be   may  have  sustained  taken  from  him      Hoibrook  v  Wight.  14 

because  he  had  to  sell   the  goods  at  a  Wend.   (N.  Y.)  rdg;  s,  c.  35  Atn.  Dec. 

lower  price.      Maxwell   v.    Andinwood,  607;  Ladd  v.  Arkcll.  37  N.  Y.  Super.  Ci. 

15  Hun  (N.  y.),  III.     And  see  Beach  v.  35:  Villalonga  v.  U.  S..  %  Ct.  of  Q.  451. 

Branch,  57  Ga.  363.  Where  a  suit  is  brought  by  a  factor  on 

Wbete  it  is  the  usual  course  of  business  a  contract  made  by  him  In  the  nameoC 

for  a  factor  to  accept  bills  drawn  by  his  his  principal,  the  defendant   may  avail 

principal,  and  return  them  to  him,  10  be  himself  of  any  defence  be  may  have  been 

used  for  raising  money  as  he  pleases,  the  entitled  to  had  the  suit  been  brought  by 

factor's  possession  of  such  bills  bearing  the  principal.     Alkyns  v.  Ambler,  1  Esp. 

Uie  blank  indorsement  of  the  principal,  493 

is  sufficient/nntii/iuif  evidence  of  owner-  But  no  s 

ahip  to  enable  the  factor  to  recover  from  from  (be  p 

the  principal  the  money  paid  thereon  at  to   defeat  the  factor's  lien.     The  factor 

maturity  in  the  absence  of  proof  of  un-  can  recover  to  the  extent  of  the  lien  in 

lawful  •liversion.     Rice  v.  Isham.  4  Abb.  spile  of  the  setoff.    Drinkwater  v.  Good- 

App.  Dec.  (N,  V.)  37.  win,  Cowp.  956. 

In  an  action  against  the  defendant,  a  The  factor  must,  however,  give  ttie 
manufiicturFr.byacommission'merchanl,  pur9hascr  notice  of  his  lien  before  the 
to  recover  a  balance  due  for  advances  on  right  of  set-off  attaches.  Story  on  Agency, 
manufactured  goods,  the  latter  will  be  at-  %  407;  Drinkwalcr  v.  Goodwin,  Cowp. 
lowed  to  charge  In  his  account  for  print-  351;  Atkyns  v.  Amber,  a  Esp.  493;  Cop- 
ing the  goods,  it  appearing  that  (bis  was  pin  v.  Walker.  7  Taunt.  337. 
done  under  the  usage  of  commission-  In  ■  suit  by  the  principal  for  the  pur- 
merchants,  and  was  a  necessary  charge,  chase-money  for  goods  bold  in  his  name, 
Talcolt  V.  Smith,  8  N.  EastO.  Repr.  a  debt  from  the  factor  to  the  vendee  can- 
(Masi.)  413,  not  be  set  off  unless  the  factor  had  been 

1    Girard  v.  Taggard,  ;  S.  &  R.  (Pa.)  held  out  as  principal.    Guy  v.  Oaktey,  13 

19;  Ilsley  V.   Merriam,  7  Cush.  (Mass.)  Johns.  (N.  Y.)  331;  Hngan  v.  Shurb,  14 

14a;  s.  c,  54  Am.  Dec.  731:  Earte  v.  De  Wend  (N.  Y.)  45S:  Browne  v.  Robinson. 

Wilt.  6  Allen  (Mass.).  sao;  Barry  v.  Page.  2  Cai.  Cas.  (N.  Y.)  341  \  Gordon  c.  Cbnrch. 

10  Gray  (Mass.).  398;  Lemed  v.  Johns,  a  Cai.  Cas.  (N.  Y.J  399;  Miller  v.  Lea.  3S 

QAIIen (Mass.). 419; Roosevelt f.Doherty,  Md.  396;  s.  c,6  Am.  Rep.  417;  Merrick's 

139  Ma,is.  301;  s.  c.  37  Am.   Rep.  356;  Estate,  5  W.  &  S.  (Pa.)  9. 

Toland  v.  Murray.  18  Johns.  (N.  V.)  34;  Although  an  undisclosed  principal  may 

Grinnell   v.   Schmidt,   a   Sandf.   (N.  Y.)  maintain   an   action   in   his  own    name 

706:  I-add  V.  Arkell.  37  N.  Y.  Super.  Ct.  against  one  who  has  purchased  hii goods 

35:   Leverick  v.  Meigs.   1  Cow.  (N.  Y.)  through   a   (actor,  yet   the   purchaser  is 

64s;  White  I'.   Chouteau.   10  Barb.  (N.  emitled  In  all  the  equities  and  defences 

Y.)  zoz;  Taintor  v.  Prendergasi.  3  Hill  he  would  have  had  if  ihe  action  had  been 

(N.  Y.),  7*;  Hogan  v,  Shorb.  24  Wend,  brought  in  the  name  o(  the  factor,  where 

(N.Y.)4s8',GrahamT'.  Duckwall.  SBusb.  the  principal  has  permitted  h.s  factor  10 

(Ky.)   13:  Button  v.  Goodspeed.  69  III.  act    as    the  apparent   principal    in  the 

337;  Leach  V.  Bush,  57  Ala.  14s;  Sadler  transaction.     Roosevelt  v.  Doherly.  119 
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r/orj  gf  Foreign  Principals. — It  has  sometimes  been  said  that 
a  sale  is  made  by  a  factor  for  a  foreign  principal  the  latter 
It  sue  for  the  price.  This  supposed  exception  has  b?en  put 
e  ground  that  in  such  case  the  presumption  at  law  is  that  ex- 
e  credit  wiis  given  to  the  agent,  and  therefore  the  prin- 
cannot  be  treated  in  any  manner  whatever  as  a  party  to  the 
icL  But  the  later  and  better  opinion  is  that  there  is  no  such 
jte  presumption,  and  that  a  principal,  whether  foreign  or  do- 
c,  may  sue  to  recover  the  price  of  goods  sold  by  the  factor, 
;  it  is  made  affirmatively  to  appear  that  exclusive  credit  was 
to  the  agent  by  proof  other  than  the  mere  fact  that  the 
pal  resided  in  another  State  or  country.* 

)oi;  ■-<:.,  37  Am.  Rep.  356;  Hun.  factor  from  lUbJlily  that  (be  leller  hw 

V.  Kaox.   7  Cusb.  (Maia.)  371;  the  means  of  ascertaining  the  aame  ot 

D.  Page.    10   Gray  (Mass.).  39S;  the  principal  i  he  must  have  actual  Icnowl- 

0.  Lewis  124  Mas^.  I,  7:  Parker  edge.  Cobb  v.  Knapp,  7)  N.  Y.  348; 
ildion.  aW.  &  S.  (Pa.)9;  Gardner  Raymond  v.  Crown  and  Eagle  Milts,  a 
1.6  Ala.  187.  Mrlc.  (Mass.)  319;  Nixon  v.  Downey, 
e  the  purchaser  had  reason  to  be-  4g  Iowa.  ili6;  Baldwin  v.  Leonard,  39 
it  ihe  factor  acted  (or  «  principal,  Vi.  a6o;  Gillot  f.  Offor,  iS  C.  B.  913. 

c  be  knew  that  they  were  gener-  The  principal   when  discovered  may, 

IIde  ascommission  merchanis.  no  however,  also  be  held  liable.     Pentz  v. 

the  factor  can  be  set  off  on  a  suit  Sunton,  10  Wend.  (N.  Y.)  371;  Taintor 

irincipal  (or  the  purchase-money,  v.  Prendergast,  3  Hill  [N.  Y.),  7a;  Mc- 

p.  Lea,  35  Md.  396:  «.  c,  6  Am.  Graw  v.  Godfrey,  14  Abb.  Pr,  N.  S.  (N. 

it:  Ladd  !>.   Aikell.   40   N     Y.  Y.)  397:  Raymond   v.  Crown  and  Eagle 

Ci.   150;  Stewart  v.  Woodward,  Mills,  a  Mete.  (Mass  )  319. 

tS.  A  principal  b  not  liable  to  the  seller 

e  one  buys  from  a  factor  under  for  goods  bought   by  his  fuctor,  in  the 

ipprehension  that  he  was  a  prin-  factor's  own  name,  where  he  has  paid  the 

the  ttansBCtion,  which  misappre-  price  to  factor.     McCullougb  v.  Thomp- 

was  not  brought  about  by  the  son,  45  N,  Y,  Super.  Ci.  449. 

1I.  no  such  set-on  will  be  allowed.  A  third  party  dealing  with  the  factor 

V.  Morris.  33  N.  Car.  351.  may  estop  himself  (torn  using  his  remedy 

I  well-established  rule  of  law  that  against  the  principal,  at  where  he  takes 

y  a  (actor  creates  a  contract  be-  the  (actor's  individual  note,  or  where  he 

le  owner  and  the  purchaser.     If,  in  any  other  way  indicates  that  he  will 

r.  the   purchaser   pay  the   (actor  look  to  the  factor  exclusively.     Paige'  v. 

loods  so  sold,  such  payment  will  Sione.  10  Mete.  (Mass.)  160;  Trench  v. 

the  purchaser  from  the  demand  Price.  34  Pick.  (Mass.)  13. 

iwner,  unless  the  latter  had  for-  Draft   by  consignor  cm  bis  consignee 

he  (ormer  to  pay  the  factor;  but  for  sum  payable  10  third  persons  out  of 

lie  purchaser  pays  the  owner,  in  the  proceeds  of  the  goods  when  sold  is  a 

on  to  the  wishes  and  against  the  specific   appropriation  to  ihe  use  of  the 

the  factor,  such  payment  will  be  latter,  and  binds  the  consignee  10  retain 

Golden  v.  Levy,  1  Car.  L.  Repos.  so  much  of  the  proceeds  as  is  necessary 

.)   517;  s.   c.   6    Am.    Dec.   555;  to  meet  the  draft;  and  the  obligation  of 

'    Munson,  7  Mass.  319;  s.  c,  5  the  consignee  to  the   payee  is   not  dis- 

1.  47.  charged  by  failure  o(  ihe  payee  10  pre- 
tor  cannot  by  settling  with  his  sent  the  draft  for  payment  for  several 
1  avoid  a  liability  to  a  third  party  months,  and  an  agreement  in  the  mean 
nses  incurred  in  forwarding  the  lime  between  theconsignorandconsignce 
Johnson  v.  McCamphell.  6  Baxt.  for  a  new  appropriation  of  the  fund  for 
2^  Che  benefit  of  the  latter.  Lowery  v. 
:or  buying  in  his  own  name  for  Steward,  35  N.  Y.  339:  B.  c,  83  Am.  Dec. 
^closed  principal  makes,  himself  346. 

Ily  liable;  and  this  although  the  1.  Barry  i'.  Page.  10  Gray  (Mass.),  398; 
upposes  the  purchaser  is  acting  Bray  i.  Ketiell.  I  Allen  (Mass.),  So; 
;.     It  is  not  sufficient  to  clear  the    New   Castle   Mfg.  Co.   v.  Red  River  R. 
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6,  BighU  of  Priuoipali. — Principal  May  Follow  his  Goods  as  Long  as 
Tluy  Can  be  Distinguished — Where  a  principal  can  trace  his  property 
into  the  hands  of  a  factor,  whether  it  be  the  identicai  article  which 
first  came  to  his  hands,  or  other  property  purchased  for  the  principal 
by  the  factor  with  the  proceeds,  he  may  follow  it  either  into  the 
hands  of  the  factor  or  of  his  legal  representatives,  or  of  his  as- 
■signees,  if  he  should  become  insolvent,  unless  such  representatives 
or  assignees  should  pay  away  the  same  before  notice  of  the  claim 
of  the  principal.^ 

Co.,  I  Rob.  (La.)  145;  "■  c-i  3^  Am.  Dec.  not  such  a  mingling  of  his  own  wirh  Ihc 

686:  McKeniie  v.  Kevins,  >3  Me.  138;  a.  trusl  iund  as  will  pfcvenl  Ibe  owner  ol 

c,  3B  Am.   Dec.  agi:  Rogers  v.  March,  the  goods  sold  from  following  (he  hind, 

33  Me.  106;    Kirkpaictck  «•-  Stainer,  23  nor  such  as  will  enable  the  factor's  geo- 

Wend.  (N.  Y.)  144;  Tainior  v.  Prender-  eral  creditors  to  reach  it  by  aitachmeoi 

gasl,  3  Hill  (N.  Y),  ?»;  Oelriclts  v.  Ford,  Richardson  v.  St.  Louis  National  Bank, 

33  How,  (U.  S.)  49.  65:  Gieen  v.  Kopke,  10  Mo.  App.  346. 

j6  Eng.  L.  &  Eq.  396.  The   relation   between  a  commission' 

See  Tol.  i.  p.  404  agent  for  [lie  sale  of  goods  and  his  ptinci- 

1.    Veil   V.    Mitchel,  4  Wash.  <U.  S.)  pal   is  fiduciary:  and,  in  the  absence  ol 

lOS;   Thompson  v.  Perkins,  3  Mason  (U.  an  express  agreenieni  or  one  implied  b( 

S.),  333;  Warner  V.  Martin.  II  How,  lU.  the  courseof  business  ordealing between 

S.)  30g;  Hourquebie  v.  Girard,  3  Wash,  them,  giving  the  former  the  righito  ap 

tU.  S.)  313;   Price  v.   Ralston.  3   Dallas  propriate  to  his  own  use  the  proceeds  ol 

<Pa.),6o;s.c..  I  Am.Dec.  36o;Cheslerlie)d  sales  of  his  principal's  goods,  such  pro 

Mfg,  Co.  V.  Dehon,  5  Pick,  (Mass.)  7;  s.  c,  ceeds  bclcmg  to  the  principal,  subject  tc 

16  Am.   Dec  367:  Kelley  v.  Munson,  7  the  lien  of  the  agent  for  commissions, 

Mass.  319;  Holly  v.  Huggefuid,  8  Pick,  advances,  and    other   charges,   and  ll« 

<Mas!i.)73i  s.  c,  ig  Am.  Dec.  303;  Black-  principal  may  follow  and  reclaim  thems< 

man  ».  Green,  34  Vt.  17:  Poller  v.  Den-  long  as  the  identity  is  not  lost,  subject  ic 

nison,  )o  111    SV:  Fahnestock  v.  Bailey,  the  righis  o[    a  bona  fi(U  purchaser  (01 

3Metc.(Kv.)48;  s.c,  77  Am.  Dec.  161;  value.     Where    a  firm    of   commission. 

Beach  ».  Fnrsylh,  14  Barb,  (N.  Y.)  499;  merchants,  which  was  insolvent,  for  tht 

Benny  v.  Rh<~>des.  iS  Mo,  147:  Benny  v.  purpose    of    protecting    its     principals, 

Fegram.  18  Mo.  191.  opened  a  bank  acrnunt  in  the  name  ol 

A  principal  consigned  wheat  for  sale  [o  the  firm,  with  the  word  "  agent"  added, 
tiis  factor,  who  accepied  a  draft  against  the  bank  having  knowledge  of  such  pur- 
it.  The  factor  sold  the  wheat  and  lent  pose,  and  deposited  10  the  credit  of  thai 
the  money  to  S.,  who  promised  to  return  account  the  proceeds  of  sales  of  goods  ol 
it  before  the  draft  was  due.  The  draft  a  principal,  and  upon  setdcmeni  gave  ic 
t*as  not  paid.  Hrld.  that  the  principal  him  a  check  for  the  lulance  belonging  to 
-could  recover  the  money  from  S,,  as  [he  him;  ktld,  that  the  bank  had  no  rigbi  To 
proceeds  of  the  wheal  belonged  10  him  charge  afiainai  ibe  account  an  individual 
until  ihe  draft  was  paid,  ShefFer  v.  debt  of  the  lirm.  even  with  its  consent. 
Montgomerv,  65  Pa.  St.  339.  See  Farm-  that  the  right  o(  the  principal  was  not  «J, 
ers',  etc..  Bank  c.  King,  57  Pa.  St.  303;  fecCed  by  [he  fact  that  the  agents  used 
Pitts  V.  Mower,  18  Me,  361.  the  specific  proceeds  of  the  sales  and  dc' 

If  the  goods  are  in  the  factor's  hands  posited  other   moneys  to   make   up  Iht 

10  as  to  make  it  appear  that  they  were  amount  so  used;  that  such  deposits,  be- 

his  property,  the  principal  may  lose  the  ing  substituted  for  the  original  proceeds, 

goods.     Hamilton  v.  Bell,  to  Exch,  545;  became   impressed   with   the  tnisi,  >n<l 

Livesay  «.  Hood,  3  Camp.   83;  Shaw  v.  subject  to  Ihe  same  equities.     Also  kiU, 

Harvey.  I  Ad.  &  El,  930.  ii  was  immaterial  (hat  the  proceeds  ol 

Where  a  factor  keeps  the  funds  arising  sales  of  goods  belonging  to  otber  princi- 

from  his  business,  as  anch.  separate  from  pals  were  deposited  in  the  same  account; 

his  individual    funds,    by  depositing   in  that,  in  the  absence  of  proof  to  the  con- 

bank,  to  a  separate  ''  brokerage  account."  trary,  the  presumption  was  that  the  fund 

the  dr-ifis  received  for  goods  sold  for  his  was  adequate  to  protect  all  inlerests,  and 

customers,  the  fact  that  these  drafts  in-  the  check  operated  as  a  setting  apan  ol 

f  liide  hi*  coinmiasions  on  such  sales  is  so  much  to  satisfy  the  claim  of  the  prind' 
SM 


MERCHANTS.  Factor  of  Icrerftl—OvMnllgnt. 

tor  of  Sri'erat  Principals, — A  factor  may  sell  the  goods  of 
ent  principals  Jn  one  sale,  and  has  authority  to  take  a  note 
e  whole  sum  from  the  purchaser,  and  may  hold  the  note  for 
enefit  of  his  principals.' 

vralAgent.—A  factor  known  as  such  is  a  general  agent,  and 
quently  his  principal  is  bound  by  any  contract  he  may  make 
name  in  the  line  of  his  business,  even  where  he  violates  his 
;e  instructions.* 


129  Mass.   301; 


,  37  Am.  Rep. 


•bom  li  was  delivered.  Baker  r. 
Nat.  Eich.  Bank,  100  N.  Y.  31; 
■.  Lewis,  14  Bankr.  Reg.  543. 
re  a  factor  becomes  bankrupt  the 
al  may  recover  his  goods  when  un- 
r  when  sold,  if  the  proceeds  are 
d  in  other  goods  which  can  be  dis- 
ced, or  where  the  proceeds 
arc  kept  separate  from  the  gen- 
nds  of  the  factor,  as  where  they  Y.)  181. 
Miird  in  a  separate  bank  account,  And  even  in  cases  where  the  original 
patate  bags.  As  long  as  the  goods  indebtedness  is  merged  in  the  note,  the 
proceeds  can  be  discovered,  ihey    relation  of  the  factor  and  the  principal  is 


Bui  where  he  takes  in  payment  one 
note  for  the  whole  payable  to  himtell.  be 
will  not  ptr  SI  render  himself  liable.  Each 
principal  is  left  to  his  own  remedy  against 
the  debtor  in  cases  where  the  note  does 

X  work  fts  an  extinguishment  of  the 
debt.     Codies  v.  Cummings,  6  Cow,  (N. 


recovered  by  the  principal.  Scott 
nan,  Willcs.  400^  Hall  ;'.  Board- 
1  N.  H.  38:  Price  v.  Ralston.  J 
LI.  S.)  60;  Denston  v.  Perkins,  '. 
Mais.)  it;  Chesterfield  Mfg.  v. 
5  Pick.  (Mass.)  7. 
right  of  the  principal  to  recovei 
ids  or  the  proceeds  is.  however, 
they  cannot  be  traced.  In  such  &  P.  441. 
c  factor   becomes  personally  in-         Where  accord! 

Ward  V.  Brandt.  11  Martin 
31:  s.  c,  13  Am.  Dec  35!. 
neieaci  of  selling  goods,  obtained 
in  unauthorized  agent,  wrih  no 
dge  of  the  principal's  title,  will 
ider  a  factor  liable  for  a  conver- 
Roach  V.  Turk,  q  Hcisk.  (Tenn.) 


changed.      Goodenow   1 


Tyler 


The  principal's  goods  in  the  hands  of 
a  factor  are  not  subject  to  ailachment  (or 
the  factor's  debts,  even  where  he  sells  his 
own  goods  in  connection  with  the  goods 
of  his  principal.  Whitfield  v.  Brand.  16 
M.  &  W.  382;  Carruthers  v.  Payne,  3  M. 


Misevett  V.  Doheny,  lag  Mus. 
c  37  Am.  Rep.  356;  Goodenow 
r.  7  Mass.  36 1  Chesterfield  Manuf. 
Dehon,  5  Pick.  (Mass.)  71  West 
m  Hanuf.  Co.  v.  Searle.  15  Pick. 
I  235:  Hapgood  V.  Batcheller.  4 
Mass.)  573:  Hamilton  v.  Cunning- 
'.  Brock.  (U.  S.)  350;  Corlies  v. 
ings,  6  Cow.  (H.  Y.)  18;;  Beawes 
=rc  (5lhEd.)45- 

factor  may  sell  his  own  goods  with     of 
■I  his   principal,  and  take  a  note 
rvcludes  the  amount  due  for  both. 


custom  at  trade 
the  factor  look  one  note  in  payment  of 
goods  belonging  to  several  principals, 
and  discounled  it  for  the  benefit  of  his 
principals,  il  was  held  that  by  this  act  he 
made  himself  personally  liable.  Johnson 
V.  O'Hara,  5  Leigh  (Va.).  456. 

i,  Siory  on  Agency,  %  Itl;  Lobdell  v. 
Baker,  I  Melc.  (Mass.)  1^3;  s.  c,  3S 
Am.  Dec.  358;  Daylight  Burner  Co.  v. 
Odlin.  SI  N.  H.  ;6;  s.  c,  13  Am.  Rep. 
4S  ;  Dias  v.  Chickering,  64  Md.  34S; 
Higgins  f.   McCrea,  6  Supr.  Ct.   Rcpt. 


S57- 


V.  Batcheller.  4  Mete.  573. 
re  afactorundcranentirecoi 
gross  sum  sells  goods,  soi 
t«]ong  to  himself  and  some 
kI,  the  principal 


lealing  with  a  factor  or 
broker  is  bound  to  know  that  by  iaw  a 
factor  or  broker,  although  a  general 
agent,  is  not  clothed  with  authority  to 
pledge,  deposit,  or  transfer  the  property 
'  '''  mndpal  for  his  own  debts;  and  if 
ives  such  a  deposit  or  pledge  the 
invalid,  and  Che  property  may  be 


reclaimed  by  the  principal.     And  in  such 

a  case  il  is  wholly  immaterial   whether 

of     the   pledgee  knew  thai   the   party  with 

his     whom   he  was  dealing  was  a  factor  or 

lain     broker,  or  not.    Story  on  Agency.  §335; 


COMMON. 

COKNOV. — I.  A  profit  which  a  man  has  in  the  land  of  another; 
as  to  feed  his  beasts^  catch  fish,  dig  turf,  cut  wood,  or  the  like. ' 
It  is  chiefly  of  four  sorts:  common  of  pasture,  of  piscary,  of  tur- 
bary, and  of  estovers.  It  may  also  be  either  appendant,  appurte- 
nant, or  in  gross.* 

2.  Belonging  equally  to  more  than  one;'  public,*  ordinary. 

1.  3  Bla.Com.  3a.    Commons  are  little  16  Mo.  1S3;  Stale  v,  UcRcynold*,  61 

known  in  the  United  States,  though  there  Ho.  3to;  FaJr  ».  Pub.,  Sctal..  39  Mo.  »; 

are  some  regulations  and   dedsions  on  'Vaiquei   v.  Ewlng,   43   Mo.  347;  Cboa- 

tbe  subject,     i  Bou».  InsL  1644.     There  teau   v.  Eckbart.   a   How.   (U.  S.)  Jm; 

are  a  few  instances  in  this  country  of  Mucbay  v.  Dillon,  4  Hoif.  CU.  S.)  411: 

true  commons,  where  the  right   to  the  Carondelet   v.  St.  Louis,  I   Blk.  (U.  S.) 

profits  of  certain   public  or  proprietary  179;   Glasgow   t;,   Hortii,  i   Blk.  (U.  S.) 

land  was  vested   in  tlie   inhabitants  of  a  S95:  Dent  v.  Emmeger,  14  Wall.  (U.  S.) 

certain   town  or  city.     The  law  on  the  358;  Lovell  v.  Strobe],  89  III.  370;  Hops 

subject  of  these  rights,  which  is  only  of  v.  Hewitt,  97  HI.  49B. 
little  more  than  antiquarian  or  local  in-        %.  "  Comi 

terest  and  value,  will  be  found  in  the  fot-  tion  of  ttie  ai 

lowing  cases;  Van    Rensselaer  v.   Rad-  regulate  commerce,  means  "  a  control  to 

cUffe,  ioWend.(N.Y.)639:  Waitsir.Cof.  which    each   is    alike    subject,   and   bj 

fin,  II  Ins.  <N.y,)49;;  Leyman  f.Abeel,  which   rates  are  prescribed  and  hilli  erf 

16   Irs.   (N.  Y  )  30:   Livingston  v.  Ten  lading  given  for  the   carriage   of  goods 

Broeck.  16   Ins.  (N.  Y.)   14;   Ro«:ers  v.  over  both  routes  as  one."  £x/aM^  Koeb- 

Snes,   I  Wend.   (N-  V.)  337;   Smith  v.  ler.  30  Feb.  Rep.  870. 
oyd.    iS    Barb.    (N.  Y.)    533;    Wesin.         8.  A  " comiDon gaminguble"  washeld 

Univ.  V.  Robinson.  13  5.  &  R.  (Pa.)  ig;  to  mean  a  public  gaming  table,  In  U.  S. 

Carr  v.  Wallace.  7  Watts  (Pa.t,  394;  Bell  v.  Smith,  4  Cr.  C.  C.  635. 
V.  O.  &  Pa.  R.  Co..  35  Pa  St.  161;  Alle-        OoBBon  aghool.— A   public   school;  a 

ghany   v.  O.  &   Pa.   R.  Co..  36   Pa.  St.  free  school;  one  not  confined  to  a  class. 

3S5;    Thomas    v.    Marshfield,    10   Pick,  but  open  to  all  in  a  certain  locality.    U 

(Mass.)  364-  Conteulx  v.   Buffalo,  33  N.  Y.  333:  Jen- 

In  many  cities  and  towns  of   Massa-  kins  v.  Andover,  103   Mass.  94;   Roach 

chusetts   there   were   set  apart  at   their  v.  The  Board,  7  Mo.  App.  567.      '  They 

foundation  tracks  of  land  for  the  general  are   supported   by  general   taxation,  ate 

use  of  the  inhabitants,  which  were  vari-  open  to  all.  free  of  expense,  and  are  un- 

onsly    called     "commons,"     "common  der  the   immediate  control  and  superis- 

lands,"  ''general  fields, "  the  title  to  which  tendenceof  agents  of  each  town  and  city." 

wasa  joint  one  in  the  inhabitants  orproprl-  Merrick  v.  Inhabs.  of  Amherst   13  Allen 

etors.     Rogers  iv,  Goodman,  I  Mass.  475;  (Mass.).    508.     A   Roman    Catholic   ar 

Marshfield    v.    Hawkcs,    14   Mass.   440;  phani' asylum  Is  not  a  common  school. 

Folger  f.  Mitchell,  3  Pick.  (Mass.)  396.  People    v.    Bradford,    13   Barb.   (N.  V.) 

In   White    V.    Smith,    37    Mich.   391,  400. 

" ---•■ --'J    --,   (,g   |j„j   j„   J,         "Coram'    "■-■■-  --' 


town  or  city  belonging  or  dedicated  to  to  have  m 

the  public.  uughi.     Roach  ». The  Board.  7  Mo  App. 

The  term  is  also  applied  to  the  com-  567.     On   the  other  hand,  it  is  held  that 

mon  Gelds  of  the   French  and  Spanish  common  school  has  a  wcll-sctiled  signifi 

villages     of    the     Louisiana    Territory,  cation,  and   is  never   applied   to  higber 

"The   inhabitants    of   Upper  Louisiana  seminaries  of  learning,  such  as  incorpo- 

resided  in  villagesalmost  exclusively  and  rated  academics  and  colleges,     Merrick 

cultivated  common    fields,   enclosed    by  v.  Inhabs   of  Amherst,  11  Allen  I  Mass.), 

only  one  fenre;  each    person  who  cuiti-  508.      ■*  Without  being  able  to  give  any 

I  valed  the  soil  having  assigned  to  him  by  accurate  definition  of  a  '  common  Nihool.' 

the  syndic  of  the  town  a  certain  portion  it  is  safe  to  say  that  common  understand- 

of   land   ID  cultivate."    These  common  ing  is,  it  is  a  school  that  begins  nnh  ibc 


fields  were  confirmed  to  the  villages  by  ruilimental  elements  of  an  education, 
actof  Congfss  June  13.  1S13,  See, in  ref-  whatever  else  it  may  embrace,  as  conira- 
erence  to  them.  Mackey  f.  Dillon.  7  Mo  distinguished  from  academies  and  uni- 
7;  Swaru  V.  Page.  13  Mo.  603;  Robbins  versilies  devoted  exclusively  to  leaching 
V.  Ecbler,  36  Mo.  494;  Harrison  v,  Pige,  advanced  pupils  in  the  classics,  and  in  all 


COMMON  LAW. 

[01  LAW. — The  common  law  includes  those  priaci{rieBr 
and  rules  of  action  applicable  to  the  government  and 
of  person  and  property,  which  do  not  rest  for  their 
y  upon  any  express  and  positive  declaration  of  the  will  of 
slature.* 


r  brasdie*  of  study  luiuUy  jn- 
ilic  curriculum  of  Ibe  colleges." 
Boird  of  Education,  97  111.  378. 
s  m  used  with  thU  meaning  in 
siion  "common-school  educa- 

Itww. — A  (cwer  laid  by  a 
only  to  carrr  oS  sewage  from 
s  and  houses,  but  also  to  divert 

of  a  brook,  is  a  commun  lewer 

proiisions  of  a  charter  author. 

city  to  lay  such.  Bennett  v. 
ord.  no  Mass.  434. 

word  is  used  in  tbis  sense 
ihrases  as  common  barrator, 
drunkard,  common  gambler, 
teller  of   intoxicating  liquc 


Ibe  unlawfulormallcioiuiearingof  such. 
SMIe  V.  Farraud,  3  Halst.  (N.  J.)  353. 

Oomnea  Lkbor,  in  acts  forbidding  secu- 
lar wurk  on  SuDday,  means  habitual  or 
usual  employment-  Cincinnati  v.  Rice, 
15  Ohio.  335:  Voglesong  v.  Stale,  9  Ind. 
112;  Foltz  V.  State,  33  Ind.  aiS-  The 
simple  making  of  a  contract  is  not  com- 
mon labor.  Horacek  v.  Keebler,  5  Neb. 
355;  Bloom  V.  Richards,  2  Ohio.  St.  3W; 
Johnson  v.  Brown,  13  Kan.  539. 
-  gaming.     ^  - 


396. 


Scale   v.    Conger,   14   Ind. 

FIsas. — All  civil  actions  be- 
:n  subject  and  subject.  3  Bl.  Com. 
Such  as  are  brought  by  privale  pcr- 
against  private  persona,  or  by  the 
■Dicn  see  me  articles  on  the  government  where  (he  caute  of  action 
enccslo  which  they  correspond,  is  of  acivil  nature.  Dallett  v.  Feltus,  7 
n  thief  is  one  who  has  been  re-     Phila.  tPa)  63B. 

oaviciedofUrceny.  Wfaalshall  Oomiuii FTooesding.  inan  acldcGninga 
one  a  common  thief  i<i  defined  civil  action  as  "a  common  proceeding  in 
litesby  statute.  In  Masiiuku-  a  court  of  justice  by  one  party  against 
every  person  who  shall  be  con-  another  for  the  enforcement  or  protec- 
ihe  same  term  of  three  distinct  lion  of  a  private  right,  or  the  redre&s  or 
Hoggett  v.  Comm.,  3  Melc.  prevention  of  a  private  wrong."  means 
n.  p.  Hope,  23  Pick,  I.  Asimilar  "that  kind  of  proceeding  which  is  insti- 
s  given  to  "common  ULterer  of  tutcd  and  conducted  in  a  manner  common 
[coin"  Murray  11.  Comm.,  13  to  other  civil  actions."  Brown  f.  Crego, 
ss.  J16;  4  Bl.   Com.    100.     In     29  Iowa.  323. 

the  term  "common  thief"  has        Cmunon  Tools  of  a  debtor,  which  are 
similar  to  the  other  parallel     by  statute  exempt  from  levy  and  sale  on 
execution,  do  not  include  a  lawyer's  li- 
brary.    Lenoir  v.  Weeks.  10  Ga.  596. 
S.   I  Kent's  Com.  533. 
A  system  of  elemcniary  principles  and 
of  general  judicial  truths  which  are  con- 
tinually expanding  with  ihe  progress  of 
'  ^ty,  and  adapting  themselves  to  the 


merated  above.     A  former  ci 
not  necessary  to  coi 
Ihe  act  only  require 
all  be  habitually  and  by  practice 
World  t'.  State.  50  Md.  49. 
L   AMwanoai. — The    legal   < 
the    translation    of   proper 


arc  either  prevented  or  remov- 
e  are  of  fnur  kinds:  by  matter 
deed,  by  matter  of  record,  by 
10m, by  devise.  Whar.  L.  L.; 
n  190, 

en  instrument  whereby  A  ae- 
-d  Ihe  receipt  from  B  of  four 
rye,  to  be  sown,  (or  which  he 
um  four  and  one  half  bushels. 


is  assured    gradual  changes  of  trade  and 


id  Ihe  mechanic 
cies  and  usages  of  the  country.  Peirce 
V.  Proprietors  of  Swan  Point  Cemetery, 
10  B.  1,  237:  E.  c,  14  Am    Rep.  667. 

BtatO  Courts  —In  the  several  States  of 
the  Union  the  term  "common  law" 
means  both  the  common  law  of  England 

the  statutes  passed  before  the  emigration 
of  the  first  settlers  of  America.  Patter- 
son V.  Winn,  5  Pel.  (U.  S.)  241;  Com- 
monwealth V.  Leach,  1  Mass.  61;  Coburn 
V.    Harvey,    18   Wis.  :47;    O'Ferrali    iv 


Definition. 


COMMON  LAW, 


DdlBhloii. 


Simploic,  4  Iowa,  341 ;  Powell ».  Brandon, 
24  Miss.  343;  State  v,  Cummings,  33 
Conn.  260. 

The  common  law  constitutes  the  basis 
of  the  State  jurisprudence  except  as 
modified  by  statute.  Van  Maren  v, 
Johnson.  15  Col.  308;  Bogardus  v. 
Trinity  Church,  4  Paige  (N.  Y.).  178; 
Horton  v.  Sledge.  29  Ala.  478;  Sibley  v. 
Williams,  3  Gill  &  J.  (Md.)  62;  Card  v. 
Grimman,  5  Conn.  168.  But  only  so 
far  as  it  conforms  or  is  applicable  to 
our  institutions  and  form  of  government. 


stitution  refers  to  the  common  law  of 
England,  and  is  used  in  distinction  from 
equity  or  admiralty  jurisdiction.  Par- 
sons V.  Bedford,  3  Pet.  (U  S.)  446;  U. 
S.  V.  Wanson,  i  Gall.  (U.  S.)  20. 

Sngliih  Goinmon  Law.— Generally  the 
Eugiish  common  law  as  used  in  the 
United  States  comprises  the  immemorial 
customs  declared  by  the  courts  and  par- 
ticular local  customs;  the  law  merchant, 
or  that  part  not  defined  by  statute  and 
the  canon  and  ecclesiastical  law.  Edie 
V.  East  India  Co..  2  Burr.  1216;  Barnett 


Boyer  v.  Sweet,  3  Scam.  (Ill )  120;  Mid-    v.  Brandlio,  6  Man.  &  Gr.  630:  Cook  v. 


dleton  V.  Pritchard,  3  Scam.  (111.)  5x0; 
Lindsley  v.  Coats,  i  Ohio,  245;  Barlow 
V.  Lambert.  28  Ala.  704;  Wagner  v, 
Bissell,  3  Iowa,  396;  Stout  z/.  Keyes.  2 
Dougl.  (Mich.)  184;  Morgan  v.  King,  30 
Barb.  (N.  Y.)  9. 
All  the  States  except  Louisiana  have 


Renick,  19  III.  598;  Donegan  v.  Wood, 
49  Ala.  242;  Crump  v.  Morgan.  3  Ired. 
Eq.  (N.  Car.)  9;  Le  Barron  v,  Le  Barron. 
35  Vt.  365 

Seope. — The  common  law  develops  new 
principles  and  extends  old  ones  by  anal- 
ogy, so  adapting  itself  to  changes   in 


in  some  form  or  other  adopted  the  com-  times  and  circumstances.    Jacob  t/.  State, 

mon  law.     Sawyer  v.  E.  Steamboat  Co.,  3  Humph.  493;  Hightowerv.  Fitzpatrick's 

46  Me.  400.     In  Illinois^  Indiana^  Ohio^  Heirs.  42  Ala.  597. 

Iowa,  and  f/evada  by  sutute.     O'Ferrall  Pr«fii]ii»d  EzUltenea. — Unless  the  con- 

V.  Simplott,  4  Iowa.  381:  State  v.  Two-  trary  is  proved,  the  common  law  is  pre- 

good.  7  Iowa,  252;   Hamilton  v.  Knee  sumed  to  exist  in  the  original  colonial 

land.  I  Nev.  40;  Crawford  v.  Chapman,  States.     Brown  v.   Pratt,   3  Jones   Eq. 

17  Ohio,  452;   Dawson  v.  Coffman,  23  (N.  Car.)  202;  Stokes  z/.  Maken,  62  Barb. 

Ind.  220;  Fisher  v,  Deering,  60  III.  114.  (N.  Y.)  145;  White  v,  Knapp,  47  Barb. 

The  statute  in  Ohio  was  subsequently  re-  (N.  Y.)  549;  Crouch  v.  Hall.  15  111.  263; 

pealed.     In  California  and  Tennessee  the  Titus  v.  Scantling,  4   Blackf.  (Ind.)  89; 

courts  have  held  that  the  common  law  Walker  v.  Walker,  41  Ala.  353;  Thomp- 

governs.  and  that  rules  created  by  the  son  v.  Mon  row,  2  Cal.  99;  Shepherd  v, 

English  law  since  its  adoption  are  to  be  Nabors,  6  Ala.  631.     So,  too,  of  States 

disregarded.     Porter  v.  State,  Mart.   &  the  population  of  which  has  been  formed 

yerg.  (Tenn.)  226;  Johnson  v.  Fall,  6  by  emigration  from  the  original  States. 


Cal.  359. 

Whatever  of  the  common  law  was 
brought  over  by  the  colonists,  such  stat- 
utes passed  since  the  emigration  since 


Lotdsiana^  Florida^  and  Texas  are  ac- 
cordingly exceptions.  Norris  r.  Harris, 
15  Cal.  226. 

Permanenoj. — The  common  law,  as  es- 


adopted  in  practice  and  such  usages  as    tablished  by  decisions  of  courts,  has  the 


■probably  originated  from  laws  of  the 
colonial  legislature  constitute  the  com- 
mon law  of  Massachusetts  except  as 
changed  by  statute.  Commonwealth  v, 
JCnoivlton,  2  Mass.  530. 

The  courts  of  this  country  are  bound 
to  enforce  all  the  clearly  established 
principles  of  the  common  law  not  re- 
pealed by  statute.  Powell  v,  Brandon, 
24  Miss.  343 


force  of  the  law  of  the  land,  and  cannot 
be  changed  by  subsequent  rulings,  and 
even  when  wrongly  applied,  if  rights  have 
vested  under  such  decisions,  they  will 
be  sustained.  Henry  v.  Bank  of  Salina, 
5  Hill  (N.  Y.)  535;  Sydnor  v,  Gascoigne, 
II  Tex.  449;  Lamp  v.  Hastings,  4  Greene 
(Iowa),  448;  Fisher  z/.  Horicon  Iron  & 
Mfg.  Co.,  10  Wis.  351;  N.  Y.,  etc.,  R. 
Co.  V,  Ketchum.  34  How.  (N.  Y.)  302; 


Fod«ral   Courts. —The    courts    of   the  Thomason  v.  Dill,' 34  Ala.  175;  Gray  v. 

United  States  conform  to  the  law  of  the  Gray,  34  Ga.  449;  Barn  v.  Wick.  6  Ohio 

States  where  they  are  situated.     People  St.  13;  Dugan  v  HoUins,  13  Md.  149. 

V.  Folsom,  5  Cal.  374.     A  Federal  court  While  statutes  which  vary  the  common 

will  look  to  the  State  where  the  contro-  law  take  precedence  over  it  in  the  deci- 

versy  originated   in  deciding  upon  the  sion  of  a  case,  no  repeal  of  any  esUb- 

assertion  of  a  common-law  right.  Wheat-  lished  rule  at  the  common  law  can  be 

on  V.  Peters.  8  Pet.  (U.S.)  658;  Kendall  made  by  implication  merely.     Goodwin 

V,   United  States,   12  Pet.  (U.  S.)  524;  v.  Thompson,  2  G.  Gr.  329.     So  all  acts 

Lorman  w.  Clarke,  2  McLean  (U.  S.  C.  altering  or  making  any  innovation  on  the 

C),  568.  common  law  must  be  strictly  construed. 

The  Seventh  Amendment  to  the  con-  Hooper  v.  Mayor  of  Baltimore,  12  Md. 
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JMnition.             COMMUNICATE— COMMUNITY.  Deflnitiini; 

COMKinnCATB.— To  impart  mediately  or  immediately:^  ta 
converse.* 

COMMTTHICATIOH. — ^That  which  is  communicated  or  imparted.^ 

COMMVHITT. — A  society  of  people  living  in  the  same  place,, 
under  the  same  laws  and  regulations,  and  who  have  common  rights 
and  privileges.* 

464;  Keech  v,  Baltimore  &  Wabash  R.  8.  Webster. 

Co.,  17  Md.  82.     When,  however,  the  Under  a  statute  making  it  a  misde- 

legal  intendment  of   the  legislature   ap-  meanor  to  send  an  indecent  letter  and 

pears  plainly  and  obviously  in  contradic-  communication  to  a  female,  an  indict- 

tion  to  the  common  law,  the  latter  is  ment  for  sending  an  indecent  letter  or 

done  away  with.'    State  v,  McGrew,  11  communication  is  ^ot  bad.     *' There  is 

Iowa.  nothing  incongruous  or  inconsistent  in 

Unless   made   exclusive, '  the   remedy  describing  it  as  a  letter  and  communica- 

provided  by  a  statute  is  cumulative  with  tion,  for  it  was  both."    Lorison  v.  State, 

one  already  existing  at  common  law.  9  Atl.  Rep.  (N.  J.)  700. 

People  V,  Craycroft,  2  Cal.  243;  Candee  A  question,  contained  in  interrogator- 

V,  Hay  ward,  37  N.  Y.  653.  ies  for  the  deposition  of  a  witiiess  outside 

Proof. — Tradition,  usage,  reports,books  the  State,  whether  he  had  had  any  com« 

of  approved  authority,  furnish  the  proof  munications  with  the  defendant  on  the 

of  a  rule  at  common   law.    Common-  subject-matter  of  the  deposition,  and  if 

wealth  V.  Churchill.  2  Mete.  (Mass.)  118.  so  what  communications,  does  not  in- 

They  are  simply  evidence,  however,  and  elude  the  ground  covered  by  a  second 

must  be  clear  and  well  established.   Rob-  question,   whether  he    had  received  or 

ert  V,  West,  15  Ga.  122;  State  v,   Bu-  seen  any  letters  respecting  the  same  mat- 

chanan.  5  H.  &  J.  (Md.)  358.  ter,  and  if  so,  what  were  their  contents. 

The  rule  of  the  common  law  once  de-  The  terms  *'  communications"  and  '*  let- 
termined,  the  courts  will  take  judicial  ters"  did  not  mean  the  same  thing.  Am- 
notice  of  its  introduction  to  this  country  herst  Bank  v.  Conkey,4  Mete. (Mass.)  459. 
and  to  the  original  States,  except  as  mod-  4.  Wharton's  Law  Lexicon, 
ified  by  statute,  and  that  it  was  put  in  Confldeneo  of  tho  Comnmwlty. — A  phy- 
force  in  the  Northwest  Territories  by  the  sician  of  a  country  village  in  an  agree- 
ordinances  of  1787.  Statutes  changing  it  ment  transferring  his  practice  and  good- 
are,  however,  under  the  same  rule  as  all  will  to  another  physician  for  a  certain 
other  statutes.    Johnson   v.  Chambers,  sum.  stipulated  **  that  no  other  physician, 

12  Ind.  102.  for  the  space  of  four  years,  will  establish 
For  a  fuller  discussion  of  this  subject,,  himself  in  this  place  as  a  competitor,  un- 

see  Wait's  Actions  and  Defences,  vol.  ii.,  less  the  increased  population  of  the  place 

p.  276.  should  warrant  it,  or  unless  the  purchaser 

1.  Under  a  statute  which  makes  a  rail-  should  commit  some  act  which  shall  for- 
road  company  liable  for  any  injury  done  feit  to  him  the  confidence  of  the  commu- 
to  any  building  or  other  property  by  fire  nity."  Held^  that  the  agreement  was  not 
communicated  by  a  locomotive  engine,  too  uncertain  and  insensible  to  support 
the  liability  of  the  railroad  is  not  con-  an  action.  '*The  'community,'"  said 
fined  to  cases  where  the  very  particles  of  the  court,  *'  by  forfeiting  whose  confi- 
fire  which  fall  upon  and  kindle  the  flame  dence  the  plaintiff  was  to  lose  his  right 
in  the  building  injured  emanate  directly  to  recover  against  the  defendant,  inter- 
from  the  engine,  without  the  intervention  preted  according  to  the  subject-matter, 
of  any  other  object;  it  includes  all  injury  would  probably  be  held  to  be  the  popu- 
resulting  from  fire,  originating  in  the  lation  residing  in  the  village  and  its 
engine  and  extending  by  natural  and  or-  vicinity,  among  which  the  defendant 
dinary  means.     Hart  v.  Railroad  Corp.,  practised  his  profession  at  the  time  of  his 

13  Mete.  (Mass.)  99;  Perley  v.  Eastern  contract  with  the  plaintiff.  Conduct  on 
R.  Co.,  98  Mass.  418;  Saffonl  v,  B.  &  M.  the  part  of  the  plaintiff,  which  should 
R.  Co  ,  103  Mass.  584.  lead  to  a  forfeiture  of  the  confidence  of 

2.  A  law  requiring  the  officers  in  charge  the  community  in  him.  might  reasonably 
of  a  jury  to  be  sworn  not  to  communicate  be  construed  to  be  incompetency,  im- 
with  the  jurors  nor  to  permit  any  one  morality,  or  acts  of  such  a  nature  as  to 
else  to  communicate  with  them,  is  suffi-  induce  reasonable  persons  to  forbear  em- 
ciently  complied  with  where  the  oflicers  ploying  him  in  the  practice  of  his  pro- 
are  sworn  not  to  r^^wv^rj^  with  the  jurors,  fession."  Oilman-  v.  Dwight,  13  Gray 
etc.     Scoct  «r.  State,  7  Lea  (Tenn.),  232.  (Mass.),  356,  359. 
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IMIidtion.  COMMUNITY  GbMnAOteriitiM. 

COMinnnTT  PSOPEBTT.    (See  also  HUSBAND  and  Wife). 

Definition  and  Characterisiics^  350.  Wife^  360. 

Origin  and  History,  354.  Rights,  Powers,  and  Liabilities  of  the 

Presumptions,  354.  Survivor,  361. 

Rights,  Powers,  and  Liabilities  of  the  Rights  of  the  Heirs,  363. 

Husband,  357.  Rights  of  Creditors,  •364. 
Rights,  Powers,  and  Liabilities  of  the 

1.  Beflnition  and  Characteristica — Community  property  includes 
the  profits  of  all  the  effects  of  which  the  husband  has  the  adminis- 
tration and  enjoyment,  either  of  right  or  in  fact,  of  the  produce 
of  the  reciprocal  industry  and  labor  of  both  husband  and  wife,  and 
of  the  estates  which  they  may  acquire  during  the  marriage,  either 
by  donations,  made  jointly  with  them  both,  or  by  purchases,  or  in 
any  other  similar  way,  even  although  the  purchase  be  only  in  the 
name  of  one  of  the  two,  and  not  of  both  ;  because  in  that  case  the 
period  of  time  when  the  purchase  is  made  is  alone  attended  to,  and 
not  the  person  who  made  the  purchase.*  Conventional  commun- 
ity is  that  which  is  formed  by  express  agreement  in  the  contract 
by  marriage/^  Legal  community  is  that  which,  in  the  absence  of 
any  agreement,  exists  by  force  of  law  as  soon  as  the  marriage  re- 
lation is  established.^    The  central  idea  of  the  community  system 

1.  Clark  V.  Norwood,  12  La.  Ann.  598.  Pixley  v   Huggins,  15  Cal.  127;  Burton 

2.  La.  Civ.  Code,  2393.  v.  Lies,  21  Cal.  87;  Adams  v.  Knowlton, 
8.  Abb.  L.  Diet.  255.  22  Cal.  283;  Riley  v.  Pchl.  23  Cal.  70; 
What  Ii  and  What  Ii  Not  Commniiity  Succession    of   Planchet.   29  La.    Ann. 

Property. — All  property  acquired  by  the  520;  Repplier  z/.  Gow,  i  La.  478;  Bostwick 

husband  or  wife  during  marriage  is  com-  v,  Gasquet,  11  La.  537;  Ford  v.  Ford,  I 

munity  property.     Hames   v.  Castro.    5  La.  207;  Forbes  v.  Forbes.  11  La.  Ann. 

Cal.  log;  Buchanan's  Estate,  8  Cal.  507;  326;  Webb  v.  Peck,  7  La.  Ann.  92;  Trox- 

Johnson  v.  Johnson,  11  Cal.  200;  Tustin  ler  v.  Colley,  33  La.  Ann.  425;  Smalley 

V.  Faught,  23  Cal.  237;  Johns  v.  Race,  v.  Lawrence,  9  Rob.  211;  Tally  v.  Heff- 

18  La.  Ann.  105:  Succession  of  Fortin,  to  ner,  29  La.  Ann.  §83;  Dees  v.  Seale,  5 

La.  Ann.  739;  City  Ins.  Co.  z/.  The  Lizzie  La.   Ann.   688;   Chapman  v,   Allen,    15 

Simmons,  19  La.  Ann.   249;  T.  C.  Ry.  Tex.  278;  Love  v,  Robertson,  7  Tex.  6; 

Co.  V.  Burnett,  61  Tex.  638;  Durham  v.  s.  c,  56  Am.  Dec.  41;  Lott  v.  Keach,  5 

Williams,  32  La.  Ann.  162;  Chapman  v.  Tex.  394;  Houston  v.  Civil,  8  Tex.  240; 

Wordward.  16  La.  Ann.  167;  Fitzpatrick  Gilliard  v.  Chessney,  13  Tex.  337;  Zorn 

V.  Pope,  39  Tex.  315;  Parker  v.  Chance,  v.  Barber,  45  Tex.  519;  Wheat  v.  Owens, 

II  Tex.  513.  15  Tex.  243;  Story  v.  Marshall,  24  Tex. 

The  increase  of  animals  belongs  to  the  307;  Smith  v.  Boguet,  27  Tex.  507;  Routh 

community.     Bonner  v.  Gill,  5  La.  Ann.  v,  Routh,  57  Tex.  589. 
629  ;    Howard  v.   York,    20  Tex.    670;         It  is  immaterial  whether  the  property 

Bateman  v,  Bateman,  25  Tex.  270.  stands   in   the   name  of  both  of  them. 

Property  purchased  during  marriage,  Ramsdell  v.  Fuller.  28  Cal.  37;  Tally  v. 
whether  by  the  husband  or  wife,  is  com-  Heffner,  29  La.  Ann.  583;  Huston  v, 
munity  property,  and  not  the  separate  Curl,  8  Tex.  240.  Or  of  the  husband, 
estate  of  the  purchaser,  unless  made  with  Buchanan  v.  Buchanan,  8  Cal.  507;  Sue- 
separate  funds.  Cox  ?'.  Miller,  54  Tex.  cession  of  Planchet,  29  La.  Ann.  520; 
16.  See  also  Althof  v,  Conheim,  38 Cal.  Hughey  v.  Barrow,  4  La.  Ann.  248;  La- 
230;  S.  P.  Martin,  52  Cal.  235;  Hussey  croix  v,  Derbigny,  18  La.  Ann.  27;  Le 
V.  Castle,  41  Cal.  239;  Peck  v,  Brumma-  Blanc  v.  Le  Blanc,  20  La.  Ann.  206; 
gim,  31  Cal.  440;  Ewald  v.  Corbett,  32  Zimpelman  v.  Robb,  53  Tex.  274.  Or  of 
Cal.  493;  Buchanan's  Estate,  8  Cal.  507;  the  wife.  Pixley  v.  Huggins.  15  Cal.  127; 
Johnson  v,  Johnson,  11  Cal.  2oi;  Smith  Donald  v.  Badger,  23  Cal.  393;  Riley  v, 
V.  Smith,  12  Cal.  216;  Meyer  7/.  Kinzer,  Pehl,  23  Cal.  70;  Molt  v.  Smith,  16  CaL 
18  Cal.  247;  s.  c,  73  Am.  Dec.  539;  533;  Troxler  v.  Colley,  33  La.  Ann.  425; 
Tompkins   v.   Tompkins,    12  Cal.    114;  Beigel  z/.  Lange,  19  La.  Ana.  iia;  Love 
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PROPERTY, 


GluurAetflTiitiM. 


V.  Robertson,  7  Tex.  6;  Wells  v.  Cochran, 
13  Tex.  127. 

The  defendant  before  his  marriage 
wa^  in  possession,  without  right,  of  a 
tract  of  land ;  and  after  his  marriage  he 
made  a  deed  and  gave  up  possession  of 


during  marriage.  Troxler  v,  Colley,  33 
La.  Ann.  425.  See  also  Gravenberg  v. 
Savoie,  8  La.  Ann.  499^  Morales  v, 
Marigny,  14  La.  Ann.  855.  Compare 
Breaux  v,  Carmouche,  15  La.  Ann.  588. 
Where  a  husband  bought  property  dur- 


a  portion  thereof  to  the  rightful  owners;  ing  the  community,  paying  for  it  with 
and  induced  thereby,  the  owners  con-  his  separate  funds  under  circumstances 
veyed  the  fee  of  a  portion  of  said  land    clearly  showing  an  intention  to  buy  for 


to  the  defendant.  Held^  that  the  land 
thus  acquired  by  the  defendant  was  com- 
munity property.  Pancoast  v.  Pancoast, 
57  Cal.  320. 

Lands  purchased  in  the  name  of  the 
wife,  and  paid  partly  with  her  parapher- 
nal funds  under  the  administration  of  the 


his  separate  account,  keld^  that  the  prop, 
erty  was  his  separate  estate.  Young  v. 
Young,  5  La.  Ann.  611.  See  Bass  z/. 
Larche,  7  La.  Ann.  104. 

If  a  wife  desires  to  have  separate  prop, 
erty  distinguished  from  community,  or  to 
make  an   exception   to. the  rules  which 


husband,  and  partly  with  funds  of  the  govern  purchases  during  coverture,  she 
community,  fall  into  the  community,  should  purchase  herself,  or  through  an 
Burns  v,  Thompson,  i  Southern  Rep'r  agent,  and  in  her  own  name.  Dees  v, 
(La.),  913.  *  Scale,  5  La.  Ann.  688;  Squier  v.  Stock- 
It  is  not  necessary  to  prove  that  prop-  ton,  5  La.  Ann.  742;  Shaw  v.  Hill,  20 
eny  is  in  foct  the  product  of  the  joint  La.  Ann.  531.  See  also  Stroud  t/.  Humble, 
eflforts  of  husband  and  wife,  in  order  2  La.  Ann.  930;  Ellis  v.  Rush,  5  La. 
that  it  may  be  declared  community  estate.  Ann.  116;  De  Young  v,  De  Young.  6  La. 
If  it  is  acquired  after  marriage  by  efforts  Ann.  787;  Succession  of  Vanrensellaer, 
of  the  husband  alone,  but  not  by  gift,  6  La.  Ann.  803;  Metcalf  t^.  Clark,  8  La. 
devise,  or  descent,  or  by  the  exchange  of  Ann.  286;  Clark  v,  Norwood,  12  La.  Ann. 
his  individual  property,  or  from  the  rents,  598;  Spalding  v.  Godard,  15  La.  Ann. 


issues,  and  profits  of  his  separate  estate, 
it  belongs  to  the  community.  Lake  v. 
Lake,  4  Pac.  Repr.  (Nev.)  711. 

Land  purchased  after  the  death  of  the 
wife  and  paid  for  with  community  funds 
becomes  community  property.  The  sur- 
viving husband  and  children  hold  as 
tenants  in  common.  McAlister  v,  Far- 
ley. 39  Tex.  552. 

A  crop  growing  at  the  time  of  the  dis- 
solution of  the  marriage  is  community 
property.  Harrell  v,  Harrell,  12  La. 
Ann.  549;  Wilcox  v.  Henderson,  9  La. 
Ann.  347. 


277;  Waterer  v.  Brumfield.  25  La.  Ann. 
210;*  Reid  V.  Rochereau,  2  Woods,  151; 
Den^gre  v.  Dendgre,  30  La.  Ann.  Pt.  I. 
275;  Durham  v.  Williams,  32  La.  Ann. 
162;  Troxler  v,  Colley,  33  La.  Ann.  425; 
Merrick's  Succession,  35  La.  Ann.  296; 
McCay  v,  Boatner.  22  La.  Ann.  435; 
Fisk  V,  Flores,  aI  Tex.  340;  McAfee  v. 
Robertsson,  43  Tex.  591 ;  Martin  T^.Martin, 
52  Cal.  235;  Lake  v.  Lake,  52  Cal.  428; 
Remington  v.  Higgins,  54  Cal.  620;  Re 
Higgins.  65  Cal.  407. 

In  Texas  the  increase  of  all  separate 
property,  except  the  **  increase  of  lands,*' 


Separata  and  CamTnunlty  Property  Dis-  is  community  property.    Magee?'.  White, 

tin^oiihed. — No  property  acquired  by  the  23   Tex.   191;  Mclntyre  v.   Chappell,  4 

wife  during  coverture  becomes  her  sepa-  Tex.  187;  Love  v.  Robertson.  7  Tex.  6; 

rate  estate,  except  such  as  is  derived  by  s.   c,    56  Am.    Dec.   41;  Cartwright  v. 

gift,  devise,  or  descent;  all  acquired  in  Cartwright,    18  Tex.   626;   De  Blane  v. 

any  other  manner  is  community  property.  Lynch,  23  Tex.  25;  White  v.  Lynch.  26 

Ezell  V.  Dodson,  60  Tex.  331.  Tex,  195;  De  Garca  v.  Gal  van,  55  Tex. 

In  California  property  acquired  after  56;  Marx  v.  Lan^e,  61  Tex.  547;  Braden 

marriage  becomes  community  property,  v.  Gose,  57  Tex.  37.     But  see  Carr  v. 

unless  it  be  acquired  by  gift,  descent,  de*  Tucker,  42  Tex.  330. 

vise,  or  bequest,  or  on  the  credit  of  the  For  a  discussion  of  the  meaning  of  the 

separate  estate.     Schuyler  v.  Broughton,  term  **  increase  of  land,"  see  De  Blane 


II  Pac.  Rep.  719.  But  the  rents,  issues, 
and  profits  of  the  separate  estate  remain 
separate  property.  Shumway  v,  Leakey, 
8  Pac.  Rep.  12;  Jn  re  Higgins,  4  Pac. 
Rep.  389. 

Where  a  man  purchased  property  at 


V.  Lynch,  23  Tex.  25;  Forbes  v.  Dunham, 
24  Tex.  612;  Poriis  v.  Parker,  22  Tex. 
702;  Bateman  v.  Bateman,  25  Tex.  270; 
Carr  V.  Tucker,  42  Tex.  337;  White  v. 
Lynch.  26  Tex.  195, 

In  Smith  v.  Bailey,  i  S.  W.  Repr.  627, 


a  partition  sale,  and  paid  for  it  by  means  the  court  said:  **  Several  principles  well 

of  his  heritable  share,  held^  that  it  was  settled  by  this  court  come  to  our  aid  in 

his  separate  property,  and  that  it  did  not  passing  upon  this  question.     First,  the 

become  community  as  property  acquired  profits  arising  from  an  investment  of  a 
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married  woman's  property  become  the  during   coverture,   the    community  can« 

community  estate  of  herself  and  husband,  only  be  allowed  the  actual  cost  of  the 

Braden  v,  Gose.  57  Tex.  41;   Green  v.  improvements,    although    the    property 

Ferguson,   6^   Tex.   529;    Epperson    v,  may  have   increased  in  value.     Succes- 

Jones,  6  Tex.  Law  Rev.  86;  Cleveland  v.  sion  of  McClelland,   14   La.  Ann.  762  ; 

Cole  (Galveston  Term,  1886).     Another  Depas  v,  Riez,  2  La.  Ann.  30;  Childers 

principle,  equally  well  settled,  is  that  the  v,  Johnson,  6  La.  Ann.  634;  Rice  v.  Rice, 

wife's  separate    property  may  undergo  21  Tex.  58. 

mutations  and  changes,  yet  retain  its  If  the  husband  use  his  separate  funds 
separate  character;  but  the  proof  to  trace  to  benefit  and  enrich  the  community,  it 
and  identify  it  in  its  changed  condition  will  constitute  a  debt  of  the  community 
must  be  clear  and  satisfactory.  Love  v,  in  favor  of  the  husband  or  his  succession 
Robertson,  7  Tex.  6;  Rose  v,  Houston,  to  the  amount  of  the  fund  used.  Dendgre* 
II  Tex.  326;  Chapman  v.  Allen,  15  Tex.  v,  Dendgre,  30  La.  Ann.  Part  \,  275^ 
278;  Philipowski  v.  Spencer,  63  Tex.  604.  Merrick's  Succession.  35  La.  Ann.  296. 
It  is  also  true  that,  to  the  extent  that  the  Where  a  man,  before  marriage,  pur- 
wife's  separate  means  enters  into  the  chased  real  estate,  which  increased  in: 
purchase  of  other  property,  the  latter  is  to  value  afterwards,  and  upon  which  com- 
be treated  as  her  separate  estate;  and  the  munity  funds  were  expended,  held,  that 
same  rules  apply  to  the  community  prop-  it  was  separate  property  which  could  be- 
erty  and  the  husband*s  separate  estate."  disposed  of  by  will,  but  that  this  separate 
See  also  Claiborne  v.  Tanner,  18  Tex.  69;  estate  could  be  charged  with  the  com- 
Braden  v.  Gose.  57  Tex.  37;  Parker  v.  munity  money  expended  on  it.  Patton's> 
Coop,  60  Tex.  112;  Schuyler  v.  Brough-  Est.  Myr.  Cal.  241.  See  also  Moore  v. 
ton,  II  Pac.  Repr.  (Cal.)  719.  Stancet,  36  La.  Ann.  819. 

Property  purchased  during  coverture        Merchandise  which  was  not  acquired^ 

by  a  wife  with  the  rents  and  profits  of  her  by  the  wife,  either  by  gift,  devise,  or  de 

separate  estate  are  not  subject  to  any  scent,  nor  by  the  exchange  of  property^ 

marital  rights  of  her  husband.     Wo£fen-  thus  acquired,   nor  by   money  derived) 

den  V,  Charouleau,  11  Pac.  Repr.  (Ariz.)  through  the  sale  of  property  thus  acquired, 

1 17.  but  which  was  purchased  by  the  wife  with 

Under  the  statute  of  1865  the  rents,  money  borrowed  upon  the  faith  of  her 

issues,  and  profits  of  a  married'  man's  separate  property  as  security,  is  not  the- 

separate  estate  do  not  become  common  separate  property  of  the  wife,  but   the 

property  with  his  wife.     Lake  v.  Lake,  4  communitji  property  of  the  husband  and 

Pac.  Repr.  (Nev.)  711;  Lake  v.  Bender,  wife.     The  transaction  is  not  equivalent 

18  Nev.  361.  to  an  exchange*  of  the  wife's  separate 

In  California  the  increase  and  profits  property  for  the  merchandise.     Heiden- 

of  the  separate  estate  of  husband  and  heimer  v.  McKeen,  63  Tex.  229. 
wife  are  separate  property.     George  v.        A  wife  furnished  her  husband  with  a 

Ransom,  15  Cak  322;  s.  c,  76  Am.  Dec.  baleof  hay  raised  on  community  land,  and 

490;  Lewis  V.  Johns,  24  Cal.  629;  s.  c. ,  a  sum  of  money,  both  of  which  she  sup- 

85  Am.  Dec.  49;  Spear  v.  Ward,  20  Cal.  posed  were  separate  estate,  to  purchase 

674;    Marlow   v.   Barlew,  53  Cal.   459;  a  piano  for  their  daughter.  Repurchased 

Beaudry  v.  Felch,  47  Cal.  183;  Smith  v.  the  instrument,  paying  therefor  in  cash 

Smith,  12  Cat.  224;  s.  c,  73  Am.  Dec.  533;  nearly  all  the  money  he  had  so  received 

Est.  of  Higg^ns,  65  Cal.  407.     Compare  on  account,  and  drew  a  draft  on  his  com - 

Lewis  V,  Lewis,  18  Cal.  654.  mission-merchant,  to  whom  the  bale  of 

Loans  made  to  the  wife  upon  the  faith  hay,  with  other  hay,  had  been  consigned, 

of  her  separate  property  are,  in  Calif  or-  for  the  balance.  About  fifteen  years  t^fore 

#fttf,    separate    property,      Schuyler    v,  that,  the  wife  had  received  quite  a  large 

Broughten,  1 1  Pac.  Rep.  (Cal.)  719.  sum  of  money  from  her  father's  estate. 

But  in  Texas  they  are  community  prop-  but  there  was  no  evidence  that  that  which 

erty.     Heidenheimert/.  McKeen,  i53  Tex.  had  been  expended  on  account  of  the 

229.  purchase  of  the  piano  was  a  portion  of 

In  Louisiana  the  increase  of  separate  that  identical  money,  nor  was  there  any 

property  becomes  community  property,  evidence  to  show  from  what  particular 

Fisher  v,  Gordy,  2  La.  Ann.  762;  Webb  source  she  derived  it.      The  inference 

V.  Peet,  7  La.  Ann.  92;  Glenn  v,  Elam,  drawn  from  the  facts  was  that  it  was  the 

3  La.  Ann.  611;  Werner  v.  Kelley,  9  La.  proceeds  of  property  in  which  the  money 

Ann.  60.     But  see  Waterer  v.  Brumfield,  acquired  by  the  death  of  her  father  had 

25  La  Ann.  210.  been  invested,  and  which  had  become 

Where  improvements  are  made  on  the  community  property.     Neither  was  there 

separate  estate  of  one  of  the  spouses,  any  evidence  to  show  oat  of  what  specific 
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money  the  draft  was  paid.     Held^  that  land  was  offered  to  have  then  entitled 

the  piano  was  community  property,  and  either  the  husband  or  the  wife  to  demand 

not  the  separate  estate  of  the  wife.    Con-  it,  upon  equitable  principles  or  under  the 

nor  V.  Hawkins,  2  S.  W.  Repr.  (Tex. )  520.  terms  of  the  law ;  and  the  subsequent  grant 

The  earnings  of  both  husband  and  wife  to  the  husband  was  held  to  be  his  separate 
are  community  property.  61  Tex.  642;  property,  upon  the  ground  that  the  con- 
Isaacson  v.  Mentz,  33  La.  Ann.  595;  Meh-  sideration  passed  from  him  alone,  and 
nert  v.  Dietrich,  36  La.  Ann.  390;  Pren-  not  from  both  him  and  the  deceased  wife, 
dergast  v.  Cassidy,  8  La.  Ann.  96;  Ford  v.  In  other  cases,  in  which  the  death  of  the 
Brooks,  35  La.  Ann*.  157;  Fuller  v.  Fer-  wife  occurred  subsequently  to  a  substan- 
g^son,  26  Cat.  547;  Meyer  v,  K Inzer,  12  tial  compliance  with  the  conditions  upon 
Cal.  252;  s.  c,  73  Am.  Dec.  538.  Com-  which  the  grant  was  offered,  it  has  been 
pare  Marlow  v.  Barlew,  53  Cal.  459;  decided  that  it  was  community  property. 
Fisk  V.  Flores,  43  Tex.  340.  Yates  v.  Houston,  3  Tex.  433;  Wilkinson. 

If  a  wife  purchases  property  with  her  v.  Wilkinson,  20  Tex.  237. 
earnings,  it  is  community  property,  un-         "  The  true  test,  as  we  deduce  from  the- 

less  it  is  proven  that  the  husband  intended  authorities,  is  this:   First,  Did    the  sur- 

to  give  her  the  proceeds  of  her  earnings;  viving  husband  receive  the  grant  by  rea- 

in  such  a  case  the  property  would  be  the  son  of  such  emigration,  settlement,  and. 

separate  property  of  the  wife.     Johnson  residence  on  his  own  part  as  would  under 

r.  Burford,  39  Tex.  242.  the  law  entitle  him  to  it  independent  of 

Where  a  husband  took  out  a  life-assur-  his'  stattis  as  a  married  man  at  the  date- 

ance  policy  in  favor  of  his  wife,  held^  that  of  his  wife*s  death  ?    If  so,  it  was  his  sep- 

the  proceeds  do  not  become  a  part  of  the  arate  property. 

community,  but  belong  exclusively  to  the  '*  Second,  Was  the  increased  quantity- 
wife  and  her  heirs.  Succession  of  Bofen-  of  land  over  that  to  which  a  single  man,, 
schen,  29  La.  Ann.  711.  See  also  Webb's  not  th6  head  of  a  family,  was  entitled,. 
Est.  Myr.  Cal.  241.  given  to  the  surviving  husband  by  reason- 

Fublic  Lands, — In  Hodge  v.  Donald,  of  the  fact  that  at  the  date  of  the  death  of 

55  Tex.  344,  the  court  said:  *'  The  policy  the  wife  he  was  then  a  married  man  ?    If- 

of  Texas  has  ever  been   to  induce  by  so,  then  it  was  community  property,  and 

grants  of  land  both  married  and  single  the  half  interest  of  the  wife  subject  to  the - 

men  to  immigrate  and  become  citizens,  debts  of  the  community  would  descend  to- 

In  consonance  with  the  objects  sought,  her  children."  See  also  Ruddi/.  Johnson, 

greater  inducements  have  been  held  out  60  Tex.  91;  Yates  v.   Houston,  3  Tex. 

to  the  former  class,  as  shown  by  the  in-  433;  Manchaca  v.    Field,  62  Tex.    135;. 

creased  amount  of  land  given.    Although  Allen  v.  Harper,  19  Tex.  502;  Might  v, 

the  certificate  or  title,  under  the   law,  McGinty,  37  Tex.  733. 
issued  to  the  husband  as  the  head  of  the        It  has  been   decided  that  a  Mexican* 

family,  yet  in  consideration  of  the  joint  land  grant  is  a  gift,  and  therefore  the* 

toils,  privations,  and  dangers  undergone  separate  property  of  the  donee;  for  the 

by  the  wife  also,  it  has  been  repeatedly  conditions  attached  to  the  grants  are  held 

decided  by  this  court  that  under  our  sys-  not  to  be  onerous,  because  the  money 

tem  it  would  constitute  community  prop-  and  labor  are  expended  on  the  land  it- 

erty  of  the  husband  and  wife,  one  half  of  self,  and  exclusively   for  the  benefit  of- 

which,   charged  with  the  debts  of  the  the  grantee.     Noe  v.  Card,  14  Cal.  578; 

community,  would,  on  the  death  of  the  Panaud  v.  Jones,  i   Cal.    514;  Scott  v, 

wife,  descend  to  her  children.     YVtes  v.  Ward,  13  Cal.  459;  Fuller  v,  Ferguson,. 

Houston,  3  Tex.  433;  Wilkinson  v.  Wil-  26  Cal.   547;  Wilson  v,  Castro.  31  Cal. 

kinson,  30  Tex.  237.  120.    See  also  Hughey  v.  Barrow,  4  La. 

**  This  accords  with  the  general  policy  Ann.  248;  Wilkinson  v.  American  Iron 

of  our  law  upon  the  subject  of  marital  Co.,  20  Mo.  122. 

rights,  and  an  exception  to  it  should  not        Land  granted  by  (he  republic  to  one 

be  allowed  unless  the  facts  of  the  particu-  because  of  his  being  a  married  man,  was 

lar  case  clearly   demand   it.     In  some  the  community  property  of  his  wife  and^ 

cases  where  the  wife  died  soon  after  her  of  himself,  though   the  grant  bore  date* 

arrival  into  Texas  the  subsequent  grant  after  her  death;  one-half  interest  therein, 

to  the  husband  has  been  held  to  be  his  descended  to  her  heirs,  subject  to  the 

separate  property,  and  not  community,  payment  of  community  debts.      Caruth. 

as  in  Webb  v,  Webb,  15  Tex.  274.  v,  Grigsby,  57  Tex.  259.    See  also  Burris 

"  These  cases  will  be  found  to  be  those  v.    Wideman,    6   Tex.    232  ;    Parker  v, 

in  which  the  death  of  the  wife  occurred  Chance,  11  Tex.  513;  Thomas  v.  Chance,, 

before  there  had  been  a  sufficient  compli-  11  Tex.   637;    Wilkinson  v,  Wilkinson, 

ance  with  the  conditions  upon  which  the  20  Tex.  237;  Cannon  v.  Murphy.  31  Tex. 
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is  that  marriage  creates  a  partnership  in  property  between  husban 
and  wife,  and  that  all  property  resulting  from  the  labor  of  both  c 
either  of  them,  and  all  property  vesting  in  them  or  either  of  then 
except  by  gift,  devise,  bequest,  or  descent,  inures  to  the  benefit  c 
both  of  them ;  and  though  community  property  has  not  all  the  inc 
dents  of  partnership  property,  it  has  many  of  them,  and  is  con 
tnonly  spoken  of  as  partnership  property.* 

8.  Origin  and  History. — The  doctrine  of  community  property  ha 
its  origin  in  the  civil  law,  but  those  States  and  Territories  whic 
have  adopted  it  took  it  directly  from  the  old  French,  Spanish,  c 
Mexican  law.''*  The  doctrine  is  at  present  recognized  by  statut 
in  California^  Louisiana*  Nevada,^  Texas,''  and  in  Arisona, 
Idaho,'*  Montana^  and  Washington*'*  Territories.  It  formerly  e; 
isted  in  Missouri.*^  The  various  statutes  are  to  a  large  exter 
declaratory  of  previously  existing  law,  and  are  construed  alike  i 
the  several  States.**  These  statutes  take  effect  only  in  the  absenc 
of  agreement  between  the  parties,  as  they  may  establish  the 
property  rights  by  contract.*' 

3.  Frenunptioni. — Alf  property  acquired  during  the  existence  ( 

405;  Wright   v.  McGiniy.  37   Ttii.   733:  of  the  wife's  heira.     Sexton  v.  McGill. 

Carter  ».  Wise,  39  Tex.  373:  Hodge  v.  La.  Ann.  190. 

Donald,  5S  Tex.  344;  Rudd  i'.  Johnson,  I,   De   Blane   i-.    Lynch.   93  Tex.  t 

60  Tex.  91,  Wilkinson   v.  WilWnsor.    ao  Tex,  14 

/'n'mj/aciVan  uncoiidiliondceriifieate  Carlnrigbt  v.  Hollis,  5  Tex.   163;  Joa 

is  the  separate  property  of  him  to  nhom  v.  Jones,  15  Tex,  143;  Woodleyr.  Adam 

il  issued,  the  conditional  certificate  hav-  ;$  Tex.   536;  Panaud    i'.  Jones.  I  d 

ing  issued  to  him  as  a  single  man.     Por-  5 14.     Compare  Baird   v.   Lemec.  33  L 

ler  V.   Burnett,   60  Tex.   23o.     See  also  Ann.  424. 

Hodge  V.  Donald.  55  Tex.  344-  9   Buchanan's  EsUle.  8  Cal.  507.  S' 

Where  a   wife,  before   her   marriage.  Fuller  v.   Ferguson.  a6  Cal.  846;  Mej 

was  the  holder  of  a  pre-emption  right  Co  ;'.  Kinier.  13  Cal.  347;  s.  c.  73  Am.  D( 

land,    which    she    paid   for   with    funds  439:  Pacllard  v.  Arellanes.  17  Cal.  53 

loaned   her  upon  her  personal  faith  and  Saul  v.  Creditors.  5  Martin   N.  S.  (U 

credit,  and.  after  her  marriage,  a  patent  569;  3.  c  16  Am.  Dec.  aiz:  Morales 

was  issued  10  her  by  the  United  States,  Marigny.  14  La.  Ann  855;  Hall  d   Ha 

the  patent  relates  back  to  the  date  of  her  53  Tex.  398;   Burr  t:  Wilson.  18  It 

entry:  and  in  an  action  for  divorce,  and  370;  Edrington  v.  Mayfield.  5  Tex.  3^ 

a   moiety  of   the   land,  brought   by   the  Hall  v.  Dolson.  55  Tex.  531. 

husband,  the  land  will  be  adjudged  the  S.  Buchanan's  Estate,  8  Cal.  507,  jx 

separate  property  o(  the  wife,  free  from  4.  La.  Civ.  Code.  1875.  §  3399  rl  irq. 

all  claim,  interest,  or  control  of  the  hus-  6.  Nevada  C.  L.  1873.  g  T51  r/  i/f. 

band.     Harris  v.    Harris,   13  Pac.  (Cal.)  6.  Texas  R.   S.    1879.  gg   1653.  ib'. 

374.,    See  also   Simien  v.   Perrodin,   3;  2ill,  cl  seq. 

La.    Ann.  931;  Eslinger  !■.   Eslinger,  47  7.  Stiles  ?■.  Lord,  11  Pac.  Repr.  (Ari 

Cal.  63.  314. 

A  warrant  was  issued  to  a  man  during  S.  Ray  v.  Ray,  ■  Idaho  N.  S.  566. 

marriage,  which  authoriied  him  to  enter  9.  Mon.  Prob.  C.  SSi. 

pnblic  lands  already  offered  for  sale.   He  10.  Holyoke  v.  Jackson,  3  Pac  Re| 

located  it  on  lands  which  were  partly  oc-  (Wash.)  841. 

cupied  by  his  family.     These  lands  were  11.  Childress  v.  Cutler,  16  Mo.  34.  4 

not  offered  for  sale  until  after  his  wife's  IS.  Buchanan's  Estate.  B  Cal.  507. 

death.      He   afterward   purchased  other  18.  Marlow  v.  Bariew,  53  Cal.  456:  1 

lands  under  pre-emption  claims  acquired  Civ.  Code.  187S.  §  1424:  Nev.  C.  L.  iS; 

during  Che  life   of  ihe   wif^.      Held,  that  g  176;  Le  Breton  v.    Milec.    8  Paige  ( 

the   lands   were   not   community,  and  a  Y,).  a6i^   Desobry   v,    Schlaler,   35  L 

pmrchaser  from  the  husband  without  no-  Ann.  415.      Compart  Cox  v.   Miller, 

tice  is  unaffected  by  the  equitable  claims  Tex.  t6;  Green  v.  Ferguson,  63  Tex.  5: 


qtlMi.  PROPERTY. 

immunity,  and  all  property  in  the  possession  of  either  spouse 
ng  coverture,  is  presumed  to  be  community  property.*  These 
umptions  may  be  rebutted,  but  it  must  be  by  clear  and  satis- 

>iy  evidence,  and  the  burden  of  proof  is  upon  the  party  alleg- 
Jiat  the  property  is  separate  property.* 

Dm  coun  Mid  in  Wallace  f.  Camp.  v.  Goiiwald,  ig  La.  Ann,   13;    Lake  %■. 

ijTti.  B7:  "II  has  long  been  sei-  Lake.   4  West  Coast   Repr.  (Nev.)  159; 

ly  Ibit  court  th^t  properly  acquired  Lemon  v.  Waterman,  i  Wash.  485. 

[  coierture,  by  purchase  or  appar-  Owniamlty  PTBpgty. — When  the  money 

icmusliile,  whether  the  conveyance  which  formed  the  consideration  for  the 

ihe  name  of  the  husband  or  wife,  or  deed  was  money  collected  two  years  after 

will  be  presumed  to  be  community  marriage,  due  for  services  as  a  school- 

ny."    See  al»o  Cox  v.  Miilcr.   54  teacher  performed  by  the  wife,  it  will  be 

16;  Connor  v.   Hawkins,  3  S.  W.  presumed    10    be   communiiy   property. 

(Tei)soo;  Johnson  v.  Burford,  39  The  fact   that   the  husband  collected  it. 

41;  Chapman  V.  Allen,  15  Tex.  378;  and  made  the  deed  to  reimburse  the  wife 

V.  Wheeler,  7  Tex.    30;    Lolt  v.  without  her  knowledge,  or  that,  as  be- 

I.  5  Tex.  394:  Htiston   t>.   Curl,  8  tneen  themselves,  he  regarded  the  money 

4i:  5.C.,  fS  Am.  Dec  no;  Gilliard  as    her   separate    property,    would    not 

nsDcy,  13  Tex.  3371  Claiborne  v.  change  its  character.    Pearce  v.  Jackson, 

:r,  iS  Tex,  69;  Cook  v.  Bremood,  61  Tex.  64*. 

L  457:  Yates  ;/.  Houston.  3  Tex.  %.  Agkloit  Whom    than   Pnawnptloiii 

Scan   1'.   Maynard,    Dallam,    548;  HaybBBabntUd.— Land  conveyed  to  hus- 

eI]  v.  Marr,  36  Tex.  339:  Allen  v.  band  or  wife,  or  both,  by  deed  of  purchase 

T.    ig    Tei.    soa:    Veramendi    v.  is  presumed  10  be  communiiy  property, 

ins,    48    Tex.    531;     Browder    %/.  and  parol  evidence  is  not  admisKible  to 

ns.  61  Tex.  5B7:  Smith  v.  Bailey,  explain   or  modify   such  deeds  so  as  to 

f. Rcpr, (Tex.)627;  Smith  i'. Smilh.  ingraft    upon    Ibe  property  after  it  ha* 

il.   116;    s.  c,    73   Am,   Dec.   $33:  passed  to  innocent  purchasers  a  trust  to 

e;.  Ward,  13  Cal.  471;  Tryon  i'.  Sui-  their  detriment:  though  as  between  the 

3  Cal.  4S3;  Burton  f.  Lies.  SI  Cal.  parties   to   such  deeds,  their   privies   in 

illhof   I'.   Conheim.   3S   Cal.   333;  blood,  or   purchasers  without   value   or 

■  :■.  Kirizer.   I3  Cal.  347;  s.  c,  73  with  notice,  their  legal   import  may  be 

Dec.   S38;   Pixley  v.    Huggins,    15  affected   by  parol  evidence.      Cooke   v. 

r3i;  Molt  v.   Smith,   16  Cal.   533;  Bremond,  a7Tex.  457:  s.c..86Am.Dec. 

:r  ^.  Ashenauer,  l7Cal.  jSi;  Adams  62b.     See  also  French  v.  Slrumberg,  53 

Dwilon.  31  Cal.  38S:  McDonald  v.  Tex.   109;    Kirk  v.   Navigation   Co.,  49 

r,  13  Cal.  39S;  Ramsdell  v.  Fuller,  Tex.  313;  Smith  v,  Boguet.  37  Tex.  507: 

1.  41:  Shulcr  V,  Savings  and  Loan  Wallace  v.  Campbell,  54  Tex.  89;  Parker 

I  W.  Coast  Repr.  125;  Johnson  i-.  i/.  Coop.6oTex.  in;  McDaoiel  !■.  Weiss, 

on.  It  Cal.  305;  Peck  v.  Vandeo-  53  Tex.  263;  Lorn  p.  Tatver,  45  Tex.  519; 

30  Cal.  1 1 :  Schuyler  v.  Broughton,  John  v.  Battle,  58  Tex.  S91 ;  Edwards  v. 

:.  Repr.  719;  Hi'ey  v.  Pehl.  23  Cal.  Brown.  4  S.  W.  Repr.  (Tex.)  380. 

'erk  V.   Brummagim,   31    Cal.   40;  In    California  a    purchaser   from   the 

□It  V.  Austin,  36  Cal.  691;  Wedel  husband  of  land  deeded  \a  ihe  wife  for 

-man,  S9  Cal.  507;  SmHlley  i'.  Law-  a  valuable  consideraiion  docs  so  at  bis 

9  Rob.  (La.)  310;  Ford  ;'.  Ford,  I  peril,  and  it  may  be  shown  that  tbe  prop- 

11;  Bryan  v.  Moore,  n  Mart.  (La.)  eriy    was    the    separate    properlv  of    Ihe 

c.  13  Am.  Dec.  347;  Webb  v.  Peet,  wife.     Moore  v.  Jones.  63  Cal.  I3.     See 

Ann.  9:  Bachino  v.  Coste,  35  La.  also  Ramsdell  v.  Fuller,  3S  Cal.  37;  Al- 

570;  Moore  v.  Stance!,  36  La.  Ann.  verson  v.  Jones,  10  Cal.  12. 

Dominguei  v.  Lee,  17  La.  Ann.  190:  Admlaiifaillty  of  Parol  XTidenoi  In  Ea- 

ri>.  Gordy,  I  La.  Ann.  763;  David-  bottlsg  thsM  PnniBiptlMU.— The  coun 

.  Sttian,  to  La.  Ann.  146:  Corneau  said  in  Schuyler  v.   Brougbton.   n  Pac. 

ntrnot,  19  La.  Ann,  406;  Provost  Repr,  (Cal.)  719:    "  It   is   true   that   the 

lahouFsaye,  5  La.  Ann.  610;  Pren-  legal  presumption  which  arises  from  the 

91  V.  Cassidy,  8  La.  Ann.  96:  An-  face  of  ihe  deed  may  be  overcome  by  ex-  ' 

c.  Bradley.  10  La.  Ann.  6061  Forbes  trinsic  proof  that  the  consideration  paid 

rbes.  n  La.  Ann.  336;  Murphy  v.  «as  the  separate  funds  of  the  wife.     Mc- 

3   So.  Repr.  (La.)  575;   Biuns   v.  Donalds.  Badger,  33  Cal.  393:  Tustin  i". 

ipson    I  So.  Repr.  (La.)  913;  Hart  Faugbl,  33  Cal.  341;  Landers  v.  Bolton, 
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26  Cal.  393."    See  also  Peck  v.  Vanden-  husband  made  the  purchase  for  his  own 

berg,  30  Cal.  11;  Peck  v.  Brummagim,  benefit.     Higgins  v,  Johnson,  20  Tex. 

31  Cal.  440;  Higgins  v,  Higgins,  46  Cal.  389;  s.  c,  70  Am.  Dec.  394;  Peck  t/.Van- 

259;  Dunham  v.  Chatham,  21  Tex.  244.  denberg,  30  Cal.  11. 

Parol  evidence  is  aamissible  to  show  Conyttjranoe  by  the  Hvibaiid  to  the  Wife, 

an  understanding  between  the  husband  — The  husband  may  convey  his  separate 

and  wife,  that  real  estate  conveyed  to  her  or  the  community  property  directly  to  his 

during  coverture  should  be  her  separate  wife,and  there  is  then  no  presumption  that 

property.     T.  &  P.  R.  Co.  v.  Dunett,  57  the  property  so  conveyed  is  community, 

Tex.  48.  but  it  becomes  the  separate  property  of 

It  has  been  held,  however,   that  the  the*  wife.      Fitts  v.  Fitts,   14  Tex.  444; 

presumption  that  property  is  community  Halt  v.  Hall,  52  Tex.  299;  Storv  v.  Mar- 

cannot  be  rebutted  by  parol  evidence  that  shall,  24  Tex.  307;  Klumpke  v.  ISaker,  10 

it  is  the  separate  property  of  the  wife  Pac.  Repr.  (Cal.)  197;  Kuhner  v.  Ashen> 

against  bona  fide  purchasers  from    the  auer,  17  Cal.  581;  Barker  t/.  Koneman, 

husband   for  a  valuable    consideration.  13  Cal.  10;  Peck  v.  Brummagim,  31  CaU 

Cooke  V.  Bremond,  27  Tex.  457;  s.  c,  86  440;    Fuller   v,  Ferguson.  26   Cal.  547; 

Am.  Dec.  626.  Hussey  v.  Castle,  41  Cal.  239. 

Beettaliln  ]>eedf. — The  fact  that  a  deed  A  conveyance  to  the  wife  by  the  bus- 

of  lands  was  made  to  a  wife    "for  her  band  will  not  stand  against  a  prior  unre- 

separate  estate,"  even   if  construed  to  corded  deed.     Pearce  z/.  Jackson,  61  Tex., 

mean  that  the  consideration  money  was  642. 

paid  from  her  separate  property,  only  No  third  party  can  question  the  valid- 

creates  a  separate  estate  in  her  prima  ity  of  a  conveyance  from  the  husband  to 

facie^  and  does  not  preclude  one  claim-  the  wife,  unless  he  was  a  creditor  of  the 

ing  under  her  husband    from  showing  husband  before  the  conveyance  was  made, 

that  the  purchase-money  was  paid  from  or  was  a  subsequent  purchaser  without 

community  funds.     McComb  v.  Spang-  notice.     The  declarations  of  a  husband, 

ler,  12  Pac.  Repr.  (Cal.)  347.  introduced  in  a  suit  to  which  the  wife  is  a 

A  deed  which  recited  a  consideration  party,  to  impeach  a  conveyance  made  by 

of  money  paid,  as  well  as  love  and  affec-  him  to  his  wife,  when  made  after  the  ex- 

tion,  was  presumed  to  be  a  deed  of  com-  ecution  of  the  deed,  cannot    constitute 

munity  property.     Tustin  v.  Faught,  23  such  proof  as  to  form  the  basis  of  a  judg- 

Cal.  237.  ment,  even  though  no  objection  be  made 

In  Louisiana  a  recital  in  a  deed  has  no  at  the  time  of  their  introduction  in  evi- 

effect  upon  the  presumption  that  it  is  a  dence.     De  Garca  v.  Galvan.  55  Tex.  53. 

deed  of  community  property.     Forbes  v.  A  donation  by  the  husband  to  the  wife, 

Forbes,   11   La.  Ann.  326;    Bachino  v.  or  by  the  wife  to  the  husband,  maybe  re- 

Coste,  35  La.  Ann.  570.  voked  during  the  lifetime  of  the  donor, 

'*  Property  conveyed  to  the  wife  during  but  not  after.  Labbe's  Heirs  v,  Abat,  3 
coverture,  and  limited  by  the  terms  of  the  La.  553;  s.  c,  22  Am.  Dec.  151;  Fullpi 
deed  to  her  sole  and  separate  use,  becomes  v,  Ferguson,  26  Cal.  546. 
the  separate  property  of  the  wife,  and  BeoUurationi  of  the  Hofband. — For  the 
this  whether  the  consideration  paid  for  purpose  of  showing  that  the  money  used 
its  acquisition  was  with  separate  or  com-  in  making  a  purchase  was  the  separate 
munity  funds.  In  such  case  the  inten-  moneyof  the  wife,  declarations  of  the  hus- 
tion  to  make  such  property  the  separate  band  made  prior  to  the  conveyance  by  him 
property  of  the  wife  is  apparent  on  the  are  competent  evidence.  Moore  v.  Jones, 
face  of  the  deed,  charging  all  who  have  63  Cal.  12.  See  also  Smith  v.  Strahan,  i6- 
knowledge  of  its  existence  with  notice."  Tex.  314;  s.  c,  67  Am.  Dec.  622;  John- 
Morrison  V.  Clark.  55  Tex.  437.  son  v.  Burford,  39  Tex.  242;  De  Garca 

Where  Property  ii  Pnrohaied  with  the  v.  Galvan,  55  Tex.  53;  Baker  v.  Baker, 

Separate  Property  of  the  Hofband,  bat  in  55  Tex.  577. 

the  Hame  of  the  Wife.— Where  it  is  shown  The  court  remarked  in  Coats  v,  Elliot, 

that  the  consideration  in  a  deed  taken  in  23  Tex.  613,  that  "  the  declarations  of 

the  name  of  the  wife  was  the  separate  the  husband  are  the  weakest  and  most 

property  of  the  husband,  the  presumption  unsatisfactory  kind  of  evidence." 

is  that  it  was  the  intention  of  the  husband  Intention  of  the  Parties. — The  effect  of 

to  make  a  gift  of  the  property  to  his  wife,  a  deed  of  community  property  depends 

Smith  V.  Strahan,  16  Tex.  314;  s.  c,  67  on  the  intention  of  him  or  them  who  at 

Am.  Dec.  622;  Dunham  v,  Chatham,  21  the  date  of  its  execution  have  the  right 

Tex.  244;  Tucker  v,  Carr,   39  Tex.  98;  to  control  it.     In  arriving  at  that  inten- 

Baldridge  v.  Scott,  48  Tex.  189.  tion  all  contemporaneous  circumstances 

It  may  be  shown,  however,  that  the  and  declarations  are  evidence  of  the  most 
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4.  Aiglita,  Fowen,  and  Liabilities  of  the  HiubancL — The  husband 

and  wife  have  equal  interests  in  the  community,^  though  during 

satisfactoiy  character.     Baker  v.  Baker,  Voorhies,  2  Southern  Repr.  (La.)  36.  was: 

55  Tex.  577.     See  also  Hall  v.  Hall,  52  "  Apparently,  the   theory  on  which  the 

Tex.  299;  Peters   v.  Clements.  46  Tex.  defence  rests  is  that  it  is  enough  to  show 

125;  Johnson  v.  Burford,  39  Tex.  242;  that  the  husband  inherited  certain  sums, 

Dunham  v.  Chatham,  21  Tex.  244;  Hig-  and  that  from  this  circumstance  must  be 

gins  V,  Johnson's  Heirs,  20  Tex.  389;  s.  deduced  the  fact  that  the  community  was 

c.f  70  Am.  Dec.  394;  T.  &  P.  R.  Co.  v,  pro  tanto  benefited  and  that  he  has  re- 

Dunett,  57  Tex.  53;  Hatchett  v.  Connor,  mained  a  creditor  for  as  much  of  the  con- 

30  Tex.  104;  Smith  v.  Strahan,  16  Tex.  jugal  partnership;  but  this  is  a  fallacy. 

314;  s.  c,  67  Am.  Dec.   622;   Peck  v.  The  law  demands  substantial  proof  that 

Brummagim.   31   Cal.   440;   Higgins  v.  the  amounts  were  actually  invested  in  the^ 

Higgins,  46  Cal.  259;  Read  v,  Rahm,  65  community  by  the  husband,  and  the  rec- 

Cat.  343.  ord  is  barren  of  all  evidence  that  he  has 

Suffloieiioy  and  Burden  of  Proof. — The  done  so.  The  real  estate  acquired  dur- 
presumption  that  property  purchased  ing  the  first  community,  and  which  was 
•during  marriage  is  community  property  inventoried  as  part  of  its  assets,  does 
is  very  cogent,  and  can  only  be  repelled  not  appear,  either  on  the  face  of  the  titles 
by  clear  and  conclusive  proof;  but  where  or  otherwise*  to  have  been  paid  for  out 
it  is  established  clearly  and  conclusively  of  his  separate  funds.  The  price  paid 
that  the  property  was  purchased  with  the  ought  to  have  been  traced  back  to  the 
separate  money  of  one  of  the  parties,  it  inheritance.  This  was  essential  to  con- 
remains  the  separate  property  of  the  party  stitute  him  a  creditor  of  the  community, 
with  whose  money  it  was  purchased.  Babin  v.  Nolan,  6  Rob.  (La.)  508;  Stew- 
Love  V.  Rdbertson,  7  Tex.  6;  s.  c,  56  art  v,  Pickard,  10  Rob.  (La.)  18;  Docria 
Am.  Dec.  41.  v,  Wiltz,  11   La.  Ann.  514;   Succession 

In  Ramsdell  z/.  Fuller,  23  Cal.  42,  Saw-  of  Viand,  11    La.  Ann.    297;  Downs  v, 

yer,  J.,  said:  **  It  is  much  easier  for  the  Morrison,  13   La.   Ann.  379;   Belair  v. 

party  purchasing  the  land  to  show  affirma-  Dominguez,  26  La.  Ann.  605;  Dendgre 

lively  that  the  funds  used  were  separate  v,  Denlgre,  30  La.  Ann.  277;  Succession 

property  of  the   party  purchasing,  than  of   Merrick,  35  La.  Ann.  396;   Bachino 

for  others  interested  to  show  negatively  v,  Coste,  35  La.  Ann.  570.     The  adverse 

that  they  were  not.     The  evidence  is  pe-  opinion  in  the  case  of  Falgout  v.  Daspit, 

•culiarly  within  the  knowledge  and  control  6  La.  Ann.  174,  is  no  authority,  and  most 

of  such  party.     For  these  and  other  rea-  be  considered  as  overruled." 

sons,  when  the  fact  is  required  to  be  proved.  Property  acquired  during  a  marriage 

the  law  throws  the  burden  of  identifying  in  the  name  of  the  husband  is  presumed 

the  funds  as  a  part  of  the  separate  estate  to  belong  to  the  community;  nor  will  such 

upon  the  party  claiming  the  benefit  of  such  presumption  be  rebutted  by  proof  that  he 

•estate."    See  also  Higgins  v,  Higgins.  46  acquired  the  property  with  the  money  of 

Cal.  259;  McDonald  v.  Badger,  23  Cal.  his  children  by  a  former  marriage;  nor 

393;  s.  c,  83  Am.  Dec.  123;  Adams  v,  will  such  fact  affect  the  title  of  the  com- 

Knowlton,  22  Cal.  283;  Mott  v.  Smith,  munity  to  the  property,  though  it  may 

16  Cal.  533;  Smith  v.  Smith,  12  Cal.  216;  create  a  debt  against  it.  Murphy  v.  Jury, 

4.  c,  73  Am.  Dec.  533;  Meyer  v.  Kinzer,  2  Southern  Repr.  (La.)  575. 

12  Cal.  247;  s.  c,  73  Am.  Dec.  538;  Block  Where  at  the  time  of  the  marriage  the 

V,  Melville,  22  La.  Ann.  147;  Bachino  v,  husband  had  much  money  and  the  wife 

Coste,  35  La.  Ann.  570;  Webb  v,  Peet,  nothing,  and  during  the  marriage  rela- 

7  La.  Ann.  92;  Fisher  v.  Gorde,  2  La.  tion  the  parties  decreased  in  fortune,  it 

Ann.  762;  Ford  v.  Ford,  i  La.  Ann.' 201;  was  held  that  the  statutory  presumption 

Lake  v.  Lake.  4  Pac.  Repr.  (Nev.)  711;  that  propertv  acquired  during  marriage 

Cox  V.  Miller,  54  Tex.  25;  Coats  v.  El-  was  community,  was  not  rebutted  unless 

liot,  33  Tex.  613;  Castro  v.  lilies,  22  Tex.  the  purchase  nioney  be  explicitly  traced 

479;  8.0. ,  73  Am.  Dec.  277;  Dunham  v,  to     the    husband's    separate     property. 

Chatham,  2Z  Tex.  244;  Chapman  v.  Al-  Schmeltz  v.  Garey,  49  Tex.  49. 

len,  isTex.  283;  Mitchell  t/.  Marr,  26Tex.  1.  **  It  is  settled  law  in  this  [Texas] 

331;  Zorn  V.  Tarver,  45  Tex.  519,  521;  State  that  the  interests  of  the  husband 

Huston  V,  Curl,  8  Tex.  239;  Schmeltz  v.  and  wife  in  the  community  property  are 

Grarey.  49  Tex.  61:  Lott  v.  Keach,  5  Tex.  equal,  whether  the  deed  be  taken  in  the 

304;   Scott    V,   Maynard,   Dallam,   551;  name  of  either,  or  the  names  of  both. 

JlcAfee  V.  Robertson,  43  Tex.  591.  Veramendi  v,   Hutchins,  48  Tex.  531; 

The  language  of  the  court  in  Sute  v,  Cooke  v.  Bremond,  37  Tex.  460;  Mlt« 
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coverture  the  wife's  rights  are  passive,*  and  he  has  full  management 
and  control  of  the  property,*  and  may  deal  with  it  almost  as  if  it 
were  his  own.'  He  is  its  sole  representative,  and  is  liable  for  its 
debts."*  It  is  liable  for  his  separate  debts.*  He  has  full  power  to 
dispose  of  it  absolutely  without  her  consent  ;•  his  sole  deed  passes 
community  realty ;''  his  sole  signature  assigns  community  promis- 
sory notes,**  thouj^h  standing  in  her  name;*  in  his  sole  name  he 
sues  in  ejectment,^®  and  enforces  a  promissory  note ;  **  he  may  give 
the  property  away,**  but  not  with  the  intent  to  defraud  her  of  her 

chell  V.  Marr,  a6  Tex.  330;  HigRins  v,  "  Since  the  husband  and  wife,  act  of 
Johnson.  20  Tex.  389.  And  there  are  T879,  ^  husband  cannot,  without  his  wife 
decisions  of  our  courts  in  which  the  title  joining,  make  a  valid  contract  to  sell 
of  the  wife  or  of  her  heirs  in  the  common  community  property;  and  if  at  the  time 
estate,  held  in  the  name  of  the  husband,  of  making  the  supposed  contract  the 
18  denominated  a  legal  title.  Johnson  v,  would-be  purchaser  knows  it  to  be  in 
Harrison,  48  Tex.  268;  Garner  v.  Thotnp-  breach  of  fi^luciary  duty,  it  is  absolutely 
son,  I  Tex.  Law  Rev.  286."  Edwards' v.  void,  and  cannot  be  the  foundation  of 
Brown,  4  S.  W.  Repr.  (Tex.)  380;  Bell  any  liability  whatever."  Hoi  yoke  v.  J  ack- 
er. Schwarz.  56  Tex.  353;  Zimpelman  v.  son,  3  Pac.  Repr.  (Wash.)  841. 
Robb.  53  Tex.  274;  Wright  v.  Hays,  10  Code  Wa«h.  T.  §  2410,  prohibits  a 
Tex.  130;  8.  c.  60  Am.  Dec.  200;  Yancy  husband  from  selling  or  incumbering  the 
V.  Batte,  48  Tex.  46;  De  Godey  z>.  De  community  property  of  himself  and  wife. 
Godey,  39  Cal.  157.  Held^  that  the  contract  of  the  husband  to 

1.  Wright  c/.  Hays,  10  Tex.  130;  s.  c,  lease  such  property,  made  without  the 
60  Am.  Dec.  200  wife  joining  in  the  contract,  is  an  incum- 

2.  Althof  V.  Conheim,  38  Cal.  230;  brance,  within  the  meaning  of  the  section. 
Peck  V.  Brummagim,  31  Cal.  440;  Mott  and,  it  appearing  that  the  lessee  knew 
V.  Smith,  16  Cal.  535;  Cheek  v.  Bellows,  that  the  land  was  community  property, 
i7*Tex.  616.  that  the  lease  is  void.    Hoover  v.  Cbam- 

8.  Lord  V.  Hough,  43  Cal.  581;  Pixley  bers,  13  Pac.  Repr.  (Wash.)  547. 
V.  Huggins,  15  Cal.  127.  7.  '*The  husband  may  convey  and  in- 

4.  Kelly  v.  Robertson,  10  La.  Ann.  cumber  all  community  real  estate  which 
313;  Hawley  v.  Crescent  City  Bank,  26  is  not  the  homestead  or  has  not  been 
La.  Ann.  230;  Ford  v.  Brooks,  35  La.  designated  as  the  homestead.  Mabry  v, 
Ann.  157;   ChaflFe  v.   Mcintosh,  36  La.  Harrison,  44  Tex.  286. 

Ann.  824:  Carter  v.  Conner,  60  Tex.  52.         A  married  man,  to  whom  was  issued, 

5.  McDonald  v.  Badger,  23  Cal.  393;  as  such,  a  land  certificate  for  a  league 
Adams  v.  Knowlton,  22  Cal.  283:  Tomp-  and  labor  of  land,  in  1838.  transferred  it 
kins  V.  Tompkins,  12  Cal.  114:  Glasscock  during  the  lifetime  of  the  wife  by  the 
V,  Green,  4  La.  Ann.  146;  Chauviere  v,  following  assignment;  **  I,  for  myself, 
Fliege.  6  La.  Ann.  57;  Forbes  v.  Dun-,  my  heirs,  legal  representatives  and  as- 
ham,  24  Tex.  611;  Jones  v.  Jones.  15  si«:ns.  sell,  relinquish,  and  dispossess  my- 
Tex.  143;  Edrington  v.  Mayfield,  5  Tex.  self  of  all  my  right,  title,  and  interest  for 
363;  Lott  z'.  Keach,  5  Tex.  394.  the  within  claim  to  Wm.  M.  Shepherd. 

6.  Althof  V.  Conheim,  38  Cal.  230;  his  heirs  and  assigns."  In  a  suit  against 
Pixley  V,  Huggins,  15  Cal.  127:  Van  the  claimants  of  the  entire  league  and  la- 
Maren  v.  Johnson,  15  Cal.  312;  Wolf  ?/.  bor  under  that  assignment,  brought  by 
Wolf,  12  La.  Ann.  529;  Glenn  v.  Elam,  those  claiming  the  community  interest  of 
3  La.  Ann.  611;  Guice  v,  Lawrence.  2  the  wife,  keld^  (i)  the  certificate  being 
La.  Ann.  226.;  Trahan  v,  Trahan.  8  La.  community  property,  the  husband's  righl 
Ann.  455;  Walters  v.  Jewett,  28  Tex.  192;  to  dispose  of  it  was  absolute;  (2)  his  con- 
Brewer  V.  Wall,  23  Tex..  588;  Berry  v.  veyance  of  "all  his  right"  was  aeon 
Wright,  14  Tex.  274.  veyance  of  the  entire  certificate.     Poe  v. 

A  husband  has  the  absolute  power  to  Brownrigg.  55  Tex.  133;  Mabry  v.  Harri- 

4ispose  of  the  common  property  to  the  son,  44  Tex.  286. 

iiame  extent  and  in  the  same  manner  as  8.   Hemmingway  v,  Matthews,  10  Tex. 

his  separate  property,  until  a  legal  sepa-  207. 

ration  has  been  effected  by  a  competent  9.  Pixly  v,  Huggins,  15  Cal.  127. 

court  and  a  division    made  under  the  10.  Mott  v.  Smith,  16  Cal.  535. 

direction  thereof.      Ray  v.  Ray,  i  Idaho  11.  Wells  v.  Cochrum,  13  Tex.  127. 

N.  S.  566.     Compare  the  following:  12.  Lord2'.  Hough,  43  Cal.  581;  Coltoo 

858 


Bighto,  Powm,  and  LiabUities     PROPER  TY.  of  the  Husband 

rights,  in  view  of  divorce  or  of  death,^  though  her  remedy  in  such 
case  seems  confined  to  a  bill  quia  timet. ^  So  he  may  give  or  as- 
sign community  property  to  his  wife  to  be  her  separate  property 
where  no  fraud  on  creditors  exists ;  ^  and  the  property  and  his 
widow  are  bound  by  his  estoppel.*  The  husband  cannot  affect  the 
interest  of  the  wife  by  will,  or  by  any  instrument  to  take  effect 
after  his  death ;  ^  and  after  the  death  of  the  wife  he  cannot  dis- 
pose of  the  community  except  to  pay  the  debts  thereof  or  to  the 
extent  of  his  own  interest.*  Divorce  proceedings  alone  do  not 
affect  his  rights,  though  his  abandonment  of  his  wife  may  give 
her  important  powers.''     In  case  of  divorce  the  property  is  di- 

V.  Colton.  34  La.  Ann.  858.     'Compare  should  elect  to  take  tinder  the  will,  she 

Bister  v.  Menge,  21  La.  Ann.  216.  would  be  thereby  estopped  from  after- 

1.  De  Godey  v,  DeGod^,  39  Cal.  164;  wards  asserting  her  right  to  the  commu- 
Peck  V  Brammagim,  31  Cal.  447;  Smith  nity.  .  .  .  The  husband  made  a  deed, 
V.  Smiih,  12  Cal.  216;  s.  c,  73  Am.  Dec.  conveying  community  land,  which  was 
533;  Cotton  V.  Cotton,  34  La.  Ann.  857;  not  delivered.  Held,  that  the  wife  who, 
Belden  ti.  Hanlon,  32  La.  Ann.  85;  Ed-  as  executrix,  after  the  husband's  death, 
wards  v.  James,  7  Tex.  38;  Scott  v.  May-  refused  to  deliver  the  deed  (there  being 
nard.  Dall.  548.  no  fraudulent  intent  on  her  part),  could 

2.  Probably  an  action  would  be  main-  not  be  made  liable  to  parties  claiming 
tainable  by  the  wife,  while  the  coverture  under  the  deed  for  the  value  of  their  in 
exists,  of  the  character  of  a  bill  ^»ta  timet,  terest  in  the  land  lost  thereby.     Moss  v, 
to  procure  an  injunction  to  restrain  the  Helsley,  60  Tex.  426. 

husband  from  carrying  out  a  threatened  6.  In  the  case  of  Johnson  v.  Harrison, 

fraudulent  transfer  of  such  property  which  48  Tex.  268,  it  was  said:     **  If  there  be 

would  result  in  loss  to  her,  or  to  compel  community  debts,  the    survivor  of  the 

the  fraudulent  donee  or  grantee,   with  community  may  appropriate  community 

notice  of  the  fraudulent  intent,  to  give  property  to  their  payment;  and  his  power 

security  to  satisfy  any  claim  which  she  to  wind  up  the  community  aflfairs  is  so 

may  be  found  to  have  to  it  on  the  settle-  far  recognized,  that  sales  fairly  made  by 

ment  of  the  affairs  of  the  community,  him  for  that  purpose  will  not  be  set  aside, 

when  the  marriage  lie  has  been  dissolved.  His  power  to  sell  is  dependent  on  the 

Greiner  v  Greiner,  58  Cal.  118.  existence  of  some  claim  against  the  com- 

8.  Peck  V.   Bnimmagim,  31  Cal.  440;  munity,  and  whoever  purchases  from  him 

Morrison  v.  Seiler,  22  La.  Ann.  327.  must  see  to  it  that  the  facts  exist  which 

4.  Ranny  v.  Miller,  51  Tex.  263.  authorize  the  sale.    See  also  Robinson  t^. 

5.  Greiner  v,  Greiner,  58  Cal.  115;  McDonald,  11  Tex.  385;  Veramendi  v, 
Guttman  v,  Scannell,  7  Cal.  435;  Buchan-  Hutchins,  48  Tex.  531. 

an's  Estate.  8  Cal.  510:  Smith  v.  Smith,  On  the  death  of  the  wife  her  interest 

12  Cal.    228;    s.   c,    73  Am.   Dec.  533:  in  the  homestead  descends  and  vests  in 

Scott  V.   Ward,    13   Cal.   469;  Payne  v,  h«.r  heirs,  subject  to  administration  and 

Payne,    18   Cal.    301 ;  De  Godey  v.   De  to  the  right  of  the  husband  to  wind  up 

Godey,  39  Cal.  164.  the  community  affairs.     This  right  of  the 

AVhere  a  husband  disposes  by  will  of  husband  must  be  limited  chiefly  to  paying 

an  entire  tract  of  land  owned  by  himself  the  community  debts,  and  a  purchaser 

and  his  wife  jointly  as  community  pr^p-  from  him  does  not  acquire  the  interest  of 

erty,  allotting  to  the  wife  a  certain  por*  the  children  of  the  marriage  when  there 

tion  including  the  homestead,  which  she  were  no  debts  of  the  community  to  be 

would  not  have  been  entitled  to  except  paid.    A  sale  to  support  the  children  will 

under  the  will,  and  she  subsequently  con-  not  be  sufficient  to  pass  title  to  their  in- 

veys  the  portion  so  allotted  her,   held^  terest  in  the  homestead.  Bell  7.  Schwarz, 

conclusive  evidence  that  she  knew  of  the  56  Tex.  353.     See  also  Bennett  v.  Fuller, 

disposition  made  by  the  will,  and  elected  29  La.  Ann.  663;  Billgery  v,  Billgery,  34 

to  take  under  it.     Rogers  v,  Trevathan,  La.  Ann.  287. 

3   S.  W.    Rep'r  (Tex.),    569.      See  also  7.  Lord  v.  Houf(h.  43  Cal.  581.     Cam- 

Morrison  v.  Bowman,  29  Cal.  348.  pare  Texas  R.  S.  1879,  §  2867. 

While  the  husband  cannot  dispose,  by  *'  When  the  husband  deserts  the  wife, 

will,  of  his  wife's   community  interest,  ceases  to   discharge   his  marital  duties, 

yei  if  he  attempts  to  do    so,   and  she  and  contributes  nothing  to  her  support 
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'vided ;  *  a  mere  cause  for  divorce  does  not  forfeit  the  rights 

leither  party,*  and  after  divorce  the  husband  has  no  powers  ov 
the  wife's  interest.' 

S.    Bights,  Pow«n,  uid  LiabilitlM  af  the  Wif«. — The  wife's  righ 

-over  the  community  are  as  well  defined  and  ascertained  as  tho: 
of  the  husband;  though  once  called  "a  mere  expectancy,"  her  i 
Merest  is  equal  to  that  of  her  husband,  and  she  may  protect  herse 
■by  all  the  remedial  processes  afforded  to  any  one.*  During  cove 
ture  she  cannot  dispose  of  the  community  without  his  consent 
her  mortgage  thereof  even  as  to  her  interest  is  void  in  Califomi 
though  if  she  survives  her  husband  it  may  be  enforced  against  her 

and  to  the  support  of  the  children,  the  death  o'r  judicial  decree;  (i)  thalrclatio 

power  to  manage,  control,  and  dispose  of  when  once   established,   secures  to  t 

jhe  community  properly  for  purposes  of  wife  a  commijnity  inierescin  all  the  pro 

support  is  transferred  to  the   wife.     In  eny  [hat  may  be  (hereafter  acquired  I 

»ach  a  case  the  discrellon  exercised  by  either  of  the  parlies,  e.tcepc  such  as  ini 

(he  wife  in  selling  the  conitnunily  prop-  be  obtained  by  gift,  devise,  or  descec 

«rty  will  not  be  reviewed,- unless  it  has  (3)  the  rights  of  the  parties  resultingfro 

been  used  to  perpetrate  a  fraud  on  the  the  marriage  relation  are  fixed  by  sum 

lius band's  rights.       Zimpelmanv.  Robb,  law,   and  have  remained  unaSccled  I 

.53  Tex.  374.  civil-law    rules    applicable    to    pulati 

The   abandonment   of  ■   wife  by  her  marriages  since  1840,  when  the  coramo 

husband  perfects  all  her  rights  in  and  to  law   and    the   marital-rights    system 

the  community  property  as  eSecIually  as  Texas  were  both  adopted  >  by  act  of  tl 

if  he  were  dead.     Cullers  v.  James,  t  S.  republic  of  Texas;  (4)  the  separation 

W.  Repr  (Tex.).  314;  Slater  v.   Neal,  64  E.  from  her  husband  did  not,  under  tl 

Tex.  asa:  Carothers  v.  McNese,  43  Tex.  circumstances  above  staled,  work  a  fc 

>34;  Forbes  V.  Moore.  33  Tex.  199;  Ful'  feiture  of  her  subsequently  acquired  cm 

lerton  v.  Doyle.  tS  Tex.  |3;  Ezell  v.  Dod-  muniiy  rights  10  land  purchased  by  hi 

son,  6a  Tex.  331.  in  Texas;  (5)  the  rights  in  the  estate  ■ 

"The  sentence  of  a  hnsband   to  the  the  last  wife,  who  married  in  ignorani 

fieniteniiary.  and  his  confinement  there,  of  the   former  subsisting  marriage,  ■ 

js  equivalent  to  an  abandonment  of  the  not  involved  in  this  decision.     Routh 

wife,  and  authorizes  her  to  manage  and  Routh.  57  Tex.  589. 
dispose  of  the  common  property,  at  least        8.   De  Godey  v.  DeGodey,  39Cal.  i; 

^o  far  as  to  secure  a  support  for  herself  Bennett  v.  Fuller,  39  La.  Ann.  663;  Eh 

and  children,"    Slator  i>.  Neal,  64  Tex.  den  v.  Hanlon,  31  La.  Ann.  B5. 
:333.  4.  De  Godey  v.  De  Godey.  39  Cal.  t; 

1.  De  Godey  v.  De  Godey,  39  Cal.  157;  Van  Maren  v.   Johnson.  15   Cal.  308;  1 

•Hanii  V.   MatiQ,  34  La.  Ann.  437;  Rice  Blanc  v.  Le  Blanc.  30  La.  Ann.  306;  Zir 

.f.  Rice.  31  Tex.  %%.  oelmao  v.  Robb,  53  Tex.  374;  Wright 

%,  E.,  the  second  wife  of  her  deceased  Hays.   10  Tex.   130;  s.  c.  60  Am.  De 

.husband,  while  living  in  another  Stale,  300;  Caruib  v.  Grigsby.  57  Tex.  359. 
.*t)d  before  his  removal   to  Texas,  was         A  wife,  under  the  liberal  provisions  < 

-guilty  of  such   outrages  toward  him  as  the  constitution  and  laws  of   Texas  fi 

-Tendered  their  living  together  insupport-  the  protection  of  her  separate  propert; 

:-able.     By  mutual  consent,  the  husband  n)py,  in  her  own  name,  maintain  a  su 

rseparated  from  ber  without  a  decree  of  by    attachment    levied     on    communi 

"divorce,  and  aflerremovingto  Texas  with  property   belonging   to  herself  and  hi 

'the  children   of  his   first   marriage,    he  husband,  to  secure  payment  of   a  del 

-tnarried  a   third  time  to  one   who   was  which  is  her  separate  property  due  fro 

Ignorant  of  the  fact  that  he  had  then  a  the  husband.     To  secure  such  a  debt  s) 

wife  livfnft.     Afterwards,  during  cover-  is  entitledto  all  remedial  processaffordi 

pture  with  his  third  wife,  he  acquired  real  by  the  law  to  any  one.      While  this 

«state   in   Texas,  and  died.     In   a  suit  true,  such  a  claim,  sought  to  be  enfotct 

between  E.,  claiming  a   community  in-  by  attachment,  should  be  closely  scnii 

teres!  in  the  land  thus  acquired  in  Texas,  nized.  to  guard  against  fraud  and  collusi< 

•nd  a  child  of  the  first  marriage,  htld,  between  husband  and  wife  to  defeat  othi 

^l)  the  matrimonial  relation,  when  once  creditors.  Ryan  v.  Ryan,  61  Tex.  473 
-formed,  coutiuues  until   terminated   by         S.  Hcmmirtgway  v.  Hatthcws.  loTe 
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ii  her  husband's  death  her  rights  spring  into  activity,  and  she 
ill  the  power  of  a  feme  sole  over  her  interest ;  *  so,  under  the 
lus  statutes  she  may,  for  cause,  have  a  separation  of  property, 
lition  of  the  community,  or  may  be  awarded  alimony  out  of 
may  have  a  divorce  with  a  division  of  the  property.*  So  if 
lusband  abandons  her  and  refuses  to  support  her,  her  rights 
the  community  quicken  into  vigorous  activity ;  she  may  deal 
it  in  his  place,  and  she  may  even  in  her  own  name  convey 
state  standing  in  his  name,  so  that  subsequent  bona  fide  pur- 
ire  from  him  will  get  nothing,* 

Sigliti,  Fowen,  and  LubilitieB  of  the  SnrviTOr. — The  survivor  has 
St  one  half  of  the  community  property  after  all  the  community 
i  are  paid,*  the  community  property  being  a  primary  fund  for 

iFinington  v.  Higgins,  S4  Cal.  620,  8.  "  From  an  examination  of  the  cases 
:ii.  Code,  18B1,  §  167;  Pany  v.  il  m\\\  be  seen  that  the  rule  is  well  set- 
Si  Cal.  334-  tied  ttiat  when  ilie  husband  abandons  the 

Under  [he   Srst  and   succeeding  wife  and  fails  to  provide  for  the  family, 

s  ihe  powers   of  the  wife   under  this  authorizes  (he  wife  (o  manage,  con- 

lave  been  made  to  cease  with  her  trol,  and  dispose  of  the  common  prop- 

bood:  but  while  single  she  has  ali  erty  so  as  to  secure  a  support  for  herself 

his  and  powers  of  a  ynir  ic/f,  and  and   children.     And   it   seems  from  (be 

id  hericlf  personalty  as  well  as  the  cases  of  Wright  v.  Hays,  and  Fullenon 

On  a  second  marriage  sbe  ceases  v.    Doyle,    [hat   where    ihe   facts    exist 

.  fiee  agent  and  is  shorn  of  these  which  would  authorize  Ihe  wife  to  assume 

and  she  cannot  convey  [he  equi-  Ibe  management,  control,  and  disposition 

ny  more  than  she  could  have  con-  of   the   common   properly,   she   has  the 

ihe  legal  estate.     This  is  the  pol-  same  unlimited  power  in  ihese  particulars 

iKSIatutes."  Davis  11.  McCartney,  as  would  the  husband  if  present  and  in 

.  584.    See  also  Cordrer  :'.  Cage,  control  of  the  properly."     Slatori/.  Neal, 

.  S3i:0rri'.  OBiien.ssTex.  149;  64  Tex.  aaa;  Wright  i.   Hays,   10  Tex. 

f   V.  Abercrombie,   61    Tex.    60;  130:  s,  c,  60   Am.  Dec.  aoo;  Fullerton 

rwood  V    Arnold.  1   S.   W.  Repr,  v.  Doyle.  18  Tex.  la;  Forbes  v.  Moore, 

173;  Woraack  v.  Shelton,  31  Tex.  32  Tex.   199;   Caroihers  t.  McNese,  43 

eckman  v.  Thompson,  24  La,  Ann.  Tex.  324;  Zimpleman  v.   Robb,  53  Tex. 

icksan  v.  Dickson, 37  La.  Ann.  015.  274;   WalLier    v.   Strongfellow,   30  Tex. 

ariie  v.  Trotoi.  105  U.  S,  75':  Ray  570:  Cheek  v.  Bellows,  \^  Tex,  613.    See 

,  I  Idaho  N.  S.  566;  Hendricks  v.  Rights,   etc,,  of   Husband,  note   7,  p. 

33   L*.  Ann.   1051;  Compion   v.  35g. 

'U,  33  La.  Ann.  685;    Belden  v.  4.  Broad  v,  Murray,  44  Cal,  236;  Broad 

1.  32  La.  Ann.  85;  Succession  of  v.    Broad,   40    Cat.   493:    Tompkins   v. 

%,i%  La.   Ann.   iji;  Hey  man  v.  Tompkins,  li  Cal.  114;  Beard  v.  Knox, 

.37  La.  Ann.  19;;  Meyer  i'.  Smith,  5  Cal.  252;  Payne  v.  Payne,  iS  Cal,  391; 

Ann.  1531  Webb  v.  Bell,  34  La.  Scott  v.  Ward,  13  Cal. 456;  Hart  v.  Rob- 

5;  Spires  V.  McKelvy.  23  La.  Ann.  erlson,  31  Cal,  346;  Cummings  v.  Chev- 

aiford  v.  Thorn.  15  La.  Ann.  83;  rier,  10  Cal.  519;  Kellar  v.  Blanchard,  21 

IP.  Bordeion,  14  L>.  Anp.  61S;  La,  Ann.  38;  Cockburn  v.  Wilson.  30  La. 

I  n.  Barbin.   13    La,    Ann.   474;  Ann. 391  Moore  rf.  Moore,  2oLa.  Ann, 159, 

IOCS  V.  Brady,   11  La.  Ann.  696;  Flemingi'.Fleming.iS  La.  Ann.7a6;  War- 

j.  Yarborough.  II  La,  Ann.  $33;  ing  ii.  Zunls,  16  La.  Ann. 491  Chapman  f. 

.  Kennedy.  11  La.Ann.  33:   Wolf  Woodward,  16  La.  Ann.  167:  Holmes  v. 

rj.ioLa.  Ann.  373;  Penn  i/.Crock-  Barbio.ij  La  Ano.553;Holmes  r.  Dobbs, 

.a.  Ann.  343:  Jones  v.  Morgan,  6  15  La,  Ann.  501;  Succession  of  Filiwil- 

n.  632;  Davock  v.  Darcy,  6  Rob.  liams,3  La.  Ann,  4S9;  Succession  of  Bun- 

|l;  Longino  v.  Blackstone,  4  La.  gier,  4  La.  Ann,  389;  Salvy  k.  Chexnai- 

13;  Handy  V.  Sterling,  l  La.  Ann,  dre,  14  La,  Ann.  567;  Massey  v.  Sleeg.  13 

t.   Louis    University    v.     Proud-  La.  Ann.  350;  Succession  of  Viand.  II  La. 

•„  II  La.Ann.  535;  Caulk  v.  Piconl,  Ann.  397;  Grayson  7J.San'ord,i3  La.  Aon. 

Ann.  277:  CbL  Civ.  Code,  1S81,  646;  Succession  of  Planchet,  39  La,  Ann 

,  146-1^;  Nev,  C.  L.  1873,  %  16a.  sw;  Bellf.  Schwaru,  56 Tex.  353;  Car(er 
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the  settlement  of  community  debts.^  The  survivor  may  generally 
settle  up  the  community  with  or  without  statutory  authority,  and 
with  or  without  going  into  court.*     The  survivor  or  the  heirs  of 

7'.  Conner,  60  Tex.  52;  Barrett  v,  Nash,  to  whether  there  be  community  property 
Dallam,  497:  Ellington  v.  Ellington,  29  or  not,  and  without  the  satisfaction  of 
Tex.  2;  Conner  t/.  Davis,  33  Tex.  208;  which  heirs,  as  against  the  survivor,  have 
Robinson  v,  McDonald,  11  Tex.  385;  no  right,  either  legal  or  equitable,  to  take 
Wall  V.  Clark,  19  Tex.  321;  Griffin  v.  and  hold  any  part  of  the  common  prop- 
Ford,  60  Tex.  501;  Johnson  v,  Harrison,  '  erty." 
48  Tex.  257.  See  also  Johnson  v.  Harrison,  48  Tex. 

1.  Christmas   v.  Smith,  10  Tex.    123;  266;  Veramendi  v,    Hutchins,   48  Tex. 

Sanger  v.  Moody,  60  Tex.  96;  Rtchey  v.  552;   Manchaca  v.  Field,  6a  Tex.  135; 

Hare,  41  Tex.  336;  Johnson  v.  Harrison,  Ford  v.  Cowan,  64  Tex.  129;  Walker  v, 

48  Tex.  257;  Tompkins  Estate,  la  Cal.  Howard,  34  Tex.  478;  Hawley  v.  Cres- 

114;   Durham  v,  Williams,  yi  La.  Ann.  cent  City  Bank,  26  La.  Ann.  230;  Wil- 

162.  liams  V,  Fuller,  27  La.  Ann.  634;  Magee 

8.  In  Sanger  v.  Moody,  60  Tex.  96,  v.  Rice,  37  Tex.  483. 
the  language  of  the  court  was:  "  Under  The  surviving  husband  or  wife,  upon 
the  repeated  decisions  of  this  court  it  giving  bond  as  such,  and  taking  posses - 
must  be  held  as  conclusively  settled,  that  ston  of  the  community  estate.  Incomes  a 
the  survivor  of  the  marital  relation,  with-  trustee  thereof  for  the  creditors  and  dis- 
out  administration  upon  the  estate  of  the  tributees,  and  is  vested  with  ample  pow- 
deceased  member  in  any  of  the  modes  ers  and  a  very  broad  discretion.  Leather- 
expressly  provided  by  statute,  has  power  wood  v,  Arnold,  i  S.  W.  Repr.  (Tex.) 
as  survivor  to  sell  the  community  prop-  173. 

erty  for  the  purpose  of    paying  debts  *'  One    owning   community    property 

which  are  a  charge  upon  it,  and  by  law  with  the  wife,  on  her  death  sold  it,  with- 

such  property  is  charged  with  the  pay-  out  qualifying  under  the  statute  so  as  to 

ment  of  debts  contracted  during  the  mar-  administer  it.     He  sold  for  the  purpose 

riage.     Pasch.  Dig.  4646.  of  paying  community  debts,  and  aiter- 

**  It  has  been  properly  held  that  the  act  wards  qualified  under  the  statute  as  sur- 

of  1856  did  not  withdraw  such  power  from  vivor.  and  conveyed  by  deed  the  same 

the  survivor;  but  that  the  act  was  intend-  property  to  the  purchaser  from  his  ven- 

ed  to  enlarge  the  powers  of  the  survivor,  dee  in  the  first  sale.     In  a  suit  between 

Wenar  v.  Stenzel,  48  Tex.  489;  Dawson  the  heirs  of  his  deceased  wife  and   the 

V,  Holt,  44  Tex.  178;   Lumpkin  v,  Mur-  party  claiming  title  under  the  last  deed, 

rell,  46  Tex.  58.                         ^  held,  (i)  The  fact  that  the  surviving  hus- 

'*The  act  itself  seems  to  recognize  in  band  may  have  parted  with  his  individual 

the  survivor  such  a  power,  and  that  its  interest  by  the  first  deed  could  not  im- 

exercise  will  not  be  disturbed  upon  failure  pair  his  right,  after  qualifying  as  survivor, 

to  comply  with  the  act,  unless  upon  com-  to  administer  the  residue  of  the  commun- 

plaint  by  some  one  having  an  interest  in  ity  interest,  title  to  which  passed  by  the 

the  estate.     Pasch.  Dig.  4649.  4650.  second  deed      (2)  A  verbal  partition  be- 

"  And  it  would  seem  that,  when  those  tween  the  heir  of  the  deceased  wife  and 

interested  in  an  estate  interpose  no  ob-  the  party  claiming  under  the  deed,  made 

jection  to  the  management  and  control  before  the  surviving  husband   qualified, 

of  a  community  estate   by  the  survivor  conferred  no   right  on  the  heir  to  any 

without  qualification  under  the  statute,  portion  set  apart  to  such  heir  by  the  par- 

that  purchasers   from  such  survivor,  if  tition.  *  The   parties    had    no   power  to 

there  be  community  debts  bearing  a  rea-  withdraw  any   portion   of  the   property 

sonable  proportion  to  the  value   of  the  from    administration    by    the    husband, 

properly  sold  by  a  survivor,  ought  not  to  (3)  It  was  the  right  of  the  surviving  hus- 

be  disturbed   in   their  titles  acquired  in  band  to  sell  for  the  payment  of  commu- 

good  faith;  for.  in  the  absence  of  such  nity  debts,    even    though   the  property 

interposition.purchasersmay  well  believe  brought  more  than  enough  for  that  pur- 

that  those  interested   in   the  estate  are  pose.  The  right  of  the  heir  of  the  deceased 

content  that  the  survivor  shall  exercise  wife  to  the  interest  in  the  excess  derived 

the   jpowers  which   he  possesses  to   sell  by  inheritance  from  the  mother  is  secured 

property  to   raise  means  with  which   to  by  the  bond  of  the  surviving  husband." 

discharge  debts  which  are  a  charge  upon  Watkins   v.  Hall,  57  Tex.  i.    See  also 

such  property,  and  for  which  the  survi-  Bell  v.  Schwartz,  56  Tex,  353;  Woodley 

vor  is  liable  personally,  without  reference  v,  Adams,  55  Tex.  526;  Cordier  v.  Cage, 
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the  deceased  can  assign  their  respective  interests,  but  not  by  metes 
and  bounds,  as  dissolution  of  the  marriage  turns  the  community  into 
tenancy  in  common.^  Either  spouse  may  by  will  dispose  of  such 
part  of  the  community  as  would  go  to  his  or  her  representatives, 
but  neither  can  by  will  affect  the  interests  of  the  other.*  In  Lou- 
isiana the  surviving  wife  may  enjoy  the  use  of  the  community  dur- 
ing widowhood,*  and  the  survivor  has  a  usufruct  of  so  much  of  the 
community  as  may  be  inherited  by  his  or  her  issue  proceeding 
from  the  marriage.* 

7.  Bights  of  the  Heirs. — Upon  the  death  of  either  spouse  the 
heirs  of  the  deceased  take  one  half  of  the  community  property 
subject  to  the  payment  of  community  debts,  the  survivor  s  home- 
stead rights,  and  the  survivor's  right  of  administration.^    They 

44  Tex.  533;  Orr  v.  O'Brien.  55  Tex.  149;  The  wife  cannot  renounce  the  succes- 

Jordan  v,  Imthnm,  51  Tex.  276;  Long  v.  sion  if  she  takes  an  active  concern  in  the 

Walker,  47  Tex.  173;  Green  v.  Griscom,  efifects  of    the    community.     Collins  v. 

53  Tex.  432;  Carter  v.  Conner.  60  Tex.  Babin,  16  La.  An.  290;  Ludeling  v.  Fel- 

$2;    Primm    v.    Barton,    18    Tex.    206.  ton,  29  La.  An.  719. 

Padcard  9,  Arellanes.  17  Cal.  525;  Cook  The  interest  of  the  widow  in  the  com- 

V.  Nornmn,  50  CaL  633.  munity    property    after    the    husband's 

The  statute  (Pasch.  Dig.  4648)  which  death  is  a  vested  one,  but  she  cannot  by 
gave  to  the  surviving  husband  power  to  .  her  acceptance  of  the  community  take 
sell  the  community  estate  after  the  filing  the  administration  out  of  the  hands  of  the 
of  an  invientory,  on  the  death  of  the  wife,  husband's  executor  or  administrator  any 
must  be  strictly  construed;  and  such  fil-  more  than  the  heir  could  by  a  like  accept- 
ing could  not  give  validity  to  a  sale  made  ance.  Succesion  of  McLean,  12  La.  An. 
after  the  death  of  the  wife  and  before  222. 

compliance    by   the    husband   with    the  1.  Caruth  z/.  Grisby,  57Tex.  359;  Good 

terms  of  the  statute.     Griffin  v.  Ford,  60  v.  Combs,  28  Tex.  34;  Broad  v.  Murray, 

Tex.  501.    See  also  Kirkland  v.  Little, 41  44  Cal.  228;  Hickman  v,  Thompson.  24 

Tex.  456.  La.  Ann.  264;  Dickson  v.  Dickson,  36  La. 

On  the  granting  of  letters  of  adminis-  Ann.  453. 

tratton  to  a  third  party,  the  wife's  control  8.  A  married  woman  may  dispose  of 

over  the  community  estate   ceases,  and  her  property  by  will,  subject  to  the  lia- 

the  estate  passes  under  the  jurisdiction  bility  of  her  community  property  for  the 

of  the  county  court   for  administration  payment  of  community  dents.     Brown 

and  settlement;  along  with  it  also  passes  v.  Prigden,  56  Tex.  124.     See  also  Wal- 

the  liability  for  all  debts  that  are  a  charge  ker  v.  Howard,  34  Tex.  478;  Greiner  t\ 

on  such  estate.     Hollingsworth  z/.  Davis,  Greiner,  58  Cal.  115;  Beard  v.  Knox,  5 

62  Tex.  438.  Cal.  252;  s.  c,  63  Am.  Dec.  125;  Buchan- 

By    the    marriage    of    the    surviving  an*s  Estate,    8    Cal.    507;  De  Godey  v. 

widow  she  loses  control  of  the  commun-  De  Godey,  39  Cal.  157. 

ity  property,   and    execution   upon  the  8.    Boyle  v.  Sibley,  22  La.  Ann.  446; 

property  in  her  hands,  subject  to  admin-  Succession  of  Davis,  22  La.  Ann.  497. 

istration,  cannot   be   issued  on   a  judg-  4.  Forstall  ?/.  Forsiall,  28  La.  Ann.  197; 

mentat^ainst  her  in  a  suit  brought  before  Succession  of  Planchet.  29  La.  Ann.  520. 

but  rendered  after  the  second  marriage.  6.  The  heirs  of  the  wife  become  vested 

Pucket  ?'.  Johnson,  48  Tex.  550.  with  a  title  to  her  share  of  the  commun- 

In  Louisiana  the  surviving  wife  has  ity  property  at  the  moment  of  her  death; 
thirty  days  within  which  she  must  re-  and  though  they  receive  it  subject  to  the 
nounce  or  accept  the  succession  of  her  payment  of  the  community  debt,  they  are 
husband.  After  this  delay  she  still  has  bound  to  await  a  liquidation  of  the  com- 
the  right  to  renounce,  and  the  right  cnn-  munity  before  resorting  to  an  action  \o 
tinues  until  she  is  compelled  by  an  action  recover  it.  Tugwell  v.  Tugwell,  32  La. 
to  make  choice.  Titche  v.  Lee,  22  La.  Ann.  848:  Glasscock  ?/.  Clark,  33  La.  Ann. 
Ann.  436.  See  also  Monget  v.  Pate,  3  584,  reaffirmed.  Nor,  in  such  action. 
La.  Ann.  269;  Andrich  v.  Lamothe.  12  petitory  in  its  character,  is  the  indebted- 
La.  Ann.  76;  Keiley  z'.  Robertson,  zo  La.  ness  of  the  community,  or  its  financial 
Ann.  306.  condition  when  dissolved,  a  legitimate 
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may  apply  to  the  court  to  restrain  the  survivor  from  wasting  or 
improperly  disposing  of  the  property.^  In  Louisiana  the  heirs 
may  accept  or  renounce  the  succession.*'^  The  heirs  also  have  a 
claim  for  any  separate  property  of  the  deceased  which  has  been 
taken  into  the  community  or  by  the  survivor.* 
.  8.  Kightt  of  Creditors. — The  community  property  is  liable  for  the 
wife*s  ante-nuptial  debts,  but  not  on  any  contract  of  hers  made 
during  coverture,  except  for  necessaries.*  It  is  likewise  liable  for 
all  ante-nuptial  and  post-nuptial  debts  of  the  husband  ;  as  he  can 
dispose  of  it  absolutely,  he  can  absolutely  charge  it  with  his  debts.^ 

subject  of  inquiry.     Murphy  v.  Jury,  2  passage  of   the  laws   of    1844.   sue  for 

Southern  Repr  (La.)  575.    See  also  Broad  her  deceased  father's  community  interest 

V.  Murray,  44  Cal.  228.  while  her  mother  remains  a  widow.    Day 

The  children  of  a  deceased  mother  are  v.  Collins.  5  La.  Ann.  588. 
tenants  in  common  of  the  legal  title  with  Where  a  wife  dies  seized  of  community 
their  father  to  the  community  property,  estate,  and  leaving  children,  her  interest 
with  power  in  the  father  to  convey  or  in  such  community  estate  descends  to 
mortgage  the  whole  estate  so  far  as  is  and  vests  wholly  in  her  surviving  chiU 
necessary  to  provide  for  the  debts  of  the  dren,  to  the  exclusion  of  surviving  grand- 
community.  Johnston  v.  San  Franciso  children  whose  parents  died  before  the 
Savings  Union.  63  Cal.  556;  McAlister  ancestress  did.  Cartwright  v.  Moore,  I 
V,  Farley,  39  Tex.  552.  S.  W.  Repr.  (Tex.)  263. 

As  has  been  often  said,  heirs  take  com-  1.  After  the  surviving    husband   has 

munity  property  charged  with  the  debts  regularly  filed  his  inventory,  if  it  appear 

against  it;  and  if  it  be  sold  by  the  sur-  that  he  is  about  to  waste  the  property, 

vivor  for  the  purpose  of  paying  commun-  the  heirs  may  apply  to  the  court  and  have 

ity  debts,  or  for  the  purpose  of  reimburs-  their  rights  protected.    Pasch.  Dig.  4650. 

ing  the  survivor  for  separate  means  used  Griffin  v.  Ford,  60  Tex.  501.     See  also 

in  discharge  of  such  debts,  then  the  pur-  Hawley  v.  Crescent  City  Bank,  26  La. 

•ehaser  will  be  protected  in  his  purchase.  Ann.  230. 

Wilson  V.  Helms.  59  Tex.  680;  Burleson  8.  Stratton  v,  Rogers,  11  La.  Ann.  380; 

V.   Burleson.    28  Tex.   383;   Johnson  v.  Succession  of  Planche,  8  La.  Ann.  575. 

Harrison.  48  Tex.  257;  Wenar  v.  Stenzel,  8.  Smith  v.  Creditors,  21  La.  Ann.  241. 

48  Tex.  484;  Jones  v,  Jones,  15  Tex.  143.  4.  The  communitv  property  is  liable 

See  also  Morrison  v.  Covington,  2  La.  for  the  sole  debt  ot  the  wife  contracted 

Ann.  259;  Sadler  v.  Kimbrough,  24  La.  before  marriage.     Vlantin  v,  Bumpus,  35 

Ann.  534;  Succession  of  Kerley,  18  La.  Cal.  214;  Van  Maren  v,  Johnson.  15  Cal. 

Ann.  583.  308.      See  also  Remington  v,  Higgins, 

On  the  death  of  the  wife  her  interest  54  Cal.  620;  Taylor  r.  Murphy,  50  Tex. 
in  the  homestead  descends  and  vests  in  291;  Nash  v.  George,  6  Tex.  234;  Portis 
her  heirs,  subject  to  administration  and  v,  Parker,  22  Tex.  699;  Christmas  v, 
to  the  right  of  the  husband  to  wind  up  Smith,  10  Tex.  123;  Edrington  v.  May- 
the  community  affairs.  This  right  of  the  field,  5  Tex.  363.  Interest  paid  on  a 
Jiusbandmust  be  limited  chiefly  to  paying  stock  loan  which  was  a  personal  debt  of 
the  community  debts,  and  a  purchaser  the  wife  was  charged  to  the  community, 
from  him  does  not  acquire  the  interest  of  Barbet  v.  Roth,  16  La.  Ann.  271. 
the  children  of  the  marriage  when  there  5.  The  community  is  liable  for  debts 
were  no  debts  of  the  community  to  be  of  the  husband  contracted  before  mar- 
paid.  A  sale  to  support  the  children  riage.  Davis  v.  Compton.  13  La.  Ann. 
will  not  be  sufficient  to  pass  title  to  their  396;  Portis  z/.  Parker,  22  Tex.  699.  See 
interest  in  the  homestead.  Bell  v,  also  Forbes  v.  Dunham,  24  Tex.  61 1 ; 
Schwartz,  56  Tex.  353.  See  also  Belcher  Jones  v,  Jones,  15  Tex.  143;  Hawley  v, 
V.  Fox,  60  Tex.  527;  Bell  v.  Schwartz,  37  Crescent  City  Bank,  26  La.  Ann.  230; 
Tex.  572;  Tones  v,  Jones.  15  Tex.  143;  McDonald  v.  Badger,  23  Cal.  393;  Ad- 
Walker  v.  Young  37  Tex.  519;  Carter  v.  ams  v,  Knowlton,  22  Cal.  283;  Tomp- 
Conner,  60  Tex.  52;  Ordt/.  DeLaGuerra,  kins  t/.  Tompkins,  12  Cal.  114;  Lott  t/. 
18  Cal.  67;  Smith  v,  Dorsey,  5  La.  Ann.  Keach,  5  Tex.  394;  Edrington  v,  May- 
381;  Guillotte  V,  Lafayette,  5  La.  Ann.  field,  5  Tex.  363. 

382.  An  attaching  creditor  of  the  commun- 

In  Louisiana  a  child  cannot,  since  the  ity  estate,  or  one  who,  through  operation 
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As  an  entirety,  it  is  not  liable  for  any  debt  contracted-  after  the 
dissolution  of  the  marriage.^  All  the  debts  for  which  it  is  liable 
must  be  settled  before  the  survivor  or  the  heirs  of  the  deceased 
have  personally  any  interest.*  In  Louisiana^  if  the  widow  accept 
the  community,  she  or  her  estate  is  liable  for  one  half  of  the 
debts,  but  if  she  renounce  the  same,  neither  she  nor  her  estate 
can  be  held  liable  at  all.^  A  judgment  against  both  husband  and 
wife  can  be  enforced  against  the  community  property  or  against 
the  separate  property  of  either  one ;  but  if  a  mortgage  has  bVen 
given  for  the  husband's  debts  which  covers  both  community  prop- 
erty and  separate  property  of  the  wife,  she  may  have  the  commun- 
ity property  exhausted  first.*  Judgment  creditors  cannot  have  a 
part  of  the  community  property  set  aside  by  metes  and  bounds  to 
satisfy  their  debts.^  In  a  foreclosure  suit  against  the  community 
the  wife  should  be  made  a  party.* 

COMHUTATIOll'. — The  change  of  a  punishment  to  which  a  per- 
son has  been  condemned  into  a  less  severe  one.  This  can  be 
granted  only  by  the  authority  in  which  the  pardoning  power 
resides.^ 

COMPACT. — An  agreement ;  a  contract ;  generally  applied  as. 
between  States  or  governments.® 

of  law,  has  acquired  an  apparent  lien  If  by  the  terms  of  a  trust  deed  the  sep- 
upon  land  which  has  been  purchased  in  arate  property  of  a  wife  be  liable,  all' 
whol^  or  in  part  with  the  separate  means  community  property  which  is  subject  to 
of  the  wife,  does  not  occupy  such  posi-  the  same  lien  must  be  exhausted  before 
tion  as  will  preclude  the  wife  from  prov-  the  sepaiiate  property  of  the  wife  can  be- 
ing her  separate  interest,  and   thereby  taken.     James  v.  Jacques,  26  Tex.  321. 
having  it  protected.     Such  protection  is  5.  Good  v.  Coombs,  28  Tex.  34. 
accorded  under  like  circumstances  to  a  6.  Burton  v.  Lies,  21  Cal.  87. 
third  party,  and  there  is  nothing  in  the  7.  Bouvier's  Law  Diet, 
marital  relation  that  should  prevent  it  Commutation  of  Imprisonment  allows  a. 
from  being  extended  to  the  wife.     Par-  prisoner  to  acquire,  by  good  behavior,  a 
ker  V.  Coop,  60  Tex.  iii.  right  to  take  a  shorter  term  of  imprison- 

1.  Thezan  v,  Thezan,  28  La.  Ann.  442.  ment  than  that  imposed  by  his  original 

8.  Jones  v,  Jones,  15  Tex.  143;  Tomp-  sentence.  Abbott's  Law  Diet, 
kins  V,  Tompkins,  12  Cal.  114;  Good  v,  "A  commutation,"  says  Beatty,  J.,  in 
Combs,  28  Tex.  34;  Baird  v.  Lemee,  23  Ex  parte  Janes,  I  Nevada,  321,  "is  the 
La.  Ann.  424;  Sadler  v.  Kimbrough,  24  change  of  one  punishment  known  to  the 
La.  Ann.  534;  Hawley  v.  Crescent  City  law  for  another  and  different  punish- 
Bank,  26  La.  Ann.  230;  Durham  v,  Wil-  ment  also  known  to  the  law."  It  is  not 
liams.  32  La.  Ann.  162;  Dickson  v,  Dick-  a  conditional  pardon,  but  the  substitution- 
son,  33  La.  Ann.  1370.  of  a  lower  for  a  higher  grade  of  punish- 

8.  Ludeling  V.  Felton,  29  La.  Ann.  719;  ment,  and  is  presumed  to  be  for  the  cul- 

Reihl  V,  Martin,  29  La.  Ann.  15.     Com"  prit's  benefit.     In  the  Matter  of  Sarah  M. 

pare  Coco's  Succession,  32  La.  Ann.  325.  Victor,  31  Ohio  St.  206.     See  also  Lee  v. 

4.  Where    a   judgment    is    recovered  Murphy.  22  Gratt.  (W.  Va.)  789. 
against  husbancl  and  wife  jointly  without  Commutation  of  Farao  consists  in  sell- 
any  specific  directions  in  the  decree  as  ing  a  ticket  for  a  term  at  a  less  price  than 
to  the  estate  out  of  which  it  is  to  be  satis-  the  aggregate  of  daily  fares  for  the  term, 
fied,  it  would  seem   that,  as  a  general  Abbott's  Law  Diet, 
rule,  it  may  be  levied  upon  and  be  satis-  8.  Compact  and  contract  are  eonverti- 
fied  out  of  the  property  of  either  the  hus-  ble  terms.     Canal  Co.  v.  Railroad  Co.,  4 
band  or  wife,   or   of    the    community.  Gill  &  J.  (Md.)  129. 
Howard  v.  North,  5  Tex.  290;  s.  c,  51  As  used  in  the  prohibition  upon   the 
Am.  Dec.  769.     See  also  Abut  v,  Atkin-  States  to  **  enter  into  any  agreement  or 
son,  31  La.  Ann.  239.  compact  with  another  State  or  with  a. 
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COMPAinr. — An, association  of  a  number  of  individuals  for  t 
purpose  of  carrying  on  some  business  or  undertaking.  The  tei 
is  not  synonymous  with  partnership,  though  an  unincorporat 
company  is  generally  a  partnership ;  but  is  usually  applied  to  th( 
associations  whose  members  are  more  numerous,  their  capi 
larger,  and  their  enterprises  greater.  When  these  companies  ; 
authorized  by  the  government  they  are  called  incorporated  co 
panies  or  corporations.* 

torei^in  povcr. "  in  Const.  U.  5.,  1.  X.  3.  Fenont  CampMlnf  th«  Compuy,  in 

fomeihing-  more  is  meani  by  "compact"  act  making  such  liable  to  the  cxien 

than  by  the  word   "treaty"  in   the  pre-  Ifaeit  respective  shares  o(  stock  tor 

ceding    clause.      The  prohibi^on     is  de-  debu  ot  the    company,   arc   all    pers 

signed  to    be  more   comprehensive,    and  who  own    stock.      Rosevelt   v.  Brown 

forbid  every  agrecmcnl.  written  orverbal,  N.  V.  148. 

formal  or  informal,  positive  or  implied,  Bald  Company. — A  bond  of  indem 

by  the  mutual  understanding  of  the  par-  given  to  the  trustees  of  an    incorpon 

ties.     Holmes  v,  Jennison,   14  Pet.    (U.  insurance  company,  conditioned  for 

S.)  573.  good  conduct  ol   a  clerk   while  in 

1.    Bouv.  Law  Diet.  service  of  the   said  company,  remain 

"  The  proper  signilication  of  the  word  force  as  long  as  the  clerk  serves  the  r 

'company,'  when  applied  to  persons  en-  pany.  although  there  are  changes  am 

gaged  in  trade,  denotes  those  united  for  the  individuals  composing  the  coffip! 

the  same  purpose  or  in  a  joint  concern.   It  It  is  otherwise  in  an  ordinary  partners 

IS  so  commonly  used  in  tt)is  sense,  or  as  Metcalf  v.  Brum,  a  Camp.  431. 

indicating  a  partnership,  thai  tew  persons  In  an  actiocorporatinga  dock  coni|: 

accuslomed  10  purchase  goods  at  shops  the  phrase   "the  dock    or    wharf 

where  they  are  sold  by  retail  would  mis-  owned  by   the  said   company"  mnsi 

apprehend  that  such  was  its   meaning."  construed   to  mean   by    the    individi 

Palmer  v.  Ptnkham,  33  Me.  53.  composing  the  said  company.  Slcar«) 

An   unincorporated   company   is    "an  Co.  v.  Transportation  Co.,    3  C.  E. 

association  of   individuals  not  forming  a  (N.  J  )  13,  511, 

corporation,   but    carrying    on    business  HUp't  Compsay  or  crew  does  not 

under  a  corporate  name,  and  having  cer-  elude  a  mere  passenger.      U.  S.  >.  Lil 

lain  qualities  resembling  those  of  incor-  i  W.  &  M-  (C.  C.)  aai. 

porated  companies,"     Rap,  &  Lawr.  Law  Tha  Compuiy. — Where  a  person  di 

Diet.  ered  a  message  to  a  telegraph  com; 

A  club  is  not  a  company  within  wind-  to  be  sent  to  a  point  beyond  its  termii 

ing-up  acts.      In  re  St.  James's  Club,   16  and  the  company  sent  the  message  11 

Jur.  1075.  terminus,   where    it    was    delivered 

Ineorporatad  CoupuiT  in  an  embezile-  transmission  to   another  company, 

ment  act  was  held  to  mean  one  composed  upon  the  bianlt  upon  which  the  mes: 

of    individuals    associated    together    for  was  written  there  was  a  stipulation 

private  purposes.     Coats   v.   People,   aa  "  Ibis  company  "  would  not  be  respt 

N.  Y   24;.  ble  for  error  or  delay  of  any  other  c 

Jsint-stodt  CampaBjt  and  "corporation  pany,   and  limiting  the  liability  of  ' 

organized    under   general  laws"   are  con-  company,"    hild.    in    a    suit    against 

vertible  terms  in  Massachusetts   legisla-  second   company,  that   "the   compa 

lion.     Atty.-Gen.  v.  Merc,  Ins,  Co,,  131  meant  the  first  compatiy,  and  the  tin 

Mass.  5J4.  tion  did  not  extend  10  the  second.  Sq 

Manu&stnrlng   Oompasy  — One   which  i>,  W,  U,  Tel.  Co.,  98  Mass.  233 

makes  goods   and   wares  from  raw  ma-  Tndlng  or  Othar  FvbUo  CompaBT  1 

terials.  A  company  which  makes  castings  not  include  a  private  partnership.      1 

and  machinery  from  melted  pig  and  old  Griffith.  II  Ch.  Div.  655. 

iron  is  not  an  "  iron-manufacturing  com-  TranaportMlon  (temputy. — A   eomi 

pany."     The  iron  is  manufactured  before  engaged  In  the  removal  of  petroleum  1 

the  castings  are  made.     Peoples.  Hold-  place   to  place  by  means  of  pipes 

ridge,  4  Lans,  (N,  Y,)  Jii.  transportation  company  within  ■  tax 

An  aqueduct  Company  whose  business  Columbia  Conduit  Co.  v.  Com,,  90  Pa 

it  is  to  distribute  water  is  not  a  manulac-  307. 

turing  company,      Dudley   v.    Aqueduct  Tnrapika  0«mpa>r  Id  a  tax  law  incl 

Corp.,  too  Mass,  iS;.  a  plankroad  company.     State  v.  Hai 
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he  state  of  being  a  companion  ;  fellowship;  society.^ 
)KFASATITE  HEOLIOEVCE.   (See  also  Carriers  OF  Passen- 
s;  Contributory  Negligence;  Municipal  Corporations; 
iLiGENCE;  Railroad  Companies.) 

\itiBn  gf  Comparative  Negligence.  Evidence  of  Custom  to  Dettrmtne 

367.  Degrees.  373. 

■a!   of   N^ligetue^ Manner   of  Nol  Error  to  Fail  to  Instruct  as 

Comparison,  368.  lo  Doctrine.  374. 

"  Negligent  riainiiff  Can  Re-  Comparison  of  Negligence— Mat- 

cifuer,  369.  ttrfor  the  Jury.  374. 

■a  N^ligeiU  Plaintiff  Cannot  Re-  But  Verdict  May  be  Reviewed  in 

cimer.  37a  Illinois  Appellate  Court.  374. 

tiijg  Must  Have  Exercised  Ordi-  And  if  No  Evidence  to  Support, 

ainaryCare.  371.  Set  Aside  in   Illinois  Supreme 

reponderanee  of  N^ligence   In-  Court,  374. 

sufficient.  373.  How  Ike  Doctrine  Originated,  374. 

W    Injuries — Gross    Negligence     Where  it  Prevails.  375.  [37S- 

not  Wilfulness.  y}i.  To  Full  Extent  Only  in  Illinois, 

imale    Cause — Its     Relation     to  In  a  Modified  Form  in  Georgia, 

Comparative  Negligence.  372.  But  Not  in  Kentucfy,  375.     [37S- 

■  Nat  AppticabU  lo  Children.  373.  The  Tennessee  Rule,  375,         [375. 

al  Rules  and  Applications,  373.  Repudiated— Oregon  and  Kansas, 

DefiuitloiL — Comparative  negligence  is  that  doctrine  in  the 
ot  negligence  by  which  the  negligence  of  the  parties  is  corn- 
el in  the  degrees  of  "  slight,"  "  ordinary,"  ^nd  "  gross"  negli- 
e,  and  a  recovery  permitted,  notwithstanding  the  contributory 
igence  of  the  plaintiff,  when  the  negligence  of  the  plaintiff  is 
t  and  the  negligence  of  the  defendant  gross,  but  refused  when 
plaintiff  has  been  guilty  of  a  want  of  ordinary  care  contributing 
s  injury,  or  when  the  negligence  of  the  defendant  is  not  gross, 
Dnlyordinary  or  slight  when  compared  under  the  circumstances 
lecase,  with  the  contributory  negligence  of  the  plaintiff,* 

J.  L.443;  Haighti'.  Slate,  32  N.  J.  R,  Co.  v.  Goebel,7West.  Rep.  (III.)  689. 

L  692;  Chicago  &  Alien   R.  Co.  i'.   Dillon, 

\htn  in   B  deed  granting  an    an-  17  Bradw.  (III.)  355;  C..  B.  &  Q,  R.  Co, 

Lbere  was  >  provision  [hat  \i  should  v.  Rogers,  17  Bradw.  (111.)  63S;  Chicago 

if  iheannuilanl  "should  associate,  &  N.  W.  R.  Co.  v.  Thorson,  11  Bradnr. 

ue  to  keep  company  with,  or  Co-  (111)631.  634;   Garfield   Mfg.  Co.  v.  Mc- 

ar   criminally  correspond    niih   J.  Lean,  iS  Bradw.  (111.)  447,  449;  Gardner 

ie  condition  was  held  to  be  broken  v.   C.    R.    &   P.    R.   Co.,  17  Bradw.  (111.) 

eiving  his  visits  whenever  he  chose  26a.  365:  Calumei   Ir"n  &  Sieel  Co,  v. 

I.    Ld.  Dormcrv.  Knight,  i  Taunt.  Martin,  115  III.  35S;  Galena,  clc,  R.  Co. 
V.  Jacobs,  20  111.  478;  Chicago,  etc.,  R. 

lockford.  etc.,   R.  Co,  v.   Delaney,  v.  Dimick,  96  HI.  43;  Moody  v.  Peterson, 

198:  ».  c.  35  Am,  Rep.  30B;  Win.  11  Bradw,  (III,)  185, 

r  V.  Case,  5  Bradw.  (lil.)  4S6;  C,  Tbese  cases  when  classified  support  ail 

3-  R.  Co,  V.  Johnson,  103  III   51a;  parts  of  the  sialemcnt  of  the  rule  in  the 

t  Am-  &  Eng.  R.  R.  Cas.  25;  C,  B.  text,   and  in   the  two  late  cases,   lufi-a. 

R.  Co.    ».   Harwood.  90  III,  437:  °i  C.,  B.  &  Q,   R,  Co.  v.  Johnson,  103 

lo  IIL  88:  Wabasb,  etc.,  R.  Co,  v.  111.  sia;  s,  c,  S  Am.  &  Eng.  R.  R.  Cas. 

re   no  111.   114:   s.  c„  19   Am.  &  35,  and   Calumet   Iron   &   Sicct   Co.  v. 

R.  R.   Cas.  359:  Chicago  &  Alton  Martin,    115    III.    358.       The   cases    in 

.  V.  Johnson.   116  111.  306:  City  o(  Illinois  now  deemed  authoritative  on  this 

■0  V.  Slearna.  loj  III.  557;  s.  c  3  subject  are  collected,  and  many  of  tbem 

Eag.  Corp.  Ca*.  S94i  Chicago,  etc..  discussed.     See  also  Beach  on  Contribu' 
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2.  Degreea  of  Veg%enoe. — The  comparison  of  the  negligence  o 
plaintifT  and  defendant  must  be  made  by  determining  whcthei 
under  the  circumstances,  the  negligence  of  each  is  slight,  ordinary 
or  gross  in  the  technical  and  legal  sense  of  these  terms,  and  com 

paring  the  degree  in  which  the  one  has  been  negligent  with  thi 
degree  of  negligence  on  the  part  of  the  other.*     In  making  thi; 

comparison  the  circumstances  of  the  case  must  be  considered,  aiK 
the  comparison   made  in  the  light  of  the  circumstances.*     Bu 

tory  Ncg.,  pp.  82  and  83,  noie  4,  and  55  aay;   "The  word  'diligence,'  aa  nsed  ii 

Am.  Dec.  note  p.  671,  for  reference  to  the   definitions  of  the  degrees  of  negli 

olher  cases.  gence   to   which   we    have    referred,  i 

1.  In  (he  case  of  C.  B.  &  Q,  R.  Co.  f.  synonymous  with 'care.'     Thisissbowi 

Johnson.   103   III.  513;    s.   c.  8  Am.  &  by  the  text  in  Story  immediately  follow 

Eog.  R.  R.  Cas.  225,  sjz,  the  supreme  ing  the  definitions  quoted.     U  is  then 

court  of  Illinois  cleariyand  unequivocally  said:   'For  he  who  is  only  less  dil^n 

slate  this  doctrine,  and  define  the  legal  than  very  careful  men  cannot  be  said  li 

meaning  of  the  terms  slight,  ordinary,  he  more  than  slightly  inattentive;  he  Hb 

and  gross  negligence,  saying;  "In  hold-  omits    ordinary   care    is   a   little   mor 

ing  the  plaintiff  may  recover  in  an  ac-  negligent  than  men  ordinarily  «re;  and  bi 

tion  for  negligence,  notwithstanding  he  who  omits  even  slight  diligence  fails  ii 

has   been   guilty   ol   contribuiive   negli-  the   lowest  degree  of  prudence,  and  i 

gence.  where  his  negligence  is  but  slight,  deemed  grossly  negligent.'"     By  man^ 

and    that    of    the    defendant    gross    in  Illinois    lawyers    the   doctrines   of   lh< 

comparison  with  each  other,  it  must,  of  Johnson  case  were  looked  upon  as  ravo 

course,   be   understood   that   the    terms  lutionizing.  if  not  abandoning,  thenileo 

'  slight    negligence '    and    '  gross    negli-  comparative    negligence    as    previous!; 

gence 'are  used  in  their  legal  sense,  as  understood  and  declared  by  the  sDprem< 

defined  by  common-law  judges  and  text  court.    Gilbert.  R^lroadsand  (heCourii 

writers,  for  otherwise  the   terms  would  127-138.    And  Mr.  Justice  Dickey.  «hil< 

convey  no  idea  of  a  deRnite  legal  rule,  concurring  in  the  result  arrived  at  in  thi 

As  defined  by  those  judges  and  writers.  Johnson  case,  dissented  from  the  reason 

these   terms    express   the    exiiemes    o[  ing  of  the  court,  and  insisted   thai   ih 

negligence.     Beyond  gross,  or  less  than  terms  "slight,"  "  ordinary. " and  "gross 

slight,  there  is  no  degree  of  negligence,  negligence   should    have    their    popula 

'Gross    gross,'     'grosser    gross,'    and  meaning,  and  that  they  had  been  so  use 

'grossest     gross.'    and    'slight    slight,'  in  the  Jacobs  case  (ao  III.  478).  in  whic 

'slighter   slight.'  and  'slightest   slight,'  the  rule  of  comparative  negligence  wa 

are  absurd   and,   in   a  legal   sense,  im-  UrsI  enunciated.     S  Am.  &  Eng.  R.  R 

possible  terms.     What  is  less  than  slight  Cas.  335;  s.  c,  103  HI.  513.    Butnolwilh 

negligence  the  law  lakes  no  cogniiance  standing  the  criticisms  to  which  it  ba 

of  as  a  ground  of  action;   and   beyond  been   subjected,   the  Johnson   case  ha 

gross  negligence  the  law,  while  recogniz-  been  several  times  approved  and  foltowei 

ing  that  there  may  be  liability  for  a  tres-  in  subsequent  cases,  and  the  mies  laii 

pass  because  of  a  particular  intention  to  down  therein  seem  in  harmony  with  ih 

do  wrong,  or  of  a  degree  of  wilful  and  betterconsidered  cases  in  Illinois.    Rocb 

wanton  recklessness  which  authorizes  the  ford.  R.  I.  &  P.  R.  Co.  v.   Delaney,  8 

presumption  ot  a   general   intention  to  III.  ig6;  s.  c,  35  Am.  Rep.  30S;  Cityo 

do  wrong,  recogniies  no  degree  of  negli-  Chicago  11.  Stearns,  105  lit.  557;  s.  c 

gence.     The  definition   of  gross   negli-  Am.  &  Eng.  Corp.  Cas.  $94;  C.  B.  &  Q 

gence  itself  proves  that  it  is  not  intended  R.  Co.  v.  Harwood.  90  111.  ^zt.  I.  C.  F 

to  be  the  subject  of  comparison.     It  is  Co.  v.  Hammer.  73  111.  3;!;  E.  St.  L.  F 

'the   want   of  slight   diligence.'     Slight  &  P.  Co.  7.  Hightower,  93  III.  141. 

negligence   is    'the  want   of  great  dili-  *.  "The   terms   'slight'  and   'gross 

gence,'  and  intermediate   there   is  ordi-  negligence,  when  used  in  an  instructior 

nary  negligence,  which  is  defined   to  be  do  not  sufficiently  institute  the  compar 

'the  want  of  ordinary  diligence.' "     The  son  required  to  be  made.     The  decisio 

court   then    cites    Story   on    Bailments,  in  the   Johnson  case.  103   IIL  513.  wt 

§   17:    Shearman   &    Rcdfield   on    Neg.  not  intended  to  eliminate  from  thedoi 

(3d  Ed.)  ^^  16,  17;  Cooley  on  Torts.  631  \  trine  of  comparative  negligence  the  ver 

Central  Military  Tract  R.  Co.  v.  Rocka-  element  that  makes  it  available  to  tb 

fellow,  17  111.  541;  and  a  little  further  on  plaintiff,  where  both  parties  have  bee 
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n  both  parties  have  been  negligent  as  to  a  particular  act  or 
ision,  the  relative  degrees  of  their  negligence  cannot  be  changed 
omparison.' 

When  Flaintiff  Can  Recover. — When,  upon  such  a  comparison 
le  negligence  of  the  plaintiff  and  the  defendant  it  appears  that 
contributory  negligence  of  the  plaintiff  is  "slight"  and  the 
igence  of  the  defendant  "  gross,"  as  above  defined, — -that  is, 
re  a  degree  of  negligence  intervenes  betwe^  the  contributory 
igence  of  the  plaintiff  and  the  "  gross"  negligence  of  the  de- 
ant, — the  plaintiff  is  entitled  to  recover."     This  doctrine  was 


of  nesl igence  contributing  lo 
ijur;.— tbe  relative  degree  o(  guilt 
e  respective  parties. — as  it  has 
seqoeat  cases  been  recognised,  de- 
and  upheld  as  still  existing  under 
me  limitations  as  before  the  John- 
iK  was  decided."  Ciiy  of  Chicago 
tims,  lo;  III.  SS4:  >•  c.,  a  Am.  & 
"orp.  Cm.  594.  • 
insimction  which  requires  the  jury 
\  whether  the  negligence  of  the 
ffwasslighi  And  thatof  thedefend- 
DSS.  but  does  not  require  the  jury 
ipare  the  negligence  of  the  parties, 
elermine  from  such  comparison 
:l  the  one  is  slight  and  the  other 
ii  erroaeous.    Chicago  &  Alton  R. 

Dillon.  ryBradw.  (111.)J55. 
M  jary  must  be  told  that  lo  author- 
recovery  it  must  appear  from  the 
ce  thai  the  negligence  of  the  plain- 
'slighl,'and  that  of  the  defendant 
,'  in  comparison  with  each  other." 
&  Q.  R.  Co.  V.   Harwood,  80  111. 

c.,  90  III.  427.  And  there  are 
DLher  cases  enunciating  the  same 
le.  among  which  are:  Si.   L.  &  T. 

Co.  V.   Manly,  58  HI.   3o6;  I.  C. 

V.  Goddard,  73  HI,  568;  R.,  R.  1. 
L  R.  Co.  V.  Delaney.  S2  111.  198; 
;S  Am.  Rep.  308;  C.  B.  &  Q.  R. 
Van  Fatten,  64  III.  510;  T.,  W.  & 
Co.  c.  Spencer,  66  111.   t^ii;  I.  C. 

V.  Hall,  73  III.  325;  c.  &  y.  W. 

.  V.  Dimick,  96  III.  42.  Perhaps 
ry  clearest  statement  of  this  quali- 
I  is  in  the  Johnson  case  (B  Am.  & 
\.  R.  Cas.  333),  where  it  is  said: 
iplying  the  measure  of  slight  and 
legllgence  to  the  acts  of  the  respec- 
LTlies  charged  to  have  been  negli- 
1  is  of  course  always  lo  be  held  in 
ibrance  that  the  term  '  negligence  ' 
If  relative,  '  and  its  application 
Is  on  the  situation  of  the  parlies, 
le  degree  of  care  and  vigilance 
the  circumstances  reasonably  im- 
Cooley  on  Torts,  630.  The 
m  therefore,  in  the  present  in- 
,  related  to  ' 
jC.of  L.— ; 


under  the  circumstances  shown  by  the 
evidence  to  have  existed,  imposed  upon 
the  respective  parties.  It  was  to  that 
measure  of  care  that  these  instructions 
related,  and  if  they  had  related  to  any 
other,  they  would,  for  that  cause  alone, 

1.  "  Surely  it  needs  no  demonstration 
that  if,  as  10  a  particular  act,  the  negli- 
gence of  the  piainiiS  was  ordinary,  and 
that  of  (he  defendant  gross,  their  relation 
is  not  changed  by  comparing  them  with 
each  other.  The  same  evidence  thai  de- 
termines the  one  is  gross  and  the  other 
ordinary,  fixes  iheir  relative  degrees  with 
reference  to  each  other."  C,  B.  &  Q.  R. 
Co.  V.  Johnson,  103  111.  51a;  a.  c,  8  Am. 
&  Eng.  R.  R.  Cas.  334. 

%.  Assuming  Ihe  terms  "sl)gbt"and 
"gross"  negligence  to  have  been  used 
in  the  Jacobs  case,  ao  111.  478,  in  their 
legal  sense,  that  case,  which  was  the  first 
declaration  of  the  law  of  comparative 
negligence,  was  also  Ihe  first  case  lo  lay 
down  ihelimitalions  governihg  the  plain- 
tiff's right  of  recovery  where  the  law  of 
comparaiive  negligence  prevails.  In  that 
case  it  was  said:  "  We  say.  then,  that  In 
this,  as  in  all  like  cases,  ihe  degrees  of 
negligenca  must  tie  measured  and  con- 
sidered, and  wherever  it  shall  appear 
that  ihe  plaintiff's  negligence  is  compar- 
atively slight,  and  that  of  the  defentlant 
gross,  he  shall  not  be  deprived  of  his  ac- 
tion." 3o  111.  496.  497.  But  whatever 
may  have  been  the  meaning  of  "  slight  " 
and  "gross"  negligence  in  the  Jacolw 
case,  a  long  line  of  recent  Illinois  cases. 
including  the  latest,  fully  support  the 
text.  "Even  though  the  plaintiff  is 
guilty  of  only  slight  negligence,  he  can- 
not recover  unless  defendant's  negligence 
is  gross,  or  the  injurv  is  wanton  or  wil- 
ful." Winchester  ii.  Case,  5  Bradw. 
(111.)  486.  And  he  cannot  recover  when 
his  negligence  is  ordinary,  and  that  of  the 
detendanl  only  gross,  and  not  wilful. 
Illinois,  etc  .  R.  Co.  v.  Hetherington,  8| 
III.  510:  Earlville  v.  Carter.  6  Bradw. 
(III.)  431. 


mra  FUaOff      COMPARA  TIVE  NEGLIGENCE.  «*  Bmw. 

intended  to  soften  the  rule  of  contributory  n^ligence,  which,  tl 
Illinois  courts  thought,  denied  the  right  of  recovery  when  pki 
tiff's  negligence  contributed  proximately  to  his  injury  in  any  d 
gree,  however  slight;*  and  it  does  not  prevent  the  ptsiotifi  fro 
recovering  when  his  negligence,  no  matter  what  its  degree,  w; 
not  a  proximate  cause  of  his  injury.*  That  is,  whert  the  negl 
gence  of  the  plaintiff  does  not  proximately  contribute  to  his  injui 
the  rule  of  comparative  negligence  has  no  application,  and  the  o 
dinaiy  rules  of  proximate  and  remote  negligence  are  apphed* 

4.  When  FUintiff  Cannot  Reoorer.  —In  cases  to  which  the  doctrii 
of  comparative  negligence  is  applicable  the  plaintiff  cannot  recover 

"  Tbe    tuk.  as    has  oflrn    been    an-  R.  Co..  24  V I.  4S7;  Juhnsoa  i>.  Hadsi 

noDnced,  is   that  alihou^h    Itie    pUiniifC  '  River  R    Co..  30  N.   Y.  65;  Murphj 

xavi  have  been  guiUy  ol  some  negligence,  Deane.  lol  Mass.  455;  s.  c,  3  Am.  Re 

■till.  ■[  it  is  slight  as  compared  with  that  3901   Chicago  &  Alton    R.  Co.  v.  Pc 

of  the  defendant,  which  is  gross,  a  recov-  drom,  51  111.  333:  s.  c.  3  Am.  Rep.  y. 

ery  may  be  had  "    Chicago  &  N.  W.  R.  55  Am.   Dec.  note  p.  663;   Isbell  v.  \ 

V.  Dimick,  96    111.  47;    s.  c,  a   Am.  &  Y.  &  N.  H.  R.  Co.,  37  Com.  393:  &.  1 

Eng.  R.   R.  Cas.  zoi.  305:  T.,  W.  &  W.  71  Am.  Drc.  ;8;  Deering  on  Negligent 

R.  Co.  -B.  Grabble.  83  lit.  443.  |  17;  Shearman  &   Redfield   on  Neg.  ( 

"  In  .a  number  of    his  (plaintiff's)  in-  Ed.)  §  3S;  Pierce  on  Railroads.  326.  3s 

structions  the  jury  are  told  that  he  may  3  Thompson  on  Neg.  1151;   Whanon  1 

recover  if    his  negligence  was  slight  as  Neg.  (ad  Ed.)  ^§  333-339 

compared   with   that  of  appellanl.     As  3.  This  doctrine  has  not  been  in  len 

we  have  seen,  they  should  have  required  stated  by  ihe  Illinois  courts,  but  it  t< 

the   jury  lo   find,  when   compared,  that  lows  as  a  neccssarysequence  of  the  cai 

appellee's    was    slight     and    appellant's  of  C,  B.  &  Q.   R,  Co.  f.  Johnson.  1 

gross.     Both  of   these  conditions    must  111.  513:  s.  c.  S  Am.  &  Eng.  R    R.  O 

exist  when  the  plaintiff  is  guilty  of  neg-  335;  City  of  Chicago  v.  Stearns.  105  1 

ligence  before  he  can  recover.      His  may  554;  s,  c,  3  Am.  &  Eng,  Corp.  Cas.  S' 

have  been  slight  as  compared  with  that  and  Calumet  Iron,  etc.,  Co.  v  Martin.  I 

of  appellant,  and  its  not  gross."   I.  C.  R.  III.  358:  unless  it  was  iniended  by  tk 

Co.  f.   Hammer.  73  111    351:  E.  Si.   L..  cases. and  especially  the  first  cited.  10  nu 

P.  &  P.  Co.  V.  Hightower.  93  III.   141;  thenileol  comparative  neiiligenceihesi 

C,  B.  k.  Q.  R.  Co.  V.    Harwood.  90  111.  and  only  lest,  and  that  a  more  sirinfp 

437;  I.    C.  R.  Co.    V.  Goddard.  73    III.  and  harsh  one  than  the  ordinary  rule 

;6S;  Rockford.   etc..  R.  Co.  11.   Delaney.  contributory  negliRcnce.      But  that  su 

S3  HI.  197:  s.  c.  35  Am.  Rep   30S.  was  not  the  intention  of  the  court  is  1 

t.  "It  was  formerly  held  that  the  plain-  parent  from  the  Stearns  and  Martin  cas 

tiff  could  qot  recovrf  in  any  case  where  Prior  to  the  three  cases  referred  10.  1 

his  own  negligence  had  materially  con*  whole  doctrine  of  comparative  negliget 

iributed  in  any  degree  to  the  injury.     In  was  in  an  uncertain  stale,  and  in  ma 

the  courts  of   this  State  the  severity  of  cases  "slight"  and  "remote"  negligei 

Ihat  rule  Was  relaxed  many  years  ago,"  were  confused,  and  the  rule  oi  compa 

I.  &  St.  L.  R.  Co.  V.  Evans.  88  111.  65;  tive  negligence  indiscriminately  applit 

I.  C.  li.  Co.  V.  Baches.  55  111.  3B9:  St,  L..  Beach  on  Contributory  Negligence. 

A.  &  T.  H.  R,  Co,  V.  Manly.  5S  Hi,  306;  88,      But  the  cases  referred  10  so  enur 

C.  &  A.   R.  Co.  V.   Greuner.  46  III.  8j;  ate  the  law  that  there  can  be   little  doi 

C,  B,  &  Q,  R.  Co.  V.  Lee.  68  III,   580;  that  in  future  cases  the  doctrine  of  co 

1.  C.  R.  Co.  V.  Hammer.  73  111.  351:  I.  parative  negligence  will  only  be  appl 

&  St.  L.  R.  Co.  V.  Stables,  63  III,  319:  when  the  plaintiff's  negligence  has  pr 

C,  B.  &  Q.  R.  Co.  V.   Harwood,  90  111.  imaiely  contributed  to   his  injury. 

437.  deed,  the  converse  of   this  propositli 

%.  Earlville  v.  Carter.  2  Bradw.  (III.)  namely,  ihalnhen  the  plaintiff  has  b< 

34:  C,  B.  &  Q.  R.  Co.  v.  Dougherty.  la  guilty  of  a  want  of  ordinary  care  conti 

Bradw.  (HI.)  199;  I,  C,   R.  Co.  v.   Mid'  uting  to  his  injury  the  doctrine  of  cc 

dlesworth.  46  III,  497;  Chicago  &  Alton  parative  negligence  has  no  applicati 

R.  Co.  V.  Becker,  76  III.  aj;  Tuff  v.  War-  has  been  many  times  stated,  and  is  1 

man.   t,   C.  B.  N.  S.  573:   Greenland  i',  phasiied  in  both  the  Johnson  and  Hai 

Chaplin,  5  Exch,  348;  Trow  v.  Vt.  Cent,  cases. 


uVn       comparative  negligence.       OrdiuryCm. 

gligence  of  the  defendant  was  "slight"  or  "ordinary,"  and  not 
i,"  although  plaintiff's  negligence  contributing  to  the  injury 
ave  been  only  slight  when  compared  with  the  negligence  of 
■fendant  under  the  circumstances  of  the  case.* 
ailnre  to  Use  Ordin&ry  Care. — Nor  can  the  plaintJfF  recover  for 
iry,  the  result  of  mere  negligence  upon  the  part  of  the  defend- 
hen  his  own  failure  to  exercise  ordinary  care  under  the  cir- 
ances  contributed  to  the  injury,*  When  plaintiff  fails  to  use 

ncbesMr  v.  Case,  ;  Bradn.  (111.)  care  underthedrcaiDBtaiices, — and  it  fol- 
wdy  f.  Peterson,  il  Bradir.  (III.)  lows  that  the  negligence  of  (he  plsmlifi 
C.  R.  Co.  V.  Hammer,  7a  III.  cannol  be  ordinary  considered  by  itself 
Si.  L  p.  &  p.  Co.  ti.  Highlower,  and  slight  in  comparison.  "  It  cannol, 
.147;  Rockford,  etc..  R  Co.  v.  then,  legally  be  true  that  nhere  the  plain- 
'.  dillt.  i9S:s.c..S5  Am. Rep.  308.  tiff  fails  [o  c:(ercise  ordinary  care  and  the 
iragu  &  N.  W.  R.  Co  .v;  Goebei,  defendant  is  guilty  of  negligence  only, 
Wesi.  Rep.  6Sq.  692;  Calumet  the  plainiifi's  negligence  is  slight,  and 
Slecl  Co.  V.  Martin.  115  III.  that  of  thedefendanl^roSs.  incomparison 
B.  A  g.  R.  Co.  f.  Johnson,  103  with  each  other."  C,  B.  &  Q.  Ry.  Co.  i'. 
s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  Johnson,  103  111.  513;  s.c,  8  Am.  &  Eng. 
B.  &  Q,  R.  Co.  V.  Rogers,  17  R.  R.  Cas.  3SJ.  333.  334.  But  it  must  be 
nil )  63S;  Gardner  v.  C.  R.  1.  &  noted  that  the  instruction  held  erroneous 
Za.   17   Btadv.   (III.)    362,   365;  related  only  to  the  sutemencof  the  rule 


Walla< 
S.C..  19  Am.  k  Eng.  R.  R.  Cas. 

it  not  needful  to  cite  all  ihc  cases 

I  this  rule,  as  ihey  are  fully  col- 

I  Ihc  Martin  case,  sufra. 

loclrine  has  been  thought  to  over- 
nilc  of  comparative  negligence, 
Johnson  case,   supra.   ' 


as   precluding  a  plaincifl  who      negligence  of  plai 


iparative  negligence.  The  supreme 
court  in  passing  upon  it  expressly  staled 
that  "  No  question  arises  under  these  in- 
structions with  regard  10  the  measure  ol 
care  it  would  have  been  (he  duly  of 
defendant  to  have  observed  if  it  had 
been  wiihin  the  power  of  the  defendant 
have  avoided  the  consequences  of  the 


ised  ordinary  b 

fiom  recovering  in  cases  where, 
ler  the  doctrine  of  contributory 

t  in  its  most  absolute  form,  a  re- 
uld  have  been  h,id.  Gilbert.  Rail- 
I  the  Couns.  1 19,  I30.  Bui  these 
:  have  misapprehended  the  eflect 

Iccision.     In  the  Johns       

iring  autemenl  in  plain 
i  was  held  erroneous:   * 


'  8  Am. 


iraordi-  &  Eng.  R.  R.  Cas.  231. 
I  where.  And  this  case  and  the  doctrine  stated 
in  it  are  in  perfect  harmony  with  the  rule 
that  if  the  plaintiff  exercised  ordinary 
care,  but  was  slightly  negligent, — i.e  ,  did 
xcTcise  extraordinary  care. — be  may 
rer  if  the  defendant  failed  10  exercise 
slight  care — i.e.,  was  guilty  of  gross 
negligence.  "  Wiihin  (he  contemplation 
of  that  rule,  where  one  has  ohiscrved  or- 
dinary care  with  reference  to  the  particu- 
lar circumstances  involved  for  his  per- 
sonal safety,  he  has.  even  if  slightly 
negligent,  observed  all  the  care  (he  law 
requires  of  him;  and  where,  having  ob- 
served this  care,  he  is  injured  by  the 
negligence  of  another,  that  other  has  been 
ither.  then  the  verdict  must  be  guiliy  of  (he  degree  of  negligence  for 
IE."  8  Am.  &  Eng.  R.  R.  Cas.  which  the  law  chai 
:  fallacy  of  this  instruction,  if  The  injured  person  couia 
ice  apparent,  may  be  seen  by  entitle  himself  to  redress, 
II  assumption  that  where  a  plain-  degree  of  culpability  is  e 
'   '  ''  liability  of  the  person  causing  [he  injury; 

and  so  the  (wo  degrees  of  negligence,  if 
the  person  exercising  ordinary  care  has 
been  at'all  negligent,  when  compared 
with  each  other,  fall  within  the  opposite 
extremes  of  negligence,  legally  con- 
sidered." Calumet  Iron  &  Steel  Co.  v. 
Martin,  115  III,  358. 


IS  (he  plaintiff's  intestate,  John- 
1  not  exercising  ordinary  care, 
plaintiff  may  recover,  pro- 
ic  jury  believe  that  Johnson's 
ce  was  slight  and  the  negligence 
Itlendant   gross    in   compariso 


hich    the    law   charges    respon<iibility. 


ordinary  care — 

1  guilty  of  ordinary  negligence — 
igence  may  be  slight  when  com- 
ith  that  of  the  defendant.  The 
ce  of  both  parties  concurring  in 
time  and  relating  to  the  same 
imission  must  be  judged  by  the 
indaid, — thu,  ii  the  standard  of 
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WilfW  Injury.        COMPARATIVE  NEGLIGENCE.    Proximate  Cftnie. 

ordinary  care  the  rule  of  comparative  negligence  has  no  apphV 
cation.* 

6.  Preponderanoe  of  Hegligenoe  Infufficient — It  follows  from  these 
doctrines,  and  has  been  expressly  held,  that  a  mere  preponderance 
of  negligence  upon  the  part  of  the  defendant  will  not  entitle  the 
plaintiff  to  recover.^ 

7.  Wilful  Injury.— But  even  though  the  plaintiff  may  have  been* 
negligent  in  the  highest  degree  he  will  not  be  precluded  from  re- 
covering if  the  defendant  wilfully  injured  him.*  In  such  cases 
contributory  negligence  is  not  a  defence.*  And  the  terms  "  gross 
negligence"  and  "wilful  negligence"  should  not  be  applied  to 
wilful  misconduct  of  the  defendant,  evincing  that  something  more 
than  mere  negligence  which  implies  a  willingness  or  a  purpose  to 
injure.*  Wilfulness  and  negligence  are  the  opposites  of  each 
other.     "  Gross"  negligence  is  not  wilfulness.* 

8.  Proximate  Cause. — When  the  rule  of  comparative  negligence  is« 
applicable  to  a  case  plaintiff  is  not  prevented  from  recovering  be- 
cause his  **  slight "  negligence  proximately  contributed  to  his  in- 
jury.''    This  is  only  true  where  a  full  degree  of  negligence  inter- 

1.  "The  exercise  of  ordinary  care  is  an  (III.)  421;  Winchester  v.  Case,  5  Bradw. 
indispensable  prerequisite  to  a  right  of  (III.)  486;  St.  L.,  A.  &  T.  H.  R.  Co.  v, 
recovery  in  any  case  upon  the  ground  of  Todd,  36  111.  414;  C,  B.  &  Q.  R  Co.  v, 
mere  negligence,  and  the  doctrine  of  Johnson,  103  III.  512;  Carter  z^.  L.,  N.  A. 
comparative  negligence  has  no  applica-  &  C.  R.  Co.,  98  Ind.  552;  s.  c.  8  Am.  & 
tion  except  in  cases  where  such  care  was  Eng.  R.  R  Cas.  347,  and  22  Am.  &  Eng. 
exercised."  Garfield  Mfg.  Co.  v.  Mc-  R.  R.  Cas.  360;  I vens  r.  Cincinnati,  etc.. 
Lean,  18  Bradw.  (III.)  447,  449;  Chicago  R:  Co.,  103  Ind.  30;  Indianapolis,  etc., 
&   N.  W.  R.  Co.  V.  Thorson,  11  Bradw.  R.  Co.  v.  Galbraith,  63  III.  436. 

(III.)  631,  634,  635;  C  B.  &  Q.  R.  Co.  4.  Carters.  L.,  N.  A.  &  C.  R.  Co.,  98 

V.  Rogers,  17  Bradw.  (111.)  638;  Abend  v.  Ind.  552,  554,  555;  s.  c,  8  and  22  Am.  & 

T.  H.  &  I.  R.  Co..  Ill  111.  203;  s.  c.  53  Eng.   R.   R.  Cas.  347  and  360;  Beach, 

Am.   Rep.  616;  Illinois,  etc.,  R.  Co.  v.  Contributory  Neg.,  §  17,  p.  ^^  el  seg. 

Hetherington,  83  111.  510.  6.  "The  words  'reckless*  and  *wan- 

2.  Chicago,  etc.,  R.  Co.  v.  Dimick,  96  ton 'do  not  mean  *  wilful,'  and  express 
111.  42;  I.  C.  R.  Co.  V.  Goddard,  72  111.  nothing  more  than  mere  negligence.'^ 
568;  Rockford,  etc.,  R.  Co.  v.  Delaney,  82  T.  H.  &  I.  R.  Co.  v,  Graham,  95  Ind. 
III.  198;  s.  c,  25  Am.  Rep.  308;  Indian-  286,  298. 

apolis,  etc.,  R.  Co.  v.  Evans,  88  III.  63;  "To  say  that  an  injury  resulted  from 

Chicago,  etc.,  R.  Co.  z/.Dunn,  61  III.  3S5;  the  negligent  and  wilful  conduct  of  an- 

lUinois,  etc.,  R.  Co.  z^.  Moflit.  67  III.  431;  other,  is  to  affirm  that  the  same  act  is- 

Joliet  V,  Seward.  86  111.  402;  T.,  W.  &  W.  the  result  of  two  exactly  opposite  mental 

R.  Co.  V.  Grabble,  88  111.  443;  C.  &  N.  conditions.     It  is  to  affirm  in  one  breath- 

W.  R.  Co.  V.  Clark,  70  III.  278;  I.  C.  R.  that  an  act  was  done  through  inattention, 

Co.    V,   Hammer,    72    III.  351;    Chicago  thoughtlessly,  heedlessly,  and  at  the  same- 

R.  Co.  V.  Mock,  72  III.  T41.   These  cases,  time  purposely  and  by  design."   L.,  N.  A. 

and  others  to  the  same  effect,  seem  in  &  C.  R.  v.  Bryan,  107  Ind.  51,  54. 

harmony  with  the  Jacobs  case  (20  111.  478),  "To  constitute  wilful  negligence  the 

but  modify,  and  in  some  instances  over-  act  done  or  omitted  to  be  done  must  be 

rule. intervening  cases  which  seem  to  have  intended.  Peoria  Bridge  Assoc. t'.  Loomis, 

recognized  the  doctrine  that  a  mer^  pre-  20   111.    235;     s.   c,    71    Am,    Dec.    263 

ponderance  of  negligence  upon  the  part  265. 

of  defendant  would   render  him   liable.  '*  The    term     'wilful    negligence,'    if 

Compare   Peoria    Bridge    Association   v,  these  words  are  to  be  interpreted  with 

Loomis,  20  111.  251;  s.  c,  71  Am.  Dec.  scientific     accuracy,    is    a     misnomer." 

263;  C,  B.  &  Q.  R.  Co.  V.  Payne,  49  111.  Beach  on  Con.  Neg.,  p.  67. 

503.  6.  Pittsburg,  etc.,  R.  Co.  v.   McGrath,. 

3.  Illinois.etc,  R.  Co.  v.  Hetherington,  115  III.  172. 

83  111.  510;  Earlville  v.  Carter,  6  Bradw.         7.   I.  &  St.  L.  R.  Co.r.  Evans.  88  IIU 
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venes  between  the  negligence  of  the  plaintiff  and  that  of  the  de- 
fendant.^ And  in  all  cases  where  the  negligence  of  the  parties  is 
less  than  a  full  degree  apart  the  ordinary  rules  of  proximate  cause 
and  contributory  negligence  govern.* 

9.  Wlien  Hot  Applicable  to  Children. — The  rule  of  comparative 
negligence  is  not  applicable  in  the  case  of  injuries  to  children  so 
young  as  to  be  incapable  of  exercising  ordinary  care  for  personal 
security.*  And  where  the  child  is  manifestly  so  young  as  to  be  in- 
capable of  caring  for  its  own  safety,  it  will  he  held  as  a  matter  of 
law  that  it  is  not  sui  jurisy  and  cannot  be  guilty  of  contributory 
negligence.*  But  where  the  child  is  old  enough  to  be  capable  of  i 
exercising  some  degree  of  care,  the  question  of  negligence,  whether 
comparative  or  contributory,  is  for  the  jury.*  Ordinary  care  must 
be  exercised  by  children  who  are  of  sufficient  discretion  to  be 
deemed  capable  of  negligence,  but  the  care  required  is  not  that  of 
an  adult,  but  that  of  a  careful  child  of  similar  age  and  capacity.^ 

10.  Spedal  Knles. — Evidence  of  a  custom  prevailing  where  plaintiff 
was  employed  is  admissible  to  enable  a  jury  to  determine  the  de- 
gree of  care  exercised  by  the  plaintiff  in  comparison  with  that  of 
the  defendant.''     Where  the  rule  of  comparative  negligence  pre- 

65;  C,  B.  &  Q.  R.  Co.  V.   Harwood,  90  455;  Hayes  v,  Michigan  Cent.  R.  Co., 

111.  427;  Galena,  etc.,  R.  Co.  v,  Jacobs,  iiz  U.  S.  228;  s.  c,  15  Am.  &  Eng.  R. 

20  111.  478  R.  Cas.  394. 

1.  Beach  on  Contributory  Neg.,  pp.  77,        5.  Chicago  &  Alton  R.  Co.  v,  Becker, 

78;  Rockford,  etc.,  R.  Co.  v,  Delaney,  82  76  III.  32;  Rockford,  etc.,  R.  Co.  v,  De- 

111.  196;  s.  c,  25  Am.  Rep.  308.  laney,  82  III.  198;  s.  c,  25  Am.  Rep.  310; 

8.  Aurora  Branch  R.  Co.  v.  Grimes.  13  Indianapolis,    etc.,    R.     Co.    v.    Piuer 

111.  585:  Chicago  &  M.   R.  Co.  v,  Pat-  (Ind.)   109  Ind.    179;    s.   c,   25  Am.  & 

chin,  16  111.  198;  Dyer  v.  Talcott,  16  111.  Eng.  R.  R.  Cas.  313;  Pittsburgh,  etc.,  R. 

300;  Galena,  etc..  R.  v,  Yarwood,  17  111.  Co.    v,    Vining's  Adm'r,   27   Ind.   513; 

509;  Galena,  etc..  R.  v.  Jacobs,  20   111.  Railroad  Co.  v,  Gladman.  15  Wall.  (U.S.) 

478,  488,  491.  493,  496,497;  Galena,  etc.,  401;    Railroad  Co.   t/.    Stout,    17  Wall. 

R.  Co.  9.  Fay,  16  111.  558;  s.  c,  63  Am.  (U.  S.)657;  St.   Paul  v,  Kuby,  8  Minn. 

Dec.  323;  C,  B.  &  Q.  R.  Co.  v,  Dewey,  154;  Evansich  v,  Galveston,  etc.,  R.  Co., 

26  111.  255;  s.  c,  79  Am.  Dec.  374;  Gar-  57  Tex.  126;  s.  c,  44  Am.  Rep.  586. 
field  Mfg.  Co.   V,   McLean,   18    Bradw.        6.  Railroad  Co.  v.  Gladman,  15  Wall. 

(111.)  447.  449;  Abend  v,  T.H.  &  I.  R.  (U.  S.)  401;  Railroad  Co.   v.  Stout,  17 

Co.,  Ill  111.  203;  8.  c,  17  Am.  &  Eng.  Wall.  (U.  S.)  657;  Bransom's  Adm'r  v, 

R.  R.  Cas.  614;  s.  c,   53  Am.  Rep.  616;  Labrot,  81  Ky.  638;  s.  c,  50  Am.  Rep., 

Myers  v.   Ind.,  etc.,  R.  Co.,  113  111.  386;  193;  I.,  P.  &  C.  R.  Co.  v,  Pitzer  (Ind.), 

s.  c,  I  N.  E.  Rep.  899;  Calumet  Iron  &  109  Ind.  179;  s.   c.   25    Am.   &    Eng. 

Steel  Co.  V,   Martin,    115    111.   358;   C,  R.  R.   Cas.    313;  Birge  v,  Gardner,  19 

B.  &  Q.  R.   V.  Rogers,  17  Bradvr.  (111.)  Conn.  507;  s.  c.  50  Am.  Dec.  261;  Kerr 

638;  C,   B.  &  Q.  R.  Co.  V.  Johnson,  8  v.  Furgoe,  54  111.  482;  s.  c,  5  Am.  Rep. 

Am.  &  Eng.  R.  R.  Cas.  225;   s.  c,  103  146;  Chicago,  etc.,  R.  Co.  v,  Murray,  71 

111.  512.     Compare  Beach  on  Con.  Neg.  III.  601;  Hund  z'.  Geier,  72  111.  393;  Glo- 

85-87.  vcr  ».  Gray,  9  Bradw.  (111.)  329.     And 

8.  Chicago,  etc.,  R.  Co.  v.  Welsh  (111.),  see  note.  55  Am.  Dec.  676;  Dowling  v. 

6  West.  Rep.   540;  s.  c,  9  N.  E.  Rep.  N.Y.Cent.  R.  Co.,  90N.V.  670;  s.  c,  I2 

197.  Am.  &  Eng.  R.   R.  Cas.   73;  Barry  V. 

4.  Mangam  v.  Brooklyn,  etc.,  R.  Co.,  N.  Y.  Cent.  R.  Co.  92  N.  Y.  289;  s.  c, 

38  N.  Y.  455;    Ihl   V,   Railway  Co.,  47  13  Am.  &  Eng.  R.  R.  Cas.  615;  O'Con- 

N.Y.  317;  Chicago,  etc.,  R.  Co.  v.  Greg-  nor  v,  B.  &  L.   R.  Co.,  135  Mass.  352; 

ory,  58   111.   226;  Kay  v.  Pennsylvania  s.  c,  15  Am.  &  Eng.   R.  R.  Cas.  362; 

R.  Co.,  65  Pa.  St.  269;  Pennsylvania  Co.  Hynes   v,   San   Francisco,  etc.,  R.  Co. 

V,  James,  81  Pa.  St.  194;  Walters  v,  Chi-  (Cal.),  20  Am.  &  Enff.  R.  R.  Cas.  486. 
cage,  etc.,  R.  Co.,  41  Iowa,  71 ;  Norfolk,        7.  Pennsylvania  Co.  v,  Stoelke,   104 

etc.,  R.  Co.  V.  Ormsby,  27  Gratt.  (Va.)  111.  aoi. 
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vails,  it  is  not  error  (or  the  court  to  fail  to  instruct  as  to  that  d( 
trine,  where  such  instructions  are  not  requested.*  The  question 
comparative  negligence  is  for  the  jury,*  But  in  Illinois  the  int 
mediate  appellate  courts  are  authorized  to  review  the  facts  as  w 
as  the  law,  while  the  supreme  court  reviews  only  questions  of  lav 
But  where  there  is  no  evidence  of  "gross"  negligence  on  plaintil 
part,  or  where  the  evidence  establishes  that  plaintiff  did  not  i: 
'  "ordinary"  care,  the  supreme  court  will  deny  a  recovery  as  amatl 
of  law.* 

II.  ComponitiTe  Vegligenoe — ^Eov  it  Atom. — Thedoctrine  otco 
parative  negligence  was  first  developed  as  a  common-law  doctri 
by  the  courts  of  Illinois.*  A  somewhat  similar  rule  had  long  p 
vailed  in  courts  of  admiralty."  And  the  distinctions  betwe 
"  slight,"  "  ordinary,"  and  "  gross"  negligence  were  familiar  in  t 
law   of    bailments.'     But    the   scientific   accuracy  and    practi< 

t.  Chicago,  etc.,  R.  Co.  v.  O'Connor.  103  III.  t.\3;  s.  c,  S  Am.  &  Eng.  R. 
9  N.  £.  Rep.  (III.)  363,  366.  Cas.   335;   City  of  Cbicago   v.   Stear 

S.  III.  Cent.  R.  Co.  v.  Haskins  <I1I.).  105  III.  554:  s.  c,  3  Am.  &  Eng.  Co 
31  Am.  &  Ene.  R.  R.  Caa.  343.  345:  Cas.  5^;  Calumet  Iron  &  Steel  Co. 
Pennsylvania  Co.  v.  Frana,  iis  III.  398;  Marlin.  115  III.  358;  Abend  v.  T.  H, 
Pennsylvania  Co.  v.  Cunlan,  tot  III.  94:  I.  R.  Co.,  Ill  III.  303:  s.  c..53Ani.  R' 
s.  c,  6  Am.  &  Eng.  R.  R.  Cos.  343;  Chi-  tib:  s.  c,  30  Am.  &  En;;.  R  R.  Cas.6 
ca?o  &  Alton  R.  Co.  v.  Bonifield,  104  Hayward  v.  Millet,  94  HI.  3491  «•  «■. 
III.  334;  s.  c.  8  Am.  &  Eng.  R.  R.  Cas.     Am.  Rep.  339. 

493;  Indianapolit,  etc.,  B.  Co.  ti.  Mor-  But  it  may  be  doubled  wfaelher  thi 
genslern.  106  III.  320;  i.  c.  13  Am.  &  and  other  recent  cases,  heretofore  cit 
Eng.  R.  R.  Cas.  338  have  not  placed  the  doctrine  on  sucl 

8.  111.  Cent.  R.  Co.  v.  Haskins  (III.),  basis  that  it  becomes  only  anoil 
aa  Am,  &  Eng.  R.  R.  Cas.  345;  Chicago  way  of  stating  the  common-law  nil 
&  Alton  R.  Co.  V.  Bonifield.  104  III.  334;  Wharton  on  Neg.  (3d  Ed.)g  334  tti. 
s.  c.  8  Am.  &  Eng.  R.  R.  Cas.  49s:  In-  Shearman  &  Redlield  on  Neg.  (3d  E 
dianapolis.  cic,  R.  Co.  v.  Morgensiern,  S§  35,  36.  37;  Builerfield  v.  Forester. 
106  III.  330;  s.  c.  13  Am.  &  Eng.  R.  R.  East.  60;  s.  c,  3  Thompson  on  N 
Cas.  aaq:  Calumel  Iron  &  Steel  Co.  i'.  1104;  Priest  v.  Nichols,  116  Mass.  4 
Martin.  115  III.  358;  s.  c,  3  N.  E.  Rep.  Railroad  Co.  v.  Jones,  95  U.  S.  4 
4SB.  Kennard  v.   Burton,  35   Me.  39:  s.  c. 

<.  C.  R.  1.  &  P.  R.  Cn.  V.  Clark.  108  Am.  Dec.  349:  Huglies  v.  Mu^^caiine. 
111.  114:  B.  c,  isAm.  &  Eng.  R.  R.  Cas.  lona,  673;  Houston,  etc.,  R.  Co.  v.  G 
361;  C,  B.  S  Q.  R.  Co.  V.  Rogers,  17  beit.  49  Tex.  573;  Kerwbacker  t;.  Cle 
Bradw.  (III.)  638;  C,  B.  &  g.  R.  Co,  v.  land,  etc.,  R.  Co.,  3  Ohio  St.  172:  Ba 
Johnson  (Dickey,  J.).  8  Am.  &  Eng.  R.  R.  more,  etc  ,  R  Co,  v.  Filipatrick.  35  V 
Cas.  335:  s.  c  .  103  111.  512;  C.  &  a.  W.  32;  Sirong  v.  Sacramento,  etc..  R.  C 
R.  Co.  V.  Seales.  90  III.  593:  Pennsyl-  61  Cal.  336;  Griffin  r.  Willow,  43  W 
vania  Co.  v.  Rudel,  loo  III.  603;  Pale-  509:  Crramer  v.  Portland.  36  Wis.  1 
man  v.  Johnson,  84  111.  370:  Simmons  z:  Oils  v.  Janesville.  47  Wis.  433:  Ha 
Chicago,  etc.,  R.  Co.,  tio  III.  340.  mond   v.   Mukna.  40  Wis.  35;  Bridge 

8.  Galena,  etc.,  R.  Co.  i:  Jacobs,  20  Grand  Junction  R.  Co.,  3  Mee.  &  ' 
III.  478.  was  the  first  case  in  which  the  344:  Davies  v.  Mann.  10  Mee.  &  W.  5. 
rule  was  formulated.  Although  ihc  de-  s,  c,  2  Thompson  on  Neg.  1105. 
cision  in  that  case  seems  to  have  arisen,  6.  The  Nautilus,  I  Ware,  539:  T 
o  far  as  [his  doctrine  is  concerned,  from  David  Dows.  16  Fed.  Rep.  154;  T 
'     ■      ■  ■    •      -       Sapphire.  18  Wall.  (U.  S)  si;  The  Pel 

sylvania.  I3  Fed.  Rep.  914;  The  Allai 
Ben.  C.  C.  37;  S.C..93U.  S.  30a;  22 Ce 
Law  Journal.  166;  The  Explorer,  30 Fi 
Rep.  135:  The  Wanderer,  ao  Fed  R« 
140;  McCord  V.  The  Tiber,  6  Biss.  ( 
S.  C.  C.)  409. 
7.  Coggs  V,  Bemftrd,  3  Lord  Rsymoi 
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COMPARATIVE  NEGUGENCE. 


ility  of  this  division  of  negligence  into  degrees  has 
ubted  and  denied.* 

18,  Wken  it  Preraili. — The  doctrine  of  comparative 
avails  to  its  full  extent  only  in  Illinois.*  But  in  a  mo 
s  recognized  in  Georgia,  although  it  seems  never  to 
urately  formulated  there.*  It  does  not  exist  in  Kent 
been  repudiated   in   Or^on  and   Kansas.'     In  T 


Schoulri 


htlii» 


..  §  17- 


n  Baitm< 


See  Ci  Alb.   Law   Journal,   313:   33 
Uw  Rre.  (N.  S.)  iz6.  note:  Wibon 

Wtt.  11   Mec-  &  W.   113;  Hunter  v. 

}iD.  1  Q.  B.  64^1,  661;  Perkins  u.  N. 

:niL  R  Co.,  24  N.  V.  106:  Steamboat 

F  World  V.  Kind.  16  How.  (U.  S.)474; 

ramkec,  eiq,,  R.  Co.  v.  Aims,  91  U. 

m:  Lane  t>.   R.  Co..   ii3  Mass.  455; 

'krf  on  Tons,  630;  Wbanon  on  Neg. 

Ed.i  S  (^ 


caused  solely  from  the  aeg 
plaintiff,  or  that  he  coulj  b 
of  ordinary  care  have  avoit 
quences  lo  himself,  or  Ihat 
and  its  employees  were  in  I 
all  ordinary  care  and  dilieen 
cases  than  these,  that  the  1 
not  be  relieved,  althouith 
may  have  in  some  way  con 
injury  sustained,  but  in  if 
damages  shall  be  diminish' 
in  proportion  to  the  delaul 
to  him.  Code,  Sg  ag73.  3C 
cilalions."  Branham  v.  < 
(Ga  ).  I  S.  E.  Rep.  374.  £ 
R.  A.  L.  R.  Co,  V.  Ayers, 
R.  Co.  V.  Gleason,  bg  Ga. 
R.  Co.  V.  McElmurry,  34 
"'""'•  Wyley, 


ConiributOT7   Neg.,   79; 
lersoa's  Ry.  Accident  Law,  §  61. 

Panersnn's  Ry.  Accident  Law,  §  63; 
cb  on  Contributory  Neg.,  93-96:  3 
■mpson  on  Negligence,  1165.  The 
irgia  rule  is  also  in  a  measure  the  out- 

■th  of  a  Bialulory  provision  that  if  Thompson  v.  C,  k.  i^o., 
1  parties  were  at  Uuli,  but  the  plain-  Campbell  v.  \  R.  Co.. 
not  10  such  a  degree  as  10  bar  his  re-  Hendricks  v.  Vn  &  A.  R. 
cry.  then  plainliS's  negligence  maybe  467;  M,  &  W.  R.  Co.  v.  1 
iidered    in    miligation   of    damages.  .    .     -~  ^ 

rfpa  Code,  ^  3034.     In  two  very  lale 
rases  the  Georgia  rule  is  ihus  slated: 
The  diiiinclion  is  clearly  diawn  [in     Admini 
innnictions]  between  Chat  negligence     Am.  Rep.  308: 
:h.  on   Ihc   part   of    plaintiff's    hus-     " 
1.  would  defeat  all  recovery,  and  thai 
:h  would  only  defeatUin  pan.  In  Ihe 
case,  his  negligence 
disaster  itself  alone 


i.  Beach  on  Contribulo 
:;  Kenluclcy  Cent,  R.  O 
79   Ky.    1 


Cas.  79;  Adams'  Arim'r  v 
Co  31  Am,  &  Eng.  R.  R,  < 
A  mihap prehension  of  th< 
It  have  caused  tucky  has  arisen  from  thi 
I  the  other,  it     Kentucky  court  of  the  terms 


In  the  first  instance  the  judge  in- 
ned  the  jury  ihat  there  could  be  no 
iveiy;  in  the  second,  that  there 
bt  be,  hut  that  it  was  the  duty  of  the 
to  diminish  damages  in  proportion 
lie  negligence  of  the  husband.'      This 

irine  is  then  approved  by  Ihe  court,         0.  in  some  cases  in 
■'       ■   ■  with   the     gon   the   terms   slight 


for  the  recovery  of  punit 
where  death  results  from  tt 
conduct  of  the  defendant, 
contributory  negligence  wa 
fence,  which  was  the  comi 
Beach.  Con.  Neg-  100  and  1 


emeot  in  another  part  of  the 
"  if  the  deceased  could  have  avoided 
consequences  to  himself  by  ordinary 
:"  there  could  be  no  recovery.  Geor- 
Railroad  v.  Piltman.  73Ga.  325:  s.  c, 
Im.  &  Eng.  R,  R.  Cas.,  474.  478,  479. 
.Eain:  "It  is  well  settled  that  questions 
negligence  resulting  in  such  injuries 
iplaioed  of  arc  for  the  jury. 


been  used   i 
as  held  not! 


and 


ordinary  care,  and  "gros: 
usually  meant  -wilfulness, 
cilic  R.  v.  Rollins,  5  Kan.  n 
Kan.  466:  Pacific 


rery  may  be  defeated  by     j..  Hants,  i 
■  shown    that    the   injury  was     Co.  v.  Painter,  14  Kar 


COMPARISON  OF  HAND  WRITING.       Tt^msim 

peculiar  modification  of  the  doctrine  of  contributory  negligenci 
exists,  but  it  is  not -comparative  negligence.*  The  courts  of  mos 
States  deny  the  doctrine  of  comparative  negligence  ;*  and  thi 
supreme  court  of  the  United  States  adheres  to  the  rule  of  contribu 
tory  negligence.* 

COKFAKIBOV  OF  HAVDWBITIVO  is  a  comparison  by  the  juxta 

position  of  two  writings,  in  order,  by  such  comparison,  to  ascertaii 
whether  both  were  written  by  the  same  person.^ 

R.  Co.  V.  Fitisimtnons,   iS  Kan.  34;   s.  and  ihis  rule  does  not  permit  a  recover 

c.  n  Kan.  6S6;  s.  c,  31  Am.  Rep.  103;  in  any  case  where  the  parties  are  equall 

Central,  etc..  R.  Co.  v.  Henigh.  33  Kan.  blamable.      East  Tenn.,  eic,  R.  Co.  i 

347;  Mason  v.  R.  Co.,  27  Kan.  83;  s.  c  ,  Fain,  it  Lea  (Tenn.).  35;  s.  c,  19  Am.  i 

41  Am.  Rep.  405:  s.  c,  6  Am.  &  Eng.  R.  Eng.  R    R.   Gas.   101.  loj:  L.   &  N.  F 

R.  Gas.  i;  BcKnetle  v.  People's  Transp.  Co.  v.  Fleming,  14  Lea  (Tenn.).  i»8;  ; 

Co..  3  Or.  300:  Halstin  v,  Oregon,  etc.,  c,  18  Am.  &  Eng.  R,  R.  Cas.  3471  Ea: 

R.  Co..  Q  Or.  163.  Tenn.,    etc.,    R.    Co.     v.    Humphrey 

Late  cases  SBj  the  doctrine  of  compara-  Adm'r,   12  Lea  (Tenn.).   aoo;    s.  c.  I 

tivc  negligence  is  not  in  force  in  either  Am.  &  Eng.  R.  R.  Cas.  473:  Jackson  1 

State,  thus:    "Besides.  I  do  not  concede  Nashville,  etc..   R.  Co.,  13  Lci  (Tenn. 

thai  a  party  can   recover  in  such  a  Case  491;  s.  c,  49  Am.  Rep.  663:  East  Tenn 

when    chargeable    with    any   degree  of  etc., R,  Co.  i>.  Stewart,  13  Lea(Tcnn.),43: 

negligence   upon   his  part,  if   it  directly  s.  c,  31  Am.  &  Eng.  R.  R.  Cos.  614.  61I 

cODtribules  to  the  injury     A  person  may  And  the  Tenncsseee  statutory  provisiot 

be   negligent  in   any  afiair  and   still  re-  regarding  the  lookout  required  to  be  ke| 

cover  on  account  of  the  negligence  of  an-  on    railroad   trains  should   not  be  ove 

other  party,  but  not  when  his  negligence  looked    in    this    connection.      Code   1 

is   the   proximate  cause.of    the   injury.  Tenn.,  §  4&43:  15   Am.  &   Eng.  R.  i 

The  law  does  not   enf<4ce  contribution  Cas.  477.   note;    Louisville,   etc.,   R. 

between    joint    tort   feasors.      However  Burbe,6Coldw.(Tenn.)45:Smithi'.  Nas 

slight  the  negligence  upon  the  part  of  a  ville,  etc..  R.  Co.,  6  Coldw,  (Tenn.)  ;8< 

plaintiff  may  be.  if  it  be  such  that  but  for  s.  c.  6  Heisk.  (Tenn.)  174;  Railroul  Co. 

that  negligence  the  misfortune  could  not  Walker,   11  Heisk.   (Tenn.)  383:  Hill 

have  happened,  he  cannot  recover;  but  if  Louisville,  etc.,  R.  Co.,  9  Heisk.  (Teni 

ihcinjury  wouldhavehappened  ifhis  want  B33.     These  and  all  similar  cases  ma 

of  care  had  not  contributed  thereto,  there  be  considered  in  the  light  of  the  statute 
may  be  a  liability."      Hurst  v.  Burnside,  S.    OKeefc  v.    Chicago,    etc..   R.  Cc 

S  Pac.  Rep.  (Or.)  888,  S94:   Cassida  v.  33  Iowa,  467:  Lake  Shore,  etc..  R.  Co. 

Oregon,  etc..  R.  &   Nav.  Co.  (Ore.),   13  Miller,  35  Mich,   S74.  278;  T.  H.  ft  I.  1 

Pac.  Rep.  438,  441.  Co.  v.  Graham,  95  Ind.  3S6.  393,  394:  I 

"  This  court  has  not  adopted  what  is  N.  A.  &  C.   R.  Co.   v.  Falvey,   104  In 

generally  called  Ibe  rule  of  comparative  409,  434;  L.  S.  N.  R.  Co.  v    Nnrxon.  : 

negligence."      Kansas   Pac.    R.   Co.   v.  Pa.   St.   46s:    a.   c,   64    Am.   Dec.  67 

Peavy.   39   Kan.   169:    s.  c.   II   Am.  &  Potter  1;.  Warner,  91  Pa.  Si.  367:  Wil 

Eng.    R.    R.   Cas.    360,    368;    Atchison,  v.  Hudson    River  R.  Co.,  34  N.  Y.  43 

etc.,  R.   Co.  tr.   Morgan,  31  Kan.  77;  s.  Pennsylvania  Co.  f.  Rioter,  42  N.  J. 

c,  13  Am.  &  Eng.  R.  R.  Cas.  499.  501.  iSo;  Gothard  v.  Alabama,  etc..  R.  C< 

1.   Beach    on    Contributory   Neg.   97;  67  Ala.  114;    Potter  v.  Chicago,  etc..  i 

Whirleyw.  Whileman,   i   Head  (Tenn.),  Co.,   31  Wis.  377;    s.  c,   33   Wis.  61 

610:  Nashville,  etc.,  R.  Co.  v.  Carroll,  6  Houcton,   eic,    R.   Co.   v.   Gorbett. 

Heisk.   (Tenn.)   347,  367.     The   rule   in  Texas.  5731  Marble  v.   Ross,   134  Ma: 

Tennessee  is,  that  negligence  on  the  part  44;    Digby   v.    Kenton    Iron    Works. 

«f  the  plaintiff  contributing  to  his  injury  Bush  (Ky.).  i66> 

as   a   proximate  cause   thereof   will  bar        S.  Railroad  Co.  v.  Stont.  17  Wall.  {' 

a    recovery,   but    that    although    guilty  S.)  660;    Railroad  Co.  v.  Lockwood, 

of    some    negligence,   yet    if    he    could  Wall.  (U.  S.)  357. 
not  by   the    exercise   of    ordinary   care         4.  Stark.  Ev..  part  iv.  p.  654. 
have  avoided  the   consequences   of  de-         Duncan.  J.,  said,  in  Com.  c  Smith, 

fendant'a    negligence,    he   may  recover,  Serg.  ft  R.  (Pa.)  568  (1819):  "  Compa 

but  bi«  negligence   will   be   taken   into  son  of  handwriting  is  where  other  « 

coosideratiOD  in  mitigation  of  datnagei.  nesses   prove  a  paper  10  be  the  hai 
S1« 


to»,  COMPELLED. 

KPZLLED. — Forced ;  constrained  ;  obliged ;  necessitated  irre- 

ly.' 

;  of  a  pany.  and  the  witness  is  de-  Prlntad  llattar.— In  an  early  Penosyl- 

>  take  the  mo  papers  ia  his  hand,  vaniatase — McCorklef.  Burns.s  Binney, 

re  them,  and  say  irhelber  they  are  340 — ihe  jury  were  allowed  to  inter  from 

not  the  same  handwriting.     The  a  comparison  of  ihe  types  and  devices  of 

1  collects  all  his  knowledge  from  two  newspapers  that  they  were  primed 

risoD    only;     he    knows    nothing  by  the  same  person.    McCorkk  v.  Burns, 

iself;  he  has   not   seen   Ihe   party  6  Am.  Dec.  420. 

nor  held  any  correspondence  with  1.  Web.  Diet. 

In  BUtnta.— "It   is  a  maxim  of  the 

^nbhad  from  ttnad  GompulMnu.  law.  that  what  one  may  be  compelled  to 

•Iward,  J.,  said,  in  Travis  v.  Brown  do  by  suit,  he  may  do  without  suit.     No 

,  St.  12):  "  Now  this  is  as  distinct  good  purpose  would  have  been  subserved 

parate  a  thing  from  that  compari-  by  withholding   payment  until  suit  and 

lich  a  witness  called  to  testify  to  judgment:     but    payment    without   suit 

riling  makes  between  the  wr.ling  saved  useless  litigation  and  unnecessary 

lion  and  the  exemplar  in  his  mind,  costs.     We  are  of  opinion  that  where  the 

eiLernal,  visible,  and  tangible  ob-  officer  is  liable  to  the  judgment  creditor, 

distinct   from  a  mental   impres-  and  the  latter  claims  payment   of   him, 

'  memory.     It  is   the  distinction  which  is  accoi^ingly  Di:ide,  the  payment 

n   what  is  objective  and  what  i*  is  compulsory  within  the  spirit  and  In- 

ive."  tent  of  the  statute.     All  the  analogies  of 

ud. — Tbe  English  law  was  against  the  law,  it  seems  to  us,  favor  this  con* 

g  proof  by  comparison  as  a  gen-  siruction.      The   case   is   totally   unlike 

e.  though  il  was  otherwise  in  the  those   that   have   been  cited  by  counsel 

isiical  courts.     See  Bouvier's  Die-  for  the  appellants,  in  which  it  has  been 

"Comparison  of  Handwriting."  held  that  a  party  who  voluntarily  pays 

thorities  there   cited.      Exception  an  illegal  claim  against  him  cannot  re- 

I  however,    where  other  writings  cover  back  of   the  party  to  whom   it  ia 

■  ---  .>- -  paid,  and  that  such  a  payment  will  be 
regarded  as  voluntary,  unless  made  to 
release  the  person  or  property  from  pro- 
cess, a  threatened  action  being  insuffi- 
cient to  render  the  payment  compulsory. 
The  Town  of  Ligonier  v.  Ackerman,  46 
Ind.  SS3.  and  eases  there  cited.     An  im* 

se,    It  was    sam    that    this  com-  portant  difference   between  those  cases 

could   not  be    made   by  persons  and   that   in   judgment   is  found  in  the 

impared  the  other  ancient   ducu-  difference  between  an  illegal  and  a  legal 

or  the  mere  purpose  of  testifying,  claim.     The  law   does   not   compel   the 

lain  other  cases,    holding    or   in-  payment  of  the  former  while  it  does  of 

g  the  contrary,  were  disapproved,  the  latter."     Burbank  it  al.  v.  Slinkard 

however,   al   the   present  day.   in  it  al.,  53  Ind,  495. 

ses.  17  &  18  Vict.  c.  135,  s.  47;  in  Sec.  8,  R.  C.   1855,  p.  1456,  Missourv. 

\  cases.  38  &  39  Vict.  c.  18,  s.  S.  "  No  such  security  shall  be  compelled  in 

le  handwriting  in  dispute  may  be  any   action   lo   pay  more   than   his  due 

ed  with  any  writing,  proved  to  the  proportion  of  the  original  demand,  etc." 

tion  of  Ihe  judge  to  be  genuine, by  Vaughan  v,  Haden  el  al..  37  Mo.  179. 

messes,   and   ibeir  evidence  sub-  In  ContrMt.^By  contract  made  in  this 

10  Ihe  jury  on  the  question  of  the  State.  A  engaged  "  to  repay  lo  B,  of  New 

iting  in  dispute.  Hampshire,  any  moneys,  not  exceeding 

Im. — In  this  counts^  there  is  no  i^oo  dollars,  which  B  should  legally  be 

lity.      Many  States  follow  the  old  compelled   to   pay  to  C   on   account  of 

I  law,    and    prohibit   comparison  money  received  of  C  on  account  of  and 

rilings  not  relevant  to  the   issue;  in  part  pay  for  money  due  on  D's  bond 

permit  it.     Some  which  did  prohi-  to  B."    C  recovered  of  B,  in  an  action 

allow  it  under  legislation.  brought  in    New    Hampshire,   a  larger 

•MM. — Recourse  may  be  had  as  sum  than  Ijoo  dollars.      Held,  that  the 

rt  testimony  loLawson  on  Expert  words  "  legally  compelled  "  meant  com- 

inion  Evidence.    As  to  other  mat-  pulsion  by  legal  process,  without  reference 

e  I  GrecnI.  Ev,,  g  576  ft  leq.;  3  10  the  laws  of  any  particular  State;  that 

ion  Ev.,  cb.  «il.  as  .the  particular  ground  of  the  recovery 
8T7 
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exception 
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here   the 

writings 

.0  he 

old     Iha 

t    living 

could  not 

be  procured,   but 

1   enough 

:   themsi 

;lvcs. 

10  Clark  &  Fin..  Fitiwaler 

Peer- 

COM  PENS  A  TION. 


COXPSHBATIOH.  (See  also  Election  ;  Railroads;  Rewarh 
— A  recompense  or  reward  for  some  loss,  injury,  or  service,  esp 
cially  when  it  is  given  by  statute.'  Amends  for  a  loss  or  privatioi 
As  compared  with  consideration  and  damages,  compensation,  i 
its  most  careful  use,  seems  to  be  between  them.  Consideration 
amends  for  something  given  by  consent,  or  by  the  owner's  choic 
Damages  are  amends  exacted  from  a  wrongdoer  for  a  tort.  Con 
pensation  is  amends  for  something  which  was  taken  without  tl: 
owner's  choice,  yet  without  commission  of  a  tort.' 


in  C's  uiion  did   not,  and  tci 
quired  to  appear  by  tbe  record  of  tbe 
judgment,  it  might  be  shonn   by  parol 
evidence,  etc.     Parker,   Admr.,   etc.   t 
Thompson,  3  Pick.  (Mass.)  4ig. 

1.   Rapalje  &  Lawrence  Law  Diet., 
Dall    (U.  S.)  304,  315;  Searcy  v.  Grow, 
15  Cal.  117. 

%.  Thus  one  should  say,  consideration     shall  noL  be  taken  for  public 
for   land    sold;    compensation    for    land      just    compensiiiian    be    made     thereto 
taken  for  a  railway:  damafcea  for  a  ires-     means  compensation  must  be  in  mone 

Eass.  Hut  such  distinctions  are  not  uni-  Any  benefit  to  the  remaining  proper 
irm.  Land  damages  is  a  common  ex-  of  Uie  oAner.  arising  from  public  worl 
pretsion  for  compensation  for  lands  for  which  a  part  has  been  lakeo,  ca 
taken  for  public  use.  Abbott's  Law  not  be  considered  as  compensolia 
Diet.     See  Lloyd   or  Ingram   on   Com-     Alabama,   etc.,   R.   Co.   v.    Burkett,  . 


Anything  beyond  thai  is  more  than  cot 
pensaiion;  anything  short  of  it  is  Its 
New  Jersey  R.  &  T.  Co.  v.  Suydai 
17  N.J.  L.3J.47.  C>n/tarfVanSchai( 
V.  Dctanare.  etc..  Canal  Co.,  30  N. 
L.  349,  asa. 

Compensation,  >s  used  in  a  conttit 
lion  at    provision    that   private    proper 


pensation. 

Compensation   consists 
tion  for  loss  of  lime,  necessary  expendi- 
tures,   and    for     permanent     disability. 
Parker  v.  Jenkins,  3  Bush  <Ky.).  591. 

Compensation  is  a  mode  of  extinguish- 
ing a  debt,  and  lakes  place,  by  mere  op- 
eration of  law,  where  debts  equally  liqui- 
dated and  demandable  are  reciprocally 
due.      Dorvin    -u.    Wilti,    II    La.   Ann. 


I   for  something  else.      Searcy 
Grow.  13  Cal.  117.  123;  8  Slocki.  (N.  J.) 
106;  g  Vr.  (N.  J.)  155. 

Compensation  is  of  three  kinds:  legal, 
or  by  operation  of  law;  compensation  by 
way  of  exception;  and  by  reconvention. 
6  La.  Ai 


Ala.  83. 

Jolt  CompenikUoii. — Tbe  term  "ju 
compensation"  for  injury  to  proper 
taken  by  a  railroad  excludes  from  co 
sideration  the  general  enhancement 
the  value  of  other  property  o(  the  sac 
owner.  The  cash  value  and  the  acti 
damage  are  the  true  standard  by  whi< 
to  determine  the  compcnsalion  10  wbi 
in  such  cases  the  party  is  entitled.  Broi 
V.  Bealty,  34  Miss,  347;  Isom  r.  Mi! 
thai  return  which  is     Cent  R.  Co..  36  Miss.  300.     See  14  1 


The   plirf 


from  salary.  One  who  is  county  collector 
and  treasurer  is  entitled  to  but  one  com- 
Kilgore   v.    People,  76   III. 


.   Suie 


pensation. 
548. 
Ill   BtetnU.— As   used   ir 

money  that  must   be  paid 

wtontc    or    injury  inflicted;    and     such 

jury,  irrespective  of  the  value  of  the 
property  taken.  Symond  v.  Cincinnati. 
14  Ohio,  175. 

Compensation,  in  a  statute  providing 
a  mode  0/  deiermininK  c  mpensation  for 
land  taken  (or  public  use.  means  an 
equivalent   for   the   value   of    the   latid. 


191;  46  Ala.  57g 

Benefit  to  the  adjacent '  property 
the  owner  whose  land  is  taken  for  a  pu 
lie  use.  is,  in  so  far.  compensation  f 
[he  taking,  within  the  meaning  of  i 
constitution;  and.  if  it  equal  the  loss 
damajfc  from  the  taking,  it  is  a  just  coi 
differs  pensHtion.  Belts  v.  City  of  Willian 
burgh,  15  Barb.  (N.  V.)  355. 

When  the  word  "just"  is  used  (as 
Nev.  ConsL  art.  I.  %  S)  to  intensity  r 
word  '' compensation."  something  mo 
than  the  mere  market  value  should 
the  deemed  intended.  Virginia,  etc.,  R.  C 
f.  Her 


and    [ 


nable 


for 


neither  more  nor  less  than  taxable  cosi 
Culley  V.  Hardenbergh,  I  Den.  (N.  1 
508. 

Of  Broken  — The  compensation  whi 
a  bt'iker  receives  for  his  services  is  or 
the   price 


CO  MP  ENS  A  TION. 


:  of  tbe  thian  tcid  or  exchanged,  be  himKlf  is  the  borrower  of  It  Far- 
«  V.  Tbomu  4  E.  D.  Sm.  (N,  V.)  well  v.  Steen.  46  Vt.  678. 
Goodipeed  v.  Robinson,  I  Hill  (N.  Of  OBom— Office  has  been  defined  m 
tl]:  Kejrs  v.  JohnEOn.  66  Pa.  Sl.  mean  "public  employ  in  en  I."  and  iu 
lub  V.  Hilt,  63  III.  316:  Morgan  legal  meaning  lo  be,  an  employment  on 
oon.  4  E.  D.  Sm.  (N.  Y.}636:  Chil-  bebatf  of  the  government  in  any  station 
'.  Butler,  1  E.  D.  Sm.  (N.  Y.)  150;  o(  public  trust,  not  merely  transient,  oc- 
inr.5illiman.53N.  Y.  (8  Sick.)  61s.  casional.  or  incidental,  usually  for  a  cer- 
ZsMotor.  •(«.— In  England.  Hn  ex-  tain  compensation.  Smith  v.  Mayor, 
■    ■■  :tc„  of  N.  Y.,  37  N.  Y.  518.     Thelegis- 

alure  may  increase  the  dulica  without 
:nhancing    tbc    compentialion    or    may 


mefited   Ebe  e 


a  the   neglect     diminish  tbe  compensation  without  less- 


lual    disburve- 
Care^,  3  Beav.   13B. 
itiomey  or  solicitor,  who  is  an 
id   renders   professional  ser- 


iTgsd  against  tbe  t 
tbe  amount  of  ai 
.    Colli 


IK  the  duties.  Conner  v.  Mayor,  j 
N.  Y.  365;  Stale  v.  Davis.  44  Mo.  139: 
Hyde  v.  Slate,  5a  Miss.  665;  Wilrox  v. 
Rodman,  46  Mo.  333;  Sharpe  v.  Robert- 
son. 5  Gralt.  (Va.)  518. 

If  extra  sersiic-s  be  performed  by  di- 
rection of  the   proper  authority  having 
tion   with   the   duties  of   the 
officer  may  be  allowed  com- 
iherefor.      United   Sutes   v. 
Moore  V.  Frowd,  3  My.  &     Austin,    a   Cliff.   335;  United   Slates   i'. 
Cbassell.  6  Blatchf.  431. 

Compensation  as  a  clerk.     Tenney  v. 
Stale,  27  Wig.  387. 

OtBMcivsn   (q.v.). — Where   his  com- 
pensation is  not  prescribed  by  stalule,  il 
is.  in  general,  governed  by  the  same  rule 
applied  10  other  persons  who  hold 
a  fiduciary  posiiion,     Danl.  Ch.  Pr.  1581 ; 
Day   V.    Croft.    3    Beav.   49:    Ncave   r. 
Douglass,   36   L,   J.  Ch.   7}6:  Grant   i'. 
Bryant.  101   Mass.  569;  Jnnes  v.  Keen. 
115  Mass.  I7g;  Magce  v.  Cowperthwail. 
10  Ala   966, 
Of  ScTTUlts. — Where  b  person  is  hired 
lion     for  a  compensation  fixed  by  agreement 
iRht     of'  the  parties  for  a  specified  li 


10  tbe 

1;  Burgee.  Brilton, 

Ibis  country  enecutors  and  admin- 

m   their   duties   gratuiiously,  and 
tmaxtna  should  be  refused  only  in 
o[   wilful  default,  or  gross   negli-     is,  ir 
caasing  loss  to  the  estate.      Smith     that 
nnard.   38    Ala.    695;    Barney    v.        " ' 
en.  16  How.  (U.  S.)  547;   Adams 
csibroolt.   41    Miss.   385:    Frey   v. 
17  N.  J.  Eq.  71;  Morris  v.  Morris. 
II.  (Va.)  393:  Estate  of  Isaacs.  30 
05:   Sullivan   t..    Herrera.  7   Hun 
).  3og:  Estate  of  Nicholson,  i  Nev. 
Even    unfaithful 


npensation  for  his  services  so  far  he  conlinues  to  serve  in  the  same  capac- 
r  have  been  beneficial  to  the  es-  ily  after  the  expiration  of  the  term,  the 
Jennison  v  Hapgood,  10  Pick,  law  will  presume,  in  the  absence  of 
.)  77;  Tiner  v.  Chrisiian,  37  Aik.  other  proof,  that  he  is  to  receive  com- 
'inch  V.  Ragland.  3  Dev.  (N.  C.)  pensation  at  the  same  rate.  Grover  & 
37:  Gould  !■.  Hayes.  19  Ala.  438,  Baker  S.  M.  Co,  v.  Bulkley.  48  III.  189; 
omocns-iion  for  services  as  ex-  Vail  7-,  J  L.  F.  Mfg.  Co.,  33  Barb.  (N. 
Y.)  564:  Smith  V.  Velie,  60  N.  V.  106. 
In  an  action  to  recover  compensation 
for  services  rendered,  the  employer  is 
entitled  to  show,  by  way  of  recoupment 
of  damages,  loss  sustained  by  him 
negliRenee  of  the  employee. 
Siill  V.  Hall.  20  Wend,  ji;  Stoddard  v. 
Treadwell,  36  Cal.  194;  Wilson  v.  Wall, 


.  and  as  trustee  in  regard  to  the 
nnncy,  will  not  be  allowed  to  the 
person.  Valentine  v.  Valentine, 
I.  Ch.  (N.  Y.)  430;  Holley  v.  S,  G., 


cnant  lor  life  of  ihe  esii 
ir  is,  however,  entitled 
•ns.  Blount  v,  Hawkins 
I.  C  )  161.  See  Ex  pari 
.  3  Rich.  Eq.  (S.  Car.)  13 
lurdlans  — A  guardian  should  be 
d  no  compensation  where  he  haa 
led  his  duties  and  done  his  ward 
,-e  wrong  McCahan's  Appeal,  7 
:.  56;  Reed  v.  Ryburn,  13  Ark.  47. 
•ill  he  be  allowed  compensaiinn 
Iting  care  of  the  trust  fund  while 


ilher-     34  A 


..  301, 


In  Gontraet. — The  right  of  compensa- 
tion rany  be  excluded  by  express  con- 
iracl.  Cordingly  v.  Cheeseiiorough,  3 
Giff.   496.      But   a  condition    excluding 

construed  so  as  10  extend  10  small 
unintentional  errors  only.  Whittemore 
V.   Whittemore,  L.   R.  8   Eq.   503,     May 


COMPENSATION— COMPETENCY— COMPETENT. 

lo  Civil  Law. — A  reciprocal  liberation  between  two  persons  wh< 
.are  both  creditors  and  debtors  of  each  other.* 

COMPETEHCT.— The  fact  of  being  competent. 

COKFETEHT. — Able;  fit;  qualified;  authorized  or  capable  t( 
act.*    (See  also  Evidence  ;  Witness.) 


be  excluded  by  a  revision  of  contract. 
Duddell  V.  Simpson.  L.  R.  Z  Ch.  App. 
loz;  Mauser  v.  Fletcher,  L.  R.  to  Eq. 
2131  L.  R  6Ch.  App.  ql. 

Compaiuatlini  for  Delay,  in  perform- 
ance of  coniraci,  DeVisme  v.  DeVisme. 
I  Mac.  &  G.  346;  Enraght  v.  Fitzgerald, 
3  Ir.  Eq.  87.  See  3  Dru.  &  W.  43; 
Mayo  V,  Purcell,  3  Maouf.  (Va.)  343; 
Brown  n.  Wallace.  3  Bland.  (Md.)  585; 
a  Lead.  Cas.  Eq.  (4lh  Ed.)  1057. 

Diitiaetloa  batvem  CompaiiMtlon  uid 
-Proati.— Where  there  was  a  riRhl  to  a 
share  of  the  proceed!  of  a  whaling  voy- 
--    -   -  -  mpensajion  merely  for  s 


case,  first,  of  a  demand  of  restitution  0 
a  thine  of  which  the  owners  have  beei 
unjustly  deprived;  second,  of  a  dcroani 
of  restitution  of  a  deposit  and  a  loan  fo 
use;  third,  of  a  debt  which  has  for  it! 
cause  aliments  decUred  not  liable  U 
seizure.  La.  Civ.  Code,  3303,  310B 
Dorvin  v.  Wtkz,  11  La.  Ann.  530. 

As   to   the   doctrine  of  compensatioi 
with  reference  to  questions  of  equitabli 
election,  are  Election. 
8.  Abb.  L.  Diet. 

ComptUst  AnUtorittM.  in  the  ratifies 
tion  of  a  treaty  referring  to  grants  made 
^  .  .         ,  .  by  the  king  or  his  "competent  author 

rendered  in  the  adventure  did  not  con-  ities,"  were  held  equivalent  lo  the  word; 
slitute  a  partnership  in  the  profits  of  the  "  lawful  auihorilies"  in  the  treaty  itself, 
voyage.  Coffin  v.  Jenkins.  3  Story  (C.  and  to  mean  "those  persons  who  exer 
■C.),  108.  See  Moon  v.  Smith,  19  Ala.  ciied  the  granting  power  by  the  aatborit; 
774:  Randte  v.  Slate,  49  Ala.  14:  Stoul-  of  the  crown."  U.  S.  v.  Clarke.  8  Pel, 
lings  V.  Baker,  is  Mo.  481:  Loomis  f.  (U.  S.)  449;  Milchet  v.  U.  S.,  9  P«t.  (U. 
Marshall.  I3  Conn.  69;  Dwinel  v.  Stone,     S.)  735 

30  Me.  384;  Lewis  v.  Greider.  51  N.  Y,  CmapMsnt  CUrk.— Where  a  committee 
331;  Wiggins  V.  Graham,  51  Mo.  17;  was  authorized  to  employ  a  "  competent 
Campbell  v.  Dent,  54  Mo.  315;  Bendel  clerk,"  and  it  was  contended  that  this 
I'.  Hcltrick.  3  Jones  &  Sp.  (N.  V.)  40s.  language  authorized  the  employment  of 
The  general  rule  is  that  compensation     something  more  than  a  mere  clerk,  1 


for  service,  in  the  form  of 
or  percentage  of  the  profits,  or  a  share 
of  the  product  of  a  business,  does  not 
constitute  the  parly  entitled  thereto  a 
partner.  Brocknay  v.  Burnap.  16  Barb. 
<N.  Y.)  309:  Good  V.  McCartney,  10 
Tex.  193:  Ambler  v.  Bradley,  6  Vt.  119;  that 
Miller  V.  Bartletl,  15   S.  &  R.  (Pa.)  137; 


Edwards  v.  Macy,  62  Pa.  St.  374;  Lewis    of  thi 
V.  Greiuer,  51  N.  Y.  331, 

1,  It  resembles  in  many  respects  the 
common-law  set-off.  The  principal  dif- 
ference is  that  common-law  set-off  must 
be  pleaded  to  be  effectual,  whereas 
compensation  is  effectual  without  any 
such  plea,  3  Bouvier  Inst,  n.  1407,  It 
may  be  Ugal,  by  ■aay  b/  ixctftion,  or  by 


learned  in  the  law  and 
fully  competent  10  grapple  with  and 
solve  all  intricate  and  perplexing  ques- 
tions of  law  wbich  might  arise  in  the 
performance  of  those  duties."  it  was  held 
that  this  inference  was  unwarranted,  and 
.of  the  adjective  in  that 
change  thecbaracier 


Tenney  v.  Stale, 


S  La.  IJS. 
It  takes  place   by  mere  operation  of 
law,   and    extinguishes   reciprocally  the 
two  debts  as  soon  as  they  exist  simulta- 
neously, to  the  amount  of  their  respec- 
tive suras.     It  takes  place  only  between 
two  debts  having  equally  for  thi ' 
.a  sum  of  money, 
•consumable   ' 


iployment." 
37  Wis.  393,  393. 

Competeat  Court,  in  an  act  allowiog 
any  court  to  commit  to  prison  one  who 
makes  default  in  payment  of  a  debt  due 
"  in  pursuance  of  any  order  or  judgment 
of  that  or  any  other  competent  court," 
means  "a  court  acting  within  tbc  local 
limits  of  its  existing  jurisdiction,  and  with 


reference  to  persons  within  those  limits, 
against  whom,  therefore,  a  warrant  of 
the  court  for  committal  could  be  eO' 
forced."  Washer  v.  Elliott,  i  C.  P.  D. 
176 

CempMant  Xvldaiies  means  tbat  which 

the  very  nature  of  the  thing  to  be  proven 

quantity  of     requires,  as  the  production  of  a  writing 

ind  the  same     where   its   contents   are   the   subject  o( 


kind,  and  which   are  equally  liquidated     inquiry.     Chapman  v.  McAdam*,  i 
and  demandable.      It  takes  place  what-    (Tenn.),  J04. 
«¥er  be  the  taute  of  the  debts,  except  in         " 


Lea 


COMPLAIN^COMPLATNANT—COMPLAJNT. 

lOHPLAIH. — To  make  a  fonnal  assertion  of  injuries;  to  bring, 
accusation;  to  make  a  charge.* 

OMFLAISAHT. — One  who  makes  a  complaint.^  The  plain- 
in  a  chancery  proceeding.* 

0MFLAI9T. — In  criminal  law  the  allegation  made  to  a 
per  officer  that  some  person,  whether  known  or  unknown,  has 
n  guilty  of  a  designated  offence,  with  an  offer  to  prove  the  fact 
a  request  that  the  offender  may  be  punished.* 


idiag  that  tbe  validii;  of  a  sale  sball  One  who  is  a  drinking  man  "aod  of 

icKoided  on  account  of  irregularity  no  account,"  n ho  has  been  arresied  for 

le  proceedings  if  it  were  auLhoriied  vagrancy   and   punished    for  disorderly 

"court  of  compeieni  jurisdiclion."  conduct,  is  not  "compelenL"  within  [he 

not  mean  jurisdiction  of  the  subject-  meaning  of    that   term   in   a   policy  of 

cr  and  not  of  the  parlies.      "The  insurance  providing  (or  reference  in  cose 

t 'competent  jurisdiction,'  in   their  of    dispute   to    ''two  disiAereated   and 

I  signiGcaiion,  embrace  the  person  competent  men."      j£tna    Ids.   Co.    v. 

A\  as  the  cause."   Cunwcll  v.  Smith,  Stevens,  48  III.  33. 

1.  359.  1.   Webster. 

optUat  Put;,  in  a  special  act.  de-  B.  Webster. 

Bowes   V.   Haywood,   35   Mich.  S.   Bouvicr. 
4.  Webster. 

ic  person  named  Aet    CompUlnsd   of.  —  In     an     action' 

held  nut  to   be  against  a  justice  of  the  peace  (or  an  act 

Dpetent     persons    respectively    ap-  done  by  him  in  execution   of  his  office 

ill  by  the  parties"  within  the  mean-  (false  imprisonment)  the  commitmeni  is 

if  an  agreemeni.     Harvey  v.  Grab-  the  act  complained  of.  not  the  quashing 

5  Ad.  s.  El.  75.  of  tbe  conviction  on  ihe  application  of 

l^ataat  to  Dlspas«  b7  Will.— Where  the      party    Imprisoned.       Haylocke     v. 

V.  imposed  a  duty  in  Ihe  case  ol  a  Sparke,  1  EII.  &  B.  4S4. 

petenl  to  dispose  by  will  of  Hsgleot  to  mak»  ComplaiBt.—  '  ~ 


inuing  interest,"  it 

was  held  that 

sUiuie  provides 

Lhal  "ai 

ny  grand  juror 

norda  had  reference 

to  the  interest 

hall   neglect  to 

properly,  and  not 

10  Ihe  personal 

make  seasonable 

complai, 

ty.      "The  word   '( 

:orapetcnt'  has 

>    the   t< 

"wn   th«T  ht 

ny  judgment  it 

lives,  which  shall 

his  knowledge. 

"ean'^ne'lhing'or" 

the  other,  and 

shall  forfeit    two 

dollars, 

."  a    breach    of 

the  peace  had  been  reported  to  a  grand 

1  of  the  two  senses  the  legislature  juror  who,  acting  in  f^od  faith,  and  in 

ised  it.     Now  the  very  language  of  the  belief  thai  Ihe  offence  was  loo  triv. 

isi  section  imports  that  the  compe-  iai  for  a  criminal  prosecution,  declined 

'  relates  10  the  properly  and  not  the  to  make  complaint.      Held,  that  he  was 

of  the  party,  because  he  must  be  not   liable   to    the  penalty,      Watson  v. 

■etent   to  dispose  of  a   continuing  Hall.  46  Conn.  304, 
ESI:    that    is.    possessing    such    an        Complftlnls. — The  term    "complaints" 

est  in  the  estate  as  to  have  the  power  is  a  technical    one,  descriplive  of  pro- 

sposing  by  will  of  a  continuing  in-  ceedings    before    magislMi|^s.     A   com- 

t."    Any. -Gen,  v.   Halteti.  3  H.  &  plaint   maybe  made  before  one  inagig. 

W,  Wilherf,  Slai.  L,  140  Irate  and  the  warrant  therein  returned  to 

lb  or  «tli«r  Coinp«t«Bt  Proof  in  a  slat-  another  for  hearing.     Commonwealth  v. 

■  direction  is  satisfied  by  swearing  Davis,  11  Pick.  (Mass.)  436. 
e  ficis  on  information  and  belief.         Where  criminal  prosecutions  originate 

e  V.  Halliday.  t  Corns.  (N.  V.)  330.  under  a  siaiule  on  complaint,  one  under 

!j»np«lent."  as  used   in  a   probate  oath  or  affirmation  is  implied,  as  a  part 

'ilh  reference   to  an  administrator  of  the  technical  meaning  of   Ihe  terms. 

beid  10  mean  not  addicted  to  drunk-  Campbell  v.  Thompson.  16  Maine.  117. 
EI,  not   imprudent,   or   wanting   in         But  the  requiremenis  of  Ihe  complaint 

Tity  or  understanding,   /n  rt  Estate  under  the  statutes  of  ihe  several  States 

Kbeca,  33  Cal.  476.  and  at  common  law  differ.     Bishop  Sial. 
881 


COMPLAINT— COMPLETE. 


COMFLETB-COMFLETIVa— COKPLETIOV.— To  bring  to  a  state 
in  which  there  is  no  deficiency ;  entire ;  perfect ;  fulfilment ;  ac. 
complishment.' 


Crimes,  $  343,  and  ^g  403.  407;  Bish. 
Criin.  Proc.  1,  §ft  153,  330-333. 

In  order  thai  the  defendant  may  be 
apprised  o(  the  supposed  offence  he  is 
10  answer,  and  the  mugUtraic  what  facis 
he  Is  to  try  and  adjudicate,  and  that  the 
-conviction  or  acquiiial  may  be  deducible 
in  evidence  to  prevent  a  subsequent  pro- 
■ceeding  for  the  same  offence,  the  com- 
plaint should  be  a  formal  charge.  a 
Chit.  Gen.  Prac.  155 

OompUint  mut  b«  la  WrWiig. — A  com- 
plaint, if  oral,  must  be  reduced  to  writ- 
ing and  spread  upon  the  records  as  the 
(oundiilion  r^  the  action  of  a  board  of 
tax  assessors,  and  a  mere  recital  thai  oral 
<o(np1aint  was  made  to  such  board,  with- 
-oui  setting  out  ihe  complaini.  is  not 
sufficient.  Stale  v.  Dodge  County,  30 
Keb.  S95-  I"  'fi's  case  the  court  say: 
■*  Welwler  defines  the  word  'complaint' 
to  mean  in  law  a  '  form  of  legal  process 
which  consists  of  a  formal  altegaiion  or 
■charge  against  a  party,  made  or  presented 
10  Ihe  appropriate  court  or  officer,  as  for 
a  wrong  done  or  a  crime  committed:  in 
the  latler  case  generally  under  oalh,' 
Now,  supposing  [he  alleged  oral  com- 
plaint to  have  been  made  to  a  proper 
party,  the  substance  of  it  must  be  re- 
duced to  writing  as  a  basis  for  the  action 
ol  defendants.  In  the  record  presented 
to  us  there  is  no  complBliii,  formal  or  in- 
formal, and  (he  record  of  the  defendants 
fails  to  show  the  existence  of  such  sn  in- 
strument. We  have  their  naked  assertion 
thai  such  oral  complaint  was  made. 
This,  however,  falls  far  short  of  showing 
the  existence  of  a  complaint." 

When  Com^alat  IneltidM  iBdletmant. 
— Where  a  statute  protfided  that  a  pen- 
ally mi»;hi  be  incurred  on  complaini 
before  any  court  of  competent  juris- 
diciion,  the  defendant  contended  that 
ihe  word  "compfaint"  was  l*chnical, 
and  (he  language  oF  the  stalme  ex- 
clusive, and  that  it  did  not  authorize  an 
indictment.  The  court  held  that  the 
import  of  the  lerrn  "  may"  at  used  in  Ihe 
statute  WHS  permissive.  The  melhod  of 
prosecution  in  the  superior  court  is  by 
indicimeni.  but  in  ihe  police  couri  i(  is 
by  complaint  the  words  "  may  be"  cov- 
ered on  complaint  before  any  court  of 
compeient  jurisdiction,  and  one  half  of 
the  amount  of  line  imposed  shall  go  to 
(be  complainant  or  infoimer.  are  used  in 
reference  to  (he  appropriation  of  the  fine 
in  cases  where  ihere  ii  «  complainaol. 


and  not  for  the  purpose  of  excluding  the 
jurisdiction  of  ihe  superior  court  in  caies 
where  no  person  desires  to  obtain  a  part 
of    ihe    fine.     Coram,    v.    Haynes.   107 


Mas 


'97- 


Whm  ComplmlnUof  BuAriag  AAhImI 
bis.— Where  the  nature  and  extent  of  the 
injury  inflicted  by  the  acl  of  the  accused 
are  a  subject  of  inquiry,  the  injured  per- 
son's complaintsof  suffering  and  of  (he 
rtt  getta  are  adrnissible.  Bishop  Grim. 
Proc.  I.;  Livingston  f.  Comm.,  14  Grat. 
593;  Reg.  V.  Johnson,  3  Cat.  &  K.  3«4; 
Slein  V.  Slate.  37  Ala.  133:  Kearney  v. 
Farreli,  38  Conn.  317;  Illinois,  etc..  R. 
V.  Sullon,  43  111.  43S;  Howe  v.  Plain- 
field,  41  N.  H  ,  135. 

Thus  in  rape  anything  which  the 
woman  said  or  did  of  the  rts  getta  of  ber 
ravishment  will  be  admissible  in  evi. 
dence.  It  is  competent  to  show  that  she 
compained  of  it  to  suitable  persons.  It 
is  ol  special  practical  importance  that 
Ihe  complaini  was  receni,  and  expla- 
nations of  any  delay  are  competent- 
Bishop  Grim.  Proc-  II,  §  963. 

The  fact  Ihata  wife  testified  before  tbe 
grand  jury  in  obedience  lo  a  subpixna 
upon  the  question  of  her  husband's  adnl- 
lery  does  not  show  a  complaint  made  by 
the  wile  under  a  statute  providing  that 
"no  prosecution  for  adultery  shall  be 
commenced  but  on  ihe  complaint  of  the 
husband  or  wife."  SUte  v.  Stoor.  33  N- 
W.  Rep.  373;  Bishop  Stat.  Crimes,  § 
6SB. 

'*Sucb  complaint"  in  statute  construed. 
Sweetman  v.  Guest,  L  R.  3  Q.  B.  361. 

1.   Webster, 

In    SUtnta— AM    of    Cangiaia.— Tbe 

clause  of  the  judiciary  act  of  I739.  cb. 
30,  %  16.  which  declares  "that  suils  in 
equity  shall  not  be  sustained  in  either  of 
the  courts  of  the  United  States,  in  any 
case  where  plain,  adequate,  and  complete 
remedy  may  be  had  at  law."  is  merelv 
affirmative  of  the  general  doctrine  of 
courts  of  equity,  and  in  no  sense  in- 
tended to  narrow  Ihe  jurisdiction  of  such 
courts.      Rean  v.  Smith.  3  Mason.  370. 

Complatalj  iMiiad  and  HagatlaUd— la 
»Ple».— Where  in  an  action  on  a  note 
Ihe  plea  alleged  that  after  the  note  "  was 
completely  issued  and  negotiated "  by 
one  B.  and  defendant,  plaintiff  altered  it 
in  a  material  part,  the  court,  afler  a 
verdict  [or  defendant,  withoul  deciding 
whether  (he  note  was  in  point  of  law 
issued,  supposiog  tbe  pUioiifft  and  B. 


COMPLETE. 


Boi  mppoje  ic  complete,  though 
ndin[  did.  granted  a  new  (rial,  with 
:  [0  imend  the  plea.  Gardner  v, 
h.  5  Ell,  &  Bl.  84. 

n|U*t«  ParahMer. — A  complete  pur- 
r  a  one  nho  has  paid  (he  purchase- 
f.  anil  wbo.  although  he  has  not 
eJ  a  conveyance  of  the  legal  title, 
[iiled   10   call  for   it.      Preston   v. 

75  V4.  949. 

fre  land  is  sold,  part  of  the  pur- 
■raoney   paid    in   cash,   and   notes 

for  the  balance,  If  these  notes  be 
cncd  irithout  indorsement  or  guar- 
,he  purchaser's  equity  becomes  com- 
a  against  his  vendor,  the  land  is 
n  10  levy  and  sale  at  ihe  instance 
y  creditor  other  than  ihe  vendor, 
be  purchaser  of  the  notes  who  takes 

bf  mere  delivery  is  nothing  more 

an  ordinary  creditor,  and  is  not 
«d  ID  be  first  paid  from  the  proceeds 
1;  land  under  the  code  of  Georgia. 
an  I'.  Reviere,  i  S.  E.  Rep.  isa. 

Uuloclt  f.  Kinglake  it  was  con- 
ed ihal  the  words  ''complelion  of 
lurchue"  meant  nhere  the  land  was 
tied,  but  the  court  said  they  "  only 
D  payment  of  the  rest  oft  the  purchasc- 
.eT."and  it  nas  therefore  held  that 
[urcbase- money  and  interest  might 
ucd  lor  without  previously  tendering 
nveyance.  10  Ad.  &  El.  50,  s^. 
^I«U  CftTgo  — By  a  charter-party  a 

wu  described  to  be  of  the  burden 
Si  Ions,  and  the  freighier  covcnanicd 
ail  a  full  and  complete  cargo.    Held. 

lh(  loading  of  the  goods  equal   in 


o  the  t( 


:r-patty  « 


libed 
It  a  perform- 

tlFr  was  bound  to  put  on  board  as 
1  goods  as  the  ship  was  capable  of 
ring  with  safety.  Hunter  v.  Fry,  3 
I.  k  Aid.  421. 

charter  pariy  provided  that  the  ship 
Id  proceed  to  the  port  of  loading  and 
:  load  "a  lull  and  complete  cargo 

erer  provided  a  cargo  of  loBo  tons, 
ctual  capacity  of  the  ship  being  121D 
Hild,  ihai  the  words  "say  about 
tons"  were  not  mere  words  of 
ctalion,  but  words  of  contract,  and 
tbe  charterer's  undertaking  was  not 
ad  Ihe  ship  up  to  her  actual  capacity; 
that  3  per  cent  was  a  fair  amount 

Hating  what  was  a  full  and  complete 

0  of  about  iioo  tons,  and  conse- 
nljr  the  cargo  actttally  provided  fell 
rt  ol  the  charterer's  obligation  bv  53 

1  Morris  V.  L.eyisoii,  3  C.  P.  Div. 


1  board  a  vessel  at  Trinidad  "a 
full  and  coniplelc  cargo  of  sugar,  molas- 
ses, and  other  produce.  Hrld.  that 
evidence  was  admissible  of  a  custom  at 
Trinidad  to  load  sugar  in  hogsheads  and 
molasses  ifi  puncheons;  and  therefore 
that  a  full  and  complete  cargo  of  sugar 
and  molasses  so  packed  was  a  Compli- 
ance of  the  cnntracL  Cuthbert  v.  Cum. 
ing,  10  Exch.  S09,  II  Exch.  405. 

ComplaU  IsTM)tor7. — An  inventory  at- 
tached 10  a  general  assignment  for  the 
benefit  of  crediiors  in  these  terms:  "The 
entire  stock  of  goods,  wares,  and  mer- 
chandise in  the  show-houses,  .  .  .  con* 
sisling  of  dry-goods,  shoes,  hati,  boats, 
caps,  .  .  .  (enumerating  articles  at  length) 
in  all  to  the  value  of  $7600.  and  choses 
in  action."  is  full  and  complete  within 
the  meaning  of  the  code  of  Tennessee, 
requiring  the  inventory  to  be  full  and 
complete.  Rosenbaum  v.  MoUer,  4  S. 
W.  Rep.  10. 

XmUbmt  to  b«  TtmialMd  Oonpitt*— In 

Contiwiti. ^The  phrase  in  an  agreement, 
"in  consideration  of  machinery  to  be 
furnished,  complete,  in  the  mill,"  includes 
not  only  the  cost  of  ihe  machinery,  but 
the  labor  and  material  necessary  to  place 
it  in  proper  position  for  use.     Grove  v. 


Miles 


I.  338. 


A,  after  inspection  of  the  separate 
parts,  bought  of  B  soap  frames,  which 
were  by  the  contract  warranted  to  be 
"new  frames,  with  all  nuts  and  bolls 
complete  and  perfect."  In  an  action 
for  breach  of  warranty,  the  declaration 
alleged  that  Ihe  defendant  warranted  the 
frames  to  be  fit  for  the  purpose  of  making 
soap;  and  at  the  trial  it  mas  proved  and 
found  by  the  jury  that  though  new,  and 
having  the  proper  number  of  bolts  and 
nuts,  the  frames  were  not  reasonably  fit 
for  the  purpose  of  making  soap.  Held, 
that  the  evidence  stistained  the  declara- 
tion. Mallan  v.  Rudloff.  17  C.  B.  <N. 
S.)  588. 

Whan  Emua  !■  Completed— In  Oontraet. 
— A  written  order  for  ihe  delivery  of 
lumber  to  be  used  In  building  the  house 
of  Ihe  drawee,  and  which  he  promises 
to  pay  for  "when  the  house  is  com- 
pleted," tiecomes  due  when  ihe  house 
is  substantially  linished  by  any  one,  al- 
though the  drawee  knew  that  the  person 
to  whom  the  order  requested  him  to 
deliver  the  lumber  was  building  the 
house  under  a  contract,  and  It  is  not 
completed  according  to  the  terms  of  the 
conlract,     Russell  v.  Barry,  li;   Mass. 


COMPLETE. 


conveyed  in  mortgage,  and  a  third  per- 
son agreed  in  wrirmg  with  the  mongagee 
to  cause  the  houses  to  be  Eulty  completed 
without  unnecessary  delay,  guaranteeing 
that  they  and  all  things  appurtenani 
thereto  should  be  fully  compleied  to  the 
acceptance  of  the  mongagfe.  At  the 
tJrae  of  [hii  agreement  the  houses,  which 
were  built  upon  marsh  land  Upon  piles 
of  the  usual  length  for  that  territory, 
were  alt  finished  except  ihe  papering, 
painting,  and  the  like.  They  had  then 
settled  somewhat  to  the  knowledge  of 
both  parties,  but  no  objection  to  the 
foundation  was  known  by  either  party  to 
exist.  After  ibey  had  been  finished  they 
settled  further,  and  it  became  necessary 
for  the  mortgagee  to  protect  himself  to 
raise  them  and  substitute  new  and  longer 
piles.  Held,  that  the  third  person  was 
not  liable  on  the  guaranty  for  the  in- 
sufficiency of  the  foundations.  Hyannis 
Savings  Bank  v.  Moors.  I30  Mass.  459. 

Street  Complrtad.— A  street  was  laid 
out  in  l304  with  an  agreement  by  the 
owners  of  land  taken  therefor  not  to 
claim  compensation,  and  that  Ihe  street 
need  not  be  "completed "  until  it  was 
deemed  expedient  to  do  so.  In  1831  the 
proper  authorities  voted  that  the  order  of 
1804,  laying  out  said  street,  "be  carried 
into  execution,  90  far  as  the  same  re- 
mains unlinished,"  and  some  work  was 
done  under  that  vote.  Hiid,  that  the 
street  was  thereby  "  completed  "  within 
the  meaning  of  the  original  laying  out, 
and  was  from  that  time  so  far  an  existing 
way  that  damages  could  be  recovered 
under  the  statute  for  lonering  the  grade 
(thereof  in  1850,  notwithstanding  the 
agreement  of  1804  not  to  claim  compen- 
sation for  the  land.  Fernald  v.  Boston, 
iz  Cush.  (Mass.)  574. 

By  a  statute  in  1803,  annexing  to 
Boston  that  part  of  Dorchester  now 
known  as  South  Boston,  the  selectmen 
of  Boston  were  auihoriied  to  lay  out 
such  streets  in  South  Boston  as  in  their 

benefit  of  the  proprietors  of  the  land  and 
of  Ihe  town  of  Boston,  provided  that  no 
compensation  should  be  allowed  the 
proprietors  for  such  streets  as  should  be 
laid  out  within  twelve  monihs  from  the 
passage  of  the  act:  and  provided,  also, 
that  Ihe  town  of  Boston  should  not  be 
obliged  10  complete  the  streets  so  laid 
out  sooner  than  they  might  deem  ex- 
pedient. In  pursuance  of  this  authority 
the  selectmen  within  twelve  monihs  laid 
out  various  streets  over  the  entire  ter- 
ritory of  South  Boston,  and  among  others 
a  very  long  street  denominated  Second 
Street,  which  subsequently  became  dis- 


tinguished into  two  parts,  oan 
Second  Street  east  and  Second  Si 
west  of  Dorchester  Street.  The  mi 
and  aldermen  in  1831  adopted  an  o 
that  Second  Street  west  of  Dotcht 
Street  should  be  made  passable, 
subsequently  passed  orders  in  1834 
1836.  appointing  committees  to  "ci 
Second  Street  at  South  Boston  to 
repaired  and  put  in  good  order." 
"  to  be  properly  graded  .  .  .,"  in  pn 
ance  of  which  that  part  of  Second  St 
known  as  Second  Street  west  had  t 
completed  and  used  as  a  highway; 
00  part  of  Second  Street  east,  tho 
occasionally  used  as  a  highway,  had  < 
been  ordered  to  be  completed  and  a 
passable,  unless  included  in  the  at 
orders.  In  an  action  against  Ihe  cil 
Boston  10  recover  damages  for  an  in 
occasioned  by  a  defect  in  Second  St 
east,  it  was  held  thai  in  order  to  rei 
the  defendant  liable  it  must  appear 
only  that  the  way  bad  been  laid 
but  that  the  mayor  and  aldermen  b; 
official  act  had  determined  upon  its  c 
plelion;  that  is,  when  the  same  Shi 
be  gratled,  fitted  for  travel,  and  opt 
for  use.  Bfcnman  v.  Boston,  5  C 
(M«s.)  I. 

When  g-iijiM  Conplrtad. — A  ca 
lion  precedent  in  a  bond  that  the  1 
is  to  be  completed  10  a  certain  vil1ag> 
Eubstanlialty  complied  with  when  i 
made  10  the  suburbs  of  that  villag 
such  a  manner  as  to  bear  daily  It 
on  it.  carrying  all  the  freight  and  ira 
lers  that  offer,  although  some  portio 
the  work  is  intended  10  be  replaced 
other  and  better  materials.  O'l 
■«.  Ring.  3  Jones  L  (N.  C)  517- 
court  says  in  this  casei  What  did 
parlies  mean  when  ihey  used  the  1 
"completed"  in  the  bond?  Did  1 
mean  that  in  every  particular.  I 
ever  minute,  the  road  should  ^  pet 
before  the  defendant's  liability  10 
should  arise  7  Did  they  use  the  wor 
its  full  critical  sense  that  no  piece  o( 
or  unsound  sill  should  be  found  in 
whole  line  of  road?    Or  did  they  u! 

Que  karet  in  Ultra  hiiret  in  cfilitt  ii 
ancient  maxim  of  the  common  law. 
hence  the  rule  that  Ihe  lawin  such  a  1 
satisfied   with   a  subsiai 


perf. 


I  Ihe 


■nditioi 


Wl 


therefore,  i 
the  road  shall  be  completed  to  Green' 
Court-house,  and  it  is  shown  that 
whole  village  is  called  by  that  name, 
tbal  the  rowj  is  brought  tothesutrart 
the  village,  that  part  of  the  conditio 
complied  with;   and  where  ii   is  sh 


COMPLETE— COMPOSITION   WITH  CREDITORS. 

WDOSmOH  WITH  CBEDITOBB.     (See  also  AccORD   and 
SiTJSFACTioN;   Assignment   for    Benefit   of   Creditors; 

iEUKfiUPTCY ;  DEBTOR  AND  CREDITOR.) 

DifMilieit.  38!.  AH  or  a   Certain  Portion  0/  the 

Gatraiiy,  386.  Creditors.  390. 

HtaEfffcled.  387.  Debtor  Must  Act  in  Good  Faith,  391, 

AMiierily  0/  Partner.  387.  What  Debts  are  Included.  392. 

AfFumenl  of  Creditors   to    Join  in     Retention  of  Sureties,  395. 

^Jarf  389-  Duty  and  Liability  of  (he  Debtor,  395, 

Composition  with  Portion  of  Creditors,     Secret  Agreements  ■with  Creditors,  396. 

3K7.  Securities  for  Preference  Void,  398. 

E^ect  of  Failure  to  Obtain  Assent  of    New  Promise,  y)^. 

1.  DeflnitioiL — A  composition  is  an  agreement,  made  upon  a 
sofGdcnt  consideration,  between  a  debtor  and  creditor,  by  which 
the  creditor  accepts  part  of  the  debt  due  him  in  satisfaction  of  the 
whole.^ 


fnifhl  and  putengerg,  and  to  demand  context  shows  Ibe  words  ore  no[  compul- 

ud  reftiie  pay  therefor,  we  hold  [hal  sory,  and  no  duty  is  imposed   upon  the 

ibcconditionof  the  bond  iscompUed  with,  company  to  make  the  line,  the  case  is 

aul  llul  in  the  language  used  the  road  not  affected  by  the  fact  thai  the  company 

it  completed  to  Greenville  Courthouse.  has  completed  a  part  o(  the  line.     York 

la  OMtrart  In  Aid  of  k  SailiMd.— The  &  Midland  R.  Co.  v.  Queen,  i  El.  &  Bl. 

wrt   "conipleled,"    when    used    in    a  863;  McCandless's  App..  70  Pa.  St.  Rep. 

conliaaio  aid  o[  a  railroad,  may  have  a  aio. 

dilerent  meaning   from  what   it  would  Cuula    Completed  —  In    BtatnU.  —  In 

kaieio  a  contract  for  the  construction  of  Newell  v.   People.  7  N.  Y.  130,  in  con- 

>n»d.    In  a  contract  for  construction  it  struing  a   statute   providing   that   "the 

inU  meoD  a  completion  in  accordance  remainder  of  the  revenue  of  the  St«te 

■itbipecificatioDs:  but  in  a  contract  like  canals   after  .  .  .  shall    be    applied    in 

the  Doe  in  suit  (u/ ji^ia)  it  is  not  likely  each  fiscal  year  to  the  completion  .  .  ." 

tkc  puties  have  any  such  completion  in  of  certain  canals  "until  the  said  enlarge- 

•iad,  and   a  less   perfect   construction  mem  and  the  said  canals  shall  be  com- 

'>»•  lalisfy    its    intent,    provided    the  pleted,"  il   was  contended  that   by   the 

tod  is  in  condition  to  be  opened   for  expression  "until  the  said  canals  shall  be 

'tgolar  passenger  and  freight  traffic,  and  completed  "  was   to  be  understood   the 

ijacioaily  in  use.     The  purpose  of  such  time  when   the   canals   are   constructed 

*coalract ...  is  accomplished  when  the  and  ready  for  use.     The  court  said:   "  I 

foad  Li  thus  put  in  condition  for  regular  incline  to  think  this  interpretation  is  too 

Easiness."    Tower  v.   Detroit,   L.  &  L.  limited   and  contracted.      The  verb   to 

H.  R.  Co..  34  Mich,  338.  complete,  like  many  others,  is  used  with 

In  De  GraB  v.  St.  Paul  &  Pac.  R.  Co.  some  indefiniieness  of  signification,  and 

lie  court  says:  '■  The  word  'completing'  the  idea  conveyed  by  it  frequently  de- 

lui  sgbstantially  the  same  signification  pcnds  upon  the  connection  in  which  it  is 

H  the  word  'constructing.'     A  railroad  to  be  found,  or  the  object  to  which   it 

>  completed  or  constructed  when  that  is  refers.      The  connection  here   is  where 

ionc  which   is   necessary  to  make  it  a  provision  is  made  (or  the  disposition  of 

niliOKl— when   it   is  fitted   for  use  as  a  the  remainders,  and  the  direction  given 

<Ulroad.     That   is   to   say.  where   It   is  for  their  application;  and  it  is  declared 

'°>de  ready  and  put  in  proper  condition  that  they  shall  be  applied  as  long  as  the 

for  ihe  placing  and  running  of  regular  application   shall   be    necessary   to   such 

'^H  Dpon  it.  or  for  operation,  ai  it  is  completion,   or  until   the  application  is 

"lUJly  termed.     In  this  its  natural  and  complete.      This,  in  my  judgment,  waa 

I'iiaary   sense   the   word  'completing'  the  sense  in  which  the  words  in  question 

"*i  DOI  inclode  the  equipment  of  the  were  intended  to  be  used." 

■•d  with  rolling-stock  or  putting  it   in  1.  Bouv.  Law  Diet. 
*iation."     a3  Minn.  146. 


OtMnOly                        COMPOSITION   WITH  ewi 

2.  Ofinerally. — The  rule  that  an  agreement  to  accept,  in  satis 
tion  and  dischai^e  of  a  liquidated  debt,  a  sum  less  than  the 

amount  due,  is  not  valid,  has  no  application  when  such  an  ag 
ment  forms  part  of  a  composition  in  which  several  creditors  j 
mutually  stipulating  to  withdraw  or  withhold  suits,  and  that  I 
will  release  to  their  common  debtor  a  part  of  their  claims  u 

payment  of  a  certain  other  part.  Such  an  agreement  is  btm 

between  :ach  creditor  and  the  debtor,  the  undertaking  of 
-other  (;reditor3  to  give  up  a  part  of  their  claim  being  a  good  i 
sideration  for  each  creditor.* 

1.  Perkins  11.  Locknood,  loo  Mass.  349:  The  execution  of  a  composition 

Eaion  V.  Lincoln,  13  Mass.  4S4:  Farring-  [s  10  be  deemed  conleinporancoiis  i 

tun  V.  Hodgdon.  119  Mass.  453;  Sage  v.  one  general  influence  and  one  ge 

Valentine.   33   Minn,   :03;    Williams   v.  consideration,  so  ii  cannot  b«  skid 

-Carrington,  i  Hilt.  (N.  Y.)  514:  Blair  v.  *»  to  ihe  last  creditor  whv  signs  it 

Walt.  69  N.  Y.  :i3:  Fellow}  v.  Stevens,  is  no  mutuality.     Hall  v.  Meiiitl,  9 

24   Werd.   (N.  Y.)   a^:    Paddleford   11.  Pr  (N.  Y.)  116. 

Thatcher,  4S  Vl.  574:  Pierce  v.  Jones,  S  Where  the  creditors  of  a  failing  d 

S.  Car.  373;  Good  v.  Checscman.  3  B.  &  contract  with  a  thinl  person  to  sell 

Ad.  328;  Steinman  v.  Magnus,  11  East,  assign  to  bim  their  claims  at  a  ce 

390;    Pfleger  v.   Browne.   18  Beav.  391:  percentage,  in  the  absence  of  proof 

Gilllillan  v.  Farringlon.  ii  III.  App.  101;  such  third  person  was  acting  mere 

Way  V.  Langley.  is  Ohio  St.  393.  agent  of  the  debtor,  the  iransaciion 

In  the  latter  case  the  court  say:  "The  be  considered  as  a  porchase  and  sali 

binding  force  and  validity  of  a  composi-  a  compromise;   and  a  creditor  wh< 

tion  agreement   made  in   good  faith  be-  received  the  percentage  agreed  upon 

tween   an   embarrassed   debtor  and   his  has  assigned   his  claim,  cannot  en 

creditors,  and  fully  carried  into  execution,  ibe   balance   of   Ihe   indebtedness 

cannot  at  (his   late  day  be  questioned,  proof  simply  thai  some  of  the  cret 

Notes  10  Cumber  v.  Wane.  I  Smith's  L.  received   more   than   the  stipulates! 

■C.  443-4."   Camfarc  Murray  v.  Snow,  37  cent  for  their  claims.      Goldenbeq 

Iowa.  410.  HoRman.  69  N.  Y.  333. 

But  the  composition  will  not  be  effec-  Nor  does  the  acceptance  of  a  p 

live  to  discharge  the  debtor  unless  the  payment  for  which  a  receipt  in  ti 

amount  agreed   upon   is   actually   paid,  given,  with  an  agreement  to  Rive  ■ 

Ke  Hurst.  13  Bankr.  Reg.  455.  for  an   addilionaJ   amouni,   at  a  f 

The    reason    for   upholding   such    an  time,  operate  as  a  composition,  u 

agreement  is  that  the  rights  and  inter-  other  creditors   are  thereby  induci 

esta  of  other  parlies  become  involved  in  enter  into  compromises,  without  th 

the  arrangement,  and  this  affords  anew  ter  engagement.    Williams  v.  Carrin 

and  legal  consideration  for  the  promise,  i  Hill.  (N.  Y.)  515. 

It  would  be  contrary  to  good  faith  for  a  So    a   written    agreement   betwe 

creditor  who  has  secured  the  advantage  debtor  and  a  part  of  his  creditors, 

of  such  an  arrangement  to  disregard  its  out   consideration,  and   not  under 

obligations  by  proceeding  to  enforce  the  wherein  they  agreed  to  give  bim  a 

balance  of  hia  demand:  and  the  debtor  is  tension  for  one  year,  during  which 

entitled  to  avail  himself  of  this  con  side  ra.  they  would  not  sue  him.  obtain  judK 

(ion  in  defence.     Perkins  v.  Lockwood.  against  him,  or  molest  him  by  IcEa 

too  Mass.  149.  ceedlngs,  or  issue  execution  agains 

A   covenant   in    a  composition    deed  or  bis  properly,  is  merely  an  agree 

whereby   the  creditors,   "  severally  and  for  forbearance,  and  not  binding.    \ 

each  for  himself,  agree"  10  release  and  v.  Patterson,  57  Pa.  Si.  346. 

discharge  the  debtor,   is  valid;    such  an  And  a  mere  agreement   of  a  cri 

agreement  is  mutual,  and  mutually  bind-  with  his  debtor  to  accept  a  cerlnin 

ing  on  all  who  si^n  it.     It  is  not  neces-  centage  of  the  debt  in   full  satisfa 

sary  that  the  agreement  should  express  thereof,  "provided  that  no  other  1 

the  mutuality  when   it   may  be   implied  tor  shall  receive  more  than  the  sami 

from    the    nature    of    the    agreement,  centage  of  hit  claim,"  is  voitl  for  wi 

Horstman  v.  Miller,  3  J.  &  S.  (N.  Y.  Sup.  consideration.      Perkios    v.    Locki 

Ci.)  2y.  100  Mass.  349. 


EbeUd— Putmm.  CREDITORS.  Cradltm  lolBlng  in  DmI 

le  fact  that  a  debtor  has  made  an  assignment  of  all  his  prop- 
for  the  benefit  of  all  his  creditors  does  not  preclude  him  from 
ing  in  good  faith  with  certain  creditors  by  paying  a  certain 
ent  of  their  claims,  with  the  assistance  of  a  third  party.' 
Bow  Effected. — It  is  not  essential  that  the  compromise  agree- 
:  should  be  in  writing ;  each  creditor  may  make  a  separate  parol 
:ment  for  the  purpose  of  carrying  the  compromise  into  effect, 
liter  the  agreement  is  once  made  no  creditor  can  withdraw 
}ut  the  consent  of  the  debtor,'*  and  although  the  debts  are 
3y  specialty  the  composition  does  not  require  a  seal.* 
AntAority  of  Futner. — If  one  of  several  partners  assent  to  a 
executed  by  a  debtor  of  the  firm  in  favor  of  his  creditors,  the 
is  bound  by  the  deed;  and  the  doctrine  that  one  partner  has 
iplied  authority  to  bind  his  copartners  by  an  instrument  under 
las  no  application  to  such  a  case.^ 

Agieemaat  of  Crediton  to  Join  in  Deed. — A  creditor  who  agrees 
<£.  a  composition  from  his  debtor,  on  the  faith  of  which  the 
ir  executes  a  deed  of  assignment  of  all  his  property  to  a  trus- 
ir  the  benefit  of  his  creditors,  will  be  held  to  his  agreement, 
^ill  not  be  allowed  by  refusing  to  execute  such  deed  to  sue 
ebtor  for  the  whole  of   his  demand.*      He  can   recover  of 


oidfke   V.  Nixon,  8   N.  E.   Rep.  th«  creditors  consentlngihai  the  basioess 

N.  should   be  carried   on   for   their  benefit 

Ikemical  National  Bank  v.  Kohner,  until  the  aext  Michaelmas,  and  that  then 

Y.   iBg;  Fellows   v.   Stevens,   34  the  property  should  be  divided  among 

(N.  Y.)  394.  them;  the  insolvent  assigned  his  effects; 

in  Bokkclen  7'.   Taylor.  63  N.  Y.  al  the  next   Michaelmas   scveial  of  the 

ice  also  Paddleford  v.  Thatcher,  creditors  who  had  signed  this  InKinimenl 

574.    Compare  Fellows  v.  Stevens,  agreed  that  ihe  business  should  be  carried 

id.  (N   Y.)  Z94.  on  br  the  inislees  for  a  furihcr   lime. 

■cil's  Lindlcf  on  Partnership.  377:  HtU,  that  a  creditor  who  had  signed  the 

a.  Marquand,   17  Johns.  (N.  Y.)  first  agreement,  but  who  had  not  in  any 

acb  V.  Ollendorf,  i   Hilt.  (N.  Y.)  way  concurred  in  the  second,  cooid  not 

ills  V.   Evans,   30  Wend.  {N.  V.)  maintain  an  action  against  the  insolvent 

alsey  v.  Whitney,  4  Mason  (U.S.),  for  ft  debt  existing  at  the  lime  of  the  lirsl 
agreement.  Cork  r.  Saunders,  I  B.&  A.  46. 
□ileri'.  Rhodes.  I  Esp.  336:  Heath-        The  agreement  may  sometimes  be  in- 

Crookshanks,  i  T.   R.  34:  Brady  ferred   from   the   (act   that   the   creditor 

I.  I  Camp,  147;  Bradley  v.  Greg-  receives  the  composition  paid  under  the 

Camp.  383;  Ansley  v.  Marden.  i  deed.     A  debtor,  who  was  indebted  to  the 

Pull.  134;  Norman  v.  Thompson,  plaintifl  as  well  as  other  creditors,  exe- 

SS;  Woods  V.  Roberts,  3  Starkie,  cuted  a  deed  of  composition  securing  to 

illows  V.  Stevens.  34  Wend.  <N.  all  his  creditors  101.  in  the  pound.     The 

-,  Thenuson  ti.   Peterson.  4  Abb.  plaintiffs   withheld   their  consent  to  the 

:c.  (N.  Y.)  396:  Chemical  Bank  v.  deed.     The  composition  under  the  deed 

r.  Sj  N.  Y.  189;  Brown  v.  Stack-  was  paid  to  the  plaintiffs,  who  kept  the 

N.  H.  47S,     See  Culler  v.  Rey-  money  without  stating  on  what  account 

9  B.  Moo.  (Ky.)  598.  it  was  received,  or  without  giving  an  ac- 

not.  in  equilj.  necessary  that  a  knowledgmeni  for  it.     They  afterwards 

r  should  execute  a  creditor's  deed;  claimed  to  have  received  it  on  account  of 

loei  some  act  which  amounts  10  ihcir  original  debt.     The  deed  was  t>ad. 

crnce.  be  is  entitled  to  Ihe  benefit  Held,  that  the   plaintiffs  were  precluded 

at  it  is  not  sufficient  in  him  merely  from  saying  that  they  had  received  the 

i  by  and  lake  no  part  in  the  mat-  money  on  account  of  the  original  debt, 

iiron  V.  Mount,  34  Beav.  643.  and  that  it  ii\ust  be  taken  to  have  been 

ling  insolvent,  by  agreement  Etipn-  paid  as   composition    under    the    deed. 

I  assign  his  property  immediately,  Kitchia  v.  Hawkins,  la  Jur.  N.  S.  93S. 


AgreemMtt  of  Croditon 


COMPOSITION  WITH 


the  debtor  only  that  proportion  of  the  debt  fixed  in  the  agn 
ment.* 

But  a  mere  assurance  on  the  part  of  a  creditor  that  he  will  uni 
in  any  arrangement  which  the  other  creditors  might  make,  looki 
to  a  future  period  for  the  making  of  such  an  agreement,  and  resei 
ing  a  locus  penitentia,  is  not  evidence  of  an  accord  of  creditt 
which  supplies  the  valuable  consideration  upon  which  alone  re; 
the  validity  of  a  composition.*  And  where  the  debtor  gives  1 
consent  to  the  withdrawal  of  a  creditor  who  has  signified  his  asse 
to  a  composition,  the  agreement  is  not  a  bar  to  an  action  for  t 
recovery  of  the  original  indebtedness.* 


But  where,  by  the  tertni  of  ■  composi- 
lion  agreement,  tbe  cretlitois  agree  to 
accept  notes  indorsed  by  a  particular  per- 
son, and  that  person  dies,  ihejr  are  not 
bound  to  accepl  any  other  indorser. 
Where,  in  such  a  case,  the  debtor  nrole 
(o  hii  creditors  notifying  them  of  the 
death  of  the  proposed  irdorscr,  and  sug- 
gesting B.  as  a  subslitute.  and  closed  his 
letter  as  (ollows:  "Should  you  deem  hi* 
indorsement  sufficient,  please  advise  me 
prorapity;"  htld.  that  a  creditor  who  did 
not  signify  his  intention  until  notes  in- 
dorsed by  B.  had  been  accepted  by  the 
other  creditors  was  not  bound  to  accept 
such  notes,  and.  having  refused  to  do  so. 
is  at  liberty  to  sue  on  his  original  cause 
of  action.  Danzig  v.  Gumerselt,  37  Fed. 
Rep.  185. 

And  a  composition  agreement  by  a 
bankrupt,  whereby  he  gave  his  creditors 
his  notes  secured  by  a.  policy  on  his  life, 
with  a  provision  that  the  agreement 
should  be  forfeited  if  he  failed  to  pay  the 
insurance  premiums,  as  he  did  fail,  is  no 
bar  [o  an  action  on  the  original  indebted- 
ness by  a  creditor  who  had  refused  to 
accept  the  note  which  had  been  deposited 
in  court  for  him.  Pupke  v.  Churchill,  16 
Mo.  App.  334. 

1.  Mellen  v.  Goldsmith,  47  Wis.  573; 
Reay  v.  White.  I  C.  &  M.  748. 

But  in  Loney  v.  Bailey,  43  Md.  10. 
certain  creditors  were  held  entitled  to 
recover  the  full  amount  of  their  claims, 
under  the  following  facts:  A  bill  was  filed 
by  one  member  of  a  firm  against  his  co- 
partners, praying  the  appointment  of  a 
receiver,  and  for  the  adjustment  of  the 
partnership  affairs.     The  creditors  were 


wherein  the  proposed  sale  was  assen 
and  recommended:  and  by  said  agi 
mem  the  creditors,  executing  the  sa 
under  their  hands  and  seals,  covenan 
and  agreed  with  the  partners  that. 
consideration  that  the  latter  would  as< 
to  the  sale,  and  of  Ihe  dividends  to  be 
ceivcd  from  the  proceeds  thereof, 
former  did  and  would  forever  acquit, 
charge,  and  release  the  Arm.  and  (he  i 
eral  members  thereof  Individually,  fi 
any  and  all  balance  or  balances  i 
might  remain  due  on  their  severalclai 
The  partners  all  assented  10  the  sale, 
it  was  authorized,  and  the  receiver 
directed  to  give  the  usual  notice  to 
creditors  of  the  firm  10  file  their  clat 
properly  authenticated,  on  or  beloi 
certain  day,  preparatory  to  a  proper 
ion  of  the  assets  of  the  firn     " 


this 


igned  it 
Prior   t 


:  agreemi 


who   t 


liarge  < 
report. 


all  the  par 


appo. 


o  the. 


ropo- 


arty  lo  purchs 
f  goods  and  debts  due  the  firm 
rtain  price,  and  prayed  the  court 
iriie  the  sale.  With  this  report 
d  an  agreement  between  the  part- 
d  a  large  number  of  the  creditors. 


eni aforesaid,  filedt 
^d  a  dividend  then 
ig  such  dividend 
same  creditors  instituted  an  action  at 
to  recover  the  amount  of  their  dai 
Htld,  that  the  plaintiffs  were  entitlei 
recover  the  full  amount  of  their  cli 
less  the  dividend  received  thereon; 
the  filing  of  the  claim  under  the  citt 
stances,  and  the  receipt  of  Ihe  dividi 
did  not  bind  the  plaintiffs  to  abide 
and  perform  the  agreement  t>eiween 
defendants   and   certain    other   of   I 

B.  Bishop  on  Insolvent  Debtors. 
Haitell  P.  Morgan,  i  Pitts.  (Pa.)  354. 

A  creditor  cannot  be  said  in  any  s> 
to  have  acceded  10  Ihe  provisions  ' 
compromise  deed  unless  he  has  put  1 
self  in  the  same  situation  with  regar 
the  debtor  as  if  he  had  actually  eieci 
the  deed.  Forbes  v.  Limond,  4  De 
Mac.  &  G.  39S. 

S.  Fellows  V.  Stevens.  34  Wend. 
Y.)  394. 

AfTesmant  H*ld  Hot*  Bar. — Wbe 
plaintiff.  Ihe  drawer  of  a  bill  accepie< 
the  defendant,  agreed  with  him  and 


CREDITORS. 


tta^tt^  of  th«  Cnditon. 


An  agreed  composition  cannot  be  set  up  in  bar  of  the  debt  un- 
less the  debtor  has  performed  or  offered  to  perform  his  part  of  the 
agreement.' 

ft  Gofflpontloii  with  a  Portion  of  the  Crediton. — An  agreement  en- 
tered into  between  a  debtor  and  any  number  of  bis  creditors  less 
than  tlie  whole  number  to  take  a  composition  for  their  debts,  is 
binding  upon  those  who  enter  into  the  agreement  ;"■*  but  such  an 
igreement  entered  into  between  a  debtor  and  a  single  creditor  is 
I'oid  for  want  of  consideration.* 

And  in  order,  therefore,  that  the  agreement  should  be  inoperative 
inless  all  the  creditors  sign  if,  such  a  condition  should  be  expressly 

:iior biscrcditors  [o takeacomposilion  undersigned  creditors,  in  considerailon 
f  3/.  in  ibe  pound,  to  be  secured  by  of  tbe  agreement  therein  contained  on 
romisaorr  aolcs  to  be  given  by  the  de-  the  pa.rt  o(  the  others,  agreed  t*ltb  the 
mlaal.  payable  on  days  certain;  and  others,  and  also  with  Ihe  defendant,  lo 
at  be  should  assign  to  the  creditors  accept  a  composition  of  loii  in  the  pound. 
rtain  debts,  upon  which  they  should  The  plalntiC  being  informed  (hat  L...  oi^e 
eculeaeeneral release;  and  theassien-  of  the  creditors,  had  not  signed,  saidlhat 
he  would  not  sign  until  L,  had  done  so. 
The  vilness  left  the  plaintiff  on  the  un- 
derstanding that  he  was  to  get  V,  and 
then  that  he  (the  plaintiff)  would  sign. 
The  witness  did  get  L.  to  sign,  but  the 
'  '     "        Id  noi  be  ioduced  lo  keep  his 


:iit  was  executed,  and  all  the  creditors 
rept  the  plaintiff  received  their  com- 
litioD   and    cicculed  the  release,  and 

plainliS  might  have  received  his  notes 
le  had  applied  for  them,  but  it  did  not 
)car  that  ihe  defendant  bad  ever  len- 
ed  Ihem  id  the  plaintiff,  or  that  he  had 
T  applied  (orlhein;  and  the  plaintiff 
;rwards,  and  after  the  days  of  payment 
the  notes  bad  expired,  sued  the  de- 
dant  on  the  bill  of  exchange:  kiU. 
t  be  was  not  precluded  by  Ihe  agree- 
nt  from  recovering.  Cranky  v.  Hil- 
y.  I  M.  &  S.  120. 
«  where  the  plaintiff  attended  a  meet- 

of  the  defendant's  credit 


(be  defendant 
their  executing  an  assignment  ot  all  9,  Ni 
ir  effects  to  trustees  for  distribution  Brown 
ongst  their  creditors,  and  the  defend- 
a  and  trustees  at  first  disputed  Ihe 
ount  of  (he  plaintiffs  debt,  but  subse- 
mtlj  altogether  refused  (o  allow  him 
came  id  under  the  deed,  htid,  that 
having  signed  tbe  preliminary  reaolu- 

'  to  his  right  to  sue  the  defendants  for 
original  debt.      Garrard  v.  Woolner, 
i.  A  Scott,  387. 
rbe  defendant    being    in    difficulties. 


r  did  sign.     HiU,  il 

m  by  the  plaintiff  10  recover  the 

of  his  debt,  that  these  fiKls  did 

y   defence,    as  no  such 

agreement  can  operate   as  a  defence  if 

made  merely  between  the  debtor  and  a 

single  creditor;  and  also  that  there  wu 

no  agreement  with  the   plaintiff,  as  the 

composition  paper  was  expressly  confined 

to  those   who   had   signed   It.     Boyd  v. 

the     Hind,  1  H.  &  N.  938:  a6  L.  J.  Exch.  164, 


Ftack  V.  Garland.  S  Md.  188. 
Norman  t,.  Thompson,  4  Exch.  755; 
Dakeyne,  n  Jur.  39;  Good  ». 
Cheeseman,  3  B.  &  Ad.  338;  Devon  v. 
Ham,  17  Ind.  471;  Renard  f.  Tuller,  4 
Bosw.  (N.  Y.  Sup.  Ct.)  ro7;  Eaton  v. 
Lincoln,  13  Mass.  414.  See  Lanes  v. 
Squires,  45  Tex.  38*. 

8.   Pienion  v.   McCahill,   31   Cal.   lai; 
Greenwood  i'.  Lidbctier,  is  Price,  183. 

But  where  a  judgment  creditor  agreed 
with  his  debtor  that  if  the  latter  would, 
when  his  land  was  sold  under  the  execu- 
tion, make  no  attempt  to  have  a  horae- 
led  a  meeting  of  his  creditors,  one  of  stead  exempted,  or  to  open  the  judgment 
am  was  the  plaintiff,  and  proposed  a  under  tbe  provisions  of  a  relief  law  ap- 
npoiition  to  them,  which,  however,  plicablc  to  the  case,  the  former  would 
)  ikot  arranged.  A  witness,  who  was  either  rebate  a  portion  of  his  judgment, 
rt  to  aa  accountant  employed  by  the  or  if  he  became  the  purchaser  of  the 
endant.  proved  that  he  afterwards  property,  convey  a  portion  of  it  to  the 
iwed  to  the  plaintiff  a  composition  debtor,  ktld,  that  the  agreement  was 
xr.  which  bad  already  been  signed  by  neither  fraudulent/^  w,  not  in  deroga- 
ae  of  the  creditors,  and  asked  him  to  tion  of  Ihe  rights  of  junior  judgment 
1  il  alto.  The  paper  purported  to  be  creditors.  Parkenon  v.  Sessions,  40  Ga. 
Knorandmn,  by   which  each  of   the     171. 


ta»tt<ttT»ihmxoOhfhiCOMJ'OSIT/OJ\r  WITH  AMmtofCrwUM 

declared  or  be  clearly  deducible  from  unambiguous  language  ■}  an 
verbal  declarations  made  by  the  parties  at  the  time  when  the 
executed  the  deed  to  show  that  it  was  to  be  void  unless  signed  b 
all  are  not  admissible.' 

7.  Meet  of  Failure  to  Obtain  Awent  of  All  or  a  Certain  Portion  i 
the  Creditors — An  agreement  for  a  composition  entered  into  b 
one  creditor,  in  contemplation  and  consideration  of  a  general  con 
position  being  entered  into  by  all  the  creditors,  is  not  binding  o 
him  if  the  others  refuse  to  come  in.'    But  where  a  deed  is  enterc 

1.   Bishop  on   Insolvent  Debtors.  450;  A  debtor  agreed  to  aisign  all  bis  pro| 

Renaril  v.  Tuller,  4  Bosw.  (N.  Y.  Sup.  erty  la  trust  for  bis  ciediLurs.  upon  tl 

Ct.)  107.  usual   covenanis,  and  to  be  void  if  ni 

A     composition    de^     recited    that,  signed   before   a   given   day   by  all  tt 

"  Whereas.  C.  G.  Harger  and  Son,  bank-  creditor*,  and  the  trustees  sold  the  pro; 

era,  are  indebted  to  their  several  creditors  eriy   and   paid   sixteen   shillings  in  it 

in  diverse   amounts,    but   by   reason   of  pound   and  a  creditor  had  nut  cxecnti 

sundry  losses  and  disappointments  were  wilhin   the   given    time   n)enii<ined.  ai 

unable  to  pay  and  satisfy  our  demands  in  would  the  debtor  execute.     NiU,  tlist ! 

full,"  held,  tliat  the  words  "  their  several  'iClion  could  not  be  mainiaincd  by  acred 

creditors"  were  not  synonymous  with  all  tor  who  had  executed  until  it  was  ascr 

their  creditors,   and  did  not   imply  that  lained  that  the  other  creditor  laoiild  n' 

the  compromise  was  not  In  become  bind-  execute.     Tailock  v.  Smhli.  6  Bing.  33 

ing  until  all  had  signed,  and  thai  there  But  if  creditors  agree  to  accept  a  dit 

was  no  ambijtuily  which  rendered  parol  dcnd  by  way  of  composition,  the  debti 

evidence  admissible  to  show  thai  the  deed  covenanting  to  pay  ilall  hiscreditorsshi 

was   intended   to   be   inoperative  unless  come  into  the  arrangement,  one  who  hi 

signed  by  all  the  creditors.     Strickland  accepted  his  dividend  cannot  bring  su 

V,  Harger,  16  Hun  (N.  V.).  465  against  the   debtor  on   the   oripnal  d 

9.  Lewis  V.   Jones,  4  Barn.  &  Cress,  mand  by  reason  of  another  creditor  n' 

506;  Acker  v.  Pbcenix,  4  Paige  (N.  Y.),  having  signed  the  composition  pape 
Chittenden  v.  Woodburg.  52  Vt.  f "' 


But  where  a  release  railed  by  the  parties 

So  atreditor  who  signed  a  composiiic 

a  "conditional  release'  was  executed  in 

on   the  condition   that  all  the  credito 

conlemplalion  o'acoropnsition  of  credi- 

signed,    cannot     avoid     his     agreemei 

tors,  it  was  held  m  be  competent  to  show 

where  all  had  signed,  except  one  wilh 

by  parol  a  condition  that  all  releases  to 

claim  of  |2,50.      Fahey  v.  Clarke,  80  K 

be   executed   should   be  binding  only  in 

613. 

case  all  the  creditors  came  into  the  ar- 

Ualamtr of  BnrstiM  —Previously  10  tl 

rangement.      Tutt  V.    Price.  7  Mo.   App. 

execuiiiin  of  a  composition  deed,  it  wi 

agreed,  in  the  presence  of  a  surety  (orll 

3.  Reay  v.  Richardson,  a  C.  M.  &  R.  paymenlof  the  composition,  that  it  shou 

432:  Chase  v.  Bailey.  49  Vt.  71;  CoblciRh  be  void  unless  all  the  credilorsexecuted  i 

V,  Pierce.  31  Vt.  788^  Green  v.  Schriver.  a  creditor,  at  the  same  interview,  but  su 

S3  Pa.  St.  359,  Shenandoah  M.  E.  Church  sequenily  to  such   agreement,  execuii 

V.    Robbins     Si    Pa    St.   361:  Laird  v.  the  deed  in  the  ordinary  nay.  and  will 

Campbell.     00   Pa.    St.    159;  Turner  i'.  out  saving  anything  at  the  time  of  tl 

Comer,  6    .ray  (Mass.).  530;  Walker  v.  execution.     The  deed  was  then  deliverf 

Mayo.  I  '   Mass.  43:  Kinsing  v.  Bartho-  to  one  of  the  creditors,  who  was  to  gel 

lew.  I   j\\\.  [U.  S,}  155.  executed   by   the   rest.      H,ld.  thai  tt 

Where  there   was   a   proviso  "  that  if  condition  previously  expressed,  althouj 

any  of  the  creditors  should  refuse  to  exe-  not  introduced  into  the  act  of  deliver 

cute   or  otherwise  consent  to  the  deed  was  sufficient  to  make  this  a  delivery  1 

wilhin  six  months  from  the  date  thereof,  the  deed  as  an  escrow,  and  that  all  tl 

it   should   be   void:"   and   some   of   the  creditorsnot havingexecuicdit.thesurei 

creditors  did  not  execute  the  deed,  but  wai   not   bound    thereby.      Johnson 

there  was  no  evidence  of  iheir  relusing  Baker.  4  B.  &  A.  440. 
to  do  so. — such   non.execulion  was  held         A  composition  between  creditors  at 

not  to  be  a  refusal  within  the  meaning  of  a  debtor  and  his  surety  stipulated  th 

tlie  proviso,  and  did  not  make  ihe  deed  the  surety  should  indorse  certain   noli 

void.      Holmes  v.  Love.  5  D.  &  R.  id;  3  of  the  debtor,  provided  that  a<l  credito 

B.  Sl  C.  343.  to  amounts  exceeding  fioo  should  sigi 
SM 


AtelM  Itt  CREDITORS.  la  flood  rutlt. 

'/ito  vfth  a  clause  that  if  certain  debtors  do  not  sign,  it  shall  be 
lull  and  void,  if  such  creditors  accept  the  composition  or  the  secur- 
y  /or  it,  though  they  do  not  actually  sign  the  deed,  it  is  valid 
id  good.'  Where  a  release  to  an  insolvent  debtor  provides  that 
sball  stand  null  and  void,  if  not  agreed  to  by  all  his  creditors  he 
ast  prove  that  all  such  creditors  have  assented  to  the  composi* 
m,^  and  such  an  agreement  applies  to  secured  as  well  as  unse- 
red  creditors.* 

a.  Debtor  Muit  Aot  in  Oood  Taitb. — A  composition  between  a 
btor  and  a  creditor  is  sustained  only  where  the  most  scrupulous- 
xl  faith  has  been  observed  by  the  debtor  In  reference  to  the 
nsaction  ;  and  where  a  debtor  fraudulently  procures  a  composi- 
1  with  his  creditors  by  means  of  false  representations  as  to  the- 
ount  of  his  property  in  pretending  to  be  insolvent,  the  contract 
oid  and  the  creditor  may  recover  the  whole  debt.*     The  cred- 

t.  thai  [hrs  indorsemenl  of  the  notes  1.  Jolly  v.  WallJs,  3  Esp.  aiB. 

a  waiver  of   ihe  condition  as  to  a  8.  Lower   v-  Clement,  aj  Pa.  St.  63; 

itor  who  was  ignnranl  o(  any  failure  Durfiin  v.   Ireland.  14  N,  Y.   333;  Bab— 

le  (olhlment  of  the  condition,  or  of  cock  v.  Dill,  43  Barb.  (N.  V.)  577:  Cutler 

fact  tbat   ibe   BKreemrnt   had   been  i>.  Reynolds.  S  B   Mnn.  (Ky.)  596. 

urcd   through   a  fraudulent    bonus.  1.   Kinsing  ii.  Bartholen,  i  Dill.  (U.  S.>< 

itemoce  v.  Obear,  jS  Mo.  zSo.  1S5. 

he  court  dislin^ished  Ihts  case  from  4.  Seving  v.  Gale,  3S  Ind.  4S6:  Jack-- 

of  Doughty  V.   Savage.    aS   Conn,  snn  v.  Hodges,   24   Md.   46S;  Heftcr  v. 

There  the  composition  agreement,  Cahti.    73    HI.   296;   Monger  v,    Kett.    IIi 

ltd  byihe  plainliffsandolhcrcreditors  Mod    558:   Irving  v.   Humphry.   Hoplt. 

\ .  contained  a  condition  that  it  should  (N.  Y.)  3S4:  Vine  v.  Mitchell,  i  Hoady' 

be  binding  unless  signed  by  all.  &  R.  337. 
npmilion  notes  were  delisered  to  the  Plaintiff  held  a  claim  against  a  firm.  ii»- 
nil9  under  the  agreement  indorsed  which  B.  was  a  partner,  upon  nhich  thi» 
the  defcntlanl  as  surety  tor  G.  The  suit  was  pending,  and  bIko  an  individual 
nmenl  was  not  signed  by  all  Ihe  claim  against  B.  The  latter  having  be- 
jilcirs.  bui  the  (act  was  not  known  to  come  insolvent,  proposed  to  his  creditors- 
defendant  when  he  indorsed  ihenotes.  to  transfer  all  bis  properly  to  trustees, 
1^.  that  he  cnufd  set  up  in  his  defence  to   be   divided   among   his  creditors,    if 

non-compliance  with   the  condition  those   holding  claims  to  the  amount  o( 

suit  brought  upon  the  notes  indorsed  three  fourths  of  his  indebtedness  would 

lim.  assent  and  join  in  a  release.     Plaintitls, 

»  falconbury  v,  Kendall.  76  Ind.  360,  on   being  applied   to,  to   assent   lo  the 

nlered  into  a  written  contract  to  exe-  compromise   and   sign   the   composition 

'  his  notes  to  the  creditors  of  B  to  a  deed,  refused,  on  Ihe   ground   that  they 

ain  amount  of   their  claims,  on  the  nould  thereby  release  the  firm.     Upon 

sideration.  among  others,  that  all  the  bring  assured  by  B.  that  he  was  only  a- 

liinrs    should    sign     sucb    contract,  special    partner,  plaintiffs   conseDted   to 

leing  to  release  B  from  liability  on  transfer  the  individual  claim  10  R..  with 

I  indebtedness.     A  executed  notes  10  Ihe  understanding  that  he  should  execute 

the  creditors  of  B   except  one  who  the  deed  and  release  as  creditor,  holding 

signed  the  agreement,  who  instituted  any  dividends  received  in  trust  /or  them. 

thereon  to  compel  payment  by  A  o(  B..  by  the  partnership  agreement,  was  a 

amount  of    his    claim    thereunder,  special  partner,  bui.  by  reason  of  irregu- 

i.  Ihal  until   all   the   creditors    had  larily  in  the  proceedings,  he  had  incurred 

ird  the  agreement  no  right  of  action  the   liability   of  general   partner,  which- 

lied  against  A ;  and  that  an  allcga-  fact  he  knew  at  Ihe  lime,  but  did  not  djs- 

.  in  a  complaint  on  such  a  composi-  close  to  plaintiffs.     The  proposed  com' 

agreemcnl,  that  the   creditors  had  promise    agreement    was    carried    out. 

omied  all  the  conditions  of  Ihe  con-  Held,  that  the  case  did  not  fall  within  the 

I  on  their  part,  is  not  equivalent  to  rule  prohibiting  a  creditor,  who  is  a  party 

tll^ation  that  all  the  creditors  had  to  a  composition  deed,  or  who  assents 

ed  the  agreement.  thereto,  from  reserving  a  portion  of  his 
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itors  are  not  bound  to  look  for  information  elsewhere,  and  an; 
material  misrepresentation  on  the  part  of  the  debtor  will  avoid  th 
compromise.*  If  in  consequence  of  a  debtor  representing  to  on 
of  his  creditors  that  if  he  will  c^ree  to  accept  a  composition  for  hi 
debt  all  the  other  creditors  will  do  the  same,  such  creditor  doe 
agree,  the  agreement  is  not  bidding  upon  him  if  that  represents 
tion  is  untrue.**  Where,  by  means  of  false  and  fraudulent  reprt 
mentations  upon  the  part  of  the  debtor  the  creditor  is  induced  ti 
compromise  a  debt,  the  debtor  representing  that  another  ha 
agreed  to  accept  such  compromise,  upon  discovering  the  falsity  a 
such  representation,  the  creditor  may  maintain  an  action  agains 
the  debtor  to  recover  the  damages  thereby  sustained.* 

9.  What  Debt*  are  Included. — Where  a  creditor  signs  a  deed  o 
composition,  leaving  the  amount  of  his  debt  in  blank,  he  bind 
himself  to  all  existing  debts  ;^  and  a  creditor  who  signs  a  compc 
sition  deed,  and  inserts  in  it  an  amount  as  due  him,  cannot  mair 

claim  /ram  [he  operation  of  the  compro-  <.  Harrhy  r.  Walt,  t  B.  &  A.  loi ;  Mai 

mise,  or  stipulating  for  a  secret  advan-  getson  v.  Aitkin,  3  C.  &  P.  338.    Bi 

lage   over  the  othet  creditors:  and  tliac  not  to  any  debts  which  may  alierwanl 

the  compromise  agreement  was   no  de'  accrue  10  the  creditor.  Lipm«n  v.  Lo>itJ 

fence,  and  did  not  discharge  B.     Almon  7S  III.  353. 

:'.  Hamilton,  100  N.  Y.  517.  A  composition  with  creditors  ban  a 

1.  Irving  V.  Humphry,  Hopk.  (N.  Y.)  action  by  one  for  breach  of  contract.  (< 

384.     In  (his  case  the  debtor  overstated  which  he  pu4c  no  provision  on  signioi 

the  anounl   of  bis    confidenliiil    debts,  as   he   should   have  done  so  if  be  ha 

which  were  to  be   allowed  a   preference  wished   damages    therefor.      Textor   1 

under  the  compromise,  and   [he  a^ce-  Huichings,  63  Md.  150. 

men!  had  been  acted  upon,  and  the  credi-  Proof  of  a  parol  agreement  made  : 

tors  had  received  the  benefit  of  it,  the  the   execution   of    a  composition  dcM 

court  refused  to  set  aside,  releases  given  under  which  the  holders  of  b  note  agre 

by  the  creditors,  except  so  (ar  as  to  give  to  receive   a  certain   percentage   of  a 

them  the   benefit  of  all  the  property  of  debts  due  from  the  makers,  that  it  shout 

the  debtor.     But  a  compramlSe  made  by  not   embrace   the   note,   is   inadmisstbl 

a  debtor  with  his  creditor  may  not  be  as-  upon  the  ground  that  it  contradicts  lb 

sailed   on   the   ground   that   the    debtor  written  instrument;  and  also  that  sucb  a 

omiltedlodisclose  hisGnancialcondition.  agreement  would  t>e  a  fraud  upon   ih 

Where   he   is  not   questioned  in   regard  other  creditors,  and  void.    Perry  v.  Am 

thereto,  and  docs  nothing  to  mislead,  he  strong.  39  N.  H.  583:  Meyer  i'.  McKet 

is   not    bound   to   make    any   such   dis-  19  111.  App.  109. 

closure.     Graham   v.   Meyer,  99  N.   Y.  The  creditors  of  A  and  B  by  a  compt 

611.  sition  deed  agreed  to  accept  fTom  A  an 

9.  Cooling  V.  Noycs.  6  T.  R.  363;  Reay  B.  '*  ten  per  cent  of  the  amount  due  u 

1:  Richardson,  3  C.  M.  &  R.  433;  Lewis  and  each  of  us  from  said  A,  and  said  . 

V.  Jones.  4  B.  &  C.  506.  and  B  in  full  settlement  and  discharge  i 

But  where  the  composition  is  effected  our  debts  against  Ibcm.  said  ten  per  cei 

by   a  third   person,    who   advances   his  to   be   paid   within   thirty   days.  '      Tt 

roooey  to  accomplish   it,  it  seems  that  plaintifi,  one  of  A's  creditors  who  joine 

fraudulent  representations  made  by  the  in   the  deed,  held   a   note   and  accoui 

debtor  to   induce    creditors   to    become  against  him.  which  were  then  due.     H 

parties  will  not  invalidate   the   compro-  aUo  held  another  note,  which  would  ni 

mise:  at  ail  events,  if  the  creditor  desires  become  due  until  after  the  expiration  < 

to  rescind  he  must  restore  to  the  third  the  thirty  days,  on  which  A's  name  a] 

party  the  amount  he  has  received  under  peared  as  indorser.     Htid,  that  this  lai 

the   agreement.       Bishop  on   Insolvent  note  waa  not  included  in  the  composiiio 

Debtors.  456;  Babcock  i>.  Dill,  43  Barb.  deed.     Hamblen-v.   Ratigan,   119  Mas 

IN.  Y.>S77.  153. 

%.   Whiiesiile  v.  Hyman,  10  Hun  (N.  If  the  creditor  induce*  otfaentoagn 

Y.).  3iB.  to  the  composition,  on  the  laitb  of  hi 
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an  action  against  the  debtor  for  a  demand  that  existed,  but. 

not  taken  into  account  at  the  time  of  the  composition,  though 
deed  specifies  that  the  property  conveyed  by  the  debtor  is  to 
lividcd  among  the  creditors  in  proportion  to  their  several  de- 

ds.1 

npieaentation  ihal   he  is   not  (be  from  December  15,"  the  contract  (o  take 

r  of  oihcr  bills,  or  that  the  bills  for  effect   "  provided    all    metchandiie     in- 

I  he  accepti  the  composilion  are  the  debledness  accept  the  same  selllcinenl." 

tiills  of  the  debtor  which  he  holds.  A.,  one  of  the  creditors,  held  three  noiei 

nnot  afterwards  sue  the  debtor  upon  of  the  debtor,  two  of  which  he  had  pre- 

Bliclaione  v.   Wilson,  36  L.  J.  viouslj  sold,  taken  back  under  false  rep- 

ii%  reientations  by  the  purchaser,  and  at  the 

tu&sell  11.  Rogers,  10  Wend.  (N.  Y,)  time  he  signed  the  above  agreement  nas. 

In  this  case  A.  signed  a  composi-  with  the  knowledge  of  the  debtor,  endeav. 

leed.  and  released  his  debior  from  oring  10  force  the  purchaser  to  take  the 

minds,  and  afterwards  sued  him  for  notes  back,  tthich  was  done  before  De- 

1  of  covenant  in  discharging  a  judg-  cember  15.   Hrtd.Kaa.'a  action  by  A.  upon 

ibai  he  had,  before  the  composition,  the  note  not  sold,  that  A.,  not  being  in 

led  10  A.;  and  it  appeared  that  the  possession  or  having  control  of  the  two 

of  action  accrued  previausly  to  the  Doles  sold,  the  debtor  was  not  obliged  as 

c.    The  release  was  held  to  bat  the  to  (hem  10  tender  the  scillement  notes; 

.  [hough  the  sum  ict   opposite  to  and  as  to  the  note  in  suit,  the  deblot  was 

ame  in  the  composition  deed  was  not  obliged  to  tender  a  settlement  note 

»holly  different  demand.  of  seventy-five  per  cent    on  that   note 

vrangement  with  creditors  for  an  after  the  transfer  of  the  other  tvro  notes, 

iioa  of  the  time  of  payment  of  their  which  the   debior  had   paid  to  the  pur- 

I  was  signed   by  B.,  "provided  I  chaser.       Farrington   v.    Hodgdon,   119 

he  same  indorsers  for  tSS"*^"     B.  Mass,  453. 

Jp  notes  to  the  amount  of  $3500.         C,  an  insolvent  debtor,  made  a  com- 

cceived   new   notes   therefor,   and  promise  with  his  debtors  for  twenty-live 

It  suit  on  another  note  not  included  cents  on  the  dollar.    H..  a  creditor,  sigtied 

[  sum.     Htid,  thai  the  agreement  the  composition  deed,  putting  down  his 

t  apply  to  the  note  sued  on.     Gar-  claim   at  $35,000,  when   it   was  in  fact 

Papin.  30  Mo  243-  $45,000.    .There  was  no  evidence  of  an 

Kd  of  composition   with  creditors  actual  fraudulent  intenlon  H.'s  part;  but 

aed  a  provision  for  the  payment  of  there  was  a  fraud  on  the  part  of  C.  upon  all 

■orrowed  money  and  accommoda-  the  creditors  in  making  a  false  represen- 

}les.  and  then  all  notes  which  were  lation  as  to  hts  liabilities  and  assets.     In 

illy  given  in  course  of  business,  and  a  suit  by  H.  against  C.  to  recover  the  bal> 

ecu  extended  by  the  holders  there-  ance  of  his  whole  claim  above  the  twenty- 

:.   On  exceptions  taken  to  the  cltiim  five  per  cent  received,  hild,  (1)  that  C.'s 

:reditor    allowed    as   if   borrowed  fraud  vitiated  the  release  against  all  the 

,  upon  the  ground  that  it  was  not  creditors:  (3)  that,  supposing  H,  to  have 

iwed  money"  within  the  terms  of  had  a  fraudulent  intent  in  representing 

rd,  ktld,  that  the  words  of  the  deed,  his  claim  as  less  than  it  was,  yet  this  was 

orrowed  money,"  included,  in  or-  a  fraud  on  the  other  creditors  and  not  on 

sense,  all  sums  of  money  loaned  the  debtor;  and  while  it  would  have  de- 

-editor  to  a  debtor,  without  regard  siroyed  H.'s  right  to  avail  himself  of  the 

mode,  or  the  existence  of  any  se-  benefit  of  the  compromise  agreement,  yet 

or  evidence  of  indebtedness,  and  it  would  not  preclude  him  from  setting 

being   aolhing  in   the  context  to  up   the  debtor's   fraud   as   vitiating   the 

he  meaning  of   the  words,  it  was  compromise  sofaras  the  debtor  was  seek- 

>ent  on  the  exceptant  to  establish  jng  the  benefit  of  it;  (3)  that  in  the  ab- 

iT  satisfactory  proof  that  the  terms  sence  of  evidence  of-  intent,  the  conduct 

ad  acquired  and  were   used  in  a  of   H.   was   not   necessarily   fraudulent, 

lal  or  peculiar  sense,     Murray  v.  Huntington  v.  Clark,  31)  Conn.  540. 
T.  24  Md,  530.  And  where  a  creditor  of  an  insolvent 

lilors  sigacd  an  agreement  "  to  ac-  had  with  other  creditors  signed  an  agree- 

venty-five  per  cent  of  the  amount  mem  to  accept  twenty-five  per  cent   of 

ibtedDcw  as  set  agaiDSt  our  respec-  their  claims,  the  amouDt  of  the  creditor's 

jDes,  said  seventy-five  per  cent  to  claim  being  stated  in  connection  with  bis 

d   in   two,  four,  and   six  months  signature,  it  was  held  that,  in  the  absence 
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A  creditor  who  unites  with  others  in  releasing  their  < 
debtor  is  bound  to  protect  the  latter  against  a  prior  assignee  ( 
his  claim,*  and  where  a  debtor  makes  out  lists  of  his  indebtednes 
and  proposes  to  pay,  and  his  creditors  accept  a  certain  per  cer 
thereof,  and  payments  are  made  accordingly,  he  cannot  recovc 
-  from  one  of  his  creditors  a  part  of  the  sum  so  paid  him  on  th 
ground  of  an  alleged  mistake  as  to  his  liability,  except  on  clea 
and  satisfactory  proof  of  the  mistake.' 

If,  when  the  creditor  accepts  the  composition,  the  debtor  has 
claim  against  him,  the  debt  which  is  released  is  the  balance  aft( 
deducting  the  counter-claim.* 

of  any  proof  of  fraud  on  the  other  credi-  fendant  in  j^jo  upon 'a  bill  of  ezcbanf 

tors,  a  receipt  afterwards   given  by  the  drawn  by  the  Uitier  upon  and  accepti 

creditorforbiipercentage,  and  alsoparole  by  the  former.     Before  the  bill  arriii 

evidence,  were  admissible  to  show  that  the  at  maturity  the  plainliff  called  a  meetii 

amount  for  which  the  creditor  signed  the  of  his  creditors,  which  was  attended  by  1 

composition  was  that  of  bis   unsecured  on  the  part  of   the  defendant.    At  ih 

claims,  and  that  the  agreement  was  not  meeting  it  was  agreed   that  Ihc  sever 

intended   to   apply   to  another    secured  creditors  of  the  plaintiff  should  receive 

claim.     Hartford  &  N.  y..Transp.  Co.  v.  composition  of  their  debts;  and  accor 

Hartford  Bank,  46  Conn.  s6g.  iogly  a  deed  of  composition  and  rciea 

E.  executed  a  deed,  by  which  he  con-  was    prepared    and    e«ecuitd  (among 

veyed  his  stock  in  trade  and  other  prop-  others)  by  B.  on  behalf  of  the  defeadar 

eny  10  inistees,  in  trust  to  sell  and  dis-  and  the  amount  of  the  composition  w 

pose  of  the  same,  "and  apply  the  pro-  afterwards  paid  10  ihe  defendant.    Tl 

ment  of  ccriain  promis-  holder  of  the  plaintiff's  acceptances  aJti 


s  and     wards    sued    1 


indorsed  by  J.,  his  wife,"  10  ibe  amount  compelled  h 

of  thirty  cents  on  each  dollar  owed  by  £fo  13/.  for  interest,  and;£'i  loj.  forces 

said  E.  to  his  several  creditors  ;    then,  Hrld.  that  the  plainiiS  was  entiilea  to  1 

afler  Ihe  payment  of  said  notes,  to  de-  cover  from  the  defendant  the  amount 

liver  up  to  E.  all  that  may  remain  of  said  the  bill  and  inlerosc.   Hawley  v.  Bcveil 

property,  to  his  use,  discharged  of  said  6  Scoti  N.  R.  837, 
trust,  ''  said  creditors  hereby  agreeing  lo         Bui  where  a  creditor  held  several  doi 

grant  said  E.  a  full  discharge  from  all  in-  of  his  debtor,  and  indorsed  one  of  Ihc 

dcbtedness   upon  the   payment  of    said  10  a  third  parly,  and  afterwards  and  whi 

notes  as  aforesaid."     The  several  cred-  said   indorsed  nole  belonged   to  the  i 

itors   of    E.   signed   this    deed,    placing  dorsee,  made  a  composition  agreeme 

against    their    names    respectively    tbe  with  his  debtor,  whereby  he  released  a 

amount  of    their    debts   on   account  of  discharged  him  from  all  debts  and  sui 

which  Ihey  bad  received  the  notes  of  E.  ol  money  then  due.  anl  owing  from  va 

indorsed  by  his  wife,  10  the  amount  of  debtor   to    him.   stating   Che    aggregi 

thirty  per  cent.     P..  a  creditor,  who  held  amount  of  such  indebtedness,  kild.  tl 

a  promissory   note   made   by   E..   dated  this  agreement  would  not  affect  Ibe  rig 

before  and  payable  after  ibe  dale  of  the  of  the  creditor  lo  collect  from  tbe  debi 

i.deed.  siRned  the  deed,  and  against  iiis  vrhaicver  sum  he  might  afterwards  ba 

[signature  was  a  certain  sum,  which  was  to  pay,  as  indorser  of    the  note,  so 

Ithe  amount  of  a  book  account  due  him,  dorsed  before  the  execution  of  llie  co 

not  including  tbe  note.     For  tbe  amount  position  agreement.     LipmaD  v.  Lowi 

of  such  account  he  had  received  notes  of  78  III.  25a. 
E.   indorsed   by  his_  wife,  but   he  never        And  if  a  creditor,  who  ii 

received  an)-  such   notes   tor  thirty  per  dorser   of     ' 

in  an  action  on  the  note  by  P.  against  E.  up   the   n 

that    it    was    not    barred    by    Ihe    deed,  it    Is    not 

Preston   ti.   Eller,   140  Mass.   465.     See  Nichols 

also  Holmes  v.  Vinert.  1  Esp.  131 ;  Brillon  37S. 
V.  Hughes.  15  Com.  L.  R.  488.  8.   lom 

1.   Harloe  i^.  Foster.  53  N.  Y.  385.  3,   Faii 

The  plaintiff  was  indebted  10  the  de-  Bl.  795. 
394 
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10.  Setestioii  of  Snretiei. — If  a  deed  of  composition  with  the 
mdpaJ  debtor  be  voluntarily  executed  by  the  creditor  without 
servation,  the  surety  will  be  discharged.*  But  if  the  deed  contain 
reservation  of  remedies  against  the  surety  he  will  still  be  held* 

A  necessaiy  consequence  of  a  reservation  in  a  composition  deed 
i(  a  creditor's  remedies  against  a  surety  is  the  continuance  of  the 
urety's  right  to  be  indemnified  by  the  principal  debtor,  and  this 
fbl  will  not  be  held  to  be  abandoned  unless  a  contract  to  aban- 
an  is  proved.* 

11.  Daty  and  Liability  of  the  Debtor. — The  creditors  are  entitled 
a  strict  construction   of  the  composition  instrument,  and  the 

[IDS  and  provisions  of  the  deed  must  be  strictly  complied  with  by 
e  debtor  to  be  a  bar  to  an  action  by  the  creditor  for  his  whole 
bt.  It  is  not  enough  that  it  be  shown  that  the  creditor  may 
entually  receive  from  the  debtor's  property  the  full  amount  of 
:  composition  claim,  if  it  is  to  be  procured  by  a  violation  of  the 
nis  of  the  composition.*  Unless,  therefore,  the  debtor  pay  the 
ount  provided  for  by  the  composition  deed,  on  the  day  ap- 
nted,  the  original  debt  is  revived.* 

De  Colyaron  Guarantees.  %(>l;  Wil-  position  offered  by  a  debtoT  to  his  credi- 
V.  Lloyd,  L.  R.  i6  Eq.  60:  Hx  parte  tors;  but  be  must  either  hold  bimgelf 
idmning,  Buck.  J17;  BouUbee  v  entirely  aloof  from  the  other  crediiors, 
tn.  18  Vcs.  30:  DuSv  I'.  Otr,  j  Bligh  or  distinccly  communicate  with  ihem  on 
)).  6io;  Ex pAiUQ'\flo^A.  6  Vcb.  805;  the  subject,  if  he  at  all  acIK  in  common 
urlf  Cacsuirs.  Buck,  s6o;  Davidson  wilh  them.  Cullingnorth  t>.  Lloyd.  3 
cGrcgor.  6  M.  &  W,  755;  North  v.     Beav.  385. 

c6dd,  13  B-  B.  536.  S.  Close  v.  Close,  4  De  G.,  Mac.  &  G., 

ider  the  Bankrupt  Act  of  June  za,  176:  Hubbell  v.  Carpenter.  3  N.  Y.  171, 
.  a  composition  only  exonerated  the  4.  Smylhe  ;'.  Graydon.  39  Hoir.  Pr. 
lupt.  and  did  not  discharge  his  sure-  (N,  Y.)  11;  HaRgeriy  p.  Simpson,  i  E. 
Mason  &  H.  Organ  Co.  v.  Ban-  D  Smith  (N,  Y.),  67;  Watbury  v.  Wil- 
.4  Cent.  L.  J,  295;  Guild  v.  Butler,  cox.  i  Hilt.  (N.  Y.J  llS;  liadtey  Falls 
Mass.  498.  Bank  v.  May,  jg  Hun  (N.  Y.),  404. 

't  in  Thomas  v.  Courtney.  I  B.  &  A.  The  debtor  cannot  set  up  tlie  composi- 
ie  creditors  of  an  insolvent  agreed  tion  deed  as  a  defence  against  the  claim  of 
m   instrument  (not  under   seal)  that     any  one  creditor,  unless  he  shall  aver  and 

would  accept  in  full  salislaction  o(  prove  that  he  performed  it  as  towards  all 
r  debts  lu.  in  the  pound,  payable  the  crediiors  who  were  parties  to  it,  not 
iniulmtnts.  and  would  release  him  only  towards  the  one  who  afiernards 
n  all  demands;  one  of  the  creditors,  brings  suit.  Evans  v.  Gallantine,  57  Ind. 
>  signed  for  the  whole  amount  ol  his     367. 

(.  held  at  the  time,  as  a  security  lor  S.  Penniman  v,  Elliott,  37  Barb.  {N. 
I.  a  bill  of  exchange  drawn  by  the  Y.)  315;  Mackenzie  v.  Mackcniie,  16 
iior  lad  accepted  by  a   third  persoff;     Ves.  37a. 

money  due  on  this  bill  having  been  It  is  incumbent  on  the  debtor  to  tender 
:i"ards  paid  by  the  acceptor,  it  was  the  notes  agreed  to  be  taken  as  a  com. 
ilihu  the  creditor  might  retain  ii,  the  position  in  order  to  bar  the  oriRJiial 
eeinentof  composition  not  containing  claims,  unless  the  creditors,  by  their  acts. 
'stipulation  for  giving  up  securities,  dispense  witli  such  tender.  Siewan  ;'. 
1  the  effea  of   it  not  being  to  exlin-    Tipton,  56  Cal   52. 

Jh  the  original  debt.  Where,  at  a  meeting  of  the  creditors  nf 

^  Kratsley  v.  Cole,  16  M.  &  W.  tiS;  A.  il  is  agreed  that  a  composition  of  6/.  in 
"i  ".  Wakefield,  13  Q.  B.  536:  Kirby  the  pound  should  be  accepted,  and  that 
Tiinier,  6  Johns.  Ch.  (N.  Y.)  24*;  promissory  notes  (or  the  amount  "shall 
ibbell  r.  Carpenter,  s  N.  Y.  J71.  be  given  within  fourteen  days,  the  credi- 

J^  cudilor,  holding  a  security  (or  his  tors  consenting  (hereto  within  that  lime." 
n.  iBay  stipulate  lo  hare  the  benefit  of     and  A  is  sued  for  a  debt  due  10  one  of  the 

■0  Midition  to  the  amount  of  the  com-     parlies  10  the  agreement,  unless  A  can 
39S 
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But  the  mere  fact  that  the  composition  notes  were  not  given  fo 
the  exact  time  agreed  upon,'  or  that  they  were  not  tendered  b; 
the  debtor  until  some  time  after  the  date  agreed  to  be  given  ti 
the  notes,*  is  an  immaterial  variation,  and  not  such  a  breach  of  thi 
composition  deed  as  to  exempt  the  creditor  from  its  obligation. 

And  if  the  creditor  receive  the  amount  provided  for  by  thi 
deed,  after  the  day  appointed,  knowing  that  it  was  offered  as  . 
payment  of  the  compromise,  this  is  a  waiver  of  the  forfeiture.* 

Although  a  debtor,  compounding  with  his  creditors,  give  then 
the  security  of  a  third  person  for  payment  of  part  of  the  stipulatei 
dividend,  he  is  not  discharged  upon  payment  of  that  part  only,  i 
the  residue  continues  unpaid.* 

12.  Secret  Agrmmenti  with  Creditora. — A  creditor  who  unite 
with  others  in  a  composition  deed  enters  into  an  obligation  then 
by,  not  only  with  the  debtor,  but  with  the  other  creditors  who  ar 
parties  ;  and  any  separate  agreement  by  which  he  secures  to  hin; 
self  advantages  not  enjoyed  by  the  others,  is  a  fraud  upon  then 
and  void.'*     Such  an  agreement  is  void,  although  the  effect  of  it  i 

BhoiT  a  delivery  or  a  lender  of  the  notes  revive,  a  mere  notice  that  [be  notes  «i 

he  is  liable  lor  ihe  whole  debt.     Oughton  not  be  paid  will  noi  excuse  a  due  pr 

V.  Trollcr,  3  N.  &  M.  71.  sentmetil  for  payment,  the  other  credUo 

So  where   a  creditor  has  agreed  to  a  being  purties  to  the  contract.     Green 

composition,  but  (ailed  to  execute  the  re-  HcArihur,  34  Barb.  (N.  Y.)  450. 
lease  and  apply  (or  the  composition  notes,         8.   Penniman  v.   Elliott,  37  Barb,  {t 

he  is  not  precluded  from  recovering  the  V.)  315. 

amount  ol  his  original  indebtedness,  if  it        4.  Walker  -6.  Seaborne,  i  Taut.  536. 
is  shown  that  the  debtor  did  not  tender        5.  Townsend  v,  Newell,  23  How.  P 

bim  the  notes.     Cranley  v.  Hillary,  3  M.  (N.  Y.)  1641  Patterson  v.  Boehtn,  4  P 

&  S.  I30.  St.  507;  Lee  v.  Sellers.  81"  Pa.  St.  47: 

Where  creditors,  in  consideration  of  a  Lawrence  ji.  Clark.  36  N.  Y.   \i%\  Pi 

debtor  assigning  all  his  stock  in  trade  neo  v.  Higgins.  13  Abb.  Pr.  <N.  Y.)  3} 

and  book  debts  10  a  trustee  for  the  bene-  Wiggins  v.  Bush.  13  Johns.  (N.  Y.)  30 

tit  of  his  creditors,  agreed  to  execute  re-  Hughes   v.   Alexander,  5  Ouer  (N.  Y. 

leases  as  soon   as  the   property  should  48S:  Williams  v.  Carringiou,  i   Kilt.  (1 

realiie  ^£'338,   held,  that   by   this  agree-  Y.)   515:    Carroll   v.   Shields.    4   E.   I 

ment  the  creditors  had  still   a  right  of  Smith   (N.  Y,),  466;  Eldrklge  v.  Stren 

action,  though  ihcy  bad  taken  a  security  a  J.  &   S.   (N.  Y.)  4gi;    Bartleman 

from   a   purchaser  of   the   stock  to   the  Douglass,  1  Cranch  (U.  S,).  450;  Feno 

amount  o(j£:2i3.   Wigles worth  !■.  While,  v.  Ditkey,   1   Flip.  (U.  S.)  34:  Smith 

1  Stark.  3i8.  Owens,  II  Cal.  II;  Bliss  v.  Mattison.  . 

But  where  a  creditor,  entitled  to  cer-  N.  Y.  zz;  Russell  v.  Roger?.  10  Wen 

tain  payments  at  slated  periods,  does  not  (N.  Y.)  473 ;  Van  Brunt  v.  Van   Brunt. 

receive  them  accordingly,  but  is  paid  ir-  Edw.  Ch.   (N.  Y.)  14;'  Moses  v.  Katie 

regularly,  and  after  calling  alteniion  to  Ijerger,    i    Handy  (Ohio).   46;    Way 

the    irregularity    receives    further    pay-  Langley,  15  Ohio  St.   393;    Goodwin 

ments  in  the  same  way,  but  without  ob-  Blake,  3  T.  B.  Mon.  (Ky.)  107:  Trumbi 

jection,  he  has  waived  his  right  to  insist  v.    Tilton.  31    N.   H.   isS;    Doughty 

that  the  terms  should  have  been  strictly  Savage,  3BConn.  146;  Baldwin  v.  Rose 

complied  with.     Browning  !>.  Crouse,  40  man,  49  Conn.   105:    Breck   o.    Cole, 

Mich.  339.  Sandf.  (N.  Y.)  79;  Cockshott  v.  Benne 

I.  Renard  v.  Tuller.  4   Boaw.  (N.  Y.)  3  T.  R.  763;  Howden  r.  Haigh.  3  P. 

It>7.  D.  661:  Leicester  v.   Rose,  4  East.  3^ 

S.  Hall  V.  Merrill,  9  Abb.  Pr.  (N.  Y.)  Jackson  v.   Lomas.  4  T.  R.  166;  Kntg 

116.  V.  Hunt,  5  Bing.  439;  Higgona  v.  Pitt. 

Where  it  is  provided   that   if  any  of  Exch,  313;  Watts  v.  Hyde,  10  Jur.  13 

the  composition  notes  be  not  paid  at  ma-  Wood   v.    Barker,   11    Jur.    N.    S.    91 

-turit;    the   original   indebtedneu  shall  Geere  v.  Mare,  a  H.  &  C.  339;  Smith 


CREDITORS.  witli  Cnditon: 

t  to  secure  to  the  creditor  the  payment  of  more  money  than  the 
ler  creditors  were  to  receive,  but  only  further  security  for  the 
le  sum.' 

\  creditor  who  is  thus  deceived  has  the  right  to  consider  the 

itract  as  rescinded,  and  sue  on  his  original  demand.*     He  may 

mann.  9  Ex.  Cb.  535;  Dangtish    t>.  So  where  notes  of  tbe  debtor,  irith  ihe 

neni.  8  B.  &  S.  I ;  Hajl  v.  Smilb,  38  iDdorsemeni  of  a  third  person,  were  Riven 

.  Q.  B.  2;.  (or  a  portion  of  tbe  debt,  and  acreptedas 

is  immaicrial  thai  all  other  Creditors  satisiaclion  of  Ibe  whole,  and  the  creditor 

cucated  the  deed  before  such  credi-  before  accepting  (he  same  knew  of  an  ad' 

igretd  to  become  ft  party  on  receiving  dilional    payment    10    another    Creditor. 

curiiy  for  the  additional  sum.   Palter-  held,  that  he  could  not  thereafter  claim 

:'.  Bochm,  4  Pa.  St.  J07.  the  settlement  was    invalid.       Boner  v. 

'bere  tbe  plaintiff,  before  signing  a  Meti,  54  Iowa.  394. 

posiuoa  deed,  by  which  Ihe  creditor*  1.  Leicester  i-.  Rose,  4  East.  37a. 

ht  defendant  agreed  to  take  Ihe  de-  But  in  Feise  ti.  Randall.  6  T.  R.  146. 

ant's  bills  at  long  dates  for  their  re-  it  was  agreed  by  a  deed  of  composition 

iiTc  debts,  stipulated  without   their  between  a  trader  and  his  creditors  that 

■ledge  for  a  bill  of  exchange,  to  be  the  trader  should  give  them  his  bills,  ac- 

incd  to  him  by  the  defendant  for  a  cepledby  a  friend  for  ten  shillings  in  [he 

ler  sum.   tbe  mhole  agreement   be-  pound,   payable  in   certain   portions    at 

m  tbe  plaintiff  anddefendant  is  void.  Qxed   periods,  and  his   own   promissory 

cing  fraudulent  upon  other  creditors;  noies  for  the  temaintng  five    shillings, 

Ibe  latter  cannot  recover  upon  the  and  that  (he  creditors  should  be  at  liberty 

ndanl's  bills  (or  the  amount  of  the  to  take  his  own  notes  only  for  Ibeit  full 

position  money,   even   although   he  demands,  if   Ihcy  pleased.      One  of  Ihe 

receiied  nothing  on  the  bill  indorsed  creditors  whosigned  the  deed  look  bills 

lim  by  the  defendant.     Howden  v.  from  tbe  debtor,  accepted  by  tiis  friend, 

!h.  3  P.  &  D.  6ti.  for  the  whole    fifteen    shillings   in    the 

Dd  11,  upon  a  composition  between  a  pound,   payable  at  Ihe   same   respective 

and  his  creditors,  one  accepts  Ihe  times  as  the  bills  agreed  to  be  given  by 

position,  and,  in  addition,  agrees  that  Ibe  deed  of  composition.  The  payment  of 

Jebtorsbail  keep  up  a  policy  on  his  these  bills  was  resisted  upon  the  ground 

for  the  nitimate  paymerti  of  the  re-  that  it  was  a  securitv  beyond  that  agreed' 

ider  of  tbe  debt,  such  an  agreement  for,  and  greater  than  the  oiher  creditors 

lid.  unless  every  creditor  assents,  and  obtained;   but  the   transaction   was    ad- 

policy  belongs  to    the    representa-  judged  fair,  the  creditor  not  receiving  by 

I  of  the  debtor.     Pfleger  v.  Browne,  it  more  than  the  others. 

ieaT.  391.  2.   Kahn    v,    Gumbert.    9    Ind.    430; 

II  Ihe  mere  fact  that  the  debtor  in-  Smith  u.  Stone.  4  Gill  &  I.  (Md,)  310; 
s  10  pay  some  of  his  creditors  unit-  Clarke  v.  White.  13  Pet.  (U.  S.)  17S; 
in  ibecompositiondecd  in  full,  from  Case  v.  Gerrish,  15  Pick.  (Mass.)  so; 
re  earnings,  and  that  he  therefore  Partridge  v.  Messet,  14  Gray  (Mass.). 
s  no  discbarge  from  them,  does  not  180;  Saul  v.  Buck.  72  Ga.  354;  Town- 
lir  a  discharge  given  by  another  send  v.  Newetl,  32  How.  Pr,  (N.  V.)  164; 
itorin  consideralion  of  paymeni  of  Brownsville  Mfg.  Co.  v.  Locknood.  3. 
[air  percentage  if  there  is  no  agree-  McCreary  (U.  S.).  60S.  Coatpari  Page;', 
imadewiih  editors  to  beullimaiely  Carter,  16  N,  H.  254. 

.  tending  to  defraud   the  others,  and  A  made  a  composition  with  his  credi- 

icrcentage  paid  to  all  is  as  much  as  tors,  and  received  back  from   B,  one  of 

cniire  assets  will  justify.  Argall  v.  said  creditors,  his  notes,  the  evidence  of 

k,  43  Conn.  i6a.  his  indebtedness  to  B,  and  wrote  across 

id   where    an    insolvent   has    been  lheirf«ce"paid."     Under  a  secret  agree- 

lly  released  from  his  obligations  by  a  ment   with   certain   of   the   creditors,  A 

position  with  bis  creditors,  the  debt  made  to  them  payments  in  excess  of  the 

DC  of  such  creditors,  who  accepted  amounts  named  in  the  deed  of  composi- 

smposiiioa  on  ibe  written  condition  tion.     B   brought   suit   upon  the   notes, 

none  of  tbe  other  etediiors  should  Hfld,  that  be  could  maintain  his  action; 

ivebettetterms.  is  not  revived  by  the  that  he  was  excused  by  tbe   (acts   from    - 

ncnt  by  the  insolvent,  after  such  re-  making  profen  of  the  notes,  and  that  A 

t,  of  additional  sums  10  other  credit-  could  not  be  heard  to  object  that  they 

Rt  Scnrgis,  16  Baakr.  Reg.    304,  were  not  filed  with  the  petition.     Com- 
897 
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sue  for  and  recover  the  full  amount  of  his  original  indebtedness 
less  the  amount  received  under  the  composition  agreement.  It  i 
not  essential  to  the  right  of  action  that  the  creditor  should  first  re 
scind  the  composition  agreement,  and  return  the  money  he  has  re 
ceived  under  it.^ 

But  if  a  stranger,  without  the  knowledge  of  the  debtor,  give  hi 
note  to  a  creditor  for  an  additional  sum  to  induce  him  to  sign  : 
composition  deed,  this  will  not  invalidate  it,  although  the  debto 
subsequently  pay  the  note.' 

13.  Seonritiei  ur  Fnfwenoe  Void. — If  one  of  the  creditors,  befor 
executing  a  composition  deed,  obtain  from  the  debtor  security  fo 
the  residue  of  his  demand,  that  security  is  void,  because  it  is 
fraud  on  the  rest  of  the  creditors.  The  principle  is  that  in  sue 
cases  each  creditor  must  act  openly.  As  the  other  creditors  ma 
have  been  induced  to  come  into  terms  upon  a  belief  that  all  wer 
to  be  on  the  same  footing,  any  private  agreement  for  greater  benefi 
to  one  is  a  fraud  upon  the  rest,  and  hence  invalid.* 

merce    Bank   ti.   Ha«twr,    8    Mo.    App.  (be  latter,  tbe  accepuncc  of  the  monc 

171.  was  not  a  bar  10  the  action.     EUelt  1 

An  attorney  of  a  debtor,  employed  to  Snow,  s  Saw.  (U.  S.)  94. 

«lfectHconipositionwith  thelalier'scTcd.  S.   Babcock   v.  Dill,  43   Batb.  (N.  Y 

jtors.  gave  his  personal  promise  in  writ-  <^,^^.     Compart  Commerce  Bank  v.  Ha 

ing.  and  afterwards  paid  to  one   of  the  t)er,  11  Mo.  App.  475. 

crediloTi  a  sum  in  excess  of  the  amount  But  where  a  party  refuEcd  to  sign  i 

agrreed   00    and   accepted   by  the   other  agreement  to  accept  of  his  debtor  a  con 

creditors.     HtU,  (1)  that  the  knowledge  position   of  ten   shillings  in  the  pouni 

of  tbe  attorney  in  the  matter  of  giving  but  the  debtor's  brother  offering  10  so 

such   preference  was,  in  law,  the  knowl-  ply  him  with  coals  to  the  amount  of  tl 

edge  of  tbe  principal,  and  (z)    that  the  other  ten  shillings,  he  signed  tbe  comp 

failure  of  the  attorney  to  disclose  to  an'  sition  agreement,  and  the  other  credilo 

other  crcdiior  the  fiKt  of  such  preference  knew  nothing  of  the  coat    transaciio 

was  the  concealment  of  a  maierial  fact,  ktld,  that   he  could  not  recover  upon 

and  invalidated  the  composition.     Bank  promissory  note  for  the  amount  of  1I 

of  Commerce  v,  Haeber,  Bg  Mo.  37.  ten   shillings'   composition.     Knight 

But  for  one  creditor  to  secure  fifty  per  Hunt,  s  Bing.  4zq.     See  also  Solinger 

cent  in  cash  at  once  instead  of  seventy  Earle.  83  N.  Y.  393. 

per  cent  on  lime,  will  avoid  the  deed;  so  S.   Bigelow  on  Frattd,  343;  Fay  v.  Fa 

held  where  tbe  taking  of  the  cash  pay-  I3i   Mass.    561;  Sternberg  v.    Bowma 

ment  so  embarrassed   the  debtor  as   to  103  Mass.  335:  Lawrence  v.  Clark,  36  \ 

make  it  impossible  for  him  to  meet  his  Y.   13B;  Bliss  v.   Mattison.  45  N.  V.  s 

payments  to  the  other  creditors  as  they  Breck    v.    Cole.    4    Sand.    (N.  Y.)  ; 

matured.     Bean  i'.  Amsinck,  lo  Blatcb.  Hughes  v.  Alexander.  5  Duer  (N.  V.)48 

(U.  S.)  361.  Eldridget-.  Sireni,  a  J.  &  Sp.  (K.  Y.)4fl 

1.   Hefier  v.  Cahn,  73   III.  296;  Enne-  Case  v.  Geinsh,  is  Pick,  (Mass.)  49:  Pi 

king  V  Stahl.  9  Mo.  App.  390;  Crandall  ner  v.  Higgins,  la  Abb.  Pr.  (N.  Y.)  .13 

V.  Cochran.  3  Thorn,  k  C.  (N.  Y.)  203:  Carroll  v.  Shields.  4  E.  D.  Smith  (N.  Y 

Beach  v.   Ollendorf.  r  Hilt.   (N.  Y.)  41;  466;  Crandall   -b.  Cochran,  3  Th.  ft  ' 

Smith !■.  Solomon,  7  Daly  (N.  Y.),  ai6.  (N,  Y.)  303:  Fenner  i',   Dickey,  i  Fii 

Where  at  the  time  of  payment  under  a  lU.  S.}  34;  Jackson  v.  Davison.  4  Bar 

composition  deed,  the  plaintiffs,  in  pur-  &  Aid.  695;  Wells  v.  Girling,  i  Brad. 

suancc  of  a  previous  arrangement,    re-  B.  453;  Steinman  ?>.  Magnus.   II  Ea' 

ceived  a  sum  of  money  from  the  debtor  393;  Leicester  v.  Rose,  4  East.  3S0;  Ma 

without  the  knowledge  of  the  other  credi-  son  i.  Stock.  6  Ves.  300;  E:f  parti  Sa 

tors,  larger  than  the  amount  atipulated  in  ler.  15  Ves.   55;  Lewis  v,  Jones,  4  B. 

tbe  deed,  hi(d.  that  in  an  action  by  the  C.  511:  Cockshott   v.   Bennett.  3  T. 

plaintiSi  against   the   debtor,  upon    the  763;  Howden  v.  Haigb.  3  P.  ft  D.  6t 

original  obligation,  00   the  ground  that  Wells  v.  Girling.  4  Moore.  78;  Geeie 

the  deed  was  frandalenlly  procttred   by  Mare,  a  H.  ft  C.  339. 
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such  an  agreement  is  void,  not  only  for  the  excess,  but  in  toto, 

being  in  fraud  of  third  persons,* 

ind  so  money  paid  by  the  debtor  under  such  a  fraudulent  agree- 

nt  may  be  recovered  back  from  the  creditor  in  an  action  for 

neyhaid  and  received.* 

1  Hew  Fromiw. — A  debt  released  upon  an  accord  and  satisfac- 

1  by  a  composition  assented  to  by  all  the  creditors  is  extin- 

shed,  and  can  neither  sustain  a  suit  nor  form  the  consideration 

I  new  promise.* 

OKFOinroiHa  OFFBVCEB.  (See  also  ACCESSORY  ;  CoN- 
ICTS.) — 1.  DeflnitioiL — Compounding  a  Felony  is  the  act  of  a 
ty  immediately  aggrieved  who  agrees  with  a  thief  or  other 
in  that  he  will  not  prosecute  him  on  condition  that  he  returns 
him  the  stolen  goods,  or  who  takes  a  reward  not  to  prose- 


ibeld  with  reference  lo  a  mortgage. 
man  v.  Gamble,  36  N.  J.  Ex.  494; 
rejr  v.  Hunt.,  119  Mast.  379. 
Moms  v.  Katzenber^r.  I  Handy 
o\  461  Howden  o.  Hugh,  11  A.  & 
563. 

Bishop  on   Insolvent  Debtors,  46s; 

h  V.  Cuff,  6  M.  &  S.  160;  Horton  v. 

r.   II   M.    &   W.   493:   Atkinson  v. 

6    H.    &    N.    778;  Gilmour 

,   Pr.  (N.   Y.)   I. 

I  Abb.  Pr.  (N.  ' 

'fendanls  holding  as  securilj  for  a 
due  to  ihem  from  D.  a  policy  of  as- 
1CC  effected  by  D..  refused  to  join  in 
mposiiinn  deed,  by  which  D.  «as  to 
leased  from  bis  debts  on  paying  ii. 
be  pound,  unless  D.  assigned  the 
T  to  them;  D.  assigned  it,  and  the 
id^nis  then  executed  the  composi- 
dced.  Held,  that  such  assignment 
a  fraud,  and  D.  having  become 
rapi.  ibat  his  assignees  were  en- 
I  10  recover  from  defendanis  the 
:y  they  had  received  on  the  policy, 
iitistanding  the  Sj-.  in  the  pound 
never  paid.  Alsagcc  v.  Spalding,  4 
.  N.  C.  407. 

1  in  Solinger  V.  Earle,  82  N.  Y.  393, 
loctrine  that  vhere  a  debtor  him- 
ir  a  near  relative,  out  of  compassion 
im,  pars  money  exacted  by  a  cred- 
is  a  condition  of  his  signing  a  com- 
\on.  he  may  be  regarded  as  having 
under  duress,  and  is  not  equally 
nal  with  the  creditor,  so  thai  he  may 
'er  it  back,  is  doubted.  The  court 
that  it  cannot,  at  least,  be  invoked 
ror  of  one  remotely  related  by  mar- 
\n  the  debtor.  The  facts  nere 
:  Plaintiff,  who  nas  ahrother-in-lan 
.,  of  tbc  firm  of  N.  &  Co.,  to  induce 


the   defendants,   who  were  creditors  of 

that  firm,  to  unite  with  tbe  other  credit- 
ors in  a  composition  of  its  debts,  secret- 
ly agreed  to  and  did  give  them  his  prom- 
issory note  for  a  portion  of  their  debt  be- 
yond the  amount  to  be  paid  by  the  com- 
position agreement.  Deicndants  trans- 
ferred the  note  before  due  to  a  bima  fidt 
holder,  and  pJaintiS  Was  compelled  to 
pay.  Hrld,  that  tbe  agreement  was  a 
fraud  upon  the  other  creditors;  that  it 
was  not  divested  of  its  fraudulent  charac- 
ter by  the  fact  that  it  wsa  made,  not  'by 
the  debtor,  but  by  a  third  person,  and 
(hat  an  action  was  not  maintainable  to 
recover  back  the  amount  so  paid. 

S.  Evans  v.  Bell,  15  Lea  (Tenn.).  569; 
Sufford  I..  Bacon,    i  HilKN.Y.).  533. 

4.  Bouvier's  L.  D..  title  Compounding 
a  Felony;  Suie  v.  Duhammel,  1  Harr. 
(Del.)  533;  Bothwell  v.  Brown,  $1  111. 
334;  Chandler  K.Johnson,  39  Ga.  S$. 

Where  a  party  is  robbed  and  be  knows 
the  felon  and  takes  his  goods  again  or 
other  amends  upon  agreement  not  to 
prosecute,  such  compounding  was  an- 
ciently called  "theft  bate."  and  a  party 
so  compounding  the  felony  was  consid- 
ered an  accessory  to  the  fact.  4  Black. 
Com.  133. 

The  bare  taking  again  of  a  man's  own 
goods  which  have  been  stolen  (without 
favor  shown  to  the  thief)  is  no  offence. 
Hawk.  P.  C.  b.  i.  c.  $9,  s.  7:  Bothwell  v. 
Brown,  51  III.  334;  Taytor  v.  Cottrell,  16 
111.  93 

The  holder  in  good  faith  of  a  forged 
note,  received  from  the  forger  as  collat- 
eral security,  may  lawfully  deliver  it  lo 
the  forger  upon  payment  bemg  made  by 
him;  and  although  such  delivery  neces- 
sarily puts  it  in  the  power  of  the  forged 
10  destroy  or  suppress  the  paper,  and  to 


Oempmmdlnga  COMPOUNDING  OFFENCES. 

3.  Compoonding  a  Hiidcmeaiior. — The  offence  of  compounding 
not  restricted  to  compounding  felonies.  Compounding  a  niisd< 
meanor  is  also  indictable.' 

thai  exicnt   to   hinder  and   prevent  his  Neither  a  justice  of  the  peace,  pros 

prosecution,  and  although  such  necessary  cuting  nitness,  nor  ptoseculing  allQini 

consequence  must  be  presumed  to  be  in-  has    power    lo    compromise    H    felon 

leaded  by  the  bolder  ol  ibe  paper  when  Ivinson  v.  Pease,  i  Wy.  Ter.  377. 

he  so  delivers  it.  yet  such  delivery  is  not  By  duress  of  imprisonment  on  a  crin 

the  compounding  of  a  felony.     And  in  nal  charge,  with  threats  of  future  pros 

this  cate,  where  the  alleged  forger  paid  cution  if  a  ceruin  sum  of  money  be  n 

the  notes  by  the  sale  and  transfer  (0  the  paid   him,  and  promise   id  dismiss  ll 

holder  thereof  ol  certain  personal  prop-  prosecution  on  such  payment  being  mad 

eriy,  httd,  that  such  sale  could  not  be  set  A.  induces  B.  10  procure  for  bim  oego 

aside  by  an  attaching  creditor  of  the  al-  able  promissory  notes  for  said  sum  Iro 

leged  forger,  on  the  ground  that  Ibe  con-  X.,  a  friend  of  B.,  and  then  causes  il 

sideration  thereof  was  illegal,  and  that  prosecution  lo  be  dismissed,  and  B.  d 

the  transaction  was  therefore   void,  and  charged.     B.    thereupon    gives    X.    t 

vested  in  ihc   transfe^'ee  no  title  to  the  (B.'s)  own  notes  secured  by  mortgage  f 

property.     Deere  v.  Wolff,  65  Iowa,  33.  the  same  amount,  and  X.  pays  his  not 

An  attorney  who  had  collected  money  to  A.  when  due.     B,  is  not  guilty  of  sa 

for  his  client  neglected  to  pay  it  over  and  offence;  the  complaint  against  bim  fa 

was  threatened  with  criminal  proceedings,  to  charge  bim  with  any  offence:  the  wi 

a  warrant  for  his  arrest  being  taken  out.  rant  on  which  he  was  arrested  is  void  < 

The   attorney  then   gave   bis  note  with  its  face;  and  both  complaint  and  warn 

security  for  the  amount.     Hfld,  that  the  are  colorable   only.      Htid,   that    the 

note   was   not    given   to   compound    an  facts  do  not  show  any  compounding 

oKcnce.  although  a  refusal  to  pay  over  felony.    Heckman  i^.  Swartz.  50  Wis.  :( 

by  an  attorney  was  made  a  misdemeanor  The  mere  fact  that  the  defendant  > 

by  statute.     The  statute  allows  the  in-  an  officer  does  not  shield  him  from  beii 

jured  party  to  receive  his  own  from  the  Indicted  under  a  chai^  of  compoundii 

wrongdoer.     Ford  v.  Craity,  53  111.  313.  afelony.   State  v.  Rulhvcn,  58  Iowa  is 

A  deed  to  P.  was  given  alter  J.'s  re-  It  is  not  compounding  a  felony  for. 

lease  from  arrest  made  upon  a  charge  of  official  10  account  for  moneys  as  receir 

P.  and  his  partner  that  J .  while  in  their  from  bis  predecessor,  and  himself  assu[ 

employ  had  commiitcd  embeitlement  of  Iheir  payment  upon  the  laiter's  assuian 

their  money.     J.  confessed  having  taken  that  be  will  make  the  amount  good  if  I 

about  tljoo  from  ihem.     .^f/i/,  although  accounts    are    incorrect.    Van   Ness 

the  deed  to  B.  may  have  been  given  in  Hadsetl,  54  Mich.  j6o. 

part  in  consideration  of  the  withdrawal  A   party  indicted  for  compounding 

of    the    criminal    complaint,    there   was  larceny   and   agreeing   to  withhold  e 

another  consideration,  i.e.,  the  moneys  dence  cannot  plead  [he  acquittal  of  1 

embezzled,  which  is  enough.     There  was  person  charged  with  the  larceny  in  bar 

no  proof  of  any  unconscionable  advan-  his  own  conviction.     But  neither  is  t 

tage  taken;  and,  moreover,  this  suit  is  record  of  a  conviction  of  the  criminal 

against  innoceni  purchaser  for  value  with-  conclusive  proof  against  the  eompound< 

out   notice.     Wilcox   v.   Daniels,   3  Alt.  Such  evidence  may  be  rebutted.     Peo] 

Repr.  (R.  I,)204.  v.     Buckland,    13    Wend,   {N,   Y.)   sc 

But  accepting  a  promissory  note  signed  Maybce  v.  Avery,  18  Johns.  {N,  Y.)  31 

by  a  party  guilty  of  larceny  as  a  consid-  State  v.  Duhammcl,  2  Harr.  (Del.)  j! 

cration  for  not  prosecuting  is  sufficient  to  Biddulpb  v.  Ather,  3  Wils.  33, 

constitute  a  compounding  of  a  felony,  I.  Russell  on  Crimes  (9th  Am.  Ed.).  31 

although  the  note  is  illegal  and  void,  and  Jones  v.  Rice.  18  Pick.  (Iriass,)  440;  Ec 

may  never  be  paid.     Com.  v.  Pease,  16  combe  v.  Rodd,  5   East.  301;  McMih 

Mass,  qi.  i;.Smith,  47Conn.  311;  s.c.  36Am,  Ri 

It  is  not  necessary  that  the  benefit  of  <i7:  Pearce  v.  Wilson,  iii  Pa,  Sl  14: 

the  consideration  should  come  to  the  one  c,  56  Am.  Rep.  343. 

making  the  agreement  not  to  prosecute.  A  judgment  confessed  by  warrant 

If  the  defendant  corruptly  exacted  a  con.  allomey.   in  consideration    of  stifling 

sideration  for  an  agreement  not  to  prose-  prosecution  for  forgery,  is  void,  and  it  ■ 

cute  a  felony  to  which  he  was  knowing,  error  for  the  court  10  refuse  to  open  su 

,  he  is  guilty  although  he  took  the  consid-  judgment  and  permit  the  defendants 

eration  for  another.     Stale  v.  Ruthven,  show  the  illegal  consideration,  althov 

58  Iowa,  lai,  they  were  parties  thereto.     Biinlin't  t 
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|i  Pl  St.  S411  ■-  ('■  37  Am.  Rep.  Conn,  aai;  a.  c,  36  Am.  Rep.  67:  ^bftron 
v.   Gkger,   46  Cona.    1K9;   Maihison  v. 

re  can  be  no  recovery  by  one  for  Hanks.  3  Hill  (S.  Car.),  635;  Manter  v. 

oe  and  services,  the  purpose  aad  MiLchetl.  9  W.  A  S.  (Pa  )  69;  Roblnion 

iCT  of  whose  employment  was  10  v.  Crenshaw,  s  Stew.  &  P.  (Ala.)  376; 

ct  the  administration  of  jusiice,  by  Merrill  v.   Fleming.  43  Ala.  334:  Moog 

icing  Slate  witnesses,  and  by  indue-  v.  Strang.  69  Ala.  98;  Price  v.  Summers, 

c  Suie's  attorney  to  hold  back  in  3  SouEb.  (N.  J.}  57^;  Holcomb  v.  Slimp. 

■chargeof  bisofficial  duty  In  prose-  son,  8  Vt.  141.     But  where  the  offence  is 

ihcde  (en  dan  tc  barged  with  adultery,  in  whole  or  in  part  o(  a  public  nature, 

If.  Tucker,  53  Vt.  338;  s.  c,  38  nearly  all   the  authorities  hold   thai   no 

Icp.  684.  agreement  to  stifle  a  public  prosecution 

«  suiuics.  however,  provide  thai  for   it  cun   be   valid.     Fay  v.  Outley,  6 

1  person  is  committed  or  indicted  Wis.  43;  Prough  v.  Entriken,  1 1  Pa.  St. 

assault  and  batlery,  or  other  mis-  81;  Sharp  i'.  Philadelphia  Warehouse  Co., 

nor.forwhichlbepartyinjuredmay  14   Phi.a.  (Pa.)  513;   Jones  v.  Rice,   18 

.remedy  bycivilaction,  if  thepatt]'  Pick.  (Mass.)  440;   Com.  v.  Johnson,  3 

1  appears  before   a  maglslrate  or  Cush.  (Mass.)  454 ;  Hinesborough  v.  Sum- 

and  acknowledges  salisfaciion  for  oer,  9  Vt.  33;   Bowen  v.   Buck,   sB  Vl. 

ury  sustained,  aslay  ol  proceedings  30S;  Shaw  v.  Reed,  30  Me.  105;  Shaw  v. 

E  ordered.    Partridge  v.  Hood.  130  Spooner,  9N.  H.  197:  Clark ii.  Ricker,  14 

403:  s.  c.  31  Am.  Rep,  534;  Noble  N,  H.  44;  Kimbrough  v.  Lane,  II  Bush 

bles,  13  S.  &  R.  (Pa.)  319.  33a.  (Ky.),  556:  Peed  v.  McKee,  41  Iowa.  649; 

law  of  Oregon  allows  misdemean-  Buck  v.  First  Nat.  Bank,  37  Micb.  393; 

be  compromised;  but  incomprom-  Gardner  v.  Maxey,  g  B.  Moa.  (Ky.)  90; 

prosecution  for  larceny  il  is  unlaw-  Kier  v.  Lehman.  6  C.  B.  30S. 

ihe  person  whose   properly  has  A  promissory  note  given  in  consider- 

[olen  to  exact  or  receive  from  the  ation  of  an  agreement  not  to  prosecute 

committing  the  larceny  anything  under  the  bastardy  act   is  valid.     Mmi- 

than   the    property  stolen   or    its  well  i'.  Campbell,  8  Ohio  St.  36$;  Hoi- 

and  the  necessary  expense  of  re-  comb  v.  Stimpson,  8  Vt.  141;  Maurer  v. 

Dg  it.     Saxon  V.  Conger,  6  Oreg.  Milchcil.  g  W,  &  S.  (Pa.)  6g;  Wyant   v. 
Lesher,  33  Pa.  St.  338;  Haner  v.  John- 

laoacknowiedgmenlofsatistaction  son,  16  Ind.  371;  Parker  i'.  Way,  ■;  N. 

01  entitle  the  defendant  to  be  dis-  H.  45;  Allyn  v.  Allyn,  108  Ind.  337. 

d.  bnt  leaves  il  to  the  discretion  of  Plaintiff  having  commenced  an  action 

.giitrale  or  court  whether  a  stay  of  against    defendant,    her    husband,     for 

dings  is  consistent  with  the  inter-  divorce  a  vineulo,  and  having  examined  a 

public  justice.    Partridge  v.  Hood,  witness  conditionally,  who  testified  to  the 

as*.  403:  s.  c,  31  Am.  Rep    534;  acu  of  adultery  charged,  in  consideration 

f.  Dowdican's  Bail,  115  Mass.  133;  of  his  executing  to   her  lather,  for  her 

>.  Hunter,  14  La.  Ann.  71  McDan-  benefit,  a  note  for  tiooo.  agreed  10  and 

tate,  37  Gtu  419;  Siaiharo  v.  Slate,  did  discontinue  the  action  without  costs. 

507:  Bone  V.  Stale,  l3  Ark.  109  In  an  action  upon  Ibc'noie.  hrld.  that  it 

>Sence  for  an  assault  and  batlery  was  given  for  a  good  consideration,  and 

T  misdemeanor,  except  in  certain  was  valid;  that  the  transaction  could  not 

may  be  compromised  either  before  be   regarded    as   against    public   policy. 

r  indictment,  but  nol  after  convic-  Adams  v.  Adams,  91  N.  Y.  381;  s..c.,  43 

People  V.  Bishop,  s  Wend.  (N.Y.)  Am.  Rep.  675. 

rice  V.  Summers,  5  K.  J.  L.  S7S.  The  defendant  kept  a  box  of  smoking 

right  to  stiSe  a  prosecution  does  tobacco  on  his  counter  for  Ibe  gratuitous 

n  on  the  question  whether  the  of-  use  of  Ihe  public.   The  plaintiff  was  in  the 

9  a  felony  or  a  misdemeanor.     All  habit  of  filling  his  pipe  therelrom,  as  was 

borilies  hold  that  an  agreement  to  known  10  the  defendant.     The  defendant 

and  a  felony  will  not  be  enforced,  by  way  of  joke  pul  gunpowder  with  tbkt 

u  any  security  based  upon  such  a  tobacco,  and  the  plaintiff,  filling  his  pipe 

sraiion  is  void.     But  as  to  misde-  therefrom,  was  injured  by  the  explosion. 

[3   a   distinction   has   been  made.  The  plaintiff  made  a  claim  against   the 

lutborities  hold  that  those  misde-  defendant  fordamages,  and  the  defendant 

rs   which    are    personal    In    their  executed  to  him  the  note  in  suit  therefor, 

between  the  parties,  such  as  has-  Held  valid.     Parker  v.   Enslow,  loi  III. 

.nd  acommon  assault,  unaccompa-  373;  s.  c,  40  Am.  Rep.  j88. 

ith  riot  or  intent  to  kill,  may  be  A  noie  given  in  settlement  of  danwgef 

MDised.     McMahon  v.  Smith,  47  claimed  for  criminal  iatimacy  with  the 
jC,  of  L.— a6                               401 


n      ■    COMPOUNDING  OFFENCES.  rmtlWm 

3.  Componndin^  Infbnaation  on  Penal  Btatntet  is  an  offence  c 
equivalent  nature  in  criminal  causes,  and  is  besides  an  additi 
misdemeanor  against  public  justice  by  contributing  to  make 
laws  odious  to  the  people.* 

4.  Contnots  made  in  Coniideration  of  Componndin|f  an  Oflenee 
Xnforoeable. — No  contracts,  as  promissory  notes,  bonds,  mortg: 
or  other  securities,  of  which  theoEfence  of  compounding  is  the 
sideration  either  in  whole  oi*in  part,  can  be  enforced. 

wife  of  the  payee,  on  con  side  ralioo  th^  that  the  only  consideration  (herefo 

Ihe  payee  should  never  aftei  refer  to  or  the  comproniise  of  a  felony,  where  it 

speak  of  such  intimacy,  was  held  vaitd.  not   clearly   appear   from    the  etii 

Wells  V.  Sutton,  S5  Ind.  70.  whether  the  consideration   for  the 

Where  the  offence  is  in  part  of  A  pub-  trad  was    a    forbearance    to    pros 

lie  nature,  as  a  crime,  an  agreement  (o  for-  criminally  or  in  a  civil  action  for 

bear  bringing  a  civil  action  for  damages  ages.      Malli   v.  Willett.    57   lona, 

may  be  a  good  consideration  for  a  note  Wilkins  v.  Riley,  47  Miss.  306. 

and  mortgagcif  no  promiseorunderstand-  Where  an  assignee  of  a  banlirapl 

ing  is  involved  not  to  prosecute  for  or  appropriated  money  received  as  assi 

give  evidence  of  the  crime.    Breathwit  v,  and  gave  a  note  to  his  co-assignee 

Rogers,  33  Ark.  75S.     But  il  is  doubtful  consideration  that  ihe  co -assignee  si 

wbeiher  an  agreement  to  satisfy  the  pri-  not  press  proceedings  instituted  aj 

Tate  damage  inSiclcd  by  an  assault  will  him  for  the  protection  of  the  cred 

be  valid  if  embracing  a  stipulation  not  to  such  note  was  held  10  be  valid.    A 

prosecute  for  the  oflence  against  the  pub-  v.  Fisher,  124  Mass.  414. 

licpeace.  i  SmithL.C.  (Stb  Am,  Ed.)73S.  A  note  given  for  the  suppression 

citing  Jones  ii.  Rice,  18  Pick.  (Mass. )44o;  prosecution   is  not   necessarily  for 

Corleyv.Williams.l  B^leyfS.  Car).  ;S8;  reason  without  good   consideration 

Gardner  v.  Maxey.  g  B.  Mon.  (Ky.)  go;  less  it  appears  that  the  prosecution 

Wells  V.  Thompson,  joAla.  S4;  Feeds  p.  a  criminal  offence.     Soule  v.  Bonne 

McKee,  43  Iowa,  6Sg;  Haines  1/,  Lewis,  Me.  iz8. 

54   Iowa,  301;   Kimbrough   v.   Lane.   II  The  public  always  has  an  inien 

Bush  (Ky.).  S5&:   Morrill  v.  Goodenow.  ibc  fair  trial  of  causes,  so  that  not 

65    Me.    178;    Partridge    v.    Hood. '  120  furtherance  of  agreements   10  sup 

Mass.  403:    Lyon    v.  Waldo.   36   Mich,  testimony  are  void.     Fallows  p.  Ti 

345;  Lindsay  v.  Smith,  78   N.  Car.  318;  7T.  R.  475;  Swan  v.  Chandler,  8  B, 

Bankf.  Kirk, go  Pa.  St.  49:  Bredin'sAp-  (Ky.)g7:  Hoyt  f.  Macon,  a  Col.  s" 

peal,  gz  Pa.  St.  241;   Cain   v.  Southern  1.  4  Blacks.  Com.  136;  i  Russc 

Expr.  Co..  I  Baxi.  (Tenn.)  31$.  Crimes.  ig7  ;  Keir  v.   Leeman.  9  ^ 

In  Vanover    v.   Thompson,    4  Jones  3g3:  Hinesburgh  f.  Sumner.  9  Vi.i 

(N,  Car.),  4B5-  it  was  held  that  all  con-  It  is,  however,  in  the  discretion  c 

tracts  founded  upon  agreemeiils  to  com-  court  to  allow  an  informer  or  plaini 

pound  felonies,  or  to  stifle  prosecutions  a  popular  action   on  a  penal  statu 

of  "  any  kind,"  are  void,  and  cannot   be  compound  upon  such  terms  as  ihey  ! 

enforced.      See  Lindsay  v.  Smith.  78  N.  ht;  and  it  is  a  general  rule  in  the  ex< 

Car.  338;  s.  c,  34  Am.  Rep.  463;  Gartier  of  this  discretion  to  require,  as  one  e 

V.  Quails,  4  Jones  (N.  Car.).  323.  terms  of  granting  leave  to  corop(Hin< 

In    Lindsay  v.  Smith.  78  N.  Car.  338;  moiety  of  the  penally  given  to  Ihe 

s.  c,  34  Am.  Rep.  463,  the  court  said :  "A  pie  to  be  paid,  unless  under  specia 

panycannottakecare  of  his  private  inter-  cumstances,  when  leave  to  discontini 

est  by  depriving  the  State  of  a  witness  or  payment  of  the  costs  only  will  be  grai 

an  active  prosecutor,  which  is  the  means  Bradway  v.  Lc  Worthy,  g  Johns.  (S 

relied  on  for  the  conviction  of  offenders;  351;  Minton  v.   Woodworth.   ti  Jc 

much  less  can  he  pollute  the  very  foun-  (N,  Y.)  474.     See  Sneed  f.  Com.,  (il 

tains  of  criminal  justice  by  suppressing  (Ky.).  338. 

an  indictment  already  instituted  against  8.  Com.  v.  Pease,  r6  Mass.  91;  ( 

him."    Citing  Thompson  v.  Whitman,  4  v.  Johnson,  3  Cush,  (Mass.)  454;  B< 

Jones  (N.  Car.),  47:  Ingram  p.  Ingram.  4  Wood,  l  Bay  (S.  Car.).    3*9;  Cotlf 

Jones  (N.  Car.).   1S8,   BIythe  v.   Loving.  Williams,  l  Bailey  (S,  Car.),  588;  M 

good,  3  Ired.  (N.  Car.)  20.  son  v.  Hanks,  3  Hill   L.  {S.  Cat.) 

A  contract  will  not  be  declared   void  Smith   v.  Pinney,  3a  Vt.   183;  Pifri 

and  Ibe  cause  be  reversed  on  the  ground  Kibbee,  51  Vt.  559;  Bowea   v.  Bud 
403 
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;o8:  Hatcocks   v.   Owen.  5  Vt.  4a:  tnent/'wiiliwbtchsaiddefendant charged 

sbnrgh  V,  Sumner.  9  Vl.  S3:  s.  c,  31  the  maker,  elc,  tenders  an  issue  to  which 

Det.  599;  Biiiley   w.   Buck.  11  Vl  is  applicable  an  instruction  Ihal  if  thede- 

PluiDCT  V.  Smith.  5  N.  H,  553;  s.  c,  (endant  took  (be  note  under  an  agree- 

m.   Dec.  47S;  Shaw  v.  Spooner,  9  ment,  express  or  implied,  that  he  would 

.  197;  s.  c.  33  Aid,  Dec.  34S;  Clark  Dot  prosecute  the  maker  (or  such  crime, 

cker,  14  N.  H.  44:  Cobum  v.  Odeil,  and  without  any  otber  consideration,  the 

H   SS3;  Oianne  v.  Haber,  30  La.  jurv  should  lind  for  the  plaintiff.     Sloul 

,  Pt.  a.  1384;  Cameron  ».   McFar-  v.  turner,   102  Ind.  418;   s.  c,  3  West. 

1  Uw  Rep.  (N.  Car.)  415;  e.  c.  6  Repr.  303. 

Dec  566;  Lindiay  v.  Smith,  78  N.  ll  is  not  necessary  Ihaj  the  tact  that 

%"&;  %.  c.  34  Am.   Rep.  463;  King  the  note  was  given  (or  compounding  an 

iniots,  71  N.  Car.  469;  Raguet  v.  offence  be  expressed  on  tbe  face  of  the 

7  Ohio,  76;  Den  v.  Moore,  5  N.  J.  note  to  make  it  void.  Gardner  v.  Mazey. 

);Sieaben  County  Bankz'.  Malhew- '  9  B.  Monr.  (Ky.)  90. 

i  Hill  (N.  v.),  349:  Pearce  v.  Wil-  Though  a  bond  be  given  to  secure  a 

III  Pa.  SL  14;  s.  c,  56  Am.   Rep.  valid  debt, yet  if  obtained  under  an  agree- 

Nal,  Bank   of  Oxford   v.   Kirk,  90  ment  to  compound  a  felony,  it  is  void. 

Sl  49;  Ponef  V.  Jones,  6  Coldw.  Steuben  County  Bank  v.  Maihewson,  5 

I  )3i3l  Cain  v.  Southern  Exp.  Co.,  Kill  (N.  Y.),  349. 

nn.  315.  Allison  v.  Hess,  aS  Iowa,  A  contract  to  pay  one  for  the  use  of 

Peed  V.  HcKee,  42  Iowa, 689:  s.  c,  his  influence  in  securing  the  consent  of  a 

n.  Rep,  631:  Shaw  f.  Reed,  30  Me.  prosecutor  lodismiascectain  prosecuiiona 

Soale  V.  Bonney,  37  Me,  138;  Foley  for  felonies,  is  contrary  lo  public  policy; 

ceoe,  14  R.  I.  61S;  s.   c,   51   Am.  and  a  declaration  which  seeks  to  recover 

419:   Averbeck   v.    Hall,  14  Bush  for  services  so  rendered  is  demurrable. 

joj;  Kimbrougb  V.  Lane,  11  Bush  Rhodes  v.  Neai,  64 Ga.  704;  s.  c,  37  Am. 

5S6 ;   Gardner  v.    Maxey,   9   B.  Rep.  93, 

(Ky.)  90:  Swan  v.  Chandler.  8  B.  A  contract  whereby  an  altorney-at-law 

~  '  undertakes,  for  a  contingent  fee,  to  pro- 
cure a  settlement  of  a  criminal  charge  (or 

,, .  fornication,  is  against  the  policy  of  the 

telL  38  Mich.  878;  Murpby  v.  Bot-  law.  and  cannot  be  enforced.     Ormerod 

,  40  Mo  67;  Sumner  v.  Summers,  v.  Dearman,    100  Pa,  St.   561;  s.  c,  45 

I.  340:  Baker  v.  Farris.  61  Mo,  3B9;  Am.  Rep.  391. 

1  II.  Padgett,  36  Ga.   609:  Puckelt  Even  a  note  panly  given  to  secure  the 

qnemore,  55  Ga.  335;  Breatbwit  v.  acquittal  of  one  prosecuted  for  a  felony 

a,  3a  Ark.   758:  Collier  f.  Waugh,  cannot  be  enforced,     Ricketls  f,  Harvey, 

1.  456:  Ricketts  v.  Harvey,  7S  Ind.  106  Ind.  564,     Compart  Haynes  v.  Rudd, 

.  c,  106  Ind.  564;  Crowderi-,  Reed,  loi  N.  Y.  373. 

I.  1;  Wynne  v.  Whisenanl.  37  Ala.  The   money   for  which  the   note  was 

'igbt    u.    Rindskopf.   43  Wis,  344;  given  may  be  actually  due  tbe  payee,  as 

V.  Leeman,  6  Q,   B.  308;   Bayley  in  case  of  an  embeizlemeni;  but  if  the 

lli^ms.  4  GiS.  638;  Gallon  v.  Tay-  consideration  (or  the  note  is  even  in  part 

T   R.  475;  Kirk  f.  Sirickwood.  4  the  abandonment  or  prevention  of  criml- 

Ad  431.     Compare  Bibb  v.   Hitch-  Dal  proceedings,  the  instrument  is  illegal 

49Ala.46S;  s.  c,  3o Am.  Rep.  3SB.  and  void.      Godwin  v.  Crowell,  56  Ga. 

promissory   note   given    for    com-  566;    Taylor  v.  Jaqaes,   106  Mass.  391; 

ing  a  public  prosecution  for  a  mis-  Buck  v.  First  Nal'l  Bk.,  37  Mich.  393. 

inor  is  founded  upon  an  illegal  con-  But  if  there  is  no  agreement  to  cheat 

lioQ.  and  void.     Jones  v.  Rice.  i3  Che  criminal  law.  and  the  money  isreally 

[Mass.)44o;  s.  c.  39  Am   Dec.  613;  due,  the  note  is  good.  Cohoes  f.Cropsey, 

V.  Pomeroy.  4  Allen  (Mass.),  534;  55   N.  Y.  685;   Von  Windiseh  v.  Klaus, 

Ti.  Richards.  39  Conn.  333;  Hinds  46  Conn   433. 

amberlin.   6  N.  H.  33S;  Porter  v.  Money  paid  in  consideralion  of  com- 

is,  37  Barb.  (N.Y.)  343;  Oakfordf.'  pounding  a  felony  cannot  be  recovered 

on,  2  Miles  (Pa.),  103;  Jackson   v.  back,       Daimouth  v.   Bennett,    15   Barb. 

It.  2  Miles  (Pa.),  363;  McGowen  v.  (N.Y.)S4i:  Collins  p.  Lane.  80N.  Y.637. 

17  Tex.  19s,  Where  a  person  has  voluntarily,  i.e., 

implsint  to  cancel  a  note  alleged  to  without  the  coercion  of  force  or  thteals. 

>een  executed  at  ihe  demand  of  and  given  his  promissory  note  to  compound 

and  received  by  the  defendant  "  in  a  crime,  and  has  been  compelled  to  pay 

uiifaciion  and  compromise  of  the  the  saine.  it  having  been  transferred  to  a 

of  larceny,  robbery,  and  embezile-  ^cna-y&ilrholder  for  value  before  maturity. 
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ui  aciion  against  the 
one  to  whom  the  note  was  so  given  to  re- 
cover back  the  moneys  paid.  Haynes  v. 
Rudd,  83  N.  Y.  351.  And  see  also  same 
ca»e,  loa  N.  Y.  37a;  s.  c,  55  Am.  RcpSij. 
Where  a  convici  pays  money  to  an- 
other to  secure  a  pardon,  he  cannot,  after 
the  contract  is  executed,  recover  back  the 
money  paid.  In  such  a  case  it  is  iinma- 
lerial  that  the  contract  was  made  while 


rights  of  the  conv 
pended.  or  that  the  parties  were  not  in 
pari  dtlicto.  O'Reilly  V.  Cleary.  8  Mo. 
App.  1B6. 

II  A  deposits  with  B  money  to  be  paid 
lo  C  when  C  shall  have  compounded  a 
felony,  C  cannot  maintain  an  aciion 
against  B  for  (be  money.  English  v. 
Rumsey,  32  Hun  (N.  Y.),  486.  But  if  B 
does  not  so  pay  it,  but  converts  it  to  his 
own  use,  he  cannot  retain  it  as  against  A 
on  the  ground  that  the  contract  with  C 
was  iltegat.  Kiewen  v.  Rindskopf,  46 
Wis.  481, 

A  receipt  in  Cult  given  in  consideration 
of  stiSing  a  criminal  prosecution  is  void. 
Bailey  v,  Buck,  u  Vl.  252. 

Where  two  or  more  informations  are 
pending  against  the  same  person  for  un- 
lawful sales  of  intoxicating  liquors,  an 
agreement  between  the  defendant  and 
the  prosecuting  attorney  that  if  the  de- 
fendant will  plead  guilty  to  one  of  the 
informations  ihe  hue  shall  be  only  a  cer- 
tain amount,  and  the  other  information 
shall  be  dismissed,  and  the  defendant's 
permit  shall  not  be  forfeited,  is  a  comipi 
agreement,  and  the  defendant  who  is  mis- 
led by  thus  corruptly  purchasing  bis  in- 
dulgence is  not  entitled  to  relief.  Gol- 
den !>.  State.  49  Ind.  434, 

An  agreement  with  one  of  several 
jointly  indicted  that  in  case  he  will  testify 
fully  and  candidly  the  facts  will  be  pre- 
sented 10  the  court  with  a  recommenda- 
tion on  the  part  of  the  prosecutor  or 
prosecuting  officer  that  a  nolU  prosequi 
be   entered   as   lo   him,  is   not   void   as 

son,  OoW.  Y.  36a. 

An  agreement  by  one  under  sentence 

for  crime,  to  deliver  notes  and  money  to 
the  prosecuting  witness  on  condition  of 
signing  a  petition  for  pardon  and  the 
granting  of  sucti  petition,  or  a  subsequent 
discharge  on  a  neiv  trial,  is  void.  Haines 
1'.  Lewis,  54  Iowa,  301;  %.  c,  37  Am.  Rep, 
10a,  But  an  attorney  may  lawfully  agree 
to  do  "what  he  can"to  procure  a  pardon, 
and  can  recover  lor  services  rendered 
accordingly.  It  is  10  be  presumed  that 
proper  »cis  only  were  contemplated. 
Bremsen  v.  Engler.  49  N.  Y.  Super.  Ct. 
41;  Meadow  v.  Bird,  33  Ga.  346. 


A  promissory  note,  given  to  secure 
restoration  of  stolen  property,  is  voii 
a  part  of  its  consideration  is  an  ag 
ment  not  lo  search  the  house  of  the  ll 
for  the  property  before  the  next  d 
pending  negotiations  for  a  settlemen 
the  matter.    Merrill  v.  Carr.  60  N.  H.  1 

A  promissory  note  and  a  mong 
were  given  in  consideration  thai  a  pn 
culion  for  a  felony  should  be  discon 
ued.  The  mortgage  was  afterward  ii 
closed  by  a  proceeding  in  which  a  n 
of  consideration  could  not  be  pleadet 
a  defence,  and  the  property  was  suk 
an  agent  of  the  mortgagee.  Hild.  I 
the  consideration  of  the  note  and  m 
gage  was  illegal  and  void:  and  iha 
court  of  equity  would  cancel  the  note 
mortgage,  and  set  aside  Ihe  forecio! 
and  the  sale.  Henderson  v.  Palmer 
Hi.  579;  s.  c,  13  Am.  Rep.  117. 

No  action  can  be  maintained  upo 
promissory  note,  given  by  a  person  w 
under  arrest  on  a  complaint  for  larc 
of  property  exceeding  in  value  %\oa 
the  owner  of  the  properly  alleged  10  b 
been  stolen,  under  an  agreement  ihu 
complaint  shall  be  placed  on  file, 
plain tifl  having  received  the  note  i 

question  of  the  guilt  or  innocence  of 
accused  person  is  not  open  in  such  act 
Gorham  v.  ICeyes,  137  Mass.  583. 

If  it  be  alleged  that  a  bond  was  gi 
in  consideration  of  an  agreement  tn  < 
or  in  any  way  embarrass  the  cout« 
a  criminal  prosecution  then  penc 
against  the  felon,  the  plea  is  suffic 
though  it  do  not  aver  that  a  felony 
in  fact  been  committed;  but  where 
pendency  of  criminal  proceedings  is 
stated,  the  plea  must  show  tbe  ac 
commission  of  the  felony:  < 


will  n 


tain  the  defence.  Steuben  County  B 
V.  Malhewson,  5  Hill  (N.  V.),  349;  I 
lin  !/,  Henlon.gWis.443;  Keith  v.  Bi 
16  111,  App.  131 :  State  V.  Ruthven, 
Iowa,  121:  Conderman  -v.  Hicks.  3  L 
(N.  Y.)  108:  Fribly  v.  State,  43  Ohio 
305:  Ford  V.  Craiiy,  52  111.  313;  Plar 
Gunn.  2  Woods  (U.  S,).  373.  See  & 
ner  v.  Maxey.  9  B.  Mon.  (Ky.)  90. 

One  cannot  be  directly  or  Collater 
adjudged  guilty  of  compounding  a  (ek 
unless  it  has  been  established  that 
other  parly  to  the  unlawful  compac 
guilty  of  the  felony.  It  is  not  suffic 
that  he  be  chaiged  or  indicted  mer 
Deere  v.  Wolff.  65  Iowa,  33. 

An  answer,  alleging  that  a  promisa 
note  was  executed  in  consideraiioa  o' 
agreement  to  suppress  a.  prosecution 
a   felony,   it  tumcient  without  aven 
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:  iheiccQseii  had  actually  committed  pay  the  costs  of  a  criminal  acttoa,  the 

crime  cbarged.     Crowder  v.  Reed,  So  matter  being  then  compromised  by  en- 

.  i;  Biker  v.  Farris,  6l  Mo.  389,  terJog  a  nollt  prostqui.  and  the  accused 

rhcrr  one    allcgrs    that    a    contract,  paying  the  prosecutor  a  sum  of  money. 

jM  be  avoided  on  the  ground  thai  it  is  against  public  policy  and  void.     Guil- 

tnade  to  compound  a  felony,  it  must  ford  Co.  Comnln.  v.  March,  89  N.  Car. 

ihown  ibal  iliere  was  an  agreement  368. 

[0  prosecute,  and  it  must  appear  by  a  A  husband  agreed,  in  consideration  that 

wnderance  of  evidence  that  a  crime  his  wife  should  prosecute  to  final  judgment 

actually    commitled.      Threats    of  a  suit  for  divorce,  to  make  no  defence 

ccuiion  unless  a  certain  security  was  thereto,  and   10  convey  cenain  land  to 

n  nill  not  justify  an  inference  that  if  her.     Htld.   upon   her  suit  in  equity  to 

security   was   given    the    agreement  have  a  mistake  in  the  deed  corrected,  that 

Jiat  no  prosecution  would  follow.  Ibeconlracl  wasagainsl  public  policy,  and 
pe  V,  Jefferson  Fire  Insurance  Co.,  that  therefure  the  court  would  not  inler- 
'4.  St.  251.  fete.  Phillips  ».  Thorp.  10  Oreg.  494. 
ne  may  take  a  note  from  another  for  The  owner  of  a  distillery,  indicted  for 
1  he  owes  him.  though  for  money  defrauding  the  revenue,  agreed  to  pay 
eiiled;  but  if  he  procure  the  note  to  his  bookkeeper,  who  knew  all  the  trans* 
secnled  upon  an  agreement  not  to  actions,  his  salary  and  travelling  ex- 
ecute him  for  the  embezzlement,  the  penses  as  long  as  he  kept  out  of  the 
[act  will  be  illegal  and  void.  Martin  jurisdiction  and  avoided  service  of  pro- 
acker.  35  Ark.  179.  cess.  Held,  that  the  agreement  was  un- 
clokia  apost-officcembeizled  funds  lawful,  and  that  the  bookkeeper  could 
•hich  the  postmaster  was  liable  to  recover  nothing  thereon — not  even  his 
toieroroenl.  To  secure  himself  the  expenses.  Hierbauer  j-.  Winb,  10  Bijs. 
master  induced  the  clerk  to  give  him  C.  C.  (U.  5.)  60. 

te  with  surety,  be  agreeing   not  to  Where  a  mortgage  is  executed  with  an 

ccute  criminally   for   the   embezzle-  understanding  by  the  parlies  that  a  part 

L.    HrU,  that  the  note  was  valid  and  of  the  consideration  thereof  is  that  cer- 

uteiy  liable.      The  conBidcraiion  not  tain      criminal      proceedings     shall      be 

{the  agreement  to  refrain  from  the  slopped,     the    agreement     vitiates    the 

rcution.  but  the  debt  owed  for  the  morlgage,   and   this   irrespective  of   the 

jnt  of  the  embezzlement.     Bibb  v.  question  whether  the  criminal   proceed- 

bcock,  49  Ala.  46S;   s.  c.   30  Am.  ings  are  stopped  or  prosecuted  10  judg- 

9S8.  menl;  and  where  it  is  executed  without 

having  robbed  the  plaintiff  bank,  a  any  express  agreement  on  the  part  of  the 

i>e  of  B.  was  induced  to  execute  to  mortgagee  thai  in  consideration  thereof 

tiff  promissory  notes   in  considera-  criminal  proceedings  shall  not   be  insti- 

of  a  promise  by  ihe  plaintiff  10  peti-  tuled.  and  yet  there  are  allegations  and 

the  court  to  mitigate  the  punishment  representations  in  relation  to  such  crimi- 

Htld,  that  the  notes  were  against  nal  proceedings  made  by  the  morteagee 

c  policy,  and  not  enforceable  by  the  which   are   intended   to  and  actually  do 

tiff.     Buck  1;.  First   Nal.   Bank,  37  deceive   the   mortgagor,   and   in    conse- 

.193:  5.  c.  15  Am.  Rep.  189,  quence  said  mortgagor,   relying  on  said 

en  without  an  agreement  to  prevent  moiCgagce's  slaiemcnt  that  no  criminal 

|iroaecittion.  a  note  given  to  procure  proceeding  will  be  insliluled,  executes 

chai^  from  arrest  for  theft  is  illegal  the  mortgage,  the  subsequent  institution 

roid.     UcHahon  v.  Smith,  47  Conn,  of  such  proceedings  will  relieve  the  said 

Bowen  V.  Buck.  38  Vt.  308;  Ozame  mortgagor   from   liability.      A   was   the 

iber,  30  La.  Ann.  384;  Couderman  p^csidenl  of  an  unincorporated  savings- 

icks.  3  Laos.  (N.  Y.)  108.   Or  one  to  bank,   whereof   his  son   B  was  cashier, 

:at  the   prosecution  (or  forgery  of  Both  A  and  B  were  guilty  of  emlwMle- 

oa  of  the  maker.     Hitional  Bank  of  ment  of  the  bank's  funds,  whereupon  on 

rd  r.  Kirk.  90  Pa.  St.  49.  complaint  of  the  directors  an  indictment 

■Dongage  executed  upon  considera-  was  found  against  B,  and  criminal  pro- 

hatthemortgageeshouldoblainfrom  ceedinKS  also  threatenrd  against  A.     At 

ovemor,  even  by  fair  means,  a  hqIU  a  meeting  u(  the  stockholders  to  raise  a 

rw  to  be  entered  in  a  prosecution  fund  for  the  payment  of  depositors  and 

iog  ag^nst  a  third  parly,  and  in  the  creditors,    C.   another    son   of   A,   sub^ 

itsal  of  which  the  mortgagors  are  in-  scribed  $4000  himself,  and  faooo  on  be- 

led,  is  against  public  policy  and  void,  half  of  his  mother  D.  wiihoal  the  laiter's 

ey  V.   Collier,  7  Md.  373;  ■.  c,  61  authority.     These  subscriptions  C  made 

Dec.  346.  at   the    request  of    E,   a   director  of   the 

bond  cxecnted  by  the  prosecutor  to  bank,  who  slated  that  he  believed  and 
405 


A  KladtmMoor.        COMPOUNDING  OFFENCES.  atalnSo 

6.  A  Hitdtmeanor. — Compounding  an  offence,  although  forme 
punished  very  severely,  is  now  generally  considered  to  be  a  mis< 
meaner,  and  punished  with  fine  and  imprisonment.  The  puni 
ment  for  the  offence  is  regulated  by  the  statutes,' 

7.  Taking  Rewards  for  Helping  to  Beoover  Btolen  Ooodf — Adverdii 
Bewarda,  etc. — Similar  to  the  offence  of  compounding  a  felonj 
that  of  taking  a  reward  for  the  return  of  stolen  property,  and  i 
vertising  a  reward  for  the  same  purpose. 

was  satisfied  it  woutd  slop  Ibe  prosecu-         1.  i  Russell  on  Crimes  (gth  Ed.),  i 

tions  against   A   and  B  if   C  could   get  4  Bhck.  Com.    133;  Porter  v.  jone< 

his   mother.   D.   to   pay   the  sums  sub-  Coldtr.  (Teno.)  313;   Slate  v.  tMndji 

scribed.     C  having  subseqaenlly  notified  Brev.  (S.  Car.)  395:  Com.  v    Pea<e, 

D  of  his  subscription  on  her  behalf,   D  Mass.gi;  Jones  v.  Rice.  18  Pick.(Maj 

said  she  would  agree  to  it  if  it  would  stop  440;  Plumer  v.  Siuith.  5  N.  H.  553;  Be 

the  prosecutions,     E  subsequently  called  well  v.  Brown,  51  III.  234. 
upon  D  to  induce  her  to  execute  a  mort-         To  attempt  to  induce  a  witness  00 

gage  to  him  for  (6000.     D   stated   that  part  of  tbe  State  not  to  alicnc!  a  pnl 

she  would  not  sign  the  morlgage  till  the  prosecution,   even   where   such   witn 

criminal  matters  were   fixed  up.     E   re-  had  not  been  served  with  a  subpcena. 

plied  that  if  she  si|;;ned  it  he  firmly  be-  was  known  to  be  a  material  witness  i 

lieved  it  would  settle  the  whole  criminal  was  relied  on,  was  held  to  be  an  indii 

business,  and  if  she  did  not  it  would  be  the  ble  offence.     State  v.  Keyes,  S  Vt.  57 
worst  thing  she  ever  did,     D  then  signed         By   the   New   York    Penal   Code 

the  mortgage  with  the  understanding  that  punishment  of  the  offence  of  compou 

the  bank  would  not  appear  against  her  tng  a  felony  or  a  misdemeanor  is  gra 

son  B  or  prosecute  her  husl>and  A,     If  ated  according  to  the  magnitude  o( 

she  had  not  so  understood  she  testified  offence  compounded.     By  ibis  code  ii 

that   she   would   not   have  executed  the  considered  either  a  felony  or  a  mi; 

mortgage.     Afterwards   a   HotU  proiequi  meanor.    N.  Y.  Penal  Code,  g  135;  C 

was  entered  in  the  prosecution  against  B,  derman  -u.  Trenchard,  58   Barb.  (N, 

and  on  complaint  of  the  bank  an  indict-  l63:  Daimouth  v.  Bennett,  15  Barb, 

ment  was   found   against   A   and   B  for  Y.)S4I. 

conspiracy,   on   which   they  were   Hied.         8.   Whosoever  shall  corruptly  take  1 

convicted,   and   sentenced.    .Tbe   mort-  money  or  reward,  directly  or  indirec 

gage  being  subsequently  assigned  by  E  under  pretence  or  upon  account  of  hi 

to  the  iruFtee  of  the  bank,  a  icirt  facias  ing  any  person  to  any  chattel,  mon 

was    issued    thereon    against    D.       Held,  valuable  security,  or  other  property  wl 

that  it  was  for  the  jury  to  say  whether  soever,  which  shall  by  any  felony  or  t 

an  agreement  to  desist  from  the  criminal  demeanor  have  been  stolen,   taken, 

prosecutions  did   not  constitute  part  of  tained,  extorted,   cmbcMlcd,  convert 

Ibe  consideration   of    the   mortgage,    in  or  disposed  of  as  in  this  act  t>efore  lu 

which  event  the  mortgage  would  be  vili-  tioned.  shall,  unless  he  shall  have  u 

ated  because  based  on  an  illegal  consid-  all  due  diligence  to  cause  the  offcndei 

eration.     Held,  further,  even  if  this  were  be  brought  to  trial  for  the  same,  be  gu 

not  the  case,  that  it  was  for  the  jury  to  of  lelony.       Upon  an  indictment  un 

say  whether  the  plaintff  had  not  induced  this  statute  it  is  not  necessary  to  sb 

the  defendant  to  execute  the  mortgage  that  the  prisoner  had  any  connection  1 

by  representing  that  the  criminal  prose-  the  commission  of  the  previous  felo 

cations  wnuld  not  be  pushed,  in  which  it  is  sufficient  if  the  evidence  satisfies 

event  the  actual  pushing  of  such  prosecu-  jury  that  the  prisoner  had  some  corr 

tions  would  relieve  the  defendant  from  and  improper  design  when  he   recei 

liability.      Held,   further,   that   under  tbe  the  money,  and  did  not  benafide  inti 

circumstances  the  assignee  of  the  mort-  to  use  such  means  as  he  could  for 

gage  occupied  no  higher  ground  than  the  detection  and  punishment  of  the  oBenc 

assignor.     Riddle  v.  Hal!,  99  Pa.  St.  116,  R.  -u.   King,   i   Cox  C.  C.    36.      Wli 

Where  the  consideration  for  a  contract  A     was    charged    with     corruptly   1 

is  the  compounding  of  a  felony  neither  feloniously    receiving    from    B    moi 

party   can   obtain   relief    in   a  court   of  under  pretence  of  helping  B  to  reco 

equity.     The  parties  will  be  left  as  found,  goods  before   then  stolen   from   B,  1 

Allison  V.   Hess.  a8  Iowa.  388;   Wilcos  with  not  causing  the  thieves  to  be  apj 

V.  Daniels,  3  Atl,  Repr.  (R,  I.)  304.  faeoded,  three  questions  were  left  for 


COMP  ULSION—COMP  UTE— CONCEAL. 
COKPSOKSS.     See    ACCORD    AND   SATISFACTION;  COMPOSt 

3N  WITH  Creditors. 

COKFULSIOH.     See  note  i. 

MKPTTTB.     See  note  2. 

lOVCEiL. — To  hide  ;  to  withdraw  from  observation ;  to  cover 

keep  from  sight.' 

■:  I.  Did  A  mean  to  screen  the  guilty  ■  ered  wagon.     The  highways  of  a  remote 

ies,  or   [0  share    Ihe    money   with  and   unculiivaled   country  .  .  .  may  be 

D?    2.  Did  A  know  the  Ibieves.  and  better    places  of  concealment   than   the 

Dd  to  assiil  Ihem  in  getting  rid  o(  the  byways  of  many  other  places."  Van 
Kfty  by  promiMng  B  lo  buy  it  ?    3.     Meter  v.  Mitchell,  3  Wall.  Jr.  (C.  C.)  311, 

K  know  the  thieves,  and  assist  B,         A  similar   statute  was  interpreted   \tt 

a  agent,  and  at  her  request,  in  en-  Ihe  same  way  in  Alabama,  where  it  iras 

loringlo  purchase  the  stolen  property  held  that  harbnring  and  concealing  were 

1  them,  not  meaning   to   bring   ihe  disilmrt  offences,  and  that  a  person  might 

res  10  Justice?    The  jury  answered  be  convicted  of  the  former  ihounh  ther* 

two  fini  questions   in  the   negative  were    no   concealment.     McElhariey   f: 

Ihe  tliird  in  the  affirmative.     It  was  State.  34   Ala.    71.     The    contrai?   was- 

that  the  receipt  of  the  money  under  held   in    Driskiil   v.  Parrish,   3  McLean< 

aboTc  circumsiances  nas  a  corrupt  C.  C.  631,  where   it  was   said   thai  ihr 

iiiog  of  the  money  by  A  within  the  two  constituted    one   and  the   tame  at, 

ite.    R.  V.  Pascoe.  1  Den.  C.  C.  R.  ence. 

16  L.  J.   M.  C.  186;   Roscoe's  Or.         Where  one  is  charged  with  "  harbor- 

(iixh  Ed.)  420.  ing,  hiding,  concealing,  and  employing" 

la  a  certificate  of  acknowledgment  a  runaway  slave,  a  verdict  finding  hitn 

:  married   woman,   the  use   of   the  guilty  of   "concealing   and   employing, 

IS  "without  undue  influence  or  com-  etc.."   linds   biro   guilty   of  the   oEfence 

Ion  a(  her  husband  "  Is  a  sufficient  charged.     Cook  v.  State.  36  Ga.  5^3. 
pliance  with  a  statute  nhich  requires         ■"  The  word  '  conceal,'  according  to  the 

iclcnowledgment  to  be  that  the  deed  best  lexicographers,  signifies  to  flrilbboid 

execated  "of  her  own  free  will,"  or  keep  secret  mental  facts  from  an- 
□ui  undue  influence  or  compulsion  other's  knowledge,  as  well  as  to  hide  or 
er  husband.  Tubbs  v.  Galewood,  secrete  physical  objects  from  sight  or  ob- 
it. nS.  servaiioo."     Hence  the  concealment  of 

.An  allegation,  in  a  ptea  of  jusiifi-  the  fact  of  the  falsification  of  certain  facts 

D  in   libel,    that   the   piaintifl,    the  which  would  constitute  a  cause  of  action 

crofa  bank,  "unfairly  and  secretly  is  a  concealment  of   a  cause  of  action, 

luled  "  the  amount  of  a  certain  note  within  an  exception  to  a  statute  of  limt- 

nol  necessarily  imply  that  he  was  taiions.  Gerry  v.  Dunham,  57  Me.  334, 
r  al  "  moral  obliquity,"  of  which  he         Concealment  of  a  Cause  of  action  must 

accused  in  the  language  alleged  to  be  something  more    than  mere  silence; 

lellous.     Kerr  v.  Force,  3  Cr.  C.  C.  it  must  he  an  arrangement  or  contriv- 
ance  10  prevent   subsequent  discovery, 

Webster.       Worcester's    definition  and  must  be  of  an  affirmative  character, 

to  hide;  10  keep  secret;  to  secrete;  Boyd  v.  Boyd.  37  Ind,  439. 
ler;  to  di^uise."     Both  are  quoted         "  Concealed  "  is  not  synonymous  witb 

riskill  V.  Parrish,  3  McLean  C.  C.  "lying   in   wait"   In   a   statute   defining 

tn  this  case  it  was  held  that  "  to  murder;  in  order  to  constitute  homicide 

>r  or  conceal  "  a  fugitive  from  labor,  murder,  the  concealment  must  be  for  the 

r  an  act  imposing  a  penalty  for  so  purpose  of  kilting.     A  person  concealed 

r,  nosl  be  with  a  view  to  elude  the  may  kill  another  without  being  guilty  of 

of  the  master.  In  this  act  "bar-  murder.  People  v.  Miles,  55  Cal.  207. 
and   "conceal"  are    not   synony-        The  mere  acts  of  resisting  the  officers 

;   there  may  be  a  harboring  with-  of  the  customs,  in  the  seiiure  of  goods, 

oncealment.      "What   amounts   lo  and  casting  the  packages  of  goods  out  of 

almenl.  also,  may  depend  much  on  a  window  of  a  stable,  whereby  tbey  were 

nttances.     It  does  not  necessarily  entirely  removed  from  the  possession  of 

re  that  tbe  subject  of  it  be  secreted  the  officers,  does  not  fitr  se  constitute  a 

[arret  or  a  cellar,  a  barn  or  a  cov-  concealing  of   the    goods,   which  under 
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aeclion   is   one   of   plain   interpreUtion. 
and  obviously  applies  to  articles  inlended 

SUttttorr  OAaM.  CONCEALED    WEAPONS,  •UtotorrOfti 

COHCKALED   WEAPOV& 

StaliUory  Offence,  408.  What  is  Concealmgni,  410.  ' 

IVkat  Weapons  InclutUd,  ifi^.  Statutory  ExempltOHS.  ^11. 

Carried  About  the  Person,  4.10.  The  Intent,  414. 

1.  Statutory  Offence. — The  statutes  of  some  of  the  States  ha 
made  it  an  offence  to  carry  weapons  concealed  about  the  bo( 
while  others  prohibit  the  simple  carrying  of  weapons,  whether  th 
are  concealed  or  not.  Such  statutes  have  been  held  not  to  confl 
with  the  constitutional  right  of  f  he  people  of  the  United  Stai 
to  keep  arid  to  bear  arms.* 

V.  State,  33  Ga.  303;  Wasbingiton  v.  Sti 
36  Ca.  142:  CockruiD  v.  Suue,  24  T 
394;  Lewis  V.  State,  3  Tei.  App. 
English  I-,  State,  35  Tex.  493;  «.  c. 
Am.  Rep.  374. 

The  second  article  of  the  amendme 
to  the  eonsiilution  o[  the  United  Stai 
lie  view  on  account  of  their  being  so  securing  to  the  people  the  right  10  Lc 
subject  to  duties,  or  from  some  fraudu-  and  bear  arms,  is  a  restriction  upon 
lent  motive."  The  fraudulent  removal  powers  of  the  national  government  at 
from  the  storehouses  agreed  upon  by  the  and  not  upon  State  l^islation.  1 
collector  and  the  importer,  by  some  per-  slututev  prohibiting  the  carrying  of  c 
son  other  than  the  claimants,  who  were  ceiiied.  dangerous,  and  deadly  weapi 
bona  fide  purchasers,  and  without  their  upon  the  person,  and  the  exhibition 
knowledge  and  consent,  is  not  such  a  the  same,  and  the  carrying  of  dea 
concealment.  U  S.  v.  350  Chests  of  weapons  when  intonicaled.  is  ■  reas 
Ted,  12  Wheat.  (U.  S  )  4^6.  able  regulation  to  which  the  citiien  m 

"  Concealed  "  in  statutes  making  it  a  yield,  and  is  a  valid  exercise  of  the  It] 
misdemeanor  to  carry  concealed  deadly  Istive  power.  State  v.  Shelby,  90  I 
weapons,  means  "  wilfully  or  knowingly     302. 

covered  or  kept  from  sight."  Owen  :'.  The  Texas  statute  relative  to  carry 
Slate,  31  Ala.  3B7.  ''So  hidden  from  deadly  weapons  does  not  operate  a 
general  rien  as  to  put  others  ofl  their  prohibition  of  carrying  weapons,  but 
guard."  Carr  v.  Slate.  34  Ala.  448.  a  regulation  of  the  manner  of  carry 
The  weapon  must  consequently  be  en-  them.  The  carrying  a  pistol  is  not  nei 
tirely  out  of  sight.  Stockdale  v  State,  sarily  an  offence,  though  it  becomes  1 
31  Ga.  225.  when   the  weapon  is  carried  under 

A  deed  which  has  been  recorded  ac-  circumstances  or  in  the  manocr  f 
cording  to  law  cannot  be  said  to  be  eon-  biliiied.  Lewis  v.  Stale,  a  Tex,  App 
cealed.  Dick  v.  Balcb,  8  Pet.  <U.  S,}3o.  Some  authorities,  however,  bold  t 
1.  State  V.  Speller,  S6  N.  Car.  697;  acts  probibitingihe  carryingof  conces 
Stale  V.  Jumel,  13  La.  Ann.  399;  State  weapons  are  unconstitutional.  Blis< 
V.  Smith,  II  La.  Ann.  633;  Siate  v.  Com.,  2  Litl.  (Ky.)  90;  Simpson  r.  Sl 
Chandler,  5  La.  Ann.  4S9;  Wright  v.  5  Yerg.  (Tenn.)  356. 
Com.,  77  Pa.  St.  470;  State  v.  Willorlh,  So  is  a  provision  in  a  statute  provid 
74  Mo.-  528;  State  v.  Hopper.  4  Western  for  the  forfeiture  of  a  weapon  upoi 
Repr.  (Mo.)  276;  State  v.  Mitchell,  3  conviction  of  carrying  the  same  in  vl 
Blackf.  (Ind.)  229;  Walls  v.  State.  7  tion  of  the  statute  unconstitutional.  \ 
Blackf.  (Ind.)  572;  State  v.  Reid,  I  Ala.  nings  v.  State,  ;  Tex.  App.  298;  Leatl 
612;  Onenf.  Slate.  31  Ala,  3S7;  Andrews  wood  v.  State.  6  Tex.  App.  2441  Hu< 
V,  Suie,  3  Heisk.  (Tenn.)  165:  s.  c,  B  burgh  v.  State,  38  Tex.  535. 
Am.  Rep.  S;  Aymeitc  v.  State,  2  Humph.  Although  a  statute  prescribes*  peoi 
(Tenn.)  154:  State  v.  Wilbutn,  7  Baxt.  for  the  ofieoce  of  carrying  concei 
(Tenn.)  57:  Haynea  v.  Slate.  5  Humph,  weapons,  a  municipal  ordinance  ■ 
(Tenn.)  120:  State  v.  Buiiatd.  4  Ark.  18;  provide  a  punishment  for  the  same 
Fife  V.  Slate.  31  Ark.  4551  s.  c,  25  Am.  fence.  Linnens  City  v.  Dusky,  t  W 
Rep.  556:  Halle  v.  State.  38  Ark.  564;  Repr.  (Mo.)  321. 
Hill  V.  Slate.  53  Ga,  472;  Stockdale  V.  A  municipal  ordinance  forbidding 
Slate.  32  Ga.  223;  Munn  v.  State,  l  Ga.  carrying  of  concealed  weapons  is  nc 
243;  Klllet  I/.  Slate,  32  Ga.  393;  Alford  conflict  with  a  general  law  which  mi 
40Q 


itlTMfni             CONCEALED  WEAPONS.  laolntod. 

.  WHat  Weapon!  Inelnded. — Most  statutes  specify  the  weapons 
uded  in  the  prohibition.  Pistols,  dirks,  butcher  or  bowie  knives, 
;ttos,  daggers,  a  sword  or  spear  in  a  cane,  brass  or  metal 
ickles,  razors,  slungshots,  are  generally  included.* 

f  what  mclal  it  was  made.     Palter- 
Slaie.  3Lea(Tenn,).  57S. 

.30.  A  Statute  making  it  indicuble  for  une 

Suie  V.  Duian,  6  Btackf.  (Ind.)3T:  to  carry  concealed  about  his  person  an; 

ish  ».  Stale,  35  Tex.  493;  s.  c,  14  'pistol,    bonie-kntle.    raior.    or    oiher 

Rep.  374.  deadly  weapon  of  like  kind,"  embraces 

Arkttttas  it  has  been  held  that  the  a  butcher's   knife.      The  words  "other 

lalure  may  to  some  cxlenl  regulate  deadly  weapons  of  like  kind"  imply  sim- 

Tiode  and  occasion  of  wearing  war  ply  slmilaTiiy  in  the  deadly  character  of 

,  but   to    prohibit    the   ciliien  from  weapons,   such   as   can    be   conveniently 

ingor  carrying  a  "  war  arm,"  except  concealed  about  one's  person,  to  be  used 

bis  own    premises  or  when  on  a  as  ti   weapon   of  offence   and   defence, 

ity.  or  when   acting  as  or  in  aid  of  Slate  v.  Erwin.   91    N.    Car.    545,     See 

fficer.  is  an  unwarranted  restriction  State  v.  Hall.  3  West.  Repr,  (Mo.)  J90, 

his  CQDStitutional  right  to  keep  and  where  a  pair  of  "  brass  knucks"  was  con. 

arms.    Wilson  v.  State,  33  Ark.  557;  sidered  to  be  a  dangerous  weapon. 

?.  Stale,  31  Ark.  455;  s.  c,  3S  Am.  It  has  been  held  that  a  pistol,  10  come 

556;  Holland  v.  State,  33  Ark.  560.  under  the  prohibited  weapons,  need  not 

see  Aymette  v.   State.   %   Humph,  be  one  in  perfect  order,  and  ready  to  be 

y.)  is8;  Andrews  v.  State.  3  Heisk.  discharged   or   used   as   a   weapon,      A 

1 1  165;  s.  c,  8  Am.   Rep.  8;  Page  pistol,  the  tubes  of  which  were  bstlered 

lie.  3   Heisk.  (Tenn.)  198;  English  and  the  lock  so  much  out  of  order  that  It 

lie,  35  Tex.  493;  s.  c,  14  Am.  Rep.  could  not  be  discharged  by  the  trigger, 
was   held   10  come   under    the   statute. 

Andrews  v.  State,  3  Heisk.  (Tenn.)  Alwood  v.  Suie,  53  Ala.  506.     And  also 

»  c.,  8  Atn.  Rep.  a,  it  was  held  that  a   pistol    of   which    the    mainspring  was 

olier  belDng:s  to  the  "arms  of  war,"  broken,  and  which  was  so  disabled  that 

iierefore    a  statute  prohibiting   the  it  could  not  be  discharged  in   the  usual 

ing  of  a  revolver  to  be  unconsmu-  wav.      Williams   i'.    Slate,   61   Ga.  417. 

I.    See  PuTyearv.  State,  44  Ga,  321.  Bui  compan  Evms  v.  State,  46  Ala.  88, 

doubt   in   time  of   peace   persons  where  it  was  held  that  the  statute  did  not 

1  be  prohibited  (rom  wearing  war  cover  a  pistol  which  had  no  mainspring 

to  places  of  public  worship,  or  elec-  or  other  necessary  machinery  of  a  lock. 

.  etc.     Andrews  %;  State,  3  Heisk.  the  hammer  and  cock  of  which  were  dis- 

I.)  :S3.  connected  and  loose,  and  the  nipple  or 

e  provision  of  a  statute  which  makes  tube   of  which  was  not  touched   by  the 

oflence  to  carry  concealed  knives,  hammer  when   down,   and   which  could 

I  in  form,  shape,  or  aiie  resemble  not  be  discharged  by  a  cap  on  the  lube, 

s-knives,  is  not  void  on  the  ground  The  court  said.  "  It  is  not  enough  that 

t  is  too  indefinite  to  be  safely  exe-  it  has  a  stock  and  a  barrel,  and  may  be 

Haynes    v.    Stale,    j    Humpb.  loaded  and  lired  off  by  a  match  or  in 

1 )  120;   Sears  v.  State,  33  Ala.  347.  some  other  such  way." 

e  words  "deadly  weapons,"  as  used  One  who  conceals  on  his  person  the 

:  Kentucky  statute,  are  not  restricted  various  parts  of  a  pistol,  incapable  of  use 

ch  weapons  or  instruments  as  are  while  thus  separate,  but  capable  of  being 

or  designed  for  offensive  or  defen-  readily  put  together  and  becoming  effec- 

purposes.  or  for  the  destruction  o(  live  as  a  pisiol,  is  guilty  of  carrying  con- 

ir  ttie  infliction  of  injury,  but  they  cealcd  weapons.     Hutchinson   v.   State. 

dc  any  deadly  weapon  by  which  a  6a  Ala.  3;  s.  c,  34  Am.  Rep.  i.     Compart 

\n  may  be  wounded  by  cutting  or  Cook  v  Stale,  1 1  Tex.  App.  19.  where  it 

ling,  as  a  chisel.    Com.  i/.  Branham,  was  held  that  alt  the  essential  parts  must 

ih  (Ky.),  387.  be  in  the  possession  of  the  party  carry- 

the  trial  of  one  for  unlawfully  carry-  ing  the  pistol,  and  that  carrying  a  pistol 

'brass  knucks,"  it  was  proved  that  without  a  cylinder  is  not  unlawful. 

mucks  were  made  of   lead.     Hild,  A  pistol  need  not  be  loaded  to  come 

"brass   knucks"  was  used    as   the  within  the  statute.     State  v.   Diuan,  6 

-.  at  a  weapon,  and  it  made  no  differ-  Rlackf.  (Ind.)  31;  Ridenour  v.  Sute,  65 
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8.  Carried  About  the  Perion. — Where  a  statute  makes  it  an  often 
to  conceal  a  weapon  "  about  the  person,"  it  will  be  sufficient  if  it 
concealed  near,  in  close  proximity  to  the  person,  within  com 
nient  control  and  easy  reach  so  that  it  can  be  promptly  used.* 

4.  What  ii  Concealment. — Where  a  statute  prohibits  only  the  can 

ing  of  "  concealed  "  weapons  the  word  "  concealed  "  means  wilfu 

and  knowingly  covered  and  kept  from  sighL 

Ind.  411;  Gamblin  ii.Siate,  45  Miss.  65S;  the   defendant.     State   v.   Roicd,  S6 

State  V.  Wardlaw.  43  Ark.  73,     Bnt  see  Car.   701;    State  v.   Gilbert,  87  N.  C 

Carr  v.  State,  34  Ark.  448.  nhere  it  was  537:  State  v.  McManus,  89  K.  Car.  ;; 

held   that  to  constitute   the   offence   of  On  trial  of  an  indictment  for  carry 

wearing  concealed  weapons,   under  the  a  weapon  concealed,  it  was  shown  11 

statute,  the  implement  must  be  carried  defendanthad  two  pistols  buckled  aroc 

about  the  person,  to  be  always  accessible  bim  without  scabbards  and  naked  0 

for  ust  [n  fight,  and  so  hidden  from  gen-  belt,   on   the    outside    of    bis    dothi: 

cral  view  as  to  put  others  off  their  guard.  Htld,  Ibat  the  presumption   of  conc< 

If  a  pistol,  not  loaded,  or  unfit  for  use,  ment  raised  by  the  suiule  was  rcbutt 

this  rebuts  the  presumption  that  it  was  and  the  defendant  not  guilty.     State 

carried  as  a  weapon.     If  a  pistol  be  worn  Roten.  86  N.  Car.  701. 

concealed,  the  jury  may  presume  that  it  A  charge  which  assumes,  as  a  fact,  l 

was  loaded  and  worn  as  a  weapon.     But  "  there  is  no  proof  as   to  whether 

this  is  a  presumption  of  fact,  and  not  of  witness  looked  to  see  whether  the  defe 

Ian.  and  may  be  rebutted  by  proof.  ant  had  a  pistol  or  not."  when  the  • 

1.  So   held  where  a  pistol   was   con-  ness  had  testified  that  he  passed  witl 

ceaied  in   a  basket   on   the   defendant's  a  few  feet  of  the  defendant,  while  ly 

lap.     Stale  EJ.  McManus,  89  N.  Car.  555.  on  thegrounddrunk, '' but  did  ootezi 

A  person  who  being  in  the  room  of  ine  him,"  is  properly  refused;  nor  CO 

another  in  which  there  are  several  per-  it  be  affirmed,  as  matter  of  law.  that  1 

sons  has  a  pistol  in  his  vest-pocket,  and  less     the     witness,     while    paasii'g 

wilfully  or  knowingly  covers  or  keeps  it  ''  looked  to  see  whether   the   defend 

from  sight,   violates  the  statute.     Owen  had  a  pistol  or  not,  there  could  be  00 

V.  Slate,  31  Ala.  387.  fcrence   that   the   pistol   was   then  c 

A  charge  that  a  person  carried  a  pistol  ceaied."  which  another  witness  saw  in 

about  his  person  is  supported  by  proof  hand  a  short  time  previously.     Farle; 

that  he  carried   it  in  bis   hand.     Wood-  Slate,  72  Ala.  170, 

ward  V  State,  5  Tex.  App.  396.  In  a  prosecution  forcanying  concea 

fl.  Owen  V.  Stale.  31  Ala.  387.  weapons,  the  evidence  showed   that 

It  is  sufficient  if  it  is  so  covered  that  it  defendant   was   watching  a  water  me 

is  hidden  from  ordinary  observation,  al-  patch,  which  had  been  previously  def 

though  it  may  have  been  discovered  by  dated,  until  her  fatherand  brother  sbo 

close  inspection,     Jones  v.  Stale,  51  Ala.  return  from  a  school  meeting  to  wh 

16;   State  V,  Johnson.   16   S.   Car.    187;  they  had  gone;  that  she  took  a  re  vol 

Sulton  V.  Stale,  13  Fla.  135.  from  the  house  with  her.  carrying  il 

To  constitute  (he  offence  of  carrying  her  hand,  in  the  box  in  which  it  had  bi 

a  concealed  weapon,  it  must  be  worn  or  purchased;  that,  while  at  the  melon  pat 

carried  sc  that  persons  near  enough  to  she  heard  her  father  and  brother  com 

see  it.  if  il  was  not  concealed,  cannot  see  home   and   some   men   following   the 

it  with  ordinary  observation.     Street  ti,  Ibreatening  Id  beat  her  brother;  that! 

Slate,  67  Ala.  87.  look  the  revolver  from  the  ground  wb 

Bui  a  pistol  carried  in  the  belt  with  the  it  had  been  lying,  and.  carrying  it  in  1 

greatest  part  exposed  is  carried  openly  hand,  went  to  her  brother's  rescue  i 

under  such  statute.     Stockdale  v.  State,  succeeded  in  getting  him  away  from 

33  Ga.  335:  Kiilelt  v.  Sutc,  33  Ga.  393.  men;  that  the  revolver  was  al  no  ti 

dnn/in  Sutton  v.  State,  I!  Fla   135.  concealed,  unless  it  was  when  thedefei 

A  pistol  partly  Stuck  in  a  pocket  and  am  folded  her  arms  at  ibc  scene  of  c 

parity  exposed  is  a  "  concealed"  weapon  lurbance.     Held,  that  the  evidence  d< 

within  the  meaning  of  the  statute.     Stale  not  make  a  case  against  the  defends 

V.  Biai.  37  La,  Ann.  359.  for  carry  ing  concealed  weapon*.     Sm 

The  possession  of  a  weapon  is  prima  v.  State,  69  Ind.  140. 

/acit   evidence   of   its   concealment,  but  One  accus^ed    of    carrying    concea 

such  evidence  may  be  rebutted  by  proof,  weapons  cannol  show  that  he  was  in  1 

The  burden  of  proof  is,  however,  upon  habit  of  carrying  the  weapon  openly,  a 
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9.  Statutory  Xzemptiona. — The  statutes  generally   exempt   some 

specially   designated    persons,^  as    travellers,*    officers    of    the 

•d  \\  concealed  only  at  the  time  charged,  weapons,  lo  wit,  a  bowie-knife  and  also 

Vublngion  V.  State.  36  Go.  343.  a  dirk  or  dagger."  it  is  not  necessary  in 

Wbere  on  the  trial  of  one  indicted  for  order  to  conviction  10  prove  that  he  car- 

irrjiag   concealed     weapons    evidence  ried  both  a  bowie-knife  ai 

ru  efvcD  of  his  having  been  teen  once  ger.     -       ■    ■       ' 

rforc  wearing  mch  weapon  under  cir-  Qcien 

:inEiaDce9  which  implied  ibal  such  was  407; 

s  general   practice,  he  was  Convicted,  On  a  trial  upon  an  indictment  for  car. 

id  ibe  judgment   affirmed.     Hicks   v.  ryingadeadly  weapon  one  witness swdre 

)m.,  7  GratL  (Va.)  397.  that  during  a  quarrel  between  him  and 

Wbcre  the  carrying  of  arms  In  an  open  the  defendant  he  saw  a  pistol  about  the 

inner  is  not  prohibited,  and  such  privi-  person  of  the  latter.     Anolber   witness 

E  is  abused,  the  party  abusing  it  will  swore   that  he   saw   no  pistol;  that   he 

liable  to  an  action  at  common  law.  looked  sharp  and  must  have  seen  one  if 

ite  17.  Roten,  S6  N.  Car.  701.  the  defendant  had  it  about  his  person. 

rhe  oHence  of  riding  or  going  armed  Htld,  that  both  witnesses  may  have  sworn 

Ji  nniuual  and  dangerous  weapons,  10  truthfully,  bur  chat  the  preponderance  of 

Icmw  o(  the  people,  is  an  ofience  at  the  evidence  was  in  favor  of  the  positive 

Dmoa  law.  and  is  indictable.     A  man  evidence  of   the  prosecutor.     FiUgerald 

,y  carry  a  gun  for  any  lawful  purpose  v.   Slate,  li  Ga.  213;  Haskcw  11.  State, 

business  or  amusement,  but  he  cannot  7  Tex.  App.  107. 

about  with  that  or  any  other  danger-  Carrying  a  navy  pistol  in  a  scabbard 

s  weapon  to  terrify  and  alarm,  and  in  on  a  saddle  while  riding  along  a  public 

[:h  manner  as  naturally  will  terrify  and  road  is  a  violation  of  a  statute  probibiling 

utn  a  peaceful  people.     It  is  the  wick-  carrying  an  army  pistol  otherwise  than 

porpose  and  the  mischievous   result  openly  in  the  handi.     Barton  v.  Slate,  7 

licb  essentially  constitute   Ibe  crime.  Baxt.  (Tenn.)  105. 

lie  V.  Huntley,   3   Ired-  L-  (N.  Car.)  I.  Exp.    Boland,    11   Tex.  App.   15Q; 

S.  Reynolds  v.  Slate,  [  Tex.  App.  &17. 

Oa  the  trial  of  a  defendant   charged  S.  TnTcUm. — A   traveller  under  the 

th  carrying  a  concealed  deadly  weapon  sUluCe  is  one  who  goes  a  distance  from 

t  concealment  alleged   is    a    material  home  beyond  Ibe  circle  of  his  acquaint- 

n,  and  unless  proved  a'convietion  can-  ances.     It  must  be  wiihout  his  ordinary 

lot  be  sustained.     RidenouT  v.  Slate.  65  habits,  business,  or  duties.     Gholson  11. 

nd.  411;  Smith  V.  State,  69  Ind.   140;  State,  53  Ala.   519;   s.  c,  J5  Am.  Rep. 

}ursi  V.  Stale,  89  Ind.  133,  134;  State  v,  653. 

ofanson.  16  S.  Car.  1S7.  But  the  length  of  the  dislaoce  travelled' 

Where  there  is  any  evidence  tending  is  immaterial.     Lockell  v.  Stale,  47  Ala. 

o  show  that  the  weapon  was  not  con-  41.    In  this  case  a  passenger  on  a  railway 

caled,  it  is  error  lo  refuse  10  charge  the  train  for  the  distance  of  28  miles,  seeking 

Dry  on  request   that   they  must  acquit  employment,  was  held  to  be  travelling. 

be  defendant  unless  they  are  convinced  One  making  a  two  days'  journey  on  a 

nom  all  the  evidence  that  he  did  carry  river  raft  is  a  traveller.     Baker  v.  State, 

:  concealed  about  his  person.     Jones  v,  49  Ala.  350. 

tale,  51  AbL  16.  One  travelling  in  the  neighborhood  of 
To  justify  a  conviction  on  the  charge  his  house,  although  in  another  county,  Is 
'.  carrying  concealed  weapons  there  not  a  traveller  under  the  statute.  Smith 
■oald  be  certainty  in  proof,  such  as  w.  Stale,  3  Heisk.  (Tenn.)  511. 
MtM  amount  to  that  which  is  morally  Nor  a  person  daily  returning  lo  his 
taio.  Aconvictionupon  the  following  home  in  the  country  from  his  business  in 
idence  was  held  to  be  void:  "  I  saw  the  city.  Eslava  v.  State.  49  Ala.  355. 
■ell  around  the  waist  of  defendant.  I  One  who  is  goin^  from  home  by  the 
r.  nndemeath  the  coat  of  defendant,  highway  to  a  definite  point  far  enough 
a[  I  took  to  be  the  handle  of  a  pistol,  distant  lo  carry  him  beyond  the  circle  of 
]k]  nol  look  like  the  handle  of  a  knife,  his  neighbors,  and  to  detain  him  through- 
like  tbe  handle  of  a  pistol.  Would  out  the  dav,  and  not  within  the  routine 
^ivear  tluu  what  1  saw  was  a  pistol."  of  his  daily  tjusiness,  is  upon  a  journey 
Hb  V.  Slate,  10  Tex.  App.  420.  within  the  meaning  of  the  exception  in. 
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law,^  persons  who  are  threatened  with  bodily  harm^  or  who  are  on 
their  own  premises,*  from  the  operation  of  the  statute.* 

iJ^^Noiu  a,  3f  and  4  art  on  Pages  4x3  and  4x4.) 

The  privilege  given   by  a  statute  to  fence,  or  even  from  carrj'ing  them  from 
carry  a  weapon  concealed  about  the  per*  place  to  place  for  an  innocent  purpose, 
son  when  travelling  begins  when  one  is  Maxwell  v.  State.  38  Tex.  112. 
setting  out  on  a  journey,  and  continues  In  a    prosecution    for    carrying    con- 
until  he  reaches  home.     Coker  v.  State,  cealed  weapons  the  evidence  showed  that 
63  Ala.  95.     In  this  case  the  accused  was  at  the  time  of  the  alleged  offence,  and 
held  to^ be  impcoperly  convicted  for  car-,  before  and  since,  the  defendant  resided 
rying  a  concealed  weapon  while  return-  in  P.  county,  was  extensively  engaged  in 
ing,  and  near  bis  own  residence,  from  a  the  stave  business,  having  stave  yards  in 
collecting  trip  which  had  taken  him  some  various  places  in  that  and  an  adjoining 
40  miles  from  his  home.  county,  that  he  travelled  from  his  resi- 
"  Travelling"  and  *' setting  out  on  a  dence  in  a  buggy  to  and  from  these  sev- 
journey"  are  used  in  the  statute  in  the  eral  places  in  attending  to  his  said  busi- 
popular  meaning  of  the  terms,  and  it  is  ness.  and  was  so  engaged  three  fourths 
impossible  to  lay  down  any  unbending  of  his  time.     On.  the  day  of  the  alleged 
rule  or  determine  the  distances  which  offence,  while  travelling  in  his  business, 
will  characterize  the  act  as  a  journey  or  he  stopped.  22   miles  distant  from  his 
the  actor  as  a  traveller.     Much  must  de«  home,   at  a  picnic    in   P.   county,   and 
pend  on  the  circumstances  of  each  par-  while  there  made  a  harmless  exhibition 
ticular  case.     The  fact  of    leaving   the  of  a  pistol  to  one  person,  and  then  re- 
neighborhood  of    one's    immediate    ac-  placed  it  in  his  pocket.     Held,  that  the 
quainiances  and   friends,   going  among  defendant  was    a    traveller    within    the 
strangers,  and,  possibly,  the  purpose  and  meaning  of  the  statute,  and  the  evidence 
object  in  view,  are  circumstanced  to  be  insufficient  to  sustain  a  conviction.  Burst 
weighed    by    the    jury    in    determining  v.  State.  89  Ind.  133. 
whether  the  defendant  was  travelling,  or  1.  Offleers  of  the  Law. — Irvine  v.  State, 
setting  out  on  a  journey,  so  as  to  excuse  18  Tex.  App.  51;  Summerlin  v.  State,  3 
the  carrying  of  weapons  concealed  about  Tex.  App.  444;  Rainey  v.  State.  8  Tex. 
hi$  person.     There  may  be  cases  so  plain  App.  62;  Snell  v.  State,  4  Tex.  App.  171. 
that  the  presiding  judge  mav,  as  matter  Though  not  technically  a  peace-officer 
of  law,  instruct  the  jury  that  the  defend-  or  a  policeman,  a  sergeant  or  under- 
antwasorwas  not  travelling  or  setting  officer    in    the  penitentiary  service    is, 
out  on  a  journey.     But   when  the  only  while  in  charge  of  a  convict  camp  and 
evidence  in  the  case  was,  that  defendant  engaged  in  dufies  incidental  thereto,  a 
was  setting  out  by  railroad  to  a  place  in  **  civil  officer  engaged  in  the  discharge  of 
another  county,  distant  by  railroad  forty  official  duty,"  within  the  meaning  of  the 
miles,  and  by  dirt  road  twenty  miles,  and  Code,  and  as  such  is  expressly  exempt 
the  court  charged  the  jury  this  was  not  from  amenability  for  carrying  a  pistol, 
setting  out  on  a  journey,   held^   error.  Carmichael  v.  State,  ii  Tex.  App.  27. 
Wilson  z/.  Stale,  68  Ala.  41.  To  give  an  officer  the  benefit  of  the 
Whether    a    traveller    was    "upon    a  exemption  of  the  statute  against  carrying 
journey'*  in  the  spirit  of  the  law  against  a  pistol,  he  must  produce  the  process 
wearing  concealed  weapons,  while  stop-  under  which  he  claims  to  have  acted,  or 
ping  at  a  town  on  his  way,  is  a  question  a  certified  copy  thereof,  if  in  existence, 
for  the  jury,  upon  all  the  circumstances  Beasley  v.  State,  5  Lea  (Tenn.),  705. 
before  them.     His  intent  governs,  and  The  exemption  only  applies  in  favor 
the  question  of  fact  is,   w^s  he  really  of  an  officer  while  actually  engaged  in 
prosecuting  his  journey,  only  stopping  executing  process,  or  searching  for  and 
for  a    temporary   purpose,   or    had    he  arresting  criminals.     Miller  v.  State,  6 
stopped  to  stay  awhile,  mingling  gener-  Baxt.  (Tenn.)  450;   Bremer  v.  State,  6 
ally  with  the  citizens,  either  for  business  Baxt.  (Tenn.)  446;   State  v.  Hayne,  88 
or  pleasure.     Carr  v.  State,  34  Ark.  448.  N.  Car.  625;  State  v.  Wisdom,  84  Mo. 

One  passing  through  a  country  at  a  177. 

rate  of  ten  miles  a  day  with  cattle  to  The  provisions  of    the  act  of   1879, 

market  is  a  traveller.     Rice  v.  State,  10  making  it  lawful  for  officers  and  police- 

Tex.  App.  288.  men,  under  proper  circumstances,  to  %o 

A  Texas  act  prohibiting  the  carrying  armed,   does  not  extend    to  a    private 

of  deadly  weapons  was  not  intended  to  detective,  appointed  by  a  mayor,  under 

prevent  persons  travelling  in  buggies  or  a  city  ordinance  clothing  him  with  power 

carriages  upon  the  public  highway  from  to  ferret  out  felonies  and  make  arrests, 

placing  arms  in  their  vehicles  for  self-de-  if  he  had  no  warrant  or  capias  at  the 
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time  he  carried  the  pistol.      Horn  v,  hama,  was  admissible.     Hardin  v,  State^ 

State,  6  Lea  (Tenn.),  335.  63  Ala.  38. 

A  person  summoned  by  an  officer  to  That  defendant's  life  was  in  danger 
attend  him  as  one  of  the  posse  to  assist  was  held  not  to  be  a  defence  for  carrying 
in  the  execution  of  a  search  warrant  a  weapon  near  an  election  poll.  Living- 
cannot  be  convicted  for  carrying  deadly  ston  v.  State,  3  Tex.  A  pp.  74. 
weapons  while  thus  employed,  though  In  a  prosecution  for  carrying  a  con- 
he  may  in  company  with  the  officer  and  cealed  pistol,  the  defence  being  that  the 
while  under  his  orders  have  gone  in  a  defendant  had  been  threatened  with,  and 
direction  which  he  was  not  required  to  had  good  reason  to  apprehend,  an  at- 
go  in  executing  the  process.  O'Conner  tack,  it  is  not  permissible  for  him  to 
V,  .State,  40  Tex.  27.  show   that  a  person  to  whom   he  had 

But  a  tax  collector,  while  engaged  in  spoken  of  the  threat  advised  him  to  arm 

distraining  property  from  taxes,  can  be  himself.     Berney  z/.  State,  69  Ala.  233. 

indicted  for  carrying  a  pistol.     Gayle  v.  To  make  out  a  threatened  or  appre- 

State,  4  Lea  (Tenn.),  466.  bended  attack,  as  a  defence  to  a  prosecu- 

S.  Threatened  with  Bodily  Harm. —  tion  for  carrying  concealed  weapons,  the 
Carrying  a  pistol  concealed  in  violation  defendant  ofifered  in  evidence  a  letter 
of  a  statute,  even  for  self-protection,  is  written  by  the  prosecutor  to  the  chief  of 
not  excused  by  a  communication  of  police,  in  which  the  writer  stated  **  that 
threats  of  violence  made  against  the  he  did  not  wish  to  violate  the  law,  nor  to 
defendant.  State  v.  Speller,  86  N.  Car.  be  arrested  for  violating  the  law,  but 
697.  See  Carroll  v.  State,  28  Ark.  99;  s.  that  he  understood  the  defendant  had 
c,  18  Am.  Rep.  538;  Coffee  v.  State,  4  made  threats  against  him,  and  was  there- 
Lea  (Tenn.),  245.  fore  carrying  a  pistol  concealed  about 

Reasonable  ground  to  apprehend  an  his  person."    Held^  that  the  contents  of 

attack  at    a    dangerous    locality  which  the  letter  could  not  be  garbled   by  the 

defendant  visited  about  daybreak  will  defendant,  but  must  be  taken  altogether 

not  be  a  sufficient  excuse  for  carrying  a  as  written;  and  that  the  court  properly 

concealed  weapon  procured  for  that  visit  refused  a  charge,  requested  b^  him,  to> 

late  in  the  day  at  a  locality  not  shown  to  the  effect  **that  what  was  said  in   the 

be  dai>gerous.     Chatteaux  v.  State,  52  letter  about  any  threats  made  by  him 

Ala.  388.  could  not  be  considered  by  the  jury  as 

Evidence  that  defendant  had  been  shot  evidence."     To  make  out   the   defence 

at  by  strangers  more  than  two  years  ago,  of  a  threatened  or  apprehended  attack, 

and  that  ever  since  he  carried  a  pistol  in  within  the  statutory  exception,  the  motive 

self-defence,  was  held  to  be  irrelevant,  (or  purpose)  of  carrying  the  weapon  must 

Hopkins  v.  Com.,  3  Bush  (Ky.),  481.  be  defence  against  violence,  threatened 

In   Kentucky  it    has  been  held  that  or  apprehended.     If  offence   instead  of 

where  a  person  has  reasonable  grounds  defence — a  meditated  attack  on  another, 

to  believe  that  his  person  or  the  person  and  not  an  apprehended  attack  by  him — 

of  some  member  of  his  family  will  be  in  be  the  real  motive,  the  party  is  guilty  of 

immediate  danger  of  violence  or  crime  at  violating  the  statute;  and  as  bearing  on 

the  hands  of  another  whenever  that  per-  this  question,  the  conduct  and  declara- 

son  is  present,    then  he  may   lawfully  tions  of  the  accused  and  the  prosecutor, 

carry  concealed  weapons  whenever  and  during    an    altercation  and    subsequent 

wherever  he  has  reasonable  ground  to  rencontre  between  them,  out  of  which 

apprehend  that  he  will  encounter  such  the  prosecution  arose,  are  relevant  and 

person  and    be  exposed  to  the  appre-  competent  evidence.      To  establish  the 

hended    danger.      Bailey    v.  Com.,   11  defence  of  a  threatened  attack,  the  threat 

Bush  (Ky.),  ^2.     See  Polk  z/.  State,  62  must  be  real,  and  not  simply  apparent  or 

Ala.  237.  simulated;  but,  to  make  out  an  appre- 

In  a  trial  on  an  indictment  for  carrying  hended  attack,  it  is  sufficient  to  show 

concealed  weapons  it  was  proved  that  facts  which  may  convince  the  jury  that 

the  accused  had  previously  been  taken  he  had  good   reason  to  apprehend  an 

from  his  home  at  midnight  by  certain  attack — as  reports  of  threats,  believed  to 

armed  men,  and  that  he  received  notice  be  true,  though  not  true  in  fact;  hostUe 

of  threats  made  by  them  to  do  so  again,  demonstrations;  preparations  for  attack,, 

and    that   they  had   no  scruples  about  real  or  apparent,  and  the  entire  conduct 

shooting  him.    Ileld^  that  evidence  that  of  the  parties.     Shorter  v.  State,  63  Ala. 

these  men  were  prowling  through  the  129,  citing  Baker  v.  State,  49  Ala.  350; 

country,  armed  and  without  any  employ-  Eslava  v.  State,  49  Ala.  355;  Stroud's 

meotf  sometimes  for  a  while  in  Georgia,  Case,  55  Ala.  77;  McManuk  v.  State,  36 

dodging  in  and  out  of  the  State  of  Ala-  Ala.  285 ;  Mitchell  v.  State,  60  Ala.  36. 
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6.  The  Intent. — The  implement  must  be  worn — that  is,  placed 
about  the  person,  and  carried  around  in  some  way,  to  be  at  all 
times  accessible.  If  it  is  merely,  and  in  good  faith,  being  trans- 
ported, to  be  repaired,  or  given  to  another,  or  for  purposes  of  trade, 

or  any  other  object,  save  to  be  used  in  fight,  it  cannot  be  said 
to  be  worn.* 

Under  a  statute  prohibiting  the  carry-  as  a  tenant,  even  at  will  or  by  suffer- 
ing of  concealed  weapons,  the  exception  ance,  or  an  agent  or  overseer,  or  any 
in  favor  of  a  person  "being  threatened  one  else  who  is  vested  with  the  right  of 
with,  or  having  good  reason  to  appre-  dominion,  is  the  owner  of  land  within 
hend  an  attack,"  was  construed  to  justi-  the  meaning  of  the  statute  against  carry- 
fy  the  carrying  of  such  weapons  as  a  ing  concealed  weapons.  A  mere  ser- 
means  of  defence  only  against  such  vant  or  hireling  who  is  found  with  a 
threatened  or  apprehended  attack,  and  concealed  weapon  on  the  premises  of 
not  as  a  means  of  offence  by  a  person  his  employer  is  not  on  his  own  premi* 
who  intended  to  provoke  an  attack,  ses,  and  is  guilty  under  the  act.  State 
though  he  had  been  threatened;  but,  to  v.  Terry,  93  N.  Car.  585. 
make  out  this  justification,  it  was  suffi-  A  mere  contractor  and  supervisor  of 
•cient  for  the  defendant  to  show  such  the  erection  of  a  building  for  another 
threats  or  apprehended  attack,  and  he  cannot  carry^weapons  about  the  building 
was  not  required  to  negative  an  offensive  as  upon  his  own  premises.  The  excep- 
purpose  or  intention  on  his  part.  Col-  tion  in  the  statute  protects  only  such  as 
lier  V.  State.  68  Ala.  499.  have  an  interest  or  estate  in  the  real 
8.  On  D«fondant'i  own  PremlMt. — Un-  property  which  constitutes  the  premises, 
der  a  statute  prohibiting  the  carrying  of  Kinkead  v.  State,  45  Ark.  536. 
weapons  '*  publicly  or  privately,  it  was  4.  Bnrden  of  Proot — Whether  the  bur- 
'held  that  it  makes  no  difference  whether  den  of  proof  that  the  accused  comes  un- 
the  offender  was  at  the  time  on  his  own  der  the  exceptions  under  the  statute  is 
farm  or  not.  Dycus  v.  State,  6  Lea  on  the  defendant,  or  whether  the  indict- 
(Tenn.),  584.  See  Carroll  z/.  State,  28  ment  must  negative  the  exceptions,  is  a 
Ark.  99;  s.  c,  18  Am.  Rep.  538.  Or  with-  question  on  which  the  decisions  are  not 
in  the  curtilage  of  his  own  abode.  Har-  unanimous.  The  following  cases  decide 
mar  t/.  State,  69  Ala.  248.  that  the  indictment  must  negative  the 
Where  the  statute  excepts  the  carrying  exceptions  :  State  v.  Clayton,  43  Tex. 
of  weapons  "on  his  or  her  own  premises  410:  State  v,  Duke,  42  Tex.  455;  Smith 
or  at  his  or  her  own  place  of  business,"  v.  State,  42  Tex.  464;  Young  v.  State, 
this  refers  only  to  a  particular  locality,  42  Tex.  462;  Leatherwood  v.  State,  6 
as  the  farm,  store,  shop,  or  dwelling-  Tex.  App.  244;  Summerlin  v.  I^taie,  3 
place,  but  does  not  authorize  the  carry-  Tex.  App.  444;  State  t/.  Carter,  36  Tex. 
ing  of  concealed  deadly  weapons  while  89;  Hill  v.  Slate,  53  Ga.  472. 
hunting  for  stock  in  the  woods.  Baird  Others  decide  that  the  burden  of  proof 
V,  State,  38  Tex.  599.  is  on  the  defendant.  State  v.  Maddox, 
On  trial  of  an  indictment  for  carrying  74  Ind.  105:  Wiley  v.  State,  52  Ind.  516; 
a  concealed  weapon  off  the  defendant's  State  v.  Williams,  29  N.  Western  Repr. 
own  premises,  the  jury  found  specially  (Iowa)  801;  State  v.  Jackson,  i  Lea 
that  defendant,  a  minor,  was  seen  with  (Tenn.),  680;  Beasley  v.  State,  5  Lea 
a  pistol  in  a  public  road  which  ran  over  (Tenn.),  705;  Territory  v.  Burns,  9  Pac. 
his  father's  land,  and  the  judge  ruled  he  Repr.  (Mont.)  432;  Com.  v,  McClana* 
was  not  guilty.  Held,  no  error.  In  ban,  2  Mete.  (Ky.)  8:  State  v.  Hedrick, 
contemplation  of  law  the  son  was  not  off  2  Western  Repr.  (Mo.)  591;  State  v, 
his  own  premises.  State  v.  Hewell,  90  Hayne,  88  N.  Car.  625. 
N.  Car.  705.  When  there  is  an  exception  in  the  en- 
One  indicted  for  carrying  concealed  acting  clause  of  a  statute,  it  must  be 
weapons  off  his  premises  cannot  defend  negatived  in  the  indictment,  but  when  a 
fiimself  by  proving  that  he  carried  the  statute  contains  provisos  and  exceptions 
weapon  on  his  own  property  when  in  fact  in  distinct  clauses  it  is  not  necessary  to 
such  property  had  been  leased  to  an-  state  that  the  defendant  does  not  come 
other,  and  the  lease  gave  him  no  author-  within  the  exceptions,  or  to  negative  the 
ity  to  enter  thereupon.  Zallner  v.  State,  proviso  it  contains.  Wilson  v.  State,  33 
15  Tex.  App.  23.  Ark.  557. 
One  who  is  in  the  occupation  of  land  5.  Carr  v.  State,  34  Ark.  448  ;  s.  €.,36 
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Am.   Rep.   15 ;    Page  v.  State,  3  Heisk.  the  purpose  of  joining  in  a  chase  for  a 

(Tenn.)  198.    But  see  Cutsinger  v.  Com.,  bear,  returning  the  pistol  soon  after  the 

7  Bush  (Ky.).  392.  where  it  was  held  that  return  from  the  chase,  he  is  not  guilty  of 

one  who  carried  a  pistol  from  the  seller  going  armed  in  the  sense  of  the  law. 

to  the  purchaser  merely  for  the  sake  of  Moorefield  v.  State,  5  Lea  (Tenn.),  348. 

accommodation   was    guilty.     And    see  Pfoof  that  defendant  merely  picked  up 

State  V,  Martin,  31   La.  Ann.  849,  and  a  pistol,  held  it  in  'his  hands  for  a  few 

Walls    V.   State,    7    Blackf.   (Ind  )   572,  minutes,  and  then  replaced  it,  will  be  a 

where  it  was  held   that  the  motive  for  good  defence.     Brooks  v.  State,  15  Tex. 

carrying    the     pistol    was    immaterial.  App.  88. 

Morton  v.  State.  46  Ga.  292.  Where  one  finds  a  pistol  on  the  road 

If  one  carry  a  pistol  off  his  own  prem-  and  carries  it  home,  he  does  not  infringe 

ises,  concealed  about  his  per^n,  for  the  on   the  statute.     Mangum   v.  State,   15 

purpose  of  hunting,  he  is  guilty  of  a  vio-  Tex.  App.  362. 

lation  of  the  statute.     State  v.  Woodfin,  One  is  not  guilty  of  a  violation  of  the 

87  N.  Car.  526  ;  Titus  v.  State,  42  Tex.  statute  prohibiting  the  carrying  of  con- 

578.  cealed  weapons,  where  it  appears  that  he 

To  conceal  a  weapon  means  some-  had  a  pistol  in  his  pocket  for  the  purpose 
thing  more  than  the  mere  act  of  having  of  delivering  it  to  the  owner  who  had 
it  where  it  may  not  be  seen.  It  implies  sent  him  for  it.  The  facts  here  show 
an  assent  of  the  mind,  and  a  purpose  to  that  there  was  no  criminal  intent  State 
so  carry  it  that  it  may  not  be  seen.  And  v,  Brodnax,  91  N.  Car.  543. 
to  hold  that  a  merchant,  who,  having  If  a  man  carry  a  deadly  weapon  con- 
just  purchased  a  pistol  with  a  view  to  his  cealed  about  his  person,  off  of  his  own 
trade,  and  in  carrying  it  from  one  store  premises,  for  the  purpose  of  trading  it 
in  a  town  to  another  for  the  purpose'  of  off,  and  the  jury  believe  that  such  is  his 
having  it  packed  with  other  goods,  purpose,  he  is  entitled  to  an  acquittal, 
thoughtlessly  puts  it  in  his  pocket,  not  State  v.  Harrison,  93  N.  Car.  605. 
caring  and  not  thinking  whether  it  could  Carrying  a  pistol  to  or  from  a  repair 
be  seen  or  not,  is  guilty  of  a  criminal  shop  for  repairs  is  not  *'  carrying  con- 
violation  of  the  laws  of  his  country,  is  cealed  weapons,"  even  though  he  fires  it 
more,  we  think,  than  was  ever  contem-  off.  Pressler  v.  State,  19  Tex.  App.  52; 
plated  by  those  who  framed  the  law  upon  s.  c,  53  Am.  Rep.  383. 
the  subject,  and  very  certainly  seems  far  The  statements  of  a  defendant  of  his 
removed  from  the  mischief  that  it  was  intended  use  of  a  pistol  at  the  time  he 
intended  to  remedy.  State  v,  Gilbert,  87  borrowed  it  of  the  witness,  and  a  like 
N.  Car.  527.  statement  when  he  exhibited  it  to  another 

Where  one  bought  a  pair  of  pistols,  witness,  were  admissible  in  evidence  as 

and  carried  them  from  the  store  to  an-  part  of  the  res  gesta,     Wilson  v.  State, 

other  store  to  buy  ammunition  for  them,  33  Ark.  557. 

and  thence  home,  it  was  held  not  to  be  An  indictment  for  being  armed  with  a 

a  violation  of  the  statute  for  want  of  any  dangerous  weapon  when  arrested   by  a 

criminal   intent.     Waddell   v.   State,  37  police  officer  on  a  warrant  must  aver  that 

Tex.  355  ;  Christian  v.  State,  37  Tex.  475.  the  arrest  was  lawful  or  that  the  officer 

Compare  Hilliard  v.  State,  37  Tex.  358.  was  authorized    to    make  it.     Com.  v, 

A  letter  written  by  a  third  party  to  the  Doherty,  103  Mass.  443. 

chief  of  police,  stating  that  the  writer  In  an  indictment  charging  the  carrying 

*'  understood    that    the  defendant    had  of  concealed  weapons  the  intent  need  not 

made  threats  against  him,  and  that  he  be  expressed.    State  z^.  Judy,  60  Ind.  138  ; 

was     consequently    carrying    concealed  State  v.  Swope,  20  Ind.  106 ;    Walls  v, 

about  his  (>erson  a  pistol,"  was  held  to  be  State,  7  Blackf.  (Ind.)  572  ;  State  v.  Mc- 

competent  evidence  to  go  to  the  jury  to  Manus,  89  N.  Car.  555;  Pickett  v.  State, 

show  the  intentions  of  the  defendant.  10  Tex.  App.  290 ;  State  v.  Williams,  29 

Shorter  v.  State.  63  Ala.  129.  N.  Western  Rep*r  (Iowa),  801. 

One  who  had  to  use  a  pistol  in  a  part  Carrying  a  weapon   concealed  about 

he  had   to  play  in   a  school  exhibition  the  person  is  necessarily  an  act  contin- 

concealed  it  about  his   person  on  a  dif-  uous  in  its  nature  ;  and  where  it  appears 

ferent  day  from  that  on  which  the  exhibi-  that    the    defendant,   while    visiting    a 

tion  was  to  take  place,  and  used  it  in  a  neighboring  plantation,  and  inviting  the 

personal    difficulty.     Held^  that  he  was  residents  to  a  dance,  exhibited  a  pistol 

not  entitled  to  an  acquittal  on  the  charge  at  two  houses  some  fifty  or  sixty  yards 

of  carrying  concealed  weapons.    Preston  apart,  and  has  been  tried  and  convicted 

V,  State,  63  Ala.  127.  (or  acquitted)  on   the  testimony  of    the 

When  a  person  borrows  a  pistol  for  persons  at  one  of  the  houses,  he  cannot 
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What  Constitiit«        CONCEALMENT  OF  BIRTH.  tha  Olbnoe. 

COHCEALHEHT.  See  ATTACHMENT;  Fraud;  Insolvency; 
Insurance;  Limitation  of  Actions ;  Misrepresentation. 

COHCEALHEHT  OF  BIBTH.— In  England  and  the  United  Sutes 
statutes  have  been  enacted  making  it  a  criminal  offence  to  conceal 
the  birth  of  a  child.  These  statutes  vary  in  many  essential  par- 
ticulars, and  must  be  construed  according  to  their  own  peculiar 
requirements.  It  seems,  however,  that  their  general  intent  is  to 
make  the  concealment  of  the  birth  of  a  bastard  child  upon  which 
the  crime  of  murder  could  have  been  committed  criminal.^ 

What  Constitutes  the  Offence. — The  offence  being  purely  statutory, 
its  requirements  in  the  indictment  must  be  strictly  followed.  The 
statutes  make  heavily  punishable  what  of  itself  is  nearly  or  quite 
innocent,  simply  because  of  its  tendency  toward  an  unproved 
wrong.     Hence  the  interpretation  is  always  specially  strict.* 

be  again  prosecuted  on  the  testimony  of  been  convicted  upon  an  indictment  for 

the  persons  who  saw  him  at  the  other  the  concealment  of  the  birth." 

bouse.     Smith  v.  State,  79  Ala.  257.  Upon   a  prosecution  for  this  ofifence, 

A  person  who,  in  a  state  of  intoxica-  the  prosecutor,  after  establishing  the 
tion,  has  about  his  person  a  deadly  birth  of  the  child,  must  prove  the  secret 
weapon,  is  guilty  of  but  one  offence,  burying  or  other  disposal  of  a  dead  body, 
where  the  proof  shows  but  one  carrying  the  identity  of  the  body  with  that  of  the 
at  the  same  time  and  place,  and  he  can-  child  so  born,  and  the  endeavor  to  con- 
not  be  convicted  of  both  carrying  about  ceal  the  birth.  In  general,  the  evidence 
his  person  a  deadly  weapon  when  under  to  prove  the  first  point  will  also  tend  to 
the  influence  of  intoxicating  drink,  and  establish  the  last. 

for  carrying  concealed  a  deadly  weapon.        Where  the  bill  for  murder  was  not 

State  V.  Shelby,  90  Mo.  302.  found  by  the  grand  jury,  and  the  pris- 

1.  Desty  Am.  Crim.  Law,  §  90  a.    See  oner  was  tried  for  murder  on  the  coro- 

the  various  statutes.  ner's   inquisition,    it  was  held   that  she 

Some  of  the  statutes  make  the  offence  might  be  found  guilty  of  the  concealment, 

consist  in  concealing  the  *' death,*' others  R.  v,  Maynard,  Russ.  &  R.  240;  R.  v. 

the  **  birth,"  of  the  child;  the  idea  being  Cole,  2  Leach.  1095;  3  Camp.  371. 
that  it  is  a  badge  of  murder.     Bishop  on         Upon  an  indictment  for  the  murder  of 

Stat.  Crimes  (2d  Ed.),  i^  77o.  a  child,  any  person,  on  failure  of  the 

The  offence  of  concealing  the  birth  of  proof  as  to  the  murder,  may  be  now  con- 

a  child  was  first  provided  against  by  the  victed  by  the  statute  of  endeavoring  to 

21  Jac.  L,  c.  27,  which  was  repealed  by  conceal  the  birth.     Formerly  no  person 

the  43Geo.  IIL,  c.  58.    The  latter  statute  but  the  mother  could  be  so  convicted, 

was  also  repealed  and  the  offence   pro-  R.  v.  Wright,  9  C.  &  P.  154. 
videdforby  the  9  Geo.  IV.,  c.  31,  sec.  14.         The  date  of  the  parent  statute  of  21 

This  is  also  repealed;  and  now  by  the  24  Jac.  L,  c.  27,  is  1623,  sufficiently  early  to 

&  25  Vict.  c.  100.  sec.  60,  *'  if  any  woman  be  common  law  in  most  of  our  States, 

shall  be  delivered  of  a  child,  every  person  The  Pennsylvania  judges  do  not  include 

who  shall,  by  any  secret  disposition  of  it  in  their  list;  but  Kilty  says  it  was  re- 

the  dead  body  of  the  said  child,  whether  ceived  in  Maryland,  and  under  it  there 

such  child  die  before,   at,   or  after  its  were  in  early  times  numerous  convic- 

birth,    endeavor    to   conceal    the    birth  tions.     Bishop  on  Stat.  Crimes  (2d  Ed.), 

thereof,  shall  be  guilty  of  a  misdemeanor;  g  767. 

provided,  that  if  any  person  tried  for  the        S.  Bishop  on  Stat.  Crimes  (2d  Ed.),  § 

murder  of  any  child  shall  l)e  acquitted  769. 

thereof,  it  shall  be  lawful  for  the  jury  by        Some  statutes  require  that  it  must  ap- 

whose  verdict  such  person  shall  be  ac-  pear  that  the  child  was  bom  alive,  for 

quitted,  to  find,  in  case  it  shall  so  appear  where  the  child  was  stillborn  there  is  no 

in  evidence,  that  the  child  had  recently  crime.     Desty  Am.  Crim.  Law,  g  90  a, 

been  born,  and  that  such  person  did,  by  citing  State  v.  Ktrby,  57  Me.  30;  State  v. 

some  secret  disposition  of  the  dead  body  Joiner,  4  Hawks  (N.  Car.),  350;  State  v. 

oi  such  child,  endeavor  to  conceal  the  Love,  i  Bay  (S.  Car.),  167;  Douglass  v. 

birth  thereof,  and  thereupon  the  court  may  Com.,   8    Watts  (Pa.)^    538;    Boyles    v. 

pass  such  sentence  as  if  such  person  had  Com.,  2  S.  &  R.  (Pa.)  40;  Com.  zf.  Clark, 
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3  Ashm.  (Pa.)  105;  Pennsylvania  v,  Mc-  living  was  found  in  the  thicket  in  a  ditch 

Kee,  Addis  (Pa.),  33.    See  also  State  v,  with  about  six  inches  of  water,  the  child 

Conover,  4^Crim.  L.  Mag.  333.  being  bruised  about  the  head  and  other 

Under  a  statute  providing  that  "if  a  parts  of  its  body,  it  was  held  sufficient 

woman  is  willingly  delivered  in  secret  of  evidence  to  convict  the  mother.     Peters 

the  issue  of  her  body,  which  would  be  a  v.  State,  67  Ga.  29. 
bastard  if  born  alive,  and  conceals  the        An  indictment  against  a  mother  for 

death  thereof,  so 'that  it  is  not  known  concealing  the  death  of  her  child  must 

whether  it  was  born  dead  or  was  bom  allege  that  the  child  was  a  bastard.    Sul- 

alive  and  was  murdered,  she  shall  be  livan  v.  State.  36  Ark.  64.     See  Boyles 

punished,"    held,    that    if    the    child    is  r.  Com.,  a  S.  &  R.  (Pa.)  43;  Douglass  z^. 

proved  10  have  been  born  dead,  although  Com.,  8  Watts  (Pa.),  535;  Slate  v.  Love, 

she  concealed  its  birth  she  cannot  be  i  Bay  (S.  Car.),  167;  State  v.  Joiner,  4 

convicted.    State  v,  Kirby,  57  Me.  30.  Hawks  (N.  Car.),  350. 

The  secret  burying  or  other  secret  dts-        Oonoealment. — Where      the     evidence 

posal  of  the  body  of  a  dead  child,  born  was,  that  the  prisoner  had  been  delivered 

alive,   is  a  misdemeanor;    and  the  en-  of  a  child,  and  had  placed  it  in  a  drawer, 

deavor  to  conceal  the  birth  of  such  child  where  it  was  found  locked  up,  the  drawer 

is  also  a  misdemeanor.     State  v.  Stewart,  being    opened   by  a    key    taken    from 

93  N.  Car.  539.  the  prisoner's  pocket,  the  court  directed 

Other  statutes  do  not  require  that  the  an  acquittal,  being  of  opinion   that  the 

child  should  be  born  alive.     Bishop  on  former  statute  by  the  words  "  buried  or 

Stat.  Crimes  (2d  Ed.),  §  774;  R.  v.  Corn-  otherwise  disposed  of"  contemplate  a 

wall,  Russ.  &  Ry.  336;  R.  v.  Wright,  9  final  disposing  of  the  body.     R.  tr.  Ash, 

Car.  &  P.  754;  R.  V,  Coxhead,  i  C.  &  K.  2  Moo.  &  R.  293.    So  where  the  prisoner 

623.  had  placed  the  child  in  a  box  in  her  bed- 

An  indictment  for  concealing  the  death  room,  held  that  the  disposing  of  the  body 

of  a  bastard  child  must  expressly  and  must  be  in  some  ^lace  intended  for  its 

distinctly  allege  the  child  to  be  dead;  but  final  deposit.     R.  v.  Bell,  MS.  2  Moo.  & 

it  need  not  state  whether  the  child  died  R.   294.     These  authorities  have  since 

before,  at,  or  after  its  birth,  nor  how  the  been  overruled.     R.   v.   Goldthorpe,   2 

mother  endeavored  to  conceal  its  death.  Moo.  C.  C.  R.  244.     There  the  prisoner 

State  V,  Ellis,  43  Ark.  93;   R.  v.  Cox-  had  been  suspected  of  being  with  child, 

head,  i  C.  &  K.  623.  but  always  denied  it,  and  after  her  deliv- 

An  indictment  against  a  woman  for  ery  persisted  in  denying  that  she  had 
endeavoring  to  conceal  the  birth  of  a  been  delivered,  but  on  being  pressed  by 
child,  of  which  she  has  been  delivered,  the  surgeon  who  examined  her,  she  con- 
by  secretly  burying  the  same,  will  be  fessed  that  the  child  was  between  the  bed 
good  if  it  follows  the  language  of  the  and  the  mattress,  where  it  was  discov- 
statute.  It  need  not  allege  any  specific  ered.  The  case  having  been  reserved  the 
intent  on  her  part;  and  it  is  immaterial  conviction  was  affirmed.  The  point  was 
whether  the  child  was  still-bom  or  noL  again  reserved  in  R.  v.  Perry,  Dears. 
State  ».  White,  76  Mo.  96.  C.  C.  R.  473;  24  L.  J.  M.  C.  137.     There 

It  seems  that  a  foetus  not  bigger  than  the  prisoner  placed  the  dead  body  of  the 

a  man's  finger,  but  having  the  shape  of  child  under  the  bolster,  with  the  inten- 

a  child,  is  a  *' child"  within  the  statute,  tion  of  endeavoring,  as  far  as  she  could, 

R.  V,  Colmer,  9  Cox  C.  C.  506.     But  in  to  conceal  the  body  from  the  surgeon, 

R.  V.  Hewitt,  4  F.  &  F.  iioi.  it  was  left  but  with  the  intention  of  removing  it  else- 

to  the  jury  to  say  whether  what  the  pris-  where  when  an  opportunity  offered.  This 

oner  had  concealed  was  a  child  or  was  was  held  by  the  court  to  be  disposing  of 

only  a  foetus.  a  dead  ^ody  within  the  statute.     R.  v. 

It  has,  however,  also  been  held  that  the  Opie,  8  Cox  C.  C.  332.     Where  the  pris- 

foetus,  to  be  a  *'  child  "  under  the  sutute,  oner  denied  to  her  mistress  that  she  was 

must  so  far  be  advanced  that  in  the  nat-  in  the  family  way,  but  told  the  doctor 

ural  course  of   things  it  must  have  a  she  had  been  confined  and  the  child  was 

ch&nce  to  be  born  alive  and  to  live  after  in  a  box  in  her  bed-room,  and  the  child 

birth,  and  that  the  great  probability  is  was  found  in  a  box  with  the  lid  open  in 

that  under  seven    months    this  chance  her  bed-room,  it  was  left  to  the  jury  to 

does  not  exist.     R.  v,  Berriman,  6  Cox  say  if  they  thought  this  was  a  secret  dis- 

C.  C.  388;  R.  v.  Sleep,  9  Cox  C.  C.  559.  position  of  the  body.     In  his  opinion  it 

Where  a  woman  went  in  great  pains  was  not.     R.  v.  Sleep,  9  Cox  C.  C.  559. 

from  the  house  to  a  thicket  a  few  yards  Where  the  prisoner  put  the  dead  body  of 

away  and  remained  there  for  about  an  her  child  over  ^a  wall  into  a  field  where 

hour,  and  afterward  a  new-born  child  still  there  was  no  path,  this  was  held  to  be  a 
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secret  disposition.  R.  v.  Brown,  L,  R.  i  '  D.  and  one  H.  were  htdieted  f« 
C,  C.  R.  344,  39  L.  j.  M.  C.  94.  Where  murder  of  a  female  cbll4,  sf  wtich 
the  prisoner  was  stopped  going  Bcrossa  were  acqui  lied;  whcreupoo  lb*  jorf 
yard,  in  ihc  direclion  of  a  privy,  with  s  desired  to  inquire  wbethet  the  frMal 
bundle,  which  on  examination  was  found  guilty  ol  endeavoring  to  conceal  the 
to  be  a  cloth  sewed  up,  containing  the  The  prisoners  bad  been  living  tofi 
body  of  a  child,  it  was  held  that  ihe  pns-  lor  some  time,  and  in  the  night,  or  1 
oner  could  not  be  convicted,  the  oSence  about  four  in  the  morning,  she  was 
not  having  been  completed.  R.  v.  Snell.  3  ered  of  the  child,  in  the  presence  < 
Moo.  &  R.  44.  Evidence  was  given  that  male  prisoner,  who  was  the  father 
Ihe  prisoDcT  denied  her  pregnancy,  and  The  male  prisoner  very  soon  after 
also,  after  the  birth  of  the  child,  denied  put  the  child  (which  had  nM  been 
thai  also;  but  she  afterwards  confessed  rated  from  the  after-birtb)  into  a 
to  a  surgeon  that  she  had  borne  a  child,  carried  it  downstairs  into  Ihc  celtai 
The  body  of  ihe  child  was.  on  the  same  threw  the  whole  into  tb«  privy,  li 
day.  found  among  the  soil  iu  Ihe  privy,  male  prisoner  remaining  in  bed  npi 
Hiid  it  to  be  essential  to  the  commission  She  was  proved  to  have  said  sbe  ki 
of  the  olence.  that  the  prisoner  should  was  to  be  done.  The  fact  of  her 
have  done  some  act  of  disposal  of  the  with  child  was.  some  time  bcfoi?  h 
body  after  the  child  was  dead;  therefore  livery,  known  by  her  mother,  who 
if  she  bad  gone  to  the  privy  for  another  at  some  distance,  and  was  appan 
purpose  and  the  child  came  from  her  un-  other  women.  No  female  was  pi 
awarcs.  and  fell  into  the  soil,  and  was  at  the  delivery;  one  had  been  se 
suffocated,  she  must  be  acquitted  of  ibe  at  the  commencement  of  the  labor, 
charge,  notwithstanding  her  denial  of  the  twelve  at  night,  but  was  so  ill  tb 
birth  of  the  child.  The  prisoner  was  ac-  could  not  allcnd.  There  were  no  c 
quilted.  R.  f.  Turner.  8  C.  &  P.  755.  prepared,  or  other  provision  mad 
See  also  R.  v.  Coxhead.  1  C.  &  K.  633;  the  parties  were  in  a  slate  ol  the 
R.  V.  Cornwall,  Russ.  &  Ry.  336.  abject  poverty  and  deslitutktn.     Th 

On  an  indictment  against  the  laolher  found  her  guilty  of  endeavoring  t 
tor  concealment  of  the  birth  of  her  ille-  ceal  the  birth.  Held,  that  the  con 
gitimatc  child,  it  appeared  that  the  body  cation  made  to  other  persons  >a 
of  the  child  was  found,  three  days  after  evidence,  but  no  bar,  and  that  lb< 
it  was  l>orD,  behind  the  door  of  the  privy  viction  was  good.  R.  v.  Douglas.  I 
belonglDg  to  the  house  where  she  lived  C.  C.  4S0.  So  in  R.  v.  Skelton,  3 
asadomestic  servant,  in  a  tub  covered  K,  119,  the  court  direeted  the 
over  with  a  small  cloth.  Htld.  that  there  that  if  a  woman  be  delivered  of  1 
was  no  conclusive  evidence  to  warrant  which  is  dead,  and  a  man  take  thi 
the  jury  in  finding  a  verdict  for  conceal-  and  secretly  bury  it.  she  was  ind 
mem  of  the  birth.  R.  v.  Opie,  8  Cox  C.  for  the  concealment  by  secret  b 
C.  333.  under  the  slalule.  and  he  for  aidli 

On  an  indictment  against  the  mother  abetting,  if  there  was  a  common  p 
(or  the  murder  of  her  illegitimate  child,  in  both  in  thus  endeavoring  to  c 
it  appeared  thai  the  body  of  the  child  was  the  birlh  of  the  child ;  but  that  tl 
found,  a  few  hours  after  its  birth,  on  the  must  be  satisfied,  not  only  thi 
floor  of  an  attic  in  a  bouse  where  she  wished  ta  conceal  the  birth,  bur 
lived  as  domestic  servant,  the  head  sev-  party  to  the  carrying  that  wbh  intc 
ered  from  the  body,  and  both  lying  in  by  the  secret  burial  by  ibe  hand 
^eels  which  had  been  removed  from  the  man,  in  pursuance  of  a  common 
bedroom  below,  which  was  occupied  by  between  them.  R.  v.  Bird,  3  C 
the  prisoner  and  her  mistress,  and  where  817;  R.  tj.  Bate.  11  Cox  C.  C.  6 
there  was  evidence  to  show  that  the  birth  v.  Higley,  4  Car.  &  P.  366, 
had  taken  place,  but  it  was  doubtful  L.eavingtbcdead  body  of  achild 
whether  the  severance  of  the  head  from  boxes,  closed,  but  not  loched  or  fa' 
the  body  was  effected  (here  or  in  (he  at-  one  being  placed  inside  the  otbi 
(ic.  Htld,  that  there  was  no  evidence  to  bedroom,  but  in  such  a  position  a 
warrant  the  jury  in  finding  a  verdict  for  tract  the  attention  of  those  who  d 
the  statutory  misdemeanor  of  endeavor-  sorted  to  the  rtram,  is  not  a  see 
ing  to  conceal  the  birth.  R.  v.  Goode,  6  position  of  the  body  within  the  : 
Cox  C,  C.  318.  R.  «.  George.  11  Cox  C.  C.  41. 

The  Ml  of  throwing  a  bastard  child  Where  an  indictment  fm'  con 
down  the  privy,  by  its  mother,  was  evi-  the  birth  of  a  child  alleged  the  c 
dence  of  an  endeavor  to  conceal  the  birth  rncnt  to  have  been  in  and  amoni 
within  43  Geo.  III.  c.  58.  s.  3;  R.  i>.  Com-  lain  heap  of  carrots,  and  the  e 
nail,  R.  &  R.  C.  C.  337.  was  that  the  body  wfts  not  laid  u 
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lOVCEKN— COHCXRNED — CONCESHS. — The  verb  "to  concern" 
lifics  to  relate  or  belong  to  ;  to  affect  the  interest  of ;  to  be  of 
wrtance  to.^ 
),  but  behind  k,  so  that  it  was  hidden         An  indictment  for  concealing;  the  birth 

I  [fae  p43&cTs-hy  by  the  upper  part  of  of  a  child  must  cxprnsily  allege  that  the 
tieap.  untbU.  that  [he  evidence  did  child  is  dead.  R.  v.  Davis,  i  Russ.  C.  & 
mppori  ihe  indictment.      R.  v. ,  M.  779;  R.  v.   Bell,  8   L.  R.   C.  L.  542; 

II  C,  C.  391.  Douglass  V.  Com..  9  Walts  (Pa.),  535. 
ihoDgh  the  fact  of  Ihe  mother  having;  No  one  but  the  mother  of  a  bastard 
»]  the  dead  body  of  her  nenly-born  child  can  be  indicted  for  concealing  the 
I  in  an  Dnlocked  box  is  noi  of  itself  birth  of  a  child,  except  nhen  aooiber 
rieni  eTidcnce  of  concealment  of  person  is  indicted  together  with  the 
I.  ^t\.  all  the  attendant  circumsunces  mother.  In  such  a  case  a  person  other 
e  case  mual  be  taken  into  consider-  than  Ihe  mother  can  be  convicted  of  aid- 
I,  la  order  to  delcnninc  whether  or  ing,  abetting,  assisting,  counselling  or 
in  offence  has  been  committed.  R.  procuring  the  commission  of  such  offence 
mk,  M  L.  T.  N.  S.  zi6.  upon  the  indictment  which  charges  the 
le  crime  of  endeavoring  to  privately  mother  with  the  offence.  .Stale  v 
eal  ihc  death  of  a  bastard  child  may  Sprague.  4  R.  I.  357;  R.  v.  Douglass,  7 
>iiimitled  although  the  facts  are  from  C.  &  P.  644;  R.  v.  Wright,  9  C.  &  P. 
tsiiy  made  known  to  some  one  who  754. 

luesied  to  keep  them  secret.     State        To  sustain  the   indlciment  the   body 
III.  j8  N.  H.  475.  should  be  fully   identified.     R.    v.   Wil- 
li it  has  also  been  held  that  even  Ihe  liams,  11  CoK  C.  C.  684. 
nee  of  an  accomplice  ultes  the  case         1.  CoTsnant  not  to  bo  OonooTBol  is  « 
f  ibeslalute.     R.  v.  Peal,  i  East  P.  BuIimm.— In     Hill     v.    Hill,     55    Law 
18.  Times  (N.    S.),  769,  the  defendant  cov- 
e  words  of  Ihe  statute  are  "any  se-  enanted.  so  long  as  the  plainlifts  should 
lisposiiion  of  the  dead  body;"  and.  carry   on    iheir   business,  not   lo   "en- 
e  a  woman  deposited  a  child  while  gage   in   or  be   in  any   way   concerned 
in  a  Geld,  and  there  left  it  [o  die,  or   interested    in   any   similar   business 
he  dead  body  of  the  child  was  after-  within  ten  miles  of  the  Royal  Exchange." 
1  found,  it  was  held  that  Ihe  woman  Hild,  that  the  covenant  was  broken  by 
I  not  be  convicted  under  the  statute,  the  covenantor  being  employed  as  ser- 
May.  10  Cox  C.  C.  R.  448.  vant  in  such  a  btisiness  at  a  weekly  sat- 
eoSence  of  conccaing  ihe  birth  of  ary.       Kekewich,    J,,    said:     "I     am    of 
tard  child  contemplates  a  physical  opinion  that   the  words  'concerned  in' 
almentof  the  child,  either  bydrown-  were  intended  to  cover  this  exact  case, 
r  secretly  burying,  or  in  some  other  and   I  must   regard    them   as    meaning 
and  therefore  the  acts  constituting  '  having  something  10  do  with  '  a  similar 
iffeocc  must  be  slated  in  the  indict-  business.     If    Ihe    defendant   has   that, 
.    Foster   V.  Com.,   13  Bush  (KyJ),  then  I  think  he  is  concerned  in  a  similar 
R.  V.  Hounsell.  1  M.  &  Rob   393.  business."     Under  a  statute  giving  costs 
art  Boyles  v.  Com..  3  5.  &  R.  (Pa.)  to  ihe  prosecutor,  if  he  be  an  overseer 
of  the  poor  or  other  civil  officer,  "who 
lere  it  appeared  lliat  ihc  body  of  a  shall  prosecute  upon  the  account  of  any 
rd  child  would  have  been  burieJ  by  fact  committed  or  dontf.  that  concerned 
irisoner  in  Ihe  churchyard  bul  for  him,"   as     officer,    lo    prosecute,     htid, 
:ar  10  provoke  her  father,  under  the  that  wherever   the  prosecution  was  (or 
&oa  of  which  she  conveyed  it  se-  the  good  of  ihe  public,  it  concerned  Ae 
'  to  a  iKind,  held,  that  the  case  did  officer  o  prosecute,  and  'entitled  him  to 
R.  V.  Morris,  3  costs.     Regina  it.  Blank,  15  Ad.  &  Ellis 
(N.  S.).  1060.     See  also  Regina  v.  Earl 
the   birth  of  a  Waldegrave,  3  Q   B.  (43  Eng.  C,  L.)  341. 
ninal.  unless  the         In   Miller  v.  The  Stale,  48  Ala.    123, 
neni  brings  ibc  the    defendant  was    indicted    and  con- 
lief  of   the   law.  vicled  for  being  interested  or  concerned 
[Pa.)  10;;  Penn-  in  the  keeping  or  exhibition  of  a  gaming 
hm.  (Pa.)  I.  table.     Hitd,  that  having  a  place  In  the 
>t  negative  what-  room  where  Che  gameValled  "keno"  is 
ly    exisi     which  exhibited  and  carried  on,  and  selling  the 
Iment.     State  v.  cards   which   are   used    in    playing   the 
game  lo  those  who  play,  is  being  inler- 
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COKCEFTIOV. — The  act  of  conceiving ;  first  stage  of  general 
on  the  part  of  the  female.* 

COHDSIENATIOH. — The  act  of  condemning;  that  is,  pronoun< 
a  judicial  sentence  against.  Used  of  the  sentence  or  judgmen 
any  court  of  competent  jurisdiction,  but  most  commonly  of 
decree  by  which  property  is  seized  and  made  subject  to  forfeitu 


petent  evideoce.     The  Slate  v.  Hu! 
7  Iowa,  40g. 

C*11M  of  Conetptlsn.  —In  an  indkti 
for  bastardy,  the  mother  will  noi  be 
milled  to  decide  wbicb  of  the  coti 
tioos  about  the  same  time  was  the  ( 
ativc  cause  of  conception.  Com 
Friu.  8  Penn.  L.  J.  43;  Com,  v. 
Carty,  4  Pena.  L.  J.  140:  a.  c,  3  C 
(Pa.),  351;  Wharton  on  Ev.  §  1290. 
meant     Com,  y.   McCarty.  4  Penn,   L.    J, 


ested  or  concerned  in  keeping  or  exhibit- 
ing a  table  for  gaming. 

,Cond*ni«d  In  ths  La«. — A  fire  policy 
on  a  saw-mill  and  machinery  therein,  re- 
quired, in  the  event  of  a  loss,  a  certifi- 
cate containing  certain  information  ' '  un- 
der the  hand  of  a  magistrate  or  notary 
ptibitc  most  contiguous  to  the  place  of 
the  fire,  and  not  concerned  in  tbe  loss  at 
A  credilo/  or  otherwise."  Hild,  thi 
words  "  concerned 

fntereued  in  the  loss,  and  directly,  not  Ellis,  C.  J.,  in  charging  the  jiuy.  1 
remotciv,  interested.  MeRossie  v.  Pro-  "Tbe  organs  of  conception,  like  tbo: 
vincial  Ins.  Co.,  34  Upper  Canada  (Q.  digestion,  perform  tlieir  appropriate 
B.},  55.  ces  without  the  volition  of   tbe  fea 

Tor  Wkom  It  -axj  Omuwtii. — A  policy  Sb«  is  not  conKions,  at  the  inomei 
in  the  name  of  a  particular  person,  "  for  tbe  occurrence,  of  what  has  taken  pi 
whom  it  may  concern,"  will  inure  to  the  It  is  only  by  jnfereoce  t' 
inteteal  of  the  party  for  whom  it  was  ii       ''  .       ■-        •  ^ 

tended  by  the    person  who   ordered  ii 

Crovided  he  at  the  time  of  effecting  tt 
isurance  bad  the  requisite  authority 
from  such  parly,  or  the  latter  subse 
quently  adopted  it.  Hooper  v.  Robin 
son,  98  U.  S.  538;  Wise  v.  St.  Louis 
Marine  Ins.  Co..  33  Mo.  So:  Walsh  v. 
Washington  Ins.  Co.,  3a  N.  Y.  417; 
Newson  v.  Douglass,  7  Har.  &  John. 
(Md.)  417;  «.  c,  16  Am.  Dec.  317.  " 
also   De   B0II6  v.    Penna.    Ins.    " 


the   paternity  of  her  offspring. 


dividual,  (here  is  no  difficulty  in  dra< 

a  correct  conclusion  from  the  prem 

Bui  if  sbe  exposed  herself   to  tbe 

braces  of  several,  at  or  about  tbe 

she  became  pregnant,  sbe  has  ploc 

It  of  her  power  to  draw  any  sale 

iisions   on    the   subject.      Where 

,uses   are   shown    to    exist,   el  the: 

See    which  is  adequate  to  produce  tbe  eB 

and  there  a 


S.  CondaKnatlDn  of  Loads. — Where 
«  pending  for  the  condemns 
1  lands  for  the  use  of  two  disi 


eloi 


I.  (Pa.)  68;  f,  c,  33  Am.  Dec.  38;  mine  tbe  mind  in  favo 

Sleeper  v.  Union  Ins.  Co.,  65  Me.   3S5;  cause  must  necessarily  ri 

Barnes  V.  Union  Ins,  Co.,  4s  N,  H.  31;  and  in   that  case  there 

Buck  «.  Cbesapeake  Ins.  Co.,  t  Peters  evidence  to  justify 

(U.S.).  151.  

When  tbe  words  "for  whom  it  may 
concern''  are  used  in  a  policy,  evidence 
dthnTS  the  writing  is  admissible  to  apply 
tbe  words  and  show  to  whom  Ibey  re- 
ferred. Richardson  v.  Home  Ins.  Co., 
15  Jones  &  Sp.  (N.  Y.)  138;  Lee  v.  Adsit, 
37  N.  Y.  78;  Newson  v.  Douglass.  7  H. 
&  J.  (Md.)4"7-' 

I.   Worcester's  Diet.  wis   was 

ES»et   sf   ETldutM    of   CoB««ptlo&    la  granted. 

Bapt. — It  was   formerly  supposed     that  ■'  Two  suits  for  the  same  cai 

if  a  woman  conceived,  it  was  no  rape,  maybe  pending  in  thesame  court  bem 

because  that  showed  her  consent.     But  ihesameparlies,  butthefacinevercL 

such  opinion   is   now   admitted   on    all  judicial  attention  until  the  pendcnc 

hands  to  have  no  sort  of    foundation  theonesuithasbeen  pleadedinabatei 

either  in  reason  or  law.    i  East  P.C.  445.  of  the  other.     Or  there  may  be  twc 

DMluatlou  ll^TnTaU. — The  declari-  lions  pending  in  the  same  court  ai 

lions  of  a  woman  in  travail,  as  to  who  sametime attbesuitofdiSerent plain 

ma  tiie  father  of  the  cbild,  are  not  com-  and  ogointt  a  common  defendant. 

4ao 


to  appomi 
of  one  of  the  companies,  on  the  gn 
that  be  could  not  determine  to  bis 
satisfaction  which  of  tbe  two  comp: 
had  tbe  better  right  to  condemn. 
this  was  held  error,  and  a  mandi 
Sbafier.   J.,  saj 


titlM.  CONDEMNATION. 

il  wDold  be  contrHTy  to  establiihed  demoatioo -money,'  Iben,  la   that  wtilch 

TibDuU  the  court  ia  luch  cases  refuse  the  law  lentenccs  the  party  Ut  pay;  ex- 

loceed  viih  either  suit  until  It  bad  pressed  by  (he  judgment  oF  the  conn,  the 

cd  uid  determined  an  issue  beLween  legitimate  orjtan  of  the  lair."    Lockwood 

ptiiatiSs  ID  the  respective  proceed-  v.  Sa&old.  i  Ga.  71. 

u  (0  which  had  the  better  right  to         la  a  suit  on  an  appeal  bond  against 

:and  iititr  test.   The  condemnation  of  the  executors  of  one  of  the  sureties,  wbere 

sbbalapurchaseodhcm  ininvittim,  [he  appeal  had  been  talien  by  a  defend- 

tbcuile  acquired  is  but  a  quitclaim,  ant    from  a  judgment   against   him    In 

coTporalion  starts  proceedings  under  ejectment,  and  the  bond  was  conditioned 

Uiute.  10  get  a  title  of  that  quality,  for  the  prosecution  of  the  appeal  with 

like  proceedings   have  been  com^  effect, and  the  payment  of  the condemna- 

ced  by  another  company,  and  there  tion-money  and  costs  should  the  judg- 

Id  be  acondemnation  and  payment  mcnt  be  against  [he  appellant,  it    was 

oth  proceedings,  both  corporations  held  that  the  plalnlifi  could  not  recover.L- 

d  hare  good   title   as  against   the  in  this  suit,  tlie  mesne  profits,  the  court, 

naloirner  or  owners  ;  butas  between  Sullivan,    J.,    saying:     "By   'the    coa- 

:ompanies.  the  lands  would  belong  demnaiion-money' is  meant  the  damages 

le  one  over  whose  proceedings  the  that  should  be  awarded  against  the  ap- 

:  Gist  acquired  jurisdiction — a  ques-  peltant,  by  the  judgment  of  the  court.   It 

to  be   litigated   between   the   com-  does  not  embrace  damages  not  included 

3.    It  may  be  that  either  company  in   the  judgment."     Doe   v.   Daniels,  6 

t  make  the  other  parly  defendant  to  Blackf.  (Ind  )  S. 

lit  10  condemn,  or,  falling  that,  that  CendaBaation  and  C«nflaaatl«B  Dlatla- 
r  ol  the  companies  might  intervene  gnlshad. — In  allowing  the  claim  of  an 
t  proceedings  of  the  other, — Contra  owner  of  cotton  seized,  and  holding  that 
1  R.  Co.  V.  Moss.  23  Cal.  313, —  he  was  entitled  10  judgment  for  tbe  pro- 
it  the  question  ot  priority  might  be  ceeds  in  the  treasury,  although  placed 
mined  in  advance  of  a  purchase  by  there  under  a  decree  of  a  court  of  admi- 
r;  bat  should  the  junior  applicant,  rally  to  be  dislribuied  in  prize,  on  tbe 
iagall  the  (acts,  or  having  tbe  means  ground  that  a  court  of  admiralty  is  with- 
rowing  them,  push  its  suit  to  a  quit-  out  jurisdiction  to  distribute  In  prize  a 
,  and  voluntarily  pay  the  purchase-  moiety  previously  awarded  to  a  naval 
7,  the  responsibility  would  not  be  officer  as  informer  by  a.  district  in  pro- 
ibe  law."  Lake  Merced  Water  Co.  ceedings  for  the  confiscation  of  enemy's 
iwles.  31  Cal.  215.  property,  the  court  of  claims,  by  Davis, 
iMuatlan ICoiuy. — WhereaGeorgia  J.,  said:  "  A  suit  for  coilBscation  is  an 
f(Aci  16.  Dec.  iSii,  ^3:  Prim.  Dig.  action  of  an  entirely  different  oainrefrom 
leclared  that  "No  injunction  shall  a  proceeding  in  priie.  Confiscation  is 
nciioned  or  granted  by  any  judge  the  act  of  the  sovereign  against  a  ret>el- 
SQperiorcouruodhisState  until  the  lious  subject.    Condemnaiion  as  prize  is 

mjniring  the  same  shall  have  pre-  the  act  of  a  belligerent  against  another 

iy  given  to  the  party  against  whom  belligerent.   Con^ncallon  may  bee&ected 

injunction  is  to  operate,  by  appllca-  by  such  means,  either  summary  or  arbi- 

lo  the  clerk  o(  the  superior  court  trary,  as   the   sovereign,  expressing  its 

at  purpose,  a  bond  with  good  and  will  through  lawful  channels,  may  please 

iiecnrilyfortheevenlualcondemna-  to  adopt.     Condemnation  as  prize  can 

noney,  together    with    alt    furtber  only  be  made  in  accordance  with   prin- 

:"  Ibe court  held  that  "the  eventual  ciples  of  law  recognized  in  the  common 

:innaiioa-money"  secured  by  the  in-  jurisprudence  of  the  world.      Both  are 

ion  bond  was  the  amount  ultimately  proceedings  in  rem;  but  confiscation  rec- 

and  settled  by  the  judgment  or  ognlies  the  title  of  the  original  owner  to 
e  of  the  court  in  the  case;  Warner,  the  property  which  is  to  be  forfeited, 
ying:  "The  term  'condemnation'  while  in  prize  the  tenure  of  the  property 
Ened  by  Bonvier  in  his  Law  Die-  seiied  is  qualified,  provisional,  and  des- 
ry.  t9s,  to  be  *a  sentence  or  judg-  tltute  of  absolute  ownership.  'The  Peter- 
wbidi  condemns  some  one  to  do,  hof.  Blatchf.  Prize  Cases.  630.  To  con- 
re,  or  to  pay  something;  or  which  fiscate  property  seized  upon  land,  resort 
res  that  bis  claim  or  pretensions  are  must  be  bad  to  the  common-law  side  of 
uded.'     'judgments    are  tbe   sen-  tbe  court.    The  Confiscation   Cases,  30 

oftbe  law,  pronounced  by  the  court  Wall.  no.     Prize  proceedings  are  always 

Ihemaller  contiained  in  the  record.'  in  admiralty."    Winchester  f.  U.  S.,  14 

.Com.  39J.     Tbe    'i-ventual   con-  Court  of  Claims,  13. 
Ul 


CONDITION. 


COVIHTIOS.  l(See  also  Estates  ;  Mortgages.)— That  on  whii 
anything  depends ;  a  pre-existing  state  of  things  requisite  in  ord 
that  something  else  may  take  effect.* 


i[is(aclion  of  such   indebted-  diLibn  annexed  [o  lands  be  possible  M  I 

ness,  ceriain  real  and  personal  property,  making  of  the  condition,  and  become  i 

and   it   was   expressly   agreed   that    tbc  possible  by  the  act  of  God,  yet  the  esti 

assignment  of   the   property  was   made  of  the  (eofee  shall  not  be  avoided.'    ( 

upon  and  subject  to  the  condition  that  Lilt.  §  334.     'And  so  it  is  in  lb  e  case 

the   State    should    indemnify   and    save  a  feofment  in  fee  with  a  condilinn  si 

harmless  the  bank  frotn  and  against  cer-  sequent  that  is  impossible;  the  estate 

tain  claims  and  liabilities   therein   men-  the  feofee  is  absolute.     And  he  (bat  i 

lioned,  it  was  held  that  this  was  a  con-  teretb   for  a  condition   broken  sball 

veyance  upon  a  "condition  subsequent."  seized  in  his  first  estate,  or  of  that  csu 

and  that  the  property  would  revert  to  the  which  he  had  at  the  titne  of  the  esl{ 

bank  on  failure  of  the  State  to  perform  made  upon  condition.'   Co.  Ull.  §  32J 

the   condition;   the   court,   Whipple,   J..  Michigan    Stale    Bank    v.    Hastings, 

saying;    "What.   then,    is   a   condition.  Doug.  (Mich.)  235. 
and  what  are  its  legal  effects?    Estates         In  holding  that  a  hotnestead  rigbl  is 

upon  condition  are  such  as  have  a  quail-  quality  annexed  to  land  wherebyanesu 

(icalion  annexed  to  ihem  by  which  they  is  exempted  from  sale  under  an  eicculi 

may.  upon  the  happening  of  a  particular  for  debt,  and  cannot  be  defeated  by  l 

event,   be  created,   or  enlarged,  or  dc-  failure  of  the  sheriff  to  have  the  hon 

stroyed-     3  Kent's  Com.  lao;  Co.  Litt.  stead  laid  off  by  metes  and  bounds  ev 

201.     The  following  definition   is  more  where  there  is  an  actual  adverse  pos« 

full  and  satisfactory:   'A  condition  is  a  sion  under  a  sherifiF's  deed,  the  cou 

restriction,  or  a  qualification,  annexed  10  Pearson,  C.  J.,  compared  it  to  a  "cnai 

a  conveyance  ol  lands,  whereby  it  is  pro-  tion"  which,  he  said.  "  is  a  quality  annci 

vided  that  in  case  a  particular  event  does  to  land  whereby  an  estate  may  be  \ 

or  does  not  happen,  or  in  ca<e  the  grantee  feated."    Litltcjohn   r.    Egenon,  77 

does  or  omits  to  do  a  particular  act.  an  Car.  379. 

estate  shall  commence,  be  enlarged,  or        A  covenant  against  alienation  if  it  is 

defeated.'     1  Cruise's  Dig.  3,     Lililelon  be   considered   as  a   condition  is  vo 

divides   them   into  two  classes:   ist.  es-  though  it  may  be  supported  as  a  penoi 

tates  upon  condition  implied  or  in  law;  undertaking  in  the  nature  of  a  monga, 

and,  ad,  estates  upon  condition  express  Campan  v.  Chew,  i  Mich  400. 
or  in   deed.     Litt.  §  325.    The  '  condi-         A  mere  covenant  gives  no  right  of 

tion  '  in  the  case  before  us  belongs  to  the  entry  and  forfeiture  on  breach  there 

second  class,  and  is  a  condition  express  and  in  a  ca.se  of  doubt  as  to  the  true  ci 

or  in  deed.     The  right  to  annex  a  condi.  slruction  of  a  clause  in  a  lease  it  sha 

lion  to  a  conveyance  results   from   the  be  held  10  be  a  covenant,  and  not  a  c 

power  of  alienation;   and  this  power  of  dition  or  limilalion.     Johnson  v.  Gotl 

alienation  is  an  incident  to  the  right  of  52  Tex.  333. 

properly.     If.   then,    that  condition    be         Where  the  payment  of  the  pnrcbi 

precedent,  and  the  act   upon  which  the  moiley  has  been  made  a  condition  p 

estate   depends   be   not   performed,    the  cedent  which  must  be  fully  performed 

estate  does  not  vest;  but  if  the  condition  the  part  of  the  purchaser  ts  entitle  1 

be  subsequent,  the  estate  does  vest,  and  to   an   estate   in  fee.  it  does  not  foil 

will  continue  to  vest  until  defeated  by  a  that  the  mere  failure  to  pay  the  iniei 

failure  on  (he  part  of  the  grantee  to  per-  at  the  time  it  becomes  due  will  of  ic 

form  the  condition  annexed  to  the  estate;  forfeit  the  estate  of  tbc  purchaser  in 

or.  in  other  words,  until  there  is  a  breach  land.     Smith  v.  White.  5  Neb.  405. 
of  the  condition.     If.  for  instance,  a  per-        A  warranty  of  the  existence  of  ■  i 

son  have  an  estate  in  fee  subject  to  a  tain  set  of  facts  at  the  time  of  makinj 

condition,  he  may  convey  or  devise  the  contract  is  not  a  condition  precedent 

same,  and  (he  grantee  or  devisee   will  the  contract,  so  as  to  make  it  part  of 

continue  to  hold  as  though  no  quail Gca-  plaintiff  case  that  be  shall  aver  ibe  ■ 

tion   had   been   annexed;    but   until   the  ranty   and   negative   the    breach  of 

condition  be  performed  the  estate  is  lia-  Redman  v.  Xxa^  Ins.  Co..  49  Wis.  4] 
ble  to  be  defeated;   unless,  indeed,  the         In   holding   that  the   covenants  01 

performance  of  the  condition  become  im-  contract  are  not  conditions  precedent 


le  performmcn 
.   ].,   said; 


CONDITION. 

of   the  aritbnietic,"  itwas  held  that  noforfeilure 

}y    tbe  nas  worked,  althoujjh  no  income  bavjng 

lora    cowiuioD    IS   usually  understood  been  realized  from  the  loL  thus  conveyed, 

loe quality  asuexed  u>  real  estate,  by  on   tbree   occasions   tinrixr  was    taicen 

inue  of  >hicb  it  may  be  defeated.  CO-  therefrom   lo    make    and    repair   otber 

rged.  «r  created   upon    an   uncertain  schoolhouses  in    the  district,   in   which 

rent;  also,  qualities   annexed    lo  per-  schools  of  the  kind  specified  iu  the  deed 

)iul  contracts  and  agreements  are  fre-  were  kepi.      Chapin  v.  School  District, 

leady  called  condilions,  and  these  must  35  N.  H    445. 

:  imerpreied  according  to  the  real  in-  CondUlDiu  Freaedant  sad  SnbMqtimt 
niioa  of  ibe  panics.  Bac.  Abr,,  Condi-  DiiUngniilitd.  —  Where  an  action  of 
ins.  The  learning  in  the  bookc  tC'  ejeciment  was  brought  for  land  con- 
ies priDCipally  to  the  former  kind,  veyed  to  a  railroad  upon  the  express 
aadiiions  of  the  lallet  class  rest  upon  condition  that  the  conveyance  sbonld  be 
e  same  geaeral  reasoning  wiib  those  void  unless  the  railroad  was  completed 
the  farmer.  '  Conditions  precedent  through  the  premises  on  or  before  a 
E  sncta  as  must  be  punctually  per-  certain  date,  the  court  li^i^  that  this  was 
rmed  before  the  eslale  can  vest,  but  a  condition  subsequent,  but  that  such 
I  a  condrlinn  subsequent  the  estate  is  conditions  are  not  favored  in  law.  and 
iDcdialely  execiMed;  yet  the  continu-  that  such  an  estate  is  not  defeated  by  a 
ice  of  the  estate  depends  upon  the  neglect  to  perform  the  coadition,  but 
euh  or  performance  of  tbe  condition.'  voidable  only  by  tbe  grantor  by  some 
ic.  Abr.  Conditions."  Selden  v.  Prin-  act  equivalent  to  a  re-entry  at  common 
e.  17  Rart>.  (N.  Y.}4S8.  law;  and  thai  ancb  a  votdabte  estate 
fiwdiUwi  Pnoadaat. — "  A  condition  raay  be  confirmed  by  tbe  ncis  of  the- 
ccedent."  says  Chancellor  Kent.  4  grantor,  without  a  new  grant;  Brown.. 
301.  125.  "is  one  which  must  take  J.,  saying:  "  Where  a  condition  must  be- 
■ce  before  the  estate  can  vest  or  be  perfoimed  before  the  estate  can  com- 
ilarged-"  Therefore  where  a  testator  mence,  it  is  called  a  conditioo  prcccdeM. 
:rised  all  his  property  to  hi*  wife  for  But  when  the  effect  of  the  condition  is 
grille,  wiiharemainderover"to  Henry  either  10  enlarge  or  10  defeat  the  estate 
lew.  tfce  young  man  who  is  now  and  already  created,  it  is  then  called  a  con- 
a  tor  a  long  time  past  lived  with  me,  dition    subsequent."      Ludlow    e.    New 

I  heirs  and  assigns  forever,  upon  the  York  &  Harlem  R.  Co.,  13  Barb.  (N.  V.) 
:press  condition,  however,  that  he.  the  440. 

id  Henry  Clew,  do   remain  with   me  Condition  and  Ltmitatiaii  DUttngnlihad. 

id  my  wife  during  our  lives,  and  the  — But  where  a  condition   subsequent  is 

e  of  tbe  survivor  of  us;"   and  Henry  followed   by  a  limilalion   over,  in   case 

lew,  the  devisee,  survived  the  testator  the  condition   is  not   complied  with,  or 

II  died  Iietore  the  widow — it  was  held  there  is  a  breach  of  il.  it  Is  termed  a 
u  the  requirement  that  Henry  Clew  "conditional  limitation."  and  takes  ef< 
oald  remam  with  the  tcs'ator  and  his  feet  without  any  entry  or  claim,  and  no 
ie  during  their  lives,  and  the  life  of  act  is  necessary  10  vest  the  estate  in  the 
e  survivor,  constituted  a  "  condition  parly  10  whom  it  is  limited.  Stearns  v. 
ecedent."    which    being  unperformed,  Godfrey.  t6  Me.  158. 

evented  the  estate  from  vesting  in  him,  CondiUonal  Fm. — See  Estates  Tail. 

e  consequence  being  that  It  passed  10  Conditional  Cgntraot.— In  holding  that 

c  beir  at  law.     Den  tx  dem,     Blcan   v.  a   contract   whereby   A.  agreed   to  sub- 

Eswneer.  4  Vroom,  (N.  J.)  Law,  499.  scribe  10  the  slock  of  a  railroad,  on  coo< 

CndlUm  tabM^nent. —  A   subsequent  dition  that  the  railroad  was  placed  od  a 

nditiun    is   one  which   operates  upon  certain   course,   was   a  conditional  con- 

esiate  already  created  and  vested,  tract,  and  the  subscriber  was  a  condition' 
d  renders  it  liable  10  be  defeated,  al  subscriber  only,  and  not  bound  by  the 
mditions  stlbsequent  are  not  favored  acts  of  a  majority  of  the  corporation, 
law.  and  are  construed  stricllv.  because  Campbell,  J.,  said:  "  A  conditional  con- 
^y  tend  to  destroy  estates.  Therefore,  tract  is  an  executory  contract,  the  per- 
it  be  doubtful  whether  a  clause  in  a  formance  of  which  depends  tipon  a  con- 
Ed  is  a  condition  or  a  covenant,  the  dition.  It  is  not  simply  an  executory 
■tti  will  incline  against  the  condition  contract,  since  the  latter  may  be  an  ab- 

a  covenant  is  far  preferable.     Thus  solute  agreement   to   do  or   not   to  do 

construing  a  conveyance  of  land  ''in  some  thing;  but  it  is  a  contract  whose 

isideralion  of  helping  to  support  and  very  existence  depends  upon  a  contin- 

lintain   a  schoid   for  the   purpose   of  gency  and  condition.  .  .  The  condition- 

cbiog  the  an  of  reading,  writing,  and  al  subscriber  was  either  never  a  stock- 
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COIVmOHAL  SALES.  (See  also  Chattel  Mortgag 
Sales.) 

DefiHittoM.  424-  **  Ctmcurrtnt,  430. 

Criteria  and  Requisita  of  Conditional  Partial  Failwt  of  Delivery,  431. 

SaUs,  424.  Instalment  Sales,  431. 

CondiUmtai  Sales  Disguisfdas  Leases,  Sales  "  To  Arrive"  432. 

426.  Contract  of  "  Sale  or  Return"  433 

Condition  Precedent  to  be  Performed  Rights  and  Remedies  of  Conditi 

fy  Vendor,  427.  Vendor,  434. 

Condition  Precedent  to  be  Fulfilled  by  Waiver  of  Conditions.,  435. 

Purchaser,  429.  Rights  of  Third  Parties,  436. 
Where  Payment  and  Delivery  are  to 

1.  Deflnitioo. — The  parties  to  a  contract  of  bar^in  and  sa]< 
goods  may  agree  that  the  investiture  of  the  purchaser  with  c 
plete  title  to  the  thing  sold,  or  his  retention  of  it,  shall  dep 
upon  a  condition,  precedent  or  subsequent.  In  either  case 
transaction  is  known  as  a  conditional  sale.  If  the  conditio! 
precedent,  no  title  passes  until  it  is  performed,  but  after  that 
sale  becomes  absolute.  If  the  condition  is  subsequent,  the  vcn 
takes  a  title  which  is  subject  to  be  divested  by  the  performanci 
the  condition.^ 

2.  Critaria  and  BeqaiiitM  of  Conditioiul  Salei. — The  distinc: 
between  absolute  and  conditional  sales  lies  chiefly  in  the  posil 
of  title  and  the  respective  rights  and  remedies  of  the  par 
Where  a  condition  precedent  is  alleged,  the  test  as  to  whether 
property  vests  in  the  vendee  or  remains  in  the  vendor  is,  whe: 
the  vendee  could  recover  of  the  vendor,  either  at  law  or  in  eqi 
the  interest  or  property  he  claims  to  have  purchased.*     But  a 

holder  and  member  of  the  company  if        Dittlnetlon  bttWMn  AbMlnU  kxd  C 

ihe  condition  was  a  precedcni  one.  or  tlowil  BaJw. — This  distlncLion  is  wc 

ceased  to  be  a  stockholder  and  member  luslraled  in  the  case  of  Green  v.  Ben 

on  Ihe  violaiion  of  the  condition,  if  the  33  Mich.  464,  as  follows:  Under  a 

condition  were  a    subsequent  one.  and  tract  (or  th«  sale  of  ihe  wood  and  lii 

violated  after  ihe  payment  of  calls,  or  on  certain  lands,  10  be  removed  at  cc 

exercise  bj  the  subscriber   of  the  right  specified  times,   if  tbc  contract  be 

of  a  member:  and   the  conditional  sub-  sirued  as  making  an  absolute  sale, 

scriber,  never  having  been  a  stockholder  wood  and  timber  remain  Ihe  proper 

and  member  of  [he  company,  or  having  the  purchaser,  though  not  removed  w 

ceased  to  be  so  on   the  violation  of  the  the  time  provided,  and  the  taking 

condition,  the    rule   of    law   mentioned  removal  of  the  same  by  the  seller 

(namely,  thai  a  member  of  a  corporation  wrongful  conversion  for  nbich  Ihe 

is  ordinarily  bound  by  the  acts  of  the  chaser  has  a  clear  right  of  action,  thi 

majority  of  the  corporation]  has  no  ap-  be   may  be   liable   for  a   breach  ol 

flication  to  him."  N.  &  N.  W.  R.  Co.  ;'.  covenant  10  remove  the  same  wilbis 

ones,  3  Coldw.  (Tenn.)  574.  times  specified.     But  if  ibe  conlrat 

1.  Sewall  V.  Henry.  9  Ala.  34.  conditional,   and   tbe  provision  foi 

In   Harkness   v.  Russell   (U.  S.  Sup.  removal  of  the  timber  within  the  spct 

Ct.}.  33  Repr.  6s.   Bradley,  J  ,  in  speak-  periods  is  in  the  nature  of  a  condi 

ing  of  conditional  sales,  observes:  "  Such  Ihe  purchaser,  if  the  seller  should  i 

contracls  are  well  known  in  the  law  and  upon  the  condition,  would  lose  all 

often   recognized,   and   when   free   from  to   the  wood   and   timber   not  rem 

any  fraudulent  inient  are  not  repugnant  wilbin  Ihe  times  specified,  and  Ihe  : 

to  any  principle  of  justice  or  equity,  even  would  have  the  right  to  insist  upon 

though   possession   ol    ihe   property   be  breach  of  condition,  and  hold  Ihe  1 

^ven  to  the  proposed  purchaser."  not  thus  removed,  and  this  would  c( 

%.  Pierce  v.  Lyman,  zS  Ark.  550.  lute  bis  only  security  agaiast,  am 
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jch  was  absolute  at  its  inception  may  be  changed  tnto  a  condt- 
nal  sale  by  the  subsequent  agreement  of  the  parties.* 
rhe  necessity  for  distinguishing  between  conditional  sales  and 
ittel  mortgages  chiefly  arises  in  cases  where  the  possession  of 
sonalty  istransf  erred  in  consideration  of  an  existing  indebtedness, 
:  the  buyer's  title  depends  upon  a  condition.  Here  the  test  is: 
the  conveyance  merely  secures  the  debt,  it  is  a  mortgage  ;  if  it 
inguishes  the  debt,  it  is  a  sale,  notwithstanding  the  reservation 
aright  to  redeem.'     But  a  transaction,  in  effect  a  conditional 

renjcdy  (or,  llie  (lilure  to  perform  Snbitlnitlon   of    a«od«.  —  Where    the 

randliiDn.  Tendur  ot  personal  properly  reserves  ■ 

bot  tf  Wunntj. — A  warranty  in  a  lien  upon  it  at  (he  time  of  sale,  and  the 

rui  o(  sale,   ihat  the   article  shall  property  is  subsequently  exchanged  for 

inspection,  is  nothing  more  than  a  other  property,  by  the  vendor's  consent, 

inly  of  the  soundness  of  the  goods  with  an  agreement  between  him  and  the 

.  and  does  not  change  (be  sale  into  vendee  that  his  original  lien  shuU  atCacti 

itciiory  contract.     Gibson  v.  Slev-  to  the  property  exchanged  for.  such  lien 

!  Ho>.  (U.  5.)  384.  can  be  enforced.     Kelscy  v.  Kendall,  4S 

ncie  promise  to  sell  when  certain  Vt.  24. 

ilions  are  complied'  with  does  not  8.   Parish  v.  Gates,  99  AEa.  354;  Smith 

:ra[ille.  but  only  creates  an  obliga-  v.  Bealtie.  31  N.  Y.  543;  Houserv.  Camp, 

wliicb  may  be  enforced  by  an  action  3  Pa.  St.  loS;  Todd  v.  Campbell.  33  Pa. 

impel  a  specific  performance,  or  for  St.  sjo;  Blodgett  v.  Blodgett,  51  Vt.  33; 

iavciyofdamages.  Knox  v.  Payne,  Wilmerding  v.  Milcbell.   13  Vroom  (N. 

1.  Ann.  36].  J.).  476;  Robinson  v.  Willoughby.  6s  N. 

Iiere  a  noie  is  given  for  the  purchase  Car.  530;   Ruffier   v.  Womack.  30  Tex. 

ihesale  may  he  a  conditional  sale;  333;    Reeves   v.   Sebcrn.   16   Iowa.   334; 

il  the  note   is   secured  upon   other  Cooper  v.  Brock.  41  Mich.  48S:  Musgat 

:[Tj.  it  is  an  absolute  sale.    .Silver  v.   Pumpelly,  46   Wis.   660;   Slowey   v. 

Mining  Co.   v.    Lowry,   33   Kept.  McMurray.  37  Mo.  113;  Moore  v.  Mur- 

i[.)3ii.  dock,  36  Cal.  S14:  I  Bcnj,  on  Sales  (4th 

Acontract  absolute  in  its  inception,  Am.  Ed.),  p.  8. 

[ooiDnimated  by  delivery,  will  not  In  Turner  v.   Kerr.  44  Mo.  439.  it  is 

inrtrted  into  a  conditional  sale  by  said  by  Currier,  J.:  "A  conveyance  to 

mbiKUaus  phrase  indorsed  upon  it  secure  a  debt   is   a  mortgage,  and   the 

■ards.  even  if  such  would  have  been  stipulations  of  the  parlies  cannot  make  It 

Icct  if  a  part  of  the  original  contract,  otherwise.     But  a  conveyance  to  pay  «. 

mar  "'  Wallace,  3  Ala.  543.  debt  is  a  totally  different  affair.      If  the 

one  sells  and  delivers  property  to  conveyance   extinguishes   the   debt   and 

let  absolutely,  and  the  parties  sub-  the  parties  so  intend,  so  that  a  plea  of 

:nilj  make  it  a  conditional  sale,  a  payment  would   bat  an  action,   a  subse- 

^  of   possession    is   necessary   to  quent  or  conletnporaneous  stipulation  in 

CI  the  property  from  attachment  by  the  interest  of  the  debtor,   securing  to 

redilors  ol  the  vendee.     Wright  v.  him    an   opportunity   to    reacquire    the 

bn,  45  Vt.  369.  title,  ought  not  to  be  construed  to  the 

contract  for   the  Sale  of  a  steam-  creditor's  prejudice.     Such  a  transaction 

c  and  the  iron  frame  for  a  saw-mill,  is  no  morieage.  but  a  conditional  sale." 

oyer  giving  bis  notes  in  payment  CondiUowl    BkiM    sot    FaTorwL— The 

le  goods  being  delivered,  after  which  inclination  of  courts  of  equity  always  has 

^eed  that  on  non-payment  of  the  been  10  lean  against  conditional  sales; 

the  seller  might  repossess  himself  because  an  error  which  converts  a  condi- 

e  goods,  hild  a  conditional   sale,  lional   sale   into  a  mortgage   is   not  as 

rtoirn  Steam-engine  Co.  v.  Davis,  s  injurious  as  one  which  changes  a  mort- 

1.  (Del.)  193.  gage  into  a  conditional  sale;   and   this 

ere  goods  are  purchased  and  paid  inclination  is  strongly  manifested  when- 

:  a  itipnlated  price,  the  sale  is  not  ever  the  transaction  had  its  origin  io  ft 

cd  or  qaaliCed  by  an   agreement  proposition  for  a  loan,  or  the  relation  of 

in  the  bill  of  safe  that  the  seller  debtor  and  creditor  existed  between  the 

i  icceive  ancfa  sum  as   the  goods  parties.     Locke  v.  Palmer,  36  Ala,  313; 

:  mII   for   above    the    price    paid.  Parish  v.  Crates,  39  Ala.  354. 

IV.  Lincoln,  3  Shep.  <Me.)  116.  CuMof  CendltleulBalM.— Whereupoa 
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sale  of  a  chattel,  may  be  afterwards  modified  so  as  to  make  t 
contract  a  mortgage,* 

Where  one  agrees,  on  receiving  possession  of  personal  propei 
under  a  contract  of  sale,  that  the  title  shall  remain  in  the  venc 
until  the  price  is  paid,  this  is  not  a  bailment,  but  a  conditio! 
sale.'  An  oral  condition  cannot  be  attached  to  a  written  c( 
veyance  of  chattels  absolute  on  its  face.*  In  several  of  the  Stai 
all  conditional  sales  must,  to  be  valid  as  against  third  persons, 
recorded  in  all  respects  like  chattel  mortgages,* 

3.  Conditional  Salei  Sia^niud  u  Leaieg. — Where  the  transact! 
between  the  parties  is  in  reality,  and  in  its  legal  effect,  a  contn 
of  sale  conditioned  upon  the  payment  of  the  purchase  price 
successive  instalments,  it  cannot  be  modified,  nor  its  1^^  efle 
avoided  by  the  fact  that  they  speak  of  it  as  a  "  lease,"  and  call  t 
instalments  "  rent,"  * 

the  sale  of  a.  elialtel  tbc  purchaser  gave  a  different  view.      See   Cbamberlain 

his  note  wiib  suFeties  lor  [he  price,  and  Smiib,  44  Pa.  Si.  431:  Henry  v.   Pac 

il   was    agreed    b;   parol    between    the  son.  57  Pa.  5l  346;  ForreH  v.  Neli 

parties  at  (he  time  that  the  chattel  should  19  Repr.  (Pa.)  360;  McCall  v.  PowcU, 

paid,  iirtf.  thai  the  effect  of  the  agreement  OoiulgUMnt  t«  Ml. —Where  goods 

was  to  pass  the  title  10  the  chattel  from  delivered  for  the  purpose  of  being  si 

the  seller  to  the  sureties,  and  not  from  at  prices  fixed  by  the  consignor,  and 

the  seller  to  the  purchaser,  and  then  from  be  paid  for  at   fixed  rates  by  tjle  c 

him  to  his  sureties  (or  their  indemnity,  signee  after  sale,  accounts  to  be  rende 

for  in  the  latter  case  it  would  have  been  monthly,  the  transaction  import*  a  c 

a  mortgage,  which  would  have  been  void  signroent  for  sale,  aixl  not  a  present  s 

for   want  ot    registration.      Worthy   v.  Walker    «'.    Butierick,    los    Ma»s.   : 

Cole,  69  N.  Car.  157.  Audcnried  v.   Betteley,  8  Allen  (Mai 

An  instrument  under  seal  signed  by  B.,  *  30s,    Compart  Nutler  v.  Wheeler.  ■  L 

promising  to  pay  C.  $150  "  for  one  bay  (U,  S.)  346;  fn  rt  Linfoith.  4  Sawy. 

horse  bought  of  him.  and  to  secure  him  C.)  370;  Fish  v.  Benedict.  74  N.  V.  6 

the  horse  stands  his  own  security,"  was  I.   A   partner,  being  sick  at  the  ti 

held  to  be  a  conditional  sale,  and  not  a,  conveyed  to  his  copartner,  by  a  wril 

tnorlgage.      Clayton   v.    Hester,   So  N.  instnimeni.  all  his  interest  in  tbe  G 

Car.  27s.  agreeing  with  him  verbally  at  the  si 

An  agreement  to  convey  property  on  time  that  in  case  be  should  recover 

the  payment  of  certain  suras  of  money  sale  was  to  be  null  and  void,  and  be 

and  the  performance  of  certain  conditions,  to  continue  in  the  firm  as  before,     h 

followed  by  delivery  of  possession,  con-  that  this  verbal  condition  was  nilgai 

stitutes  a  conditional  sale  and  not  a  mort-  and  the  sale  absolute.  Wallace  v.  Uc\ 

gage.    Rowan  v.  Union  Arms  Co.,  36  Vl.  6  Ind.  300. 

134,  The  intention  of  the  panics  to  as 

■ale  with  Bight  of  Bvpnrehaa*. — Where  as  to  the  time  when  the  title   is  to  p 

there   is  an   absolute   conveyance   of    a  can  be  ascertained  only  from  the  le 

challcl.  but  a  right   is  reserved   10  the  of   the  agreement  as   expressed   j> 

grantor    to   redeem   or    repurchase   the  language  and  conduct  of  the  patiies. 

same  at  a  stipulated  price  within  a  given  aa  applied  to  known  usage  and  ibe  1 

time,  it  is  a  conditional  sale,  and  not  a  ject-malter.      It  must  be  maaifeslr< 

pledge  or  mortgage,   if   the  exercise  of  the  time  the  bargain  is  made,     Foste 

such  right  is  optional  with  the  grantor  Ropes,  tli  Mass.  10. 

and  cannot  be  compelled  by  the  grantee.  4.  New  York.  Act  of  18S4,  cb.  315 

Conway  v.  Alexander,  7  Cranch  (U.  S.).  I.  3  ;   /oum.   Rev.  Code   iSSo.   %   l< 

!l8;   Logwood  V.   Hussey,  60  Ala.  417;  MiuauH.   Rev.   Slat.  1879.  g  9505;  ( 

Thompson    v.   Chumney,    8    Tex.   389;  rode.   Genl.    Sut.    1883.   §    169:    S, 

Glover  I'.  Payne.  19  Wend.  (N.  Y.)  518.  Carolina.  Gent.  Slat.  iSGa,  §  aoai, 

I.  Griffith  f.  Morrison,  j8  Tex.  46.  Act  of  i8Ba.  ch.  20. 

S.    Bryant    v.   Crosby.    36    Me.    561;  5.  Balai  DUgvlMd   as  Lmmi.— Tr; 

Pttitiiylvaitia  and  Alabama  decisions  take  actions  of  this  character  are  of  ftcql 
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n  two  States,  however,  a  different  view  obtains,^ 
.  Ceadition  Precedent  to  bo  Performed  by  Vendor. — Where  by  the 
eement  the  vendor  is  to  do  anything  to  the  goods  for  the  pur- 
e  of  putting  them  into  a  dehverable  state,  the  performance  of 
se  things  will,  in  the  absence  of  a  contrary  intention,  be  taken 

irrecce,  and  principally  in  connecKon  proposition  is  supporicd  only  by  the  fol- 

.  ihc  [riDsfcr  of  such  articles  as  sew-  lowing  decisions:  Sargenl  i/.  Giles,  8  N. 

muhioes,  pianos  and  organs,  {urni-  H.   33;;  Bailey  v.  Colby,  34  N.  H.  39; 

.  and    lolUn^.siock   00     railroads.  Austin  v.   Dye,  46  N.   Y.  joo;   Bean  i'. 

c  usually  provide  for  the  iromediale  Edge.  84  N.  Y.  510:  Haviland  v.  John- 

sferof  the  property  on  nhai  is  called  son,  7  Daly  (N.  Y.j,  397.    And  all  Ibe 

lease;"  thai  certain  payments  shall  lacesL  authorities  as  above  cited  are  di- 


ladefiom  lime  10  time  called 
(be  lille  is  lo  remain  in  ibe  "  lessor'' 
i  all  payments   are   made;   that   be 
reiake  ilie  property  upon  default  in 
payment,  and  declare  previous   in- 
■atxXi  forfeiLcii;  and  tbat,  upon  pay- 
t  ol  [be  last  instalment,  the  title  is 
(SI  in  tbe  "lessee"  without  further 
c.  aod  wUb  or  without  a  bill  of  sale 
iher  CAuveyance.     The  object  is  to 
-d  Ibe  vendor  a  belter  security,  or  10 
d  the   inconvenience   of    a    chattel     Carpei 
tgage.    But  the  courts  non  hold  that    agreen 
conditional  sale 


rectly  opposed  t< 

The  conclusive  argumeni,  as  it  seems 
to  us.  is  stated  by  Davis,  J,,  in  Herrey 
V.   Locomotive   Works,   93    U.    S.   664, 
where  he   says:    "It  was  avidentty  not 
intended  that   this  large  sum  should  be 
paid  as  rent  for  the  mere  use  of  tbe  en- 
gine for  one  year.     If  so.  why  agree  to 
sell  and  convey  the  full  title  on  the  pay- 
ment of  the  lasl  inslalmeni  T 
Sight*  of  Kortf«gM. — In  the  case  of 
Scott.  13  R.  1.  477,  under  an 
imilar    to   those  above   de- 
condilional   1 


DOIacoiilract  of  letting  and  hiring),  gaged   the   properly   to  a   third   pers< 

must  be  so  considered  for  all  pur-  pending   the   term,   and   afterivards    re- 

:s.    Herrey  v.   Locomotive   Works,  ceived  from  his  vendor  the  bill  of   sale 

I.  S.  664;  Heryford  v.  Davis,  loa  U.  that  had  been  stipulated  tor.     Htld,  that 

3j;  Uyer  v.   Car  Co..  102  11.  S.   l;  tbe  so-called  lease  was  a  conditional  sale, 

e  u.  Roberts,  48  Conn.  367:  s  c,  40  and  that  the  vendee  had  a  right  to  mort- 

Sep.   170;    Loomis   V.    Biagg,    50  gage  the  property,  which,  upon  hie  m^- 

d,  laS;  %.  c,  47  Am.  Rep,  63S;  Car-  ing  tbe  last  payment  and  receiving  the 

Scott.  )3  R.  \.  477;  Whitcomb  bill  of  sale,  vested  in  him,  so  that  the 

""     "         "-■   -  mortgage  took  precedence  of  an  attach- 
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jllisler.  3  Grant  (Pa.),  248;  Greer  v. 
rth.  13  Bush  (Ky.),  430;  Cole  v. 
7,  4i  N.  J.  L.  308:  Singer  Mfg.  Co. 
ole,  4  Lea  (Tenn.).  439;  1,  c,  40  Am. 
.  10;  Murch  V.  Wright.  46  111,  487; 
u  I  Campbell,  88  111.  447;  Sumner 
JMiey,  71  Mo.  m:  Singer  Co,  v. 
comb.  40  I owa.  33;  Kohler  v.  Hayes, 
-»I-4S5;  Hegler  v.  Eddy.  53  Cal.  597; 
Sewing  Machine  Co.  v.  Ander- 


i]Uia 


57- 


_        _  Benj. 

Sales  (4tb  Am.  Ed.  p.  10).  it  is  said: 
1>e  haid^ip  of  a  forfeiture,  where 
ulr  all  tbe  price  ho*  been  paid  under 
ume  of  rent,  has  led  to  much  litiga- 
I,  ia  which  Ihc  claim  for  the  buyer  is 
lis  made  that  the  transaction  is  in 
ule  with  a  lien  for  price  reserved. 


.ally.  \ 


:  the  c< 


:eiltl*ts«  conlracls  according  to  their 
]ii  tenns.  and  have  held  that  if  the 
Itr  saw  fit  to  sign  a  lease,  he  must  be 
;anled  as  bailee,  and  not  OS  purchaser," 
11  with  the  exception  of  the  Pennsyl- 


Itlghta  0f  TUrd  Fnrahaatn- 

bcld,  under  the  species  of  com 
under  consideration,  that  one  who  has  in 
good  faith  bought  and  paid  for  the  arti- 
cle from  the  conditional  vendee.  In  igno- 
rance that  the  latter  has  not  yet  paid  in 
full,  and  in  reliance  on  his  possession 
and  apparent  ownership,  will  receive  a 
good  title.  Greer  t.  Church.  13  Bush 
(Ky,),  430;  Domestic  Sewing  Machine 
Co,  V.  Anderson,  23  Minn.  57.  See. 
.■«/™.  se"ion  13  of  "his  article.  "Rights 
of  Third  Parlies," 

1.  PauuylTaulA  and  Alabama.— In 
these  two  Stales,  contrary  to  tbe  general 
rule,  the  kind  of  contracts  we  are  at 
present  discussing  are  regarded,  not  as 
conditional  sales,  but  as  "bailments  for 
use,"  Thus  in  Forrest  v.  Nelson,  19- 
Repr,  (Pa.)  380,  Sterrclt,  J.,  observes: 
"  A  present  sale  and  delivery  of  personal 
properly  lo  the  vendee,  coupled  with  an 
agreement  that  the  title  shall  not  vest  in 
the  latter  unless  he  pays  the  price  agreed 


E*(io  be  presently  noticed),  this    upon  at  the  time  appointed  therefor,  and 
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as  a  condition  precedent  to  the  vesting  of  the  property.*  Ab 
when  some  act  remains  to  be  done  (not  by  the  buyer)  in  relatii 
to  property  which  is  the  subject  of  sale,  such  as  weighing,  coin 
ing,  testing,  or  measuring  to  determine  its  identity  or  separa 
it  from  bulk,  or  to  ascertain  the  price,  and  there  is  no  evidence 
an  intention  of  the  parties  to  make  an  absolute  and  complete  sa 
the  performance  of  such  act  is  a  prerequisite  to  the  consummati 
of  the  contract,  and  until  it  is  performed  the  property  does  n 
pass  to  the  vendee.^  The  foregoing  principles  are  common 
known  as  Lord  Blackburn's  two  rules. 

ibat  in  default  of  such  payment  th«  ven-  of  tbis  rule  whether  the  coDtnct  b 

dor  may  recover  possessioo  of  the  prop-  entirety  or  not,     Thompsoa  x.  Coao* 

erty,  U  quite  different  in  its  effect  trom  a  3  Vroom  (N.  J.).  466. 
bailment  for  use,  or,  as  it  ii  sometimes        Aotl  to  b*  Dont  after  IMIwy. — 1 

calied,  a  lease  of  Ibe  properly,  coupled  properly  In  goods  vill  pass,  evea  tboi 

with  an  agreement  nbereby  [he   lessee  something  remains  to  be   done   by  1 

nay  sut>seqijently  become  owner  of  the  vendor    in   relatioo   to  the    goods  » 

property  upon  payment  of  a  price  agreed  after  ibeir  delivery  to  the  vendee.    Hi 

upon.     As   between  tbe  parties  10  such  mond  f.  Anderson,  I  B.  &  P.  N.  R. ' 

contracts    both   are   valid   and   binding;  Greaves  v.    Hepke.   a   B.    &   Aid.   i 

but   as   to  creditors   ihe   latter   is   good  Mount  Hope  Iron  Co.  r.  Buffiagtou.  : 

while  tbe  former  is  invalid."    See  Cham-  Mass,  63;  Goddard  v.  Binney,  if  j  Ma 

berlain  ».  Smith.  44  Pa.  St.  431;  Henry  450;  i  Benj.  on  Sales  t4th  Am.   Ed.) 

V.   Patterson,  57  Pa.   St.  346:   Rowe  v.  378. 

Sharp,  ji  Pa.  St.  36:  Becker  v.  Smith,        S.  i  Bcnj.  on  Sales  (4tb  Am.  Ed.) 

59  Pa    St.  469;  Crist  v.   Kleber,  79  Pa.  364:   Blackburn  on  Sale,   Ijl;   Stone 

St.  390;  Enlow  V.  Klein,  79  Pa.  St.  488.  Peacock,  35  Me,  385;  Handlette  w,  Ti 

So  in  Alabama.     McCall  v.  Powell,  64  raan.  3  5hep.(Me.)40o:  Messcrs.  Wo 

Ala.  354.  man,  S3  N.  H.  171:  Smart  v.  Batcheld 

1.  I   Benj.  on  Sales  (4th  Am.  Ed.),  §  S7  N.  H.  140;  Fuller  v.  Bean,  34  N. 

364:  Blackburn  on  Sale.  151:  Elgee  Cot-  Z90;    Gilman    v.    Hill,    36    N.    H.  3 

ton  Cues.  33  Wall.  (U.  S)  iSo;  Smith  f.  Ockinglon    v.    Richey,   41    N.    H.    3 

Parkman,  55  Miss.  649:  Bond  v.  Green-  Riddle  v.  Varnum.  30  Pick.  (Mass.)  1 

wald,  SI  Tenn.  453:  Pritcbett  i'.  Jones,  4  Sherwin  w.   Mudge,  137  Mass.  547;  > 

Ra«rle(Pa.),  260;  Keelei  v.  Vanderoere.  drew  v.  Dieterich.  14  Wend.  (N.  Y.) 

5  Lans.  <N.  V.)  313;  Foster  v.  Ropes,  III  Rspelye  v.  Mackie,  6  Cow.  (N.  V.)  3 

Mass.  10;  GroHe  v.  Bclche,  63  Mo,  400;  Ouiwater  v.  Dodge.  7  Cow.  (N.  Y.) 

Wilkinson   f.   Holiday.    33    Mich.    386;  Kein  v.  Tupper,  53  N.  Y.  sjo;  Nesbil 

HcClungv.  Kelley.  21  Iowa,  50B1  Cleaver  Burry,   35    Pa.   St.   3o8;    Nicholson 

%>.  Ogle,  1  Houst.  (Del  )  453.  Taylor,  31  Pa.  St.  138;  Devanc  v.  F 

Where  the  thing  to  be  sold  is  yet  to  be  nell,   3   Ired.   (N.  Car.)  36;   Hudson 

manufactured,   the   title   does   not   pass  Weir,  39  Ala.  394;    Seller  v.  Block, 

until  there  has  been  some  act  equivalent  Ark.   566;   Chambtee   v.    McKeniie, 

10  delivery  and  acceptance.     Comfort  f.  Ark.   ijj;  MolTalt  o.  Green,  9  Ind.  I 

Kiersted,  36  Barb.  (N.  Y.)  473;  Andrews  Commercial  Bank  t.  Giileile.  90  Ind.  3 

V.  Duranl,   11   N.  Y.   35;  s.  c,  63  Am.  s.  c,  46  Am.  Rep.  333;  O'Keefe  v.  K 

Dec.  ss;  Williams  v.  Jackman,  16  Gray  logg,  15  III.  347;  Frost  v.  Woodruff, 

(Mass.),  514;  West  Jersey  R.  v.  Trenton  111.  155;  Courtiight  f .  Leonard,  II  loi 

Car  Works,  33  N.  J.  L.  517.  33;   Cunningham   v.  Asbbrook,   30  \ 

Oondltlm    Partly    Parftir^^— Where  553:  Obe  v.   Carson,  63  Mo.   809;  Li 

the   vendor   has    performed    everything  bam  v.  Eggleston,  37  Mich.  3x4;  Hai 

that  is  Teqtiired  of  him  as  to  a  portion  of  v.  Hurlbul.  9  Minn.  143. 
ihe  things  sold,  but  something  still  r«-        Intantloii  of  ?Htiw  to  SonrK.— li 

mains  to  be  done  as  to  tbe  rest,  the  por-  appears  by  the  terms  of  the  contract  t 

(ion  in  regard  to  which  the  vendor  has  it  was  tbe  intention  of  the  panics  t 

performed  all  his  duty  becomes  the  prop-  title  to  the  goods  should  pass  before  tl 

erty  of  the  vendee,  but  the  portion  in  re-  were   weighed,  measured,  etc.,  this 

spect  to  which  something  is  yet  to  be  tention  will  override   tbe  geoetal   n 

done  still  belongs  10  the  vendor,  and  it  and  effect  will  be  given  to  it.     Graff 

makes  no  difference  as  to  the  operation  Fitch,  5S    IlL  373;  Cbapin  e.   PcKler 
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S.  Cimditioii  Pnoedent  to  be  Fulfilled  by  Purohaur.— Where  the 
yer  is  by  the  contract  bound  to  do  anything  as  a  condition, 
her  precedent  or  concurrent,  on  which  the  passing  of  the  prop- 
y  depends,  the  property  will  not  pass  until  the  condition  be  ful- 
ed,  even  though  the  goods  may  have  been  actually  delivered 

0  the  possession  of  the  vendee.'  Thus  where,  in  a  contract  of 
e,  it  is  agreed  that  the  title  to  the  property  is  not  to  vest  in  the 
rchaser  until  the  price  is  fully  paid,  the  title  remains  in  the 
idor  until  that  event,  though  the  property  was  delivered  at  the 
le;  the  payment  is  strictly  a  condition  precedent  and  must  be' 
nplied  with  before  the  title  passes.*  So  where  the  payment 
the  goods  is  to  be  made  in  notes  of  the  vendee  or  mortgages, 
:.  (If.  Y.)  366;  Young  v.  Matihewi,  v.  Manchesler.  13  R.  1.  336:  Brown  v 
R,  3  C,  P.   i»7;  Turley  v.   Bales,  3     Filch.  43  Conn,  jia;  Hine  v.  Robens,  4B 

1  &  Coll.  300.  Conn.  367;  Herring  v.  Hoppock,  15  N. 
■tiT«r7J-Delivei7  to  the  buyer  will  Y.  409:  Herring  v.  Willard.  3  Sandf.  (N. 
iibe  tiite  though  the  goods  sold  are  Y.)  418;  Ballard  v.  Burgeit.  40  N.  Y. 
raards  to  be  weighed,  counted,  or  314;  Austin  v.  Dye,  46  N.  Y.  5001  Cole 
sured.  Macomber  v.  Parker,  13  v.  Mann,  61  N.  V.  i;  Boon  v.  Moss,  7a 
;.  (Mass.)  175;  Cunningham  v.  Ash-  N.  Y,  465;  Cole  w,  Berty,  43  N.  J.  L. 
ik-io  Mo.  55s;  Haxall  v.  Willis,  15  308;  Enlow  v.  Klein.  79  Pa.  St.  488; 
IL|V«.)434.  In  Macomber  v.  Parker,  Hartley  v.  Decker,  89  Pa.  St.  470;  Walsh 
Pick.  (Mass.)  17s,  Wilde,  J  .  said:  v.  Taylor,  39  Md.  593;  LeaTcIl  v.  Rob- 
bcre  the  goods  are  actually  delivered,  inson,  3  Leigh  <Va  ).  161;  ClaylOD  v. 
ibo«s  the  intent  oi  the  parlies  10  Hester,  80  N.  Car.  375;  Vasser  v.  Buz- 
pleie  ^e  sale  by  delivery;  and  the  ion,  86  N.  Car.  335;  Bennett  v.  Sims,  i 
;hiag,  or  counting,  or  measuring  Rice  (S.  Car.)  421;  Talroadge  v.  Oliver, 
"wanls  would  not  be  considered  ai  14  S.  Car.  533;  Jowers  v.  Blandy.  56  Ga. 
pan  of  the  contract  of  sale,  but  379;  Boyd  v.  Lnften.  34  Ga.  494:  Dnd- 
Id  be  taken  to  refer  to  the  adjust  ley  v.  Abner,  53  Ala.  57a:  Ketchum  v. 
lo(  the  final  settlement  of  the  price.  Brennan,  53  Miss.  S96;  Christian  v. 
ule  wonld  be  as  complete  as  a  sale  Bunker.  38  Tei.  334;  Pation  v.  McCane. 
icmlit  before  the  actual  payment  of  15  B.  Mon.  (Ky.)  555;  Vaughn  v.  Hop- 
)ri«."  son,  10  Bush  (Ky.).  337;  Price  t.  Jones. 
poratlM,  vhra  Ml Mwory.— Where  3  Head  (Tenn.),  84:  Sumner  v.  McFar- 
:  is  a  sale  of  a  specified  quantity  of  Ian,  15  Kans.  600.  Fleck  v.  Warner,  3; 
1  from  a  mass  identical  in  kind  and  Kans.  493:  Carroll  v.  Wiggins.  30  Ark, 
itm  in  value,  a  separation  of  the  403;  Sanders  v.  Kcbcr,  23  Ohio  St.  63a; 
ility  sold  is  not  necessary  to  pass  Forrest  v.  Hamilton.  98  Ind.  qf.  Brad- 
jlle  where  the  intention  of  the  par-  sbaw  v.  Warner,  54  Ind.  58;  Van  Duzor 
tbat  the  properly  should  pass  by  the  v.  Allen.  90  111.  499:  Bailey  v.  Harris,  8 
racl  of  sale  is  clearly  manifestedi  Clarke  (Iowa).  331 ;  Moseley  i'.  Shattuck, 
rwise  where  the  articles  composing  43  Iowa,  540;  Utile  v.  Page,  44  Mo.  413; 
mass  are  of  different  qualities,  and  Ridgewayt/  Kennedy.  53  Mo.  14:  Wtang- 
c,  making  a  selection,  and  not  merely  ler  v.  Franklin,  70  Mo.  659;  Fiheld  v. 
ration,  necessary.     Hurff  v.   liircs.     Elmer,  35  Mich.  48;  Hunter  v.  Warner. 

.  J.  L  581.  I   Wis.   141:  McClelland  v.   Nichols.   34. 

1  Benj.  on  Sales  (4th  Ara.Ed.).§  366.  Minn.  176;  Putnam  i/.  Lamphler.  36  Cal. 

Fosdick   V.   Schall,   99   U.   S.    350;  151:   Aullman  v.  Mallory.   5   Neb.   178; 

■je  V.  Slnbbs.  26  Me.  343:  Rogers  v.  Cardinal  v.  Edward*.  5  Nev.  36. 

lehonse.  71  Me.  333:  Luey  c.  Bundy,  Waivsr  of  Condition. — One   who    has 

H.  398;  Holt  V.  Holt,  58  N.  H   376;  contracted  to  purchase  personal  property 

b  n.  Pike.  60  N.   H.  447:  Manwelt  on  credit,  the  title  to  remain  in  the  ven- 

■riggs.   17  Vt.  176;  Root  11.  Lord,  33  dor   till   payment,   does   not  forfeit  bis 

568;  Burneli  v.  Marvin.  44  Vt.  277;  rights  by  mere  neglect  to  pay  by  the  day 

{ill  o.  Railroad,  3  Gray  (Mass.),  545;  named,  as   the   vendor  may   waive   his 

cut  V.  Metcalf.  5  Gray  (Mass.).  306:  right  to  a  forfeiture  {or  a  prior  neglect  to 

ler  ti.  Puffer,  114  Mass.  376:  Salo-  pay  by  seeking  afterwards  to  collect  the 

V.  Hathaway,  ia6  Mass.  481;  Good-  balance    dae.     Devoe    v.    Jamison,    33 

'.  Furbrother,  13  R.  I.  3331  Skellon  Micb.  94. 
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the  title  will  not  pass  until  the  giving  of  the  notes  or  executio 
the  mortgages.*     Other  examples  are  given  in  the  note* 

6.  Where  Payment  and  Delivery  are  to  be  Cononrrent — When 
time  of  payment  is  specified  at  the  making  of  the  contract,  the 
presumes  that  the  sale  is  for  cash ;  and  in  such  a  case  payment 
delivery  are  immediate  and  concurrent  acts,  and  the  seller  has 
indisputable  right  to  refuse  to  deliver  without  payment.'  Ai 
sale  for  "  cash  on  delivery"  is  a  conditional  sale,  not  vesting ' 
until  the  condition  is  complied  with.* 


But  where,  in  a  contract  of  sale  of 
persona]  property,  the  litte  to  ihe  prop- 
erty was  to  pass  to  the  purchaser  upon 
his  deposit  of  the  purchase-money  in  a 
particular  bank  by  a  certain  day,  htid 
that  the  refusal  of  the 'bank  to  receive 
the  deposit  waa  no  excuse  for  non-per- 
formance of  the  condilion.  Thompson 
V.  Ray,  46  Ala.  224. 

IntMit  of  PoTobuBT. — upon  the  ques- 


and  place  of  sale,  the  giving  of  suci 
tice  is  in  the  nature  of  a  condition  p 
dent,  and  if  such  notice  is  not  given 
sate  is  void,  and  communicates  no  til 
the  purchaser.  Henderson  v.  Gallo 
E  Humph.  (Tenn.)  691. 

BighU  of  OcndlUowa  Vandal.— M 
a  party  bargained  tor  a  horse,  but  w 
perform  a  condition  precedent  10 
vesting  of  his  '■'         •    -  ■      ■■ 


tion  of  the  validity  of  a  sale  made  upon     sion.  and  failed  to  perfor 


o  payment,  the  condi 
not  being  performed,  the  intent  of  the 
purchaser  to  pay  or  not  is  immaterial, 
where  no  fraud  is  impaled  to  bim.  or 
where  he  testified  that  he  had  no  inten- 
tion of  taking  the  goods,  and  it  is  not 
error  lo  e;iclude  an  inquiry  as  10  whether 
he  intended  to  pay.  Jessop  v.  Miller,  a 
Abb.  App.  Dec.  (N.  Y.)  449. 

1.  Congar   v.   Railroad,   17  Wis.  477; 
Thorpe  i>.  Fowler.  57  Iowa,  541. 

%.  When    a   contract   for   the   sale   of 
goods   by   its   terms   provides   that    the 
property  is  to  be  delivered  "subject 
the  inspection  of  " 
satisfactory," 


hfid  that  he  could  n 
or  trover  for  the  value  of  the  I 
against  a  bailee  who  was  to  deliver 
on  the  performance  of  such  pre« 
condition.  Ferrier  v.  Wood.  4  [ 
(Ark.)  85. 

8.  Southwestern  Freight  Co.  v.  P 
45  Mo.  517;  Talmadge  v.  White,  3 
Y.  Super.  Cl  219. 

Where  delivery  and  payment  are  1 
concurrent  acts,  the  promises  of  the 
dependent  and  conditional. 


n- performance  wii 


the  other  for   t 

others  mutually     showing  an  actual  performance 

party  has  the  right     of  performance  on   his  part.     Kelli 

I  by  any  other  per-     Upton.  ;  Duer  (N.  Y.),  336. 

s  or  refuses  to  act.         4.   Evansville,  etc..  R.  Co.  v.  Erwi 

of  the  sellers  makes     Ind,457;  Lanman  v.  McGregor,  <m  Int 

in   V.   Andrew,   44         But  in  Wabash,  etc.,  R.  Co.  i'.  Shrj 

9  III.  App.  323,  it  is  held  that  a  sal 

a  building  sold  al     cash  may  or  may  not  be  conditions 

be  removed  within     cording  to  circumstances  and  the  ii 

n  of  the  parties,  and  it  is  error  t 

net  a  jury  that  in  a  sale  for  casi 

ipeny  does  not  pas*  until  the  pri 


r  back 


son  unless  B.  negli 
The  tai^tlbat  B.  iso 
no  difference.  Dti 
N.  Y.  7a. 

The  ownership  ( 
personal  property, 
a  reasonable  time,  rever 
of  the  land  if  Ihe  building 
and  the  purchaser  cannc 
the  money  paid  for  such 
right  to  remove  it  was  a  sufficient  con- 
sideration for  the  purchase-money.   Shaw 
V.  Carbrey.  13  Allen  (Mass.),  463.  ine  luie 

An  •greemeni  in  a  bill  of  sale  "that     delivery.  _     .    . 

this  sale  is  upon  this  express  conditioD  tial  payment  is  made  to  bind  ihebaq 
that   said  steamboat   is   not  within   ten     if  no  credit  is  contemplated  alter  th' 

years  from   to   be  run."  was  held    livery.     Pierson  v.   Hoag,  47  Barb 

to  be  a  condition  and  not  a  covenant.     Y.)  143. 

there  being  no  engagement  or  promise  In  case  of  a  sale  for  cash  on  deli' 
on  Ihe  part  of  the  vendee.  Hale  v.  the  transfer  of  a  bill  of  lading  to  the 
Finch.  104  U.  S.  aSr.  chaser  before  payment,  tboo^  ordin 

Where  by  the  terms  of  *  deed  in  tn- "' ' "    - 

to  pay  debts,  the  trustee  is  required 
give  notice  to  the  bargainor  of  the  time 


In  a  sale  of  chattels,  when  the  pri 
o  be  paid  on  delivery  to  the  purch, 
in  the  seller  unti 


constituting  delivery,  does  not  dives 
vendor's  title.  Evansville,  etc,  R. 
'.  Erwin,  84  Ind.  457. 


430 
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7.  Tntial  Failtin  of  Delirery. — Under  a  contract  for  the  sale  and 
;liveryof  a  certain  numtjer  of  articles  or  a  certain  quantity  of 
erchandise,  at  a  stipulated  price  and  within  an  agreed  time,  the 
;iivery  of  the  whole  is  a  condition  precedent  to  the  seller's  right 

action;  the  buyer  is  not  required  to  receive  less  than  the  desig- 
ited  amount,  and,  until  full  performance,  there  can  be  no  recov- 
y  by  the  seller.'      But  where  there  is  a  delivery  of  a  portion  only 

the  goods  agreed  to  be  furnished  by  a  contract  entire  in  its 
iture  and  providing  one  gross  sum  for  the  whole,  and  the  vendee 
cepts  and  appropriates  them  so  as  to  derive  a  benefit  therefrom, 
e  vendor  is  entitled,  in  a  proper  case,  to  recover  the  reasonable 
itth  of  the  goods  delivered,  not  exceeding  the  contract  price, 
bject  to  the  vendee's  right  to  recoup  damages  for  breach  of  the 
ntract* 

8.  lutalment  Balei. — Where  goods  are  to  be  sold  and  delivered 
instalments  at  fixed  periods,  default  by  the  purchaser  in  accept- 

\  and  settling  for  an  instalment  will  relieve  the  vendor  from  for- 
irding  subsequent  instalments ;  and  default  on  the  part  of  the 
ndor  in  sending  the  first  instalment  will  relieve  the  purchaser 
im  his  obligation  in  taking  the  other  instalments.*  A  contract 
build  a  vessel  according  to  specifications,  and  to  deliver.it  com- 
bed at  a  place  designated  before  a  day  certain,  for  which  pay- 
;nts  are  to  be  made  as  the  work  progresses,  vests  no  title  in  the 
ndee  until  after  the  completion  and  delivery  of  the  vessel.* 

■M  i(  IMiTtry. — Where  Ihe  agree-  soon  aa  received,  and  the  quatitily  is  In- 

nt  is  that  goods  are  to  be  paid  lor  in  creued  in  [he  shipmeni  and   on  notice 

b  on  delivery,  and  the  goods  are  de-  accepted,  [he  purchaser  maf  refuse  to  ac- 

TOl  ihe  sale  is  complete  whethsr  the  cept  delivery  of  less  than  the  increased 

OKn[  is  made   or   not.     Warder   v.  quantity,  and   by  other  shipments  than 

a>ei,  51  Iowa,  4gi.     Compare  Dudley  that  stated.  Salamon  v.  Boyltin,  3}  Repr. 

iawjer.  41  N.  H.  336.  (Md.)  366. 

luiahere  goods  ate  sold  for  cash,  and  S.   Wilson   v.    Wagar,    36   Mich.   45*; 

selkr  delivers  item  to  the  buyer  on  Flanders  v.  Putney,  58  N.  H.  358;  M«t- 

faiib  of   bis   paying  cash  for  them,  thews  v.  Holby.  4S  Barb.  (N.  Y.)  167. 

immediately  demands  the  cash,  and  But  this  right  is  an  innovation  upon 

buyer  refuses  to  pay,  the  delivery  is  the  common  law  and  is  based  on  equity, 

an  absolute  but  a  conditional  delivery,  and  it  should  ncvei  be  allowed  to  a  ven- 

il  the  buyer  refuses  id  perform  the  dor  who  wantonly  or  in  bad  faith  refuses 

diiion,  no  property  in  the  goods  passes  to  perform  his  contract     Wilson  v.  Wa- 

lim.     RcGning|Co.  v.  Miller,  7  Phila  gar.  a6  Mich.  453. 

)q7:  Harding  I'.Mcitz. I  Tcnn.Ch.6io.  I.   Hoare  -u.   Remie,   5    H.   &   N.    19, 

0  wberc  goods  have  been  purchased  Houck  v.  Miller  L.  R.  7  Q.  B.  93;  Phillips 
u»b,  which,  by  «  cusiotn  of  trade,  Co.  v.  Seymour,  91  U.  S.  64b;  Dwinell 

Dndemood    to   mean   payment    at  i'.   Howard.   30   Me.   358:    King   Phillip 

m  ten  days  after  the  purchase,  the  Mills  v.  Slater.  13  R.  1.  83:  Reybold  v. 

Iract  imports  that  the  delivery  is  qual-  Voorhees.  30  Pa.  St.  lib;  Hartje  v.  Col- 

1  and  that  the  prapeny  in  the  goods  lins,  46  Pa.  St.  368;  Robson  v.  Bobn,  97 
s  not  pass  until   payment.      Dous  r.  Minn.  333. 

miHoun.  38  Barb.  (N.  Y.)  393.  4.  Forsyth  -u.  Dickson,  i  Grant  (Pa.), 

Roclcford,  etc.,  R.  Co.  v.   Lent.  63  16;  Edwards  v.   Elliott,  36  N.  J.  L.  449; 

33B;    Smith   i-.  Lewis.   40   Ind.   gS;  Andrews  v.  Durant,  11  N.  Y.  35;  Mixer 

lit  V.  Lyon.  49  N.  y.  553;  Timmons  v.   Howarth,  ai  Pick.  (Mass.)  305;  Wi^ 

'eison,  66  Barb.  (N.  Y.)  5^.  Mams  v.  Jackman,  16  GrvT  (Mass.),  514; 

'here  there  is  a  contract  of  sale  of  a  Green  v   Hall,  i  Houst.  (Del.)  506.  Cam. 

aiB  quantity  of  goods  to  t»e  shipped  part  Wood  v.   Russell,  5  B.  &  Ad.  94a; 

Ihe  iMme  of  the  vessel  10  be  given  as  Clarke  v.  Spence,  4  Ad,  &  E.  44S. 
4»1 
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Where  the  sale  is  conditional,  and  title  is  to  remain  in  the  veni 

until  the  price  is  fully  paid,  any  partial  payments  that  may  h; 
been  made  are  forfeited  and  irrecoverable  by  the  buyer  upon 
latter's  default  in  paying  the  residue.' 

9.  Balei  "  To  ArriTo."— A  sale  to  arrive  is  conditional,  and  if 
article  do  not  arrive,  as  contracted  for,  either  from  the  ship's  be 
lost  or  other  cause,  the  contract  is  at  an  end." 

In  Andrews  v.  Duranl,  ii  N.  V.  35.  A  taining  tJite  10  properly  delivered  c 

agreed  bf  conlrart  Co  build  (or  B  a  vcs  conditional  sale,   perinlu   tbe  buyei 

sel  of  certain  dimensioas  and  to  deliver  retain  possession  and  receives  paym 

ill&nished  on  a  day  designalcd  for  tsooo,  after  the  default,  this  operates  u  a  n 

of  nhich  the  sum  of  (3000  was  to  be  paid  er  of  the  forfeiture.   .Hutching:  v.  \ 

at  specified  stages  of  the  worlt.  and  laooo  ger,  41  N.  Y.   155;  Cushman  v.  Jci 

when  it  was  Completed  and  delivered,  the  ^  Hun  (N.  Y.),  535;  Taylor  v.  Finlej 

woriimanship   and    materials   to   be   in-  Vt.   78;  Blair  v.   Hamilton,  4S  Ind. 

Bpecled  as  the  work  progressed  and  to  be  Compart  Hegler  v.   Eddy,  53  C»l.  S9 

approved   by  the   superintendent  o[   B,  A  forfeiture  in  the  sale  of  personal 

which  was  done.     Htld.  that  B  had  no  waived  wheie   the   seller,   after  Ari\ 

properly  In  the  vessel  until  it  was  com-  makes  a  new  controcl  with  the  bnyei 

pleted.  others,  and  receives  from  them  all 

1.   I  Bcnj.  on  Sales  (4tb'Am.  Ed.),  g  43g  past  due  instalments.    Hill  v.  Towii» 

et  uq.-.  Fleck  v.  Warner,  aj  Kans.  \c(i;  6g  Ala.  386. 

Sere  V.  McGovcrn,  65  Cal,  244;  Angler  8.  Shields  i'.  Pettee.  3  Sandl.  (N. 

V.  Taunlon  Paper  Co.,  I  Gray  (Mass.).  36a;  Benedict  v.   Field,  4  Duer  (H. 

631;  s.  c'.,  61  Am.  Dec.  436;  Cotcord  9.  154:  Hooper  v.  RailroaJl,  37  Wis.  Bi 

McDonald.  isS  Mass.  470;  Kna](  v.  Per-  But  a  sale  of  an  invoice  of  sugu 

kins,   IS  Gray  (Mass.).    53g;    Brown   v.  board  tbe  vessel  at  the  time,  "  moi 

Haynes,  53  Me.  578;  Everett  v.  Hall,  67  less,  to  arrive  on  or  before  the  fin 

Me.  497;  Duke  v.  Shackleford,  ;6  Miss.  August,  to  be  of  current  quality."  i 

SS3:  Haviland  i'.   Johnson,  7   Daly  {^.  absolute  sale  and  nol  a  conditiorial  : 

Y.).  3g7:  Singer  Mfg.  Co.  v.  Trcadway.  Havemeyer   v.   Cunningham,   35   E 

4  Brad.  (III.)  57:  Latham  v.  Sumner,  Eg  (N.  Y.)  515. 

III.  233.     Comparr  Presion  v.  Whitney,  IklM    to    AniT*— Eflbat   of  DUi 

as  Mich.  360;  Johnson  v.  Whitlemore,  37  Tonni.— "  A  vendor    may  bind   hio 

Mich.  463.  absolutely  to  deliver  goods  '  on  arri 

In  H  Ntw  York  decision  it  is  said  that  of  a  particular  ship  by  a  contract  10 

where,  in  a  case  of  conditional  sale,  the  eSect.     Whether  delivery  is  coitditi< 

■ellerclaims  that  the  amount  already  paid  on  ihe  goods  being  on  the  ship,  ii  ii 

is  forfeited  by  tbe  failure  of  the  buyer  to  determined   by  the  construction  of 

pay  one  of  Ihe  instalments  when  due,  it  particular  contract.     If   I   say   that 

is  bis  duty  to  inform  Ihe  buyer  of  such  goods  '  are  now  on  passage '  by  a  pi 

claim,  in  order  that  Ihe  latter  may  pay  or  ular  ship,  and  engage  10  deliver  the  g^ 

tender  such  amount.     Cushman  v.  Jew-  on  arrival  of  the  ship,  this  is  a  warr 

ell,  14  N.  Y.  Supreme  Cl.  ;3;.  that  the  goods  are  on  board,  and  m 

FatfeitarepnvtntadbyBUtnU. — When-  me  liable  for  the  goods  when  the 

ever  personal  properly  is  sold  or  deliv  arrives.     Gorrissen  v.  Perrin,  2  C.  E 

ered  on  a  conditional  sale  or  lease,  an  5.  681.     And  a  contract  lo  deliver  gi 

agreemeni  that  it  shall  remain  the  prop-  '  on  arrival '  of  a   particular   ship  i 

erty  of  the  vendor  until  payment  is  made  absolute  engagement  to  deliver  (be  g 

or  other  condition  performed,  it  is,  in  two  when  the  ship  arrives,  so  that  the  ve 

States  (Ohio  and  Missouri),  made  unlaw  is  liable  in  case  of  the  goods  not  coi 

ful  for  the  vendor  or  lessor  to  take  pos.  in  the  ship.     Hale  v.  Rawson,  4  C 

session  or  seize  the  properly  without  re-  N.  S.  8$.     On  [he  other  hand,  a  vei 

funding  the  sums  actually  paid   by  the  may  avoid  a  warranty  by  using  the  ti 

lessee,   less   a  reasonable  compensation  '  expected  toarrive  by.'or  even 'toai 

for  use.  in  no  case  exceeding  twenty-five  by,   or  'on  arrival  by '  a  particular  ! 

per  cent  (in  Ohio  fifty  per  cent)  of  such  and   in   such   case   the   delivery  wil 

sums  paid,  and  for  actual  breakage  or  dependent  not  only  on  the  arrival  ol 

damage,     Ohio,  aa,  of  i88s,  p.  139,  g  3;  ship,  but  on  the  arrival  of  the  ship 

Miiiouri,  Rev.  Stat.  1S79.  g  3508.  the  goods  on  board.     Boyd   o.  Siffk 

WalTW  of  ForfUtvo.— If  the  seller,  re-  Camp,  3a6;  Idle  f.  Thoratoo,  j  O 
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Coutnet  of  "  Bale  or  BetoriL" — Where  goods  are  sold  under  a 
■act  of  "  sale  or  return,"  the  property  passes  to  the  purchaser 
:ct  to  an  option  in  him  (condition  subsequent)  to  return  them 
n  the  fixed  time,  or  within  a  reasonable  time,  if  none  is  desig- 
i.'  And  where  the  contract  provides  that  an  article  agreed  to 
Id  (or  to  be  manufactured  for  the  vendee)  shall  be  satisfactory ' 
e  purchaser,  he  cannot  be  required  to  take  it  because  he  ought 

satisfied  with  it ;  it  must  be  in  fact  satisfactory  to  him  or  he 
t  bound  to  pay  for  it.*     Under  a  contract  of  this  character,  if 

onix.  V.  Himilton,  5  M.  &  W.  639.  what  is  lermed  giving  a  refusal  to  a  parly 
indor  is  nol  liabk,  on  such  a  con-  who  may  lake  Ihe  ariicle  01  not  within  a 
■)iiTe  ihe  goods  intended  10  have  certain  time,  unless  upon  some  other 
old  Kcre  not  shipped,  though  others  consideration  or  under  seal,  is  not  a  valid 
uilir  character,  consigned  10  the  contract  in  law,  [or  want  of  considera- 
irndor,  but  sold  to  other  parties,  tion.  Faulkner  v.  Hebard.  a6  V(.  453. 
n  tbe  same  ship.  Smith  v.  Myers,  TandM'i  Aiik. — If  the  property  is  lost 
S  Q.  B,  439.  Nor  where  goods  or  accidentally  destroyed  before  the  pur- 
same  class  were  shipped,  but  con-  chaser  has  exercised    his  option  in  the 

to  another  person.     Gorrissen  v.  matter  o(  returning  it,  he  must  bear  the 

,  3  C.  B.  N.   5.   681.     Nor  where  loss,  and  the  seller  can  recover  the  price. 

were  on  the  ship,  belonging  to  the  Carter  v.  Wallace,  32  Hun  (N.  Y.),  3S4. 

endorandunsold,  but  substantially  Compart    Pierce    v.    Cooley.   10    Repr. 

HL    VemedCL'.  Weber.  I  H.&N.  (Mich.)  83. 

I  Whanon  on  Contr.  g  563.  8.  Silsby   Mfg.  Co.  v.  Chico,  24  Fed. 

J]  were  sold  to  arrive  by  a  certain  Repr.  S93;  McCarren  x'.  McNulty,  7Gr'y 

and  to  be  paid  for  at  the  market  (Mass.).  139;  Brown  v.  Foster,  113  Mass. 

n  the  paper  of  L.  B..  whom  both  136;    Zaieski   v.   Clark,   44   Conn.    318; 

sapposed  10  be  solvent,  without  Gibson  v.  Cranage.  39  Mich.  49:  Gray  v. 

«.    Before  the  ship  arrived  L.  B.  Railroad.  11  Hun  (N.  Y.).  70;  Heron  v. 

Hild,  that   the  vendor  was   not  Davis,  3  Bosw.  (N.  Y.)  336;  Wood  Reap- 

10  deliver  the  goods  upon  a  sub-  er  Co.  i'.  Smith,  jo  Mich.  565:'  s.  c,  4; 

t  lender  of  the  notes,  though  they  Am.  Rep.  57;  Grant  \.  Burch,  36  Hnn 

MM  entirely  worthless.     Benedict  (N.  Y.).  376. 

d.  16  N.  Y.  59s.  Biqrm  Mart  b«  la  Fwt  DliMtUflaA.— 

>f  Cavatt  Emptor  doM  not  Apply. —  Under  such  a  contract,  the  buyer  cannot 

merchandise   is   sold   to  arrive,  get  rid  of  his  obligation  by  mcielydcclar- 

ihe  rendor  has  not  on  hand  and  ing  the  article  not  to  be  satisfactory  to 

ndiber  pany  can  inspect,  it  would  him  when  it  really  is.     Silsby  Mfg.  Co. 

:rary  10  sound  morality  and  public  v.  Chico,  34  Fed.  Repr.  S93. 

to  enforce  the  doctrine  of  cavtat  Where  the  purchaser  of  a  machine  took 

and  compel  Ihe  purchaser  to  pay  it  upon  trial,  and  was  to  pay  for  it  if  he 

ads  of  an  unmerchantable  quality,  liked  it  and  to  return  it  to  the  vendor  il 

Si  principle  of  the  civil  law.  caveat  he  did  not  like  it,  it  was  held  that  he  was 

r,  should  be  applied  in  such  cases,  bound  to  bring  10  the  trial  of  it  honesty 

rry  v.  Wall,  35  N.  V.  Super.  Cl.  of   purpose  and  judgment  according  to 
his    capacity.      Hartford    Mfg.    Co.   v. 

loss  V.  Sweel,  3  Engl.  Law  &  Eq.  Brush,  43  Vt.  518.   But  compart  the  cases 

trkins  v.  Douglas,  7  Shep.  (Me)  cited  above. 

otchkiss  V.  Higgins,  5a  Conn.  305;  One  who  buys  a  machine  with  election' 

a  Am.  Rep.   583;   Schlesinger  v.  to  return  it  and  receive  back  the  price  in 

0,0  R.  I.  J7S:  Jameson  v.  Gregory,  case  it  does  not  "  prove  to  be  suited  to 

.  (Ky.)  363.  bis  purpose  and  entirely  satisfactory  in 

rean  article  issold  on  tbe  condition  all  respects,"  is  not  bound  to  give  notice 

may  be  returned  if  it  does  not  cor-  of  dissatisfaction  or  opportunity  to  rein- 

d  with  a  warranty,  and  the  article  edy  the  difficulty,  and  after  return  and 

rned  and  accepted  unconditionally  demand  may  maintain  an  action  for  the 

vendor,  the  contract  is  terminated  price,   although   the   seller   manages   to 

cannot  recover  the  price.   Manny  make   il  work   well   without  alteration. 

idinning.  15  Wis.  50.  Aiken  v.  Hyde,  99  Mass.  183. 

'tmoni  it  is  thought  that  in  a  sale.  One  bought  a  fanning  mill  with  a  re* 
3  C.  of  L.— 38                                  433 
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the  article  is  not  returned,  or  the  dissatisfaction  of  the  buyern 
fested  within  a  reasonable  time,  or  within  the  time  agreed  u 
the  sale  becomes  absolute,  and  the  price  may  be  recovered  i 
action  for  goods  sold  and  delivered.*  A  sale  of  personal  prop 
on  condition  that  the  vendee  may  return  the  article  in  a  spec 
time  becomes  absolute  if  the  vendee  so  misuse  the  property  du 
that  time  as  materially  to  impair  its  value.* 

11.  Bight!  and  Kemediet  of  Conditional  Tendor. — The  vendor 
conditional  sale,  upon  breach  of  condition,  may  sue  for  the  p 
or  may  bring  replevin  against  the  purchaser  or  his  alienee  fot 
goods.'  If  he  has  reserved  the  right  to  retake  the  property  or 
fault,  or  on  deeming  himself  insecure,  he  has  an  implied  trrevoc 
right  of  entry,  and  is  not  liable  in  trespass  for  retaking  the  gbc 

served  privilege  of  reiarning   it  wiihtn  Where  the  vendee  it  allowed  nnii 

thirt;  days  in  case  it  did  aot  ''suit  and  end  of  tbe  rear  to  determine  whni 

aoswer  the  purpose  of  purchase."    Hild,  conditional   aale  shall  become  ab« 

tbat  i(  il  did  not  suit,  be  was  not  bound  be   may  make   bis  election  at  any 

to  prove  that  il  did  not  ansurer  the  pur-  t>efore  the  expiration  ot  the  year,  a 

pose;  the  contract,  appointing  no  othct  not  confined  to  the  last  day  of  ibc 

aTt>lter,  lelt  bitn  the  sole  judge.     Good-  Reese  v.  Beck,  14  AU.  6s'- 

ricb  V.  Van  Norlwick,  43  111.  44S.  S.  Kay  v.  Thompson,  13  Cnsh.(H 

1.  Moss  V.  Sweet.  3  Engl.  Law  &  Eq.  sSi. 

311:   Jameson  v.  Gregory,  4  Mete.  (Ky.)  S.  Salomon  v.  Huhawa;,  i«6  I 

3^:  Jones  v.  Wright,  71  III.  61.  483;   Brown    v.    Haynes.    %%   He. 

BMHOnaMe   Tlma.— Where    a    sale    is  Keiit  i>.  Counts,  15  S.  Car.  493. 

made  conditioned  on  (he  article  sold  be-  Where  a  sale  is  made  upon  credit 

ing  satisfactory  to  the  buyer,  and  no  time  condition  [bat  security  be  given,  am 

is  fixed  within  which  the  buyer  is  to  mani-  purchaser    takes    the    property  wii 

fest  his  approval  or  disapproval,  he  must  giving  the   security,  an   action   foi 

do  ;o  within  a  reasonable  time  or   tbe  price  will  lie  before  the  terai  of  < 

sale    becomes    absolute.      Hickman    v.  expires.     Rice  v.  Andrews.  31  VL  t 

Sbimp.  30  Repr.  (Pa.)  345:   Washington  4.  McClelland   v.   Nichols,   14   & 

r-,    Johnson,    7    Humph.   (Tenn )    4<>8;  176;    Walsh    v,    Taylor.   39    Ud. 

Qnitin  v.  Sloul.  31   Mo.  160;  Spickler  v.  Matthews  v.  Lucia,  5;  Vt.  30S. 

Marsh.  36  Md.  jaa.  But  aucb  a  rifthi  docs  not  auihoiii 

What  is  a  reasonable  time  is  generally  a  seller  to  enter  the  buyer's  premisei 

question  of  fact  for  the  jury      Washing-  force   and  violence,  for  the  purpo; 

ion  V.  Johnson,  7  Humph.  (Tenn.)  468.  retaking  the  goods,  nor  surrcplitioui 

Fifteen  years  is  held  to  far  exceed  (he  his  absence.     Van   Wren   v.    Flynt 

reasonable  time  allowed  a  purchaser  to  La.  Ann.   1158;    Dniry  v.  Hervey. 

accept  sn  optional  contract.     Coopers.  Mass.   519;    Churchill   v.    Hntbeit, 

Carlisle,  3  Green  (N.  J.}.  535.  Mass.  4a. 

Where  a  cotton-gin  was   taken   upon  Where,    after    a    sate   of   machn 

trial  in  (be  spring  o(  the  year,  with  an  upon  condition  tha(  (he  same  sIh>uI< 

agreemeni  10  purchase  if  it  answered  its  main  the  property  of  the  seller  until 

purpose,  and  notice  was  Sent  in   Ociobrr  for,    the    same    was    so    affixed    to 

following  by  ihe  parly  who  took  tl  (bat  buyer's  mill  tbat  it  could  not  t>e  rem 

he  would  not  keep  it.  ktld.  that  he  had  without   material   injury  to   the    re 

made  bis  election  seasonably.     Hall  v.  hild,  that  the  seller  might  enforce  i 

Meriwether.  19  Tex.  334.  on  (he  buildings  for  the  amount  ren 

TIbb  Fixsd  by  Contraet.— H  the  time  ingdue  under  ihc  contract.     Coop< 

wilbin  which  ihe  purchaser  mustexercise  Clegbom.  50  Wis.  113. 

his  option  be  designated  in   the  agree-  A   chattel   was   sold   on    insialm< 

ment,  be  will  make  Ihc  sale  absolute  by  title  lo  remain  in  (he  seller  until  full 

retaining  ihe  properly  beyond  [hat  time.  ment.  and  (he  agreement  providing 

Prairie   Farmer   Co.   v.   Taylor,   6t)   111.  the  chalicl  should  be  kept  at  a  ce 

440:  Moore  v.  Picrcy,  i  Jones  (N,  Car.),  place  and  should  noi  be  removed  il 

131;  Johnson  v.  McLane,  7  Blackf!  (Ind.)  frim  without  the  seller's  wrilien  con 

S'li.  The  requisite  consent  to  its  remov 
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:  may  also  recover  damages  (or  injury  to  the  chatteb,  although 
:  entitled  to  the  possession  thereof  at  the  time  of  tne  injury.  * 
d  if  a  sale  is  merely  conditional,  or  by  way  of  security,  the 
ler  retains  an  interest  which  is  subject  to  levy  and  sale  on  exe- 
ion."  Wh«re  an  animal  is  sold  on  condition  that  it  shall  re- 
in the  vendor's  property  until  the  payment  of  the  price,  its 
ural  increase  accruing  before  the  performance  of  the  condition 
J  belongs  to  the  vendor.* 

2.  Wiirer  of  Cooditiani. — Where  goods  are  sold  on  condition  of 
ng  paid  for  on  delivery,  and  a  delivery  is  made  without  exact- 
performance  of  the  condition,  or  anything  being  said  or  done 
show  an  intention  that  the  delivery  should  not  be  considered 
npiete,  the  presumption  is  that  the  condition  is  waived.*  But 
>  presumption  may  be  controlled  and  explained  by  extraneous 
dence,  and  it  is  a  question  for  the  jury  upon  all  the  evidence 
;ther  the  delivery  was  or  was  not  subject  to  the  condition.* 
t  acceptance  of  past  due  instalments,  where  payment  is  to  be 
lie  in  that  manner,  will  also  amount  to  a  waiver  of  any  for- 
ure  that  may  have  previously  accrued,*     But  a  mere  mental 

bercenain  place  was  given.     Htld,  amouoE   to  a  waiver  of   Ihe  comlilion. 

Ibis  did  not  autboriie  a  Mcond  re-  Kenoef  v.  Ingalls,  136  Mau.  488. 

li  10  «till  another  place.     Gibbons  Cmtom  of  ^ad». — Proof  is  admiMible 

like,  37  Hun  (N.  v.),  576.  of   a   custom   among   inerchanta.  where 

Kent  V.  Buck.  4;  Vt.  18.  merchandise  is  sold  on  condition,  to  de- 

McUillan  v.  Larned,  41  Mich.  531 ;  liver  it  to  the  buyer  before  compJiance 

■ax  V.  Hall,  67  Me.  497.  wilb  the  condilion,  and  tbat  such  cbange 

Clark  r.  Hayward.  51  Vt.  14:  Buck-  of  custody  is  not  a'c/affo  a  waiver  of  tlie 

xt  s.  Smith.  33  V[.  3031  Allen  v.-  condition,   and    the    property   does   nol 

ao,  55  Me.  113:  Stewarl  v.  Hall.  33  pass  thereby.     Farlow  i'.  Ellis.  15  Gray 

154:  Kellogg  V.  Loveley,  46  Mich.  (Mass.).  3ia;    Fleeman  v.   McKean,   3; 
Barb.  (N.  Y.)  474;  Baucndahl  v.  Horr,  7 

Smith  V.   Lynes.  5  N.  V.  41;  Cald-  Blaicbf.  (U.  S.  Cir.)  548. 

s.  Bartlett.    3   Duer  (N.   Y.).  341 1  Where,  upon  a  conditional  sale,   the  ' 

Dcqain  v.  Sands.  3;   Wend.  (N.  Y.)  property  is  delivered   to  the   purchaser 

Marston  v.  Baldwin.   17  Mass.  606;  without  B  compliance  with  the  condition 

b  c.   Dennie,   6  Pick.  (Mass.)  363;  being  insisted  on  at  the  time,  yel  if  it  is 

}w  V,   Ellis,   15  Gray  (Mass.),  33g.  insisted     on     immediately     afterwards, 

fert  Sage  v.  Sleutz,  33  Ohio  St,  I.  when  a  bill  of  sale  is  rendered,  and  tbe 

111   a  chattel    to    be    delivered   on  vendee   fully   recognizes    and    acknowl- 

QCDt    part    in    cash     and    part    in  edges   the  condition   as   stilt  subsisting 

1  WIS  delivered  without  asking  for  and  binding  upon  him,  this  is  sufficient  to 

payment,  is  presumptive  evidence  of  uphold  the  condition.     Draper  v.  Jones, 

ivcr  of  tbe  condition  and  of  an  im-  1 1  Barb,  (N.  Y.)  363. 

we  vesting  of  title  in  the  vendee.  6.   Upon  a  conditional  sale  of  a  boat 

V.  Owen.  9  Wis.  153.  it  was  agreed  that  the  purchaser  should 

Farlow  V.  Ellis,   15  Gray   (Mass.),  have  possession,  but  if  default  should  be 

Seed  V.  Lord,  66  Me,  jSo,  made  in  the  payment  of  any  of  the  notes 

goods  are  sold  on  the  condition  that  given  for  the  purchase-money,  the  seller 

shall  be  paid  for  by  the  promissory  might    retake    possession  of    Ihe    boat. 

of  the  purchaser  "  satisfactorily  in-  After  the  last  note  became  due.  although 

cd  "  by  a  third  person,  Ihe  taking  of  the  purchaser  had  failed  to  make  all  ike 

Idle  by  the  seller  without  an  indorse-  payments,  he  was  allowed  to  retain  pos- 

I  on   the  promise  of  tbe  purchaser  session,   and   the    seller  afterwards  re- 

ibe  indorsement  shall  be  furnished,  ceived  a   partial   payment.      Held,   that 

making  no  subsequent  demand  for  this  was  an  asset  by  the  seller  to  delay  In 

iodoiveincnt,  and   failure   to  return  making  payment   and  a  waiver  of   his 

note,   do   not,  as   matter    of   law.  right  to  enforce  forfeiture  and  a  recogni- 
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determination  to  rest  satisfied  with  the  non-performance  of  I 
condition,  not  procured  by  the  vendee  nor  notified  to  him,  will  i 
operate  as  a  waiver  of  such  condition  so  as  to  vest  the  property 
the  article  sold  in  the  vendee.* 

13.  Kighta  of  Tliird  PartieB.— It  is  the  general  doctrine  of  I 
American  cases  that  where,  by  a  contract  for  the  sale  of  perso 
property,  the  title  remains  in  the  seller  until  full  payment,  and  1 
purchaser  acquires  merely  the  possession  with  the  right  to  Jnv 
himself  with  title  at  a  future  time  by  payment  of  the  stipulated  p 
chase-money,  the  vendee  cannot  confer  a  title  by  sale  and  trans 
of  the  property,  even  to  a  bona  fide  purchaser  in  good  faith  2 
without  notice  of  the  original  vendor's  claim  to  the  propert 
But  this  position  is  not  universally  acceded  to,  and  there 
many  cases  holding  that*  where  chattels  are  sold  and  delivered  c 
ditionally,  the  vendor's  right  to  the  property  will  remain  good 
against  the  vendee  and  his  voluntary  assignee,  but  not  as  again: 

lion  of  ihe  right  of  ihe  purchaser  10  ac-  94;    Dudley   i'.    Abner.    51   Ala.    s 

quire  title  by  payment  of  the  residue  of  Case  v.  Jennings.  17  Tez.  661:  Holn 

the  purchase  money,  and  a  tender  by  ihe  v.   Molin,  s  Cold.  (Tenn.)  4BZ:  Hal 

purchaser  of  the  amount  due,  under  the  Draper,  20  Kans.  137 ;  Sanders  v.  Kc 

circumstances,    discharged    all    lien    or  aS  Ohio  SL  630;  Lanman  v.  HcGre. 

claim  of    title  to  the   property   by   the  t}\  Ind.  301;  Hodson  v.  Warner,  60  . 

seller.     Hutchings  v.  Hunger,  41  N.  Y.  314:  Baker  v.  Hall,  15  Iowa,  377;  Pi 

155:  and  see  Cushman  v.  Jevelt.  7  Hun  lee  i'.  Catherwood,  36  Mo.  479;  Sun 

(N.  v.),  sas;  Taylor  i>.  Fin  ley,  48  Vt.  78;  p.  CoUey,  71  Mo.  121;  Couse  b.  Treg 

Blair  w.  Hamilton,  48  Ind.  33.     Compare  11   Mich.  65:  Whitney  f.  McConnell 

Hegler  »,  Eddy,  53  Cat.  597.  Mich.   12;  Autlman  v.  Mallory,   5  I 

1.  Maxwett  V.  Briggs.  17  Vl.    176.  178;  Singer  Co.  :■.  Graham,  8  Orcg. 

9.  Harkness  I/.  Russell  <U.  S.  Sup.  Cl.  Kohler   v.    Hayes,   41   Cat.   45J:  H 

N0V.8.1886).   33   Repr.6s;/«   n   Bin-  bocklev-Zugbaum.  5  Mont.  344;  s.e. 

ford,  17  Kat.  Bank.  Reg.  353;  Brown  v.  Am.  Rep.  59:  Warner  v.  Roth,  3  Wt 

Haynes.  52  Me.  57S;  Everett  i'.  Mall,  67  63. 

Me.   497;  McFarland  v.    Farmer,  42  N.  C«nfllet  of  Lawi.— Where  there    i 

'H.  386;  King  V.  Bates,  57  N.    H.   446;  sale  of  an  article  on  instalments,  tc 

Gray  v.   Stevens,    38     Vt.     i ;    Duncan  come  the  property  of  the  purchaser  1 

V.  Stone.   45  Vt.   118;   Coggill  v.    Rail-  on  payment  of  the  purchase  price,  the 

road,   3  Gray  (Mans.),   545;    Deshon   v.  the  contract  is  made  in  Pennsylvanii 

Bigelow.    B  Gray  (Mass.),   159:  Burbank  Ihe  law  of  nhich  State  a  purchaser 

V.  Crooker.  7  Gray  (Mass.).  158;  Carter  value  or  a  creditor  of  the  purchaser 

I'.  Kingman,   103  Mass,  517;  Benner  v.  take    title    to    it    from    the  condilh 

Puffer,  114  Mass,  376;  Lucas  t.  Birdsey,  vendee),  yet  if  the  article  Is  sold  bj 

41  Conn.  357;  Brown  v.  Filch,  43  Conn,  vendee  in  New  Jersey,  the  law  of 

512;  Dou9  V.  Dennistoun,   28   Barb.  (N.  latter  jurisdiction  will  apply,  and  the 

V,)  393;  Ballard  v.   Buigeit,  40   N.   V.  chaser  will  ukc  only  the  tiUe  of  the 

314;  Walker   v.   MilcheH,   35   Hun    (N.  purchaser,  and  the  vendor's  title  will 

v.),  527;  Kenny  v.  Planer.   3  Daly  (N.  vail.     Marvin    Safe    Co,  v.  Nation 

Y.).  131 ;  WescoH  v.  Tilton,  1   Duer  (N.  Repr.  (N.  J.)  343. 

Y.)  53:   Austin    V.   Dye.  46   N.  Y.   500  Efftet  of  BtUar'i  Lu^M.— A  condii 

(compart    New  York  cases  cited  in  next  al    vendor,   entitled    by    his    coalni 

note);  Cole  i'.   Berry,   42  N,  J.  L.  308;  retake  the  property  in  case  of  coodi 

s.    c,    3b.  Am.    Rep.    511;  Clayton   v.  broken,  loses  his  right   as   against 

HIester,  80  N.  Car.  375;  Guilford  ii.  Mc-  who  buys   from  the  conditional  »ei 

Kiniey.  61  Ga,  330:  Ketchum  ;'.   Bren-  bona  fittr  and  without  notice  of  the 

nan,  53  Miss.  596;  Duke  v.  Shackleford,  dilion,  if  the  seller  is  guilty  of  lach< 

E,b  Miss.  552;  Sumner  v.  Woods,  67  Ala.  asserting  his  right,  or  if  his  condua 

139;   s.    c.    43    Am.    Rep.    104;    Fair-  been   such  as  to  waive   petformant 

banks    v.     Eureka    Co.,    67     Ala.     109  the  condilion.     Robbins   v.  Phillip: 

'  tovetrullog  Sumner  v.   Woods,  53  Ala.  Mo.   100. 
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^najide  purchaser  without  notice.^     It  is  in  general  held  that  a 

lie  and  delivery  of  a  chattel  on  condition  that  the  title  shall  re- 
tain in  the  vendor  until  payment  oi  the  price,  vests  no  titlein  the 
urchaser  before  such  payment  which  can  be  taken  and  sold  on 
^ccution  against  the  vendee,* 

I.  Wait  V.  Green,  36  N.  Y.  556;  SiceU  Whan  Oondltlnul  falM  m  TrMted  m 

lids   V.  Singer,    2   Hill.    (K.    Y.)    96:  Chatttl    Kortgan.— "Since  the   enaci- 

'alero    Trans.    Co.    v.    Marshall,    37  mem  in  mosi  of  ihe  States  of  acls  ren- 

ub.  (K.  Y.)  509:  Hall  v.  Hinlcs,  31  Md.  dcring  cbaltel  mortgages  void  as  against 

*:  Old  Dominion  S.  S,  Co.  t.  Burck-  the  creditors  of  or  tena  fide  purchasers 

irdt.  31  Gratu  (Va.)    644;    Carnoll   v.  from  tbe'morCgagor,  unless  filed  or  re- 

liik,  17  Aric.  500;  Bruadage  v.  Camp,  corded,  many  decisions  have  been  made 

III  ^30.  holding  conditional  contracts  of  the  class 

In   Hall  V.   Hiolts,  3i   Md.  406.  it  is  aow   under  consideration   to  be  chattel 

4d  thai   ibc  supposed   distinction   be-  mortgages.       This    opinion    is    gaining 

i«n  a  sale   and  delivery  of  goods  on  ground,  having  been  lately  adopted  by 

ndition,  irherc  the  condition  is  noi  per-  the   United   Stales  Supreme   Court."     i 

nncd.  and  a  sale  and  delivery  procured  Benj.  on  Sales  (4th  Am.  Ed.),  §453,  cit- 

'  fr^ad.  does  not  in  reality  exist  as  be-  ing  Hervey  v.  Locomotive  Works,  93  U. 

'cen    the  parties  to   the  original  con-  S.   664;  Heryford  v.   Davis.   103    U.   S. 

ut;  the  vendee  no  more  acquires  Ibe  335;  Herring  v.  Hoppoclc.  is  N.  Y.  409; 

k  Id  ibe  latter  case  than  in  the  former.  Murch  v.   Wright,  46  111.   487;  Hart  v. 

jt  to  these  cases  ibe  principle  that  "a  Barney,  7  Fed.  Repr.  543. 

aty  haling  no  title  to  property  can  pass  Where  one  buys  a  cbaltel  conditionally, 

ine  to  others"  does  not  apply.  and  obtains  possession  by  fraudulcolrep- 

Diitliutioa Takn  In  FanMylTUite. — In  resenlaiions  and  then  sells  10  an  inno- 

fflnsylvania.  as  already  slated  (§3  of  cent  purchaser,  the  tiile  vests  in  Ihe  laller. 

is  article),  ihe  courts  draw  a  distinction  Vaughn  v.  Hopson,  10  Bush  (Ky.).  337; 

laecn  sales  under  an  agreement  that  An  oirner  of  merchandise  who,  by  in- 

t  litle  shall  not  pass  until  the  vendee  trusting  it  to  a  purchaser  on  a  condition- 

rs  tbe  full  price,  and  "  bailments  for  al  sale,  enables  the  purchaser  to  ship  it 

e,"  coupled  with  an  agreement  where-  and  obtain  a  negotiable  bill  of  lading, 

the  lessee  may  subsequently  become  loses    his    lille    to    ibe  merchandise  as 

iner  of  the  properly  upon  payment  of  against  a  tona  Jidt  purchaser  or  pledgee 

itipulated  price.     As  to  creditors  and  for  value  of  the  bill  of  lading.     Raiflsf. 

rchiseis.  the  lalier  species  of  contract  Desblcr,  4  Abb.  App.  Dec.  (N.  Y.)  li. 

good,  while  the  former  is  invalid.    For-  S,   Blanchard  11.  Child,  7  Gray  (Mass.), 

SIB,  Nelson,  iqRepr.  (Pa. )38o;  Cham-  155;  Artnington  w.  Houston,  38  Vl.  44S; 

li^o  s.  Smilb.  44  Pa.  St.  431;  Rowe  Bigeioiv  v.   Huntley,  S  Vt.  iji;  Cole  v. 

Sharp.  51  Pa.  St.  36;  Crist  v.  Kleber.  Berry,  42  N.   J.  L.  308;  s,   c.  36  Am. 

Pa,  S[.  190;  Enlow  v,  Klein,  79  Pa.  Rep.   511 ;  Thompson  v.  Walker,  3  Mc- 

453  Crary(U.  S.  Cir),  33;  Piser  y.  Slearns, 

CtBlitUaal   8alw    Mll«d    "L«hh."—  I  Hilt.  (N.  Y  )  86;  City  Bank  v.  Tufls.  63 

vcral  cases  hold  that,  nolnithstanding  Tex.  1 13.     And  see.  generally,  citations 

:  parties  10  a  contract  for  the  transfer  in   Ibe   two    preceding  notes.     Cempart 

personal  property  speak  of  it  in  the  Brunswick  &   Balke  Co.  v.  Hoover,  95 

mractas  "renled,"  and  Call  (he  inslal-  Fa.  St.  508;  Heppe  i'.  Speakman.  7  Phila. 

:iiis  10  be  paid  "  tent,"  to  prevent  the  (Pa.)  117;  Sinker  v.  Comparec,  63  Tex. 

le  from  passing  unlit  paymeni  in  full  470. 

]  been   made,  yet  if   all  the  circum-  Mortgftga  by  VMldM. — A  sells  furniture 

inces  show  that  a  sale  was  Intended  to  U  with  the  condition  that  the  properly 

d  [he  stipulated  payiuenls  were  really  shall   remain   in   A   until    payment.     B 

rcbase-money,  one  who  has  in  good  takes  it  into  another  counly  and  mort- 

>h  bought  and  paid  for  the  Ihing  from  gages  it  to  C  without  notice.     Htld,  that 

'-  buyer,  in  ignorance  that  tbe   latter  A's  title  overrides  the  claim  of  the  mort- 

9  not  yet  paid  in   lull,  and  in  reliance  gagee       Goodwin  v.   May,  33  Ga-  Z05; 

bis  possession  and  apparent  owner-  Winchester  w.  King,  46  Mirb.  103. 

ip,   will  get  a   good    title.     Greer  i/.  AttthoritiM  lOr  CondltlonAl  Sklat. — Ben- 

icich.  13  Bush   (Ky.),  430:  Domestic  jamin   on   Sales:  Blackburn    on    Sales; 

M.   Co.  :■.  Anderson,  33  Minn.  57;  Langdell's     Leading     Cases    on    Sales; 

ulfeldt  V.  Huntsman,  93   Pa.  St.  53;  s.  Story  on  Sates;  Usher  on  Sales;  Parson* 

37  Am.  Rep.  661,  on  Contracts;  Wharton   on   CootrKti; 
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COND  UCT— CONFEDERACY.  iMait 

0OH1HTIOH8.     See  various  titles. 

GOHSOHATIOV.    See  Divorce. 

COBBVCT. — Mode  of  action  ;  behavior.^ 

CONFESEBACT  is  when  two  or  more  combine  together  to 
any  damage  or  injury  to  another,  or  to  do  any  unlawful  act.*  (I 
also  Conspiracy.) 

COHFEDEBAT?  KONET.    See  MONEY. 

I  Smith's  Leading  Cases  (8(h  Ed.).  33.  ducted,  and  had  no  necessary  niatio 

341  30  Am.  Law  Register.  334;  is  Am.  the  extent  thereof,  and  that  also  (I 

Law   Review,  380,  on   "  Conversion  by  was  no  such  ambiguit]'  in  the  gran 

Purchase."  required  extrinsic  evidence  of  its  ext< 

1.  Where  the  main  asset  of  a  bankrupt  Paxson.   J.,   saying;    "The  rule   w 

was  a  reversionary   interest   under   his  allowscxirinsiccvideocetoexpiainihi 

father's    will,    contingent    on    bis    sur-  tent  of  the  subject  sold  has  no  applies 

viving  his  mother,  and  the  trustee  found  when  asubject-matierexistswbtcbSiiti' 

that  he  could  sell  the  bankrupt's  interest  the  terms   of  the  instrument  of  con' 

if  the  purchaser  could  obtain  a  policy  of  ance.   Harvey  I'.Vandegnlt.SQPa.St. 
insurance  on  tbe  bankrupt's  life,  but  the        Ooadoetlsg  Aetioaa  or  Baits. —Whri 

bankrupt  refused  f  undergo  a  medical  borough  council  passed  a  resolution 

exArninaiion  for  the  purpose  of  the  in-  scribing    the   duties   of    a    town  cl 

mrance,  it  wa<  held   that  such   refusal,  among  which  was  the  duty  to  "ac 

however  unreasonable,  is  not  "  conduct"  the    professional   adviser  ol   the  mi 

which  the  fot'-t  can  take  into  considera-  and  council  in  the  business  of  then 

ll'"i  un  his  application  for  his  discharge;  cil."  and  that  he  should  be  paid  [he  u 

^^cau."*    said  Lord  Esher.  M.   R.,   "the  professional   charges   for  conductini 

c'Am' latlon  required  would  not  be  !n  re-  opposing  bills  in  Parliamenl.  conduc 

latton  to  any  property  ofthe  bankrupt  as  actions  or  suits  at  law  or  in  equity. 

it  Is.  but  to  add  a  new  value  to  ii.    When  preparing   leases,  conveyances,  and 

that  talue  is  added  the  trustee  desires  to  curities.  and  all   charges  for  Travell 

sell  the  property  of  the  bankrupt  as  so  etc.;   and   the  town   clerk,   having  I 

increased  in  value.     If  we  allowed  this  subsrquently  appointed,  was  direciei 

appeal  we  should    be   overruling  /n   re  the  finance  committee  to  prepare  a  t 

"  '         ■-—"-.  of  indemnity  to  the  overseers  of  a  to 

ship  which  b,td  resisted  the  paymen 
a  l)Orough  rate,  and  whose  overs 
had  intimated  that  they  would  pay  0 
ing  except  under  legal  obligation, 
the  council  hud  directed  said  com 
tee  to  take  proper  proceedings  to  enf 

370:  s.  c.  4  Rankr  Rep.  170.  payment  and  maintain  the  rate,  an 

Bight  ef   7UhsT7  m  it  has  HorMOftn  necessary  give  above  bonds;  and  In  1 

bMB    Condnotad  — Where    in    a    deed   a  formance  the  clerk  attende  ' 

grant  is  made  of  "our  right  and  privi-  fcrences  in  London  and  e 

lege  o(  the  fishery  as  it  has  heretofore  went  to  various  expenses 

beencon<lucied."andawharfwaserecled  sent  in  a  bill. — the  commit 

by  an  adjoining  owner.  B.  whose  granlor  paid.     It  was  held  onierti 

had  originally  conveyed  the  whole  tract  charges,  so  far  as  they  regs 

without  reference  to  Euiy  servitude  in  B's  done  in   the  direct  course 

deed,  and    subsequently  conveyed  to  C  dispute,  might   pmperly  b 

the  adjoining  land  to  B's.  with  the  right  the   corporation,  as  not  c< 

of  hsliery.  covering  in  extent  all  of  B's  salary  given  for  the  perfon 

water-front,  and  C  had   afterwards,  but  nary  duties    of    town    clei 

prior  to  the  erection  of  the  wharf,  coo.  charges  were  payable  out  o 

veyed  by  a  deed  containing  the  above  fund,  that  the  committee  I 

language  to  D,  who  after  said  erection  to  make  the  order.     Reg,  i 

broughtsuit  fordamages  against  B.  it  was  B.  44. 
held  that  the  language  "'as  has  hereto-        S.  State    v.    Crowley.    41    Wis.   ! 
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CONFESSIONS. 


^fjutiim,  439.  Conftssiatu    Obtained  by  Artifice  or 

rauHd  of  Admissibilih,  440.  Deception  Admissible,  481. 

Degree  of  Credit  to  St  Given  to,  440.  Facts    Ascertained     by    Inaelmtiss&ie 

htxre  and  Effect.  443.  Confessions',  s,%  \ . 

Corroioralion,  447.  Subsequent  Confessions,  481, 

CarfiiLs  Delicti,  448.  Confessions     Evidence     only    againsl 

fiut  ie  Free  and  Voluntary,  449.  Parties  Making  Them,  ^1.  , 

Wkal  Confessions  are  Not  Admis-  Confesiions  Obtained  by   Qiuslifni^g 

sible,  4JI.  Admissible,  484. 

WJial  is  an  Inducement.  452,  Confessions    Obtained   in    Course    of 

Whether  the  Inducement  Must  Have  legal  Proceedings,  4Et^ 

ReftrtMce  to  the  Charge,  454.  Sy  Children.  489. 

Inducement  Held  Out  with  Refer-  By  Agents,  490, 

ence  to  a  Different  Charge,  456.  Admissions  by  the  Prosecutor,  49a, 

Inducement  Must  be  Held  Out  by  a  The  Whole  of  a   Confession  Must  be 

Person  in  Authority,  456.  [457.  Talien  Together.  491. 


Cimfcssion  in  Presence  of  the  Polite.    Confess 


Person  in  Authority,  459.  or  Falsi 

To  Persons  Not  in  Authority,  463.  Inf         '    ' 
Hade  Under  Arrest,  470.  492. 

Vielence  of  Mobs.  470.  To  the  Clergy.  495. 

liuiucemtnt  by  Offer  of  Pardon,  ifn.  Must    Be    of   the    Crime    Charged, 
Inducement  by  Accepting  as  State's  49S. 

Evidence,  477.  The  Mode  of  Introducing  Conftuions 
Inducement —  Where  Held  to  Have  in  Evidence,  495. 

Ceased.  477.  (479.  Furnishing  Copy  of,  497. 

Where  Held  Not  to  Have  Ceased, 

1,  SeflnitioiL — A  confession  is  a  person's  admission  or  declata- 
in  of  his  agency  or  participation  in  a  crime,  and  is  restricted  to 
Ivnowledgments  of  guilt. ^     It  must  relate  to  a  past  or  present 
ite  of  facts.' 
Confessions  may  be  by  act?  as  well  as  by  words.' 

1.  Prople  V.    Le  Roy.   4   Pac.    Repr.  bte  at  common  lair.     Stale  c.  Hobbs,  1 

■I.)649;  People  v.  VeUrdc,  59  Cal.  457.  Tyler  (Vi.).  388. 

i  con/ntion  ii  rather  a  f<ict   to   be  "In  our  law  the  term  '  admisilon '  U 

'icA  bf  evidence,   [ban  evidence   to  usually  applied  to  civil  transactions,  and 

Ilea  fact.     It  is  not  so  much  proof  to  those  mailers  ot  fact  in  ciiminal  cosei 

Ji  particular  thing  took  place,  as  it  is  which  do  not  involve  criminal  intent;  the 

•liver  by  the   pany  charged   of  his  term    'confession'   being  generally   re- 

blto  have  certain  facts  alleged  against  stricCed   to  acknowledgments  of  guilt." 

a  lechnically  proved.     Whar.  Ct.  Ev.  Greenleafs  Ev.  (14th  Ed.)  §  17O. 

h  Ed.)  %  613.  S.   Wbar.   Cr.     Ev.    (9th   Ed.)  g  624; 

\  ronfession  of  guilt  ii  a  direct  admis-  State  v.  Cox.  65  Mo.  99. 

n  of  the  criminal  act.  not  of  acts  from  3.  Whar.  Cr.  Ev.  (9tb  Ed.)  §  6B3;  Rui- 

ich  such  criminal  act  may  be  inferred,  sell  v.   Miller,  36  Mich,   i;  Rcadman  v. 

ie  V.  Red   $3  Iowa.  69.     See  Bergen  Conway,  136  Mass.  374;  McGialh  v.  N. 

Pwple.  17  til.  437;  1.  c.  6s  Am.  Dec.  V.,  etc.,  R.  Co..  63  N.  Y.  51a. 

!:   People    v.    Parton.   49    Cal.   631;  In  Nolen  v.  State,  14  Tex.  App.  474, 

uer  V.  Slate.  55  Ga.  335.  434,  the  court  said:  "  Suppose  a  prisoner 

y  plu  of  guilty  ii  an  admission  in  the  cbaiged  with  murder  is  asked  the  question 

11  tolemn  form.     Com.  v.  Ayers,  115  '  Are  you  guilty  of  murder?'  and  instead 

37.  of  saying  '  I  am  '  he  makes  an  affirmative 
movementof  his  head.  Would  this  move- 
ment of  the  head  be  admissible  evidence, 
while  his  confession  by  words  would  be 

fonure  to  extort  confession  is  indicia-  inadmissible?     Suppose    be    were    toU, 
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8.  Oroand  of  Adminibility. — The  confessions  of  prisoners  aie 

ceived  in  evidence  upon  the  same  principle  upon  which  admissi 
in  civil  suits  are  received,  viz.,  the  presumption  that  a  person  < 
-not  make  an  untrue  statement  against  his  own  interest' 

"  Youmiiidered  thedeceased;  youcmsbed  defendant  to  confess  by  words  that  he 

in  hia  head  with  an  axe;  you  dragged  him  commitied  the   murder   might   have 

into  yoodcr  thicket   and   left  him,  after  prompted  bim  to  point  in  the  directic 

-having  robbed   bim,'  and  in  response  to  where  the  dead  body  of  the  murdered 

this  charge  the  prisoner  had  not  uttered  a  had  been  found.     Both  the  above  qu 

word,  but  had  nodded  his  head  in  assent  standard  authors   lay  down  the  rule 

to  the  truth  of  the  same;  will  it  be  con-  the  ads  of  the  prisoner  are  in  such  c 

tended  that  Acaei  of  nodding  his  head,  be-  placed  upon  the  same  plane  with  hism 

cause  it  is  an  act  and  not  a  statement  or  and  where  the  one  is  inadmissible,  so 

declaialion,  is  competent  evidence  against  is  the  other," 

him,  when,  if  be  had  confessed  the  charge         1.  I  Phill.  Ev.  (9th  Ed.)  397;  Rosi 

by  wrdt,   such  confession   would    have  Cr.  Ev.  (loth  Ed.)4o;  Whar.Cr.Ev. 

been  excluded?    We  are   unable  Co  per-  Ed.)  g  617;  GreenieaTs  Ev.  (141b  E> 

ceive  the  reason  of  the  rule  which  admits  313:  State  v.  Guild.  10  N.  J.  L.  163;  ' 

the  oftr  while  it  excludes  the  ivorii!;.    Adi,  iS   Am.   Dec.   404;  Com.   v.   Knapp 

it  ia  said,  speak  louder  than  vmrds,  and  Pick.  (Mass.)  477:  s.  c,  xo  Am.  Dec. 

this  beii^  generally  true,  they  should  be  Com.  v.  Galligan,  113  Mass.  203;  Col 

regardol  as  confessions,  as   much   so  as  Sanborn,  116  Mass.  61;  People  v.  Mc 

words,  and  the  law  docs  so  regard  them,  i   Wheel.   C.   C.  (N.  Y.)  loS;  PeopI 

.4i:fjaic  but  a  kind  of  language,  expressing  Harridcn,    t    Park.    C.  C.  (H.  Y.) 

the  emotions  and  thoughts  of  the  person  Smith  v.  Com.,  10  Giatl.  (Va.)  734; ! 

performing  them,  more  forcibly  and  con-  v.  Jefferson,  6  Ired.  (N.  Car.)  305;  J 

vincing  sometimes   than  words,  but  still,  v.  Huntley,  3  Ired.  (N.  Car.)  41B;  B 

like  words,  only  a  medium  Ibraugh  which  bum  v.  Com.,  li  Bush  (Ky.),  tSi:Ci 

Ibe  inward   feelings,  thoughts,  or  intents  bell  f.  Stale,  33  Ala.44:  Mnganv.S 

of  the  person  are  outwardly  indicated.  11  Ala.  2S9;  Etland  v.  Slate,  ji  Ala. 

"  In  the  case   before   us  the  prisoner  Keithler  f.  State,   to  S.   ft   M.  (M 

pointed  in  the  direction  of  where  the  body  193. 

of  deceased  had  beenfound,  when  asked         "Dogrwaf  Credit  to baOlTanU.—^ 

what    they    had    done    with    deceased,  regard  to  the  degree  of  credit  which  a 

Instead  of  this  response  to  the  question,  ought  lo  attach  Co  a  confession,  mucti 

suppose  be  had  said:  *  We  left  the  dead  ferenceof  opinion  has  eitistcd.  By  sot 

body  o(   deceased   on    yonder    hillside.'  has  been  considered  as  forming  the  hif 

Would  (his  answer  have  been  admissible  ?  and  most   satisfactory   evidence  of  f 

We  think  not  under  the  long  line  of  de-  Pfr  Grose,  J.,  delivering   the  opinio 

cisions  in  this  State.     How,  then,  can  it  the  judges  in  R.  v.  Lambe,  z  Leach, 

be  said  that  his  gesture  is  competent  evi-  '  The  voluntary  confession  of  the  par 

dence?    Upon  what  principle  is  this  dis-  inCeresc,'   says   Chief   Baron  Gilberr, 

[inction   founded?    Can   a   confession  be  reckoned  the  best  evidence;  for,  if  a 

indirectly  admissible  which  would  not  be  swearing  for  his  own  interest  can  givi 

-directly  so  ?    Would  not  such  a  construe-  credit,  he  must  certainly  give  most  c 

tion    of    the    law   defeat     its    purposes  ?  when    he    swears   against    it.'      Gilb. 

Would  it  not  probably  lead  tu  great  evils?  137.     So  it  is  stated  by  the  court  in  I 

Under  such  a  rule,  excorted  confessions  of  Warwichshall,  I  Leach,  163.  that  a 

guilt,  made  by  nods,  winks,  gestures,  and  and  voluntary  confession  is  descrvin 

other  adt  would  be  frequently  paraded  in  the  highest  oedit,  because  it  is  piesu 

cases  to  supply  the  absence  of  sufficient  to  flow  from  the  highest  sense  of  guilt 

evidence  to  establish  Che  guilt  of  the  ac-  thereforeitisadmillcdasproof  of  thee 

cused.     Such  evidence  wouU  be  easily  at-  lo  which  it  refers.     On  the  other  han 

lainable  in  most  cases,  and  would  be  as  un-  is  said  by  Mr.  Justice  Foster  (Discou: 

reliable  and  objectionable  in  every  respect  243),  chat  hasCy  confessions  made  to 

as  confessions  by  word--.     As  said  by  Ros-  suiu  having  no  authority  Co  exi<niiM 

coe  Mvl  Gieenleaf :  '  The  influence  which  the  weakest  and  most  suspicions  ol 

might    produce  a  groundless   confession  evklcnce.     Proof  may  be  too  easily 

migfat  also  produce  groundless  conduct.'  cured,  wordsareoftenmisrepoited.tbn 

Roac.  Cr.  Ev.  51;  t  Greenl.  Ev.  sec.  132.  ignorance,  inattention,  or  malice,  ud 

In  this  case,  for  illustration,  the  same  in-  arc  extremely  liable   to  misccnstmci 

duences  which  might  have  prompted  the  Moreover,  this  evidence  is  not,  in  then 


ml                                 CONFESSIONS.  of  &ilnlMlUUt]r. 

■me  of  thii^ns,  to  be  disprored  by  that  icmpoia]  natuic  held  out  by  one  in  au- 

tl  of  n^ative  evidence   by  nbidi  the  tbt^ly,  toucbiog  Ihe  charge  preferred,  or 

not  of  plain  (acts  may  be.  and  olcen  is,  because  of  a  Ibreal  or  promise  made  by, 

□frooud.     This  opinion  has  also  been  or  in  the  presence  of.  such  person,  in  rd- 

opttd  by  Blacltstone,     4  Com.  357.     It  ereoce  to  such  charge.    Hopt  b.  U.  S.,  Iio 

i  been  said  that  it  is  not  to  be  conceived  U.  S.  574, 

It  a  man  would  be  induced  to  make  a  A  voluntary  confession  of  one  accused 
«  and  voluntary  confession  of  guilt,  so  of  crime,  whether  made  before  his  appre- 
itruy  to  the  feelings  and  principles  of  hension  or  after  his  commitment,  is  ad- 
man oalure,  if  the  facts  confessed  were  missible  against  him.  State  v.  Suggs,  89 
(inie.  I  Phil!.  Ev.  (Tlh  Ed.)  no.  It  N.  Car.  537;  Adamsi/,  UtJey,  87  N.Car. 
mot  be  doubted,  however,  that  instances  356;  State  v.  Eller,  85  N.  Car.  58  j;  Com. 
ve  ooasionally  occurred  in  which  inno-  v.  Sanborn.  116  Moss.  61;  Suie  i>.  Brown, 
nt  peisoos   have  confessed   themselves  46  Iowa,  553. 

ilty  of  crimes  of  the  gravest   nature.  A  confession  of  a  defendant  in  a  crimt- 

me  men  were   tried  and  convicted  of  nal  action  voluntarily  made  is  competent 

:  nnuder  <A  H.     One  of  them  confessed  'evidence  against  him,  although  made  when 

meif  guilty  of  the  fBCt,  under  a  promise  he  was  under  arrest.     People  v.  Druse, 

pudon;  the  confession,  therefore,  was  103  N.  Y.  655. 

(  given  in  evidence  against  him,  and  a  Where  a  crime  has  been  committed,  the 

■  years  afterwards  it  appeared  that  H.  admissions  of  a  pany  charged   with   tbe 

isalire.     MS. case,  cited  I  Leach,  2b4n.  crime,  deliberately  made,  are  admissible, 

e  Boom  Case,  1  GreetJ.  Ev.  (14th  Ed.)  and  the  jury  may  convict  on  such  evidence, 

214  n:  Brisler  v.  Slate,  sb  Ala.  107:  4  if  they  believe  it  suAkienl.     Andrews  v. 

tsiem  Law  Jour.  25;  Whar.  Cr.  Ev.(9lh  People,  7  N.  East.  Repr.  (III.)  265. 

I.)  S  634-  A  defendant,  charged  with  the  crime  of 

"Ur.  Phillips  also,  after  stating  that  in  burglary  with   intent  to  commit   murder, 

miinl  cases  a  confesiion  carries  with  il  consented  lo  a  mistrial  and  pleaded  "  guilty 

prater  probability  of  truth  than  a  con-  of  larceny:"  and   he  was  thereupon  sen- 

fiioaiacivilsuits,  theconsequencesbeing  fenced  lo   imprisonment   in   the   peniten- 

)re  serious  and  highly  penal,  and  allud-  liary.      H/ld,  that  his  confession  of  being 

;  to  the  maxim,  /uiiemui  optimum  Itilem  guilty  of  a  crime  not  charged  in  the  tndict- 

tjiitniim  retim,  adds,  "  but   it  is  to  be  ment  narranted  no  judgment  against  him. 

served  there   may  not  unfrequently  be  State   v.  Queen.   91    N.  Car.  659.      See 

idvcs  of  hopes  arid  fear,  inducii^  a  per-  Fletcher  v.   State,   12  Ark.   1C9:  Slate  v. 

a  to  make  an  imtrue  confession,  which  Symonds,  57  Me.  14S;  Sutton  v.  Johnson, 

dom  operate  in  the  case  of  admissiodi.  62  111.  209. 

id  further,  in  consequence  also  of   the  A  confession  is  not  rendered  inoperative 

iveisal  eagerness  and  zeal  which  prevail  by  a  subsequent   retraction  of   it.     Jones 

'  the  detection  of  guilt  when  offences  v.  Stale,  13  Tex.  168;  s.  c,  6i  Am.  Dec. 

sarafan  aggravated  character,  in  conse-  550. 

ence  also  ol  the  necessity  ol  using  testi-  Defendant's  declarations  made  after  the 

■y  of  suspicious  witnesses  for  the  dis-  commission    of   a    homicide  that    he  was 

rny  of  secret  crimes,  the  evidence  of  sane  when  he  committed  it,  are  admissible 

ifessioos  is  subject,  in  a  very  remarkable  against  him  for  what  they  are  north.    State 

inx,  to    the    imperfections    attaching  v.  Kring,  74  Mo.  6ti. 

iKraDy  to   hearsay   evidence.     See  ptr  It  being  already  in  proof  in  a  trial  for 

derson,   B.,    R.    v.    Simons,  6  C.  ft  P.  theft  of  money  that  the  defendant  and  her 

[.     Also  5  C.  &   P.   543-      For  these  little  daughter  were  arrested  for  the  of- 

HOiB  tbe   statements  of   prisoners   are  fence,  and  that  disclosures    made  by  the 

en  excluded  from  being  given  in  evi-  latter  induced  Ihe  officer  to  take  the  de- 

nce  in  oases  where  they  would  be  unob-  fendant  to  her  house,  with  expectation  of 

tiomble  as  to  the  admission  of  a  pany  recovering  the  money  there,  Ihe  State  was 

a  civil  suit.'      I  Phill.  Ev.  (loth  Ed.)  further  allowed,  over  objection  by  the  de- 

l"    Roscoe'sCr.  Ev,  (loth  Ed.)  4t.  fence,  to  prove  that  the  defendant,  after 

A  corieasion,    freely    and    voluntarily  reaching  her  home,  and  while  still  in  ar- 

ide.  isevkience  of  the  most  satisfactory  .rest  and  uncaulioned.  voluntarily  raised  a 

uader-       But   tbe   presumption    upon  plank  and  seemed  to  be  searching  under  it 

licfa  weight  ia  given  to  such  evidence,  lor  the  money.     Held,  that  there  was  no 

mely.  that  an  innocent  man  will  not  im-  error  in  allowing  this  act  of  the  defendant 

ril  his  safety  or  prejudice  his  interests  to  be  put  in  evidence.    It  was  not  a  "  con- 

an  untnie  statement,  ceases  when  the  fession."     Rhodes  ti.  State,  11  Tex.  App. 

ifesGkm   appears  to  have   been    made  563. 

her  in  consequence  of  inducements  0/  a  The  State  may  prove  any  vohintaty  ttd- 
441 
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missions  made  by  the  defendant,  but  the  thing  that  will  not  render  the  statement  in- 

defendant  has  no  right  to  prove  admissions  admissible,  but  it  will  be  matter  of  observa- 

made  by  himself  to  another  person  at  a  tion  for  the  judge  in  his  summing  up.'     It 

dififeient  time.     Butler  v.  State,  34  Ark.  is  not  to  be  inferred  from  the  case  that  a 

480.  confession — so  immorally,  not  to  say  crimi- 

Evidence  of  confessions  is  the  weakest  nally,  extorted — ^would  be  received."    The 

and  the  least  to  be  relied  on  of  any  evi-  principle,  however,  on  which  the  decision 

dence  known  to  be  competent  in   law.  turned  would  seem  to  warrant  the  mar- 

Vaugh  V.  Hann,  6  B.  Mon.  (Ky.)  341.  ginal  note,  as  the  mere  giving  liquor  with- 

The  State  is  not  obliged  to  accept  the  out  any  inducement  in  words  could  not 

confession  of  the  accused,  but  may  prove  operate  as  an  inducement  either  by  ezcit- 

the  case  by  other  evklence.      Com.   v.  ing  hope  of  escape  or  fear  of  punishment. 

Miller,  3  Cush.  (Mass.)  243.  It  is  to  be  observed,  also,  that  in  all  the 

It  is  error  to  instruct  a  jury  that  an  ad-  cases  where  confessions  have   been  ex* 

mission  by  the  prisoner  is  as  good  proof  eluded  there  has  been  an  anticipation  of 

of  his  guilt  as  would  be  the  evidence  of  an  benefit  or  injury  afier  the  confessing  or 

eyewitness  of  the  crime.    Terry  v.  Faircll,  non-confessing.     Where  liquor  is  given, 

9  P^.  Repr.  (Mont.)  536.  the  benefit  (if  it  can  be  called  any)  is  le- 

Iniinoere.— -Confessions  made  in  jest  or  ceived  already,  and  nothing  further  is  in 

without  sincerity  have  no  weight.    Whar.  expectation.    3  Russ.   on  Cr.  (qth  Am. 

Cr.  Ev.  (9th  Ed.)  §  636.  Ed.)  369,  note.    See  State  v.  Hopkirk,  84 

Sleep. — Words  spoken  in  sleep  axe  not  Mo.  278. 

admissible.     People  v.  Robinson,  19  Cal.  When  the  corpus  delicti  is  proved,  confes- 

40.  sions  made  voluntarily,  though  the  prisoner 

Mistake. — A  confession  made  under  a  was  intoxicated,  if  corroborated  by  cticum- 

mistake  of  fact  will  be  disregaided.  Whar.  stances,  are  sufficient  to  sustain  a  convic- 

Cr.  Ev.  (9th  Ed.)  §  625;  Hall  v,  Huse,  10  tion.    Williams  v,  Sute,  12  Lea  (Tenn.), 

Mass.  39;  State  v.  Brown,  i  Mo.  App.  211. 

86;  State  v.  Welch,  7  Port.  (Ala.)  463.  A  confession  made  by  a  prisoner,  under 

Compare  Blackburn  v.  Commonwealth,  12  the  influence  of  liquor  furnished  him  with 

Bush  (Ky.),  181.  the  consent  of  the  officer  having  him  in 

Stalemeat  by  an  Interpreter. — A  state-  charge,  but  not  influenced  by  anything 
ment  to  a  third  party,  by  an  interpreter,  of  saki  to  him  by  the  officer,  held  to  be  ad- 
admissions  by  the  accused,  though  made  missible  in  evidence.  People  v,  Ramirez, 
in  thiir  presence,  cannot  bind  them,  when  56  Cal.  533. 

it  appears  that  they  dki  not  understand  the  Intoxication  of  the  accused  at  the  time 
language  in  which  it  was  made.  Evidence  #hen  he  may  have  made  a  confession 
of  a  statement  made  by  an  interpreter  as  would  have  affected  the  weight  of  the  con- 
to  admissions  made  to  him  is  hearsay  evi-  fession  as  evidence  against  himself,  but 
dence,  and  inadmissible.  Territory  v.  Big  would  not  go  to  exclude  the  confession 
Knot,  II  Pac.  Repr.  (Mont.)  670.  from  being  put  in   evklence.      State  v. 

latezieation. — ^Where  a  prisoner  made  Grear,  28  Minn.  426;  s.  c,  41  Am.  Rep. 

a  statement  to  a  constable  in  whose  cus-  296;  Whitney  v.  State,  8  Mo.  165;  Esk- 

tody  he  was,  but  he  was  drunk  at  the  time;  ridge  v.  State,  25  Ala.  30;  Lester  v.  State* 

and  it  was  imputed  that  the  constable  had  32  Ark.    727;  Com.   v.   Howe,  9  Gray 

given  him  liquor  to  cause  him  to  be  so,  (Mass.),  no. 

and  it  was  objected  that  what  the  prisoner  Confessions  made  by  one  while  intoxi- 

said  under  such  circumstances  was  not  ad-  cated  and  suffering  from  delirium  tremens 

missible,   Coleridge,  J.,  said:  ''I  am  of  are  admissible;  the  weight  to  be  given  to 

opinion  that  a  statement  being  made  by  a  such  confession  is  for  the  jury.     State  v. 

prisoner  while  he  was  drunk  is  not,  there-  Feltes,  51  Iowa,  495. 

fore,  inadmissible  against  him;  and  that.  Confessions  made  by  one  so  intoxicated 

to  render  a  confession    inadmissible,  it  as  not  to  understand  them  are  no  evidence 

must  either  be  obtained  by  hope  or  fear,  of  guilt.     Whether  a  party  making  con- 

This  is  matter  of  observation  from   me  fessions  was  so  much  under  the  influence 

upon  the  weight  that  ought  to  attach  to  of  intoxicating  liquor  as  not  to  understand 

this  statement,  when  it  is  considered  by  what  he  was  confessing,  is  a  question  for 

the  jury."     R.  v,  Spilsbury,  7  C.  &  P.  187.  the  jury.     Com.  v.  Howe,  9  Gray (Mass.)» 

In  a  note  to  this  case,  i  Phill.  Ev.  465,  it  no. 

is  observed,  "The  facts  of  the  case  as  re-  Adultery. — A  confession,  to  be  entitled 

ported  do  not  warranto  the  marginal  note,  to  any  material  weight  as    evidence  of 

which  is  as  follows:  *  5>m^/f,  if  a  constable  aaultery,  must  not  only  be  shown  to  be 

give  him  (the  prisoner)  liquor  to  make  free  from  collusion,  but,  when  made  by 

him  drunk,  in  the  hope  of  his  saying  some-  the  wife,  must  also  be  shown  to  have  beem 
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made  freely,  without  compulsion  or  undue  to  the  confessions  in  the  respective  causes, 

inflnence  on  the  part  of  the  husband;  and  "  In  Burgess  v.  Burgess,  2  Hagg.  223, 

it  must  also  appear  that  the  husband  has  the  wife  confessed  her  adultery  to  her  hus- 

not  caused  it  to  be  prepared  as  a  means  of  band,  and  afterwards  admitted  to  a  third 

formal  proof.  Summerbell  v,  Summerbell,  person  that  she    had  so  confessed,   the 

37  N.  J.  Eq.  603.     In  this  case  Barker  proof  aliunde  was  that  her  paramour,  an 

Gummere,  Esq., filed  an  opinion,  in  which  inmate  of  her  husband's  house,  p&id  her 

the  cases  are  thus  reviewed:  constant  attentions;  that  she  desired  his 

"  In  Williams  v,   Williams,   i  Hagg.  attentions,  and  always  wanted  to  sit  next 

299,  the  confession  was  contained   in  a  to  him ;  that  he  sat  so  close  to  her  as  al- 

letter  from  the  alleged  adulteress  to  her  most  to  be  in  her  lap;  that  they  took  every 

sister,  and  there  was  proof  aliumlethsx  opportunity  to  be  alone  together;  that  when 

she  frequently  visited  her  alleged  para-  on  a  fishing  party  they  went  o£f  together  to 

mour  and  was  with  him  alone  at  his  lodg-  a  spot  a  half-mile  distant  from  the  party; 

ings,  yet  a  divorce  was  refused.  that  when  both  were  visiting  a  friend,  she 

''InMortimert/.  Mortimer,  2  Hagg.  310,  was  seen  coming  out  of  her  paramour's 

the  confession  was  made  by  the  alleged  chamber,  in  which  he  was  then  present;  that 

adulteress  when  in  articulo  mortis,  as  she  both  left  the  drawing-room,  and  were  ab> 

supposed,  both  to  her  husband  and  her  sent  about  an  hour,  and  on  their  return 

sister-in-law,  and  was  set  forth  in  the  hus-  that  both  were  flurried  and  a  good  deal 

band's  complaint,  which  was  excepted  to  heated.     The  confession  was  deemed  to 

on  the  ground  that  the  confession  alone  be  sufficiently  supported,  and  a  divorce  was 

was  insufficient,  and  that  no  other  acts  or  decreed. 

facts  were  averred  which  were  sufficient  to  "In  Noverre  v.  Noverre,  i  Rob.  428,  the 

sustain  it,    and  the  exception  was  sus-  wife  confessed  her  adultery  to  two  persons 

tained.  other  than  her  husband,  and  the  proof  alt- 

"  In  Harris  v.  Harris,  2  Hagg.  376,  it  unde  was  that  the  husband  (a  surgeon)  left 

was  proved  that  the  wife  had  cotuducted  his  house  daily  early  in  the  morninc^^  and 

herself  with  general  levity,  had  been  very  was  absent,  generally,  until  evening;  that 

attentive  to  her  alleged    paramour    and  the  paramour,  a  pupil  of  the  husband  and 

jealous  of  his  attentions  to  other  women;  an  inmate  of  his  house,  sought  the  wife 

and  on  the  occasion  ot  a  picnic  party  had  as  soon  as  the  husband  left  the  house, 

persuaded  another  lady  to  separate  them-  and  spent  the  time  of  his  absence  in  her 

selves  from  the  party  and  go  into  the  company  in  the  drawing-room,  walking 

wood,  and  that  on  arriving  in  the  wood  in  the  garden,  and  sitting  in  the  arbor, 

the  wife  *  whooped'  until  the  paramour  and  that  when  the  husband's  return  was 

joined  them;   her  companion,  who  was  announced  they  immediately  separated; 

gathering  flowers,  observing  the  pair  re-  that  she  was  often  in  the  bedroom  of  her 

dining  on  a  bank,  he  with  his  arm  round  paramour,  when  he  was  there,  sometimes 

her  waist,  called  to  the  wife  to  come  away,  for  ten  minutes  at  a  time;  that  the  wife 

and  upon  her  refusing  to  do  so,  she  left  and  paramour  retired  for  the  night  much 

the  pair  in  that  position.     Subsequently,  earlier  than  the  husband,  who  sat  up  to 

upon  being  told  by  a  friend  of  her  husband  a  late  hour;  and  that  the  wife  often  came 

that  the  paramour  had  admitted  that  he  on  out  of  her  room  in  her  dressing-gown  and 

that  occasion  had  sexual  intercourse  with  stood  on  the  stairs  talking  to  the  para- 

her,  she  did  not  deny  it,  but  exclaimed,  mour  until   the  servants  went  to  bed, 

'  He  is  a  dirty  scoundrel,'  and  then  said  she  passing  them  and  leaving  them  standing 

knew  it  was  impossible  to  live  with  her  on  the  stairs,  and  that  they  behaved  like 

Husband  after  what  had  happened,  and  lovers.     The    court    held    that  extreme 

that  she  would  leave  his  house  if  promised  familiarity  and  ample  opportunity  being 

that  there  should  be  no  further  investiga-  proved,   and  being  convinced  that  the 

tion  of  her  conduct.     The  entire  absence  ccmfessions  were  genuine,  the  spirit  of 

of  other  proof  than  the  confession  in  Mor-  the  canon  was  not  viplated  by  pronounc- 

timer  v,   Mortimer;  the  absence  of  any  ing  for  a  divorce. 

proof  of  personal  familiarities  or  of  indica-  '*  In  Owen  v  Owen,  4  Hagg.  261,  the 

tions  of  illicit  affection  in  Williams  v.  Wil-  wife  confessed  her  adultery  in  letters  to 

liams,  although  imprudent    conduct   and  a  person  other  than  her  husband,  and  the 

abundant     opportunities      were     clearly  proof  aliunde  was  of  great  intimacy  with 

proved,  and  the  presence  of  proof  in  Har-  the  paramour;  that  on  one  occasion  he 

ris  V.  Harris  of  illicit  affection,  of  rendez-  passed  the  night  at  her  house,  while  her 

vous,  and    of    familiarities,    position    of  husband  was  absent;  that  on  two  other 

parties,  and  circumstances  leading  to  the  occasions  she  was  absent  from  her  hus- 

very  brink  of  the  adulteries,  sufficiently  band's  house  all   nipfht,  and  refused  to 

Indicate  the  reasons  for  the  status  assigned  say  where  she  had  been,  although  proved 
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«ot  (o  have  been  at  the  honw  of  the  and  gave  birth  to  a  cbild  more  iJ 

friend   to   wbich  she  bad  said  she  was  year  after  leaTingberhuibaod.aadt 

goiDg;  and  that  she  had  tried  to  gubom  upon  a  divorce  was  decreed. 
witDCsaes  to  testify  Ibal  on  those  occo-         ''  It  is  clear,  therefore,  that  up  ii 

sions  *be  slept  nhere  no  suspicion  could  time  of  the  institution  of  the  niatrim 

Attach  to  ber.     The  court  held  that  there  court,  no  divorce  was.  in  fact,  grani 

was  no  collusion  in  the  confessions,  and  England   solely   upon   the    unsupp 

as  therewasaufficient  evidence  to  corrob-  confession  o(  the  criminated  parlj 

orate  them,  a  divorce  should  beordered.  judged  by  the  court  to  have  been  i 

"  In  Grant  v.  Grant,  i  Curteis.  ib.  the  without  collusion.     Although  Dr.  1 

confesGions  of  the  wife's  adultery  were  ington.in  bis  laterdecisions.  wasinc 

contained  in  her  tetters  to  her  paraitioar,  to  magnify  the  importance  of  appar 

And  the  proof  aliuHdt  was  that  there  was  non-collusive  confessions.  ]iet  in  No 

great   intimacy   between   them:  and  on  v.  Noverre  he  clearly  states  the  fi 

one  occasion  improper  personal  liberties  mental  difficulty   in   these   words: 

on  his  part;  and  that  on  another  occasion  tribunal  is  to  be  trusted  with  the  p 

be  passed  the  night  at  her  house  during  to   determine   that  which  is  impos 

the  absence  of  ber  husband;  and  that  this  namely,  whether  such  a  confessic 

visit  was  concealed  from  the  husband,  genuine  or  not.' 
The  court  held  that  the  letters  were  suf-         "  There  are  cases  in  the  United  J 

ficiently  corroborated,  and  a  divorce  was  wbich  seem  to  adjudge  that  a  divorci 

decreed.  be  decreed  upon  Ihe  confession  alo 

"In  Tucker  I'.  Tucker,  II  Jur.  893,  tbe  the  court  be  satisfied  from  surroui 

confession  of  thewife'sadulterywascon-  circumstances  that  it  was  made  m\ 

tained   in  a  letter  from  the  wife  to  the  collusion.     Tewlisbuiy  v.  Tewksbi 

busband's  father;  and  the  proof  aliundi  Hon.  (Miss.)  log;  Matchin  v.  Mai 

was  that  after  her  husband  sent  her  from  6  Pa.  St.  333.     But  it  is  to  be  ooiei 

liis  house,  she  went  with  her  alleged  para-  in  both  of  these  cases  there  was,  in 

mour  to  a  distant  city,  and  there   ti>ok  strong  corroborative  proof  of  the  fi 

lodgings  and  passed  the  night:  ibere  was  adultery.     The   only   case   that    I 

■o  proof  of  iinpToper  intimacy  between  found,    in    which  a    divorce    has 

tbem  before  the  confession.     The  court,  granted  solely  upon  a  confession  ai: 

without  adverting  to  Ihe  corroborating  ed  to  have  been  made  without  colli 

circumstances  subsequent  to  the  confes-  is  Billings  v.  Billings,  II   Pick,  (t 

sion,  decreed  a  divorce  seemingly  upon  461. 

the  sole  ground  that  the  confession  was         "  In  our  State  the  rigidity  of  tbf 

not  collusive.  This  ruling,  if  so  Intended,  seems  not  to  have  been  relaxed.. 

is  certainly  a  relaxation  of  the  rule  there-  confession   of   the  criminated  part 

lofore  enforced,  but  it  does  not  seem  to  been  uniformly  required  to  be  supi 

bave  been  followed  in  subsequent  cases.  by  proof  of  the  fact  of  adultery;  an 

"Thus  in  Deane  v.  Deane,  12  Jur.  63,  courts  have  treated  confessions  as  o 

the  wife,  while  on  a  visit  to  a  friend,  left  of  suspicion.     Thus,  in  Clutch  v.  C 

ber  house  and  went  to  the  house  of  a  Sax.  (N.  J.)  474,  the  following  Ian, 

joung  unmarried  officer,  and  stayed  there  is  used:  '  In  cases  of  this  kind  the 

with  him  for  a  fortnight,  refusing  10  leave  takes  the  confessions  of  parties  will 

hitn  whenrequesled  todosoby  herfriend.  great  caution,  and  they  are  ne*a 

Subsequently  she  wrote  to  ber  husband  sufficient   without    strong  corrobo 

expressing  her   remorse   for   ber  guilty  circumstances.'     In  Miller  f.   Mil 

conduct,  ami  though  Ihe  confession  was  Green  Ch.  (N.  J.)  139;  '  These  admb 

plainly  free  from  collusion,  yet  the  dl-  are  not  to  t)c  received  as  a  genera 

Torce  was  decreed,  not  upon  the  confes-  with  much  faith,  they  arecompetent 

sion  alone,  but  upon  the  wtiole  testimony,  connected  with  other  proof,  but  not 

"And  in  Shuldham's  Divorce,  la  CI.  ouL     The  reason  assigned  is,  that 

4l  Fin.  363,  a  letter  from  the  wife  to  the  is  great  danger  of  collusion  l>etwe< 

busband,  confessing  adultery,   was  held  parties,  or  of  confessions  being  extc 

not  to  be  sufficient  evidence  of  adultery;  And  io  Jones  v.  Jones,  a  C.   E.  ' 

but  upon  a  commission  being  issued,  it  (N.  J.),  351,  the  present  chief  iusiit 

was  further  proved  that  the  wife  had  t>een  ting  as   ma^er.   observes:    '  Inde< 

very  intimate  with  the  paramour  in  India;  approved  rule  of  law  appears  to  b( 

ihat  she  went  with  some  friends,  with  ber  a  tlivorce'will  not  be  granted  wh< 

busband's  consent,  to  the  Cape  of  Good  admissions  of  the  criminated  part 

Hope,  was  soon  joined  there  oy  her  para-  slitule  the  entire  basis  upon  which  I 

mour,  and  after   a  time   returned   with  the  conclusion  of  guilt.     Such  evii 

bim  to  India,  and  there  lived  with  him  it  is  said,  may  convince  to  a  mon 
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Katnn  vaA  IffMt; 


S.  Hitnn  and  Eflbot. — Confessions  may  be  divided  into  two 
Lsses:  judicial  and  extrajudicial.  They  may  also  be  divided  into 
:nary  and  non-plenary.  A  plenary  judicial  confession,  i.e.,  a  Con- 
xion made  by  the  accused  before  a  tribunal  competent  to  try 
n,  is  sufficient  whereon  to  found  a  conviction.' 
A  pienaiy  judicial  confession  is  in  other  words  a  plea  of  guilty. 
1  extrajudicial  confession  is  good  evidence,  but  not  conclusive, 
en  though  plenary.  Whether  or  not  a  plenary  extrajudicial 
nfession,  uncorroborated  in  any  way  whatever,  is  sufficient 
lereon  to  found  a  conviction,  has  been  the  subject  of  some  dis- 


iiy;  but  it  does  not  fill  the  i 
il  proof.'  To  these  aulhoriuiive  de- 
aaas  musl  be  added  the  well-con- 
!rFd  wards  of  Chancellor  Kent.  He 
!.  ia  Bfiis  V.  Bens.  I  Johns.  Cb.  (N. 
197:  'Theparty'sconfession  may  and 
s  aid  oihet  prooU.  but  the  decree  must 

rcsl  alone,  nor  perhips.  essentially, 
such  confessions;  for  tbere  is  Rreat 
get  of  collusion  beloeen  the  parties, 
if  confessions  extorted,  or  made  de- 
irdlf  to  furnish  means  of  evidence.' 
sc  confessions,  therefore,  arc  to  be 
i'cd  in  this  case  with  jealousy,  and 
K  weighed  wiih  caution,  and  to  be 
loncd  with  facts  and  circumstances 
liae  to  demonstrate  the  charge  to  the 
ilaclion  of  the  court."  See  Hughes 
luglics,  19  Ala.  307;  Moyler  v.  Moy- 
11  Ala.  610;  Buckholu  v.  BuckholU, 
ja.  339:  Wooliolk  V.  Woolfolk,  53 
Ci6i;  Armstrong  v.  Armstrong.  3a 
■•■  379;  Siibbins  v.  Stibbins,  i  Met. 
)Vlb;  Latham  v.  Latham,  30  Gralt. 
1 307;  Malcbia  11.  Matctiin,  6  Pa.  St. 

Derby  v.  Derby,  ai  N.  J.  Eq  36; 
ch  V.  Ciaich,  I  N.  J.  Eq.  474;  Miller 
iller,  I  N.  J.  Eq.  380;  s.  c,  3  N,  J.  Eq. 

Callender  v.  Caltender,  53  How.  Pr. 
'-t364:  Bens  i:.  B«t*,  1  Johns.  Ch. 
r'.)  197:  Roe  V.  Doe.  i  Johns.  Gas. 
i".)  iy.  Lyon  v.  Lyon.  62  Barb.  (N, 
I3S;  Billings  v.  Biilinfts.  il  Pick. 
i.)  461;  Robbins  V.  Robbins.  too 
1.  150;  White  V.  While,  «  N.  H. 
Richardson  v.  Richardson,  50  Vl. 
Evans  v.  Evans,  41  Cal.  103;  True 
ue.  6  Minn.  458 ;  Brainard  v.  Brain- 
Wrighi  (Ohio).  354. 

Roscoe's    Cr.    Ev,   (loth   Ed.)   40; 
■h  V.  Mitchell,  26  N.  J.  Eq.  497. 
is  Mid  by  Lord  Hale  that,  where  the 
!■»  freely  tells    [he   fact,  and   de- 
ls the  opinion  of  Ibe  court  whether 

felony,  though  upon  the  fact  thus 
n  il  appears  10  be  felony,  the  court 
lot  record  his  confession,  but  admit 
10  plead  to  the  felony  not  guilty.     3 

P.  C.  M5- 


A  confession  of  guilt  in  open  court,  in 
the  presence  of  the  jury,  is  evidence 
enough  to  sustain  a  convic^on,  Dantz 
f.  State,  87  Ind.  398. 

S.   Roscoe's  Or,  Ev.  (10th  Ed.)  40. 

It  is  said  to  have  been  decided  to  be  so- 
in  R.  V.  Wheeling,  1  Leach  Cr.  Ca.  311  n; 
but  it  seems  doubtful  whether  the  lan- 
gua^  is  to  be  taken  in  the  unqualified 
sense  which,  at  first  sight,  it  appears  to- 
bear.  The  subject  is  ably  discussed  by 
Mr.  Greaves  in  a  note  to  3  Rusa.  oa. 
Cr.  <4ih  Ed.)  3661  and  he  is  of  opinion 
that  it  has  never  been  expressly  decided 
that  the  mere  confession  of  a  prisoner 
alone,  and  wiibout  any  other  evidence, 
is  sufficient  to  warrant  a  conviction.  He. 
says:  "  In  Grcenleaf's  Evid.  ^  317,  it  is 
observed,  'In  each  of  the  English  cases 
usually  cited  in  favor  of  the  sufficiency  of 
this  evidence,  there  was  some  corrohora- 

to  be  an  exception,  but  it  is  too  briefly 
reported  10  be  relied  on.  In  the  United 
States  the  prisoner's  confession  when  the 
corpus  deliiH  is  not  otherwise  proved,  has 
been  held  insufficient  for  his  conviction;, 
and  this  opinion  certainly  best  accords 
with  the  humanity  of  the  criminal  code. 
and  with  the  great  degree  of  caution  ap- 
plied in  receiving  and  neighing  the  evi* 
dencc  of  confessions  in  other  cases,  and 
it  seems  countenanced  by  approved  writ- 
ers on  this  branch  of  the  law,'  citing 
Guild's  Case,  s  HalsL  (N.  J.)  J63.  185; 
ljoag'&  Case,  I  Hayw.  524  (455);  *  Hawk. 
P.  C.  c.  46.  s.  36,  The  statement  in  I 
Leach,  311.  is  that  in  R.  v.  Fisher,  'The 
facts  of  W.'s  house  having  been  broken 
open  in  the  night  lime,  and  the  goods 
mentioned  in  the  indictment  stolen  there- 
from, were  clearly  proved;  but  there  was 
no  other  evidence  to  fix  those  facts  on 
the  prisoner  than  his  confession  made 
before  the  committing  magisirale:  and 
there  being  no  evidence  that  this  confes- 
sion was  not  reduced  to  writing,  viiv- 
voct  leslimony  ol  it  was  rejected.  But 
in  the  case  of  Wheeling  it  w   "  ' !_- j- 


IS  determined' 
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that  a  prisoner  may  be  convicted  on  his  more,  sometimes  less,  than  300  quarters 

own  confession,   when  proved  by  legal  of  oats  in  his  granary,  the  door  of  which 

testimony,  although  it   is  totally  uncor-  had  been  fastened  with  a  padlock,  and 

roborated  by  any  other  evidence.'    This  was  found  by  the  prosecutor  unhinged  and 

statement  may  mean  that  where  the  com-  drawn  back  on  the  24th  of  December.    At 

mission  of  a  felony  is  proved  by  inde-  half-past  two  o'clock  that  morning  two 

pendent    evidence,  a    prisoner    may  be  men  were  seen  by  a  witness  coming  from 

convicted  on  his  confession,  though  there  the  prosecutor's  yard, each  of  them  having 

be  nothing  to  corroborate  that  confession  a  sack  on  his  back,  but  the  witness  did  not 

as  to  his  being  the  party  who  committed  say  that  the    men  were  the    prisoners, 

such  felony;  and   the   manner  in  which  White  on  the  same  day  was  in  possession 

Wheeling's    case    is   introduced    plainly  of  some  bags  of  black  Irish  kiln  dried  oats, 

shows*  that   that  is   the  meaning  of  the  of  the  same  kind  as  those  in  the  granary 

statement.     In  K,  v.  Eld  ridge,  R.  &  R.  of  the  prosecutor,  who  could  not.however, 

440,  on  an  indictment  for  stealing  a  mare,  swear  that  he  had  lost  any  of  bis  oats; 

it  appeared  that  the  mare  was  seen  on  each  prisoner  made  an  explicit  confession 

the  9th  of  October  in  the  afternoon  in  of  the  offence,  which  was  proved,  and  the 

the  possession  of  one  of  the  prosecutor's  prisoners  found  guilty ;  and  the  judges 

servants,  who  was  taking  it  towards  one  held  the  conviction  right.     In  R.  v.  Tip- 

of  his  fields,  but  neither  that  servant  nor  pet,  R.  &  R.  509,  which  was  an  indict- 

the  prosecutor  were  called  as  witnesses;  men  t  for  stealing  oats  from  the  same  pros- 

the  mare  was  not  found  in  the  prosecu-  ecutor,  the  same  evidence  was  given  as 

tor's  possession  on  the  iiih  of  October,  in  the  preceding  case,  with  the  addition 

The  prisoner  had  the  mare  in  his  posses-  that  the  prisoner  was  under-hostler  in  the 

sion  on  the  13th,  and  sold  her  under  her  prosecutor's  stables,  and  a  confession  by 

value.     A  full  confession  before  a  magis-  the  prisoner  of  his  having  stolen  the  oats 

istrate  was  proved,  and  the  prisoner  con-  in  company  with  the  prisoners  in   the 

victed.     The  judges  held  *  that  there  was  preceding  case  was  put  in,  and  the  pris- 

sufficient  evidence  to  confirm  the  confes-  'oner  convicted;  and  seven  of  the  learned 

sion.'     It   IS  to  be  observed  that,  inde-  judges  (all  who  met  on  the  occasion)  were 

pendently  of  the  confession,  the  case  was  of  opinion  that  the  conviction  was  right, 

complete,  with  the  exception  of  proving  '  as  there  was  not  only  the  confession  but 

that  the  mare  was  put  in  the  prosecutor's  the  evidence  of  the  prosecutor  also,  which 

field  by  his  servant.    See  R.  v.  Yend,  6  made  it  probable  that   oats   had   been 

C.  &  P.  176;  and  R.  v.  Fellows,  6  C.  &  stolen,  as  it  appeared  from  such  evidence 

P.  176.     In  R.  V,  Falkner  and  Bond.  I  that  the  door  of  the   granary  had  been 

Den.   C.  C.   517,  on   an  indictment  for  broken  open,  and  most  of  the  learned 

robbing  one    H.,  he  was  called  on    his  judges  thought  that,  without  the  owner's 

recognizances,   but  did  not  appear,  and  evidence,  the  prisoner's  confession  was 

the  prisoner,  F.,  had   been   desirous  to  evidence  upon  which  the  jury  might  have 

send  a  message  to  H.  to  keep  him  from  convicted.'    See  R.  v.  Burton,  Dears.  C. 

appearing.     The  only  other  evidence  was  C.  282.  and  the  dictum  of  Maule,  J.     In 

that  B.  had  confessed  the  offence  to  the  R.  v.  Tuffs.  5  C.  &  P.  167.  the  prisoner 

constable    who    apprehended    him,   and  was   indicted   for    stealing  two  heifers, 

that  both  the  prisoners,  on  hearing  the  which  were  not  missed  by  the  prosecutor 

depositions   read  over  to  them    which  or  any  person  in  his  service,  and  the  only 

contained  the  charge,  had  admitted  that  evidence  against  the  prisoner  was  his  own 

they  were  guilty;  the  depositions  charged  statement,  when  questioned  on  the  sub- 

the  prisoners  with  robbing  H.  of  certain  ject,  that  he  had  driven  away  two  heifers 

quantities    of    copper.    The     prisoners  from  his  uncle's  premises,  *  The  World's 

were  found  guilty,  and  the  judges  held  End  Dolver;'  the  prosecutor  and  another 

the  conviction   right,   but  no  reason  is  person  proved  that  the  prosecutor's  farm 

stated  for  the  decision.     It  is  clear  that  was  called  by  that  name,  but  they  could 

the  depositions  were  read  in  evidence  at  not  undertake  to  say  that  there  was  not 

the  trial,  for  their  contents  are  slated  in  any  other  of  that  name;  Lord  Lyndhurst, 

the  case;  and  they  were  admissible.  1st,  upon  this,  told  the  jury  that  under  the 

as  showing  the  charge  of  which  the  pris-  circumstances,    there   was  not   any  evi- 

oners  admitted  that  they  were  guilty;  2d,  dence  of  a  stealing  as  to  the  heifers  of 

if  there  were,  as  there  seems  to  have  been,  the  prosecutor;    though   if  it  had  been 

evidence  that  the  prosecutor  was  kept  proved  that  his  was  the  only  'World's 

away  by  means  of  the  prisoners.     In  R.  End  Dolver,'  it  would  have  been  suffi- 

|-                              V,  White  and  Langdon,  R.  &  R.  508.  on  cient.     It  does  not,  therefore,  appear  that 

an  indictment  for  stealing  oats,  the  pros-  it  has  ever  been  expressly  decided  that 

ecutor  proved   that  he    had  sometimes  the  mere  confession  of  a  prisoner  alone, 
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and  without  any  other  evidence,  is  suffi-  tary  statements  made  by  the   prisoner 

cient  to  warrant  a  conviction.     In  R.  v,  after  his  arrest.     People  v,  Rodundo,  44 

Edgar,  Monmouth  Spr.  Ass.  183 1.  MSS.  Cal.  538. 

C.  S.  G.,  the  prisoner  was  indicted  for  Corroboration. — When  the  confession 
obtaining  money  of  a  friendly  society  by  of  the  accused  is  corroborated  by  extrane- 
false  pretences;  the  rules  of  the  society  ous  facts — as,  in  this  case,  by  the  discov- 
had  not  been  enrolled,  but  the  prisoner,  ery  of  a  part  of  the  stolen  goods,  in  con- 
who  was  a  member  of  the  society,  had  sequence  of  a  statement  made  by  him,  in 
acted  under  them,  and  it  was  contended  the  possession  of  a  particular  person 
that  be  had  thereby  admitted  their  valid-  recently  after  the  burglary — it  is  con[i pe- 
tty, and  the  position  in  the  text  was  cited  tent  to  prove  to  the  jury  his  statement 
as  a  stronger  decision;  on  which  Patte-  and  the  corroborating  fact  of  the  discov- 
son,  J.,  said:  *  Could  a  man  be  convicted  ery;  but  this  docs  not  render  competent 
of  murder  on  his  confession  alone,  with-  his  confession,  at  the  same  time,  that  he 
out  any  proof  of  the  person  being  killed  ?  committed  the  burglary  and  larceny,  if 
I  doubt  whether  he  could.'  In  R.  v,  Sut*  such  confession  was  improperly  procured 
clifife,  5  Cox  C.  C.  270,  where  a  robbery  by  promises  or  threats.  Murphy  v.  State, 
had  been  committed  on  a  moonlight  63  Ala.  i.  See  People  v,  Jones,  32  Cal. 
night,  Cress  well,  J.,  left  the  case  to  the  80.  C?m/ar<r  Sampson  t^.  Commonwealth, 
jury  on  confessions  of  the  prisoner,  84  Pa.  St.  200;  State  v.  Mortimer,  20 
though  the  prosecutor  swore  the  prisoner  Kans.  93. 

was  not  one  of  the  men  who  robbed  him.  While  confessions  of  guilt  should  be 

The  remark  on  this  case  is  that  the  pros-  received  with  great  caution,  and  will  not, 

ecutor  might  be  in  error;  the   prisoner  alone,  justify  a  conviction,  yet  if   they 

must  know   whether  he  was    guilty  or  should  be  corroborated  bv  circumstances, 

not."  they  would  be  sufficient  for  that  purpose. 

In  Law  V,  Merrills,  6  Wend.  (N.  Y.)  Anderson  v.  State,  72  Ga.  98;  Nesbit  v. 
268,  Walworth,  Chan.,  said.  **  Evidence  State,  43  Ga.  239;  Pitts  v.  State,  43  Miss, 
to  establish  a  fact  by  the  confessions  of  472;  Johnson  v.  State,  59  Ala.  37;  State 
the  party  should  always  be  scrutinized  and  v,  Patterson,  73  Mo.  705;  State  v,  Ger- 
received  with  caution;  as  it  is  the  most  man.  54  Mo.  526;  Bergen  v.  People,  17 
dangerous  evidence  that  can  be  admitted  111.  426;  People  v.  Rullo£f,  3  Park.  C.  C. 
in  a  court  of  justice,  and  the  most  liable  (N.  Y.)  401;  Lyon  v,  Lyon,  62  Barb.  (N. 
to  abuse.  Although  a  witness  is  perfectly  Y.)  138;  Terry  r.  McClin,  i  Mont.  394; 
honest,  it  is  impossible,  in  most  cases.  Strait  v.  State,  43  Tex.  486;  Laros  v, 
for  him  to  give  the  exact  words  in  which  Commonwealth.  84  Pa.  St.  200;  Samp- 
an admission  was  made.  And  sometimes  son  v.  State,  54  Ala.  241 ;  Territory  v, 
even  the  transposition  of  the  words  of  a  Farrell,  6  Montana,  12;  Berry  v.  State, 
party  may  give  a  meaning  entirely  differ-  4  Tex.  App.  492;  Smith  v.  State,  21 
ent  from  that  which  was  intended  to  be  Gratt.  (Va.)  809;  State  v,  Gardiner, 
conveyed  to  the  witness."  See  Malin  v,  Wright  (Ohio),  392;  People  v,  Hennessey, 
Malin,  i  Wend.  (N.  Y.)625;  Stale  v.  Gar-  15  Wend.  (N.  Y  )  147;  People  v.  Thrall, 
diner,  Wright  (Ohio).  392:  Fonts  v.  State,  50  Cal.  415;  State  v.  Knowies,  48  Iowa, 
8  Ohio  St.  98;  People  v.  Gelabert,  39  Cal.  598;  Com.  v.  Smith,  119  Mass.  305.  Ccm^ 
663;  Com.  V,  Gailigan,  113  Mass.  202;  pare  State  v.  Cowan,  7  fred.  (N.  Car.) 
U.  S.  V,  Nott.  I  McLean  (U.  S.),  499.  239;  Stephen  t/.^ State,  11  Ga.  225. 

The  testimony  of  a  witness  called  to  But  such  suppletory  evidence  need  not 

prove  a  confession  is  inadmissible  if  he  be  conclusive  in  its  character.     When  a 

does  not  remember  the  substance  of  all  confession    is    made,    and    the    circum* 

that  was  said  at  the  time.     Berry  v.  Com-  stances    therein   related    correspond   in 

monwealth,   10  Bush  (Ky.),  15;  s.  c,  i  some  points  with  those  proven  to  have 

Am.  Cr.  Rep.  272;  People  v.  Gelabert,  existed,  this  may  be  evidence  sufficient 

39  Cal.  663.     Compare  Westmoreland  v.  to  satisfy  a  jury  in  rendering  a  verdict 

State,  45  Ga.  225.  asserting  the  guilt  of  the  accused.  **  Full 

A  conversation  between  a  husband  and  proof  of  the  body  of  the  crime,  the  corpus 

wife  may  be  proved  by  a  bystander  who  delicti,  independently  of  the  confession, 

overhears  it.     Com.  v.  Griffin,  no  Mass.  is  not  required  by  any  of  the  cases;  and 

181.  in   many  of  them   slight  corroborating 

Where    a     fellow-prisoner    conversed  facts  were  held  sufficient."    Slate  ».  Pat- 

with  the  accused  through  the  soil-pipes,  tersnn.  73  Mo.  705;  People  v.  Badgley, 

held,  that  a  confession   thus  made  was  16  Wend.  (N.  Y.)  53;  People  v.  Hennes- 

admissible.     Brown  v.  Com.,  76  Pa.  St.  sey.   13   Wend.  (N.  Y.)  147,  and  cases 

319.  cited;  Bergen  v.  People,  17  III.  426;  Slate 

A  sheriff  must  give  evidence  of  volun-  v.  Lamb,  28  Mo.  218;  Daniel  v.  State,  63 
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noies.  .  The  prosecutor  ma  proceed 
to  state  an  inadmisiible  confeulou.  « 
Cbambre,  J,,  stopped  bim,  but  penoil 
him  to  prove  Ibai  the  prisoner  brou 
lo  him  a  guinea  and  a  £$  Reading  B. 
note,  which  be  gave  up  lo  the  proseci 


Ga.  330;  Peopli 
(N.Y,)40i. 

When  upon  a  criminal  trial  there  is,  in 
addition  to  a  confession  of  tbe  defendant, 
proof  of  circumstances  nhich,  although 
they  may  have  an  innocent  construction, 
are  calculated  to  suggest  the  commission 
of  the  crime,  and  for  the  explanation  of 
which  the  confession  furnishes  the  key, 
there  is  sufficient  "additional  proof  that 
the  crime  charged  has  been  committed  " 

ing  of  the  provision  of  the  Code  of  Civ. 
Proc.  (g  395)  requiring  such  proof.  A 
confession  under  said  provision  is  com- 
petent proof  both  ol  the  criminal  agency 
of  the  defendant  and  of  (he  body  of  the 
crime,  but  insufficient  as  to  the  latter  lo 
warrant  a  conviction  without  corrobora- 
tion.    Peopie  V.  Jaehne,  103  N.  Y.  183. 

Where  the  fact  of  the  commission  of  a 
larceny  is  shown  by  other  and  direct  ev- 
idence, the  defendant  may  be  convicted  statement  of  the  prisoner,  on  prodi 
of  the  same  by  proof  of  his  admissions  some  money  out  of  his  pocket,  that  it ' 
or  confessions,  deliberately  made.  An-  all  he  had  left  of  it,  was  held  inadmi 
drewa  v.  People,  117  111.  195;  Selvidge  ble,  the  prosecutor  having  held  out 
V.  State,  30  Teit.  60.  ducemenls  to  confess.     Speaking  of  t 

Where,  on  a  trial  for  murder,  there  is  tarations  accompanying  an  act,  i 
evidence  to  prove  motive  on  the  part  of  Phillips  observes,  "  Ii  may  be  thou 
the  defendant,  as  well  as  actual  partici-  that  the  only  ground  upon  which  s 
palion  in  the  crime,  admissions  made  by  declarations  can  be  received  is,  I 
him  to  the  effect  that  be  was  asked  to  they  are  explanatory  of  the  act  of  de 
take  part  in  tbe  murder,  but  declined,  ery,  and  not  a  narrative  of  a  past 
promising,     however,     to     say     nothing  '       ■■     —  —     -       ,-.-.. 

about  the  matter,  are  relevant  and  com- 
petent evidence,  as  they  tend  to  show 
that  the  defendant  was  ai  any  rate  ao  ac- 
cessory before  the  fact.  Eilinger  v. 
Commonwealth.  98  Pa.  St.  338, 

Proof  of  admissions  by  a  prisoner, 
which,   though   Ihey  themselves   do   not 


had  been  stolen  from  bim.  Tbe  lear 
judge  told  (he  jury  thai,  notwlthstand 
the  previous  inducement  (o  confess,  i 
might  receive  the  prisoner's  descripl 
of  the  note,  accompanying  the  act  of 
livering  it  up,  as  evidence  thai  il  was 
stolen  note.  A  majority  of  the  jud 
(seven)  held  the  conviction  right.  L 
rence  and  Le  Blanc,  JJ..  were  of  a  t 
trary  opinion,  and  Le  Blanc  said  (ha( 
producdon  of  the  money  by  the  piiso 
was  alone  admissible,  and  not  that 
said  it  was  one  of  the  notes  slolen. 
V.  Griffin.  Russ.  &  Ry.  151.  And  see 
Jones,  Russ.  &  Ry.   153,  where 


involve  bis  guilt,  lend  ii 
other  facts  to  prove  it,  is  competent,  even 
without  preliminary  proof  that  they  were 
voluntarily  made.  People  v.  Le  Roy,  4 
Pac.  Rep.  (Cal.)  649. 


PhilL  Ev.  (8th  Ed.)  432. 
Yates  71.  Suie,  i  S.  Westo.  Rep.  (A 
6s;  Strail  v.  State,  43  Tex.  4S6;  Whit 
State,  3  Heisk.  (Tenn.)  338;  Stale 
Garvey,  38  La,  Ann.  915;  Laros  v.  Co 
84  Pa.  Si.  200. 
Proof  of  Corpu  Delleti.— An  eitr 
ifession  of  murder 


rated,  is  insufficient  to  authorize  con 
tion.  Williams  v.  People.  lor  111.  ; 
May  V.  People,  93  111-  343:  State 
Knowles.  46  Iowa,  59S;  Smiih  v.  St. 
17  Neb.  358;  Priest  i',  ""  "      -  -  "  '    ■ 


Any  circumstances  tending  to  show  the  Smith  v.   Stale,  33   N.  W.  Repr.  (Ni 

guilt  of  the  accused    may   be   proved,  780:  Slate  v.  Paiterson,  73  Mo.  695: 5i 

although  brought  to  light  by  a  declara-  v.   German,  54  Mo,  536;  s.   c,   14  / 

lion   inadmissible /rr «,  as  having  been  Rep.   4S1;    State  v.   Scott,   39  Mo.  i 

obtained  by  improper  influence.     So  evj-  Stale  v.    Lamb,    35   Mo.   llS;  Ystes 

denceas  to  the  condition  of  tbe  prisoner's  State,  I  S,  Westn,  Kep.  (Ark.)  65;  Pec 

hand  al  the  lime  of  holding  ibe  inquest  v.   Lane.  49  Mich.  340;  People  v.  L 

is  admissible,  although  Ihe  prisoner  was  bert,  5  Mich.  349;  St.ile  v   Davidson 

then  compelled  to  exhibit  her  hand   by  Vt.  377;  Com.  v.  McCann.  97  Mass.  ; 

the  coroner,  afier  objection  on  her  part.  Com.  v.  Smith,  1 19  Mass,  305 ;  Peopli 

Stale  f.   Garrett,  71   N.    Car.   85.      See  Badgley.   l5  Wend.   (N,   Y.)  53;  Pec 

White  V.  Siale,  3  Heisk.  (Tenn  )  338.  v.  Hennessey.  15  Wend.  (N.  Y-)  147; 

Dsolaratioiu  Aeeompaaylnff   the  IMlv-  loff  v.  People,  iS   N.  Y,   179;  Peopit 

«ry  of  Stolen  Propmty— Whethei  Admli-  Bennett.  49  N.  Y.  137;  People  o.  Jaeb 

iibU— Declarations     accompanying    an  103  N.  Y.   1S2;  State  v.  Guild,  10  N, 

act    done  have    been    admitted  in    evi-  L.  163;  s.  c,  18  Am.  l>ec.  304;  Com 

dcoce.      The    prisoner    was     iried     fo.-  Peiiit,  8  Phila,  608;  Com.  v.  Hanloi 

.Mealing  a  guinea  and  two   promissory  Brews.(Pa.)46i;  Smilbv.  Suie.  aiGr 
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i  Mint  be  Free  and  V«tiiittai7. — A  confession,  in  order  to  be  admis- 
ble,  must  be  free  and  voluntary:  that  is,  must  not  be  extracted 
,-  any  sort  of  threats  or  violence,  nor  obtained  by  any  direct  or 
iplied  promises,  however  slight,  nor  by  the  exertion  of  any  im- 
oper  influence,  because  under  such  circumstances  the  party  may 

■,)  809:  Sttingfcllow  V.  State.  36  Miii.  had    iieTeral   limes   visited    her    house, 

T,  Blown  V.   Slate,   33   Miss.  433,   33  AtMut  a  year  aflcmards  a  human  skull 

i>s-  HT.  Pitta  v.  Slate,  4^  Miw.  473;  and  a  jawbone  were  found  near  the  re*I- 

nkins  V.  Slate,  41  Miss.  5S3;  Winilow  deuce  o(  the  deceased  showing  the  marks 

Slate,  76  Ala.  41;  Matthews  v.  State,  of  deadly  wounds.     A  lock  of  hair  slill 

Ala.  187;  Mose  v.  Stale.  36  Ala.  3ll;  attached  to  the  skull  was  similar  to  tbai 

hnsoD  V.  State.  59  Ala.  37:  People  v.  of  the  deceased,  while  [he  jaw'bone  was 

nes,  31  Cal,  565:  People  v.  Ah  How,  identified  as  bert  by  persons  who  recog- 

Cal.  3iS;  People  v.   Tbrall.   jo  Cal.  nlied  peculiarities  in  its  stnictur«.    tiilil. 

;;  Batltr  c.  Commonwealth.  3  Duvall  that  these  citcumalances  conslltuted  suffl- 

T'l>  43Si  Tyner  v.  State,  5   Humph,  cient  proof  of  the  cerfui  deUeti  10  render 

EBB.)  393;  Dixon  v.  Stale.  13  Fla.  631;  a  confession  of  the  prisoner  admissible 

ndKQ  V.   State,    It   Ga.  335;  Earp  v.  in  evidence.      Gray  o.   Commonwealth, 

lie,  55  Ga.  136;  s.  c,  I  Am.  Cr.  Rep.  101    Pa.   St.   3S0  ;    s.    c,   48   Am.    Rep. 

1;  Daniel  v.  Stale.  63  Ga.   334;  Siaie  733. 
Covan.  7  Ired.  <N.   Car.)  239;  State         In  a  trial  for  the  theft  of  a  horse  the 

Ixwis.  I   Wins.  (N.  Car.)  No.  t.  307;  only  evidence  inculpatory  of  the  accused 

S  V.  Williams,  i  Clif.  (i;.  S.)  ;.  was  a  conression  imputed  to  him  by  the 
ifbeie  ihe  accused  bas  expressly  ad-  prosecuting  witness,  who.  being  [he  hall- 
iicd  that  he  did  murder  Ihe  deceased,  brother  ol  the  accused,  justified  his  un- 
li  unnecessary  that  the  dew]  body  t>e  natural  attitude  by  a  desire  to  separate 
liiirely  ami  directly  identified.  It  is  the  accused  from  evil  associates.  The 
Ecient  that  there  be  such  extrinsic  cor-  testimony  of  this  witness  was  contradic- 
Miative  circumstances  as  will,  taken  tory  in  various  particulars  of  his  own  dep- 
coantciion  witb  the  confession,  pro-  osition  at  the  examining  trial,  and  ma- 
rc conviction  of  defendant's  guilt  in  terial  slatemenla  which  be  ascribed  to 
!  minds  of  the  jury.  Stale  v.  Palter-  the  accused  were  inconsistent  with  the 
1. 73  Ho.  69s.  evidence  of  other  witnesses.  Aside  from 
finslowi/.  Stale, 76  Ala.  43.  In  this  case  the  putative  confession,  the  only  proof  of 
Tewis  evidence  lending  to  show  a  fresh  the  iw^iw  d^licii  was  the  fact  that  the  ani- 
rk  in  [he  lane  leading  from  the  road  to  mal  was  missed  from  a  certain  field;  and. 

house;  that  ibis  track,  and  the  track  on   the  other  band,  there  was  proof  that 

the  defCDdant,  corresponded;  that  ibe  it  was  repeatedly  seen  on  its  accustomed 

',  «bcn  first  discovered,  was  burning  range  soon  after  its  disappearance  from 

the  outside,  about  six  feet  from  the  the    Geld.     Jftid,  that    evidence  proved 

lund,  at  a  part  of  the  honse  in  which  neither  Ihe  iBrfut  dtluH  nor  the  culpabil- 

n  had  been  no  fire  during  the  night;  ity  of  the  accused.   Hill  v.  Stale,  11  Tex. 

I  ihe  fire  occurred  about  midnight.  App.  133. 

1  spread  so  rapidly  that  only  one  bed         A  conviction  may  be  had  upon  a  ju- 

1  bedding  were  saved.      While  there  dicial  confession  wiihoul  proof  of  caitui 

I  lome  conflict  in  the  testimony,  and  diHcti.     Anderson  f.   Slate.  36  Ind.  89; 

re  was  evidence  tending  to  show  thai  Siaie  v.  Guild,  10  N.  J.   L.  163:  ■.  c,  t8 

burning  may  have  been  accidental,  Am.  Dec.  404. 

evidence  lending  to  show  ihe  rorpm        Confession  atone  will  warrant  a  coo- 

'tii  is  sufficient  to  lay  a  foundation  on  victlon  of  misdemeanors,  such  as  selling 

■ch  to  rest  the  admissibility  of  the  con-  liquor  contrary  to  statute.     State  v.  Gil- 

lioni.  bert.  36  Vl.  145. 

\.i  the  trial  of  a  capital  case  it  was         Where  a  letter  calculated  to  induce  the 

iwa  that  the   deceased,  a  woman  of  purchase  of  counterfeit  money  was  sent 

Ml«  age.  suddenly  disappeared,  under  through  the  mail.  ktU.  that  the  mailing 

ramitances  which  tended  to  show  that  of  the  letter  and  the  letter  itself,  showing 

disappearance  was  involuntary,  and  its  unlawful  character,  constitute  the  tor- 

I  time  during  which  the  prisoner  was  pvt    dtlicli.     Thai    defendant    waa    Ihe 

iwn  10  bave  been  in  Ihe  vicinity.  The  sender  may  be  proved  by  his  admissions 

raner  had  more  than  once  been  heard  to  that  effect.     U.  S.  v.   Jones,  10  Fed. 

ihreaten  Ihe  life  of  the  deceaxd,  and  Repr.  469. 
3  C-  of  L.— 39                                   44B 
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have  been  influenced  to  say  what  is  not  true,  and  the  5upp< 

confession  cannot  safely  be  acted  upon.' 

1.  3  Rubs,  on  Cr.  {^th  Am.  Ed.)  367;  Levison  v.  State,  54  Ala.  530;  Brial 

SUI«  V.  Grant,  31  Me.  171;  State  v.  Day,  State,  36  Ala.  107;  Ward- v.  State,  50 

SS  Vt.  sio>   *■  c,  4  Am.  Cr.  Rep.   5'°:  no;  Wyatt  v.  Stale.  35  Ala.  9;  Fra 

State   V.   Phelps,    11  Vt.    116;   Swie   v.  v.  Slate.  38  Ala.  9;  Joe  p.  Sute.  38 

Carr,  37  Vt.  191:  Stale  v.  Walker,  34  Vl.  43a;  Byrd  v.  Stale.  68  Ga.  661;  Ste 

396;   State   V.  Howard,    17   N.  H.    171:  »■  State.  11  Ga.  33$;  Jim  f.  State.  i| 

State  V.  Squires.  48  N.  H,  364:  Slate  ti.  535;  Rate  v.  Stale,  3oGa.  60:  Dum 

Wentnorth.  37  K.  H.  196;  Suie  v.  Yorlc,  Stale.  63  Ga.'  600;  Frain  v.  State,  41 

37  N.  H.  175;  Com-   f.  Nott.  135  Masi,  529;  Earp  v.  State.  55  Ga.  136:  b. 

a69;    Com.   v.    Smilh.    119    Mass.    305;  Am.  Cr.   Rep.  171,  Johnson  v.  Slat 

Com.  v.  CuUen,  ill   Mass.  435;  Com.  v.  Ga.  60s;  Stale  v.  Garvey,  3S   La. 

CuSee,  loS  Mass.  385;  Com.  v.  Prccce,  935;  Slate  v.  Revells,  34  La.  Ana. 

S  K.  Eastn.  Rep,   (Mass.)  494:  Com.  v.  s.  c,  44  Am.   Rep.  436;  State  r.   ] 

Knapp.  9  Pick.  (Mass.)  496;  Lambeth  v.  12  La.  S05;  State  v.  Nelson,  3  La. 

State,    I    Cush.    (Mass.)    332;    Com.   v.  497;  Strait  v.  Suie,  43  Tez.  486;  Ci 

Morey,    i   Gray  (Mass.),  461:   Com.   v.  Sute,  iS  Tex.  387;  Barnes  v.  Stat 

Tuckcrman,  10  Gray  (Mass.),  173:  Com.  Tex.  356;  Grossc  v.  State.  II  Tex. 

f>.   Whiuemore,   II   Gray    (Mass.),   soi;  364;  Nolen  v.  State,  14  Tex.  App. 

Com.   V.  Taylor,   j   Cush.  (Mass.)  605:  s.  c,  46  Am.  Rep.  347;  Masscy  v.  : 

Com.   f.    Howe,    3   Alien   (Mass.).  153;  loTex.  App.  645:  Reciorv.Com..  8 

Stale  V.  Potter,  18  Conn.  166;  Ward   v.  468;  Young  v.  Commonwealth,  B 

People,  3    Hill  (N,  Y.).  395;   People   ti.  (Ky.).  366:  Rutherford  i>.Commoow< 

Burns,  a  Park.  C.  C.  (N.  Y.)  34:  People  3  Mete.  (Ky.)  387;  Hudson  v.  Com 

V.  Thorns,   3   Park.  C.   C.  (N.  V.)   256;  wealth,  3   Duvall   (Ky.).   531;  Youi 

O'Brien  v.  People,  48  Barb.  (N.  Y.)  374;  Commonwealth,  8  Bush  (Ky.),  366: 

Peoples.  McMahon.  ij  N.Y.  384;  People  k.  Rigshy,  6  Lea  (Tenn.).  sh;  Wh 

f.  Phillips.  43  N.Y.  300:  Peoplei/.Wenii.  Slate,  3  Heisk.  (Tenn.)  338;  McGI< 

37  N.  Y.  309:  Cox  V.  People.  60   N.  Y.  v.  State.  3  Coldw.  (Tenn.)  333;  Bo 

50a;  People  v.   Mondon,  103  N.  Y.  an;  Slate,  a  Humph.  (Tenn.)  n;  Btji 

People  V.  Dnise,  103  K.  Y.  655;  State  v.  Stale,  9   Humph.  (Tenn.)  635;   Lo 

Guild,  to  N.  J.  L.  163:  B.  c,  18  Am.  Dec.  Stale,  23  Ark.  336;  Runnels  v.  Sta 

404;   Derby  v.  Derby,  ai   N.  J.  Eq.  36;  Ark.   lai;  Yates  v.  Stale,  47  Ark 

Latoi  c.  Commonwealth,  84  Pa.  St.  300;  Austine  v.  Stale,  14  Ark.  556;  Ftai 

Fife  V.  Commonwealth,  ag  Pa.  St,  439;  v.  State.  15  Ark.  9a;  State  t>.  Patii 

Comm.  V.   Hanlon.  3   Brew.  (Pa.)  461;  73  Mo.  696;  Suie  v,  Hagan,  54  Mo 

State   V.    Harman,   3   Harr.   (Del.)   567;  Stale  v.  Brockmao.  46  Mo.  566:  Si 

State  V,  Bostick.  4  Harr.  (Del.)  563;  Nic-  Hopkirk.  84  Mo.  27S;  State  v.  Phd 

holson  V.  State.  28    Md.    140;   Smith  v.  Mo.  138;  Couley  v.  Stale,   la   Ho. 

Commonwealth,     10   Gratt.    (Va.)    7M;  Hector  f.  State,  a  Mo.  166;  s.  c.  3! 

Vaughnv.Commonwcallh,  i7Gratl.(Va.)  Dec.  4541   People  v.  Wolcoti.  51 

S76;  Thompson   r.    Commonwealth,  30  61a;    Flagg    v.    People.  40    Mich. 

Gratl.  (Va.)  734;  Sute  v.   Mills.  91   N.  Spear*  v.  Slate,  2  Ohio  St.  584:  Pr 

Car.  sSl ;  State  o.   Patrick,  3  Jones  (N.  State,  iS  Ohio  St.  418 ;  Fonts  c.  S) 

Car,).  443;  State  w.  Lowhorne.  66  N.  Car.  Ohio  St.  98;  Hamilton  *.  Slate.  3 

538;  Sute  f.  Whiteficid,  70  N.  Car.  356;  553;  Smilh  v.  Sute.  10  Ind.  106;  Si 

Stale  V.  Freeman,  1  Speers  (S.  Car.),  57;  Freeman.  13  Ind.  lOo;  Miller  v.  Pi 

Suie  V.  Gosseti.  9  Rich.  (S.  Car.)  428;  39  III.  457;  Ausline  v.  Sute.  51  111 

Metzger  v.  Sute,  18  Fla.  4S1:  Simon  v.  Brown  v.   People,  91  III.  306;  Sti 

State,  5  Fla.  28s;  Frank  v.  Slate,  39  Miss.  Ostrander.  18  Iowa,  43s;  State  ».  C 

705;  Garrard  v.  Stale.  50  Miss.  147:  Joi~  bers.  39  Iowa,  179;  Sute  e.  Sopb 

dan  V.  State,  33  Miss.  3B3;  Simmons  v.  N.  Westn.    Rep.   (Iowa)    917;    Su 

State,  61    Miss.  343;   Dick   v.  State,  30  Suley.  14  Minn.   loj;  People  v.  i 

Miss.  593;  Cady  v.  Suic.  44  Miss.   333;  15  Cal.  408;  People  v.  Jim  Tt.  3: 

Owenv.Slate,78Ala.43S;  Kellyi'.Stale,  60;  People  c.  Barrie,  49  CaL  34a ;  I 

7a  Ala.  344;  Young  f.  Stale,  6S  Ala.  569;  c.  Johnson.  41  Cal.  4ja;  People  v 

Redd  V.  Stale,  69  Ala.  355;  Murphy  v.  ton,  49  Cal.  633;  Sute  v.  Camck.  i( 

Sute,  63  Ala.  l;  Porter  v.  Stale,  55  Ala.  130:  Beery  r.  V.  S..  a  Colo.   1S6; 

93;  Dinah  V.   Sute,  39  Ala.  359:  Miller  v.  Noti,  i  McLean  (U.  S.).  499:  U 

V,  State,  40  Ala.  54;  Aaron  1:  Sute,  37  Pumpbrcys.  1  Cranch  C.  C.  74;  U 

Ala.    106:   Mose  v.  Sute,   36  Ala.  311;  Charles,  a  Cranch  C.  C.  76. 
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The  object  of  Itie  rule  Telating  to  the  the  prisoner  in  custody,  magislratefl,  and 

cxcJusioD  of  confesiions  is  to  exclude  all  other  persons  \a   similar   posiiions.  are 

oinfcssioDs  Hbich   may  have  been  pro-  persons  in  authority."    Sieph.  Dig.  Evi. 

cDinl  by  the  prisoner  being  led  to  suppose  dence  (May's  Ed.  1B77).  73. 

tbil  it  would  t>e  belter  for  him  to  admit  It  is  a  mistaken  notion  that  evidence 

lumKlf  to  be  guilty  of  an  offence  which  of  confessions  obtained  by  promises  or 

be  rully  never  committed.    In  determin-  threats  are  to  be  rejected  from  regard  to 

ing,  therefore,  whether  ■  confession   be  public  faith.     Confessions   are  received 

admissible    or    not,  "  the    only     proper  in  evidence,  or  rejected  as  inadmissible. 

question  is.  whether  the  inducement  held  under  a  consideration  whether  they  are 

out  to  the   prisoner   was   calculated   to  or  not  entitled  to  credit.     A  free  and  vol- 

nuke  his  confession  an  untrue  one."    3  unlaiy  confession  isdcservinglhe  highest 

Russ.  on  Cr.  (gih  Am.  Ed.)  367.  credit,  because   it   is   presumed   10   flow 

Evidence  of  threats  made  alter  the  con-  from   the   strongest  sense  of  guilt,  and 

[(ssioDof  accused  is  clearly  inadmissible,  therefore  it  is  admitted  as  proof  of  the 

Kolienberger  v.   People.  11    Pac.   Repr.  crime  to  which  it  refers;  but  aconfession 

[Coto.)  tei.  forced  from  the  mind   by  the  flattery  of 

Where  an  express  denial  is  made  of  hope,  or  the  torture  of  fear,  comes  in  so 

uiv  inducement   being  held  out  to  the  questionable  a  shape,  when  it  is  to  be 

prisoner,  ii  will  avail  nothing  if,  in  iniro-  considered  as  the  evidence  of  guilt,  that 

kcing  evidence    of    the  confession,   it  no   credit  ought   to  be  given  to  it  and 

ippcared   that   inducements  were  realty  therefore    it   is   rejected.     Wariclcshall's 

iboagh  unintentionally  held  out.     Com'.  Case,  Eyre  and  Nares,  BB.,  I  Leach.  163, 

r  Taylor,  5  Cush.  (Mass.)  605;  State  v.  Three  men  were  tried  and  convicted  for 

PaiTcrson.  73  Mo,  705.  the  murder  of  H.     One  of  them,  under  a 

Although     confessions     obtained     by  promise   of    pardon,   confessed    himself 

:breats  or  promises  are  not  evidence,  yet  guilty  of  the  fact.     The  conf essiou,  there- 

itbey  arc  attended  by  extraneous  facu  lore,  was  not  given  in  evidence  a^ntt 

■bich  show  that  they  are  true,  any  such  him,  and  a  few  years  afterwards  it  ap- 

*cls  which  may  be  thus  developed,  and  peared  that  H.  was  alive,     i  Leacb,  3o%, 

•hkh  go  to   prove  the  existence  of  the  note  {a). 

^riiDc  of  which  the  defendant  vras  bus-  What  CoofMiloiii  ars  Sot  AdmlMlUt  in 

>ected,willbereceivedas  testimony:  e.g.,  iTidene*. — Prima /acit,  aa  a   matter  of 

'here  the  parly  thus  confessing  points  course,  a  confession  by  the  prisoner  isad- 

mi  or  tells  where  Ihc  stolen  property  is;  miasiblc  as  evidence  against   him.     But 

1  when  he  states  where  the  deceased  was  there  are  certain  grounds  which  may  be 

nried;  or  gives  a  clue  to  other  evidence  shown  by  him  sufficient  to  exclude  the 

tbich  proves  the  case.     Whar.  Cr.  Ev.  confession.     The  law,  however,  as  it  at 

9tbEd.]g67S;  Murphy  f.  State.  63  Ala.  present  stands,  is   involved  in  consider- 

:  Alkin  v.  State,  35  Ala.  399;  State  v.  able  obscurity;  and  until  it  has  received 

Irick,  I  Harr.  (Del.)  530;  State  f.  Crank,  further  discussion    it    is    impossible   to 

Bailey  (S.  Car.),  66.  mark  out  precisely  the  limiisof  exclusion 

"  No  confession  is  deemed  to  be  votun-  and  admission.  Thus  much  is  certain. 
Iff  if  it  appears  to  the  judge  to  have  that  no  confession  by  the  prisoner  is  ad- 
een  caused  by  any  Inducement,  threat,  missible  which  is  made  in  consequence  of 
r  promise  proceeding  from  a  person  in  any  inducement  of  a  temporal  nature, 
athorlty  and  having  reference  to  the  having  reference  to  the  charge  against 
barge  against  the  accused  person,  the  prisoner,  held  out  by  a  person  in 
rbether  addressed  to  him  directly  or  authority;  and,  on  the  whole,  the  ten. 
rooght  tobis  knowledge  indirectly;  and  dcncy  of  the  present  decisions  seems  to 
'(in  opinion  of  Ibe  judge)  such  induce-  be  to  admit  any  confessions  which  do 
lent,  threat,  or  promise  gave  the  accused  not  come  within  this  proposition;  but 
enoD  reasonable  grounds  for  supposing  that  this  is  so  has  not  yet  been  distinctly 
lat  by  making  a  confession  he  would  slated,  nor  has  the  meaning  to  be  attached 
ajo  some  advantage  or  avoid  some  evil  to  each  branch  of  the  proposition  been  as 
1  reference  to  the  proceedings  against  yet  distinctly  ascertained,  as  a  perusal  of 
im.  But  a  confession  is  not  involuntary  the  following  cases  will  show.  It  is  usual 
nlf  because  it  appears  to  have  been  to  speak  of  a  threat  or  inducement  as  ex- 
used  by  the  exhortations  of  a  person  In  eluding  the  confession;  and  whether  a 
Etbority  to  make  it  as  a  matter  of  rcligi-  roan  says,  "  If  you  do  confess  I  will  not 
US  duly,  or  by  an  inducement  collateral  do  so  and  so,"  or  whether  he  says,  "  If 
1  the  proceeding,  or  by  inducements  you  do  not  confess  I  will  do  so  and  so," 
eld  out  by  a  person  not  in  authority,  makes  very  little  .difference,  if  In  sub- 
'be  prosecntor,  officers  of  justice  having  stance  the  person  accused  Is  tiodtily 
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influenced.  Roscoe*s  Cr.  Ev.  (loth  Ed.)  Ala.  244;  State  v.  Hopkirk,  84  Mo.  278. 
42.  But  where  the  admonition  to  speak  the 
What  ii  an  Indvoeinant. — The  reported  truth  has  been  coupled  with  any  expres- 
cases  in  which  statements  by  prisoners  sion  importing  that  it  would  be  better  for 
have  been  held  inadmissible  are  very  nu-  him  to  do  so,  it  has  been  held  that  the 
merous.  Previous  to  the  decision  in  R.  v.  confession  was  not  receivable;  theobjec- 
Baldry,  2  Den.  C.  C.  430;  21  L.  J.  M  C.  tionable  words  being,  '  that  it  would  be 
130,  which  will  be  noticed  presently,  they  better  to  speak  the  truth/  because  they 
had  gone  a  very  great  length.  In  R.  v.  import  that  it  would  be  better  for  him  to 
Drew,  8  C.  &  P.  140,  the  prisoner  was  say  something.  This  was  decided  in  R. 
told  **  not  to  say  anything  to  prejudice  v.  Garner,  i  Den.  C.  C.  329;  2  C.  &  R. 
himself,  as  what  he  said  would  be  taken  920.  The  true  distinction  between  the 
down,  and  would  be  used  for  or  against  present  case  and  a  case  of  that  kind  is, 
him  at  his  trial."  Coleridge,  J.,  consid-  that  here  it  is  left  to  the  prisoner  as  a 
ered  this  to  be  an  inducement  to  make  a  perfect  matter  of  indifference  whether  he 
statement,  and  rejected  the  evidence,  should  open  his  mouth  or  not.  With  re- 
in R.  V,  Morion,  2  Moo.  &  R.  514,  the  gard  to  the  cases  of  R.  v.  Drew,  8  C.&  P. 
constable  said  to  the  prisoner,  "  What  140,  and  R.  v.  Morton,  2  Moo.  &  R.  514, 
you  are  charged  with  is  a  very  heavy  with  the  greatest  respect  for  my  brother 
offence,  and  you  must  be  very  careful  in  Coleridge,  I  do  not  approve  of  the 
making  a  statement  to  me  or  to  anybody  decision  in  the  former,  or  the  argu- 
else  that  may  tend  to  injure  you;  but  ments  used  to  support  it  in  the  latter.  I 
anything  that  you  can  say  in  your  defence  think  the  sutement  in  R.  v.  Drew,  8 
we  shall  be  readv  to  bear,  or  to  send  to  C.  &  P.  140,  ought  not  to  have  been 
assist  you."  Coleridge.  J.,  said:  *'  Upon  rejected.  With  every  veneration  for 
reflection,  I  adhere  to  my  decision  in  R.  the  opinion  of  my  brother  Maule,  I  can- 
V,  Drew,"  and  rejected  the  evidence.  In  not  agree  with  his  view  of  the  subject." 
R.  Furley,  i  Cox  Cr.  Ca.  76,  the  prisoner  Parke,  B.,  said,  *'  I  have  reflected  on  R. 
was  told  by  the  constable  that  whatever  v.  Drew,  8  C.  &  P.  140,  and  R.  v.  Mor- 
she  told  him  would  be  used  against  her  ton,  2  Moo.  &  R.  514,  and  I  have  never 
at  the  trial;  and  Maule,  J.,  referring  to  R.  been  able  to  make  out  that  any  benefit 
V.  Drew,  rejected  the  evidence;  and  the  was  held  out  to  the  prisoner  by  the  cau- 
same  learned  judge  pursued  the  same  tions  employed  in  those  cases."  And 
All  the  cases,  however,  are  reviewed  in  R.  Lord  Campbell,  C.  J.,  said,  "  With  regard 
course  in  R.  v,  Harris,  i  Cox  Cr.  Ca.  106.  to  the  decisions  of  my  brother  Maule 
V,  Baldry,  supra,  where  the  constable  had  and  my  brother  Coleridge,  with  the 
said  to  the  prisoner,  after  telling  him  the  greatest  respect  for  them,  I  disagree  with 
charge,  **that  he  must  not  say  anything  their  conclusions." 

to  criminate  himself;   what  he  did  say  **Thecaseof  R.  z/.  Court,7C.&  P.  486, 

would  be  taken  down  and  used  as  evi-  above  referred  to,  was  this :  The  prisoner 

dence  against  him."     Lord  Campbell,  C.  was  taken  before  a  magistrate  on  a  charge 

J.,  at  the  trial  received  the  evidence,  but  of  forgery;  the  prosecutor  said,  in  the 

reserved  the  point  for  the  consideration  hearing  of  the  prisoner,  that  he  consid- 

of  the  court  of  criminal  appeal,  on  the  ered  the  prisoner  as  the  tool  of  one  G. , 

authority  of   the  above  cases.     All  the  and  the  magistrate  then  told  the  prisoner 

judges  (Pollock,  C.  B. ;  Parke,  B. ;  Erie,  to  be  sure  and  tell  the  truth;  upon  which 

and  Williams,  JJ.,  and  Campbell,  C.  J.)  the  prisoner  made  a  statement.     It  was 

were  of  opinion   that  the  statement  was  held  by  Littledale,  J.,  that  evidence  of 

admissible.     Pollock,   C.    B.,   said: '*A  this  statement  was  admissible.     In  R.  v. 

simple  caution  to  the  accused  to  tell  the  Holmes,  i  C.  &  K.  248,  the  prisoner  was 

truth,  if  he  says  anything,  has  been  de-  before  a  magistrate  on  a  charge  of  rape, 

cided  not  to  be  sufficient  to  prevent  the  and  the  magistrate  said,  '  Be  sure   you 

statement  being  given  in  evidence;  yet  say  nothing  but  the  truth,  or  it  will  be 

even   in   that  case   the   person  charged  taken  against  you.  and  may  be  given  in 

might  have  understood   the  caution  as  evidence  against  you  at  your  trial.'    Evi- 

meaning  that  he  could  not  tell  the  truth  dence  of  the  statement  then  made  by  the 

without  confessing  bis  guilu     It  has  been  prisoner  was  held  by  Rolfe,   B.,  to  be 

decided  that  that  would  not  prevent  the  admissible.     In  R.  z/.  Garnar,  i  Den.  C. 

statement  being  given   in  evidence,  by  C.  329,  the  surgeon  told  the  girl,  in  the 

Littledale.  J.,  in  R.  v.  Court,  7  C.  &  P.  presence  of    her    master    and    mistress 

486;  and  by  Rolfe,  B.,  in  a  case  at  Glou-  (which,  as  we  shall  see  presently,  is  the 

cester,  R.  v.  Holmes,  I  Car.  &  K.  248;  same  thing  as  if  the  words  had  been  used 

Aaron   v.   State,   37   Ala.  106;   King  v.  by  the  master  or  mistress  themselves). 

State,  40  Ala.  314;   Kelly   v.  State,   72  that  it  was  better  for  her  to  speak  the 
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truth ;  evidence  of  the  statement  there-  stable  to  take  her,  but  he  said  nothing  to 
upon  made  was  unanimously  held  by  the  her  respecting    the  fire.     Coltman,  J., 
court  of  criminal  appeal  to  be  inadmissi-  held  that  this  was  such  an  inducement  to 
ble.     See  also  R.  v.  Jarvis,  L.  R.  i  C.  C.  confess  as  would  render  inadmissible  any 
R- 96;  37  L.  J.  M.  C.  3. /<rr  Willes,  J.,  statement  that    the  prisoner    made  rc- 
and  R.  v.  Fennell,  7  Q.  B.  D.  147;  R.  v,  specting  the  fire,  as  the  whole  was  to  be 
Reeve,   L.   R.   i  C.  C.  R.  96.     As  the  considered  as  one  transaction.     Compare 
principles  laid  down  in  R    v.  Baldry,  2  Yates  v.  State,  47  Ark.  172.     Where  the 
Den.  C.  C  430,  will  doubtless  now  be  prisoner's  master  in  the  presence  of  two 
Hronsidered  conclusive,  it  is  not  considered  policemen  said,   'I   think  it  is  right  I 
necessary  to  refer  at  any  greater  length  should  ttll  you,  that  besides  being  in  the 
to  a  large  class  of  previous  cases  which  presence  of  my  brother  and  myself,  you 
.are  of  a  similar  character,  and  which  are  are  in  the  presence  of  two  officers  of  the 
-not  altogether  uniform;  they  will  all  be  police;  and  I  should  advise  you  that  to 
found  in  the  elaborate  argument  of  the  any  question  that  may  be  put  to  you  you^ 
learned  counsel  for  the  prisoner  in  R.  v,  win  answer   truthfully,   so  that  if  you 
Baldry,  2  Den.  C.  C.  430.  have  committed  a  fault  you  may  not  add 
**  In  R.  V.  Sleeman,  i  Dears.  C.  C.  249,  to  it  by  stating  what  is  untrue/  it  was 
the  prisoner,  a  maid -servant,  was  taken  held  that  these  words  did  not  make  the 
into  custodv  on  a  charge  of  setting  fire  to  evidence  inadmissible.      Kelly.   C.   B., 
her  masters  premises.     She  desired  to  said,  *The  words  that  have  been  used 
change  her  dress,  and  was  permitted  to  import  advice  only  on  moral  grounds.' 
do  so,  being  given,  for  that   purpose,  R.  v.  Jarvis,  L.  R.  i  C.  C.  R.  96;  37 
into  the  charge  of  her  master's  daughter.  L.  J.  M.  C.  i.   So  also,  where  the  mother 
While  she  was  changing  her  clothes,  her  of  some  little  boys  in  custody  said,  *  You 
master's  daughter  said  to  her,    *  I  am  had  better,  as  good  boys,  tell  the  truth,* 
very  sorry  for  you,  you  ought  to  have  it  was  held  that  a  statement  made  there- 
known  better;  tell  me  the  truth,  whether  upon  was  admissible,  and  that  the  cases 
you  did  it  or  no.'     The  prisoner  said,  to  the  contrary  had  gone  too  far.     R.  v. 
*I  am  innocent.'    The  master's  daugh-  Reeve,  L.  R.   i  C.  C.  R.  362;  41  L.  J. 
ter  replied,  *  Don't  run   your  soul  into  M.  C.  92.     Where  the  prosecutor  said  to 
more  sin;  tell  the  truth.'    The  prisoner  the  prisoner,    •The  inspector  tells  me 
then  made  a  full  confession.     The  evi-  you  are  making  housebreaking  imple- 
•dence  was  admitted;  and  the  court  of  ments;  if  that  is  so,  you  had  better  tell 
•criminal  appeal,  on  a  case  reserved,  held  the  truth,  it  may  be  better  for  you,*  and 
that  there  was  no  inducement  or  threat,  the  prisoner  immediately  after  made  a 
and  affirmed  the  conviction.     In   R.  v,  confession  to  the  prosecutor  in  the  pres-. 
Upchurch,  i  Moo.  C.  C.  465,  the  pris-  ence  of  the  inspector,  the  confession  was 
>oner,  a  servant  giri.  aged  thirteen,  was  held  not  admissible  in  evidence.     R.  v, 
indicted  for  attempting  to  set  fire  to  her  Fennell.  7  Q.  B.  D.  147;  50  L.  J.  M.  C. 
master's  house.     After  the  attempt  was  126.     Where  the  prisoner  was  in  custody 
■discovered,  her   mistress    said   to  her,  of  a  policeman  on  a  charge  of  arson,  and 
*  Mary,  my  girl,   if  you  are  guilty  do  she  said  to  her  mistress,  *  If  you  forgive 
•confess;  it  will  perhaps  save  your  neck;  me  I  will  tell  you  the  truth,'  and  the 
you  will  have  to  go  to  prison;  if  W.  H.  mistress  without    cautioning    her   said, 
C.  (a  person  whom   the  prisoner   had  *Ann,  did  you  do  it?*    Williams,  J.,  re- 
charged) is  found  clear,  the  guilt  will  fall  jected  her  confession.   Reg.  v.  Mansfield, 
on  you.*    She  made  no  answer.      The  14  Cox  C.  C.  639."    Roscoe's  Cr.  Ev. 
mistress  then  said,  *  Pray  tell  me  if  you  (loth  Ed.)  42. 

.did  it.'     The  prisoner  then  confessed.        So  a  confession  induced  by  saying,  '*  I 

The   evidence  was    admitted,  and    the  am  in  great  distress  atoout  my  irons;  if 

point  reserved;  but  the  judges  thought  you  will  tell  me  where  they  are,  I  will  be 

that  it  ought  not  to  have  been  received,  favorable  to  you,"  cannot  be  given  inevi- 

See  State  v»  Hagan,  54  Mo.  192;  State  v.  dence.  Cass's  Case,  i  Leach,  293, note  (a). 
Whitefield,   70  N.  Car.  356.     In   R.  v.        Where  the  prosecutor  asked  the  pris- 

Heam,  i  Car.  &  M.  109,  a  servant  was  oner,   on  finding  him,   for  the   money 

charged  with  attempting  to  set  fire  to  her  he,  the  prisoner,  had  taken   out  of  the 

master's  house.     It  was  proved  that  the  prosecutor's  pack,  but  before  the  money 

furniture  in  two  bedrooms  was  on  fire,  was  produced    said,    "he  only  wanted 

and  a  spoon    and  other   articles  were  his   money,  and    if    the  prisoner   gave 

found  in  the  sucker  of  the  pump.     The  him  that,  he  might  go  to  the  devil  if  he 

master  told  the  prisoner  that  if  she  did  pleased;"  upon  which  the  prisoner  took 

not  tell  the  truth  about  the  things  found  iix.  t\d,  out  of  his  pocket,  and  said  it 

in  the  pump,  he  would  send  for  the  con*  was  all  he  had  left  of  it;  a  majority  of 
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the  judges  held  that  the  evidence  was  in*  statements,  if,  at  the  interview  during 

admissible.    Jones'  Case.  R.*&  R.  153.  which  they  were  made,  enough  was  done 

Compare  R.  v.  Griffin,  R.  R.  151.  by  the  assignee  to  remove  from  the  de- 

Where  also  an  attorney,  who  was  en-  fendant's  mind  the  impression  caused  by 

deavoring  to  discover  some  burglars  for  the  former  interview.     Com.  v,  Howe^ 

the  purpose  of  prosecution,  said  to  the  132  Mass.  351. 
prisoner,  who  had  gone  to  him  for  the        While  the  defendant  was  in  a  bar-room 

{mrpose  of  making  some  statements  re-  violating  a  city  ordinance,  thq  marshal 

ating  to  the  burglary,  '*  I  dare  say  you  of  the  city  was  notified,  and  summoned 

had  a  hand  in  it;  you  may  as  wqjl  tell  me  a  posse  and  confined  the  defendant  in  a 

all  about  it;"  it  was  held  that  this  excluded  neighboring   crib.    Htld^   that  notwith- 

a  statement  then  made.     R.  v.  Croydon,  standing  the  marshal's  testimony  that  he 

2  Cox  C.  C.  67.  did  not  ''consider"  that  he  had  the  de- 

Nor  does  it  matter  that  the  feet  of  the  fendant  under  arrest,  the  arrest  was  com- 

prisoner  were  tied  at  the  time.     Franklin  plete,  and  statements  made  by  the  de- 

V.  State,  28  Ala.  9.  fendant  under  such  circumstances  were 

While  the  prisoner  was  under  arrest  not  admissible  as  evidence  against  him. 


for  murder,  and  in  shackles,  be  was  taken 
to  the  place  of  the  homicide,  and  was 
asked  what  he  had  done  with  the  body. 


Grosse  v.  State,  11  Tex.  App.  364. 

A  statement  made  by  defendant  to  two* 
of  his  bondsmen  that  be  was  short  in  his 


and  he  pointed  to  the  hill  where  the  dead    accounts,  at  a  time  when   he  was  not 


body  had  been  found.  He  was  not  cau 
tioned  as  to  the  effect  of  an  admission. 
The  court  held  that  all  evidence  of  such 
action  on  the  part  of  the  defendant  was 
improperly  admitted.  Nolen  v.  State,  14 
Tex.  App.  474;  s.  c,  46  Am.  Rep.  247. 

The  confession  of  an  accused  person 
while  in  the  hands  of  his  captors,  not 
officers,  and  with  a  rope  around  his  neck. 


charged  with  crime  or  under  arrest,  when 
no  proceedings  were  threatened  or  any 
promise  made  to  shield  him  from  a  crimi- 
nal prosecution,  htld^  admissible  in  evi- 
dence.   State  V.  Carrick,  16  Nev.  120. 

The  confession  of  a  prisoner  of  the- 
locality  of  stolen  property,  though  in- 
duced by  threats,   is    admissible  when 
verified  by  finding  the  property  where  he 


is  iy>t  free  and  voluntary,  and  is  not  ad-  locates  it;  and  all  he  says  in  conveying 
missible  as  evidence.  State  v.  Revells,  the  information  which  is  directly  con- 
34  La.  Ann.  381;  s.  c.  44  Am.  Rep.  436.     nected  with  or  explanatory  of  the  dis- 

Witness  testified  that  he,  with  other  covery  is  also  admissible,  but  his  confes- 
armed  men,  went  to  arrest  the  prisoner,  ston  that  he  stole  it  is  not  admissible^ 
and  on  finding  him  asked  him,  "  What  Yates  v.  State,  47  Ark.  172.  See  Davis- 
made  you  kill  G.  T  that  the  prisoner  said;  v.  State,  8^  Tex.  App.  510;  Strait 
^'  Is  he  dead."  and  that  the  witness  re- 
plied, **You  ought  to  know  he's  dead 
when  you  killed  him."  Held,  that  the 
evidence  of  a  confession  thereupon  made 
was  not  admissible.  State  v.  Dildy,  72 
N.  Car.  325. 

At  the  trial   of  a  criminal   case,   an 
accomplice,  who  was  a  witness  for  the 


r. 

State,  43  Tex.  486;  White  v.  State,  3. 
Heisk.  (Tenn.)  338;  State  v,  Garvey,  28 
La.  Ann.  925;  Laros  v.  Com.,  84  Pa.  St» 
200. 

In  a  trial  for  horse-theft  the  State  was- 
permitted,  over  objection  by  the  defence^ 
to  prove  that  the  defendant,  while  in 
legal  custody  and   not  warned   that  his- 


government,  testified  to  the  guilt  of  him-  statements  might  be  used  against  him» 

self  and  of  the  defendant;  and  on  cross-  said,  in  substance,  that  one  S.  got  the 

examination  also  testified  that  he  made  animal  at  a  certain   locality  and  in  the 

a  confession  of  his  g^ilt  to  the  officer  who  night,  and  brought  it  to  him.  the  defend- 

arrested  him ;  tl^t  such  confession  was  ant,  and  that  he  took  a  bell  from  around 

induced  by  promises,  on  the  part  of  the  its  neck  and   rode  it  off.      The    State 

officer  of  protection  and  favor;  and  that  proved  that  the  animal  was  taken  in  the 

the  confession  was  true.     Held^  that  the  night  and  from  a  locality  corresponding^ 

government  might  show,  by   the  testi-  with  that  described  by  the  defendant,  and 

mony  of  the  officer,  that  the  confession  that,  when  last  seen  before  it  was  stolen, 

was    voluntary.     Com.   v,   Ackert,    133  it  had  a  bell  around  its  neck;  but,  aside 

Mass.  402.  from   the  defendant's    statement,   there 

It  is  no  objection  to  the  admission  in  was  no  proof  that  he  took  the  bell  off  the 

evidence  of  statements  made  by  the  de-  animal  and  rode  it  away.    Held^  that, 

fendant  in  a  criminal  case,  after  his  ar-  assuming  that  these  latter  circumstances 

rest,  to  the  assignee  in  insolvency  of  his  would,  if  shown  to  be  true,  conduce  to 

estate,  that,  at  a  former  interview  be-  esublish  the  guilt  of  the  defendant,  the 

tween  them,  the  assignee  held  out  in-  disclosure  of    them  by  the   defendant^ 

ducements    to  the    defendant    to  make  while  he  was  in  custody  and  uncautioned^ 
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was  not  evidence  against  him;  and  their  ing  but  the  truth.'    I  wanted  to  produce 

admission  over  his  objection  was  error,  the  impression  on  his  mind  that  it  was 

Kennon  v.  State,  ii  Tex.  App.  356.  best  for  him  to  tell  all  about  it,  and  I  did 

It  was  held  in  the  case  of  People  v,  produce  that  impression  before  he  would 

Wentz,  37  N.  Y.  303,  where  the  defend-  teU    me."     Held,    that    the   coofesston 

ant  was  in  custody  upon  a  charge  of  ought  to  have  been  excluded.    Kelly  v, 

arson,  that  a  confession  drawn  out  by  State,  72  Ala.  244. 

questions,   and   preceded    by  the  state-  Two  brothers,    F.   and  J.,  being  in- 

ment  made  by  the  ofBcer  to  the  prisoner,  dieted  for  a  murder,  and   F.  being  put 

"  that  he  was  in  a  bad  fix,  and  had  got  upon  his  trial,  a  witness  testified  that  P., 

caught  at  last."  was  "wholly  voluntary,  a  third  brother,  said  to  F.,  '*  J.  has  de- 

and  made  uninfluenced  by  any  threat,  termined  to  make  a  confession,  and  we 

menace,   promise,   or  other  influence."  want  your  consent."    F.  said  he  thought 

See  People  v,  McGloin,  91   N.  Y.  241;  it  hard  that  J.  should  have  the  advantage 

Cox  V.  People,  80  N.  Y.  500.  of  making  a  confession,  since  the  thing 

Three    boys    were    arrested   upon    a  was  done  for  his  benefit.     P.  said,  **  If 

charge  of  arson.   One  of  them  was  taken  J.  is  convicted  there  will  be  no  chance 

into  the  presence  of  three  officers,  and  for  him,  but  if  you  are  convicted  you 

made  a  confession.     At  the  trial,  one  of  may  have  some  chance  for  procuring  a 

the  officers  testified :  *' I  did  not  tell  him  he  paixlon,"  and  P.  asked  the  witness  if  he 

had  better  tell  about  it.     I  think  W.  [one  did  not  think  so.     The  witness  said  he 

of  the  other  officers]  said  he  had  better."  did  not  know;  he  was  unwilling  to  hold 

W.  testified  that  *'he  did  not  say  to  the  out  any  improper  encouragement   Held, 

boy  that  he  had  better  tell  the  truth,  but  that  a  hope  of  favor  was  held  out  to  in- 

that  he  might  have  told  him  to  tell  the  duce  him  to  give  his  assent;  and  that  all 

truth."      The  other  boys  denied    their  subsequent  confessions  at  the  same  in- 

guilt;  but,  upon  being  confronted  with  terview  should  be  excluded.    Com.  v, 

the  first  boy,  and  hearing  his  statement,  Knapp.  9  Pick.  (Mass.)  496. 

they  confessed,    ffeld^  that  it  could  not  wlietiier  the  Indnoemsiit  Xuit  Havft 

be  said,  as  matter  of  law,  that  the  con-  Beferenos  to  the  Charge — BeligiousIndiiM* 

fessions  were  not  admissible.     Com.  v.  ment. — Upon   this  point  there  are  but 

Preece,  140  Mass.  276.  few  authorities.    In  R.  z/.  Sexton,  Chetw. 

In  Hawkins  v.  State,  7  Mo.  190,  the  Burn,     tit.      Confession,    the    prisoner 

sheriff  observed  to  the  prisoner  that  *Mt  said:  **  If  you   will  give  me  a  glass  of 

would  be  better  in  the  long-run  to  tell  gin,   I    will  tell   you  all  about  it,  and 

the  truth  about  the  matter,  and  not  any  two    glasses    of   gin   were    given    him. 

lies,"  but  gave  no  reason  why  it  would  He  then  made  a  confession,  which  Best, 

be  better,  and  the  confession  made  to  a  J.,  refused  to  admit.     This  decision  has 

third  person  in  the  presence  of  the  officer  been  repeatedly  doubted.     See  Deacon, 

and  occurring  a  few  minutes  thereafter.  Dig.  Cr.  Law,  424;  Toy  on  Confessions, 

was  held   admissible.     So  in   Fouts  v.  17;  3  Russ.  on  Cri.  (5th  Ed.)  445.     In  R. 

State,  8  Ohio  St.  98,  where  the  accused,  v.  Lloyd,  6  C.  &  P.  393,  a  man  and  his 

being  placed  in  custody,  was  told  by  his  wife  were  in  prison  in  separate  rooms, 

custodian,  "if  he  was  guilty  it  would  not  on  a  charge  of  stealing  and   receiving, 

put  him  in  any  worse  condition,  and  he  and  the  constable  said  to  the  man,  **  If 

had  better  tell  the  truth  at  all  times,"  you   will    tell   where    the    property  is, 

held,  no  ground  for  excluding  the  con-  you  shall  see  your  wife."    Patteson,  J., 

fession.  held  that  a  confession  made  afterwards 

To  say  to  the  prisoner  that  "  an  honest  was  admissible.     The  report  of  R.   v, 

confession  is  good  for  the  soul,"  is  not  a  Green,  S  C.  &  P.  655,  which  is  sometimes 

promise  of  temporal  benefit  or  discharge  cited  on  this  point,  seems  too  obscure  to 

from  punishment  for  the  crime  charged  be  relied  on  for  any  purpose  whatever, 

as  will  render  a  confession  inadmissible.  It  is  to  be  remarked  that  if  itisneces- 

Matthews  v.  State,  9  Lea  (Tenn.).  128.  sary  that  the  inducement  should  have 

The  witness  in  this  case,  testifying  to  reference  to  the  charge  against  the  pris- 

the  prisoner's  confessions  while  in  cus-  oner,  it  is  quite  unnecessary  to  discuss, 

tody,  said  that  he  used  no  promises  nor  as  was  done  in  great  length  in  R.  v, 

threats  to  induce  a  confession,  but  added:  Gilham,  i  Moo.  C.  C.  186,  whether  the 

*'  I  said  to  him,  '  You  have  got  your  foot  inducement  must  be  of  a  temporal  nature, 

in  it,  and  somebody  else  was  with  you;  There  the  chaplain  of  the  jail  had  had 

now,  if  you  did  break  open  the  door,  the  repeated  interviews  with  the  prisoner,  and 

best  thing  you  can  do  is  to  tell  all  about  had   strongly  impressed  upon  him  the 

it,  and  to  tell  who  was  with  you,  and  to  religious  duty  of  confession;   coupling 

tell  the  truth,  the  whole  truth,  and  noth-  these  exhortations  with  an  expression  A 
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belief  that  the  prisoner  was  a  goWly  man,  escape  from  a  charge  not  involving  any 
as  indeed  the  prisoner  himself  in  general  very  serious  consequences.*'  Roscoe^ 
terms  admitted.  The  jailer  had  also  Cr.  Ev.  (loth  Ed.)  46. 
conversed  with  the  prisoner  on  the  sub-  Whan  ths  Indncemmt  Balati  to  Ofhir 
ject,  and  had  held,  in  briefer  terms,  Penoni. — Where  the  threats  or  promises 
similar  language.  The  prisoner  at  length,  held  out  affect  other  suspected  persons, 
after  being  cautioned  that  what  he  said  it  is  not  relevant  to  inquire  into  them, 
would  be  used  in  evidence  against  him,  Flanagin  v.  State.  25  Ark.  92. 
made  a  full  confession  to  the  jailer,  and  Indnetment  held  oat  with  Baflsrsiioe  to 
afterwards  to  the  mayor.  Both  confes-  a  BiflinreiLt  Chargo. — An  inducement  held 
sions  were  received  by  Garrow,  B.,  the  out  to  a  prisoner  with  reference  to  one 
question  of  their  admissibility  being  charge  will  not  exclude  a  confession  of 
reserved  for  the  opinion  of  the  judges,  another  offence,  of  which  the  prisoner 
The  judges,  without  stating  any  reasons,  was  not  suspected  at  the  time  the  induce- 
held  that  the  confessions  {both  according  ment  was  held  out.  The  prisoner  had 
to  the  report)  were  properly  received;  and  been  in  the  custody  of  several  constables, 
it  is  said  in  3  Russ.,  5th  Ed.  453.  that  the  one  after  another,  and  it  was  suggested 
ground  of  this  decision  was  that  there  on  his  behalf  that  one  of  them  had  im- 
were  no  temporal  hopes  of  benefit  or  for-  properly  induced  him  to  confess,  and  this 
giveness  held  out;  and  that  such  hopes,  constable  was  called  and  stated  that 
if  referable  merely  to  a  future  state  of  whilst  the  prisoner  was  in  his  custody  on 
existence,  are  not  within  the  principle  on  another  charge,  and  when  he  was  not 
which  the  rule  for  excluding  confessions  suspected  of  the  offence  for  which  he  was 
obtained  by  improper  influence  is  founded,  then  on  his  trial,  he  had  made  a  statement 
Two  other  points  were  taken  by  the  in  which  he  confessed  himself  guilty  of  a 
counsel  for  the  prosecution;  namely,  second  charge.  It  was  submitted  that 
that  neither  the  chaplain  nor  the  jailer  if  a  promise  was  held  out  to  him,  it  was 
were  persons  in  authority,  within  the  immaterial  what  the  charge  was.  Little- 
meaning  of  the  rule  which  excludes  con-  dale;  J.,  said,  *'  I  think  not.  If  he  was 
iessions;  and  that  there  had  been  ample  taken  up  on  a  particular  charge,  I  think 
caution  given  to  render  the  confessions  that  the  promise  could  only  operate  on 
admissible,  even  if  what  had  previously  his  mind  as  to  the  charge  on  which  he 
taken  place  were  open  to  objection.  But  was  taken  up.  A  promise  as  to  one 
there  is  no  indication  of  the  opinion  of  the  charge  will  not  affect  him  as  to  another 
court  on  either  of  these  points."  Ros-  charge."  The  confession  was  admitted, 
coe's  Cr.  Ev.  (loih  Ed.)  45.  R.  v.  Warner.  GIouc.  Spr.  Ass.  1832,  3 

**  In  R.  V.  Wild,  i  Moo.  C.  C.  452,  Russ.  on  Cr.  (5th  Ed.)  452.     But  where  a 

which  is  frequently  quoted  on  this  sub-  threat  was  held  out  to  a  prisoner  without 

ject,  a  variety  of  confessions  which  had  the  nature  of  the  charge  being  stated,  but 

been  made  by  the  prisoner  were  received  subsequently  the  nature  of  the  charge 

in  evidence,  and  some  of  these,  at  least,  was  stated,  and  thereupon  a  confession 

are  open  to  more  than  one  objection,  was  made,  it  was  held  to  be  inadmissi- 

As  it  is  said  in  the  report  that  tho  confes-  ble.     R.  v.  Luckhurst,  i  Dears.  C.  C.  R. 

sion  was  considered  by  a  majority  of  the  245. 

judges  to  be  admissible,  not  saying  which,  **  Induooment  must  bo  hold  oat  by  a 

and  no  grounds  of  the  decision  are  given.  Parson  in  Authority. — In  R.  v.  Spencer, 

no  conclusion  can  be  drawn   from   it.  7  C.  &   P.  776,   Parke,  B.,  stated  that 

In  R.  V.  Nute,  Chetw.  Burn,  tit.  Confes-  there  was  a  difference  of  opinion  among 

sion.  3  Russ.  on  Cr.  (5th  Ed.)  458,  the  the  judges,  whether  a  confession  made  to 

question  whether  inducements  not  of  a  a  person  who  has  no  authority,  after  an 

temporal  nature  coming  from  a  person  in  inducement  held  out  by  that  person,  can 

authority  are  sufficient  to  exclude  a  con-  be  given  in  evidence;  and  the  learned 

fession,  seems  to  have  been  considered  judge  intended,  had  the  evidence  been 

by  the  judges,  and  by  some,  at  least,  to  pressed,  to  have  received  it,  and  to  have 

have  been  resolved  in  the  negative.  reserved  the  point.     But  on   the  last- 

**On  the  whole  the  authorities  seem  to  mentioned  case  being  cited  in  R.  v.  Tay- 
be  in  favor  of  the  proposition  that  the  in-  lor,  8  C.  &  P.  733,  Patteson,  J.,  said, 
ducement  must  be  of  a  temporal  nature.  '  It  is  the  opinion  of  the  judges,  that 
Whether  or  no  it  must  have  reference  evidence  of  any  confession  is  receivable, 
to  the  charge,  has  scarcely  been  fully  unless  there  has  been  some  inducement 
discussed.  It  is  certainly  possible  to  held  out  by  some  person  in  authority.' 
conceive  cases  in  which  a  much  stronger  And  in  R.  v.  Moore,  2  Den.  C.  C.  526, 
inducement  might  be  held  out  to  a  pris-  Parke.  B.,  in  delivering  a  carefully  con- 
oner  than  one  having  reference  to  an  sidered  judgment  of  the  court  of  criminal 
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appeal,  said  that  if  the  inducement  was  Thereupon  the  prosecutor,  addressing  the 

not  held  out  by  a  person  in  authority,  it  prisoner,  said:  '*  I  know  what  has  been 

was  clearly  admissible.     This  question  going  on   between   you  and  Culffe  for 

may  therefore  be  considered  as  settled.*'  some  time.     You  had  better  speak  the 

Roscoe's  Cr.    Ev.   (loth   Ed.)  46.     See  truth."    The  prisoner  then  made  a  con. 

State  V.  Day,  55  Vt.  510;  State  v.  Walk-  fession,  and  the  question  was  whether  it 

er,  34  Vt.  396;  State  v,  York,  37  N.  H.  was  admissible  in  evidence.     The  court 

175;    Com.    V.     Tuckerman,    10    Gray  held  that  it  was  not,  the  case  not  being 

(Mass.).  173;  Com.  v,  McCann.  97  Mass.  distinguishable  from  Reg.  v,  Fennell,  7 

580;    Com.   V.   Culver,    126  Mass.  464;  Q.  B.  D.  147.     In  that  case  the  confes- 

People  V.  Wentz,  37  N.  Y.  303;  Vaughan  sion    was    made    under   the    following 

V,  Com.  17  Gratt.  (Va.)  576;  Smith  v.  circumstances.        Previously   to    being 

Com.,  10  Gratt.  (Va.)  734;  State  v.  Low-  charged,  the  prisoner  was  taken  into  a 

home,  66  N.  Car.  639;  State  v.  Kirby,  room  with  the  prosecutor  and  a  police 

I  Strob.  (S.  Car.)  155;  Spicer  v.  State,  69  inspector.    The  prosecutor  then  said  to 

Ala.  135;  Ward  v.  State,   50  Ala.  135;  the  prisoner,  **  He"  (meaning  the  inspec- 

Wilson  2/.  State,  3  Heisk.  (Tenn.)  232;  tor)  "tells  me  you  are  making  house- 

Deathridge  v.  State,  i  Sneed  (Tenn.),  75;  breaking  implements;    if  that  is  so,  you 

Young   V,  Com.,   8    Bush    (Ky.),    366;  had  better  tell  the  truth:  it  may  be  better 

Rutherford  v.  Com..  2  Mete.  (Ky.)  387;  for  you."    It  was  held  that  the  statement 

Boyd  V,  State,    2  Humph.   (Tenn.)  39;  made  by  the  prisoner  upon  this  was  not 

Austtne  v.  People,  51  111.  236;  People  v.  admissible.    The  court  did  not,  in  either 

Barrie,  49  Cal.    342;  State  v.   Witzen-  of    these    cases,   deliver    judgment    at 

gerode.  9  Ore.  153.  length.      The  ground  of  the  decisions 

Mere  suggestions  or  advice  to  the  ac-  must,  therefore,  be  sought  in  previous 

cuscd  to  confess,  or  even  solemn  ad  jura-  cases. 

tions  to  do  so,  by  one  holding  no  official  In  Reg.  v.  Baldry,  2  Den.  C.  C.  430,  a 

position,  will  not  render  the  confession  number  of  old  cases  were  overruled,  and 

inadmissible.     Kut  in  all  cases  the  age,  the  law  on   the  subject  was  fully  dis- 

experience,  and  constitution  of  the  person  cussed.     In  that  case  a  police  constable 

making  the  confession,  and  the  circum-  who  apprehended  a  man  on  a  charge  of 

stances  under  which  it  was  made,  should  murder,  having  told  him  the  nature  of 

be  taken  into  consideration  in  determin-  the  charge  against  him,  added  that  he 

ing  the  question    of    its    admissibility,  need  not  say  anything  to  criminate  him- 

State  V,  Fredericks,  85  Mo.  145.  self,  but  that  what  he  did  say  would  be 

Where  a  person  in  superior  authority  taken  down  and  used  as  evidence  against 
holds  out  an  inducement  to  a  prisoner  to  him.  The  prisoner  thereupon  made  a 
confess,  a  confession  made  to  a  person  confession.  It  was  held  that  the  confes- 
in  inferior  authority  is  not  admissible,  sion  was  rightly  admitted  in  evidence, 
especially  if  such  person  do  not  g^ve  the  The  ground  of  this  decision  was  the  gen- 
prisoner  any  caution.  Upon  an  indict-  eral  one,  that  a  confession  may  be  re< 
ment  for  arson,  it  appeared  that  the  com-  ceived  in  evidence  so  long  as  it  is  volun- 
mitting  magistrate  had  told  the  prisoner  tary,  that  is  to  say,  if  it  is  not  made  in 
that,  if  he  would  make  a  disclosure,  he  consequence  of  some  inducement  or 
would  do  all  that  he  could  for  him.  The  threat  held  out'  or  made  to  the  prisoner 
prisoner,  after  he  was  committed,  made  by  some  person  having  authority  over 
a  statement  to  the  turnkey  of  the  jail,  him  in  connection  with  the  prosecution, 
who  had  held  out  no  inducement  to  him  As  will  be  seen  hereafter,  a  policeman  is 
to  confess,  and  had  not  given  him  any  a  person  having  authority  for  the  pur- 
caution  not  to  confess.  Parke,  J.:  "I  poses  of  this  doctrine.  It  follows,  there- 
think  I  ought  not  to  receive  the  evidence,  fore,  that  statements  to  a  police  consta- 
after  what  Mr.  Simeon  (the  committing  ble,  made  voluntarily,  or  even  in  answer 
magistrate)  said  to  the  prisoner,  more  to  questions  by  him,  are,  in  general,  ad- 
«specially  as  the  turnkey  did  not  give  any  missible  in  evidence  against  the  pris- 
cautlon  to  the  prisoner.'*  R.  v.  Cooper,  oner,  but  that  they  may  be  inadmissible 
5  C.  &  P  833.  if  made  in  consequence  of  any  induce- 

(kmUfuiim  in  tht  Fraienoe  of  the  Police,  ment  or  threat  made  by  the  officer.     In 

— In  Reg.   V.   Hatts,  48  J.  P.  248,  the  the  case  last  mentioned.  Pollock.  C.  B., 

prosecutor  had  taken  the  prisoner  into  pointed  out  that  a  simple  caution  by  a 

his  office,  and  there,  in  the  presence  of  constable    to    the   accused    to    tell   the 

two  police  officers,  said,  *'  I  presume  you  truth,  if  he  said  anything,  would  not  pre- 

know  who  these  gentlemen  are."    The  vent  the  statement  of  the  accused  from 

prisoner  said  he  did,  and  one  of  the  offi-  being  given  in  evidence;  but  that  where 

cers  then  said,  "We  are  police  officers."  the  admonition  to  speak  the  truth  was 
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coupted  with  snf  expression   itnporllng  "  If  a  person   in  auchorily— and   i 

thai  il  would  be  belter  for  the  accused  to  been  decided  that  a  constable  hav 

do  so,  the  itatcmcni  could  not  be  admit-  prisoner   in   cbargc   comes   within 

ted,  the  expression  amounting  to  an  in-  definition — malies  use  of  the  expn 

ducement  to  confess.   It  will  beobserved,  proved  (o  have  been  made  to  (bis 

on   comparing   this   judgment   with   the  oner,  '  that  it  would  be  belter  for  fa 

two  cases  referred   to  supra,  that  words  lell  the  tnilh,'  it  is  as  clear  as  ligta 

to  the  effect  tbat  it  would  be  better  for  any  admission  or  confessioa  alter 

the  accused  to  tell  the  truth  were  held  to  made,  under  the  influence  of  that  in 

pteveottlie  statement  made  in  reply  from  mem,  should  not  be  received."    Ai 

being  admitted  In  evidence.  considered  thai  any  subsequent  cj 

In  Reg.  r.  Sleeman,  6  Cox  C.  C.  245;  such  as  had  been  given  niust  be  9 

>3  L.  J.  M.  C.  iq,  a  maid-servant,  under  to  have  had  the  efleci  of  removing 

a  charge  ol  selling  fire  to  a  (arm  building  the  prisoner's  mind  all  hope  or  ex| 

belonging  to  her  master,  was  given  Into  tion  of  gain  or  favor  to  be  derived 

Iheiemporarycusiody  ofamarricddauftb-  the  making  of  the  confession.     Tbi 

ter  of  her  master,  who  did  not  live  in  the  very   strong  case,   but    il  seems  1 

house  and  had  no  eonirol  over  her  as  a  strictly  in  accordance  with  the  prin 

mistress.  She  bad  been  given  into  the  laid  down  by  the  earlier  decisions, 
custody  of  a  policeman,  and  the  officer        In  order  to  exclude  a  confession 

had  given  her  leave  to  change  b«r  dress,  to  or  In  the  presence  of  a  police  ci 

on  the  understanding  that  while  doing  so  bte  there  must  have  been  somethi 

she  was  to  be  in  the  charge  of  the  mar-  the  naiure  of  an  inducement  or  a  I 

lied  daughter  of  her  master,  as  already  held  out  or  made  by  the  constable 

stated.     While  they  were  alone  together  his   presence.      A    mere  cxhortaii< 

the  daughter  said  to  ihe  prisoner,  "  I  ant  speak  the  truth  has  been  shown  r 

sorry  for  you,  you  ought  to  have  Lnown  amount  to  an  inducement  when  ma 

better;  tell  the  truth  whether  you  did  it  a  person  not  having  any  authority 

or  no,"  and  upon  Ihe  prisoner  replying,  the  prisoner  in  connection  with  the 

"  I  am  innocent,"  added,  "Don'trun your  eculion.     And  it  seems  tbat  luch  1 

■oul  into  more  sin.  but  tell   the  truth."  hortallon,  even  if  made  in  ibe  const 

The  prisoner  then  confessed.    Barlce,  B..  presence,  does  not  amount  to  an  in 

admitted  the  confession  in  evidence.    He  menl.     Thus  in  Re^.  v.  Jarvis,  L, 

held  that  the  words  used  did  not  amount  C.  C.  S.  96.  the  prisoner  was  calli 

to  a  threat  or  inducement,  nor  were  they  by  his  masier  and  lold:  '■  Yoti  are  i 

used  by  a  person  in  authority.  presence   of  two   police   officers,  s 

In  Reg.  V.  Bale,  ti  Cox  C.  C.  686.  the  shonid  advise  you  that  to  any  que 

prisoner  was  charged  with   having  con-  that  may  be  put  to  you  you  will  ai 

cealed   the  birth   of  her   child.       Being  truthfully,  so  ihat.  if  you  have  comn 

questioned  by  apotice  constable  she  gave  a  fault,  you  may  not  add  toil  by  si 

an  answer  which  caused  ihe  officer  to  say  what  is  untrue.      The  masier  after 

to  her.  "It  might  be  better  lor  you  to  tell  added,  "  Talte  care,  we  know  more 

the  truth  and  not  a  lie."     Il  was  held  by  you    think."     The    prisoner    ihert 

Montague  Smith.  J.,  that  a  further  state-  made  ■  statement.     It  was  held  thai 

ment  thereupon  made  by  the  prisoner  to  statement   was    receivable    in    evii 

the   constable  was   inadmissible   in   evi-  affainsl   him    on    his   trial   for  lar 

dence  against  her.  Kelly,  C.  B.,  said  that  Ihe  words  ' 

In  Reg,  t.  Doherty,   13  Cox  C.  C.  aj,  had  better  lell  the  truth  "  seemed  to 

the  prisoner  was  charged  with  murder,  acquired  a  sort  of  technical  meanin] 

After  he  was  taken  into  custody  he  was  porting  either  a  threat  or  a  bcnefiL 

told   by   the   police  constable   in  whose  they  had  not  been  so  used.     All  the 

charge  he  was  thai  it  would  be  better  for  ter  had  said  consisted  of  warning  ( 

him  to  tell  the  truth,  and  not  to  put  peo-  vice  to  speak  the  truth  on  moral  gro 

pie   to   the   extremities   he   was    doing,  which   was   not   enough   to  eicludi 

I  This  happened  at  ten   in  the  morning,  statement   made   in   consequence  • 

'  At  six  in  the  evening  of  the  same  day  This  case  was  followed  in  Reg.  f.  R 

another  constable  who  was  in  charge  of  L.  R.  i  C.  C.  R.  362.     There  the  pi 

the  prisoner  in  answer  to  a   request  by  ers,  Iwo  children,  one   ^:ed   eight 

the  prisoner  to  see  his  father,  cautioned  the  other  a  liltle  older,  were  chaiged 

faim  not  losayanyihing  tocriminalehim-  attempting  to  obstruct  a  railway 

self,  for  that  anything  he  might  say  would  It  was  proved  that  ihe  mothers  o 

come  in  evidence  against  him.     A  con-  prisoners  and   a  policeman   being 

fession  made  to  the  latter  constable  was  ent,  after  they  bad  been  apprefaende 

rejected  by  Whiteside,  C.  J.      He  said;  motber  of  the  prisoners  said;  "Yot 
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n,  n  good   bojs,   (ell   ihe   truth,"  not  be  excluded  from  the  jury  merely  be* 

rnpoo  both  the  prisoners  confessed,  cause  It  appears  tbat  the  accused  was  pre- 

ru  beld  that  the  confession  was  ad-  vioustjr  in  ihe  custody  of  anotber  officer; 

lible  in  evidence.     From  the  fact  that  and   the  court  will  not.  as   a  condition 

coon  professed  to  follow  Reg.  v.  Jar-  precedent  to  the  admission  of  such  CTi- 

L  R.  I C.  C.  R.  96.  it  would  seem  that  dence,  require  the  prosecution  to  call  the 

I  JDoked  upon  the  nords  "  as  good  latter,  unless  the  circumstances  render  it 

1"  u  showing  that  Ihe  whole  of  the  probable  that  the  accused  held  a  conver- 

ice  giren  10  the  bojrs  was  in  the  na-  salion  wilh  the  first  officer  upon  the  sub- 

of  ixfaorCatiOD  on  moral  grounds.  jecl  of  a  confession,  or  justify  (he  belief 

lie  mere  fact  that  two  officers  who  of  collusion  between  the  officers.     Hopt 

UTTSted  a  boy  13  or  14  years  old,  v,    \J.  5,,   110  U.  S.   574.     See  Com.  v, 

lou  a  wamnt,  upon  suspicion  of  hav-  Culleo,  iii  Mass.  435;  Walker  v.  State, 

committed  a  crime,  after  searching  3  Tex.  App.  326;  Harris  v.  State,  6  Tex. 

.  itripping  him  ot  his  clothing,  and  App.  97;    State   v.    Guy,    69     Mo.  430; 

mg  bim  into  a  cell  at  the  police  su-  Ballard  v.  State,  aS  N.  W.   Rcpr.  (Neb.) 

.  look  bim  from  the  cell  late  at  night  Z71;    People   v.   Abbott,   4   Pac.    Repr. 

<)Dc!(ioDed  him  for  two  hours,  with-  (Cal.)  769;  King  v.  Slate.  40  Ala.  314, 

■lining  him  of  his  right  not  to  an-  People  v.  Rogers,   18  N.  Y.  9;  Cobb  f. 

r.  or  offering  bim  any  opportunity  to  State.  37  Ga.  648. 

mltfriendsor  counsel,  does  not  render  Who  U  ft  Pmon  in  Anthorltj.— The  de- 

loofession  in  the  conversation  inad-  cisions  are  numerous  and  undoubted  that 

iible.    Com.  v.  CuSee.  loS  Mass.aSj.  the  prosecutor,  or  the  person  who  in  the 

an  accused  party  has  been   made  a  ordinary  course  of  things  will  become  so, 

ma.  anything  which  may  be  said  to  the  constable  in  charge  ot  the  prisoner, 

by  the  officer  by  whom  he  is  held  in  and  any  person  having  judicial  anthorilj 

«ly  will  always  be  scnilinized  whh  over    the     prisoner,      are    persons     In 

test  care,    and    slight    promises   of  authority  within  the  meaning  of  Ihe  rule. 

T  coming  from  him  will   be  consid-  The  rule  also  extends  to  the  master  or 

a  nifficienl  reason  for  rejecting  kll  mistress  of  the  prisoner,  but  only  where 

>f  of  subse<lncn[  confessions.     Com.  the  offence  concerns  the  master  or  mis- 

ruckcrman,    10    Gray  (Mass.),    173;  tress.     Roscoe's  Cr,  Ev.  (loth  Ed.)  46; 

I.  V.  Curtis.  97  Mass.  $78.  Austine  v.  People,  51   111.  336;  Slate  v. 

I  State  V.  Branham.   13  S.  Car.  3B9,  Tatro,   5°  Vl.  483;  Com.    *.    Sego,   115 

court  said:    "It  is  especially  neccs-  Mass.  310:  Vaughan  v.  Commonwealth, 

10  unard  wilh   jealousy  all  confeS'  17  Grail.  (Va.)  576:  Shifflet  v.  Cummon- 

I  made  by  prisoners  in  arrest  in  the  neallh.  14  Gratt.  (Va.)  653;  Slate  v.  Gos- 
nice  of  Ihe  officers  oF  the  law;  but  it  sell,  9  Rich.  (S.  Car.)  43S:  Ward  c.  Stale, 
iposiible  to  lay  down  Any  rule  that  '  joAla.  130;  Beery  f.  U.  S..  3  Colo.  1B6; 
determine  every  case.  As  is  said  in  Slate  v.  Bostick,  4  Harr.  (Del.)  564-  This 
r  of  our  cases,  there  is  no  difficulty  was  decided  in  R.  v.  Moore,  3  Den.  C. 

II  Ibc  principle  itself,  but  iis  applica-  C.  536.  where  the  prisoner  was  charged 
if  beset  with  difficulties.  In  prac-  with  killingor  concealinglbe  birth  of  her 
what  is  and  what  is  not  a  violation  infant  child,  and  had  made  a  confession 
«  principle  must  of  necessity  be  lefl,  lohermistressalteran  inducement,  which 
ic  Grai  instance,  to  be  determined  by  was  held  admissible.  The  previous  cases 
^icaii  judge,  whose  situation  beaten-  were  there  discussed  by  Parke,  B.,  and 
I  him  10  decidcin  each  case  whether  shown  10  be  in  conformity  wilh  tbat 
oafessions  are  voluntary.  Thejudge  decision.  In  R.  v.  Luckhursi,  I  Dears. 
».  familiar  with  all  the  facts,  ruled  C.  C.  345,  the  owner  of  a  mare  was  held 

the  confessions  were  voluntary  \a  10  be  a  person  from  whom  a  threat  corn- 
case,  and,  upon  review,  refused  a  ing  would  exclude  the  confession  of  a 
□a  for  a  new  trial,  and  it  is  difficnit  prisoner  that  he  had  had  connection  with 
IT,  as  matter  of  law,  that  he  was  in  the  mare.  In  R.  v.  Kingston,  4  C.  ft  P. 
r.  The  manner  of  ihe  officer  was  387.  Park,  J.,  after  conferring  wilh  Little- 
mptory.  but  no  inducements  were  dale.  J.,  held  that  aninducement  beldout 
out  and  there  was  some  corrobo-  by  a  surgeon  was  sufficient  to  exclude  a 
1^  teslimony.  Some  of  the  earliest  confession.  This  appears  to  be  the  only 
I  held  that  all  confessions  of  one  In  decision  on  this  point.  In  R.  v.  Garner, 
St.  made  10  an  officer  in  authority,  3  C.  &  K.  930,  Ihe  inducement  was  held 
:  assamed  to  be  induced  and  were  in-  out  by  the  surgeon,  and  the  confession 
iisible.  but  that  rule,  if  ever  eslab-  was  made  to  him,  but  the  master  and  roll- 
id.  has  certainly  been  modified."  tress  were  present,  and,  as  will  be  seeit 
confessioo  made  to  an  officer  will  presently,  that  is  the  same  as  If  the  ini 
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ducement  had  beea   held   out   by  them,  that  what  was 

The  case  of  R.  v.  Gilham,  l  Moo.  C.  C.  by  the  person  ir 

86,  is  no  authority,  ashas  someiimes  been  L.  &  C.  43. 
stated,  that  (be  chaplain  of  a  jail  is  a  per-        With  regard 

8on  in  auttiority  within  the   meaning  of  ducemenls  ivili 

this  rule.     In  R.  v.  Sleeman,  i  Dears.  C.  confessions,  it ! 

C.  Z49,  it  nas  said  that  the  daughter  of  are  engaged  in 

tfaemasterolthehouse  who  had  the  maid-  cution.  or  exan 

servant  in  her  custody  for  a  temporary  considered  as  | 

purpose,  was  not  a  person  in  authority,  that  their  indu 

&d.qu.-,  the  point  was  not  necessary  to  confession  ther 

the  decision,  as  it  was  beld  that  there  was  Cr.  (glh  Am.  £ 

no  inducement.     The  wile  of  a  sergeant  ment    held   ou 

-of  police  who  nas  employed  at  the  jail  Thompson's  C 

as  searcher  only,  for  which  she  received  Case,  I  Leach, 

regular  wages,  was  held  to  be  a  person  tor's  wife. — R. 

in   authority.     R,  v.  Windsor,  4  F.  &  F.  C.  R.  465,— or 

360,  don,  3  Cox  C.  < 

Inasmuch  as  in  cases  of  felony  any  per-  or  other  officei 

son  may,  upon  reasonable  suspicion,  ap-  }.  D.  &  Wms. 

prehend  the  suspected  party,  it  follows  sisling  a  consi 

(hat  a  person  in  no  way  connected  wiib  or  theproseculi 

the  charge  may  put  himself  in  the  posi-  on  Cr.  (Qlb  Am 

(Ion  of  a  person  in  authority.     Thus  in  hension  or  det 

R.  V.  Parrati,  4  C.  &  P.  570.  the  prisoner,  by  a  magistrate 

a  sailor,  was  charged  with  robbing  one  i  Phill.  on  Ev. 

of  the  crew  of  the  ship  to  which  he  be-  — R.  v.  Clewer 

longed.     The  master  said,  "If   you   do  gislrate's  cleilt, 

not  tell  me  who  your  partner  was,  1  will  140. — or  by  a 

commit  you  to  prison;"  and  the  prisoner  &  M.  C.  C.  R.  1 

(hereupon  confessed.     Alderson.  B.,  held  — R.  i'.  Gilham 

the  confession  inadmissible.     Parke.  B.,  or  by  a  person 

referring  10  this  case  in  R.  v.  Moore,   a  prisoner,  as  by 

Den.  C.  C.  536,  puts  ii  on  the  ground  that  one  of  his  ere 

the  master  had  threatened  10  take  part  in  P.  570, — or  by 

(he  prosecution  for  the  felony.  servant. — R.   v 

It  is  the  same  thing  whether   the  in-  C.     R.    465, — 1 

duceraenl  be    held   out  by  a  person  in  auihorily  in  th( 

authority  or  by  another  in  his  presence.  407, — or  by  a  p 

R.  V.  Luckhurst,  t  Dears.  C.  C.  145.  And  one  in  aulhorit; 

it  appears  from   this   case,   from   R.   v.  direct  or  impti< 

Laugher.  2  C.  &  K.  235,  and  R.  v.  Gar-  P.  733;  R.  w.  1 

ner.  2  C.  &  K.  gao;  i   Den.  C.  C.  3*9,  R,  v.  Garner,  i 

that  even  If  the  person  in  authority  be  sufficient  to  exc 

silent,  he  will  be  presumed  to  acquiesce  consequence  of 
in    the   inducement.       Compare   State    v.  A  person   wl 

Gossett.  9  Rich.  (S.  Car.)  428.  prosecutor  in  [ 

Where  there  were   three  prisoners  in  person  in  auib 

custody  on  the  same  charge,  and  one  said  ment   will   excl 

to  another:  "Well,  John,  you  had  belter  prisoner,  when 

(ell    Mr.    Walker    (the    prosecutor)    the  told  by  a  perse 

truth,"  and  the  prisoner  addressed  there-  the  prosecutor 

upon  made  a  confession,  evidence  of  ibis  that  it  would  be 

confession  was  received,  and  its  admissl-  but  it  was  urgei 

bility  reserved  for   the  consideration   of  who  bad  no  ai 

the  court  of  criminal  appeal:  that  court  confession  was 

affirmed  the  conviction.     No  counsel  ap-  I.:    "That   ap 

peared,  and  no  reasons  were  given;  but  here  the  persor 

Erobabiy  it  was  thought  that  though  what  and  was   actinj 

.  said   in  the  presence  of  a  person  in  sanction."     Th 

authority  may  generally  be  considered  as  R.  v.  Stacey.  I 

said  with  his  sanction,  yet  that   this  did  Ed.)  3S6. 
nolapply  to  what  was  said  by  one  prisoner        Where  aeon: 

JO  another,  as  it  could  hardly  be  imagined  in  custody  on  • 
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D  ifac  cDstodr  of  a  woman  ohilst  he  C.  B.:  "Tfae  tacl  of  Ibe  coosiable  being 

.  lo  ihe  ioqaesl.  to  prevent  her  going  present  and  not  dissenting  from  what  na» 

>,  and  the  wamui   held  out  an   in-  said  places  tbe  expressions  used  by  the 

nient  to  her,  it  was  heid  that  a  slate-  husband  on  Ibe  same  fooling  as  If  ihey 

1  nude  in  consequence  was  not  ad-  had  been  used  by  the   constable;  and  1 

ible.  as  it  was  mule  after  an  inducC'  think  that,  as  the  constable  was  a  person 

1  held  out  by  a  person  who  had  ber  in  aulbority,  such  an  inducement  ought 

islody.    R.  I'.  Enock,  5  C.  &  P.  539.  to  be  sufficient  to  exclude  the  admission, 

s  confession  be  obtained  by  means  Besides,  I  think  there  is  a  great  deal  of 

ij  improper  inducement  held  out  by  weight  in  what  is  urged  as  to  the  effect  of 

rsoa  irho  ba>  no  authority  in   the  tbe  prisoner's  statement  being  10  excul- 

:Dce  of  a  person  having  authority,  pale  ber  husband,  and  that  I  ought  10  be 

■iih  his  consent,  it  is  not  admissible,  careful  not  to  admit  anything  which  may 

ii  is  not  necessary  that  the  person  have  been  said  in  consequence  of  bis  CO- 

ig  luch  authority  should  express  his  crcion."     R.  v.  Laughter.  3  C.  &  K.  aaj. 
tn[  Id  words;  fur  if  he  be  silent  be        So  where  two  prisoners  charged  with 

K  piesomed.  as  be  did   not  express  muidet  nerc  being  conveyed    in  a  cart. 

liucnt,  to  have   sanctioned   the  in-  and  the  constable  was  in  the   cart  with 

ncDl.      Where   the    constable  who  them,  and  could  hear  oil  that  passed,  and 

Ihe    prisoner    into    custody     was  one   prisoner  said   to   the  other:    "You 

nt,  and  had  the  prisoner  in  custody  had  belter  speak  the  truth."  and  the  con- 

I  inn,  when  a  confession  was   pro-  stable  made  no  remark;  Wighlman,  J., 

ibj  inducements  held  out  by  the  inn-  after  consulting  Parke,   B. .  held  that  a 

n.  and  tbe  consiable  being  present  statement  then  made  was  inadmissible. 

101  caution  the  prisoner  in  any  way,  as  tbe  inducement  appeared  to  have  (lie 

ion,  B..  Said:  "  I  have  a  very  strong  sanction  of  tbe  constable  who  was  pres- 

oD  against    its    admissibility;   but  ent,  and  apparently  assented  to  IL     R. 

here   are    opinions    which    I    am  f.  Millen,  3  Cox  C.  C.  507. 
i  10  respect,  opposed  to  my  own,  I        So  where,  upon  an  indictment  for  set- 

[  had  better  receive  the  evidence;  ling  Gre  to  the  house  of  L.,  it  appeared 

fit  should  become  necessary,  I  will  that  on  the  morning  of  the  fire  tbe  pris- 

re  ihe  point  for  the  consideration  of  oner,  who  was  the  servant  of  the  prose- 

iadgcs."    The    prisoners   were   ac-  cutor,   was  sent   for   into  tbe   parlor,  in 

■d    H.  V.  Pountney,  7  C.  &  P.  302,  which    Mrs.     L.    and     W.    were;    and 

aa  au  indictment   for   housebreak-  that    W.,    who    was    not    a    constable, 

L  ippeared  that  the  prisoner  resided  or  in  any  office  or  authority,  said  to  the 

her  hosband,  and  that  a  constable  prisoner:  "  You  had  better  tell  how  you 

10  their  house  and  charged  ber  with  did  it;"  and  that  thereupon  she  made  an 

ing   into  tbe    prosecutor's    bouse,  answer, — Patteson,  J.,   said:  "  It  is  Ihe 

she    denied;    but    her    husband  opinion  of  the  judges  that  evidence  of 

ig  in  shortly   altciwards,   he    told  any  confession  is  receivable,  unless  there 

i  sbe  knew  anything  about   it   10  has  been  some  inducement   held  out  b]> 

be   truth;    the    constable,    chough  some  person   in   authority;  and   in  this 

11.  made   no    obaervation,   except  case  I  should  have  received  Ihe  evidence 

be  must   talce   her  10   the   station-  ol   Ihe   statement    made    to   W.    i(    ths 

,  and  desired  her  to    go    upstairs  inducement  bad   been   held  out  by  him 

ui  her  things  on;  while  she  was  up  alone.     But  here   the   inducement   docs 

she  desired  the  constable  to  call  not  rest  with  him  alone,  because  Mrs.  L., 

uhand,  and  then  made  a  statement  who  was  the  wife  of  the  prosecutor,  and 

certain  articles  of  dress,  which  she  also   Ihe   mistress   of  the   prisoner,  was 

red.  as  having  been  purchased  with  present  with  W.,  and   must,  as  she   ex- 

wney  which   had   been  stolen.     It  pressed  no   dissent,   be   taken   to    have 

bJKiFd  that  what  the  prisoner  said  sanctioned    the    inducement.      I    think, 

nadmissible.  as  it  was  obtained   by  therefore,  that   Ihe  Inducemeiit  must  be 

lucenient  held  out  by  her  husband  taken  as  if  it  had  been  held  ODI  by  Mrs. 

prtwnce  of  tbe  constable;  and  as  L.,  who  was  a  person  in  authority  over 

roduce  of  tbe  Stolen   property  was  the  prisoner,  and  ihal  therefore  the  evi- 

in  the   husband's  house,  he  was  dence  is  inadmissible."     R,    v.   Taylor, 

fatit  liable  to  account  for  it.  and  6  C.  &  P.  733. 

siuemeni  made  by  tbe  wile  in  the        On  an  indictment  for  a  misdemeanor 

ice  of  and  under  the  coercion  of  the  in  attempting  to  set  fire  to  her  master's 

od.  by  which  she  accused  herself  house,  it  appeared  that   the   prisoner,  a 

scolpated  llia>.  was  clearly  caused  girl  aged   thirteen,  was  a  domestic  ser- 

due  influence  on  hermind;  Pollock,  vant  to  the  prosecutor,  whose  wile  lived 
461 
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with  him,  and  took  ber  share  In  the  man-  the  evidence,  being:  of   opinion  tl 

agement  of  thehouM.     After  the  at  tempt  this  c««e    her   husband,  not   bein. 

lo  set  fire  to  the  house  was  discovered,  prosecutor,  nor  the  offence  in  an 

(he  prisoner's  mistress,  in  the  absence  of  connected  with  the  management  < 

the  prosecutor,  said  to  her:   "  Mary,  mjr  house,  the  prisoner's  mistress  cool 

girl,  if  you  are  guilty,  do  confess;  it  nill  be  considered  as  having  any  conlro 

perhaps  save  your  necic;  you  will   have  the  prosecuiion  so  as  to  laisc  a  pre 

to  go  10  prison;  if  W.   [another  person  ti on  that  the  inducement  held  out  I 

suspecLed.  and  whom  the   prisoner  had  would  t>e  likiely  lo  cause  her  lo  li 

<harged]  ia  found  clear,  the  guilt  will  fall  untiulh.    And  upon  a  case  reserved 

on  you.  '    She  made   no   answer.      The  argument   for  the   prisoner,    Park 

mistress  then  said:  "Pray  cell  me  if  yon  delivered   judgment:   '"A  rule   has 

did  il."    The  prisoner  then  confessed,  ll  laid  down,  that  if  the  threat  or  ii 

was  contended  on  the  part  of  ihe  prose-  menc  is  held  out  actually  orconsinic 

cuLion  that  the  wife  had   no   authority,  by  b  person  in  authonty,  the  conf 

Teal  or  apparent,  over  the  prisoner,  so  as  cannot   be  received,  however  slig! 

to  hold  out  any  hope  which  could  inBu-  threat  or  inducement;  and  the  prose 

'Cnce  the  prisoner  to  matte  a  false  state-  magistrate,  or  constable  is  such  a  pi 

Dient,  in   order   that   her  life   might   be  and  so  the  master  or  mistress  mi 

spared,  and  therefore  thai  the  confession  If  not  held  out  bv  one  in  authoriti 

was  admissible.     The  confession  was  ad-  are  clearly  admissible.     But  in  re( 

mitted,  and  Ihe  question  as  lo  its  admis-  (o  Ihe  cases  where  the  master  or  m 

sibility  reserved  for  the  consideration  of  have  been  held  to  be  persons  in  ami 

the  judges,  who   thought  Ihe   confession  it  is  only  when  the  offence  conccr 

oughl  not  to  have  been  received.     R.  v.  master  or  mistress  that  their  hoidi 

Upchurch.  R.  &  M.  C.  C.  R,  465.  the  threat  or  promise  renders  the  t 

So  where.  upoD  an  indictment  for  steal-  sion  inadmissible.     In  the  presec 

ing  the  goods  of  two  partners.  Ihe  wife  of  the  offence  of  the  prisoner,  in  ktlli 

-one  of    ibe   partners    said,   "I  told  the  child  and  concealing  its  dead  bod 

prisoner  it  would  t>e  belter  for  him  if  he  in  no  way  an  offence  against  Ihe  m 

would  lell  how  we  had  liecn  robbed,  and  of  the  house.     She  was  not  the  pi 

put  us  on  ourguard.     I  occasionally  take  trix  then,  and  [here  was  no  probmb 

the  management  of  the  shop,     I  manage  herself  or  the  husband  being  ihe 

the  shop  in    my  brother  and   husband's  culor  of  an  indictment  for  that  a 

absence,"    for  the    prosecuiion     il  was  In   practice   the   prosecution   is   : 

urged  that  an'inducement  by  the  prosecu-  the    result    of    the    coroner's     ii 

tor's  wife  rendered  a  confession  inadmis-  Therefore  we  are  clearly  of  opintc 

«lhle  only  when   it  was   held  out  in  the  the  confession   was  properly  red 

presence  of  her  husband.  An  inducement  R.  r.  Moore,  3  Den.  C.  C.   53a: 

by  (he  wife   of  a   constable  would   not  K.  153.      See  R.  v.  Upchuicta,  i  '. 

vitiate  a  confession.     Purke,  B.:  "The  C.  C.  465. 

wife  of  a  constable  has  no  control  over  The  preceding  cases  clearly  es 

the  prisoner.      This  woman,   being  the  (be   position  that,  if  a  threat  or  i 

wife  of  one  of  the  prosecutors,  and  con-  mem  be  held  out  in  the   prescm 

cernei!  in  the  management  of  their  busi-  person  in  authority,  the  effect  is  pr 

ness,  must  be  looked  upon  as  a  person  in  the  same  as  if  it  had  been  held  out 

authority.     I  think  this  confession  inad-  person  in  authority.     R.  p.  Parke: 

missible."      R.   v.   Warringham,  3  Den.  C.  43. 

C.  C,  R.  447,  note.  A  person  who  lives  in  the  jailer's 

Upon  ihe  trial  of  a  prisoner  for  mur-  and  who  sometimes  has  the  keys 

der  there  was  offered  in  evidence  against  jail,  and  when  the  jailer  ia    abse 

her  a  confession    made   6y  faer   In   the  control  of  the  jail,  but  is  not  a  swo 

presence  of  her   mistress  to  a  surgeon,  cer    of  any   kind,  is  not  a   "per 

who  was  attending  her.    of   her   having  authority,"  whose  persuasiona  or 

strangled  her  child  with   a  thread,  and  addressed  lo  a  prisoner  will  excli 

placed  the  dead  body  in  a  privy,  where  it  confession.      ShiSii'a    Case,     14 

was  found  with  the  siring  round  its  neclc.  (Va,)653. 

Her  mistress   had  told   her  before    the  Where  a  detective,  in  the  gai) 

sn^eon  came   In  that  "she  had  better  friend,  induced  a  suspected  party  i< 

speak  (be  iniih."  and  in  answer  she  said  a  confession  of  a  crime,  without 

■he   would  tell  it   to   the   surgeon.    An  ment  of  any  kind,  except,  at  his  r 

objection  was  taken  that  any  subsequent  he  said  that  he  had  consulted  an  >i 

confession  was  inadmissible.     After  con-  for  the  prisoner,  who  said  "  be  [1! 

snlUog  Coleridge,  J.,  Parke,  B.,  received  oner]  bad  bedet  tell  the  facts  of  It 
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id  An  they  would  be  likely  to  do  him  would  protect  him  from  all  danger.     Du- 

.  niDCb  guod  as  aayLhinfr  he  could  do;  mas  v.  Slate,  63  Ga,  600. 
u  ihcre  nas  no  use  ot  lying  about  it.         Where  one  o[  the  company  engaged  in 

uj  he  bad  better  tell  the  truth;"  held,  the  apprehension   of  a  prisoner,  in  the 

I  ihil  tile  alleged  confession  was  admis-  presence  of  the  officer  and  the  prosecntor. 

Jifin  eiidencc;  (al  that  the  credibility  held  out  piomisesofbenefittohim,  under 

awiloess  who.  by  deceit,  misrepresen-  the  influence  of  which  he  made  a  conles- 

lion,  and  other  disreputable  meant,  has  sion,  it  was  held  Ibat  such  confession  was 

lUined  an  alleged  confession   from   a  not  admissible  in   evidence.     Morehead 

isoner,  is  for  «  jury,   who  should  be  v.  State,  g  Humph.  (Tenn.)  63s. 
fdalt;  tnsirueicd  on  thai  point.   Heidi        M.  accompanied  the  officer  who  made 

Slau,  10  Neb.  493.  the  arrest,  and  after  the  arrest  was  made 

A  private  detective  employed  by  the  and  as   they   were    riding   together.   M. 

rnerr.  underwriters,  and  salvage  com-  said  to  the  accused,  "  I  know  your  father, 

ay,  with  aaihorily  to  collect,  settle  lor,  and  you  had  better  tell  me  so  I  can  tell 

d  TMovcr  all  goods  lost  or  plundered  him  all  about  it,  so  that  he  can  help  you." 

HD  a  wrecked  vessel,  and  to  institute  Hrld,  that  a  confession  made  at  the  lime 

dril  or  criminal  prosecutions  neces-  was  admissible.      Ulrich  v.  People,    39 

7  for  that  purpose,  is  not  a  person  In  Mich.  345. 

iharitir  so  as  to  exclude  confessions  Oonitadon*  to  PaTfoni  Vet  In  Avtbtrlty. 
ideiobim,  although  iherewerc  prom-  — Mr,  Russell  says  (3  Russ.  on-Cr.,  gtb 
3  or  threats  made  10  induce  them.  U.  Am.  Ed.  393]:  "There  has  been  a  difier- 
V.  Sione.  8  Fed.  Repr.  233.  ence  of  opinion  among  the  judges  whether 
^lihoDgh  the  more  recent  authorities  a  confession  made  10  a  person  who  has 
-orlheadmissibility  of  confessions,  un-  no  authority,  after  an  inducement  held 
1  [ber  are  shown  to  have  been  rnade  out  by  that  person,  is  receivable:  some 
leillie  tnflueaceof  promisesorthreats  of  the  judges  thinking  it  receivable,  and 
ilie  pan  of  an  officer  of  (he  law;  yet  others  thinking  it  is  not  so.  R.  f. 
i  contt.  constrained  by  its  former  de^  Spencer,  7  C.  &  P.  776.  And  several 
ions,  holds  a  confession  inadmisgible,  cases  have  occurred  in  which  confessions 
en  indared  by  hope  or  fear  excited  in  made  to  persons  without  authority,  in 
miad  of  the  accused,  by  the  represen-  consequence  of  inducements  held  out  by 
ions  of  any  person  connected  with  the  such  persons,  have  been  rejected.  R.  v. 
lecuiion.  or  with  the  accused  himself,  Dunn,  4  C.  &  P.  543.  But  it  is  said  to  . 
0,  considering  his  relations  and  con-  be  'the  opinion  of  the  judges  that  evi- 
od,  may  fairly  suppose  that  such  pei>  dence  of  any  confession  is  receivable, 
'  bas  power  to  secure  the  performance  unless  [her«  has  been  some  inducement 
bis  promises  or  threats;  and  excludes  held  out  by  some  person  in  authority.' 
confessions  of  the  accused  in  this  R.  v.  Taylor,  8  C,  &  P.  733.  The  result 
e,  made  while  he  was  in  jail  under  a  of  these  cases  seems  to  be.  that  a  con- 
rite  of  burglary,  to  a  clerk  in  the  fession  isnot  inadmissible,  althougbmade 
lebODSc  altcRed  to  have  been  broken  after  an  exhortation,  or  admonition,  or 
I  entered,  who  was  also  a  part  owner  other  similar  influence,  proceeding  at  a 
ibe  goods  said  to  have  been  stolen  prior  time  from  some  one  who  has  nolh- 
n  it,  and  induced  by  bis  promises  ing  to  do  with  the  apprehension,  prose- 
to  prosecute  the  accused,  and  not  to  culion,  or  examination  of  the  prisoner: 
lear  as  a  witness  against  him  un-  for  a  promise  made  by  a  person  who 
1  compelled.  Murphy  v.  State,  63  interferes  without  any  authority  of  this 
.  I,  kind  is  not  to  be  presumed  to  have  such 
jjnfessions  of  guilt  are  inadmissible  an  effect  on  the  mind  of  the  prisoner  as 
:n  persons,  apparently  acting  by  au-  to  induce  him  to  confess  that  he  is  guilty 
rily,  obtain  them  by  making  respond-  of  a  crime  of  which  he  is  innocent."  See 
believe  that  he  will  get  ofi  easier  by  Cunningham  v.  Commonwealth,  9  Bush 
ting' them.  So  held  where  the  con-  1,Ky.),  149;  Young  v.  Commonwealth,  8 
liodt  were  made  to  persons  who  were  Bush  (Ky.),  366;  State  v.  Fortner,  43 
wed  access  to  the  prisoner's  cell  after  Iowa,  494;  Com.  v.  Sego.  iij  Mass.  iia; 
oigbL  People  V.  Wolcott,  51  Mich.  Stale  v.  Darnell,  i  Houst.  C.  C.  (Del.) 
331;  Ulrich  V.  People,  39  Mich.  34;; 
^Dowledgments  of  his  presence  bjr  Cady  i*.  State,  44  Miss.  33Z;  Slate  v. 
defendant,  withoul  any  promise  or  Kirby,  I  Strob.  (S.  Car.)  37S.  Comfare 
e  held  out  to  him  by  the  witness,  are  Stale  v.  George,  15  La.  Ann.  145. 
lissible,  though  the  witness  received  In  Beggarly  v.  Stale.  8  Baxt.  (Tenn.) 
defentUnt  from  a  detective  who  bad  530.  the  court  said;  "  In  regard  to  tbe 
I  oDt  the  promise  to  him  that  he  person  by  whom  the  inducements  were 
46S 
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A  confession  can  never  be  received  in  evidence 
oner  has  been  influenced  by  an^  threat  or  promi 
cannot  measure  the  force  of  the  influence  used,  or 
effect  upon  the  mind  of  the  prisoner,  and  theref< 
declaration  if  any  degree  of  influence  has  been  e: 
question  for  the  court,  and  not  for  the  jury,  to 
under  the  particular  circumstances  of  the  case,  tl 
admissible.  The  general  principle  on  which  the  c 
subject  seem  to  have  proceeded  seems  to  be  thi; 
the  circumstances,  there  be  reasonable  ground  for 
the  disclosure  was  made  under  the  influence  of 
threat  of  a  temporal  nature,  the  evidence  ought  not 

offered   ibere   has  been   conflict   in   the  this  distinction,  howe 

aulhoh lies— some   holding  that   the    in-  sufficient  reason.     Tl 

ducements  held  out  by  private  persons,  every  case  is.  nhet) 

not  being  prosecutor,  officer,  or  having  was  such  as  to  lead  tl 

any  auihoTiiy  over  tbe  prisoner,  are  not  pose  that  it  would  b 

sufficient  to  exclude  confessions  thus  ob-  confess  himself  guilt] 

tained;  but  the  sounder  rule  manifestly  not  commit.     H  it  wi 

is,  that  this  is  a  mixed  question  of  lavf  and  made  under  its  influe 

fact  for  the  judge,  and  while  it  is  proper  party  using  the  indue 

to  note  the  difference  between  confessions  person,  would  be  ini 

obtained  by  prosecutor,  officer,  or  person  same  time  it  must  ev< 

in  authority,  and  those  obtained  by  pri-  deserving  of  considers 

vate  persons,   yet  if  in  fact  the  confes-  with   others,    that   Ih 

■ions    were    forced    from    the    prisoner  make  the  confession 

through   hope   or   lear   presented  lo  his  the  inducement  at  tbi 

mind  by  a  third  person,  it  should  be  rC'  afterwards  lo  another 

'  jecled.'  to  show  that  he  was 

Id  R.  v.   Dunn,  4  C.  &  P.  543,  a  wit-  Huence  of  the  inducei 

n ess  proved  that  the  prisoner  wished  to  fessed;  and  this  is  t 

sell  a  stolen   book  to  him,  and  that  he  court   seems   to   havi 

told  him  he  had  better  tell  where  he  got  Gibbons.     See  also  Ji 
It.     Bosanquet,  J.:  "Any  person  telling       1.  3  Russ.  on  Cr.  ' 

a  prisoner  that  it  will  be  better  for  him  State  v.  Patterson.  7; 

to  confess,  will  always  exclude  any  con-  Hagan.  J4  Mo.  tqa;  ! 

fesston  made  10  that  person.     Whether  a  Mo.  2^i■,  Hector  v.  £ 

prisoner's  having  been  lold  by  one  per-  c.  33  Am.  Dec.  4541 

son  that  it  will  be  better  for  him  to  con-  Mo.  iz8;  Slate  v.  Ca 

fesE,  will  exclude  a  confession  subsequent-  People  v.  Barrie.  49  ( 

ly  made  to  another  person,  is  very  often  Slate.   54  Ala.   530; 

a  nice  question;  butit  willalwaysexclude  Ala.  435;    Redd  v.   I 

a  stalemeni  made  10  the  same  person."  Bristcr  v.  State,  >6 

In   R.  I'.  Slaughter,  4  C.  &   P.  543.  role  State.  40  Ala.  54:  Poi 

(a),   the  same  learned  judge  rejected   a  95;  Murphy  v.  State, 

confession  made  by  the  prisoner  to  one  v.  Commonwealth,  Si 

of  bis  Tel  low -work  men.  who  had  lold  him  Rigshy,  6  Lea  (Tenn. 

it  would  be  better  lor  him  10  confess.    In  State,  61  Miss.  343;  1 

R.   V.   Arundel,  Gloucesier  Summer  As-  34  Miss.   511;  Jordai 

sixes  1S30,  the  same  learned  judge  ruled  383;  Byrd  v.   Stale,  1 

the  same  way,  saying:  "  If  an  unauthor-  v.  Sule,  63  Ga.  600; 

iced  person  makes  a  promise,  it  will  not  70  N.  Car.  356;  State 

prevent   a   statement   made    to  another  (Del.)  563;  Cox  ».  P« 

person  from  being  received  in  evidence;  People  v.  Wentz.  37 

but  if  the  statement  be  made  to  the  per-  Phelps,  It  Vt.   116; 

son  who  makes  the  promise,  I  think  it  671;  State  v.  Walker 

ought  not  to  be   received."    The   same  v.  Noit,  135  Mass.  31 

distinction   is  also  adverted  10  in  a  note  loB  Mnss.  38;;  Com. 

to  R,  V.  Gibbons,  i  C.  &  P.  97.     For  (Mass.)  5051   Com. 
464 
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riT  (Man.),   190;    Fife    v.   Common-  tbem  after  tfaey  are  admitted  It  It  appean 

aiih.  19  Pa.  Sc  429;  State  ii.  York,  37  that  (heyvere  improperly  obtained.  Sinii- 

.  H.  175;  Sute  V.  Guild.  10  N.  T.  L.  mons  v.  State,  61  Miss.  143, 
;:  1.  c.  18  Am.  Dec.  404;   People  f.         Where  the  preliminary  eiaminalion  as 

oicott.  51  Mich.  613;  Flagg  t>.  People,  to  Ib«  admissibility  of  confessions  naa 

Hick.  706;   Smith  v.  State,   10  Ind.  conducted  in  the  presence  of  the  jury, 

6:  Uiller  v.  People,  39  III.  457;  Spe&rs  and  being  found  competent,  they  were     ■ 

Stale,  i  Ohio   St.    584;    Metiger  v.  admitted,    this   was   not    such  error   *%    v 

lit.  1%  Fla.  4S1;  Runnels  v.  State,  28  would  require  a  nen  trial:  aliler,  had  the 

i.  121;  Cain  t:   State,   iB  Tex.  387;  confessions  been  inadmissible.  Anderson 

im  V.  State.  3  Tex.  App.  588.  v.  State,  73  Ga.  98. 

tliifortlit  coart  to  determine  whether        It  is  for  the  court  to  determine  whether 

; cimimslaaces  attending'  such  odmis-  the  confessions  of  a  prisoner  are  volun- 

insorconfessions  are  such  as  that  they  tary  or  involuntary,  and  the  court's  de- 

}M  be  received  as  the  deliberate  and  cision  of  the  question  cannot  be  reviewed 

lanliTy  siaiemenls  of  an  accused  per-  by  the  jury.     Hence,  a  charge  is  errone- 

1.    The  Dsoal  practice  is  to  make  the'  ous  which  submiti  to  (he  jury  the  dcci- 

{Dirj  before  the  admissions  or  state-  sion  of  this  legal  question,  and  should, 

nu  >re  shown,  but  if  this  inquiry  is  for  that   reason,  be  refused.      Redd  v, 

L  made  in  advance  it  may  be  made  at  State,  6g  Ala.  355. 

r  limt.  and  if  it  shall  appear  that  the        The   circuit    judge    having    permitted 

iriDeiits  were  not  voluntary,  or  were  evidence  of  a  confession  of  guilt  made 
IkciJ    by    improper    influences,    the  .  by  a  prisoner  to  the  committing  magis- 

limoiiy  should  be  excluded  from  the  trate  to  go  (o  the  jury,  the  appellate  court 

iiideiation  of  the  jury.     The  true  rule  will  refuse  to  interfere  upon  that  ground, 

tu  the  circumstances  under  which  the  although  the  manner  of  the  officer  was 

iintions  or  admissions   were   made  rude,  and  his  caution  to  the  prisoner  not 

uld  be  shown,  and  if  they  appear  10  as  explicit  as  it  should  have  been.     State 

re  been  voluntary  to  submit  the  evi-  v.  Branham.  13  S.  Car.  389. 
iFc  10  the  jury,  and  if  otherwise  to        After  deciding  that  the  evidence  may 

lude  it.     Meuger  v.   State.   iS   Fla.  besubmiited,  it  iserrorwithout  prejudice 

:  Simon  v.  State,  s  Fla.  3B5;  Dixon  to  defendant  to  charge  tbc  Jury  that  they 

Stite,  13  Fla.  631 ;  Murphy  v.  State,  should  decide  whether  or  not  the  confei- 

Ala.  1;  King  v.  State,  40  Ala.  3141  sion  was  voluntary.     Stale  v.  Moorman, 

It  V,  Bob.  32  Ala.  560;  State  v.  Vann,  1  S.  East.  Repr.  (S.  Car.)  bii. 

N.  Car.   631;    Com.   v.   Culver,   ia6         When  confessions  are  admitted  by  the 

u.  464;  People  V.  Soto,  49  Cal.  67:  court,    the   jury   must   receive   Ihem   aa 

■nes  V.  State,   36  Tex.  350;   Cain  v.  competent  evidence.     It  is  without  their 

u,  iS  Tex.  387;  Harding  v.  Slate.  54  province  to  reject  them  as  incompetent. 

I  359;  Murphy  v.  People,  63   N.  Y.  But  the  credibility  of  the  confessions,  or 

;  Slate  V.   Fidment,  35   Iowa.   541;  the  effect  or  weight   to  which   they  are 

le  D.  Ostrandcr.   18  Iowa.  435;  State  entitled  as  evidence,  it  is  the  province  of 

Duncan.  64  Mo.  363 :  State  v.  Patter-  (he  jury  to  determine.     In  (he  considera- 

.  73  Ho.  695:    Young  c.   Common-  t!on  and  determination  of  these  inquiries, 

>lili,  8  Bush  (Ky.).   366;    Hudson  v.  they  must  loolc  to  all  the  facts  and  cir- 

nmonwealth,     a     Duv.     (Ky.)    531  ;  cumtlances  under  which  the  confessions 

aley  v.  Suie,   11   Ga.   133;   Sute  v.  were  made — the  facts  and  circumstances 

"vey.  i!  La.  Ann.  915.     Compare  Gar-  which  were  introduced  before  the  court. 

If.  State.  JO  Miss.  147;  State  f.  Brite,  if  shown  to  them,  and  any  other  facts  or 

U.  Car.  36,  circumstances  which  may  be  in  evidence, 

I  ii  for  the  trial  court,  in  each  case,  to  State  v.  Guild,  10  N.  J.  L.  163;  s.  c,  iB 

trmiDe.   a*  a    preliminary   question.  Am.  Dec.  404;  Young  v.  Slate,  68  Ala. 

Mhtr  the  confession  waa  made  with  569;  Brister  v.  State,  36  Ala.  107:  Bob  v. 

:  de^e  of  freedom  which  ought  to  State,  33  Ala.  560;  Redd  -v.  Slate.  68  Ala. 

uion  its  admissEon:  and  unless  there  492.     Any  act,  declaration,  or  admission 

unifnt  error  in  the  ruling,  its  admis-  received  as  evidence,  the  jury  should  take 

\  should  not  cause  a  reversal  of  the  and    consider    In    connecdoo   with    ihe 

EUKni.    State  v.   Patterson,  73   Mo.  circumstances  under  which  it  was  done 
or  made.     If.  in  view  of  all  the  circum- 

Jimpeiency  of  confessions  is  a  pre-  stances,  the  jury  are  not  satisfied  that  ihe 

ioary  inquiry   for    the   court,   which  confessions  were  made  freely,  voluntarily, 

iildnotadmi(  them  unless  they  clearly  and  intelligently;  if  Ihey  believe  that  they 

Ku  to  have  been  made  in  such  a  man-  originated  from  fear  of  present  peril,  at 

as  to  be  evidence,  and  should  exclude  hopes  of    personal   benefit,   excited  by 
3  C.  of  L.— 30                                   465. 


M»t  fa*  IN*  CONFESSIOIi^S.  ui.  i«ta 

oihcrs.  supposed — fairly  and  reasonably  (oxicating  liquors  were  ihc4  t»  Mi 

supposed — to  have  the  autbotity  lo  assure  confession,  Ihe  confessioa  will  nat  b 

the  bcnefii  or  to  avert  the  danger;  or  the  jected.     Stale  v.   Hopkirk,  84  Ho. 

confessions  are  not  harmonious  and  con-  State  v,  Patterson,  73  Mth  i^j;  Sta 

sistent  with   the   other  evidence, — Lhey  Phelps.  74  Mo.  laS;  Lcviso>  v.  Stat 

should  reject, them  as  wanting  in  credibil-  Ala.  510. 

ity,  or  as  not  enlillcd  to  weight  in  passing         Mr.  Taylor  says  (1  Taylor's  Ev., 

upon  Ihe  question  of  guilt  or  innocence.  Ed.  g  807):  "  What  language  is  suA 

But  although  they  may  regard  the  con-  to  conslilu[e  such  inducemcBt  ot  tl 

fessions  as  springing  from  the  hopes  or  remains  undElermined;  and  here  lb 

fears  of  the  accused  unduly  excited,  yet  ported  decisions  certainly  furnish  a 

if  there  is  evidence  corroborating  ihem,  unsatiifaclory  guide.     Sooae  reason 

or  if  they  are  harmonious  and  consistent  be  given  for  applying  the  rule  10 

with  the  other  evidence,  if  of  their  truth  wotds  as  these:  '  Unless  yon  give 

'  tbey  have  no  reasonable  doubl,  the  con-  more  saiisfaciory  account.  I  will  laki 

fession   should    be  accepted    and   acted  before  a  magistrate.'     R.  v.  Tbooi) 

upon  by  them.     Young  v.  State,  68  Ala.  i  Lea,  agi ;  R.  !.  Luckhurst.  P.  &  D. 

560;  Brister  v.  State,  36  Ala.  107.  R.  v.  Richards,  j  C.  &  P.  318.     '  I( 

In  Com.  f .  Piper,  12a  Mass.  185,  the  will  tell  me  where  my  goods  arc,  1 

court    says:     "  When    a    confession    is  be  favorable  to  you.'     R.  v.  Cass,  i 

offered  in  a  criminal  case,  and  the  de-  393,   n.    a;  Boyd    v.   State,   a   Hui 
leitdBDl  objects  that  he  was  induced  to  '  (Tenn.)  37.     '  I  only  want  my  mt 

make  it  hy  threats  or  promises,  it  neces-  and   if  you   give   me  that,  you  ma 

saiily  devolves  upon  the  court  to  deier-  to  the   devil'      R.   r.  Jones,  R.  i 

mine   the   preliminary  question  whether  ija.     'It  you  will  not  tell  all  you  1 

such  [nducemenis  were  shown;  and  the  about  it,  of  course  we  can  do  not^ 

finding  of  the  court  upon  this  question  R.  v.   Partridge.  7  C.  &   P.  551- 

cannot  be  revised  upon  a  bill  of  excep-  are  under  suspicion  of  this,  and  yoi 

lions,  unless  it  involves  some  ruling  io  better  lell  all  you  know.'     R.  v.  \ 

matter  of  Uw,  or  the  whole  evidence  is  ston.  4  C.  &  P.  3S7:  R.  v.  Cheven 

reported  with  a  view  of   submitting  its  F.   &   F,    833.      '  The   wMch   has 

sufficiency  to  the  appellate  court.     If  the  found,   and  if   you  do  not  tell  nK 

presiding    judge   is   satisfied   that   there  your  partner  was.  I  will  commit  y< 

were  such  inducements,  the  confession  is  prison.'     R.  v.   Parratt,  4  C.  ft  P. 

to  be  rejected;  if  he  is  not  satisfied,  the  R.   v.   Upcburch.    i    Mood.   C.   C. 

evidence  is  admitted.     But  if  there  is  any  '  You  had  belter  split,  and  not  sulfi 

confticl  of  testimony,  or  room  for  doubt,  all  of  them.'     R.  v.  Thomas,  6.  C. 

the  court  will  submit  this  question  to  the  353.     But  when  confessions  have 

jury,  with  insiruclions  that  if  they  are  rejected  in  consequence  of  such  ex 

satisfied  that  there  were  such  inducements  sloos  as  the  following  having  beeo 

they  shall  disregard  and  reject  Ihe  coit'  '  It  will  be  better  for  you  to  speal 


CONFESSIONS. 


aad  TAlvBtarr. 


in  r<nir  defence  we  shall  be  ready  to  said  was  do[  adrtiissible.  R.  v.  Mills.  6 
[.  oricad  lo  assist  you.'  R.  v.  Mot-  C.  &  P.  146.  So  wberc,  on  an  indkiment 
.  1  M.  ft  R.  514, — in  these  and  the  for  administering  arsenic,  it  appeared 
'  cases  it  is  only  too  apparent  that  that  the  surgeon  who  was  called  io  la* 
Lice  add  common-sense  have  been  sac-  the  prisoner,  and  said  to  her,  "  Yon  are 
tA  on  ihc  ihrlnc  of  merry.  Indeed,  under  a  suspicion  of  this,  and  you  had 
judges  ihemseWes  have  of  late  years  betler  Icll  all  you  know,"  ii  was  held  that 
le  LO  ifab  conclusion,  and  alter  a  sol-  a  slalemenl  made  after  this  to  the  sur. 
1  discussion  of  the  subject  iache  court  geon  was  inadmissible.  R.  v.  Kingston, 
mminal  appeal,  they  have  expressly  4  C.  &  P.  387.  So  where  it  appeared,  on 
■emiied  the  last  three  decisions  cited  an  indictment  for  larceny,  thai  the  pris- 
:t.  being  in  the  custody  of  a  constable, 
the  latter  said  lo  the  prosecutor,  "You 
of  confeS'  must  not  use  any  threat  or  promise  to  ■ 
the  prisoner,"  and  immediately  after  this 
the  prosecutor  said  lo  the  prisoner,  "  1 
shoald  be  obliged  to  you  if  you  would  tell 
us  what  you  know  about  it;  if  you  will 
not,  we.  of  course,  can  do  nothing;  I 
shall  be  glad  if  you  will."  The  confes- 
sion was  held  inadmissible;  Palleson,  J., 
saying,  "  I  think  this  is  a  distinct  prom- 
ise; what  could  the  prosecutor  mean  by 
saying,  that  if  the  prisoner  would  not 
teli,  ihey  could  do  nothing,  but  that  if 
the  prisoner  did  tell,  ihcy  would  do  some- 
thing for  him  ?"  R.  v.  Patridge.  7  C.  & 
P.  55'- 

The  sheriff  and  State's  attorney  talked 
with  the  respondent  while  in  jail.  The 
sheriff  first  testified  ihai  no  indacemenis 
confess  were  held  out.  but  afterwards 
id  "that  he  presumed  he  and  the 
Where,  on  an  indictment  for  robbery,  a  Stale's  aiiorncy  boih  told  the  respondent 
HHs  stated  that  he  had  said  to  one  of  it  would  be  belter  for  her  to  tell  the 
:  prisoners.  "  Vou  had  betier  split,  and  whole  story,  and  the  punishment  would 
I  saffer  for  all  of  them."  the  sialemeni  be  likely  to  be  tighter."  Held,  that  his 
ibe  prisoner  was  rejected.  R.  v.  testimony  was  not  admissible.  State  v. 
onias,6  C.  &  P.  353.  So  where  a  per-  Day,  55  Vl  jro;  s.  c.  4  Am.  Cr.  Rep. 
I  Mid  to  the  prisoner  in  the  police  bar-     jio. 

ki.  -'II  any  other  person  had  10  do  in  Where  A,  whose  properly  was  stolen, 
case,  it  is  betler  you  shonid  lei!;"  the  said  10  B,  "  You  had  better  return  that 
tnnent  there  made  by  the  prisoner  was  chair,"  and  B  replied  he  would  do  so. 
tatA.     Moody's  Case.  2  Crawf  &  D.     hild  inadmissible.     Lacey  v.   Sute,   5B 


'hich  are  discreditable 

the  law.    So  anxious  was  I 

«  lime  to  exclude  evidence 

>ns.  ihal  exhortations  not  to  tell  lies. 

1 10  speak  ihe  Itulfa,  have  been  deemed 

cly  10  induce  a  false  acknowledgment 

guilt;  and.  consequently,  admissions 
tde  j(ier  such  exhortations  have  more 
in  ooce  been  rejected.  But  this  para- 
lita)  opinion  is  now  happily  exploded." 
At  10  what  shall  be  considered  as  a 
imise  or  inducemenl,  saying  to  Ihe 
isoDcrthat  it  would  be  bcUer  for  bini 
ic  did  confess,  is  sufficient  10  exclude 
:  confession,     a  East  P.  C.  c.  16,  §  94, 

659;  Newman  v.  State.  4g  Ala,  g;  s. 

1  Am,  Cr.  Rep.  173;  People  v.  Bar- 
.  49  Cal.  34a:  Sute  v.  Day,  S5  Vt,  510; 
c.,4  Am.  Cr.  Rep.  510.   Compart  Com. 

Mitchell.  117  Mass.  431:  Fonts  v. 
ite.  S  Ohio  St.  98;  Kelly  v.  Sute,  7a 


C.  Joy.  i: 

ni  (or  larceny,  a  witness  proved  that 
had  said  to  the' prisoner.  "  It  would 
'e  been  better  if  you  had  lold  al  first;" 
statement  of  Ihc  prisoner  was  re- 
led;  Gumey.  B.,  saying,  "  That  is  an 
ucement.  It  amounts  lo  this.  Ihai  if 
loDid  have  been  belter  then,  it  would 
better  now.     1  think  it  hardlv  safe  to 


indict-    Ala.  385. . 

mfession  was  obtained  from  a  -^ 
weak-minded  person  tinder  arrest  for  / 
crime,  by  telling  him  that  the  best  thing 
he  could  do  was  to  own  op,  giving  him 
drink,  and  taking  him  in  irons  to  a  law- 
yer's office,  wberc  he  was  interrogated 
with  boiled  doors  and  in  ihe  presence  of 
those  who  were  hostile  to  him,  and  where 
Ihe  evidence  after  that. 
ilklfy,  6  C.  &  P.  t7S- 

Vbrrea  constable,  whilst  he  had  apris-     was  not  voluntary,  a 
rr  in  custody  on  a  charge  of  larceny,     against  bim.     Flagg  ■v.  People.  40  Micb. 
cd  bim  whether  be  had  committed  the     706. 

Miy,  which  he  denied,  and  then  said,  Where  a  prisoner  was  told  by  the  com- 
[  is  no  use  for  yon  to  deny  it.  for  there  milting  magistrate.  "  If  you  do  not  tell 
he  man  aod  boy  who  will  swear  ihat  Ihe  truth  I  will  commit  yon."  heU,  that 
7  saw  you  do  it;"  Gumey.  B,,  held  the  confession  was  noiadmisaible.  Com. 
I  this  was  an  inducement  to  say  some-  n.  Harman,  4  Pa.  St.  a6<).  . 
i(,  aod  therefore  what  the  prisoner  Where  an  officer  said  to  a  prisoner 
407 


and  sworn  to.     Held,  that  the  confession 


Xut  ba  IkM                          CONFESSIONS.  u«.  t^ 

olbere.  supposed — fairly  and  reaBonably  loxjcating  liquors  were  «ac4  l»  Mi 

supposed — [o  have  the  authority  to  assure  confession,  tbe  confessioa  will  nM  1 

the  benefit  or  to  avert  the  danget;  ot  the  jectcd.     State  v.  Hopkirk.  i4  Moi 

confessions  are  not  hatmonious  and  con-  Slate  v.  Patterson.  73  Mth  b^;  Sii 

siaient  nith   tbe   other  evidence, — Ihey  Phelps.  74  Mo.  laS;  Levisoa  f.  Sui 

should  reject. them  aa  wanting  in  ctedibil-  Ala.  530. 

ily,  or  as  not  entitled  to  weight  in  passing  Mr.  Taylor  says  (l  Taylor's  Ev. 

upon  the  question  of  Ruill  or  innocence.  Ed.  §  S07):  "  What  language  is  suB 

But  although  Ihey  may  regard  the  con-  to  constitute  such  inducement  oi  I 

fesiions  as  springing  (torn  tbe  hopes  or  remains  undetermined:  and  here  tt 

fears  of  the  accused  unduly  excited,  yet  potted  decisions  certainly  furnish  a 

if  there  is  evidence  corroborating  them,  unsatisfactory  guide.     Some  reason 

or  if  they  are  harmonious  and  consistent  be  given  for  applying  tbe  rule  to 

with  the  other  evidence,  if  of  their  truth  noids  as  tbese:  'Unless  yon  give 

they  have  no  reasonable  doubt,  the  con-  more  taiisfaclory  account.  I  will  lak 

feision   should    be  accepted    and   acted  before  a  magistrate.'     R.  i;.  Thom 

upon  by  them.     Young  v.  Slate.  68  Ala.,  i  Lea.  agi;  R.  i'.  Luckhursi,  P.  &  D 

jte;  Brister  v.  State,  ab  Ala.  107.  R.  v.  Richards.  5  C.  &  P.  318.     '  1 

In  Com.  V.   Piper,  120  Mass.  iBj,  the  will  tell  me  where  my  gixxji  arc.  I 

cnurt    says:     "When    a   confession    is  be  favorable  to  you-'     R,  v.  Cass,  i 

offered  in  a  criminal  case,  and  the  de-  393.   n.   a;  Boyd    v.    State,   a   Hu 

fendant  objects  that  he  was  induced  to  '  <Tenn.)  37.     '  I  only  want  my  mi 

make  it  by  threats  or  promises,  it  neces-  and   if  you   give   me  that,  you  mi 

s*r ily  devolves  upon  the  court  to  deter-  to  the   devii.'      R.   i'.   Jones,   R.  J 

mine   the   preliminary  question  whether  IJI.     'If  you  will  not  tell  all  you 

sttch  inducements  were  shown;  and  the  about  it,  of  course  we  can  do  notl 

finding  of  the  court  upon  this  question  R.  v.   Partridge.  7  C.  &  P.  551. 

cannot  b«  revised  upon  a  bill  of  eicep-  are  under  suspicion  of  this,  and  yoi 

tions,  unless  it  involves  some  ruling  in  better  tell  all  you  know.'     R.  v.  I 

matter  of  law.  or  the  whole  evidence  is  ston.  4  C.  &  P.  387:  R.  v.  Cheren 

reported  with  a  view  of  submitting  its  F.   &    F.    833.      '  The   watch   has 

sufficiency  to  the  appellate  court.     If  the  found,   and  if   you  do  not  tell  me 

presiding   judge   is   satisfied   that   there  your  partner  was,  I  will  commit  y 

were  such  inducements,  the  confession  is  prison.'     R.  v.   Parralt.  4  C.   &  P 

to  be  rejected;  if  he  is  not  satisfied,  the  R.   v.    Upchurch,    i    Mood.  C.   C. 

cvideitce  Is  admitted.     But  if  there  is  any  '  You  had  belter  split,  and  not  suRi 

confiict  of  testimony,  or  rt>om  for  doubt,  all  of  them.'     R.  v.  'Thomaa.  6.  C. 

the  court  will  submit  this  question  to  the  353.     But  when  confessions  have 

jury,   with  instructions  that  if  they  are  rejected  in  consequence  of  such  ei 

satisfied  that  there  were  such  inducements  sions  as  the  following  having  bc«i 

they  shall  disregard  and  reject  the  con*  '  It  will  be  belter  for  you  to  spea 

feision."    This  seems  to  place  the  matter  iruth.'     R.  v.   Gamer,  a  C.   &   K. 

upon  the  proper  foundation,  and  properly  '  The  iuspecior  tells  me  you  make  b 

guards   and   protects   the  rights   of    the  breaking  tools;  if  so.  you  had  betli 

accused.     Com.  v.  Preece,  5  N,  Eastn.  the  truth,  it  will  be  belter  for  you. 

Rep.   IMass.)  494:    Com.   v.   Nott.    135  v,  Fennell.  L.  R.  7  Q.  B.  D.  147. 

Mass.  369;  Com.  v.  Smith,  119  Mass.  305;  of  no  use  to  deny  it,  for  there  ar 

Com.  V.  CuBee,   loS  Mass.  185:   People  man  and  boy  who  will  swear  the] 

V.  Barker.  37  N.  Westn.  Rep.  (Mich.)  539.  you  do  it.'     R.  v.  Mills,  6  C.  &  P 

It  is  by  no  means  necessary  that  the  'Now.   be  cautious  in  the  ansn — 

confession  be  spontaneous,  otherwise  no  give  me  to  tbe  questions  I  am  j 

coafession  ever  made  would  be  receiva-  put   to   you   about   this   watch.' 

ble.    It  is  only  where  the  confession  may  Fleming.  I  Arm.  M.  &  O.  330. 

be  said  to   be  eilorted.   dragged   reluc-  ever  you  say  will  be  taken  down  1 

(anily  from  the  breast  of  the  prisoner,  against  you.'     R.  v.  Harris,  i  C< 

through  exciting  his  hopes  or  practising  106.     '  Do  not  say  anything  to  p 

on  his  fears,  by  some  promise  or  some  yourself,  as  what  yoa  say   I  si 

threat,  that  the  confession  subsequently  down,  and  it  will   be  used  for 

made  is  inadmissible,  and  a  mere  adjura-  against  you  at  your  trial.'     R.  1 

lion   to   speak   the  truth,  no   threats  or  8  C.  &  P.  140-     '  What  you  arc 

promises   being  employed,  or   if   it   be  with  is  a  very  heavy  i^cnce,  ■ 

apparent  that  there  was  no  connection  must  be  very  careful  in  Miakingai 

between  the  promise  or  threat  and  the  ment  to  me  or  twybody  else,  iJ 

confession,  or  that  trick  or  ani&cc  or  in.  tqnd  to  injure  you;  but  anythioc 


Bit  bi  Tim  confessions.  ud  TduUrr. 

T  In  jma  defence  we  shall  be  ready  to  aaid  mas  not  admissible,  R.  v.  Mllla,  6 
IT.  or  send  ID  assist  you.'  R.  v.  Mor-  C.  &  P.  146.  So  where,  on  an  indklment 
n.  1  H.  &  R.  !;i4. — In  these  and  the  for  administering  arsenic,  it  appeared 
:e  cues  it  is  only  loo  apparent  that  that  the  surgrion  who  was  catted  in  (aw 
Eiicc  and  common-sense  have  been  sac-  the  prisoner,  and  said  to  her,  "Von  are 
iced  on  the  shrine  al  merry.  Indeed,  under  a  suspicion  of  this,  and  you  had 
t  jodges  ihemselvea  have  of  late  years  beiler  tell  all  you  know,"  it  was  held  that 
me  to  ihb  conclusion,  and  alter  a  sol-  a  statement  made  after  this  to  the  sar- 
in discussion  of  the  subject  in  the  court  geon  was  inadmissible.  R.  v.  Kingston, 
criminai  appeal,  they  have  expressly  4  C.  &  P.  387.  So  where  it  appeared,  on 
crraled  the  last  three  decisions  cited  an  indEdment  for  larceny,  that  (he  pris- 
oft.  as  cases  which  are  discreditable  oner,  being  in  the  custody  of  a  constable, 
Ost  law.  So  anxious  was  the  coort  at  the  latter  said  to  the  prosecutor,  "  You 
c  lime  to  exclude  evidence  of  confes-  must  not  use  any  threat  or  promise  to  ' 
US.  ihat  exhortations  not  to  tell  lies,  [he  prisoner,"  and  immediately  after  this 
110  speak  the  truth,  have  been  deemed  the  prosecutor  said  to  the  prisoner,  "1 
elf  to  induce  a  false  aclcnowledgmenc  should  be  obliged  to  you  if  you  would  tell 
piilt;  and.  conseqaenity,  admissions  us  what  you  know  about  it;  if  you  will 
lie  dfler  such  exhortations  have  more  not,  we,  of  course,  can  do  nothing;  I 
in  once  been  rejected.  But  this  para,  shall  be  glad  if  you  will,"  The  confes- 
ticalopinion  is  now  happily  exploded."  sion  was  held  inadmissible;  Patteson.  J., 
'ii  to  what  shall  be  consider^  as  a  saying,  "  1  think  this  is  a  distinct  prom- 
imise  or  induceinent.  saying  to  the  ise;  what  could  the  prosecutor  mean  by 
loner  that  it  would  be  better  for  him  saying,  that  if  the  prisoner  would  not 
ic  did  confess,  is  sufficient  to  exclude  lell,  they  could  do  nothing,  but  that  if 
confession.  3  East  P.  C.  c.  16.  §94,  the  prisoner  did  tell,  they  would  dosotne- 
6jg;  Newman  v.  State,  49  Ala.  9:  s.  thing  tor  him  ?"  R.  f.  Patridge,  7  C.  & 
t  Am.   Cr.  Rep.  173:  People  w.  Bar-  P.  S5"- 

49  Cal.  343;  Slate  v.  Day,  55  Vt.  510;        The  sheriff  and  State's  attorney  talked 

-.4  Am.  Cr.  Rep.  510.    Compart  Com.  with   the    respondent  while  in  jail.      The 

Mitchell.    117   Mass.   431;    Fouts   v.  sheriff  first  testified  that  no  inducements 

tt.  8  Ohio  St.   98;  Kelly  v.  State,  7a  to  confess  were  held  out,  but  afterwards 

1. 244.  said    "  Ihat    he   presumed    he    and   the 

fbere.  on  an  indictment  for  robt>ery,  a  Slate's  attorney  both  told  the  respondent 

nm  stated  that  he  had  said  to  one  of  it  would   be   better  for   her  10   idl   the 

prisoner*.  "  You  had  betiersplii,  and  whole  story,  and  the  punishment  would 

infer  for  alt  of  them."  the  statement  be  likely  to  be  tighter."    Ntid,  that  his 

ibe    prisoner    was    rejected.     R.    v.  testimony  was  not  admissible.     Stale  v. 

>nias.6  C.  &.  P.  353.   So  where  a  per-  Day,  55  Vt.  510;  s.  c.  4  Am.  Cr.  Rep. 

said  10  the  prisoner  in  the  police  bar-  510. 

ts.  '*  If  any  other  person  had  to  do  in         Where  A.  whose  property  was  stolen. 

case,  it  is  better  you  should  tell;"  the  said  to  B,  "  You  I) ad  better  return  that 

ement  Ihere  made  by  the  prisoner  was  chair."  and   B  replied  he  would  do  so. 

cted.     Moody's  Case,  a  Crawf.  A  D.  Aild  inadmissible.     Lacey  v.   State,   S* 

r.  Joy.  11.     So  where  on  an  indict-  Ala.  385.. 

It  for  larceny,  a  witness  proved  that        A   confession   was    obtained   from    a  "^ 

lad  said  to  the' prisoner.  "  It  would  weak-minded   person    under    arrest   for  / 

e  been  better  if  you  had  told  at  first:"  crime,  by  tetting  him  that  the  best  thing 

statement  of   the  prisoner  was   re-  be  could  do  was  to  own  up,  giving  him 

ed;  Gumey.  B.,  saying.  "  That  is  an  drink,  and  taking  him  in  irons  to  a  law- 

irement.     It  amounts  to  this,  that  if  yer's  office,   where  he  was  interrogated 

oald  have  been  better  then,  it  would  with  bolted  doors  and  in  the  presence  of 

letter  now.     I  think  it  hardly  safe  to  those  who  were  hostile  to  him.  and  where 

lit  the   evidence   after  that.       R.  o.  his  answers  were  taken  down  in  writing 

kley.  6  C.  ft  P,  175.  and  sworn  to.      Held,  that  the  confession 

'berea  constable,  whilst  he  had  aprls-  was  not  voluntary,  and  <»>uld  not  be  used 

r  in  custody  on  a  charge  of  larceny,  against  him.     Flagg  v.  People,  40  Mich. 

■A  him  whether  he  liad  committed  the  706. 

ny.  whicb  he  denied,  and  then  said,         Wliere  a  prisoner  was  told  by  the  com- 

ii  noose  for  you  to  deny  it,  for  there  mitting  magistrate,  '■  If  you  do  not  tell 

>e  man  and  boy  who  will  swear  that  the  truth  I  will  commit  yon."  ktU,  tliat 

'saw  you  do  it;"Gnrney,  B..  held  the  confession  was  not  admissible.   Com. 

this  was  an  inducement  to  say  some-  v.  Harman,  4  Pa.  St.  a6q.  . 
g,  aad   therefore  what  the  prisoner        Where   au   officer  said   to  a   prlfimer 
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Qlbera,  supposed — fairly  and  rewoDably  tozicating  liqnorawere nacd  toiada 

supposed — to  have  tfaeauthorily  lo assure  confession,  [he  confessioa  will  aw  bi 

[be  benelit  or  lo  avcri  the  danger;  or  the  jected.     State  i'.   Hopkuil.  8it  Ito. 

coDfessions  are  not  harmonious  and  con-  Slate  v.  Patterson.  73  Hoi  695;  Slal 

sistenl  nicb   ihe   ocber  evidencc.^lhcy  Phelps.  74  Mo.  izS;  LevisMk  v.  Sua 

should  reject.lhera  as  wanting  in  credibil-  Ala.  5«i. 

iiy,  or  as  not  entitled  to  weight  in  passing         Mr.  Taylor  says  (1  Taylor's  Et., 

upon  the  question  of  piWl  or  innocence.  Ed.  §  Soy):   "  What  language  is  SuOi 

But  although  they  tnay  regard  the  con-  10  constiiule  such  inducement  or  tl 

fessions  a*  springing  Irom  the  hopes  or  remains  undetermined:  and  here  thi 

fears  of  the  accused  unduly  excited,  yet  ported  decisions  certainly  furnish  ■ 

if  there  is  evidence  corroborating  then),  unsatisfactory  guide.     Some  leason 

or  if  they  are  harmonious  and  consistent  be  given  for  applying  the  rule  10 

with  the  other  evidence,  if  of  their  truth  words  as  these:  '  Unless  yon  give  1 

they  have  no  reasonable  doubt,  the  con-  more  satisfactory  account.  I  will  take 

fession   should    be  accepted    and   acted  before  a  magislTale. '     R.  v.  Thooip 

upon  by  them.     Young  v.  Slate,  68  Ala.  i  Lea.  291:  R.  v.  Luckhurst,  P.  &  D. 

56g;  Brister  v.  State,  J6  Ala.  107.  R.  v.  Richards,  5  C.  &  P.  318.     '  If 

In  Com.  V.  Piper,  I30  Mast.  iBs,  the  will  tell  me  where  my  goods  are.  I 

cnurt    says:     "When    a    confession    is  be  favorable  to  you.'     R.  f.  Cass,  i 

oflered  in  a  criminal  case,  and  the  de-  393,   n.   a;  Boyd    v.    Slate,    >   Hui 

leDdanl  objects  that  he  was  induced  to  '  (Tcnn.)  37.     '  I  only  want  my  mo 

make  it  by  threats  or  promises,  it  neces-  and   if  you   give   me  that,  you  mai 

sari ly  devolves  upon  the  court  to  deter-  to  the   devil.'      R.   r.   Jones,   R.  & 

mine   the   preliminary  question  whether  ija.     'If  you  will  not  tell  all  you) 

such  inducements  were  shown;  and  the  about  it,  of  course  we  can  do  noih 

finding  of  the  court  upon  this  question  R.  v.   Partridge,  7   C.  &  P.  551.     ' 

cannot  be  revised  upon  a  bill  of  excep-  are  under  suspicion  of  this,  and  you 

tions,  unless  it  involves  some  ruling  in  better  tell  all  you  know.'     R.  v.  % 

matter  of  law.  or  the  whole  evidence  is  ston,  4  C.  &  P.  387;  R.  v.  Cbcveni 

reported  with  a  view  of  submitting  its  F.    k   F.    833.      '  The   watch   has 

sufficiency  to  the  appellate  court.     If  the  found,   and  if   you  do  not  icU  nc 

presiding    judge   is  satisScd   that   there  your  partner  was,  I  will  commit  yt 

were  such  inducements,  the  confession  is  prison.'     R.  v,   Parratt.  4  C.   ft  P. 

to  be  rejecicd;  if  he  is  not  Satisfied,  the  R.   v.   Upchurch,    1    Mood.  C.   C. 

evidence  is  admitted.     But  if  there  is  any  *  You  had  better  split,  and  not  suffe 

conflict  of  testimony,  or  room  for  doubt,  all  of  them.'     R.  v.  Thomas.  6.  C.  1 

the  court  will  submit  this  question  to  the  353.     But  when  confessions  have 

jury,  with  instructions  that  if  they  are  rejected  in  consequence  of  such  ei| 

satisfied  that  there  nerc  such  inducements  sions  as  the  following  having  been  1 

they  shall  disregard  and  reject  Ihe  con-  '  It  will  be  better  for  you  to  speal 

fession."    This  seems  lo  place  Ihe  matter  truth.'     R.  v.   Gamer,   3  C.   &  K. 

upon  the  proper  foundation,  and  properly  '  The  inspector  tells  me  you  make  hi 

guards  and   protects   the   rights  of    the  breaking  Tools;  if  so.  you  had  bell« 

accused.     Com,  v.  Prcccc,  5  N.  Eastn.  the  truth,  it  will  be  belter  for  you.' 

Rep.   fMass.)  494;    Com.   v.    Nott.    135  v.  FenncU,  L,  R.  7  Q.  B.  O.  147.     ' 

Moss.  a6g;  Com.  v.  Smith,  119  Mass.  305;  of  no  use  lo  deny  it.  for  there  art 

Com.  V.  CuQee,   loS  Mass,  2S5:   People  man  and  boy  who  will  swear  thev 

V.  Barker,  37  N.  Westn.  Rep,  (Mich.)  539.  you  do  it."     R.  v.  Mills,  6  C.  &  I 

It  is  by  no  means  necessary  thai  the  *  Now.   be  cautiotis  in  the  answei 

confession  be  spontaneous,  otherwise  no  give  me  10  ih«  questions  I  am  go 

confession  ever  made  would  be  receiva-  put   to   you   about   this  watch.' 

ble.    It  is  only  where  the  confession  may  Fleming,  i  Arm.  M.  &  O.  330.     ' 

be  said  to   be  extorted,   dragged   reluc-  ever  yon  say  will  be  taken  down  an 

lantly  from  the  breast  of  the  prisoner,  against  you.'     R.  v.  Harris,  I  Cox 

through  exciting  his  hopes  or  practising  106.     '  Do  not  say  anything  10  pn 

on  his  fears,  by  some  promise  or  some  yourself,   as  what  yoa  say   1  staal 

threat,  that  the  confession  subsequently  down,  and  it  will   be  used  for   j 

made  is  iiMdmlssible.  and  a  mere  adjura-  against  you  at  your  trial.'     R.  v. 

lion   to  speak   tbe  truth,  no   threats  or  S  C.  &  P.  140.     '  What  you  ar«  cl 

promioea   being  employed,  or   if   it   be  with  is  a  very  heavy  oflence,  an 

apparent  that  there  was  no  connection  must  be  very  carefnl  in  making  any 

ttetween  tbe  protnise  or  threat  and  the  ment  lo  me  or  anybody  else,  Iba 

confeasion.  or  that  trick  or  artifice  or  in-  i^nd  to  injure  you;  but  anyiliiiic  y 
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'  in  jour  defence  we  shall  be  ready  to  said  was  not  aditiissible.     R.  v.  Mills,  6 

a.  m  send  lo  usist  you.'     R.  v.  Mor-  C.  &  P.  146.  So  where,  on  an  iDdictmeni 

,  1  M.  ft  R.  514, — in  these  and  ihe  for  administering   arscnk,   il    appeared 

;  cues  it  is  only  too  apparent  that  that  the  sur^on  who  was  called  in  saw 

lice  and  coroinon-sense  have  been  sac-  the  prisoner,  and  said  to  her,  "Yon  are 

ccd  on  tbe  shrine  of  merry.     Indeed,  under  a  BUBpicion  of  lliis.  and  you  had 

judges  ibemsclrc*  have  of  late  yeara  better  lell  all  you  know,"  it  was  held  that 


in  of  til 


snbjec 


n  the  CI 


Bsible. 


Soai 


exclude  evidence  of  confes- 
Mis,  ihai  exboTtaiions  not  to  tell  lies, 
1 10  speak  the  truth,  have  been  deemed 
tly  (o  induce  a  false  acknowtedgmeni 
guilt;  and.  conseqaenlly.  admissions 
Kjcdfter  sDch  exhortations  have  more 
In  once  been  rejected.  But  this  para- 
licalopinion  is  now  happily  exploded."  sion  1 
As  10  what  shall  be  considered  as  a  Eayin| 
isaiit  or  inducement,    saying 


ipressly    4  C.  &  P.  3B7.     So  where  it  appeared,  on 
cited     an  indictment  for  larceny,  that  the  pris- 
iiablc     oncT.  being  in  the  custody  of  a  constable, 
the  latter  said  to  the  prosecutor,   "  Vou 
must  not  use  any  threat  or  promise  to    ■ 
the  prisoner,"  and  Immediately  after  this 
the  prosecutor  said  10  the  pritoner,  "I 
should  be  obliged  to  youtf  yon  would  Tell 
us  what  you  know  about  it;  if  you  will 
not,  we,  of  course,  can   do   nothing:  I 
shall  be  gUd  if  you  will."    The  confei- 
held  inadmissible:  Paiteson,  J,. 
'  I  think  Ibis  is  a  distinct  prom- 
ild  the  prosecutor  it 


would  be  better  for  him     saying,  that   if   Ihe  prisoner  would   i 
M  did  conrcss,  is  safficieni  to  exclude     tell,  ihcy  could  do  nothing,  but  that  if 
confession.     3  East  P.  C.  c,  16,  §  94,     the  prisoner  did  tell,  [hey  would  do  sc 


659;  Newman  v.  State.  4g  Ala.  9;  : 
I  Am.  Cr.  Rep,  173;  People  v.  Bar- 
49  Cal.  J41-.  Slate  v.  Day,  55  Vl  JIO; 
:.,  4  Am.  Ct,  Rep.  510.  Coaifart  Com. 
Hilcbell,  ti7  Hasi.  431;  Fouts  v. 
It.  S  Ohio  St.  98:  Kelly  v.  State,  73 


'.  Patridge,  7  C.  & 


e.on  an  indictment  (or  robbery,  a 

stated  that  he  had  said  to  one  of 

prisoners.  "  You  had  bettersplil,  and 


thing  for  him  V 
P.  551- 

The  sherit!  and  State's  attorney  talked 
with  the  respondent  while  in  jail.  The 
sheriff  first  testified  that  no  inducemeais 
to  eonfese  were  held  out.  but  afterwards 
said  "that  he  presumed  be  and  the 
State's  Bilorney  bolh  told  the  respondent 
it  would  be  better  for  her  10  lell  the 
whole  story,  and  the  punishment  would 

:iuSer  for  all  of  them."  the  statement     be  likely  to  be  tighter,"     Iftld,  chat  his 
ibe    prisoner    was    rcjecled.     R,    v.     testimony  was  not  admissible.     Stale  v. 

omas.e  C.  &  P.  3S3.   So  where  a  per-     Day,  55  Vt.  510;  s.  c,  4  Am.  Cr,   Rep. 

I  said  to  ih«  prisoner  in  the  police  bar-     510. 

ks,  -'  If  any  other  person  had  to  do  in         Where  A.  whose  property  was  stolen. 

case,  it  is  better  you  should  tell;"  the     said  to  B,  "  You  had  better  return  that 

lenient  there  made  by  the  prisoner  was     chair,"  and   B  replied  he  would  do  so. 

Kied.     Moody's  Case,  z  Crawl.  &  D.     hild  inadmissible.     Lacey   v.   Slate.   5S 

C.Joy,  la.     So  where  on  an  indict-     Ala.  38;.. 

■onfession   was    obtained   from    a  --/' 
rest   for  ^ 

he  could  do  was  to  own  up,  giving  him 
drink,  and  taking  him  in  irons  10  a  law- 
yer's office,  where  he  was  interrogated 
with  bolted  doors  and  in  ihe  presence  ol 
those  who  were  hostile  10  him,  and  where 
his  answers  were  taken  down  in  writing 
and  sworn  lo.  //tid,  that  the  confession 
was  not  voluntary,  and  could  not  be  used 
against  him.     Flagg  v.  People,  40  Hich. 


for  larceny,  a  witness 
bad  said  to  Ihe'prisone 
•t  been  better  if  you  had  told  at  I 
suiement  of  the  prisoner  wa 
led;  Gumey.  B..  saying.  "  That 


proved  that 


weak-minded   person 


R.  V. 


FODJd  have  been  better  then,  it  would 
l)eiier  now.  1  think  it  hardly  safe 
nit  the  evidence  after  that. 
ikify.  6  C.  &  P.  17s, 
fberea  constable,  whilst  he  hadapris- 
T  in  custody  on  a  charge  of  larceny, 
ed  him  whether  he  had  committed  the  706. 
ray,  which  he  denied,  and  then  said.  Where  a  prisoner  was  lold  by  the  com- 
L  is  noDsc  for  you  to  deny  it.  for  there  milling  magistrate.  "  If  you  do  not  tell 
be  man  and  boy  who  will  swear  that  Ihe  truth  I  will  commit  you,"  ktU.  IhM 
1  saw  you  do  it;"  Gnrney,  B.,  held  the  confession  was  noi  admissible.  Com. 
I  this  waa  an  inducement  10  say  some-  v.  Harman,  4  Pa,  Si.  36q.  . 
ig.  aod  iberefoTe  what  tbe  prisoner  Where  an  officer  said  to  a  prisoner 
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oihers.  supposed — fairty  and  rcBsonably  toxjcating  liquors  were  noed  t»iad« 

supposed — to  bave  the  authority  lousure  confession,  the  confessioa  will  nMb 

the  bcnetit  or  to  avert  the  danger;  or  the  jected.     Stale  v.  Hopkiric,  S4  Mo. 

confessions  are  not  barmonioua  and  con-  Slate  v.  Pattersoo,  73  Hok  £95;  Siu 

sistent  with   ihc   other  evidence. — they  Phelps.  74  Mo.  118:  Levisoa  v.  Stan 

should  reject, [hem  ai  wanting  in  credibil-  Ala.  530, 

ity,  or  as  not  entitled  to  weight  in  passing  Mr.   Taylor  says  (i  Taylor's  Et., 

upon  the  question  of  guill  or  innocence.  Ed.  g  S07):  "  What  language  issufti 

But  although  they  may  regard  the  con-  to  constitute  such  inducement  or  tl 

fcssion  9  as  springing  from  the  hopes  oc  remains  undetertnincd :  and  henihi 

fcais  of  the  accused  unduly  excited,  yet  ported  decisions  certainly  furnish  a 

if  there  is  evidence  corroborating  itiem,  unsalUfaclory  guide.     Some  reason 

or  if  they  are  harmonious  and  consistent  be  given  (or  applying  the  rule  10  : 

with  the  other  evidence,  if  of  their  truth  wotds  as  these:  'Unless  yon  give  1 

they  have  no  reasonable  doubt,  ihc  con-  more  satisfactory  account.  1  will  take 

fession   should    be  accepted    and   acted  before  a  magistrate.'     R.  v.  Thomp 

upon  by  them.     Young  v.  Slate.  6a  Ala.  I  Lea,  391 ;  R.  v.  Lucbhursi,  P.  &  D. 

56g;  Brisler  v.  State,  36  Ala.  107.  R,  v.  Richards,  5  C.  &  P.  318.     '  11 

In  Com.  V.   Piper,  izo  Mass.  185,  the  will  tell  me  where  my  goods  are,  [ 

cnurt    says:     "  When    a   confession    is  be  favorable  to  you.'     R.  v.  Cass.  1 

offered  in  a  criminal  case,  and  the  de-  393,   n.   a;  Boyd    v.    State,   •   Hui 

lendani  objects  that  be  was  Induced  to  '  (Tenn.)  37.     '  I  only  want  my  mo 

make  it  by  threats  or  promises,  it  neces-  and   if  you  give   me  that,  you  ma; 

sari  1y  devolves  upon  the  court  to  deter-  to  the   devil.'      R.   v.   Jones,   R.  i 

mine   the   preliminary  question  whether  ijl.     '  It  you  will  not  lell  all  you  1 

snch  inducements  were  shown;  and  the  about  it,  of  course  we  can  do  nolh 

finding  of  the  court  upon  this  question  R.   v.  Partridge,  7  C.  &  P.  jji.     ' 

cannot  be  revised  upon  a  bill  of  excep-  are  under  suspicion  of  this,  and  you 

tions,  unless  it  involves  some  ruling  in  better  tell  all  you  know.'     R.  v.  ti 

matter  of  law.  or  the  whole  evidence  is  ston,  4  C.  &  P.  387:  R.  v.  Cbcvetii 

reporled  with  a  view  of  submitting  its  F,    &   F.    S33.      '  The   watch   has 

sufficiency  to  the  appellate  court.     If  the  found,   and  if   you  do  not  tell  me 

presiding    judge   is  satisfied   that   there  your  partner  was.  I  will  commit  yt 

were  such  inducements,  the  confession  is  prison.'     R.  v.   Parratt.  4  C.   &  P. 

to  be  rejected;  if  he  is  not  satisfied,  the  R.   v.   Upchurch,    i    Mood.  C.  C. 

evidence  is  admitted.     But  if  there  is  any  '  You  had  better  split,  and  not  snflc 

conflict  of  testimony,  or  room  for  doubt,  all  of  them.'     R.  v.  Thomas,  6.  C.  1 

the  court  will  submit  this  question  to  the  353.     But  when  confessions  have 

jury,  wiib  instructions  thai  if  they  are  rejected  in  consequence  of  such  cx\ 

satisfied  that  there  were  such  inducements  sions  as  the  following  having  been  1 

they  shall  disregard  and  rejeci  the  con-  '  It  will  be  better  (or  you  to  speak 

(ession."    This  seems  to  place  the  matter  truth.'     R.   v.   Garner,   3  C.   &  K. 

upon  the  proper  foundation,  and  properly  '  The  inspector  tells  me  you  make  hi 

guards  and   protects   ibe   rights  o(    the  breaking  tools;  if  so,  you  had  bctic 

accused.     Com.  c   Preece,  j  N.  Eastn.  the  truth,  it  will  be  belter  for  you.' 

Rep.   (Mass.)   4941    Com.   v.    Nolt.    135  v.  Fennell,  L.  R.  7  Q-  B.  D.  147.     ' 

Mass.  369;  Com.  v.  Smith,  119  Mass.  305:  of  no  use  to  deny  it.  for  there  art 

Com.  V.  CuBee,  loS  Mass.  285;   People  man  and  boy  who  will  swear  they 

T'.  Barker,  37  N.  Westn.  Rep.  (Mich.)  539.  you  do  it.'     R.  i'.  MilU.  6  C.  &  P. 

It  is  by  no  means  necessary  that  the  '  Now,   be  cautious  in  Ibe  answers 

confession  be  sponianeous,  otherwise  no  give  me  to  the  questions  I  am  goin 

confession  ever  made  would  be  receiva-  ^t   to   you   about   this   watch.'     B 

ble.    Il  is  only  where  the  confession  may  Fleming,  i  Arm.  M.  &  O.  330.     '  V 

be  said  to  be  extorted,   dragged   reluc-  ever  you  say  will  be  taken  down  and 

lantly  from  the  breast  of  the  prisoner,  against  you.'     R.  o.  Harris,  i  Cox  ( 

through  exciting  his  hopes  or  practising  to6.     '  Do  not  say  anything  10  prcji 

on  his  fears,  by  some  promise  or  some  yourself,   as  what  you  say   I  shall 

threat,  that  the  confession  subsequently  down,  and  it  will   be   used  (or  yo 

made  is  ioadmisaiblc.  and  a  mere  adjura-  against  you  at  your  trial'     R.  r.  D 

lion   to  spe«k   the  truth,  no   threats  or  8  C.  jc  P.  14a.     '  What  you  arc  cha 

promises   being  employed,  or   if   it   be  with  is  a  very  heavy  offence.  %aA 

apparent  that  there  was  no  connection  must  be  very  careful  in  making  any  i 

between  the  promise  or  threat  and  the  ment  to  me  or  anybody  else,  thai 

confession,  or  thai  trick  or  artifice  or  in-  i^od  to  injure  you;  but  utythnic  yon 
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>  ia  yoar  defence  ire  shall  be  ready  lo  said  was  nol  aditiissibte.     R.  v.  MJlla.  6 

«,  or  send  to  assist  jrou.'     R.  v.  Mor-  C.  &  P.  146.  So  where,  on  an  indkimeot 

a,  3  M.  ft  R.  f  14, — in  these   and  tbe  for  administering  arsenic,   it    appeared 

:c  cues  it  is  only  too  apparent  tfaat  that  the  surgeon  who  was  called  in  saw 

nice  and  coromon-Bense  have  been  sac-  the  prisoner,  and  said  to  her,  "Yon  are 

iced  on  the  shrine  of  merry.     Indeed,  under  a  suspicion  of  this,  and  yoD  had 

:  jodges  ibcmselves  have  of  late  years  belter  tell  all  you  knon."  it  was  held  that 

me  10  thb  conclusion,  and  altera  sol-  a  statement  made  alter  this  to  (bit  sur. 

in  discussion  of  ibe  subject  in  the  court  geon  was  inadmissible.     R.  v.  Kingston, 

criminBl  appeal,  they  have  expressly  4  C.  &  P.  387.      So  where  it  appeared,  on 

emiled  the  last   three  decisions  cited  an  indictment  for  larceny,  that  the  pris- 

lit.  as  cues  which  are  discreditable  oner,  being  in  the  custody  of  a  constable, 

[he  law.     So  anxious  was  the  coart  M  the  latter  said  to  the  prosecutor,   "  You 

t  lime  to  exclude  evidence  of  confes-  must  not  use  any  threat  or  promise  to   * 

IDS.  that  enhoTlaiions  not  to  tell  lies,  the  prisoner."  and  immediately  after  this 

1 10  speak  the  truth,  have  been  deemed  the  prosecutor  said  to  the  prisoner,   "  1 

ely  10  induce  a  false  acknowledgment  should  be  obliged  to  you  if  you  would  tell 

guilt;  and,  cooseqoemly,  admissions  us  what  yon  know  about  it;  if  you  will 

■te  after  such  exhortations  have  more  not.  we,  of  couise,  can   do   nothing;  I 

in  once  been  rejected.     Bui  this  para-  shall  be  glad  if  you  will."     The  confea- 

lical opinion  is  now  happily  exploded."  sion  was  held  inadmissible;  Palleson,  J.. 

ha  \a  what  shall  be  considered  as  a  saying,  "  I  think  this  is  a  distinct  prom- 

imise  or  inducement,    saying  to   the  iie;  what  could  the  prosecutor  mean  by 

toner  that  it  would  be  better  for  him  saying,  that   if   the  prisoner  wouU   not 

K  did  confess,  is  safficient  to  exclude  tell,  they  could  do  nothing,  tnit  thai  if 

: confession.     1  East  P.  C.  c.  16,  §94,  the  prisonerdid  lell,  ibey  would dosorae- 

659;  Newman  v.  Slate.  4g  Ala.  q;  s.  thing  for  him  ?"     R,  v.  Patridge,  7  C.  & 

I  Am.  Cr.  Rep.  173;  People  p.  Bar-  P.  55"- 

.  49Cal.  341 :  Stale  IT.  Day,  55  Vt.  510;  The  sheriff  and  State's  aitomey  talked 

:..4  An).  Cr.  Rep.  jio.   ComfanCam.  with  the  respondent  while  in  jail.     The 

Hiicbell,    ti7   Mass.   431;    Fonts   v.  sheriff  first  test i lied  that  no  inducements 

It,  g  Ohio  St.  98:  Kelly  v.  Swte,  73  to  confess  were  held  out.  but  afterwards 

1,144.  said    "that    he  presumed    he   and   the 

Vhere.  on  an  indictment  for  robbery,  a  State's  attorney  both  told  the  respondent 

nns  stated  that  he  had  said  10  one  of  it  would   be   better  for   her  l«   tell  tbe 

prisoners.  "  You  had  better  split,  and  whole  story,  and  the  punishment  would 

tuflerforallof  them."  the  statement  be  likely  to  be  lighter."    Neld,  (hat  bis 

tbe    prisoner    was    rejected.     R.    v.  testimony  was  not  admissible.     State  v. 

onus,  6  C.  &  P.  353.   So  where  a  per-  Day,  ss  Vt.  no:  s.  c.  4  Am.  Cr.  Rep. 

I  said  (o  the  prisoner  in  the  police  bar-  5 10. 

ks.  "  [f  any  other  person  had  to  do  in  Where  A.  whose  propeny  was  stolen. 

case,  it  is  better  you  should  tell;"  the  said  to  8.  "  You  had  belter  return  that 

lenient  there  made  by  the  prisoner  was  chair."  and   B  replied  he  would  do  so. 

raed.     Moody's  Case,  3  Crawf.  &  D.  krld  inadmissible.     Lacey  p.   Stale,   58       . 

C.Joy,  la.     So  where  on  an  indict-  Ala.  385,. 

nt  for  larceny,  a  witness  proved  that  A  confession  was  obtained  from  a  -y^ 
bad  said  to  the' prisoner.  "  It  would  weait-minded  person  under  arrest  for -^ 
le,  by  telling  him  thai  the  best  thing 
ould  do  was  to  own  up,  giving  him 
,,  ,  ^  „.  k,  and  taking  him  in  irons  to  a  law- 
It  amounts  to  this,  that  if  yer's  oflice.  where  he  was  interrogated 
been  belter  then,  it  would  with  bolted  doors  and  in  the  presence  of 
neiter  now.  1  tbink  it  hardlv  safe  10  those  who  were  hostile  to  him.  and  where 
nil  the  evidence  after  that.  R.  v.  bis  answers  were  taken  down  in  wriltng 
Ikley.  6  C.  ft  P.  175.  and  sworn  to.  HtlJ,  that  the  confession 
ITbere  a  constable,  whilst  he  had  a  pris-  was  not  voluntary,  and  could  nol  be  used 
r  in  custody  on  a  charge  of  larceny,  against  him.  Flagg  v.  People,  40  Micb. 
ed  him  whether  he  had  committed  the  706. 

•oj.  wbich  be  denied,  and  then  said.  Where  a  prisoner  was  told  by  tbe  com- 

1  is  DO  use  (or  yon  to  deny  il,  for  there  milling  magistraie,  "  If  you  do  not  tell 

be  man  and  boy  who  will  swear  that  ihe  truth  I  will  commit  you,"  keU.  thai 

r  saw  you  do  it;"  Garney,   B..  held  the  confession  was  not  admissible.   Com. 

L  this  was  an  inducement  to  say  some-  v.  Harman.  4  Pa.  St.  a6q.  . 

tg,   aod   llterefore  what  the  prisoner  Where   an   officer   said   to  a   prisoner 
4S7 
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others,  supposed — fairly  and   reasonably  (oxicnting  liquors  were  a»c4  tn  tKtm 

supposed — lo  have  tbeftutboriiy  toasiure  confession,  the  confessioo  will  nu  b 

ibe  benefit  or  to  avert  [be  danger;  or  the  jecied.     Slate  v.   Hopkirk,  84  Mo. 

GonfcMions  are  nut  harmonious  and  con-  Slate  v.  Patterson,  73  Mot  695;  SiiI 

sistent   with   the   other  evidence, — they  Phelps.  74  Mo.  laS;  LeviSM  c.  Siati 

should  reject.them  as  wanting  in  credibil-  Ata.  510. 

iiy,  ores  not  entitled  to  weight  in  passing         Mr.  Taylor  says  {i  Taylor's  Et.. 

upon  the  question  of  ){uilt  or  innocence.  Ed.  §  S07):  "  What  UnKuage  is  sufti 

But  although  they  may  regard  the  con-  to  constilule  such   inducement  or  it 

fessions  as  springing  from  the  hopes  or  remains  undeiermined :  and  here  tbi 

fears  of  the  accused  unduly  excited,  yet  ported  decisions  certainly  furnish  a 

if  there  is  evidence  corroborating  them,  unsatisfactory  guide.     Sddbc  irason 

or  if  they  are  harnionious  and  consistent  be  given  for  applying  the  rule  to  : 

with  the  other  evidence,  if  of  their  truth  woids  as  these:  '  Unless  yon  give  1 

(hey  have  no  reasonable  doubt,  the  con-  more  satisfactory  account,  I  will  take 

fession   should    be  accepted    and  acted  before  a  magistrate.'     R.  i;.  Thonip 

upon  by  them.     Young  v.  State,  68  Ala.  i  Lea.  391 ;  R.  v.  Luckhurst,  P.  &  D. 

5691  Brister  v.  Slate,  36  Ala.  107.  R.  v.  Richards.  5  C.  &  P.  3l3.     '  If 

In  Com.  V.  Piper,  130  Mass.  1B5,  the  will  tell  me  where  my  goods  arc,  [ 

court    says:     "  When    a    confession    is  be  favorable  to  you.'     R.  v.  Cass,  i 

offered  in  a  criminal  case,  and  the  de-  193,   n.   a;  Boyd    v.    State,   a   Hui 
lendant  objects  that  he  was  induced  to  '  (Tenn.)  37.     '  I  only  want  my  mo 

make  it  by  threats  or  promises,  it  ncccs-  and   if  you   give   me  that,  you  roa] 

sari ly  devolves  upon  the  court  to  deter-  to  the   devil.'      R.   i'.   Jones,   R.  & 

mine   the   preliminary  question  whether  153.     'If  you  will  not  tell  all  you  k 

such  inducements  were  shown;  and  the  about  it,  of  course  we  can  do  noth 

finding  of  the  court  upon  this  question  R.  v.   Partridge.  7  C.  &   P.  551. 

cannot  be  revised  upon  a  bill  of  excep-  are  under  suspicion  of  this,  and  you 

tions.  unless  it  involves  some  ruling  in  better  tell  all  you  know.'     R.  d.  K 

matter  of  law,  or  the  whole  evidence  is  ston.  4  C.  &  P.  367:  R-  v.  Cheveni 

reported   with  a  view  of  submitting  its  F.    &    F.    S33.      '  The   watch   has 

sufficiency  to  the  appellate  court.     If  the  found,   and  if   yon  do  not  tell  bk 

presiding   judge   is  satisfied   that  there  your  partner  was,  I  will  commit  yc 

were  such  inducements,  the  confession  is  prison.'     R.  v.   Parratt,  4  C.   ft   P. 

to  be  rejected;  if  he  is  not  satisfied,  the  R.   v.   Upchurch.    i    Hood.  C.   C. 

evidence  is  admitted.     But  11  there  is  any  '  You  had  belter  splii,  and  not  suCle 

coDftici  of  testimony,  or  room  for  doubt,  all  of  them.'     R.  v.  Thomas,  6.  C.  1 

the  court  will  submit  this  question  to  the  353.     But  when  confessions  have  1 

jury,  with  instructions  that  if  they  are  rejected  in  consequence  of  such  ex| 

satisfied  that  there  were  such  inducements  sions  as  the  following  having  been  i 

they  shall  disregard  and  reject  the  con-  '  It  will  be  better  for  you  to  speak 

fession."    This  seems  10  place  the  matter  truth.'     R.   v.   Garner,   3  C.   &   K. 

upon  the  proper  foundation,  and  properly  '  The  inspector  tells  me  you  make  hi 

guards   and   protects   the   rights   of    the  breaking  tools;  if  so.  you  had  better 

accused.     Com.  v.   Preece,  ;  N.  Easto.  the  inilh.  it  nrill  be  better  for  you.' 

Rep.   (Mass.)  494;    Com.   v.   Nolt,    135  v.  Fennell.  L.  R.  7  Q.  B.  D.  147.     ' 

Mass.  36g;  Com.  v.  Smith,  119  Mass.  305;  of  no  use  to  deny  it.  [or  there  arc 

Com.  V.  Cuftee,   108  Mass.  385;   People  man  and  boy  who  will  swear  they 

V.  Barker.  37  N.  Westn.  Rep.  (Mich.)  539.  you  do  it.'     R.  v.  Mills,  6  C.  4   P. 

Il  is  by  no  means  necessary  that  the  '  Now.   be  cautious  in  (he  answers 

confession  be  spontaneous,  otherwise  no  give  me  to  the  questions  I  am  goin 

confession  ever  made  would  be  receiva-  put   to   you   about   this  watch.'     R 

ble.    Il  is  only  where  the  confession  may  Fleming.  I  Arm.  M,  ft  O.  330.     '  ^A 

be  said  to  be  estorled,   dragged   rcluc-  ever  you  say  will  be  taken  down  and 

lantly  from  the  breast  of  the  prisoner,  against  you.'     R.  v.  Harris.  1  Cox  C 

through  exciting  his  hopes  or  practising  106.     '  Do  no(  say  aoylblBg  10  prcji; 

on  his  fears,  by  some  promise  or  some  yourself,   as  what  yon  say   I   shall 

threat,  that  the  confession  subsequently  down,  and  it  will   be  used  for   yoi 

made  is  inadmissible,  and  a  mere  adjurs-  against  you  at  your  triaL'     R.  v.  D 

lion   to  speak   the  truth,  no   threats  or  S  C.  ft  P.  140.     '  What  you  arc  du 

promises   being  employed,  or   if   it   be  with  is  a  very  heavy  oflcncc.  and 

apparent  that  there  was  no  connection  must  be  very  careful  in  making  any  s 

l>etwecn  the  promise  or  threat  and  the  ment  lo  me  or  anybody  else,  that 

confession,  or  that  trick  or  artifice  or  in-  i^d  to  injure  you;  butanytUag  jau 
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J  in  joat  defence  we  sball  be  readjr  to  said  was  not  adihissiblc.  R.  v.  Hills.  6 
IT.  or  send  lo  assist  jaa.'  R.  v.  Mor-  C.  &  P.  146.  So  where,  on  an  indictment 
a,  1  M.  A  R.  514, — in  these  and  the  for  administering  arsenic,  it  appeared 
:e  cues  it  is  ontj  too  apparent  that  that  the  surgeon  who  was  called  la  saw 
havebeen  sac-  the  prisoner,  and  said  to  her,  "  Yon  are 
erry.  Indeed,  under  a  suspicion  of  this,  and  you  had 
better  tell  ail  you  know,"  itwaaheld  (hat 
a  statement  made  after  this  lo  the  sur. 
geon  was  inadmissible.  R.  v.  Kingision. 
4  C.  &  P.  387.  So  where  it  appeared,  on 
for  larceny,  thai  the  piis- 


judges  themselves  have  of  tate  years 


iscnssion  of  the  subject  iollle  Court 
minal  appeal,  they  have  expressly 
ilrd  [he  last  three  decisions  ciied 
;  discreditable 


e  law.    So  ai 


B  the  c< 


exclude  evii 
OS.  ibal  exho nations 
t  [D  speak  ihe  truth,  have  been  deemed 
eij  10  induce  a  false  acknowledgment 
f^ilt;  and.  conseqoenily.  admissions 
■de  dfier  such  exhortations  have  more 
ID  once  been  rejected.  But  this  para- 
ikal  opinion  is  now  happily  expioded." 
Kt  to  what  shall  be  considered  as  a 


,    saying    t 


oner,  being  in  the  custody  of  a  constable. 
Ihe  latter  said  to  the  prosecutor,  "You 
must  not  use  any  threat  or  promise  to  ' 
Ihe  prisoner,"  and  immediately  after  this 
tbe  prosecutor  Said  to  the  prisoner,  "I 
should  be  obliged  to  you  if  you  would  tell 
us  what  you  know  about  it;  if  you  will 
not,  we.  of  course,  can  do  nothing;  I 
shall  be  gUd  if  you  will."  The  confes- 
sion was  held  inadmissible;  Palteson,  J.. 
saying.  "  1  think  this  '"  "   """""■ "  ^ 


what  could  ll 


'ould  be  better  for  bim 
le  did  confess,  ts  sufficient  to  exclude 

confession,      i  East  P.  C.  c.  16.  §  94, 

659:  Newman  v.  Stale.  49  Ala.  9:  s. 

I  Am.  Ct.  Rep.  173;  People  v.  Bar- 
.  49Cal.  341:  State  v.  Day,  55  Vt.  510; 
:..  4  Am.  Cr.  Rep.  510.  C<mipart  Com, 

Hiicbell.  117  Mass.  431;  Fonts  v. 
le.  g  Ohio  S(.  98:  Kelly  v.  Slate,  71 
'■  i«. 

Vbere,  on  an  indictment  for  robt>ery,  a 
OMs  suied  that  he  bad  said  to  one  of 

prisoners,  "  You  had  better  spill,  and     whole  story. 

nifler  for  all  of  Ihem."  the  statement    be  likely  to 


r.  by 


saying,  that  if  the  prisoner  wouU  1 
tell,  they  could  do  nothing,  but  that  if 
the  prisoner  did  letl,  tbey  would  do  some- 
thing for  him  ?"  R.  v.  Patrldge,  7  C.  & 
P.  551. 

The  sheriff  and  State's  attorney  talked 

with  the  respondent  while  in  jail.     The 

sheriff  first  testified  thai  no  indncemenis 

to  confess  were  held  oui,  but  afterwards 

said   "that    he   presumed    he    and   the 

Slate's  attorney  bo[h  told  Ihe  respondent 

it  would   be  belter  for  her  to   tell   the 

d  Ihe  punishment  would 

tighter.  "     Httd,  that  his 

lot  admissible.     State 


.  Rep. 


ihe    prisoner    was    rejected. 

[Unas.  6  C.  &  P.  353,    So  where  a  per-  Liay,  55   vi.  510;  s.  c,  4  ftm. 

I  said  10  Ihe  prisoner  in  the  police  bar-  510. 

ks.    '  If  any  other  person  had  to  do  in  Where  A.  whose  property  n 

case,  ii  is  belter  you  should  tell;"  the  said  to   B,  "  You  had   better  reiurn  in« 

lemcnt  there  made  by  the  prisoner  was  chair."  and   B  replied  he  would  do  so. 

ned.     HocKly's  Case.  1  Crawf.  &  D.  htid  inadmissible.     Lacey  v.   Slate,   JB      , 

C.Joy,  IS.     So  where  on  an  indict-  Ala.  38s. 

A   confession   was    obtained   from    a  -y' 


larceny,  a  witness  proved  that 
bid  said  to  ihe'prlsoner.  "  It  would  weak- 
e  been  better  if  yon  had  told  al  firs 
statement  of  the  prisoner  was 
ed:  Gumey,  B.,  saying.  "  Tbat  is 
enl.  It  amounts  to  this,  thai 
have  been  better  then,  it  wonid     with  bolted  doors 

I  think  it  hardly  safe  to     those  who  were  hostile 


nded   person    under    arrest   tor  -^ 
by  telling  him  that  Ihe  best  thing 
he  could  do  was  to  own  up,  giving  him 
drink,  and  taking  him   in  irons  lo  a  law- 
office,   where  he  was  interrogated 


.  and  where 

iii  tbe  evidence   after  that.       R.  v,  his  answers  were  taken  down  in  writing 

Iklcy.  6  C.  &  P.  17;.  and  sworn  10.     Htid,  thai  the  confession 

b'berea  constable,  whilst  he  hadapris-  was  not  voluntary,  and  could  not  be  used 

r  in  custody  on  a  charge  of  larceny,  against  him.     Fiagg  v.  People,  40  Mich. 

cd  bim  whether  he  had  committed  the  706. 

iiy,  which  he  dented,  and  then  said.  Where  a  prisoner  was  told  by  the  com- 

:  is  notise  for  yoQ  to  deny  it,  for  there  mitting  magistrate,  "  If  you  do  not  tell 

M  nwa  and  boy  who  will  swear  that  Ihe  truth  I  will  commit  yoo,"  held,  thai 

r  saw  you  do  it;"  Gurney,   B..  held  the  confession  was  not  admisclble-   Com. 

I  this  was  an  inducement  lo  say  some-  v.  Harman.  4  Pa.  Si,  a6q.  . 

ig,   isd   therefore  what  the  prisoner  Where  ■□   officer   said   to  a   prisoner 
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thai  "  he  could  make  him  no  promises,  yoa  took  it;  we  faave  got  yoa  doini 

but  if  hemadc  any  disclosures  that  would  this  is  not  the  first  you  have  taken 

t>c  of  beaefit  to  ihe  government,  the  offi-  have  got  other  things  against  you  m 

cer  would  use  his  influence  to  have  it  go  as  good  as  this,"  spoken  by  one  p 

in  his  favor,"  h/ld,  ibal  the  confession  officer  to  another  in  a  police  station, 

was  not  admissible.     Com.  v.  Taylor,  5  in  the  presence  of  ihe  superior  offic 

Cush.  (Mass.)  606.  the  person  addressed  and  of  Ibe  spn 

An  acquaintance  said  10  the  prisoner,  who  has  detected  bim  in  the  act  of  ( 

"  Tom,  this  is  mighty  hard;  they  have  ing.  will  render  a  subsequent  confc 

got  the  deadwood  on  you.  and  you  will  of  guilt  by  the  accused  person  inada 

be  convicted."  and  at  the  same  lime  said  blc  at  the  trial  ol  an  indictment  ag. 

something   about    "owning    up."     The  him  for  the  larceny.     Com.  v.  Han 

prosecutor  said   to  the  prisoner.   "  Vou  Mass.  26c|.     In  tbis  case  the  court 

arc  very  young  10  be  in  such  a  difficulty  ' '  The  words,   '  You  had   belter  tel 

with  you  who  is  older,  and  I,  if  in  your  to  render  a  subsequent  confession 

place,  would  tell  who  it  is;  it  is  not  right  missible,  because Ibey  would  probab 

for  you  to  suffer  the  whole  penalty,  and  understood  to  mean  that  it  would  be 

let  some  one  who  is  guiltier  go  free;  it  ter    to   say   something,   and    that 

may  go  lighter  with  you."    Htld.   that  truth' in  the  mindof  tbe  speaker  tm 

the  confession  was  not  adtnissiblc.  New.  a  confession  of  guilt.     The  Queen  b. 

man  *.  State,  49  Ala.  9;  s.  c,  i  Am.  Cr.  vis.  L.  R.  i  C,  C.  96.  99;  R.  ».   Fen 

Rep.  173.  14  Cox  C.  C,  607;  R.  v.  Doherty.  13 

While  a  confession  induced  by  a  prom-  C.  C.  33.     But  similar  words,  wher 

ise  made  to  the  defendant  by  Ihe  prose-  implying  thatthe  speakerexpecled  a 

culor  to  dismiss   the  prosecution  would  fession,  but  only  the   truth,  have 

not  be  admissible  in  evidence,  yet  if  the  held  or  said  not  to  render  a  subset 

confession  was  antecedent  to.  and  there-  confession  inadmissible.     The  Qat' 

tore  uninfluenced  by,  the  promise,  it  is  Reeve,  L.  R.  i  C.  C.  361;  s.  c,  13 

admissible.     Murdock  i-.  State.  68  Ala.  C.  C.    179;  R.   k.   Baldry.  s   Coi  C 

567.     See    Boyd    v.    State.    3    Humph.  533,539.     In  the  present  case,  the  * 

(Tenn,)39.  used  were,  in  the  first  place,   'You 

Admissions  by  a  prisoner  charged  with  better  own  up; '  and  these  were  cq 

murder  that  he  committed  Ihe  crime  are  lent  to  saying,  '  You  had  belter  con 

incompetent  if  fairly  traceable  as  the  in-  The  words  which  follow  imply  tha 

citing  caase  to  a  promise  made  by  the  nial  would  be  useless,  because  the  de 

chief  prosecuting   ailorney   that   if    the  ant  had  been  seen  to  do  the  act.  Fir 

prisoner  would  confess  be  would  da  all  tbere  was  an  intimation  that  oiher  c 

he  could  to  save  bim.  Simmons  k.  State,  nal   acts  could   be  proved  gainst 

6r  Miss.  143.  These  words  were  spoken  before  a: 

Any  words   spoken  in  the  hearing  of  rest,  to  be  sure,  but  by  a  police  offic 

the  defendant  while   in  custody,   which  the  police  station,  and  in  the  prrsen 

might  generate  hope  or  (ear  on  his  part,  the  officer  in  charge,  whoappearslo 

are  sufficient  to  exclode  his  confessions  been  the  common  superior  of  ibespi 

thereby  induced;  and  when  a  confession  and   of   the  defendant.     They  wen 

has  ijeeii  thus  improperly  obtained,  any  simply  an  admonition  to  tell  the  l 

subsequent  repetition  of  it  must  also  be  but  they  held  out  an  iAducement  to  1 

excluded,  unless  It  is  affirmatively  shown  a  confession  of  guilt.     Tbe  confes 

that  the  effect  of  the  improper  influence  therefore,    should   have  been    CTcli 

had  been  entirely  removed.    Under  these  and  on  this  ground  only  the  excep 

rules.  Bs  applied  to  the  facts  shown  in  must  be  sustained." 
this   case,    the    defendant's   confessions        White  a  person  was  under  arre: 

ought  not  to  have  been  admitted.     Owen  the  larceny  of  two  barrels  of  wbi: 

j;  State,  78  Ala.  415.  the  arresting  officer  told  him  "  ihat 

The  mere  dread  of  legal  punishment  had  evidence  enough  10  bind  him  ' 

is   not  such   compulsion,  nor  the   mere  thai  they  had   found  one   barrel  o 

hope  of   immunity  such   persuasion,  as  whiskey  and  the  other  would  do  hii 

destroys    the    voluntary  character   of    a  good,  and  thai  he  had  belter  tell,  or  <i 

confession.     But   a  confession  obtained  as  well  tell,  him  where    the  other  b 

by  an  official  promise  to  put  an  end  to  a  was;"  and  tbe  accused  person  there 

prosecution  is  not  admissible.     Lopec  v.  admitted   that  he  took  the  whiskey 

Stale,  13  Tex.  App.  37.  told    the  officer   where  the  barrel  < 

The  words,  "  You  had  better  own  up,"  be  found.     On  the  trial  ol  tbe  perso 

followed  by,  "I  was  in  the  place  when  larceny, at  tbe  close  of  all  theevid< 
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ihe  defmdaat  asked  [he  judge  to  rule  that  suble  had  said,  '  You  have  committed  a 

lb:  admission  of   the  defeodanl   to  the  Ibeft,  ii  will  be  better  (or  pou  not  to  deny 

D&crr  should  not  be  considered  by  the  it — that    is,     to    confess.'     The   words, 

jury.    The  judge  declined  so  Id  rule,  but  viewed  in  (bis  light,  imply  an  inducement 

iniimcted  Ihc  jury  that,   if   [hey  found  rather  than  a  threat."     "  This  caae  has 

:tiii  ibe  officer  said  in  substance,   "We  been  controverted,"  Joy  on  Conf.  S,  note 

lure  found  one  barrel  of  Ilie  wbislce]',  (a),  but  it  is  not  stated  upon  what  occa- 

ladit  will  be  l>el[cr  for  you  to  tell  where  sion.     It  is  difficult  losee  how  the  obser- 

\ht  other  is."  tbe  jury  should  disregard  vatioos  of  tbe  constable  could  induce  the 

the  admission  altogether.     Htld.  \hM  tbe  prisoner  to  swte  what  was  false,  especi- 

lefcndant  bad  no  ground  of  exception,  ally  as  he   desired   the  prisoner  to    go 

Com.  V.  Kennedy.  135  Mass.  543.  and  show  where  he  bad  put  the  tap;  and 

A  confession  of  larceny  of  meat  by  an  therefore    the    case    seems  at   variance 

tmployee,  induced  by  a  statement  from  with   R.   v.  Court,  7  C.  &  P.  4S6,  which 

bisemptoyer  that  "if  be  would  bring  up  seems  10  have  proceeded  on  the  correcll 

JiF  meat,  there   was   a   probability   the  principle,   namely,   that  a  confession  is 

■liole  matter  could   be  settled."  should  admissible  unless  it   has  been  obtained 

»t  hare  been  admitted.     Byrd  v.  State,  by  tbe  prisoner  being  induced  to  suppose 

>S  Ga.  661.  that  it  will  be  better  (or  bim  to  admit 

R   testified  that  (393.50  in  gold  and  himself  guilty   of   an   offence   which   he 

(30  or  (40  in  paper  were  stolen  from  his  really  never  committed, 

lareau-d rawer,  and  while  the  appellant  Where  an  officer  promised  a  girl  of  14 

lad  S.  were  under  guard  on  (heir  way  [o  [hat  if  she  would  tell,  she  should  not  be 

he  county  of  K.,  where  the  money  was  hurt,  hild,  that  the  confession  was  Inad- 

Mlen,   and  whence  they  had   fled,  that  missible.      Earp  v.    State.    55   Ga.   136; 

'boib  told  him  where  the  money  was  s.  c,  i  Am.  Cr.  Rep.  171. 

lid.  and  how  they  had  divided  it."  and  Where   Ihc  accnsed   said   of  a  witness 

ic  loand  (3  and  the  sack  his  money  was  who  had  testified  against  him,  "  that  what 

D  when   it   was  stolen  where  appellant  be  Said  was  irue  as   far  as  it  went,  but 

aid  some  of  the  money  was  bid.   and  that  he  did  say  all.  or  enough,"  hilil,  not 

tui  be  found  S300  in  gold  where  S.  told  admissible   as    a    confession.      Finn   v. 

iim  [he  money  was:  thai  "  he  had  held  Commonwealth.  5  Rand.  (Va.)  701. 

mt  ihe   promise   to  R.  and  S.,  if  they  DiuMa. — Where  a   parly  is  compelled 

•oiitd  tell  him  where  the  money  was,  by  duress  to  make  a  self-disservIng  state- 

lut  he  would  not  prosecute  him  heavy,  ment,   this   statement  cannot  be  put  in 

indloM  R.  it  would  go  beltcT  with  him  evidence   against   him.     Whar.  Cr.    Ev. 

0  lell  him  where  the  money  was;  ibat  alt  (9th  Ed.)  %  &61.    Summerbell  v.  Summer- 

X  wanted  was   his   money,   and   if   R.  bell,  37  N.  J.  Elq.  603. 

ronid  tell  him  where  it  was  he  would  not  "It    has    been     thought    that    illegal 

irosecuie  him  hard,  or  get   the   record  imprisonment    is     calculated    lo     exert 

rom  M.   county."     Mild    inadmissible,  such   influence  upon  the    mind    of    the 

i  under  coercion.     Rector  v.  Common-  prisoner    as    to    justify    the    inference 

'ulib.  So  Ky,  468.  that  his   confessions    made    during    its 

Wbere  a  consiable.  who  apprehended  continuance    were    not   voluntary;    and 

prisoner  for  stealing  a  brass  tap,  asked  on   one   occasion   they   appear  on    this 

im  whaL  he  had  done  with  the  tap  he  ground   to    have    been    rejected.     R,  v. 

ii  stolen  from   the  prosecutor's  prem-  Ackroyd.  I  Lew.  C.  C.  49.    But  tbia  doc- 

Ks.  and  said.  "You  had  heller  not  add  trine  cannot  yet  be  considered  as  satis- 

lie  to  the  crime  of  iheft,"  and  desired  factorily  established.     R.   v.   Thornton, 

im  to  go  with    another  consUble  and  I  Mood.  C.  C.   37."      Taylor's   Ev.  (Stb 

how  him  where  he  had  put  the  tap;  Gase-  Ed.)  g  S06. 

K,  J.,  afler  expressing  some  doubt,  re-  Where  the  confession  of  a  prisoner  to 

osed  to  receive  a  confession  made  to  the  an  officer  is  voluntarily  made,  evidence 

OQttahle  who  had   addressed  these  ob-  thereof  cannot  be   rejected,  because  of 

mralions  to  ihe  prisoner.     R.  v.  Shep-  the  fact  that  the  officer  held  the  prisoner 

crd.  7  C.   S   P.  579.     Mr.   Joy  (Joy  oa  in  custody  at  the  time  upon  an  invalid 

'onl.  8)  observes   "  that  Ihe  manner  in  process,  or  witbout  any  process  or  lawful 

'hich  these  words  were  used  may  have  right.     Balt>o  v.  People,  So  N.  Y.  484. 

een  considered  by  the  learned   judge.  Evidence  that  a  witness  forcibly  placed 

'bo  saw  and  heard  the  witness,  to  be  of  defendant's  foot  in  certain   tracks  near 

threatening  nature,  and  calculated  to  the  scene  of  the  burglary,  and  that  they 

9d  the  prisoner  untruly  to  confess  him-  were  of  the  same  size,  is  oot  adtniulUe. 

^  guiltv;  or  the  words  may  have  been  Day  v.  State,  63  Ga.  667.     Cemfarw  State 

ceitwd  in  effect  tbe  same  as  if  the  coo-  v.  Graham,  74  N.  Car.  646. 
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OaatedoB  Kid*  Whan  radar  txrt^. — 
It  i*  not  sufficient  to  exctudeaconfcision 
hj  a  pMBoner  Ibal  he  nas  under  arrest  at 
Ibe  time,  or  that  it  nas  made  to  the  offi- 
cer in  wbose  custody  he  was.  or  in  an- 
swer to  questions  put  by  him,  or  that  it 
was  made  under  hope  or  promise  of  a 
benefit  of  a  collateral  nature.  Cox  v. 
People.  80  N.  Y.  500;  Stale  v.  Talro, 
50  Vt.  4S3;  Redd  c.  Slate,  68  Ala.  492; 
Spicer  v.  State.  69  AU.  159;  Jacltson  v. 
State,  69  Ala.  351 ;  Slate  v.  Guy,  69  Mo. 
430- 


he  made  a  confession  to  one  of  ibe 
cers  having  him  in  charge,  to  the  e 
that  he  killed  his  wife.  It  was  sh 
that  no  promises  were  held  ouL  or  thi 
used  to  induce  the  coafesaion.  / 
that  it  was  properly  received  in  evide 
that  conceding  the  fact  that  the  prisi 
was  at  Ibe  lime  under  illegal  arrest, 
did  not  render  it  inadmissible.  Balb 
People,  80  N.  Y.  484. 
See  Examination  Under  Oath,  j 
See,  generally,  Cobb  v.  Sl&le,  17 
648:  Stephen  f.  Suie,  11  Ga.  aa;;  J. 
The  fact  that  the  prisoner's  feet  were  v.  State,  58  Miss.  349:  Stale  v.  Jefler: 
tied  at  the  time  of  maJcing  the  confeision  6  Ired.  (K.  Car,)  305;  Com,  v.  Hotli 
does  not  render  it  inadroissible.  State  v.  Pa,  St.  a64;  People  v,  McMahan,  a  P 
Patterson,  73  Mo.  69;.  C.  C.  (N.  Y.)  6<i3;  People  v.  Murph; 

Evidence  of  confessions  made  by  a  de-  N,  Y.  590:  People  p.  Rogen,  l8  N.  1 
fendant  while  under  arrest  are  admissible.  Cox  v.  People,  80  K.  Y.  500;  Austii 
if  voluntarily  made;  the  fact  that  defend-  Sute,  14  Arlt.  556;  Com.  v.  CuSee, 
ant  was  under  arrest  not  necessarily  Mass.  385.  Compart  People  v.  We 
proving  that  the  declarations  were  invol-  37  N.  Y.  303;  Young  v.  Com.,  8  B 
untary.    People  v.  Abbott,  4  Pac.  Repr.    (Ky,)  366. 

(Csl.)  769,  Under  the  Texas  statute  a  judicial  < 

Confessions  made  under  arrest,  Ihougb  feaaion  made  while  in  custody  is  noi 
not  voluntary  or  after  warning,  may  be  missible,  Speer  v.  Stale,  4  Tex.  I 
nsed  h)  evidence  to  the  extent  that  the    474. 

accused  made  statement  of  facts  and  cir-  TlolaoM  of  Kebi. — Two  prisnocrs 
cumstances  found  to  be  true,  and  no  had  been  committed  to  jail  on  a  chi 
further.  Only  so  much  of  the  confesiion  of  murder,  then  recently  perpetra 
is  admissible  as  was  indicative  of  verihed  were  taken  in  a  few  days  after  their  t 
and  inculpatory  disclosures.  Massey  v.  mitment,  without  legal  authority,  I 
Slate,  10  Tex,  App.  645;  Davi^  v.  State,  body  of  forty  unarmed  men;  and  hi 
3  Tex.  App.  5B8.  cuBed.   chained   to(^ther,   and  guar 

The  bind  of  fear  must  be  something  they  were  carried  seven  miles  into 
more  than  the  fear  which  is  produced  by  country  to  a  church  near  the  scene  ol 
the  (act  that  the  defendant  was  accused  murder,  before  arriving  at  which  p 
of  a  crime,  and  was  arrested  or  taken  the  crowd  had  increased  to  sevenly- 
Into  custody.  Com.  v.  Smith,  119  Mass.  These  men  hud  obtained  the  keys  ol 
305:  Com.  ti.  Mitchell.  117  Mass.  431;  jail  from  the  sheriff 
Com.  v.  Preece.  140  Mass,  376;  State  v.      '  .  .        . 

Carlisle,  57  Mo.  102. 

In  People  v.  McMahon.  ij  N.  Y.  384, 
the  defendant  was  arrested  by  a  constable, 
without  warrant,  on  a  chanie  of  bi 
murdered  his  wife.     The  constable 
him  before  the  coroner,  who  was  holding 
an  inquest  on  the  body,  by  whom  he  was 


was  held  that  the  evidence  thus  given 
was  not  admissible  on  the  prisoner's  trial 
for  the  murder,  and  his  conviction  was 
reversed  upon  that  ground.  In  the  judg- 
ment all  the  judges  who  heard  Ibe  case 
concurred.  See  People  v.  Mondon,  103 
N.  Y.  an. 

The  prisoner 
his  wife;  [he  murder  was  commitlea  in 
the  city  of  New  York;  the  prisoner  on 
the  night  of  the  murder  left  that  city  and 
went  to  Whec  ing,  W.  Va.,  where  he  nas 
arrested  without  a  warrant  by  police  offi- 
■  who   bad  followed  him.     While 


they  would  restore  to  him  the  priso 

iharmcd.   accompanied    with   a  tl 

at  they  would  have  the  .prisonen  ■ 

be  did  not  let  them  have  the  keys, 

a  chanie  of  having    their  purpose  in  taking  the  prisoner 

"'  stated  by  ihem  to  the  sheriff,  was  to 

some  money  alleged  to  have  been  u 

■I   the  time  of  the  commission   of 

offence;  but  it  was  not   shown   (hat 

prisoners  were  informed  of  the  assun 

given  the  sheriff,  or  of  the  crowd's  avo 

purpose  in  taking  them  froia  jail.    Al 

ten  minutes  after  arriving  at  the  cbl 

one  of  the  prisoners,  wiihont  any  soli 

lion,  so  far  as  shown,  asked  pertnit 

to   have  a  "  friendly"  talk  with  oni 

charged  with  killing    the  crowd,  whom  (he  prisoner  design 

r  was   committed  in    by  name,  and  the  privilege  having  I 

granted  by  the  leader,  the  prisoner. 

pany  selected  by  bim.  and  another  ol 

original  forty  men.  went  a  short  dist 

in  the  woods,  and  there  the  prisoner 

mitted  that  be  assisted  in  killing  the 


the  way  to  and  before  reaching  this  State    ceased ;  and  afterwards  the  other  pm 
4W 
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-tko  confetMd  under  similar  circnm-  around  her  neck,  in  a  negro-houM  kbont 

taooct."    While  going  from  the  jail  to  one  hundred  yards  from  the  residence  of 

ibedMirch,  silence  lonarda  the  prisoners  R.,  and  woi  guarded  by  a  negro  constable, 

wu  enjoined  in  their  presence  and  after-  About  dark,    nliness    and    H..  another 

wards  otnerved.     The   prisoners   at   no  neighbor,  fearing  she  might  again  escape, 

time  gave  the  slightest  exhibition  or  evi-  concluded  to  carry  her  to  the  house  of  R.. 

deoce  of  apprehension  or  fright,  and  it  and   remain   there   with   her  that  night. 

was  siKnm  that  no  threats  in  words  or  They  started  with  her  from   the   negro. 

oibcrRisc   than   as    above    slated   were  house  to  the  house  of  R..  with  the  chain 

nude,  or  any  inducement  offered  to  the  around  her  neck,  and  the  negro  congiable 

prisoners  to    obtain    their   confessions,  and  some  olhernegroes  alongwith  them. 

HiU,  that  the  prisoners'  confessions  are  After  going  a  short  distance  ihey  came  (o 

nw  strown  to  bare  been  nninfluenced  by  a  tree,  when  the  defendant,  without   any 

ibeir  larrtnindings,  suspicious  and  mean-  one  having  said  anything  to  her  on  tlie 

King  in  their  character  as  Ehey  were,  and  subject,  said  to  them,  "  If  you  will  slop 

»re  therefore   not   shown   to  have  been  here  I  will  tell  you  all  about  it,"  or  that  in 

lotunlary,  and  were   not   aomissible   in  substance.     Thereupon  they  all  slopi  ed. 

Evidence.     Young  v.  Slate,  bS  Ala.  s6g.  and  the  defendant  staled  to  them  that  she 

Where  a  confcsalon  was  made  at  a  late  took  the  morphine  out  of  (he  bottle  in 

hosr  of  the  night  to  the  sheriff  of   the  the  trunk  and  put  It  in  the  cup  of  coffee 

maaty  by  a  prisoner  who  was  confined  which  she  bad  prepared  and  was  carrying 

in  jail  on  a  charge  of  murder,  and  who  to  Mrs.  R.;  that  she  was  mad  with  R.. 

Ind  been  advised  that  a  mob  was  gather-  and  wanted  to  kill  him,  but  concluded  to 

'm%  in  town  to  rescue  bim  from  jail,  and  try  it  on  Mrs.  R.  first.     Witness  testified 

*ba  knew  that  a  guard  of  eight  or  ten  also,  that  after  they  stopped,  and  defend- 

persons  had  been  summoned  to  protect  ant  began   to   icll  then)  about  it.  o'tber 

Dim.   one    of    whom    had    asked     him  negroes   came   up  to  where  ibey  were, 

"■helber  he  was  afraid  of  a  mob,"  to  -and  when  defendant  had  linished   telling 

rticli  be  replied  in  the  negative,  and  to  tbem  about  it,  he   supposed   Ihere  were 

■hom  tbe  sbeiiS  himself,  in  the  presence  fifteen   or    twenty,   or    probably    more, 

if  a  half  dozen  of  tbe  guards,  had  staled  present;   that   after   defendant  said   she 

ital  he  was  *'  in  a  bad  fix."  and.  In  reply  had  put  the  morphine  in  the  coffee,  as 

10  a  question   put  by  the  prisoner,  had  above  siated.  one  of  the  negroes  said  to 

laid  him  that  "sometimes  in  cases  of  as-  her  that  she   ought   to   have   her   neck 

iBult  and   battery   and    Eimilar  cases  it  broken,    and    made    demonstrations    of 

■ould  bebesttoplcad  guilty." — liir/i/,  that  violence  towards  her;    but  witness  and 

tDch  coafession  was  obtained  under  the  said  H.  told  them  they  should  not   hurt 

:oiablDed  influence  of  both  hofte  and  fear,  her,  and  then  carried  her  to  the  house  of 

Uld  was  ifiadmissibie.      Another  con fes-  R.     Witness  lestihed  also'lhat  Dp  lo  the 

ttoa  of  a  similar  character  made  by  tbe  time  when  defendant  (old  them  to  stop 

irisoner  on  the  fallowing  morning  to  the  and  she  would  tell  them  c.11  about  it,  no 

iailer.  when  he  went  up  lo  feed  the  pris-  threat  of  any  kind  had  been   used,  and 

meis.  which  seems  to  have  been  elicited  no   promise  or  Inducement  of  any  4cind 

yj  a  qnestion  put  by  him  to  the  prisoner,  made  or  held  out  lo  induce  her  lo  tell, 

isktngwkethcrlhe  prisoner  had  anything  and  that  no  threat  was  made  during  tbe 

o  lay  to  him,  is  presumed  to  have  origi-  entire  lime,  except  as  atmve  slated.    Nfld 

lued  from  the  same  motives,  and  is  in-  admissible.      Kendall   v.  Stale,   65  Ala. 

■dmiCBible,  in  the   absence  of  evidence  493. 

'honing  that  tbe  influence  exerted  upon        The  prisoner  after  bis  arrest  was  tied 

be  mind  of  the  prisoner  by  the  events  of  by  a  party  of  negroes  and  taken  to  the 

be  previous  night  had  been  removed,  spot  where  the  body  of  the  murdered  malt 

Kedd  !<.  State,  69  Ala.  355.  lay.     A   large  party  of  negroes,  mostly 

A  confession  was  held  admissible,  not'  armed,   were    present.     They   were    alt 

•iihi^tanding  that  on  the  day  before  the  greatly  excited,  and  insisted  that  the  pris- 

wisancr.    when    confined,   was   actually  onersboutd  be  bung.    He  then  confessed, 

brcatened  by  third  persons  with  violence.  /feU,  that  the  confession  was  admissible. 

»io«e  p.  State.  36  AU.  ail.  Cady  V.  Stale,  44  Miss,  33a.    See  State  v. 

The    defendant   was    arrested   in   the  Ingram.  16  Kan.  14. 
tight  of  ttie  day  on  which  the  poisoning        Where  a  mob  surrounded  the  jatl.  aitd 

■u  allct^  to  have  been  done,  on  sus-  the  sheriff  told  the  prisoner  that  she  was 

ncion  of  being  the  person  who  had  done  "gone   up,"  held,    that    her  confession 

ii.    After  her  arrest  she  made  her  escape,  was  not    admissible.     Self    v.    Stale,   6 

^  was  recaptured  a  day  or  two  a/ter.  Baxl.  (Tenn.)  344. 
■ards.  and  was    confined    by  a   chain       The  prisoner,  Accused  of  murder,  was 
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brought  handcnfFcd   to  a  place  where  a  had  said   to  her  "Ituit  if  the  comn 

number  of  the  relatives  and  neighbors  of  wealth  would  use  any  of  [hem  as  a 

Ihc  deceased   were   assembled,   and   he  aess.  I  suppose  it  would  prefer  yot 

was  threatened  with  violence.     The  offi-  either  of  the  others,"  and'she  afler 

cer  assured  him  that   he  would  be  pro-  made    a   confession.     It  was  held 

tected.     HM,    that    confessions     made  there  «u  nothing  in  this  expressioi 

while   be  was  handcuffed  and   after  the  the  jailer  which  amounted  to  a  pron 

threats,   and   without  any   solicitations,  or  which  should  cause  the  confession 

were  admissihle.     Honeycutt  v.  State,  S  be  rejected. 

Baxt.  (Tenn.)  371.  On  the  trial,  P.,  the  father  of  I.,  ai 

'V^«B  AdmlMlbls— "The  cases exclud-  witness  tor  tbe  State,  testified  that  i 

ing  confessions  on  the  ground  ol  unlaw-  conversation  with  the  defendant  he. 

ful  inducement  have  gone  too  far  for  [he  defendants,commencedtellingon  him: 

protection  ol   crime."     R.  v.  Reeve,  la  and  witnesscautionedhlm  not  to  telli 

Con  C.  C.  179.  thing  to  convict  himself,  and  said  to  : 

"The  real  question   is  whether  there  "tha[  he  did  no[  come  (here  [o  get 

has  been  any  threat  or  promise  of  such  a  dence  [o  convict  him.  but  he  waatc 

na[urc  Ihal  [he  prisoner  would  be  likely  use  him  as  a  witness;"  that  be  made 

to  tell  an  untruth  (or  fear  of  the  threat,  no  promise,  and  thereupon   the  defi 

or  hope  of    profit   from   the   promise."  ant  adtniited  his  taking  his  girl  off. 

Keating,  J.,  in   R.  v.  Reason,  13  Cox  C.  that  he  did  it;  that  prior  to  thai  tim 

C.  238.  had   no   information  of   the  dcfendi 

The  hope  or  fear   of   some  collateral  guilL    iViiUadiiiissibJe.     State  v.  Geo 

benefit  or  injury  does  not  render  the  con-  93  N.  Car.  567. 

fession    inadmissible.     State    v.    Went-  The  witness  suied:  "I  told   him 

worth,  37  N.  H.  Iq6.     Thus  where  one  to   tell   on   himself;   but    if    there  1 

was   notified   by   his  employer   that   he  others  in   with  him,   to  tell  it:  we  0 

would  be  discharged  unless  he  settled  for  then  use  him  as  a  State  witness  agi 

the  stolen  property  with  the  owner,  but  them.     He  then  said  be  stole  the  he 

that  if  he  would  settle  he  should  be  kept  and  no  one  else  had  anything  to  do  < 

at  work,  and  a  promise  by  the  employer  it."  HfU^  though  confessions  made  ui 

10  say  nothing  about  It  to  hurt  him  if  he  persuasion  or  threats,  however   ligbi 

would  settle,  do  not  render  confessions  weak,  must  be  excluded,  this  confes 

subsequently  made  in  the  same  conversa-  was  voluntary.     State  v.  Rigsby.  6 

tion    incompetent.     Com.    v.    Howe,    3  (Tenn.),  554. 

Allen  (Mass.),  153.  Where  an  employer  said  to  his  d 

Where  the  owner  of   stolen  property,  "  I  am  satisfied  that  there  are  otbei 

not  suspecting  the  defendant,  offered  him  ceiverswhom  wehavcnoiyet  discovc 

a  reward  if  he  would  get  the  properly  and  I  should  like  to  have  you  make  a  c 

thief,  and  the  defendanl  a  few  days  there-  breast  of  this  matter,  as  W.  has  doi 

after  brought  back  the  property  and  de-  Atld,  that  the  confession  was  admissi 

manded  the   reward,  and   on   being   re-  Com.  I'.  Sego.  135  Mass.  310. 

fused  because  he   had   not   brought   the  The  watch  of  the  deceased  had  t 

thief,  replied  that  he  was  the  Chief,  and  found  upon  tbe  prisoner's  person, 

again   demanded   the  reward,  hrlii.  that  officer  then  asked  him  where  the  re: 

such  declarations  were  admissible  as  con-  Mrs.  H.'s  jewelry  was.     The  prisonei 

fessions  of  guilt.     Mcintosh  v.  Stale,  53  plied  that  he  knew  nothing  about  I 

Ala.  355.  H.'s  jewelry.     Afterwards  the  officei 

The  fact  that  the  defendant,  in  making  peated   the   question,   and   the   prist 

the    confession,    was    actuated     by    the  said.   "Will  you  do  me  a  favor?" 

belief  that  he  was  suspected  of  the  offence  officer  replied,  "  I  willi^I  can;  I  syn 

and  was  in  danger  of  being  prosecuted  thiie  with  you,"  or  "  I  pity  you;"  " 

for  it,  does  not  make  the  confession  a  are  in  a  bad  fix."    The  prisoner  then 

compulsory  one.     Allen  v.  State,  i3  Tex.  quested  that  the  officer  would  send 

App.  19a.                           '  clothing  and  things  to  his  mother. 

Where  [he  prisoner,  who  was  tied,  said  not  let  his  mother  know  that  anytl 

to  the  officer,  "If   you  will   untie   me   I  had  happened  to  him.    The  prisoner  tl 

will   tell   you,"  and   on   being    loosened  in  answerto  a  question  put  by  theoffi 

confessed. A^^admissible.  State i;. Cruse,  who  asked  him  to  tell  about  the  mur 

74    ^-   Car.   491.     See   Bute   v.  Ta[ro,  weni  on  [o  make  a  detailed  statemen 

SO  V(.  4S3.  how  he  entered  the  house  and  what 

In  Fife  v.  Com.,  39   Pa.  St.  429.  the  did.     The   subsequent  confessions  n 

jailer,  in  a  conversation  with  a  prisoner  made  to  oiherparties;  they  wereobjei 

respecting  herself   and  other  prisoners,  to  on  the  ground  that  tbey  were  m 
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let  [be  supposed  iadacemenls  held  out  guns  on  him.     About  ihis  time  the  wit- 

r  ihc  officer.    Htld.  ibc  confession  was  nesi  L.  and  others  came  tip.  and  the  de~ 

imitsible.    Cox  f.  People.  So  N.Y.  500.  fendani  said  to  him,   "  You  are  an  officer 

Upnttial  ofanindictment  for  larceny,  and  a  gentleman.     Don't  let  these  men 

ippeated  that  while  officers  were  malt-  hurt  me."     He  was  arrested  by  L,  wiih- 

ig  a  search  of  defendant's  house  lor  the  out  resiatancr,  and  carried  back  to  J.,  he 

olenpropeny,  one  of  them  said  to  her  and  L.  riding  in  a  buggy,  with  some  of 

lU  she  might  as  well  own   up.  as  they  the  crond  in  the  rear  and  some  in  from. 

id  pnxif  sufficienc  to  convict  her,  and  After  going  a  short  distance  the  witness 

III  she  might  consider  herself  under  ar-  said  to  the  defendant.  "lam  sorry  you 

■a.    Thereafter  she  made  certain  state-  have   got   into   trouble;"  and  thereupon 

tnts,  which  were  proved  under  objcc-  the  defendant  made  the  confession,  which 

[mand  exceplioa.    /^fiV.  that  conceding  was  as  follows:  "  The  defendaiil  said  he 

«  sulemenis   so   made   would   be  re-  had  done  wrong;  that  be  expected  they 

udcd  as  confessions,  evidence   thereof  would   hang   htm   or   penitentiary   him, 

as  conipclent  under   the  Code  of    Cr.  and  that  he  did  not  care  a  d — n  which; 

roc.  Ig  395);  it  could  nut  be  considered  that  he  did  not  intend  to  employ  a  lawyer; 

3\.  ihe  siaiemenc  of  the  officer  was  a  and   that   he   had   consulted   his   family 

ml,  or  thai  the  declarations  of  defend-  about  it  last  night,  and  it  was  all  right. 

11  were  induced  by  lear.     People  v.  Mc-  He  also  said  in  the  same  conversation 

lilam,  103  N.  Y.  587.  that  "C.  [ihe  deceased]  had  beat  him  up 

Confession  voluntarily  made  to  mem-  and   broke  two  of  his  ribs,  and  that  he 

ns  ol  Ihe  same  church  is  admissible,  was  an  old  man."     It  was  also  shown 

im.v.  Drake,  ij  Mass.  161.  that    no    threats   or    inducements   were 

The  confession  of  the  accused,  if  made  made  against  or  offered  to   the  defend- 

ilDDlaiily.  not  being  induced  by  hope  or  ant  before  he  made  the  confession.    Held 

iiricited  by  others,  are  admissible  evi-  admissible.     De  Arman  v.  State,  71  Ala. 

inceigainsihim,  though  made  while  he  351. 

u  under  arrest  10  the   officer  having  Where  representations  of  the  infamy 

m  in  cuilody,  and  in  response  to  inqui-  which   would   attend   concealment  were 

^  addressed    to  him   by  the   officer,  made,   and   the   accused,    while  greatly 

ibovgh  a  mob  was  thrcaiening  violence,  agitated,  confessed,  held,  that  it  was  ad- 

»)ils.  Stale,  68  Ala.  4gz;  Rice  i/.  Slate,  missible.     Stale  i'.  Crank,  3   Bailey  (S. 

Ala,  38.  Car.),  66. 

The  fact  that  a  prisoner  had  been  A  confession  induced  by  wrong  means 
realened  with  pergonal  violence  does  may  be  used  to  the  exient  ol  lowing 
il  diugoalify  his  subsequent  confession,  that  the  prisoner  had  knowledge  of  the 
lumirily  made,  when  he  was  entirely  facts  to  ihe  discovery  of  which  his  con- 
moved  beyond  and  relieved  from  the  fession  has  led.  White  v.  State,  3  Heisk. 
flnence  of  such  threats.  Walker  v.  (Tenn.)  338. 
ue.  9  Tex.  App.  38.  See  Wilson  i;.  A  and  B  wi 
Jle.  3  Heisk.  (Tenn.)  23a.  ceny.  Awitr___  ..__ 
Where  it  appeared  ihat  the  officer  mak-  erty  stolen  testified  tl 
!  the  arrest  was  accompanied  by  two  while  in  jail,  and  told  him  that  B  had 
Iwr  men,  and  that  they  were  all  large,  turned  Stale's  evidence,  and  asked  A  to 
'ong  men,  but  were  not  armed,  and  the  do  likewise  in  order  to  convict  B,  prom> 
iioner  was  a  small,  weakly  man,  but  ising  that  if  he  would  do  so  he  would 
II  no  threats  or  violence  were  used  and  "  clear  A  of  the  charge  of  taking  another's 
'  indocements  held  out,  held,  that  con-  property."  A  said  he  did  not  take  wil- 
nions  could  not  be  excluded  on  the  neas's  property,  but  did  take  the  prose- 
oand  thai  the  defendant  was  put  in  cuting  witness's.  Htld,  the  testimony 
ir  by  force  and  numbers.  State  v.  was  admissible.  Sule  v.  Foitner,  4} 
Dwaid,  93  N.  Car.  772.  Iowa.  4^. 

The  Stale  was  allowed,  against  defend-  Where  ihe  accused  was  urged  to  con- 

I's  objection,  to   prove   by  one  L.,  a  feas  if  guilty,  but  not  10  confess  if  inno- 

pDiy-shcriff.  a  confession  made  to  bim  cent,  held  admissible.     Meinaka  v.  State, 

the  defendant,  upon,  in  substance,  the  55  Ala.  47. 

liowing  preliminary  proof:  When  the  Where   A   threatened  B  with   a  gun, 

iendani  rode  off  in  Ihe  direction  of  his  whereupon  he  surrendered  to  arrest,  and 

ine  after  killing  C,  several  armed  per-  after  walking  two  miles  together,  upoa 

ni  followed  for  the  purpose  of  arresting  A's  assuring  him  that  he  would  not  be 

n.    Three  of  the  number  found  him  in  harmed.  B  confessed.     Held  admissible. 

MA  near  his  house,  about  two  miles  Wilson  v.  State,  3  Heisk.  (Tean.)  33a. 

rai  ].,  with  his  guD,  and  drew   their  A  confession   obttUoed   by   a  private 
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person   by   saying   lo   the  Accused,    "  I  of  the  accessory,  and  wben  Ibe  pru 

know  your  faiher,  and  you  bad  better  tell  was  apprehended  she  was  told  ihaL 

me.  so  I  can  [ell  him  bo  chat  be  can  help  was  a  very  serious  oath  laid  agains 

K>u."  is  admissible.    Ulrich  n.  People,  39  by    B.,   who   bod    sworn  thai   she 

ich.  945.  set  fire  to  O.'e,  N.'s,  and  G.'s  ricit: 

See  further,  for  faclsol  admlssiblecon-  which   the   prisoner   made   a  Slalcn 

fessiona.  Com,  v.  Mitcbell.  117  Mass.  431;  which  was  allowed  to   be  given  in 

Com.  f.  Morey,  l  Gray  (Mass.).  461;  dence.  R.  v.  Long.  6  C.  &  P.  I7g. 
Com.  c  Tuckerman,    10   Gray  (Mass.),         II  a  person  advise  a  prisoner  10  be 

l73;Com.i;,Whillmorc,  II  Gray  (Mass.),  to  tell  the  truth,  and  he  then  nial 

aoi;  Com.  v.  Howe,  a  Allen  (Mass.).  153;  ■tatement,  such  statement  is  admis- 

State  V.  Tatro,  50  Vt.  483;  State  v.  Huw-  on  the  ground  that  such  advice  ca 

ard.  17  K.  H.  171:  Slate  v.  Wcnlwonh,  be  supposed   to   induce  the  prisoni 

37  N.  H.   196;  Slate  v.  Patter.  18  Conn,  confess  that  he  is  guilty  o(  a  crin 

166:  People  V.   Phillips,   4s  N.   Y.   voo;  which  he  is  really  innocent.     On  ai 

Ward  f.  People,  3  Hill  (N.Y.)  395:  Peo-  dicimcnl    for    forgery,    the   corami 

pie  V.   Burns,  3  Park.  C,  C.  (N,  Y.)  34;  magistrate  proved   that   no   inducei 

Stale  V.  Carlisle,  57  Mo.  los;  Hawkins  v.  was  held  ont  to  the  prisoner  lo  con 

Stale,  7  Mo.  190:  State  v.  Brockman,  46  but  the  prosecutor  had  said,  in  tbe  : 

Mo.   j66;  Ausiine  v.  Slate,   Jl  111.  236;  ence  of  the  prisoner,  that  he  consid 

Cropper  v,  U.  S..  i  Morris  (Iowa).  259:  the  prisoner  as  the  tool  of  one  G.. 

Fouls  V.  State.  8  Obio  St.  gS;  Cunning-  the  magistrate  then  told  the  prisoni 

ham   V,   Commonwealth,  9   Bush  (Ky.).  be   sure  to   lell  the   truth:  on  wbic 

149:  Spencc  V.  State,  17  Ala,  iga;  Carrol  made  a  statement.     It  was  objected 

V.  State,  33  Ala.  38 1  Aaron  v.  State,  37  this  statement  was   not   receivable 

Ala.    106;  Frain  v.    State,    40  Ga.   sv)\  though  this  was  not.  tn  form,  an  inc 

Dick   V.   State,  30  Miss.   593:   Lynes  v.  ment  to  confess,  it  was  in  effect  so 

State,  36  Miss.  617;  People  v.  Cotu,  49  person  in  authority  advising  a  pris 

Cal.    167;  State   v.   Cook,    15    Rich.   (S.  to  tell  the  truth,  conveyed  to  the  1 

Car.)   39;  State  v.   Cowan,   7   Ired.  (N.  of  the  accused  that  it  would  be  bent 

Car.)  939;  State    v.    Freeman.    13   Md.  him  il  he  confessed  the  charge.     L 

100:  Com.  V.  Dillon,  4  Dall.  (U.  S.)  ti6.  dale,  J.:  "I  think  I  ought  to  rrceir 

If  what  is  said  to  a  prisoner  have  no  evidence.     It   can   hardly   be  said 

tendency  to  induce  him  to  make  an  un.  telling  a  man  to  be  sure  to  tell  tbe 

true  sltitement,  his  confession  is  admis-  is   advising   him   to  confess  what  I 

sible.     3  Russ.  on  Cr.  (jth  Ed.)  443.    On  really  not  guilty  of.     The  object  o 

an   indictmcnl    for  cattle- stealing,  a  wit-  rule  rvlsting  to  the  erclusion  of  co 

Dcss  Stated  that  he  had  hadaconvertation  sions  is  10  exclude  all  confessions  < 

with  tbe  prisoner,  in  which  the  prisoner  may  have  been  procured  by  tbe  pri< 

asked  the  witness  if  it  would  be  better  being  led  to  suppose  that  il  will  be  I 

for  him  to  confess;  upon  which  the  wit-  for  him  to  admit  himself  to  be  guil 

ness   replied  that  it  would  be  better  for  an   offence  which   he  really  never 

him  not  to  confess,  but  that  the  prisoner  milled. "  R.  v.  Court,  7  C.  &  P.  4E 
might  say  whal  he  had  lo  say  to  him,  for        So  where  at  the  conclusion  of  thi 

it  should  go  no  further;  it  was  objected  aminalions  before  Ihemagislratelbe 

that  the  statement  made  to  tbe  witness  oner  began  to  make  a  statement, ' 

was  not  receivable,  asithad  beenobiained  the   magistrate  said   to   him,   "Be 

'under  a  promise.     Coleridge,  J.:  "The  you  say  nothing  but  the  truth,  or  ii 

only  proper  question  is,  wh-ther  the  in-  be  taken  against  you,  and  may  be  | 

ducement  held  out  to  the  prisoner  was  in  evidence  against  you  at  your  tria 

calculated  to  make  his  confession  an  un-  was  objected   that   the    statement 

true  one.     I  think  (hat  what  was  said  in  made  was  inadmissible;  it  was  ans* 

(he  present  case  must  have  had  a  con-  thai  the  only  proper  question  was  wbi 

trary  tendency."     R,  v.  Thomas,  7  C.  &  the  words  said  to  the  prisoner  had 

P.  345.     So  if  what  is  said  to  a  prisoner  tendency  to  induce  him  to  make  a 

contain  neither  a  promise,  threat,  nor  in-  statement.     Here  the  prisoner  was 

ducement  to  confess,  the  statement  of  the  tioned  not  to  say  anything  that  was  I 

prisoner  is  admissible.  The  prisoner  hav-  and  the  preceding  case  was  express 

>ng  been  charged  on  oath  by  B..  an  ac-  point.     Rolfe.   B. :  "I  am  glad  to 

eessorv before  the  fact,  with  having  set  fire  that  there  is  such  an  authority;  ther 

to  three  hay  stacks  belonging  to  O..  N,,  some  previouscases  Iheotbcrway,  * 

andG..  the  constable  went  with  a  warrant,  it  was  held  that  il  was  an  indoccmei 

Specifying  all  the  three  charges,  and  stal-  tell  a  prisoner  that  it  would  be  belli 

ing  tbem  to  have  been  made  on  the  oath  tell  tbe  truth.  I  think  this  staKi 
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dmniiblc."    R.  v.   HolncE,  i  C.  &  K.  tell  a  pKsoner  that  it  would  be  better  for 

4S.  him  to  tell  tbc  truth  will  exclude  *  con- 

Tbc  pritoDet  was  indicted  for  tettinf  fession,  See^n-Maute.  J.,  in  R.  v.  Gar- 
re  10  her  maiter*!  farm-building;  she  □«,  1  Den,  C.  C.  339;  per  Pollock,  C. 
ru  about  Lo  go  away  from  a  policeman,  B.,  in  R,  v.  Batdry,  a  Den.  C,  C.  430. 
01  be  prcTenled  her.  laying  she  was  bis  Where  a  prisoner  and  his  wife  were 
risoner  upon  the  charge  of  this  arson,  both  in  custody  on  a  charge  of  receiving 
be  detirnt  Id  change  bcr  dreaK.  He  bank-noles,  but  in  separate  rooms,  and  a 
lid  she  might  do  so.  but  she  musL  remain  person  said  Lo  him,  "I  hope  you  will 
1  cuitody,  and  he  gave  her  into  the  tell,  because  the  prosecuiriif  can  ill  afford 
birgi  of  Mrs.  A.,  who  was  a  married  to  lose  the  money;"  and  the  constable 
jDghler  of  her  master,  but  did  not  live  said,  "  If  you  will  tell  where  the  property 
illi  her  father,  and  had  no  control  over  is,  you  shall  see  your  wife;"  Palleson,  J.. 
le  prisoner  by  reason  of  any  relation  of  said.  "  I  ihink  that  this  is  not  such  an 
luler  and  servant.  Mrs.  A.  went  with  inducement  as  will  exclude  the  evidence 
n  into  a  laundry  where  her  clothes  of  what  the  prisoner  said:  it  amounts 
ere;  but  both  Mrs.  A.  and  the  prisoner  only  to  this,  that  if  he  would  tell  where 
intidcted  thai  the  laticFwas  in  custody,  the  money  was,  he  should  see  bis  wife." 
In.  A.  said  to  her,  "Jane.  1  am  very  And  ihc  statement  made  by  the  prisoner 
■Try  for  you;  you  onjiht  to  have  known  was  received.  R.  zi.  Lloyd,  6  C.  &  P. 
nirr:  leti  me  the  truth  whether  you  did  393. 

or  [>->."    She  said,  "  1  am  Innocent."  It  is  no  objection  to  receiving  a  con- 

Irs.  A.  said.  "  Don't  Tun  your  soul  into  fession  that   the  pariy  to  wbonl  it  was 

on  tin.  bat  tell  the  truth."    The  pris-  made  takes  an  oath  that  he  will  not  re- 

icr  then   confessed.      And  oi^   a  case  veal  what  is  told  to  him.     After  the  prii- 

Hrfcd  upon  the  question  whether  the  oner  had  been  committed  on  a  charge 

>cfcssioa  was  legally  admissible  in  evi-  of  murder,  a  fellow- prisoner  said  to  him, 

■oa.  ii   was  held  that  there   wag   no  "  I  wish  you   would  tell   me   how   you 

real  or  indncement,  and  no  sufficient  murdered  the  boy;  pray  split."  The  pris- 

itboritjt  on  the  part  of  Mrs.  A.  to  ex-  oner  said,  "  Will  you  be  upon  your  oath 

Kit  a  statement  made  in  consequence  not  (o  mention  what  I  tell  you?"     The 

4ny  inducement  to  confess  held  out  other  prisoner  went  upon  his  oath,  that 

'  ber.     R.  V.  Sleeman,   Dears.   C.   C.  he  hoped,  if  be  told,  that  he  might  never 

9.  stir  out  ol  that  place  again.  The  prisoner 

f .  and  G.  were  indicted  for  stealing  then  made  a  statement.     It  was  held  that 

id  receiving  hops,  the  property  of  A.  this  was  not  such  an  inducement  as  to 

.  a  poticcman,  had  gone  to  G.'s  house,  render  the  statement  inadmissible,  and 

icic  J.  and  another  brother,  W.,  then  thai,  aiibough  such  oaths  were  very  wrong 

:rc.  and  bad  found  some  hops  in  a  room  and  wicked,  sliil  they  were  not  binding; 

isuira.     He  and  ibe  prosecutor    then  and  that  every  person,  except  counsel 

:nl  into  a  parlor,  where  J.,  G..  and  W.  and  atloriKys.  were  bound  to  reveal  what 

■Jt.    U  then  charged  W.  and  J.  with  they  might  have  heard.     R.  v.  Sbaw,  6 

^ing  die  bops,  and  G.  with  receiving  C.  &  P.  373. 

tm.  knowing  ibem  to  have  been  stolen;  So  where  a  constable  told  a  prisoner  that 

wbicb  W.   said.  "  Well.  J.,  you   had  his  father  had  been  charged  with  murder, 

'ler  tell   Mr.   A.   the  truth."     Neither  He  had  been  previously  cautioned  not  to 

:  proseoitar  nor  L.  dissented  from  or  criminate   hiraseU,  as  the    witness  would 

naikfd  on  W.'s  advice;  whereupon  J.  bring  it  all  against  him.     The  prisoner 

id,  "  I  will  tell  the  truth.     I  did  take  said  he  hoped  no  one  would  be  charged 

m  hops,  and  must  risk  it."     L.  then  with   (he   munler  but   himself,  and  then 

ik  ibe  three  to  the  Bridewell,  and  on  made  a  confession.     Doherty,  C.  J.,  hav- 

;irway  J.  said  of  bis  own  accord,  "I'll  ing  conferred  with  Torrens,  J.,  admitted 

I  TOD  how  I  got  them  hops,"  etc.   Upon  the  confession,  observing  that,  although 

case  reserved,   which  stated    that    "if  such  announcement  was  likely  to  act  upon 

:  confession   was,  under   the   circum-  the  feelings  of  the  prisoner,  be  would  not 

JiCft.  receivable,  the  conviction  was  to  be  warranted  on  that  ground  in  refusing  10 

in4."  the  conviction  was  affirmed.      R.  receive  it.      Nolan'sCase,  Joy  on  Conf.  id; 

P»rker,  L.  &  C.  4S.  I  Crawt.  &  Di;t  C.  C.  74.     So  where  the 

Fbe  result  of  these  cases  is  that  "  as  a  prisoner  was   indicted   for  conceajuig  the 

irersal  rule,  an  exhortation  10  speak  the  birth  of  her  child,  a  medical  witness  aud 

1)1  ought  not  to  exclude  a  confession."  that  he  examined  the  prisoner  in  custody, 

'  Erie,  J  .  R.  v.  Moore.  3  Den.  C.  C.  and   found   that   her   breasts  were  full  of 

1.  milk,  and  asked  her  whether  she  had  not 

Bat  ii  has  been  repeatedly  held  that  lo  recently  had  a  child,  and  added  that  if  she 
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-refused  to  tell  he  would  examine  ber  per-  concerned  viih  him,  or  induced  bim 

son  more  closely;  the  prisoner  then  said,  it?    The  prisoner  said  he  had  not  d< 

"  It  ia  unnecessary  to  examine  me,  for  I  The  police  officer  replied  that  be  ■ 

bad  a  child."     Tonens,  J.,  admitted  this  not  Imvc  lold  so  many  falsehoods 

confession,  on  the  ground  that  the  witness  llad  if  Ik  had  not  been  concerned  in  i 

was  endeavoring  to  ascertain  a  (act  within  he  again  asked  him   if  anybody  h 

his  own   province,   and   not   inconsistent  dnced  him  to  doit?    The  prisooei 

with  the  prisoner's  innocence,  and  Iliat  the  began  to  cry,  and  made  a  full  coofe 

declaration  of  the  witness  was  not  a  threat  In  speajiii^  of  the  lalsehoods,  the 

within  [he  rule  which  excludesconfessions.  officer  referred  to  an  examination  i 

Cain's  Case,  Joy  on  Coof.  i6;  i  Crawf.  &  prisoner  he  bad  himself  made.     The 

Dix  C.  C.  37.  oner  was  taken  before  lie  had  dinci 

If  the  proposal  to  confess  comes  from  had  had  no  food  from  the  time  be  ■ 

the  prisoner,  it  seems  tliat  his  confession  prehended  till  after  his  conlession. 

is  admissible,  although  the  prosecutor,  in  ley,  J.,  thought  it  deserved  consider 

consideration  of  his  doing  so,  says  he  will  whether  a  confession  so  obtained, 

do  all  he  can  for  him.   Upon  an  indictment  the  detention  of  the  prisoner  was  pt 

for  hotisebreaking,   it  appeared  that  the  illegal,  and  when  the  conduct  of  tbe 

prisoner  being  in  tbe  shop  oi  the  prose-  was  calculated  to  intimidate,  was  1 

cutor,  handcuffed,  some  recommendations  sitile  in  evidence,  and  reserved  tbe 

to  confess  had  been,  in  the  absence  of  the  for  tbe  opinion  of  the  judges,  a  mt 

prosecutor,   made  to  him   by  tbe  person  of  whom  held  tb;  confession  r^bt 

who  had  been  left  in  charge  of  the  house;  cetved,  on  the  ground  that  no  tbr 

and  Ibe  prisoner  said,  that  if  tbe  bandcuEfs  promise  had  been  used.     R.  0.  Tbo 

were  t^cen  oR  he  would  tell  where  he  put  R.  &  M.  C.  C.  R.  27. 
tbe  property.     He  bod  expressed  doubts        In  another  case.  R.  v.  Derrington 

.  whether,  if  he  told  where  (he  property  was.  &   P.  41S.  where  the   prisoner,  wt 

be  could  rely  on  being  leniently  dealt  with.  jail,  asked  the  turnkey  if  he  would 

and.  after  the  prosecutor  came  in,  he  was  letter  into  the  post  for  him.  and,  aft 

told  that  they  would  do  all  they  could  for  promising  to  do  so,  the  prisoner  gt\ 

him.      It  was  objected  that  the  statement  a  letter  addressed  to  bis  father,  at 

was  inadmissible,  as  it   was  made  under  turnkey,  instead  of  putting  tt  into  tbi 

duress,  and   to  deliver  himself  from  the  gave  it  to  the  visiting  magistrates  1 

confinement.     Bosanquet,  J.:  "I  do  not  jail,  who  gave  it  to  the  prosecutor 

think  there  is  anything  in  the  objection,  row,  B.,  held  that  the  letter  so  ob 

tint  I  will  take  a  note  of  it."     Taunton,  J.:  was  admissible   in  evidence,  aiKl  si 

"I  take  it  no  man  ever  makes  a  confes-  remembered  making  an  objection, 

sion    voluntarily,   without    proposing    to  at  the  bar,  to  evidence  under  the 

himself  in  his  own  mind  some  advantage  circumstances  before  Gould,  J.,  who 

to  be  derived  from  it."     Tbe  statement  ruled  it. 

was  received.     R.  v.   Green,  6  C.  &  P.         Upon  an  indictment  (or  murder, 

*55.  peared  that   the   prisoner,  who  was 

In  a  case  where  M.,  the  chief  officer  of  of  the  age  of  fourteen,  was  taken  int 

tbe   police   at  Liverpool,   stated   that  on  tody  by  W. ,  not  a  constable,  and  c 

the  i8tb  of  November  the  prisoner,  a  boy  same  night  was  in  the  parlor  of  the  i 

of  fourteen  years  of  age,  was  apprehended  which    he    was    taken;  several    pe 

by  bis  directions,  without  any  warrant,  be-  neighbors,  but  no  constable,  were 

tween  twelve  and  one  o'clock,  and  that  he  room,  and  had  been  asking  him  que 

was  carried  to  the  police  office  about  one  about  tbe  children  whom  be  was  d 

o'clock.     The  magistrates  were  then  sit-  with  drowning.     One  C,  who  wasp 

ting  at  a  very  short  distance,  andcontinued  when  W.  took  tbe  prisoner  up,  an 

altting  till  between  two  and  three,  and  till  was  not  a  constable,  stated,  "  I  tol 

the  business  presented  to  (hem  was  fin-  to  kneel  down  and  tell  tbe  truth.' 

bhed;  but  ttie  prisoner  was  not   carried  took^  him  into  Adams'  parl<K',  an) 

befoic  them .  because  tbe  police  officer  was  to  question  him  how  the  cbiUren  ca 

engaged  elsewhere.     The  officer  ordered  get  into  the  pit;  whether  they  fell 

tbe    prisoner   to   Brklewell  on    his  own  were  put  in;  he  said  he  shoukl  rv 

authority,  between  four  and  five  o'clock;  anything  about  it.     W.  asked  bim 

and  between  five  and  six  o'clock  be  told  would  tell  any  one  else,  if  he  would  | 

tbe  prisoner  that,  in  consequence  of  tbe  of  the  parlor;  the  prisoner  said  no 

Ulsehoods  he  bad  told,  and  the  prevarica-  W.  then  went  out.     I  said  totbe  pri 

tlons  he  had  made,  there  was  no  doubt  but  "Now  kneel  you  down  by  the  side  < 

he  had  set  the  premises  on  fire;  and  be  and  tell  me  the  truth."     I  believe  Ih 

.tbcrefore  asked  him  if  any  person  had  been  the  first  thing.     He  did  kneel  do* 
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Bid  In  going  lo  adc  bim  a  very  serious  menl,  he  hoped  he  would  nnderstutd  that 

lueslioa,  and  I  hoped  he  would  tell  me  he  (the  chaplain)  could  offer  him  no  in- 

JK  inith  in  tbc  presence  of  the  Almighty,  ducement,  as  it  must  be  his  own  free  and 

I  ibcD  sud,  "  Did  these  children  fall  into  voluntary  act.     The  prisoner  afternratds 

Jir  pil7'     He  said  he  pushed  one  in  with  signed  a  confession  before  a  justice,  id 

jnefaM,  and  the  other  with  the  other,  but  which  he  distinctly  staled  that  no  person 

lot  purposely.  M.  asked  him  if  hehadany  had  made  any  promise,  or  held  out  any 

Dalice  or  icrenge;  he  said,   No.     Suhse-  inducement  to  him  to  confess  anything, 

lueodyto  this,  the  son  of  the  innkeeper  PoUock,  C.  B.,  held  that  the  confession 

uted  that  neiLl  d:iy  the  prisoner  said  he  was  admissible.'' 

rould  icU  him  all  about  it.     He  neither  Indnoement  b;  Proml**  of    Timnimlfy 

iromised  nor  threatened  him.     The  pris-  tmm  ProsMatton. — See  People  v.  McCol- 

mei  lien  made  a  statement  to  him,  which  iam,   103  N.   Y.   587;  People  v.   Druse, 

ru  given  in  evidence.  Other  declarations  103  N.  Y.  655;  People  v.  Mondoo,  103 

Jso  were  given  in  evidence.     An  exami-  N.  Y.  211. 

otioQ  of  the  prisoner,   who   could    not  Indnoraunt  bj  AoMptlag  u  State's  Bfi- 

iriiF,  *as  put  in;   it  began,  "  W.   Wild  danot.  —  If  theaccused  receivesa  promise 

etng  tautioned."  etc.,  and  the  evidence  that  he  shall  not  be  prosecuted  if  be  will 

eing  lead  over  (o  him,  said,  "  I  can  give  become  Slate's  evidence,  and  make  a  full 

0  other  account  than  I  have  already  disclosure,  and  upon  such  promise  he 
iTea."  etc.  The  prisoner  having  been  makes  aconfession.  bulafterward  refuses 
^anl  guilty,  upon  a  Case  reserved  as  to  to  testify,  the  confession  will  be  admis- 
tie  admissibility  of  the  evideiKe,  the  sible  in  evidence  against  him.  Com.  v. 
odgrs  piescnt  were  unanimou-^  that  the  Knapp.  lo  Pick.  (Mass.)  477.  See  Lopez 
Dofcssion  was  strictly  admissible,  but  they  c.  State,  iz  Tex.  App.  37;  Hamilton  v. 
mch  disapproved  of  the  mode  in  which  it  People,  2g  Mich.  173. 

rjs  obtained.     R.  v.  Wild,   R.  ft  M.  C.  Where  an  intimation  is  given  that  the 

:.  i',T.  accused   might  be    accepted    as   Slate's 

" IsdnsoMnt  by  DAr  of  Pardon. — The  evidence,  but  no  promise  is  made,  his 

irre  knowledge  by  a  prisoner  of  a  hand-  confession  is  admissible.   Slate  v.  Squires, 

ill,  by  which  a  government  reward  and  4S  N,  H.  364.     Compare  Stale  v.  Thomp- 

promise  of  pardon  are  held  out  10  any  son,  Kirby  (Conn.),  345;  State  v.  Pheljw, 

ccomplice,   does  not  furnish   sufficient  Kirby  (Conn.),  381, 

rannds  for  rejecting  the  confession  of  a  Where  a  promise  is  made  thai  the  ac- 

risaner.     But  where  it  was  shown  ihat  cused  might  be  used  as  Slate's  evidence, 

M  prisoner  had  asked  to  see  any  hand-  his  confession  is  not  admissible.     State 

ill  [hat  might  appear,  and  one  was  ac-  v.   Johnson,   30  La.   Ann.    Pi.    II.  881; 

imjingly  shown  him.  in  which  a  promise  Thorn's  Case,  4  C.  H.  R.  (N.  Y.)  St. 

1  pardon  was  held  out  10  an  accomplice,  Indoemunt—WlLara  Hald  ta  Have 
pon  which  the  prisoner  said  he  saw  no  Ceased. — Although  a  confession  made 
rtioa  why  he  should  suffer  for  the  crime  under  the  influence  of  a  promise  or  threat 
f  another,  and  that,  as  government  had  is  inadmissible,  there  are  yet  many  cases 
Scred  a  free  pardon  to  any  one  of  Ihe  in  which  it  has  been  hc}d  that,  notwlth- 
anles  concerned  who  had  not  struck  the  standing  such  threat  or  promise  may  have 
low.  he  would  lelt  all  about  the  matter,  been  made  use  of,  the  confession  is  to  be 
idaccordingly  did  so.  Cresswell,  J.,held  received  if  it  has  been  made  under  such 
IF  confession  inadmissible,  as  it  was  circumstances  as  to  create  a  reasonable 
ifficieotty  clear  that  the  prisoner  was  in-  presumption  that  Ihe  threat  or  promise 
DFnced  by  the  ofTer  of  pardon.  R.  v.  had  no  influence,  or  had  rcased  to  have 
loswell.  6  Car.  &  M.  584.  In  R.  v.  any  influence,  upon  the  mind  of  the  pany. 
llackbum.  6  Cox  Cr.  Ca.  334,  a  state-  State  v.  Guild,  10  N.  J.  L.  163;  s.  c,  18 
lent  made  by  the  prisoner  in  a  room,  in  Am.  Dec.  404.  Thus,  if  the  impression 
hicli  a  large  printed  handbill,  contain-  that  a  confession  is  likely  10  benefit  him 
IE  an  oRer  of  reward  and  pardon,  was  has  been  removed  from  the  mind  of  the 
ingingDp,  was  rejected  by  Talfourd,  J.,  prisoner,  whai  he  Says  wilt  be  evidence 
Iter  consulting  with  Williams,  J.,  the  agalnsthim,  although  he  has  been  obliged 
risoner  appearing  to  have  the  notion  to  confess.  Where  the  prisoner,  on  be- 
lat  he  would  be  admitted  as  witness  for  ing  taken  into  custody,  had  been  lold  by 
le  crown.  In  R.  v.  Dingley.  I  C.  &  K.  a  person  who  came  to  assist  the  con- 
37,  the  prisoner  asked  tbe  chaplain  of  stable,  that  it  would  be  belter  for  him  to 
<c  jail  if  any  offer  of  pardon  had  been  confess,  but,  on  his  being  examined  be- 
lade;  the  chaplain  said  there  had,  but  fore  the  committing  magistrate  on  the 
dded  that,  if  the  prisoner  made  a  slate-  following  day,   be   was   frequently  cau- 
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tioned  by  the  magistrate  to  say  nothing  magistrales.     The , inducement  then 

Against  bimtelf.  a  confession  under  tbese  was  at  an  end."     R.  v.  Richards,  5 1 

circumstance!  was  held   by  Mr.  Justice  P.  318. 

Bayley  to  be  clearly  admissibk.     R.  v.  Where  a.  prisoner,  whenbeForeai 

Lingale,  1815;  t  Phlll.  Ev,  (loth  Ed.}4T4.  isiraie,  staled  that  he  hod  confcsse 

So  where  it   appeared   thai   a  constable  two  constables,  who  were  then  pre! 

told  a  prisoner  he  might  do  himself  some  and  did  nol  deny  whal  the  prisoner  > 

good   by   confessing,   and   Ihe   prisoner  in  consequence  of  iheir  having  told 

afterwards  asked   the    magistrate    if    it  that   two   others  bad  split,  and  iha 

would  be  any  benefit  to  him  10  confess,  might  as  well,  and  that   if  he  told  al 

on  which  the  magislrale  said  he  would  would  be  acquitted;  and  Ihe  mugisi 

not  say  It  would;   the  prisoner  having  told  him  that  he  need  not  say  anyl 

.afterwards,  -on  his  way  to  prison,  made  before  'him  unless  he  pleased,  and 

a  confession  to  another  constable,  and,  his  confession  would  do  him  no  g 

^ain  in  prison,  to  another  magistrate:  but  that  he  would  be  committed  to  pi 

the   judges  unanimously   held   that   the  to  take  his  trial, — it  was  held  thii 

confessions  were  admissible  in  evidence,  confession   made  before  Ihe  magi; 

on  the  ground  that  the  magistrate's  answer  was  admissible,  as  it  could  not  be  u 

was  sufficient  10  efface  any  expectation  result   from  the   same   influence  as 

which  the  constable  might  have  raised,  confession   10   the  constables.     Re 

R.  V.  Rosier.  East,  T,  iSai;  i  PhiU.  Ev.  Howes.   6  C.   &    P.    404  (as  E.   C 

<loth  Ed.)4i4.    A  prisoner  charged  with  R.),   Lord  Denman.  C.  J.     A  prtw 

murder  was  visited  by  a  magistrate,  who  when   in  custody,   said  to  a   magis 

told  him  that,  if  he  was  nol  the  man  who  that   he  wished   10   see   his   priest. 

strucic  the  fatal  blow,  he  would  use  all  the  priest  staled  that,  observing  Iha 

bis  endeavors  and  influence  to  prevent  prisoner  appeared   greatly  agitated 

any  ill  consequences  from  falling  on  him.  said  10   him,   "The  evidence  a(  tb< 

If  he  would  disclose  what  he  knew  of  the  quest  was  so  clear  against  you.  then 

murder.     The   magistrate  wrote  10   the  be   no  doubt  you  are   the  guilty  n 

secretary  of  slate,  who  returned  answer  The  prisoner  then  slated  somethin 

that  mercy  could  not  be  extended  10  the  the  priest,  who  thereupon  asked  ihe 

prisoner:   which   answer  was  communi-  oner  whether   he  had   any  objertio 

<aled   to  the   prisoner,   who  afterwards  state  10  the  magistrate  what  he  had  51 

sent  for  the  coroner,  and  desired  to  make  to  him  ?    The  prisoner  said  be  had 

a  stalement  to  him.     The  coroner  cau-  and  ihe  magistrate  being  called  in, 

tioned  him,  and  added  that  no  hopes  or  prisoner  repealed  in  his  presence 

promise  of  pardon  could  be  held  our  to  he  had  staled  10  the  priest.     It  wa< 

him.     LItlledaEe,  J.,  ruled  that  a  confes-  jecled  thai  ihis  could  not   be  admi 

sion  subsequently  made  by  the  prisoner  whereupon  Ibe  magistrate  was  reci 

to  Ihe  coroner  was  admissible;  for  that  and  stated  that,  on  the  evening  of  Ihi 

the  caution  given  by  the  latter  must  be  on  which  he  had  the  said  interview 

taken  to  have  completely  put  an  end  to  the  prisoner,  he  Cautioned  him  noi  li 

all  the  bopes  that  had  been  held  out.     R.  anything  10  him  or  10  Ihe  police  to  c 

V.  Clewes,  4  C.  &  P.  334-     See  also  R.  nate  himself.     The  magislrale  was 

If,  Howes,  6  C.  &  P.  404.     A  girt  charged  allowed  10  state  whai  the  prisoner  si 

with  poisoning  was  told  by  her  mistress  him  on  this  occasion,  which  appear 

that  if  she  did  not  tell  all  about  it  that  be  in  every  respect  the  same  as  whi 

night,  the  constable  would   be  sent  for  had   stated   in   the    previous   inter 

next  morning  to  take  her  to  S.  (m(;aning  The  prisoner  was  convicted,  and  el 

before  the  magistrate  there);  upon  which  of  Ihe  judges  of  Ireland  held  Ibe  co 

the   prisoner   made   a  statement.      The  lion  right.     Bryan's  Case.  Joy,  73;  Ji 

next  morning  a  constable  was  sent  lor.  C.  &  P.  C.  IS7- 

who  took  ihe  prisoner  Into  custody,  and  Whereaprosecuirixsaidtoherser 

<in   the  way  10  the  magistrate,  without  girl,  who   was   In  custody  of  a   pr 

any  inducement  from  the  constable,  she  person  in  her  house  al  night.  00  a  ct 

confessed  to  him.     Bosanquel.  J.,  said;  of  administering  poison,  "  Jane,  no* 

''  I  think  this  statement  receivable.     The  see  the  effects  of  your  wickedness; 

inducement  was.  that  if  she  confessed  will  be  lo  go  from  here  to-morrow  n 

that  night  the  constable  would  not  be  sent  ing  to  Stourbridge,  to  the  magisn 

for,  and  she  would  not  he  taken  before  and  not  return  again;"  on  which  ihi 

the   magistrates.     Now   she   must   have  said;  '' Sooner  than  I  will  go  from 

known  when   she  made  this   statement  or  anywhere  else,  I  will  tell  the  tr 

Ihat  the  constable  was  taking  her  10  the  lowhich  theprotectitrixaiisweicd," 
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all  luDt."    A  statement  tlien  mftde  Id  ihb  cue,  upon  much  coniideratioa. 

ishcld  inulmiisible.    On  the  (olloning  the  rule  nns  stated  to  be  that,  although 

oroiug  a  conslable  came  lo  Ihe  bouse,  an   original  confession   may  have  been 

d  wbilc  there,  without  giving  her  any  obtained  by  improper  means,  yet  subse- 

uJon.  said  La  the  girt.  "  My  dear  girl,  qucnt  confessions  of  the  tame  or  of  like 

Kredid  you  gel  the  siuS  from  that  you  facts  may  be  admitted,  if  the  conn  be- 

.[  in  ibe  tea  and  coffee?"     It  na*  held  lieves.  from  the  length  of  time  inierven- 

II  iibal  aas  then  said  must  be  consid-  ing.  or  from  proper  warning  of  the  con- 

ii  33  being  under  the  inSuencc  of  what  sequences  of   confession,  or  from  other 

u  said  ihe  night  before,  because  she  circumstances,  that  the  delusive  hopes  or 

Li  mil  in  Ihe  house,  and  still  in  the  fears,  under  the  influence  of  which  Ibe 

pes  thai  she  might  not  be  taken  before  original   confession  was  obtained,  were 

:  magisiraies.     The   constable    a<ler-  entirely  dispelled.     Slate  v.  Guild,  to  K. 

inU  look  her  to  Stourbridge,  and  while  J.  L.   163;  s.  c.  18  Am.  Dec.  404.     In 

the  way  tbither  she  made  asiatement,  the  absence  of  any  such  circuni stances. 

iboQi  any  caution  having  been  given,  the   influence  of  Ihe  motives  proved  to 

iny  inducement  having  been  held  out  have  been  offered   will  be  presumed  to 

ber.  and  this  was  held  admissible,  be-  continue,  and  10  have  produced  the  con- 

lie  the  only  hope  Has  that  she  should  fession.  unless  the  contrary  is  shown  by 

1  Iw  laken  away  from  Ihe  house,  and  clear  evidence,  and   the  confession  will 

s  tnust  have  been  at  an  end  when  she  therefore  be  rejected.     State  v.  Roberta, 

1  taken  away  by  the  constable.     Rex  i  Dev.  (Pi.  Car.)  255. 

Juie  Griffiths.  MSS. ;  s.  c.  but  not  *o  Indaaamwt— Whart  Bald  K«t  to  Han 

'1  leponed,  Rex  v,  Richards,  j  C.  &  CMMd.— It  is  said  by  Mr.  Justice  Buller 

]ij.  thai  there  must  be  very  strong  evidence 

'lisooers  were  taken  into  custody  on  of  an  explicit  warning  not  to  rely  on  any 

isi  of  October,   and   on   that   day  expected  favor,  and  that  It  ought   moat 

prosecuior  frequently   told   them  it  clearly  to  appear  Ihat  the  prisoner  ibor- 

uld  be  better  for   ihem   to   confess,  oughly  understood  such  warning  before 

ty  were  taken  before  a  magistrate  on  his  subsequent  confession  can  be  given 

3d,  when  ihey  were  told  that  they  in  evidence.     3  East  P.  C.  658.     In  Ihe 

re  QOLbouud  lo  say  anything,  but  what  following  case  the  warning  was  not  con- 

y  did  say  would  be  taken  down,  and  sidered  sufficient.     A  confession  having 

d  against  tbem  on  (heir  trials.     They  been  improperly  obtained  by  giving  the 

b  made   a   statement.     It   waa   con-  prisoner  two  glasses  of  gin,  the  officer  to 

ded  that,  as  the  prosecutor  did  not  tell  whom  il  had  been  made  read  it  over  lit 

01  it  would  be  belter  to  confess  to  him,  the   prisoner   before   a   mBgistTsle.  who 

generally,  that  it  would  be  belter  10  told  the  prisoner  that  the  offence  imputed 

(ess.  the  confessions  to  the  magistrate  to  him  aflecled  his  life,  and  that  a  con- 

;hi  be  produced  by  that  inducement  fession  might  do  him  harm.     The  pris- 

lledale,  J. :   "  It  appears  10  me  that  oner  said  Ihal  what  had  been  read  to  him 

examinaiions   may   be   read.      If   I  was   the   truth,  and  signed   the   papers. 

Id  see  that  the  influence  was  continu.  Best,  J.,  considered  the  second  confes- 

.  1  should  not  allow  them  10  be  read,  sion,  as  well  as  ibe   Grst.  inadmissible; 

two  days  elapsed  between  Ibe  prom-  and  taid  thui  had  the  magisiratc  known 

aod  the  confession.     If  the  prisoners  that  the  officer  had  given   the   prisoner 

gone  before  the  magistrate  the  same  gin,  he  would,  no  doubt,  have  told  the 

'.  I  should  have  thought  that  the  in-  prisoner  that  what  he  had  already  said 

nee  was  continuing.     I  think  that  it  could  not  be  given  in  evidence  against 

iild  make  no  difference  that  Ihe  prom-  him:  and  thai  it  was  for  him  to  consider 

was  made  by  one  person,  but  the  con-  whether  he  would  make  a  second  confes- 

■ion  10  another."   R.  v.  Nicholls,  Mon-  sion.     If  the  prisoner  had  been  told  this, 

■lib  Spr.  Ass.   1S3U:  s.  c.  3  Russ,  on  what  he  afterwards  said  would  have  been 

(tpb  Am.  Ed.)  385.     And  where  the  evidence  against   him;   but   for  want  of 

loner  had  been  induced  by  promises  this  information  he  might  think  that  he 

favor  to   make   a  confession,   which  could  not  make  his  case  worse  than  he 

I  lor  that  cause  excluded,  but  about  had  already  madr  It,  and  under  this  Im~ 

'  months  afterwards,  and  after  having  prestion  might  sign  the  confession  before 

a  solemnly  warned  by  two  magistrates  the  magistrate.     R.    v.   Sexton.  Chelw. 

I  be  must  expect  death,  and  prepare  Burn.  Just.  til.  Confessions.     So  where 

necl  it,  he  again  made  a  full  confes-  [he  committing  magistrate  told  the  pri*- 

0.  this  latter  confession  was  admitted  oner  that  if  he  would  make  a  confeasion 

ividencc.     State  v.  Guild,  10  N.  J.  L.  he  would  do  all  he  could  for  him,  aod  no 

il  s.  c,  18  Am.  Dec.  404.  confession  was  then  made,  but  after  hi* 
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commiital  ihe  prisoner  made  a  st«(emenl  ment  siinilar  in  effect  to  tbe  one  hi 

to  the  turnkey,  who  held  out  no  induce-  made  t>efore.   The  constable  used  n< 

ment  and  gave   no   caution,   Parke.  J.,  promise  nor  Ihrcai  to  induce  the  pri 

said  he  thought  the  evidence  ought  not  to  say  anything,  but  did  not  caution 

to  be  received  alter  what  the  committing  and  it  was  not  more  than  five  mi 

magistrate  had  said  to  the  prisoner,  more  after  he  received  tbe   prisonet  int 

espccialJy  as  the  lurnlcey  had  not  given  charge  that  the  prisoner  made  the 

any  caution.     R,   ti.  Cooper,  5  C.  &  P,  ment,    Tbe  consuble  was  not  awaii 

525,  the  overlooker  had  held  out  any  in 

A  prisoner  had  made  a  confession  to  ment.  and  tbe  overlooker  was  not 

one  of  the  prosecutors  in  a  charge  of  lar-  ent  nhcn  the  statement  was  made. 

ceny,  which,  it  was  admitted,  could  not  teson,  J.,  rejected  the  second  confe< 

be  received   in   evidence  on   account  of  saying,  "There  ought  to  be  siron^ 

what  bad  passed   between   the  prisoner  dence  to  show  thai  the  impression  1 

and  a  constable  who  had  her  in  charge,  which  the  first  confession  was  madi 

In  the  afternoon  of  the  same  day  another  afterwards   removed   before  tbe  s( 

of  the  prosecutors  went  to  the  prisoner's  confession  can   be    received.     I  a 

bouse  and  entered  into  conversation  with  opinion   in   tbis  case   that   Ihe   pti: 

her  about  the  stolen  properly,  when  she  must  be  considered  to  have  madi 

repealed  the  confession  she  had  made  in  second  confession  under  the  same 

the  morning,  but  no  promise  or  menace  ence  as  he  made  the  first;  the  inter 

was  on  this  occasion   held  out   to  her.  time  being  too  short  to  allow  of  the 

Taunton,  J.,  said  that   the  second  con-  position  that  it  was  the  result  of  t 

fession  was  not  receivable,  it  being  im-  tion  and  voluntary  determination.' 

possible  to  say  that  it  was  not  induced  by  v.  Sherrington.  3  Lewin  C.  C.   ii\ 

the  promise  which  the  constable  made  to  female  servant  being  suspected  of 

the  prisoner  in  the  morning.     R.  v.  Mey-  ing  money,  her  mistress,  on  a  M01 

nell.  3  Lewin  C.  C.  133.  told  her  that  she  would  forgive  her 

Tbe   prisoner,   who   was   indicted   for  told  her  the  truth.     On  tlie  Tuesd* 

murder,  worked  at  a  colliery,  and  some  was  taken  before  a  magistrate,  an 

suspicion  having    fallen    upon    him,    the  one    appearing    against    her,     was 

overlooker  charged  him  with  tbe  murder,  charged.      On    the    Wednesday. 

The  prisoner  denied  having   been  near  again   apprehended,  the  superinle 

the    place.      Presently    the    overlooker  of  police  went  with  her  mistress  I 

called  his  attention  to  certain  statements  Bridewell,  and  told  ber,  in  tbe  pre 

made  by  his  wife  and  sister  which  were  of  ber  mistress,  that  she  "  was  not  t 

inconsistent   with    his  own.   and   added  to  say  anything  unless  she   liked 

that   there   was  no  doubt   be   would   be  that  if  she  had  anything  to  say,  hei 

found  guilty;  it  would  be  better  for  him  tress  would  liear  her;"  but  (not  km 

if  he  would  confess.     A  constable  then  that  her  mistress  had  promised  loft 

came  in  and  laid  to  the  overlooker,  in  a  her)  he  did  not  tell  her  that  il  she 

tone  loud  enough  for  the  prisoner  to  hear,  a  statement  it  might  be  given  in  evi 

"  Robert,  do  not  make  him  any  prom-  against  her.     The  prisoner  then  m. 

ises."     The  prisoner  then  made  a  con-  statement.     Pattcson,  J.,  held  thi 

lession,     Patteson,  J.,  on  the   evidence  statement   was    not    receivable   ir 

being  tendered,  said,  "That  will  not  do.  dence,   as  the  promise  of  the  mi 

The  constable  ought  to  have  done  some-  must  be  considered  as  still  operati 

thing  to  remove  (he  impression  from  the  the  prisoner's  mind  at  the  lime  < 

prisoner's  mind."     It  was  then   further  statement;   but  that  if  ^e  mistres 

proved  that  the  overlooker,  in  about  ten  not  been  then  present  il  might  havl 

minutes  after  tbe  above  confession,  de-  otherwise.     R.  v.  Hewitt,   i  Car. 

livered  the  prisoner  to  another  constable,  534.     See  also  R.  v.  Rue.  13  Cox 

and  that,   when  the  latter   received  the  2og;  Moore  v.  Commonwealth,  1 

prisoner,  the  overlooker  told   him  (but  (Va.),  701. 

not  in  the  prisoner's   bearing)  that  the        Where  inducements  were  held  a 

prisoner  had  confessed.     This  constable  a  police  officer,  and  upon  the  ne> 

took  the  prisoner  to  his  house,  and  there  the  accused  confessed  to  another  0 

said.   "I   believe  Sherrington  has  mur-  ield.  that  a  refusal   to  charge  ihi 

dernl  a  man  in  a  brutal  manner."     Tbe  jury  should  give  no  weigh!  10  th< 

wife  and  brother  of  the   prisoner  were  fession  if  thef  thought  it  was  mi 

there,   and   they   said   lo   the    prisoner,  a   result  of   such   inducement,   wl 

"What  made  thee  go  near  the  cabin?"  error.     Com.  v.  CuUen.  iii  Mass 
The  prisoner  in  answer  made   a   state-     See  Hopt  v.  U.  S.,  no  U-  S.  574^ 
480 


CONFESSIONS.    TmU  lM«rt«ln*d  UmiMiUi. 

5.  Confeniaiu  Obtained  by  ArtiflM  or  Dweption. — A  confession  pro- 
ired  by  artifice  is  not  for  that  reason  inadmissible,  unless  the 
tifice  used  was  calculated  to  produce  an  untrue  confession.* 

6.  Fkcti  AMertaiaed  in  ConseqaenM  of  Inadmiinble  ConfeHiona. — 
Ithough  a  confession  may  have  been  made  under  the  influence  of 
ireats  or  promises,  yet  evidence  of  any  facts  which  were  ascer- 
lined  in  consequence  of  such  confession  is  competent.* 

1.  Sme  V,   Fredericks,   85    Mo.    145;  observation  for  me,  upon  [he  w«ight  that 

ixtv.  Hopkirk,  S4  Mo.  37S;  Whar.  Cr.  ought  to  altach  lo  this  slalemenl  when  it 

'.  S  670;  Stale  V.   Phelps.  74  Mo.  138;  is  considered  by  [be  jury."     R,  v.  Spils- 

i[e  V.    Jones,    54    Mo.   478;    Slate    v.  bury,  7  C.  &  P.  187. 

atcj.  14  Hinn.  105;  Price  z:   Stale.  18  A  confession  made  under  the  iaflueoce 

'ixa  St.  41S:  People  v.  McMahon,  ij  N.  of  the  promise  of  some  coila[eral  boon  or 

391:  Balbo  V.   People.  So  N.  V.  4S4;  benefit  is  admissible,  where  no  hope  or 

im.  V.   Hanlon.    3   Bret*s.   (Pa.)  461:  fear  is  induced  in  respect  to  the  particular 

ing  V.  Sute,  40  Ala.  314.  criminal  charge.     Stale  v.   Hopkirk,  84 

In  cases  of  this  sort.  "  The  real  qucs-  Mo.  278. 

10  (as  said  by  Keating,  J  ,  jn  Reg.  v.  A  confession  not  induced  by  promises 

ason,    11    Cox    Cr.    Cases.   ssB)    is,  or  threats  is  admissible  in  evidence,  not- 

lether  there  bas   tteen  any  threat   or  withstanding  it  was  obtained  by  artifice 

omisc  of  such  a  naiore  that  the  prisoner  practised  upon  the  prisoner  by  the  officer 

luld  be  likely  to  tetl  an  untruth  from  having  him  in  charge,  and  when  properly 

uof  the  threat,  or  hope  of  profit  from  corroborated  will   sustain  a  conviction. 

tpromise."  State  v.  Phelps,  74  Mo,  128. 

Where  a  confession  has  been  obtained  Confidential  communications  made  by 

ini&cc  or  deception,  but  without  the  a  prisoner  in  reliance  upon  the  supposed 

e  of  promises  or  threats,  it  is  admissi-  relation  of  altorney  and  client  are  not 

t.    Thai  it  has  been  held  that  It  is  no  admissible  in  evidence;   but  sucb  com- 

ijcction  that  the  confession  nas  made  munications  are  admissible  if  made  in  tbe 

Kler  a  misuken  supposition  that  some  presence  of  others.     People  v.   Barker, 

ihc  prisoner's   accomplices   were   in  37  N.  Westn.  Rep  (Mich.)  539. 

stody.  and  even  though  some  artifice  Where  a  fellow  prisoner  was  placed  in 

i  been  used   to  draw  him   into   ihat  the  cell  with  the  accused  for  the  purpose 

PEXMilion.    R.  v.  Hurley,  East.  T.  i8jB;  of  obtaining  a  confession,  httd,  that  such 

Phill.  Ev.  {lolh  Ed.)  413.      Where  a  confession    was    admissible.      Com.    v. 

isoner  asked  ihe  turnkey  if  he  would  Hanlon.  3  Brews.  (Pa  )  461, 

Ltaletter  in  Ihe  post,  and  on  receiving  S.  3  Russ.  on  Cr,  (gth  Am,  Ed.)  421; 

premise  thai  be  would  do  so.  Rave  him  Duffy  v.  People,  26  N.  Y,  588;  Jackson's 

E  letter,  which  was   detained   by   the  Case,   i   C.   H,    R.  (N.   Y,)  98;   Stage's 

mkeyand  given  in  evidence  as  aeon-  Case,  5  C.  H.  R.  (N.  Y.)  177;  Teachout 

ision  at  tbe  trial.  Garrow.  B.,  received  v.  People,  41  N.  Y,  7:  Com.  v.  Knapp,  9 

E  evidence.     R.  v.  Derrington,  i  C,  &  Pick.  (Mass.)  49G;  s.  c,  20  Am,  Dec,  4^1; 

418,    So  where  a  person  took  an  oath  Frederick  u.  State,  3  W.  Va.  695;  Gates 

u  he  would   not   mention   what   the  i;.   People,  14  III.  433;  State  n.  Garrett. 

iuner  told  him.     R.  v.  Shaw.  6  C.  &  71  N.  Car,  S5;  State  v.  Graham,  74   N. 

373     And  where  a  wilness  promised  Car.   646;    a.   c,    i    Am.   Cr.   Rep,   i8b; 

u  what  the  prisoner  said  should  go  no  State  v.  Cowan,  7   Ired.   (N,   Car.)  239; 

rthci.     R.  V.  Thomas.  7  C.  &  P.  345.  State  v.  Vaigneur,  5  Rich.  (S.  Car.)  391; 

appeared  that  one  of  the  prisoners  had  Stale  v.  Motley.  ^  Rich.  (S.  Car,)  327; 

xlc  astatement  toaconsublein  whose  State  v.  Crank,   2  Bailey  (S,  Car),  67; 

stodjhe  was.  but  that  he  was  drunk  at  Jotdan   -a.  Stale,  31  Miss.  382;  Sarah  i^. 

E  time;  and  it  was  imputed  Ihal  the  State,  28  Ga,   576;  Murphy  v.  State.  63 

"Stable  had  given  him  liquor  to  cause  Ala.  T;  Mountain  v.  State,  40  Ala.  344; 

n  10  be  so.    On  its  being  objected  that  Jane  v.  Commonwealth.  3  Mete.  (Ky.)  30; 

ui  a  prisoner  said  under  sucb  circum-  Deathridge  v.  State,  I  Sneed  (Tenn,).  75: 

lORs  was  not  receivable  in  evidence.  White  v.   Slate,   3   Hcisk.   (Tenn.)  338; 

ilcridge,  J,,  said.   "I   am  of  opinion  Eliiabeth  p  Slate.  27  Tex.  329;  Selvidge 

>i  a  statement   made    by   a  prisoner  71.  State.  30  Tex.  60;  Greer  v.  Stale,  31 

lile   he   was  drunk    is   not   therefore  Tex.  129;  People  v.   Kelly.  47  Cal,  125; 

«liiii«ible;  it  must  cither  be  obtained  People  v.  Jones.  32  Cal.  80;  People  v. 

•  bope  or    Icar.      This    is   matter  of  Ah  Ki,  20  Cal,  177;  Peoples'.  Hoy  Yen, 
3C.  ofL.— 31                                   -ISl 


CONFESS/ONS.  iridfOM  enlr  AgalBit],!* 

7.  BsbMqnent  Confeuiona. — Although  an  original  confession  i 
have  been  obtained  by  improper  means,  subsequent  confession 
the  same  or  of  like  facts  may  be  admitted,  if  the  court  belie 
from  the  length  of  time  intervening,  from  proper  warning  of 
consequences  of  confession,  or  from  other  circumstances,  that 
delusive  hopes  or  fears  under  the  influence  of  which  the  orig 
was  obtained  were  entirely  dispelled.* 

8.  Evidsnee  Only  Against  the  Faitiei  Haking  Them. — A  confes 
is  only  evidence  against  the  party  making  it,  and  cannot  be  i 
against  others.  If  an  inducement  be  held  out  to  one  prisone 
make  a  statement  which  implicates  another  prisoner,  such  st 
ment  is  inadmissible ;  for  it  can  only  be  used  as  evidence  aga 
the  prisoner  who  made  it,  and  then  it  is  evidence  obtained  b; 
inducement.^ 

34  Cal.  176;  R.  V.  Gould,  9  C.  &  P.  364;  c,  iS  Am.  Dec.  404;  Peter  v.  State 

R.  V.  Griffin.  Rum.  &  Ry.  151.  &  M.  (Miss.)  31:  S<tnoa  v.  State, 36 

Whenaconfessiontn  itself  inadmissible  636:   State  v.  Clarissa,  II  Ala.  jS: 

leads  to  the  ascertainment  of  a  fact  ad-  v.  State.  33  Ala.  560;  Joe  v.  State,  3! 

missible  and   materia)   in   the   case,   so  43a;    Com.  v.   Knapp.   10  Pick,  (h 

■huch  of  such  confession  as  relates  Etricliy  477.  Slate  v.  Carr.  37  Vl.  191:  Wa 

to  the  fact  may  be  received,      Siaie  v.  People.  3  Hill  (N.  V.),  395;  State  e.C 

Vaigneur,  5  Rich.  (S.  Car.)  391;  Slalc  v.  10  N.  J.  L.   163;  s.  c.  iS  Am.  Dec 

Motley,  7  Rich.  (S.  Car.)  337;  Duffy  v.  Com.  v.  Harman.  4  Pa.  St.  369:  & 

People,  tb  K.  V.  588;  Cora.  v.  Knapp,  9  v.  Commonwealth,  a   LeiRh   (Va,), 

Pick.  (Mass.)  496:  s.c.  30  Am.  Dec.  491;  Stale  f.  Loirhorne,  66  N.  Car.  538; 

Laros  v.  Swie,  84  Pa.  St.  300;  Frederick  v.  Gregory,  5  Jones (N.  Car),  315: 

V.  State.  3  W.  Va.  695;  Stale  v.  Garrett,  v.  Roberts,  i  Dev.  (N.  Car.}359;  Lt 

71  N.  Car.  85;  Murphy  w.  Slate,  63  Ala.  Stale.  33  Ark.336:  Stale  v.  Jones.  s< 

l;  Belote  v.  Slale.  36  Miss.  96:  Massey  478;  Walker  v.  State,  7  Tex.   App 

V.  State,  10  Tex,  App.  645:  Cletnons  v.  Suie  v.  Hash,  13  La.  Ann.  895;  P 

Stale,  4  Lea  (Tenn.),  33;  People  v.  Hoy  v.  Jim  Ti.  33  Cal.  60:  Beery  v.  U. 

Yen,  34  Cal.  176;  Beery  v.  U.  S.,  3  Colo.  Colo.  1S6:  U.  S.  v.  Charles.  3  Cran 

186;  U.  S.  V.  RicharJ,  3  Cranch  C.  C.  C.  76;  U.  S.  w.  Kunt,  4  Cranch 

439.  683.     Compare  Slale  v.   Frailer,  6 

The  prisoner  was  charged  with  stealing  (Tenn.)  539;  McAdory  f.  Suic,  61 

a  guinea  and  tno  promissory  notes,  one  154. 

of  which  was  a  Bank  of  England  note  for        The  presumption  ts  that  the  infl' 

five   pounds,  and   Ihe  other  a   Reading  of  the  threats  or  promises  continue 

bank-noie  for  ihe  like  sum.     The  prose-  such   presumptions   must   be  oven 

cutor  had  told  the  prisoner  that  he  had  Com.  v.   Knapp.   10  Pick.  (Mass.^ 

better  confess.     Chambre,  J.,  held  thai.  Com.   v.    Taylor,  5  Gush.   (Mass.] 

although   ihe   prosecutor  could   not    t>e  Brownhas's  Case,  4  C.  H.  R.  (N.  Y. 

allowed  to  prove  a  confession  made  after  Stage's   Case,  5   C.   H.   R.  (N.  Y. 

this  admonition,  he  might  be  permitted  Milligan's  Case,  6  C.   H.   R.  (N.  \ 

to  give  evidence  that  the  prisoner  brought  State  c.  Guild,  10  N.  J.  L.  163;  >. 

tohimaguineaanda  five  pound  Reading  Am.  Dec.  404;  Com.  v.  Harnun, 

t>ank-nole.   which    he    gave   up    to   the  St.  369;    Thompson  v.  Commonw 

prosecutor  as  the  guinea  and  one  o(  the  30  Gratt.  (Va.)  734;  State  v.    Flsf 

notes   that  had   been  stolen  from  him.  Jones  (N.   Car.),  47B:   State  v.   Ro 

The  note  thus  produced  the  prosecutor  I  Dev.  (N.  Car.)  zjig;  State  v.  Dral 

conld  not  identify  otherwise  than  by  its  N.  Car.  593;  Whaley  f.  Slate.  It  Ga 

corresponding  with  the  stolen  note  in  the  Simon  v.  State.  36  Miss.  636;   Pelr 

sum  for  which  it  was  given,  and  in  being  State.  4  S.  &  M.  (Miss.)  31:  Van 

a  note  of  the  same  bank.     Upon  lease  v.  Stale.  24  Miss.  513,  Stale  v.  Ha' 

reserved,    the    majority    of    the    judges  La.   Ann.   89$;    Slate   v.  Chamtici 

agreed  with  Chambre,  }.,  in  thinking  ibe  Iowa.  179;  State  v.  Jones.  54  Mo.  . 
conviction  right  and  the  evidence  admis-        9.  3  Rusi.  on  Cr.  (9th  Am.  Ed. 

■ibie.     R.  V.  Griffin,  Russ.  &  Ry.  115.  411;  Roscoe'i  Cr.  Ev.(ioib  Ed.)  53; 

1.  State  V.  Guild,   10  N,  J,   L,  163;  s.  pie  v.  Whipple.  9  Cow.  (N.  Y.)  707; 
468 
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J.  Knipp,  g  Pick.  (MaS5.)  496:  Com.  v.  the  whole  o[  ihe  confession,  whether  ver- 

Tbompsun,  99  Mass.  444:  Fife  v.  Com-  t>al  or  written,  ought  to  be  presented  to 

noDireilth.  19  Pa.  Sl  429;  State  v.  Ful-  the  jury,  notomilcing  Ibc  names.    Parke, 

In, »  Vt.  74 :  State  v.  Dodson,  16  S.  Car.  B.,  thought  otherwise.   See  R.  v.  Fletcher, 

IJj;  BLckman  v.    Stale,   36   Ala.    zgs:  4  C.  &  P.  15a,  and  R.  2/.  Clewes,  4C.  &  P. 

Sore  E,  Staie,   58   Aia.   391;   Smith   v.  aai.   where  Liltlfdalc,   J.,   says  that  he 

3Ulc.  9  Ala.  990;  Morrison  v.  State,   5  had  lormcd  his  opinion  after  much  con- 

3hio,4}B;  Lowe  v.  8oteler.  4  H.  &  McH.  sideration. 

Ud.l  346;  s.  c,  I  Am.  Dec.  410:  Stale  The  confession  of  the  principal  is  not 
>.  Wciscl,  30  La.  Ann.  Pi.  II,  919;  Alee  admissible  in  evidence  to  prove  his  guilt. 
F,  Slate.  30  TeK,  466;  Spencer  f.  Slate,  upon  an  indictmenc  aKsinst  the  accessory, 
|l  ItL  b\:  Priest  V,  Stale.  10  Neb.  393;  One  Turner  was  indicted  for  receiving 
U.S.  v,  Douglass,  3  Blalcbf,  (U.  S.)  107;  sixty  sovereigns,  elc,  by  one  Sarah  Rich. 
'i.  S.  v.  While,  s  Cranch  C.  C.  38;  U.  S.  then  lately  before  leloniously  stolen.  To 
>.  Miller.  4  Cranch  C.  C.  1041  U.  S.  v.  establish  the  larceny  by  Rich,  ihecounsel 
llcHafaoa,  4  Cranch  C.  C.  573,  (or  the  prosecution  proposed  to  prove  a 
Ii  is  quite  settled,  generally,  that  a  confession  by  her,  made  before  a  magis- 
ooicMion  is  only  evidence  against  the  trate  in  the  presence  of  the  prisoner,  in 
any  making  it,  and  cannot  be  used  which  she  slated  various  facts,  imptlcat- 
^ast  others.  With  respect  to  con-  ing  herself  and  others,  as  well  as  the  pris- 
piiacf,  there  is  some  obscurity  on  this  oner.  Palleson,  J.,  refused  to  receive  as 
nbjecl.  which  will  be  found  discussed  in  evidence  anything  vrhich  was  said  by  Sa- 
te article  relating  to  that  offence. /nj-/.  rah  Rich  respecting  the  prisoner,  but  ad- 
n  general,  where  the  conspiracy  is  milled  what  she  had  said  respecting  her- 
KDied.  the  admissions  concerning  the  self.  The  prisoner  was  convicted.  Hav- 
ommoa  object  are  admissible.  Lee  v.  ing  afterwards  learned  that  a  case  had 
'''''P'C7-43  N' H.  13;  Stale  f.  Thibcau,  occurred  before  Mr.  Baron  Wood,  at 
0V1.100:  Com.  V.  Waterman.  133  Mass.  York,  where  two  persons  were  Indicted 
3;  Com.  c  Brown,  14  Cray  (Moss,},  419:  logelher,  one  for  stealing  and  the  other 
iclkjf.  People,  55  N.  Y.  56$:  s.  c,  14  for  receiving,  in  which  the  principal 
^m.  Rep.  342;  Adams  i',  Davidson,  10  pleaded  guilty  and  the  receiver  not 
'  Y.  309:  Bcnhara  v.  Cary,  11  Wend,  guilty,  and  that  Mr.  Baron  Wood  refused 
^  Y.)  83:  Crary  v.  Sprague,  I3  Wend,  to  allow  the  plea  of  guilty,  to  eslablisb 
^.  Y.)  41;  s.  c,  37  Am.  Dec.  no;  the  fact  of  the  stealing  by  the  piincipal. 
>miib7  !>.  People,  53  N.  Y.  473;  Kehoe  as    against   the    receiver,    Palleson.   J., 

Commonwealth.  85  Pa.  St.  117:  Kim-  thought  it   proper  10  refer  to  the  judges 

1(11  B.  GeetinE.  3  Grant  (Pa.),  135;  Price  the  question.  "  Whether  he  was  right  in 

.  Jnnkin,  4  Watts  (Pa.),  85;    s.  c,    iS  admitting  the  confession  of  Sarah  Rldi 

>iii.  Dec.  6Bs;    Helser  v.  McGraih,   58  In   the   present   case?"     All   the  judges 

'i.  St  4s8;  McDoivell  v.  Rissel.  37  Pa.  having  met  (except  Lord  Lyndhurst.  C. 

1  164;  Peterson  v.  Speer,  39  Pa.  St.  479;  B.,  and  Taunton.  J,),  they  were  unani- 

■nta  V.  Matson,  ;6  Pa  St.  54^  Reiten-  mousty  of  opinion  that  Sarah  Rich's  con- 

a*  V.  Rcltenbacb,  i  Rawie  (Pa,).  361;  fession  was  no  evidence  against  the  pris- 

c,  iS  Am.  Dec.  639;  Clawson  v.  State,  oner,  and  lh«  conviction  was  held  wrong. 
1  Ohio  St.  334;  Preston  v.  Bowers,  13  R.  v.  Turner,  Moody  C.  C.  347.  In  R, 
HiioSti;  Williams  t'.  State.  47lnd,  568;  »,  Cox.  i  F.  &  F.  90,  Crowder.  J,,  ad- 
limilloni'.  People,  39  Mich.  195:  Stale  v.  mitted,  on  the  trial  of  the  receiver,  the 
'Uh,  T  Iowa.  347;  State  v.  Ross,  39  Mo.  confession  of  the  thief  made  in  the  Te- 
l: Stale  V.  Daubert.  4a  Mo,  339;  Peo-  ceiver's  presence  as  evidence  of  the  fact 
Ic  f.  Gelger,  49  CaL  643:  Clinlon  v.  at  stealing.  Sed  qtt.  Where  ibe  coun- 
'Stes.  30  Ark.  316:    Loggios  v.    Stale,  sel  for  the  prosecution  opened  no  case 

Tei.  App.  434;  State  v.  Jackson.  39  ai^insl  one  of  two   prisoners,  and  was 

a.  Aon.  354;  Smith  v.  State.   $3  Ala,  about  to  detail  10  the  jury  certain  stale. 

^:  Garrard  r.  Slate.  50  Miss.  147:  Lin-  ments  made  by  that  prisoner,   Pollock, 

iln  p.  Claflin.  7  Wall.  (U.  S.)  133;  U.  S.  C.    B.,    interposed,    saying    that    those 

.  McKee.  3  Dill.  (U.  S.)  546.     But  a  dif-  statements   ought   nol    to   be    repealed 

mllT  occurs  where  a  confession  by  one  merely  because  the  prisoners  were  joinlly 

tiioner  is  given  in  evidence,  which  im-  charged,   and    that    the    proper   course 

licjtes  the  other  prisoners  by  name,  as  would  be  to  lake  an  acquillal.  and  exam- 

1  ibe  propriety  of  suSering  those  names  ine  such  prisoner  as  a  witness.       R.  v. 

>  be  mentioned   to  the  jury.     Several  Gardner.  9  Cox  C.  C.  333. 

sw^  arc  collected  in  i  Lewin  C.  C.  107.  Upon  an  indictment  for  rourder,  against 

rhich  show  that  Liitledak,  J.,  Alderson.  a  man  and  woman,  it  appeared  that  a  wo- 

I.,  ud  Denman,  C.  J.,  considered  that  man  who  was  placed  by  the  constable  with 
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QnMtioBiBf  Admliilblt: 


9.  Confesflions  Obtained  by  Qnestioning  Admisiible.  — A  confession* 
is  admissible  in  evidence  where  it  has  been  elicited  by  questions 
put  by  a  person  in  authority.  At  common  law  no  examination  .of 
the  accused  was  permitted,  but  such  examination  was  permitted 
by  the  statutes  of  Philip  and  Mary.  The  main  features  of  these 
statutes  have  been  adopted  in  many  of  the  States.^ 


the  female  prisoner,  whilst  he  went  to  the  West  v.  State,  76  Ala.  98;  Snow  v.  State» 

inquest,   to  prevent  her  laying   violent  58  Ala.  372. 

hands  upon  herself,  and  to  prevent  her        Confessions  of  an  accomplice,  made  in 

from  going  away,  told  her  'o  'he  effect  the  presence  of  the  accused  and  assented 

that  "she  had  better  tell  the  truth,  or  it  to  by  him,  are  admissible  against  him. 

would  lie  upon  her,  and  the  man  would  Com.  v.  Call,  21  Pick.  (Mass.)  515. 
go  free."      Parke,   J.   (after  consulting        1.  i  Greenl.  on    Ev.  (14th  Ed.)  §  224; 

Taunton,  J.),  said:  "As  this  declaration  Whar.  Cr.  Ev.  (9th  Ed.)  §666;  People  r. 

of  the  female  prisoner  can  only  legiti-  Restell,  3  Hill  (N.   Y.),  289;  People  v, 

mately  be  received  in  evidence  to  affect  Smith,  i  Wheel.  C.  C.  (N.  Y.)  54;  Statr 

her  and  no  one  else,  we  think  that  it  is  v.  Cowan,  7  Ired.  (N.  Car.)  239;  State  v. 


not  receivable,  as  it  was  made  after  an 
inducement  held  out  by  a  person  who 
had  her  in  custody.  If  it  were  to  be 
used  at  all.  it  could  only  be  used  to  crimi- 
nate her;  and  then  it  would  be  evidence 


Kirby,  i  Strob.  (S.  Car.)  378;  Carrol  v. 
State,  23  Ala.  28;  Sute  v.  McLaughlin, 
44  Iowa,  82;  Wolf  V.  Commonwealth,  30 
Gratt.  (Va.)  833. 

Unless  a  prisoner  comprehends    his 


obtained  to  criminate  her  by  means  of  an  rights  fully,  and  is  informed  by  the  court 

inducement."     R.  v,  Enock,  5  C.  &  P.  that  his  refusal  to  answer  the  questions 

539.  propounded  could  not  prejudice  his  case. 

The  confession  of  one  of  the  defend-  or  be  construed  as  an  evidence  of  guilt, 

ants  implicating  himself  and  others,   is  any  responsive  confessions,  implicating 

pmpetent  evidence  against  himself,  and  him  in  the  crime  charged,  must  be  re^ 

should  be  proved  as  made,  including  the  garded  as   involuntary.     Whar.  Cr.  Ev. 

names  of  his  confederates  as  stated  by  §§  668-9:  State  z/.  Rorie,  74  N.  C.  148;  i 


him,  the  jury  being  instructed  that  it  is 
evidence  only  against  the  parry  who 
made  the  confession.  State  v.  Dodson, 
16  S.  Car.  453;  State  v.  Fuller,  39  Vt.  74; 
State  V.  Workman,  15  S.  Car.  541. 

If.  by  agreement  with  proper  authority, 
Kparticeps  criminis  not  in  custody  made 
a  confession  to  secure  his  own  immunity 
on  condition  that  he  would  testify  against 
his  accomplices,  and  he  afterwards  re- 
fused to  testify,   the  confession   is  evi- 


rreenl.  Ev,  §  215,  note  4;  Rex  ».  Greene, 
5  C.  &  P.  312;  Murphy  v.  Slate,  63  Ala. 
i;  Kelly  z/.  State,  72  Ala.  244.  See  State 
V,  Matthews,  66  N.  Car.  106;  Peter  z\ 
State,  4  S.  &  M.  (Miss.)  31;  Van  Buren 
V.  State,  24  Miss.  512;  Dick  v.  State,  30 
Miss.  593. 

It  was  formerly  held  that  if  a  prisoner 
were  told  that  what  he  said  would  be 
used  for  him  or  against  him  at  his  trial, 
his  statement  was  inadmissible.     A  pris- 


»»■ 


dence  against  himself  if  it  be  shown  that  oner,  when  before  a  magistrate,  was  told 
it  was  made  freely  and  without  compul-  by  the  magistrate's  clerk  not  to  say  any- 
sion.  If,  however,  he  was  in  custody  thing  to  prejudice  himself,  *'  as  what  he 
when  he  made  the  confession,  there  must  said  would  be  taken  down,  and  would  be 
not  only  be  a  showing  that  it  was  made  used  for  him  or  against  him  at  his  trial, 
freely  and  without  compulsion  or persua-  Coleridge,  J.:  "This  is  an  inducement, 
sion,  but  also  that  it  was  made  volun-  and  it  was  held  out  by  a  person  in  au- 
tarky after  he  was  cautioned  that  it  might  thoriiy.  I  am  of  opinion  that  the  prison- 
be  used  against  him  in  case  he  should  re-  er's  statement  cannot  be  given  in  evi- 
fuse  to  testify.  Lopez  v.  State,  12  Tex.  dence.  I  cannot  conceive  a  more  direct 
App.  27;  Hamilton  z/.  People,  29  Mich,  inducement  to  a  man  to  make  a  confes- 
173;  Com.  V,  Knapp,  10  Pick.  (Mass.)  sion  than  telling  him  that  what  he  says 
477;  Bowden  v.  State,  i  Tex.  App.  137.  may  be  used  in  his  favor  at  the  trial."   R. 


AdmiMion  or  GonfeMion  hj  Third  Per- 
son.— The  admission  or  confession  of  a 
third  person,  that  he  committed  the  of- 
fence with  which  the  accused  is  charged, 
not  made  under  oath,  though  on  his 
death-bed,  is  mere  hearsay,  and  is  not 
admissible  as  evidence  for  the  accused. 


V,  Drew,  8  C.  &  P.  140.  So  where  the 
constable  who  apprehended  the  prisoner 
said  to  him,  "What  you  are  charged 
with  is  a  very  heavy  offence,  and  you 
must  be  very  careful  in  mailing  any  state- 
ment to  me  or  anybody  else  that  may 
tend  to  injure  you,  but  anything  you  can> 
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say  in  yoar  defence  we  shall  be  ready  to  then  said,  which  amounted  to  a  confes- 
hear,  and  send  to  assist  you/'  a  state-  sion  of  his  guilt;  and  upon  a  case  re- 
ment  thereon  made  was  rejected.  R.  v,  served,  after  argument,  on  behalf  of  the 
Morton,  2  M.  &  Rob.  514.  So  where  the  prisoner,  the  judges  were  unanimously 
constable  told  the  prisoner,  **  You  are  of  opinion  that  the  confession  was  prop- 
apprehended  on  a  serious  charge;  take  erly  received.  Lord  Campbell,  C.  J.:  **  I 
care  that  you  do  not  say  anything  to  in-  adhere  to  the  opinion  which  1  formed  at 
jure  yourself;  but  if  you  can  say  any-  the  trial.  The  rule  is,  that  if  there  be 
thing  in  your  defence,  we  are  willing  to  any  worldly  advantage  held  out,  or  any 
bear  it,  and  to  send  to  any  person  to  as-  harm  threatened,  the  confession  must  be 
sist  you,"  a  statement  ihereon  made  was  excluded.  The  reason  is,  not  that  the 
rejected.  R.  v,  Hornbrook,  I  Cox  C.  C.  law  supposes  that  the  statement  will  be 
54.  So  where  a  policeman  told  a  prisoner  false,  but  that  the  prisoner  has  made  a 
that  whatever  she  told  him  would  be  used  confession  under  a  bias,  and  that  there- 
against  her  on  her  trial,  a  statement  fore  it  would  be  belter  not  to  submit  it  to 
thereon  made  was  rejected.  R.  z/.  Furley,  the  jury."  Pollock,  C.  B.:  **A  simple 
I  Cox  C.  C.  76.  So  where  the  magistrate's  caution  to  the  accused  to  tell  the  truth,  if 
clerk,  when  the  prisoner  was  being  ex-  he  says  anything,  has  been  decided  not 
amined,  told  him  that  he  was  at  liberty  *  to  be  sufficient  to  prevent  the  statement 
to  make  any  statement,  but  that  **  what-  made  being  given  in  evidence.  R.  v, 
ever  he  said  would  be  taken  down  and  Court,  6  C.  &  P.  486;  R.  v.  Holmes,  i  C. 
used  against  him;"  a  statement  thereon  &  K.  248.  And  although  it  may  be  put 
made  was  rejected.  R.  v,  Harris,  i  Cox  that  where  a  person  is  told  to  tell  the 
C.  C.  196.  truth,  he  may  possibly  understand   that 

On  the  other  hand,  where  a  police  offi-  the  only  thing  true  is  that  he  is  guilty, 
•cer  had  told  a  prisoner  that  whatever  he  that  is  not  what  he  ought  to  understand, 
-said  would  be  used  against  him.  it  was  He  is  reminded  that  be  need  not  say  any- 
held  that  a  statement  thereon  made  was  thing,  but  if  he  says  anything,  let  it  be 
admissible.  R.  v.  Chambers,  3  Cox  C.  true.  But  where  the  admonition  to 
C.  92.  So  where  a  police  officer  told  the  speak  the  truth  has  been  coupled  with 
prisoner  before  he  made  a  statement,  **  to  any  expression  importing  that  it  would 
be  careful:  it  would  be  used  against  him  be  better  for  him  to  do  so,  it  has  been 
•on  his  trial  if  committed  by  the  magis-  held  that  the. confession  was  not  receiv- 
trates."  it  was  held  that  the  statement  able,  the  objectionable  words  being  that 
was  admissible.  R.  v,  Atwood,  5  Cox  it  would  be  better  to  speak  the  truth,  be* 
C  C.  322.  cause  they  import  that  it  would  be  better 

These  cases  were  reviewed  in  the  fol-  for  him  to  say  something.     R.  v.  Garner, 

lowing  case,  which  may  be  taken  to  have  i  Den.  C.  C.  329.     The  true  distinction 

-settled  the  law  on  this  point.     Where,  on  between  the  present  case  and  a  case  of 

an  indictment  for  murder,  a  police  con-  that  kind  is,  that  it  is  left  to  the  prisoner 

stable  said,   *' I  went  to  the  prisoner's  as  a  matter  of  perfect  indifference  whether 

house.     I  saw  the  prisoner.     I  told  him  he  should  open  his  mouth  or  not"    R.  v, 

what  he  was  charged  with.     He  made  no  Baldry,  2  Den.  C.  C.  430. 

reply,  and  sat  with  his  face  buried  in  his  But  where  an  inspector  of  police  said 

handkerchief.     I  believe  he  was  crying,  to  a  woman  in  custody  on  the  charge  of 

I  said  he  need  not  say  anything  to  crim-  having  attempted  to  set  fire  to  a  work- 

inate  himself;  what  he  did  say  would  be  house,    **You    are    accused  of    a    very 

taken  down  and  used  as  evidence  against  serious  offence;  have  you  any  explana- 

him."     Objection  was   made  that  what  tiontogive?    You  are  not  bound  to  say 

tl}e  prisoner  then  said  was  inadmissible,  anything,  but  anything  you  say  will  be 

Lord  Campbell,  C.  J.,  thought  that  al-  given  in  evidence  against  you  "     The 

though  the  caution  of  the  constable  dif-  inspector  then  asked  her,   **  Was  it  she 

fered  from  that  directed  by  the  11  and  12  that  set  fire  to  the  buildings?''    It  was 

Vict.  c.  42.  8.  18.  to  be  given  by  the  jus-  held  that  the  statement  of  the  prisoner  in 

tice  to  the  prisoner  in  the  word  **  will"  answer  to  this  question  was  not  admis- 

instead  of  **may,"  it  did  not  amount  to  sible.     R.  v.  Toole,  7  Cox  C.  C.  244. 

any  promise  or  threat  to  induce  the  pris-  The  prisoner,  who  was  indicted  with 

oner  to  confess;  it  could  have  no  ten-  several  others  for  burglary,  sent  for  a 

•dency  to  induce  him  to   say  anything  magistrate  to  tell  him  he  had  something 

untrue;   and  that  in  spite  of  it,  if  he  to  communicate  to  him.     The  magistrate 

did   afterwards   confess,  the  confession  acted  at  the  interview  with  great  cautioo, 

must    be    considered    voluntary.       His  and  warned  the  prisonernot  to  say  any- 

lordship  therefore  allowed   the  witness  thing  that  would  criminate  himself*  as 

to  give  evidence  of  what  the  prisoner  what  he  said  would  be  tiUcen  down  la 
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wrltioK,  and  made  use  of  against  him  on  to  the  magEstrate,  which  it  was  to  be  j 

his  trial.     The   prisoner   replied  he  did  sumed  he  had  complied  with.    Colerid 

not  care,  as   he   knew  that   the  witness  J.,  after  consulting  C[«xswell,  J.,  f 

knew   all.     Upon   cross-examination,   ic  thai  ihey  were  both  inclined  lolbuik  I 

appeared  that  the  prisoner  had  been  con-  the  proviso  was  a  condition    preced< 

fined,  after  his  arrest,  in  the  same  cc}I  and  that  in  the  absence  of  any  pnxif  I 

with   another   person,  charged  with  the  it  had  been  acted  upon,  the  statement  i 

same  crime,  who  had  confessed  and  been  not   receivable    in    evidence;    bni    i 

admitted  queen's  evidence;  the  prisoner  added  thai,  as  it  was  desirable  so  im| 

was  aware  of  this,  and  ii  was  lo  thai  he  tant  a  point  should  be  settled,  they  wc 

alluded  when  he  said  that  he  knew  the  receive   (be  evidence,   and    reserve 

witness  knew  all,  and  that  it  was  from  question,  if  it  should  become  necessi 

the  siaiemeni  made  by  the  person  who  R.  v.  Kimber,  3  Cox  C,  C.  123. 
had  been  admitted  queen's  evidence  that         Upon  an  indictmcnl  for  allemplin; 

the  prisoner  was  examined,  and  his  con-  procure   abortion   the   statemrni  of 

fession  taken    down.       It    was    insisted  prisoner  before  the  magistrate  was  1 

that,  under  these  circumstances,  (he  con-  dered    in   evidence.      The    magi^tra 

fession  was  not  admissible,  a«  the  camion  clerk,  who  was  called  to  prove  it,  sui 

given  by  (he  magistrate  did  no(  appear  that  when  the  prisoner  was  before 

to  have  had  the  cSeci  of  removing  from  magistrate,  the   witnesses  for  (be  pi 

(b«    prisoner's    mind    all    the    inftuennes  ecution    having    been    examined    10 

which  would  have  invalidated  the  confes-  presence,  Ifae  magistrate  thus  addre; 

sion,  antl   that   there   was  a  reasonable  him:  "  Having   heard   the  evidence, 

cause  tu  lead  Ibe  prisoner  to  believe  that  you  wish  (o  say  anything  in  answei 

if   he   (nade  a  confession   he  would   be  the  charge?  you  are  not  obliged  10 

put  in  the  same  situation  with  the  other  anything,  unless  you  desire  10  do  so; 

person  who  had  done  so.     Crompton.  J,,  whatever  you  say  will  be  taken  door 

received  the  confession,  observing  that  writing,  and  may  be  given  in  evid< 

the  maftistrate  stated  that,  as  far  as  he  against   you   upon   your  trial;"  that 

knew,  the  prisoner  came  forward  vol un-  magistrate  added    nothing   more, 

tarlly;  that  a  mere  formal  caution  from  a  prisoner  then  made  the  stHiemenl.  wl 

magistrate  would  not  be  sufficient  10  set  was  taken  down,  read  over  to  him, 

up  a  confession,  if  ii  appeared  that  such  signed   by  him   and   by  the  magisii 

confession  was  made  under  the  distinct  The  statement  was  in   the  form  in 

impression   of    a    previous    promise   or  schedule  to  the  1 1  and  la  Vict.  c.  41. 

threat,  but   that   it   did   noi  appear  that  contained  the  words  so  proved  to  I 

'  there  was  any  previous  inducement  what-  been  addressed  to  the   prisoner  by 

ever.     If  there  were   any  threats  made  magistrate.      It   was  objected   that 

use  of  before,  or  any  promises  held  out,  statement  was   not   admissible,   as 

the  distinct  caution  given  by  the  magis-  magistrate  had   not   given    the  can 

irate  was  aafficjenl  to  obviate  them.     It  against  sny  promise  or  ibreat  rtqi 

was  In  effect  telling  the  prisoner  that  he  by  the  proviso  in  sec.  iS  of  the  siai 

would  get  no  benefit  from  his  confession,  but  Lord  Campbell,  C.  J. ,  overruled 

and  that  he  should  ronsequenlly  dismiss  objection;   and,  upon   a   case   rescr 

from  his  mind  all  expectation  of  getting  after  argument.  Lord  Campbell,  C. 

any,  if  any  such  be  had.     Berigan's  Case,  thus   pronounced   judgment:  "The 

Joy  on  Conf.  37.  jecilnn  to  the  admissibili|y  of  this  si 

On  an  indictment  for  forgery  a  state-  mcnt  of  the  prisoner  is  unfounded. 

ment  by  the  prisoner  before  the  magiS'  signature  of  the  magistrate,  and  tha 

traie  was  offered  in  evidence.   Appended  the   prisoner,   were   proved.      It   wi 

to  the  staiemeni  was  a  doclaralion  by  the  have  been   admissible  at  common 

magistrate  that  he  had.  previously  10  the  and   is  so  still   unless  excluded   by 

prisoner's  being  called  upon  for  his  de-  statute.     It  is  argued  that  Ihe  objei 

fence,   repeated   the  form   contained   in  the  caution  in  the  first  proviso  is  tc 

scbedale  (N);  but   there  was  nothing  10  away  with  the  effectof  a  previous  ind 

show  that  the  caution  contained  in  the  mcnt:  but  as  diere  was  no  pieviou; 

hlier  part  of   sec.  iS  of  the  It  and  11  ducement  here,  it  is  not  necessary  in 

Vict.    c.    42.   had   been    used.     For  the  case   to   decide   whether,    if  a  prev 


prisoner  it  was  urged  that  proof  must  be 

threat  or  inducement  had  tieen  held 

given  of  a   strict   compliance   with   the 

to  the  prisoner,  the  caution  prescribe. 

terms  of  the  proviso.     For  Ihe  crown  it 

the  first  proviso  is  to  be  regarded  . 

was  answered  that  the  form  given  by  the 

condition  precedent  or  merely  direct 

statute  had  been  scrupulously  adhered  to. 

The  aSih  sec.  of  Ihe  statute  declares 

and  Ibal  the  rest  was  merely  a  direction 

ihe  forms  given  in  the  schedule  are  t 

CodMtH  OMUMi  br  CONFESSIONS. 

deemnl  good,  valid,  and  anSdeni  in  law,  second  exwofoalion,  and  the  proper  cau- 
lad  the  form  in  ihe  schedule  doe*  not  tion  mentioned  in  the  ace  of  Parliament 
coaiajn  the  iccond  caution.  It  would  given  to  bim  before  it  nas  taken.  It  is 
ilKrelore  seem  that  both  at  common  true  that  on  the  last  exam  inn  tion  some 
law  and  under  Ibc  statute  the  statement  other  questions  (apparently  lor  no  other 
in  this  case  was  admissible  in  evidence  purpose  than  to  try  to  raise  Ibis  point} 
against  [he  prisoner."  R.  v.  SAnsome,  l  were  put  to  one  of  the  witnesses  by  the 
Den.  C.  C.  545.  prisoner's  atlorney;   but   this   raade   no 

A  prisoner  was  taken  before  the  mag-  res)  diSerence.  If  it  was  receivable,  as 
Isiraie  an  tbe  30Ch  of  October,  and  undoubtedly  it  was,  before  they  were 
charged  with  stealing  j£7o  in  money  from  put,  U  was  properly  received  at  Uie  trial. 
hi]  cmployeis,  and  remanded  after  some  R.  v.  Bond,  I  Den.  C.  C.  517. 
witnesui  had  been  examined.  He  was  The  declarations  or  confessions  of  a 
broD^ht  up  a  second  time  on  tbe  34lh  of  prisoner,  either  at  the  time  when  he  is 
Ociober,  and  then  further  evidence  was  arrested  or  when  he  is  charged  with  the 
^rcn.  and  that  which  had  been  given  on  crime,  are  admissible  cither  for  or  against 
Ihc  former  occasion  was  read  over.  Tbe  him  when  they  are  voluntarily  made;  and 
nigisiralc  then  addressed  him  in  the  it  is  only  necessary  that  the  prisoner 
languagT  prescribed  by  the  II  and  13  should  be  cautioned  that  he  is  at  liberty 
Vici.  c.  4a.  s.  18;  but  did  not  tell  him,  as  to  refuse  to  answer,  and  that  such  refusal 
rtquired  by  the  proviso,  that  he  had  will  not  prejudice  him  when  the  con- 
notbing  to  hope  from  any  promise  of  fession  is  made  uponan  examination  be- 
laror  or  to  fear  from  any  threat.  The,  fore  a  magistrate.  State  v.  Howard,  93 
pHsoDcr's  answer  was   taken  down.     It     N.  Car.  77a, 

*a>.  "  f  shall  say  nothing  here :  1  had  Where  evidence  of  a  confession  is  ex- 
nllicr  say  it  at  my  trial."  The  solicitor  eluded  becanse  induced  by  promises  made 
ior  tbe  prosecution  then  asked  for  an-  by  an  officer  having  custody  of  tbe  pris- 
ixIki  remand.  The  prisoner  objerled.  oner,  but  the  prisoner,  on  a  sabsetiuent 
u>d  assif^ed  a  reason;  and  being  asked  day,  voluntarily  goes  on  the  stand  and  it 
■ktber  be  wished  that  10  be  taken  down  sworn  and  examined  as  a  witness  in  hit 
1!  pai'  oi  his  statement,  he  said  that  he  own  behalf,  under  tbe  statute,  on  his  ei- 
<lid,  and  it  was  written  down;  it  was,  aminalion  tiefore  a  magistrate  on  such 
It  ii  my  intention  to  plead  guilty  to  charge,  and  he  is  cautioned  by  themagts* 
i>K  charge."  This  statement  was  not  trate.  before  testifying,  that  he  need  not 
nfsed  br  the  prisoner  or  the  magistrate,  say  anything  to  criminate  himself,  and 
Tbe  piisoner  was  then  remanded,  and  that  what  he  may  say  may  be  used 
tirooitbt  again  before  tbe  magistrate  on  against  him,  a  confession  made  in  such 
lit  3i«ol  October.  No  new  witnesses  testimony  may  be  proved  by  the  Stale  on 
were  examined,  nor  any  questions  put  for  the  subsei^uent  trial  of  such  person 
tbe  prosecution,  but  an  attorney  for  the  charged  with  the  crime.  Jackson  v. 
prisoner  put  a  few  questions  to  one  of  State,  y^  Ohio  St.  37. 
'he  witnesses,  who  had  been  before  ex-  Upon  tbe  trial  of  an  indictment  for 
"oined.  The  evidence  was  then  read  murder,  a  slatement  or  confession  made 
»tr  and  the  witnesses  were  resworn,  snd  signed  by  the  prisoner  was  offered  in 
Thr  ttatemenl  made  by  the  prisoner  at  evidence  on  the  part  of  the  prosecution. 
Ik  (onner  examination  was  then  read  10  It  appeared  that  when  the  prisoner  was 
lim,  Hii  attorney  objected  to  its  being  arrested  the  officer  making  the  arrest,  ait 
^CD  as  bis  statement  because  an  addi-  inspector  of  police  in  the  city  of  New 
ion  had  been  made  to  the  evidence  in  Yorlc,  informed  bim  of  the  crime  for 
mswet  to  bis  questions.  Tbe  magistrate  which  he  was  arrested,  and  thai  be  (the 
iini  again  asked  the  prisoner  in  the  officer)  was  an  inspector  of  police,  and  had 
nai  prescribed  by  ibc  statute  whether  been  watching  him  (the  prisoner)  since  tbe 
IF  wished  10  makeany  statement,  and  he  shootini;.  and  saw  him,  In  company  with 
Mineddoingso  The  prisoner's  counsel  a  man  named  Healey.  try  to  steal  a  bar- 
>tijeaed  to  the  former  statement  being  rel  of  whiskey  the  night  before;  also  (old 
cceited;  but  it  was  admitted;  and,  upon  bim  about  his  pledging  a  pistol  with 
'(ase  reserved,  it  was  contended  ihal  the  which  tbe  murder  was  supposed  10  have 
latcment  was  inadmissible:  ist.  because  been  committed;  the  prisoner  thereupon 
'  "i«  not  returned  with  the  depositions;  said  he  would  make  a  statement;  a 
^ly.  that  the  statement  wa-s  made  after  an  coroner  was  sent  for.  who  came  to  police 
uuScienl  caution.  But  the  jud8;es  were  headquarters  where  the  prisoner  was  in 
maotiDODaiy  of  opinion  that  the  slate-  custody,  and  the  confession  in  question 
nwt  was  properly  received  in  evidence,  was  then  made,  the  coroner  not  acting  in 
<i  was  read  over  10  tbe  prisoner  at  the     an  official  capacity,  but  simply  as  a  clerk 


CoaftHiimi  Obtained  by  CONFESSIONS,  a«Mttoiiiag  AAmiMibto. 

But  where  the  accused  is  compelled  to  answer  under  oath  ques- 
tions put  by  the  committing  magistrate,  the  admissions  made  by 
him  during  such  examination  are  not  admissible  as  evidence.^ 

to  take  down  and  prove  the  confession,  inal  charge  may  prevent  free  and  volun- 

Ifeld,  that  the  evidence  did  not  disclose  tary  mental  action,  and  this  is  the  reason 

any  threats,  and  did  not  authorize  an  in-  for  excluding  evidence  thus  given.     Peo- 

ference  that  the  confession  was  made  un-  pie  v.  McMahon,  15  N.  Y.  384. 

der  the  influence  of  fear;  that  assuming  Upon  a  trial  for  murder,   statements 

the  paper  was  sworn  to  by  the  accused,  made  by  the  prisoner,  as  a  witness  at  the 

it  was  in  no  respect  a  compulsory  state-  coroner's  inquest  upon  the  body  of  the 

ment,   and  it  was  properly  received   in  deceased,  before  the  witness  had   been 

evidence  under  the  Code  of  Cr.  Proc.  (§  charged  with  the  murder,  and  before  it 

39s).     People  V.  McGloin,  91  N.  Y.  241.  was  ascertained  that  a  murder  had  been 

Where  the  magistrate,  before  whom  a  committed,   are  admissible    in  evidence 

prisoner    charged    with     a    crime    was  against  him.     Hendrickson  v.  People,  10 

brought,  but  before  the  warrant  was  re-  N.  Y.  12;  State  v,  Vaigneur,  i  Rich.  (S. 

turned,  or  any  of  the  witnesses  had  been  Car.)  391;  Clough  v.  State,  7  Neb.  340. 

sworn,  and  before  the  prisoner  was   in-  See  Com.  z/.  Bradford,  126  Mass.  42. 

formed  of  the  charge  against  him,  asked  Statements  made  by  the  prisoner,  un- 

the  prisoner  if  he  was  ready  to  proceed,  der  oath,  at  a  coroner's  inquest  are  ad- 

and  die  latter  replied  that  he  was  not,  be-  missible   against  him   upon  his  trial  for 

cause  of  the  absence  of  certain  witnesses,  murder,     although     he     knew    at     the 

by  whom  he  expected  to  prove  a  state  of  time    he  was    sworn    that    it    was  sus- 

facts  relied  upon  as  a  defence;  held,  that  pected  the   deceased  was  poisoned,  and 

the  *' examination"  contemplated  by  the  that   he  himself  would   probably  be  ar- 

Code  had  not  then  commenced,  and  any  rested  for  the  crime,  and  was  informed 

declaration  pertinent  to  the  charge,  then  by   the  coroner  that   rumors  implicated 

•made  by  the  prisoner,  was  competent  evi-  him;  that  he  had  a  right  to  refuse  to  tes- 

dence  against  him.  though  he  was   not  tify.    Teachout  v.  People,  41  N.   Y.  7. 

"cautioned."    State  v.   Conrad,   95   N.  See  People  v.  Kelly,  47  CaL  125. 

Car.  666.  Upon  an  information  charging  the  ac- 

1.  Whar.  Cr.  Ev.  (9th  Ed.)§  668;  Com.  cused,   in  separate  counts,  with  murder, 

V.  Flarman,  4  Pa.  St.  269;  Hendrickson  and  with   being  an    accessory    thereto, 

V.    People,    10   N.   Y.  12;   Schoeffler  v,  there  was  no  error  in  admitting  in  cvi- 

State.  3  Wis.  717;  State  v,  Marshall,  36  dence  against    him   testimony  given   by 

Mo.  400;  State  v.  Gilman,  51  Me.  206;  him  as  a  witness  for  the  State,  while  un- 

State  V.  Matthews,  66  N.  Car.  106;  Slate  der  arrest  upon  suspicion  of  having  com- 

V,  Broughton^  7  Ired.  (N.  Car.)  96;  State  mitted  said  crimes,  upon  the  examination 

V.   Young.  Wins.  (N.  Car.)  126;  Nelson  of  another  person  accused  of  the   same 

V.  State,  2  Swan  (Tenn.),  237;  State  v,  murder;  there  being  no  reason  for  believ- 

Vandergraff.  23  La.    Ann.   96;   State   v,  ing  that  such  testimony  was  not  entirely 

Garvey,  25  La.  Ann.  191:  People  z/.  Soto,  voluntary.     Dickerson  v.  State,  48  Wis. 

49  Cal.  69;  U.S.  V,  Duffy,  i  Cranch  C.  288. 

C.  164;  U.  S.  V,  Bascadore,  2  Cranch  C.  On  the  trial  of  an  indictment  for  mur- 

C.  30:  U.  S.  V,  Williams,  i  Cliff  (U.  S.),  der  it  appeared  that  the  prisoner,  who  was 

5.     Compare  Clough  v.  State,  7  Neb.  320.  an    ignorant  Italian   laborer,   unfamiliar 

In  People  v.  McMahon,  15  N.  Y.  384,  with  the  English  language,  was  arrested, 

the  court  laid  down  the  following  rule:  without  warrant,  as  the  suspected   mur- 

1.  The  statement  or  confession  will  not  derer,  and  while  under  arrest,  was  taken 

be  rejected  on  account  of  its  having  been  by  the  officer  having  him  in  charge  before 

made  under  oath,  unless  that  oath  was  a  coroner's  inquest,  and  after  proof  had 

administered  in  the  course  of  some  iudi-  been  given  of  the  homicide,  was  exaro- 

-cial  inquiry  in  regard  to  the  crime   itself  ined,  on  oath,  by  the   district  attorney 

for  which  the  prisoner  is  on  trial;  2.  The  and  the  coroner  as  to  circumstances  tend- 

statement,  although  made  under  oath,  and  ing  to  connect  him  with  the  crime.     It 

'Upon  a  judicial  examination   as  to  the  did  not  appear  that  he  was  informed  that 

-crime,  may  still  be  admitted,   if,  at  the  he  was  not  bound  to  answer  questions 

time  it  was  made,  the  prisoner  was  not  tending  to  criminate  himself.     The  prose- 

himself  resting  binder  any  charge  or  sus-  cution  was  permitted  to  prove,  under  ob* 

picion  of  having  committed  the  crime.  jections  and  exceptions,   the  statements 

A  judicial  oath  administered  when  the  so  made  by  the  prisoner,     ffeld^  error; 

-mind  is  agitated  and  disturbed  by  a  crim-  and  that  the  evidence  was  not  rendered 
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10.  ConfessioiLB   Obtained  in  the  Course  of  Legal    Proceedings. — 

There  is  much  contradiction  in  the  older  cases  on  the  point 
whether  confessions  made  in  the  course  of  legal  proceedings,  not 
having  reference  to  the  charge  upon  the  prosecution  of  which  they 
are  sought  to  be  used,  are  admissible  ;  *  but  evidence  given  in  a 
former  trial  may  afterwards  be  used  as  a  confession.* 

11.  By  Children. — Where  a  child  has  such  sufficient  mental 
capacity  as  to  render  him  amenable  to  the  law  for  the  commission 
of  crime,  he  has  sufficient  mental  capacity  to  make  a  confession  of 
his  guilt.®    (See  also  AGE,  Vol.  I.,  p.  327.) 

competent  by  the  provision  of  the  Code  of  fore  the  court  of  criminal  appeal:  and 

Cr.    Proc.  (§   395)  specifying  the  cases  it  was  admitted   on   all   hands  that,  in 

where  the  confession  of  a  defendant  in  a  ordinary  cases,  what  is  stated  by  a  per- 

criminal  action  may  be  given  in  evidence  son  in  a  lawful  examination  may  be  used 

against  him.     People  z/.  Mondon,  103  N.  in  evidence  against  him.     The  main  con- 

Y.  211.  tention  was,  that  inasmuch  as  by  the  act 

Verified  and  inculpatory  disclosures  vol-  it  was  compulsory  upon  the  bankrupt  to 

untarily  made  by  an  uncautioned  prisoner  answer  the  questions  put  to  him,  whether 

are  evidence  against  him;  but  his  other  they  tended  to  criminate  him  or  no,  he 

statements,  though  voluntary  and  parts  of  ought  not  to  be  criminally  prejudiced  by 

the  same  confession,  are  not.     Walker  v,  such  answers,  otherwise  the  fundamental 

State,  9  Tex.  App.  38;  Davis  v.  State,  8  maxim,   nemo  tenetur  seipsum  accusare, 

Tex.  App.   510;  Strait  v.  State,  43  Tex.  would  be  violated.     In  this  view  Cole- 

486;  Selvidge  v.  State,  30  Tex.  59;  War-  ridge,  J.,  concurred;   but  all  the  other 

ren  v.  State,  29  Tex.  370.  judges.  Lord  Campbell,  C.  J.,  Willes,  J.. 

Where  the  confessions  of  a  prisoner  Alderson  and  Bramwell,  BB.,  thought 
made  to  a  trial  justice  at  the  preliminary  that  the  evidence  was  admissible,  and 
examination  are  reduced  to  writing  and  that  the  maxim  relied  on  had  been  over- 
signed  by  the  prisoner,  and  such  written  ruled  by  the  legislature.  And  the  same 
statement  is  within  reach  of  the  court,  it  view  of  the  law  has  been  taken  with 
is  error  to  admit  parol  testimony  of  the  respect  to  the  Bankruptcy  Act,  1869,  32 
confession.  State  z/.  Branham,  13  S.  Car.  &  33  Vict.  c.  71.  See  R.  v.  Hallam,  72 
389.  Cox  C.  C.  174;  R.  V,  Widdop.  L.  R.  2  C. 

When  it  was  shown  that  a  defendant's  C    R.   3;  42  L.  J.  M.  C.  9:    Ex  parte 

confession,   made  before  an    examining  Schofield,  6  Ch.  D.  230;  46  L.  J.  Bkcy. 

court,  and  after  he  had  been  duly  cau-  112. 

tioned  that  it  might  be  used  against  him,        2.  Com.  v.  Reynolds,  122  Mass.  454; 

was    reduced   to  writing,    but   that    the  State  v.  Gilman,  51  Me.  206;  Teachout 

writing  was    not  so  authenticated  as  to  v.  People,  41  N.  Y.  7;  Hendrickson  v, 

render  it  competent  evidence,  it  was  not  People,  to  N.  Y.  12;  s.  c,  61  Am.  Dec. 

error  to  allow  the  State,  after  laying  the  721;  People  v.  McMabon,  15  N.  Y.  384; 

proper  predicate,  to  adduce  parol  proof  Williams  v.  Commonwealth,  29  Pa.  St. 

of  the  statements  made  by  the  defendant  102;  Snyder  v.  State,  59  Ind.  X05;  Ander- 

in  his  confession  before  the  examining  son  v.  State,  26  Ind.  89;    Dickerson  v, 

court.     Guy  v.  State,  9  Tex.  App.  161 ;  State,  48  Wis.  288;  Alston  v.  State,  41 

State    V.    Simien,   30  La.    Ann.    pt.  i.,  Tex.  39;  State  v.  Broughton,  7  Ired.  (N. 

296.  Car.)  96;  People  v.  Kelly,  47  Cal.  125. 

1.  The  subject  was  fully  considered  in  Compare  Jackson  v.  State,  56  Miss.  311; 

R.  V,  Scott,  25  L.  J.  M.  C.   128;  7  Cox  Josephine  v.  Slate,  39  Miss.  613;  People 

C.  C.  164;  Dears.  &  B.  C.  C.  47;  and  the  v.  Garvey.  25  La.  Ann.  191. 
distinction  pointed  out.     That  was  a  case        8.  State  v.  Bostick,  4  Harr.  (Del.)  563, 

in  which  the  prisoner  had  been  examined  Earp  v.  State,  55  Ga.  136;  s.  c,  i  Am. 

in  the  court  of  bankruptcy,  touching  bis  Cr.  Rep.  171;  State  v.  Guild,  10  N.  J.  L. 


trade,   dealings,   and   estate,   under  the     163;   s.  c.^  18  Am.   Dec.  .404;   State  v. 

J./iyi; 

117  (repealed);  and  this  examination  was     Smith,  3  Hill  (N.  Y  ),'mV;  Stage's  Case, 


provisions  of  the  12  &  13  Vict.  c.  106,  s.     Aaron,  i  South.  (N.  ].)V^i\  McCoon  v. 


given  in  evidence  on  a  criminal  charge  5  City  H.  R.  (N.  Y.)  177;  Com.  v.  Smith, 
against  the  bankrupt  of  mutilating  his  119  Mass.  305;  Studstill  v.  State,  7  Ga.  3; 
trade  books.  The  question  whether  such  Mather  v,  Clark,  2  Atk.  209;  R.  v.  Thorn- 
evidence  was  admissible  was  argued  be-  ton,  R.  &  M.  C.  C.  27. 
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12.  By  Agents. — An  admission  by  an  agent  is  never  evidence  in 
criminal  as  it  is  sometimes  in  civil  cases,  in  the  sense  in  which  an 
admission  by  a  party  himself  is  evidence.  An  admission  by  the 
party  himself  is  in  all  cases  the  best  evidence  which  can  be  pro- 
duced, and  supersedes  the  necessity  of  all  further  proof ;  and  in 
civil  cases  the  rule  is  carried  still  further^  for  the  admission  of  an 
agent  made  in  the  course  of  his  employment,  and  in  accordance 
with  his  duty,  is  as  binding  upon  the  principal  as  an  admission 
made  by  himself.  But  this  has  never  been  extended  to  criminal 
cases.  ^ 

13.  AdmiHLoni  by  fhe  Proteentor. — It  would  seem  doubtful 
whether  in  any  case  a  prosecutor  in  an  indictment  is  a  party  to 
the  inquiry  in  such  a  sense  as  that  an  admission  by  him  could  be 
received  in  evidence  to  prove  facts  for  the  defence.  Of  course  this 
does  not  refer  to  the  admission  of  facts  which  would  go  to  his 
reputation  for  credibility  as  a  witness  in  the  case ;  these  may  always 
and  under  all  circumstances  be  proved  by  the  admission  of  the 
witness  himself.  But  any  other  fact  necessary  to  the  defence 
would  have  to  be  proved  by  the  best  available  evidence,  independ- 
ently of  any  admission  by  the  prosecutor.* 

1.  Roscoe*s  Cr.  Ev.  (loth  Ed.)  53.  This  case  does  not,  therefore,  as  some* 

Thus,  in  order  to  make  a  client  crimi*  times  appears  to  have  been  thought,  in 

nally  responsible  for  a  letter  written  by  his  anyway  touch  upon  the  rules  that  the 

solicitor,  it  is  not  sufficient  to  show  that  admission  of  an  airent  does  not  bind  his 

such  letter  was  written  in  consequence  of  principal  in  criminal  cases,  but  merely 

an  interview,  but  it  must  be  shown  that  shows  that,  where  the  acts  of  the  agent 

it  was  written  in  pursuance  of  instructions  have  to  be  proved,  those  acts  may  be 

of  the  client.     R.  v.  Downer,'  14  Cox  C.  proved  in  the  usual  way.     Roscoe*s  Cr. 

C.  R.  486.      Where  a  party  is  charged  Ev.  (loth  Ed.)^54. 

with  the  commission  of  an  offence  through  Whatever  is  done  by  an  agent  in  refer- 

the  instrumentality  of  an  agent,  then  it  ence  to  the  business  in  which  he  is  at  the- 

becomes  necessary  to  prove  the  acts  of  time  employed,  and  within  the  scope  of 

the  agent;  and,  in  some  cases,  ad  where  his  authority,   is  said  or  done  by  the 

the  agent  is  dead,  the  agent*s  admission  principal,  and  may  be  proved  as  well  in  a 

is  the  best  evidence  of  iho9e  acts  which  criminal  as  in  a  civil  case,  in  all  respects 

can  be  produced.    Thus,  on  the  impeach-  as  if  the  principal  were  the  actor  or  speak- 

ment  of  Lord  Melville  by  the  House  of  er.     Cliquot  v.  U.  S.,  3  Wall.  (U.S.)  114 

Lords,  it  was  decided  that  a  receipt  given  %.  Roscoe's  Cr.  Ev.  (loth  Ed.)  54; 

in  the  regular  and  official  form  by  Mr.  The  Queen's  Case,  2  Brod.  &  Bing. 

Douglas,  who  was  proved  to  have  been  297,  is  sometimes  quoted  as  bearing  on 

appointed  by  Lord   Melville  to  be  his  this  point.     There  the  question  asked  of 

attorney  to  transact  the  business  of  his  the  judges,  in  abstract  form,  was,  whether 

office  as  treasurer  of  the  navy,  and  to  the  admission  of  an  agent  of  the  prose* 

receive  all  necessary  sums  of  money,  and  cutor  that  he  had  offered  a  bribe  to  a 

to  give  receipts  for  the  same,  and  who  witness   who  was  not  called  could   be 

'  was  dead,   was  admissible   in  evidence  given  in  evidence  by  the  prisoner,  for  the 

•'  against  Lord   Melville,  to  establish  the  purpose  of  discrediting  generally  those 

I  single  fact,  that  a  person  appointed  by  witnesses    who    were    called;    and    the 

him  as  his  paymaster  did   receive  from  judges  answered  that  it  could  not.     No 

the  exchequer  a  certain  sum  of  money  in  quest i  )n  of  admission  or  agency  was  dis- 

the  ordinary  course    of    business.      29  cussed,  but  the  judges  grounded  their 

How.  St.  Tr.  746.     Had,  however,  Mr.  opinion  on  this,  that  no  inference  against 

Douglas  been  alive  at  the   time,  there  the  general  credibility  of  the  witnesses 

can  be  no  doubt  that  he  must  have  been  could  be  drawn  from  the  evidence  ten* 

called;    and   that    he   might  have   been  dered,  and  that  it  was   not,  therefore, 

called  to  prove  the  receipt  of  the  money,  relevant  to  the  issue.     Roscoe's  Cr.  Ev. 

would  probably  not  have  been  questioned.  (loth  Ed.)  54, 
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14.  The  Whole  of  a  Confession  Must  be  Taken  Together. — In  crimi- 
nal as  well  as  in  civil  cases  the  whole  of  an  admission  made  by  a 
party  is  to  be  given  in  evidence.* 

1.  Roscoe's  Cr.  Ev.  (loth  Ed.)  54;  prisoner  is  given  in  evidence,  the  prose- 
Conner  V.  State,  34  Tex.  659;  State  v.  cator  is  in  a  situation  to  contradict  any 
Hollenscheit,  61  Mo.  302 ;  State  v.  Mar-  part  of  it,  he  is  at  liberty  to  do  so,  and 
ten,  28  Mo.  530;  Griswold  v.  State,  24  then  the  statement  of  the  prisoner  and 
Wis.  144;  State  v.  Elliott,  15  Iowa,  72;  the  whole  of  the  other  evidence  must  be 
Peterson  9.  State,  47  Ga.  524;  Long  v.  left  to  the  jury  for  their  consideration. 
State,  22  Ga.  40;  Alfred  v.  State,  37  precisely  as  in  any  other  case  where  one 
Miss.  296;  Green  v.  State,  13  Mo.  382;  part  of  the  evidence  is  contradictory  to 
Bower  v.  State,  5  Mo.  364;  William  v,  another."  R.  v,  Jones,  a  C.  &  P.  629. 
State,  99  Ala.  532;  Corbett  v.  State,  31  Where  a  prisoner  was  indicted  for  lar- 
Ala.  439;  Chambers  v.  State,  26  Ala.  59;  ceny,  and.  in  addition  to  evidence  of 
Frank  v.  State,  07  Ala.  37;  State  v,  the  possession  of  the  goods  the  counsel 
Mahon,  32  Vt.  241;  State  v.  M'Donnell,  for  the  prosecution  put  in  the  prisoner's 
32  Vt.  491;  Kelsey  v.  Bush,  2  Hill  (N.  statement  before  the  magistrate  in  which 
Y.),  440;  People  V,  Johnson,  2  Wheel  C.  he  asserted  that  he  had  bought  the  goods, 
C.  (N.  Y.)  377;  Com.  V,  Keyes,  11  Gray  Garrow,  B.,  is  reported  to  have  directed 
(Mass.).  323;  Com.  v.  Brown,  9  Leigh  an  acquittal,  saying,  that  if  a  prosecutor 
(Va.),  63^;  State  v,  Worthington,  64  N.  used  a  prisoner's  statement  he  must  take 
Car.  594;  Crawford  v.  State,  4  Coldw.  the  whole  of  it  together.  But  there  is 
(Tenn.  >  1 90;  Tipton  t/.  State,  Peck  (Tenn.),  not  the  least  donbt  that  a  jury  may  be- 
308;  State  V,  Isaac,  3  La.  Ann.  359;  lieve  that  part  which  charges  the  pris- 
People  V.  Navis,  3  Cal.  106;  People  v.  oner,  and  reject  that  which  is  in  his  favor 
Murphy,  39  Cal.  52 ;  People  v,  Gelabert,  if  they  see  sufficient  grounds  for  so  doing. 
39  Cal.  663;  Respublica  v,  McCarty,  2  Thus  where,  in  addition  to  evidence  of 
Dall.  (U.  S.)  86;  U.  S.  v.  Prior,  5  Cranch  the  stolen  goods  being  found  in  the  pos- 
C.  C.  37;  U.  S.  V.  Wilson,  i  Bald.  (U.  S.)  session  of  the  prisoner,  the  prosecutor' 
78.  Compare  Com.  v,  Pitsinger,  no  put  in  the  prisoner*s  examination,  which 
Mass.  loi;  McCulloch  v.  State,  48  Ind.  merely  suted  that  the  **  cloth  was  hon- 
109;  Levison  t/.  State,  54  Ala.  520  estly  bought  and  paid  for,"  Mr.  Justice 

Thp  rule  is  thus  laid  down  by  Abboti,  J.  Park  told  the  jury  **  If  you  believe 
C.  J.,  in  The  Queen's  Case,  2  Brod.  &  that  the  prisoner  really  bought  and  paid 
Bing.  297:  If,  on  the  part  of  the  prose-  for  this  cloth,  as  he  says  he  did,  you 
cution,  a  confession  or  admission  of  the  oughi  to  acquit  him;  but  if,  from  his  sell- 
defendant,  made  in  the  course  of  a  con-  ing  it  so  very  soon  after  it  was  lost,  at 
versation  with  the  witness,  be  brought  the  distance  of  eight  miles,  you  feel  sat- 
forward,  the  defendant  has  a  right  to  lay  isfied  that  the  statement  of  his  buying  it 
before  the  court  the  whole  of  what  was  is  all  false,  you  will  find  him  guilty."  R« 
said  in  that  conversation;  not  only  so  v.  Higgins,  3  C.  &  P.  603.  So  where  a 
much  as  may  explain  or  qualify  the  mat-  prisoner,  charged  with  murder,  stated  in 
ter  introduced  by  the  previous  examina  his  confession  that  he  was  present  at  the 
tion,  but  even  matter  not  properly  con-  murder,  which  was  committed  by  another 
nected  with  the  matter  introduced  on  the  person,  and  that  he  took  no  part  in  it,  Lit« 
previous  examination,  provided  only  that  tledale,  J.,  left  the  confession  to  the  jury» 
it  relates  to  the  subject-matter  of  the  saying,  '*  It  must  be  taken  ail  together, 
suit;  because  it  would  not  be  just  to  take  and  it  is  evidence  for  the  prisoner  as  welt 
part  of  a  conversation  as  evidence  against  as  against  him;  still  the  jury  may,  if  they 
a  party  without  giving  to  the  party  at  the  think  proper,  believe  one  part  of  it  and 
same  time  the  benefit  of  the  entire  resi-  disbelieve  another.'*  R.  v.  Clewes,  4  C. 
due  of  what  he  said  on  the  same  occasion.  &  P.  221.  See  also  R.  v.  Steptoe,  4  C. 
**  There  is  no  doubt,"  says  Mr.  Justice  &  P.  397;  Blackburn  v.  State,  23  Ohio 
Bosanquet,  **  that  if  a  prosecutor  uses  the  St.  146;  People  v,  Wyman,  15  Cal.  70; 
declaration  of  a  prisoner,  he  must  take  Griswold  v.  State,  24  Wis.  144;  Kelsey 
the  whole  of  it  together,  and  cannot  v.  Bash,  2  Hill  (N.  Y.),  441;  Roberts  v. 
select  one  part  and  leave  another;  and  if  Gee,  15  Barb.  (N.  Y.)  449:  Fox  cr.  Lamb- 
there  be  either  no  other  evidence  in  the  son,  3  Halst.  (N.  J.)  275;  Eiland  v.  State* 
case,  or  no  other  evidence  incompatible  52  Ala.  322;  Sute  «/.  Hollenscheit,  61 
with  it»  the  declaration  so  adduced  in  Mo.  302;  State  v.  West,  i  Houst.  C.  C 
evidence  must  be  taken  as  true.  But  if,  (Del.) 371 ;  Young v.  State,  2  Yerg.  (Tena^ 
•Iter  thtt  whole  of  the  statement  of  the  292;  Com.  v.  Brown,  9  Leigh  <Va.),  633; 
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15.  Confenioni  of  Katten  Void  in  Point  of  Law,  or  Falie  in  P^tot— - 
An  admission  on  the  part  of  a  prisoner  is  not  conclusive,  and  if  it 
afterwards  appear  in  evidence  that  the  fact  was  otherwise,  the  ad< 
mission  will  be  of  no  weight.  Thus,  upon  an  indictment  for 
bigamy,  where  the  prisoner  had  admitted  the  first  marriage,  and 
it  appeared  at  the  trial  that  such  marriage  wa$  void,  for  want  of 
consent  of  the  guardian  of  the  woman,  the  prisoner  was  acquitted.^ 

16.  Confessions  Inferred  from  Silence  or  Demeanor.  —  Besides  the 
proof  of  direct  confessions,  the  conduct  or  demeanor  of  a  prisoner 
on  being  charged  with  the  crime,  or  upon  allusions  being  made  to 
it,  is  frequently  given  in  evidence  against  him.*'* 

State  V,  Mahon,  32  Vt.  241.     In  a  trial  Cal.  151.     See  Conner  v.  State,  34  Tex. 

for  murder,  the  counsel  for  the  prosecu-  659;  State  v.  Worthington,  64  N.  Car. 

tion  said  he  would  treat  the  statements  594. 

of  the  prisoners  before  the  magistrates  as  1.  3  Stark.  Ev.  (3d  Ed.)  894;  Ro8Coe*s 

their  defence,  and  show  by  evidence  that  Cr.    Ev.   (loth   Ed.)  55;    Alton    v.   Gil- 

they  were  not  consistent  with  truth.     R.  manton,  2  N.  H.  521;  State  tr.  Welch,  7 

V.  Greenacre,  8  C.  &  P.  36.     And  this  Port.  (Ala.)  463. 

course  is  frequently  adopted  in  practice.  On  an  indictment  for  setting  fire  to  a 

Although  the  confession   may  be  in-  ship,  with  intent  to  injure  two  part-own- 

competent  as  an  entirety,  yet  so  much  of  ers,  it  was  held  that  the  prosecutor  could 

it  may  be  received  as  relates  strictly  to  not  make  use  of  an  admission  by  the 

the  fact  discovered   by  it.     Garrard   v,  prisoner  that  these  persons  were  owners. 


State,  50  Miss.  147. 

Where  but  a  portion  only  of  the  con- 
fession  was  overheard,  it  is  admissible. 
State  V.  Covington,  2  Bailey  (S.  Car.),  569. 
But  where  the  accused  was  interrupted, 


if  it  appeared  that  the  requisites  of  the 
shipping  acts  had  not  been  complied  with. 
R.  V.  Philp,  I  Moody  C.  C.  271. 

8.  Roscoe*s  Cr.  Ev.  (loth  Ed.)  56;  Slat- 
tery  v.  People,  76  III.  217;  s.  c,  I  Am. 


and  was  unable   to  say  all   he  wanted     Cr.  Rep.  29,  and  note;  State  v,  Pratt,  20 


to,  the  confession  is  not  admissible.  Mil- 
ler V,  State,  40  Ala.  54;  Crawford  v. 
State,  4  Coldw.  (Tenn.)  90. 


Iowa,  267;  Murphy  v.  State,  36  Ohio  St. 
628;  Broyles  z/.  State,  47  Ind.  251;  State 
V,  Johnson,  35  La.  Ann.  842;  Donnelly 


Where  a  witness  testified  that  he  did  v,  State,  2  Dutch.  (N.  J.) 463,  601;  Ettin- 

not  understand  all  the  accused  said  to  ger  v.  Commonwealth,  98  Pa.  St.  338;' 

him,   the  confession  is  not  admissible.  People  z/.  Green,  i  Park.  C.  C.  (N.  Y»)  11; 

People  V,  Gelabert,  39  Cal.  663.  Kelley  v.  People.  55  N.  Y.  565;  s.  c,  14 

Where  the  prosecution   have  proved  Am.  Rep.  342;  McKee  v.  People,  36  N. 

declarations  of  the  prisoner  by  a  witness  Y.   113;  Com.  v.  Call,  21  Pick.  (Mass.) 

who  states  that  he  did  hear  all  that  the  515;  McDonough  v.  McNeil,  113  Mass. 

prisoner  said  at  the  time,  the   prisoner  96;  Com.  v.  Brown,  121  Mass.  69;  Com. 

has  a  right  to  prove  by  other  witnesses  v.  Kenney,  12  Mete.  (Mass.)  235;  Com. 

^  who  were  present  all  that  he  said  at  the  v.  Harvey,  i  Gray  (Mass.),  487;  Robin* 

time  tending  to  exonerate  himself.     Cofif-  son  v,  Blen,  20  Me.  109;  State  v.  Reed, 

man  v.  Commonwealth,  10  Bush  (Ky.),  62  Me.  129;  Batturs  v.  Sellers,  5  H.  &  J. 

49S;  s.  c,   I   Am.  Cr.   Rep.  293.     See  (Md.)  117;  Frost  v.  Commonwealth,  9  n. 

Burns  v.  State,  49  Ala.  370;  s.  c,  i  Am.  Mon.  (Ky.)362;  State  v.  Bowman,  80  N. 

Cr.  Rep.  326.  Car.  432;   State  v.  Swink,  2  Dev.  &  B. 

A  confession  cannot  be  proved  by  a  (N.  Car.)  9;  State  v,  Perkins,  3  Hawkes 

witness  who  does  not  remember  the  sub-  (N.  Car.),  377;  Lawson  &.  State,  20  Ala. 

stance  of  all  that  was  said  in  the  same  65;    State  v.  Welch,  7  Port.  (Ala.)  463; 

conversation.     Berry  v.  Commonwealth,  Drumright  v.  State,  29  Ga.  430;  People 

10  Bush  (Ky.),  15;  s.  c,  i  Am.  Cr.  Rep.  t/.  Estrado,  49  Cal.  171;  People  v.  Stan- 


272. 


Where  the  prosecution  prove  declara- 


ley,  47  Cal.  113:  Noftsinger  v.  State,  7 
Tex.  App.  301 ;  Bowden  z/.  Johnson,  107 


tions  and  conversations  of  the  accused,  he  U.  S.  262.     Compare  Com.  v.  Kenny,  12 

has  a  right  on  cross-examination  to  ques-  Meir.  (Mass.)  235. 

tion  the  witnesses  as  to  all  he  said  at  the  During  a  trial  before  a  justice  of  the 

time,  and  has  also  a  right  to  call  on  his  peace,  one  who  was  testifying  aa  a  wit- 

def«,ace  witnesses  to  prove  all  that  was  ness  left  the  stand  to  engage,  with  othecB» 

•aid  at  the  time.    People  v.  Strong,  30  in  violence  against  J.  B.    This  breach  oC 
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Silenoe  er  Demeanor 


the  peace  put  an  end  to  the  trial.  The  might  have  had  an  opportunity  of  cross- 
witness  then  resumed  his  place  and  said  examining  or  commenting  on  the  evi- 
to  an  attorney :  '*  We  are  ready  to  go  on  dence;  neither  can  any  inference  be 
with  the  trial."  To  which  the  attorney  drawn,  as  in  other  cases,  from  his  silence.' 
answered:  **You  and  your  crowd  have  R.  v,  Appleby,  3  Stark.  N.  P.  33;  Melen 
nearly  killed  J.  B.,  and  we  cannot  go  on  v.  Andrews,  M.  &  M.  336;  R.  v.  Turner, 
with  the  trial.  You  have  disabled  him  so  i  Moody  C.  C.  347;  R.  v.  Swinnerton,  i 
that  we  can't  try  the  case  now."  To  which  Carr.  &  M.  593. 

no  response  was  made.     Held^  that  this       If  the  evidence  is  sufficient  to  establish 

was  proper  evidence  in  a  suit  for  the  in-  a  concert  of  action  on  the  part  of  two 

jury  by  J.  B.  against  his  assailants,  as  persons  in  the  commission  of  an  ofifence, 


the  confessions  of  the  other  party,  made 
in  the  presence  of  the  accused  on  trial, 
who  said  nothing,  is  competent  evidence 
for  the  State,  on  the  principle  of  acqui- 
escence.    Robiti^s  V.  State,  _9  Tex.  App. 

123 


the  failure  to  deny  the  accusation  was  a 
tacit  admission.  Puett  v.  Beard,  86  Ind. 
104. 

Where  one  is  accused  of  crime  and  is 
silent,  it  may  go  to  the  jury  as  a  tacit  but 

weak  admission  of  guilt.    Such  silence  is  671.     Compare  Com.  v.  McDermott, 

worth  but  little  as  a  tacit  admission,  and  Mass.  440. 

should  be  received  with  great  caution.  Where  two  persons  charged  with  a  lar- 

Williams  v.  State,  42  Ark.  380.  ceny,  having  the  stolen  property  in  their 

The  statement  of  the  justice  of  the  possession,  were  taken  into  custody  by  a 
peace  before  whom  the  preliminary  ex  police  officer,  the  declarations  of  one  of 
amination  of  the  defendant  was  had,  tes-  them,  assuming  to  speak  for  and  impli- 
tifying  as  a  witness  on  the  trial,  **that  eating  both,  made  to  the  officer  in  the 
he  explained  the  charge  to  the  defendant,  presence  and  hearing  of  the  other  person 
and  asked  him  if  he  desired  to  make  a  charged,  who  remained  silent,  are  corn- 
statement;  that,  after  defendant  made  petent  evidence  for  the  State  on  the  sepa- 
his  statement,  witness  told  him  his  own  rate  trial  of  the  latter.  Murphy  v.  State, 
statement  would  convict  him,  and  defend-  36  Ohio  St.  628. 

ant  made  no  reply,"  is  not  a  confession,  The  judge  charged  the  jury  that  if  a 

or  admission  implied  from  silence,  and  is  party  hears  a  criminal  charge  against 

not  competent  evidence  against  the  de-  himself  made  in  his  presence,  and  says 

fendant.     Weaver  v.  State,  77  Ala.  26.  nothing,  it  is  an  admission  on  his  part, 

Although  neither  the  evidence  nor  the  and  in  the  eye  of  the  law  the  party  accepts 
declaration  of  a  wife  is  admissible  against  that  charge  as  his  confession.  Held,  that 
the  husband  on  a  criminal  charge,  yet  the  charge  was  erroneous.  State  v,  Ed- 
observations  made  by  her  to  him  upon  wards,  13  S.  Car.  30;  Campbell  v.  State, 
the  subject  of  the  offence,  to  which  he  55  Ala.  80. 

gives  no  answer  or  an  evasive  reply,  are  The  mere  fact  that  the  accused  does 
receivable  in  evidence  as  an  implied  ad-  not  contradict  the  evidence  against  him' 
mission  on  his  part.  R.  v,  Smithers,  5  does  not  warrant  the  implication  that  he 
C.  &  P.  332;  R.  V.  Bartlett,  7  C.  &  P.  832.  thereby  confesses  the  truth  of  their  state- 
So  evidence  of  a  prisoner's  demeanor  on  ments.     State  v.  Smith,  30  La.  Ann.  pt. 


a  former  occasion  is  admissible  to  prove 
guilty  knowledge.  R.  z/.  Tatershall, 
and  R.  v,  Phillips,  i  Lew.  C.  C.  105. 
Mr.  Phillipps,  after  remarking  that  a  con- 
fession may  in  some  cases  be  collected 
or  inferred  from  the  conduct  and  de- 
meanor of  a  prisoner,  on  hearing  a  state- 
ment affecting  himself  adds,    '*As  such 


».  457. 

If  the  accused  was  intoxicated  at  the 
time,  it  is  for  the  jury  to  consider  if  he 
understood  the  declarations.  State  v. 
Perkins,  3  Hawkes  (N.  Car.).  377. 

The  defendant  on  the  trial  made  a 
statement  "that  all  the  allegations  of  the 
prosecution  are  false  and  untrue,  etc." 


statements  frequently  contain  much  hear-  Meld^  that  it  was  error  to  charge  the  jury 

.say  and  other  objectionable  evidence,  and  that  **the  statement  of  defendant  does 

as  the  demeanor  of  a  person  upon  hear-  not,   however,   deny   the  assault.     This 

ing  a  criminal  charge  against  himself  is  silence  would  go  far  to  confirm  the  testi- 

liable  to  great  misconstruction,  evidence  mony  of  the   plaintiff."     His  asserion 

of  this  description  ought  to  be  regarded  that  "all  her  allegations"  were  false  and 

with  much  caution."    i  Ph.  &  Am.  (loth  untrue  was  a  direct  denial  of  the  assault. 

£d.)  405.  De  Foe  v.  People,  22  Mich.  224. 

A  deposition  of  a  witness,  or  the  ex-  A  statement  made  in  the  presence  of 

amination  of  another  prisoner  taken  be-  the  prisoner  will  be  presumed  to  have 

fore  the  committing  magistrate,  is  not  been  in  his  hearing.     Hochreiter  v,  Peo- 

admissible   in  evidence  merely  because  pie,  2  Abb.  App.  Dec.  (N.  Y.)  363. 

the  party  affected  by  it  was  present,  and  When  a  party,  against  whom  material 
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The  rule  allowing  the  silence  of  a  person  to  be  taken  as  i 
plied  admission  of  the  truth  of  all^ations  spoken  or  uttered 

facts    vflhin    his    own     knowledge    are  ailenl,  but  asked  them  in  reply 

chained  in  the  pleading  and  in  the  lesti-  had   been   previously  openued  U| 

mony,  fails  to  testify  in  his  onn  behalf,  another   person.      Nc/j,   thai   tb 

this  is  «  suspicious  circumstance  against  might  infer  from  this  an  admis! 

him.     Fellon  v.  Leigh.  4S  Ark.  icfi.  him  of  the  truth  of  Iheir  statemen 

lUtiliHBiir. — Issue  belni[  joined  on  the  the  fact  that  the  defendant  irai 

plea  of  misnomer  in  a  criminal  case,  it  Is  arrest,  and  was  taken  by  the  oC 

competent  for  the  prosecution  to  prove,  the  presence  of  the  women,  did 

as  an  implied  admission  by  the  defend-  stroy  the  competency  of  the  evide 

ant,   ihat  he  was  arraigned  and  tried  in  At  the  trial  of  an  indictment  fot 

the  mayor's  court  by  the  same  name  al-  the  defendant's  son  testified  that, 

leged   in   the  indictment,   without  inter-  Src  or  soon  after,  he  asked  the 

posing  any  objection  on   the  ground  of  ant.  "  What  did  you  want  to  set  ll 

misnomer.        White   v.    State.   73    Ala.  for?"  and  that  the  defendant   m. 

ig5.  reply.      The  judge   instructed   tt 

Statements  of  third  persons,  made  in  that,  if  the  defendant  did  not  h< 

presence  of  the  defendant,  are  admissible  question,  he  was  not  bound  to  ans 

against  him  only  to  the  extent  they  are  he  did,  the  jury  would  consider  1 

admitted  by  him  to  be  correct,  either  by  or  not.  under  the  circumstances, 

his  words  or  conduct:    and  the  coiDluct  bound  to  answer,  and  how  (ar  an; 

of  the  defendant  is  the  gist  of  the  inquiry,  ence  was  to  be  drawn  against  him 

and  the  only  mailer  to  be  considered  by  answering.    Held,  that  the  defendi 

the  jury.    Such  statements  are  therefore  noground  of  exception.   Com.  f.  [ 

inadmissible,   unless   accompanied   with  134  Mass.  537.     In   this  case  Ihi 

proof  of  defendant's  statements  or  con-  said:  ''Declarations   made   in   tb 

duct  in  response  thereto.     People  v.  Ah  ence  of  a  party,  to  which  be  m> 

Yute.  54  Cat.  89.  reply,    are     sometimes    eompctt 

Before  the  acquiescence  of  a  defend-  equivalent  to  a  tacit  admission  I 

ant  on  trial,  in  the  language  or  the  con-  This  depends  on  whether  he  hea 

duct  of  others,  can  be  assumed  as  the  understood  tbem,  whether  be  is  at 

concession  o(  the  truth  of  any  particular  to   reply,   whether  he   is   in   cnsi 

licular  fact,  it  must  clearly  appear  that  whether  the  statements  are  made  I 

the  language  was  heard,  or  the  conduct  persons,  and  under  such  circums 

undcrstoud,  by  the  defendant  at  the  time,  as  naiurally  to  call  for  a  repljr."  C 

Long  V.  State.  13  Tex.  App.  an;  Com.  Kenney.   12  Meic.  (Mass.)  335;  ( 

*.  Harvey,  i  Gray  (Mass.),  487;  Com.  v.  Harvey,   1  Gray  (Mass.).  487;  C 

Sliney,  ia6  Mass.  49.  Galavan.  9  Allen  (Mass.).  £71. 

Whether  the  defendant  could  hear  and  Where    inculpatory    statement! 

appeared  to  be  listening  depended  on  his  made  by  s  brother  of  the  defeni 

position  and  attitude,  and  might  be  esti-  his   presence   and   under    circum 

mated  and  l^siified  to  by  any  one  who  which  would  warrant  the  inferen 

was  present  at  the  time  and  saw  tbem.  he  heard  them,  but  did  not  den; 

Com.  w.  Galayan,  9  Allen  (Mass.),  371.  they   were   admissible   in   eviden 

In  Com.  V.  Brown,  I3I  Mass.  69,  the  question   whether    they  were   so 

court  said:  "  The  rule  is  that  a  statement  being  left  to  the  jury  under  prti 

made  in  the  presence  of  the  defendant,  structiuns.     Moye  r.  Stale,  66  C 

to  which  no  reply  is   made,  is   not   ad-  See  Com.  v.  Harvey,  i  Gray  (Mas 

missible  against  him.  unless    It  appears  Silence  underaccusalions  is  not 

that  he  was  at  libeny  to  make  a  reply,  to  beconsidered  as  an  admission! 

and  that  the  statement  was  made  by  such  Thus  where  one  had  promised  t< 

person  and  under  such  circumstances  as  his  good  behavior  at  a  family  inl 

naturally  to  call  for  a  reply  unless  he  in-  to  which   he   had  Induced   a   frie 

lends  to  admit  it.     But  if  he  makes  a.  re-  means  of  such  promise,  to  go  wii 

ply,    wholly  or   partially   admitting   the  it  was  held  that  his  silence  at  llu 

truth  of  the  facts  stated,  both  the  state-  view  under  harsh  accusations  sbo 

ment  and  the  repl.y  are  competent  evi-  be  construed   as  an   admission  c 

dence."     In  thi»  case  two  women  stated  truth.      Slattery  v.   People.  76  1 

that  the  defendant   had   performed    an  See  Com.  v.   Kenney,   13  Mete, 

operation  on  them;  he  did   not  remain  235;  Mattockt  f.  Lymmo,  16  Vt.  I 
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presence  does  not  apply  to  silence  at  a  judicial  proceeding  or 
hearing.' 

17.  To  the  Clergy. — Admission  made  to  a  clei^man  may  be  re- 
vived in  evidence  in  a  criminal  case  if  not  made  to  him  in  his 
[irofessional  character  in  the  course  of  discipline  enjoined  by  his 
ihurch.a 

IB.  Knit  ba  of  tha  Crime  Chained. — A  confession  to  be  given  id 
nidence  must  be  of  the  offence  chained  in  the  indictment.  It  is 
lot  competence  to  give  in  evidence  any  confession  or  declaration 
)f  the  prisoner  of  his  having  committed  similar  crimes  upon  other 
Kcasions,  or  of  his  general  disposition  to  commit  them.* 

19.  The  Hode  of  Introdnoing  ConfeMioni. — For  the  purpose  of  tn- 
roducing  a  confession,  it  is  unnecessary  in  general  to  negative  any 
iromise  or  inducement,  unless  there  is  good  reason  to  suspect  that 
omething  of  the  kind  has  taken  place!^ 

I,  Prople   V.    Willett,    93    N.   Y.    39:  hurl  ibe  girl  much;"  that  fae  would  give 

Irorles  V.  State,  47  Ind.  ajt;  Comstock  the  attorney  $S  or  tio;  and  that  Ihe  girt 

.  Sine,  14   Neb.   aoj;  R.   v.  Turner,  1  would   "get  over  it   again," — does   not 

loodf  C.  C.  347i  Mclen  v.  Andrews.  I  amount  to  a.  confession  of  the  crime  of 

\-b  U.  336;  Cbltd  V.  Gnce,  3  C.  &  P.  rape.orof  anything  morethan  an  assault. 

^  Hardtke  v.  Stale,  67  Wis.  551. 

Upon  the  trial  cf  an   Indictment  for        4.  Roscoe's  Ct.  Ev.  (loih  Ed.)  5A. 
nirder.  evidence  was  received   on   the         In  a  trial  for  murder,  it  was  proposed 

in  oF  the  prosecution,  under  objection  to  give  in  evidence  a  statement  of  (he 

id  txccption,  to  the  eSect,  that  upon  a  prisoner,  made  in  prison,  to   a  coroner 

irooer's  inquest  a  witness  testified  that  for   whom   the   prisoner   had   lenL      It. 

lonly  after  the  murder  a  stranger  called  however,  appeared  that  previous  to  this 

:bcr  bouse  and  asked  the  way  to  Sandy  time,  Mr.  Clifton,  a  magistrate,  had  had 

nil.  md  also  for  a  drink  of  water;  that  an   interview  with   the   prisoner,  and  it 

ic  prisoner  vrilh  a  number  of  others  was  was  suggested  on  behalf  of  Ihe  prisoner 

icei  around  a-  room  and  the  witness  that  he  miKht  have  told  (he  prisoner  thel 

linicd  out  the  prisoner  as  the  one  who  it  would  be  better  to  confess,  and  that 

icaJled;  also,  that  a  number  of  persons,  therefore  (he  counsel  for  the  prosecution 

iclnding  the     prisoner,   passed    behind  were  bound  to  call  him.     Litdedale.  J.: 

:r,  each    one   repeating  the   qnestion  "  As  something  might  have   ussed  be- 

ilud  her  by  the  stranger,  and  that  she  tween  the  prisoner  and  Mr.  Clifton  re- 

eniified  the  prisoner  by  his  voice,  and  specting  the  confession,  it  would  be  fair 

M  [he  prisoner  on  that  occasion  did  not  In  the  prosecutors  to  call  him.  but  I  will 

Miy  that  he  was  such  stranger.     Held,  not  compel  them  10  do  so.     However,  ( 

al  Ihe  eumination  before  (he  coroner  ihey  will  not  call  him,  the  prisoner  may 

21  of  a  judicial  character;  that  the  ex-  do  so  if  he  chooses."     R.  v.  Clewes,  4  C. 

rrimcnts  so  (n>ide  were  part  of  the  pro-  &  P.  331.     So  where  a  prisoner  being  in 

tdings;    that    the    prisoner    was    not  the  custody  of  two  constables  on  a  charge 

iDitd  Lo  speak,  and  his  silence  could  not  of  arson,  one  B.  went  into  the  room,  and 

;  regarded  as  an  evidence  of  guilt;  and  the  prisoner  immediately  asked   him  to 

icicfore  (bat  the  evidence  was  improp-  go  into  another  room,  as  be  wished  to 

ly  ceceivcd.     People  t'.  Willett.  93  N.  speak  to  him.  and  they  went  into  another 

.  19.  room,  when  the  prisoner  made  a  siate- 

I.  People  V.  Gates.  13  Wend.  (N.  Y.)  ment;  it  was  urged  Ihat  the  consiables 

1.    See  R.  V.   Gilham.   i    Moo.  C.  C.  ought  (o  be  called  to  prove  that  they  bad 

K;  Com.  p.  Drake,  ij  Mass.  161.  done  nothing  to  induce  the  prisoner  to 

I.  3  Arch.  Cr.  Pr.  &  PI.  (Bth  Ed.)  385;  confess,   and   R.  v.  Swalklns.  infra,  wa* 

om.  ST.  Call.  31  Pick.  (Mass.)  51s;  Sut>  relied   upon.     Taunton.  J.:  "A  confes- 

"I  V.  Johnson,  63  III.  3og:  Kinchelow  sion  is  presumed  to  be  voluntary,  unless 

State,  s  Humph.  (Tenn.)  9.  the  contrary  is  shown,  and  as  no  threat 

A  statement  of  the  defendant   to  the  or  promise  is  proved  to  have  been  made 

illrict  aliDToey,  at  the  time  of  the  pre-  by  the  constables,  it  is  not  lo  be  pre- 

miaary  examination,  tbat  he  wanted  the  sumed."     Having    consulted   Littledale, 

nseculioa   stopped;    that    be    "didn't  J.,  his  lordship  added,  "We  do  not  think. 
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according  to  the  usnal  practice,  that  we     was  then  called,  and  proved  he  did  not 
ought  to  exclude  the  evidence,  because  a    use  any  undue  means  to  obtain  a  confes- 


consuble  may  have  induced  the  prisoner 
to  make  the  statement,  otherwise  he 
must  in  all  cases  call  the  magistrates  and 
constables  before  whom  or  in  whose  cus- 
tody the  prisoner  has  been.'*  R.  v.  Wil- 
liams, Glouc.  Spr.  Ass.  1832;  3  Russ.  on 
Crimes  (5th  Ed.),  497. 

But  if  there  be  any  probable  ground  to 
suspect  that  an  officer,  in  whose  custody 


sion;  but  he  had  received  the  prisoner 
from  Marsh,  another  constable,  and  the 
prisoner  had  made  some  statement  to 
Marsh.  It  was  then  urged  that  Marsh 
should  be  called.  Littledale,  J.:  *' I  do 
not  think  it  is  necessary  that  a  constable 
should  be  called,  unless  it  appear  that 
some  promise  was  given  or  some  express 
reference   was  made   to  the  constable. 


a  prisoner  has  previously  been,  has  been     There  was  a  distinct  reference  made  to 


guilty  of  collusion  in  obtaining  a  confes- 
sion, such  suspicion  ought  to  be  removed 
in  the  first  instance  by  the  prosecutor 
calling  such  officer.  Upon  an  indictment 
for  arson,  it  appeared  that  a  constable, 
who  was  called  to  prove  a  confession, 
went  into  a  room  in  an  inn,  where  he 
found  the  prisoner  in  the  custody  of 
another  constable,  and  as  soon  as  he 
went  into  the  room  the  prisoner  said  he 
wished  to  speak  to  him,  and  motioned 
the  other  constable  to  leave  the  room, 
which  he  did,  and  left  them  alone.  The 
prisoner  immediately  made  a  statement. 
The  witness  had  not  cautioned  the  pris- 
oner at  all,  and  nothing  had  been  said  of 
what  had  passed  between  the  constable 
and  the  prisoner  before  the  witness  en- 
tered the  room.  It  was  contended  that 
the  other  constable  must  be  called  to 
show  that  he  had  used  no  inducement  to 
make  the  prisoner  confess.  Patteson, 
J.:  *'  I  am  inclined  to  think  the  constable 
ought  to  be  called.  This  is  a  peculiar 
case,  and  can  never  be  cited  as  an  au- 
thority, except  in  cases  where  a  man 
being  in  the  custody  of  one  person, 
another  who  has  nothing  to  do  with  the 
case  comes  in,  and  the  prisoner  motions 
the  first  to  go  away.  I  think,  as  the 
witness  did  not  caution  the  prisoner,  it 
would  be  unsafe  to  receive  the  statement. 
It  would  lead  to  collusion  between  con- 
stables." R.  V,  Swatkins,  4  C.  &  P.  548. 
In  order  to  induce  the  court  to  call 
another    officer    in   whose    custody   the 


Williams,  and  therefore  I  thought  he 
must  be  called,  but  there  is  no  reference 
to  Marsh.  It  does  not  appear  either  that 
any  confession  was  made  to  Marsh.  It 
only  appears  that  a  statement  was  made 
that  might  either  be  a  confession,  a  de- 
nial, or  an  exculpation."  R.  v,  Warner, 
Glouc.  Spr.  Ass.  1832,  3  Russ.  on  Crimes 
(5th  Ed.),  498. 

If  evidence  of  a  confession  be  received, 
and  it  afterwards  appear  from  other  evi> 
dence  that  an  inducement  was  held  out, 
which,  had  it  been  known  at  the  time, 
would  have  rendered  the  evidence  inad- 
missible, the  proper  course  for  the  judge 
to  take  is  to  strike  the  evidence  of  con- 
fession out  of  his  notes,  and  to  tell  the 
jury  to'  pay  no  attention  to  it.  R.  v. 
Garner,  i  Den.  C.  C.  329;  2  C.  &  K.  920. 
Gonfeftions  Taken  Down  in  Writing. — 
If  the  confession  is  taken  down  in  writ- 
ing and  signed  by  the  prisoner,  or  its 
truth  acknowledged  by  parol,  or  if  it  be 
written  by  him,  then  it  is  put  in  as  an  or- 
dinary document  and  read  by  the  officer 
of  the  court.  R.  v.  Swatkins,  4  C.  &  P. 
550.  But  if  it  be  taken  down  by  a  per- 
son who  is  present  when  the  confession 
is  made,  and  is  not  signed  or  acknowl- 
edged by  the  prisoner,  the  document  is 
not  itself  evidence,  but  may  be  used  by 
the  person  who  made  it  to  refresh  his 
memory.  4  C.  &  P.  550,  note  b.  Ac- 
cording to  general  principles,  if  the  con- 
fession were  contained  in  a  document, 
which  was  in  existence  and  admissible  in 
prisoner  has  been,  it  must  appear  either    evidence,  parol  evidence  could   not  be 


that  some  inducement  has  been  used  by, 
or  some  express  reference  made  to,  such 
officer.  A  prisoner,  when  before  the 
committing  magistrate,  having  been  duly 
cautioned,  made  a  confession,  in  which 
he  alluded  to  a  confession  which  he  had 
previously  made  to  Williams,  a  constable. 
It  was  submitted  that  Williams  ought  to  be 


given  of  it.  See  R.  v.  Gay,  7  C.  &  P. 
230. 

Burden  of  Proof. — The  burden  of  show- 
ing that  a  confession  was  obtained  by 
improper  inducements  rests  with  the  de- 
fendant. Rufer  V.  State,  25  Ohio  St.  464. 
Compare  State  v.  Garvey,  28  La.  Ann.  925. 

Where  confessions  offered  in  evidence 


called  to  prove  that  he  had  not  used  any  are  objected  to  upon  the  ground  that  they 

inducement.    Littledale,  J.:  "  Although  I  were  improperly  obtained;  if  the  person 

do  not  think  it  necessary  that  a  constable  in  who  obtained  the  confession  denies  hold 

whose  custody  a  prisoner  has  been  should  ing  out  any  inducements,  the  defendant 

be  called  in  every  case,  yet,  as  in  this  has  a  right  before  the  confessions  are  rC' 

case  there  is  a  reference  to  the  constable,  ceived  to  give  evidence  that  the  confes* 

I  think  he  ought  to  be  called."    Williams  sions  were  obtained  by  improper  iaduce* 
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20.  Fnmiahiiig  Copy  ot — A  district  attorney  was  under  no  obli- 
gation to  furnish  the  defence  with  a  copy  of  a  confession.* 

CONFIDENCE.— The  word  "  confidence"  is  a  word  peculiarly  ap- 
propriate to  create  a  trust.  It  is,  as  applicable  to  the  subject  of  a 
trust,  as  nearly  a  synonym  as  the  English  language  allows.  Trust 
is  a  confidence  which  one  man  reposes  in  another,  and  confidence 
is  a  trust.* 

CONFIDENTIAL  COMKirNICATIONS.     See  Privileged    Com- 

MUNICATIONS. 

CONFINEMENT,  within  the  meaning  of  an  act  prohibiting  con- 
finement of  the  master  of  a  ship,  may  be  by  a  moral  or  physical 
restraint;  by  threats  of  violence  with  a  present  force,  which 
restrains  the  master  from  his  freedom  of  movement  or  command  in 
his  ship ;  or  by  physical  restraint  of  his  person.^  But  assault  and 
battery  does  not  amount  to  a  confinement.* 

As  to  its  meaning  in  statutes  relating  to  prisoners,  see  note  5. 

ments.      Com.    v.    Culver,    126    Mass.  statute  authorizing  the  judge  to  order 

464.  an  inquiry  as  to  the  sanity  of  prisoners, 

It  is  for  the  prosecution  to  show  that  and  to  direct  their  removal  to  an  insane 

the  confession  was  voluntary.     Barnes  asylum,  ''are  used  to  import  those  who 

V.  State,  36  Tex.  356;  People  v.  Barric,  are  imprisoned  in  the  county  jail,  await- 

49  Cal.   342;    8.    c,    I    Am.    Cr.    Rep.  ing  a  final  trial,  or  in  the  actual  custody 

178  ;  Nicholson  v.  State,  28  Md.  140.  of  the  officers  of  the  law,  as  distinguished 

1.  Santry  v.  State,  67  Wis.  65.  from  those  not  having  been  arrested,  or 

Anthorittes   for   Confession. — Roscoe's  who,  having  been  arrested,  have  been 

Criminal  Evidence;  Wharton's  Criminal  discharged  from  arrest  on  bail.''     £x 

Evidence;   Russell  on    Crimes;   Desty's  /tfr/^  Trice,  53  Ala.  548. 
Criminal  Law;   Bishop's  Criminal   Pro-        Aotnal  Conlnement,  in  a  statute  relating 

cedure;    Archbold's    Criminal    Practice  to  insolvent  debtors,   means  either  an 

and  Pleading:  Greenleaf  on  Evidence.  actual  imprisonment  or  '*  being  upon  the 

8.  Coates'  Appeal,  2  Pa.  St.  133.  limits,"  the   limits  being  simply   by  a 

Ctonfldence  Game,  in  a  statutory  prohibi-  fiction  of  law  an  extension  of  the  prison 

tion,  is  the  obtaining  or  attempting  to  walls.     In  re  Moschberger,  10  N.  J.  L. 

obtain  from  any  person  money  or  prop-  J.  121,  citing  Smick  v.  Opycke,  7  Hal. 

erty  by  means  of  the  use  of  any  false  or  (N.  J.)  438. 

bogus  check,  or  by  any  other  means,        Confine  a  Woman. — A  New  Jersey  stat- 

instrument,  or  device.   Morton  v.  People,  ute  provided  that  **it  should  not  be  law- 

47  111.  474.  ful  to  confine  the  person  of  any  female 

8.  U.  S.  V.  Thompson,  i  Sumn.  (U.  S.)  for  debt."    The  plaintiff  appeared  before 

171.  a  justice  and  made  oath  that  he  would  be 

And    it    matters    not    whether   such  in  danger  of  losing  his  debt  if  orocess 

seizure    or    restraint    is    principally    or  issued  against  jthe  defendant,  a  woman, 

wholly    for    the    purpose    of    inflicting  by  summons.  A  warrant  was  accordingly 

personal  chastisement  upon  the  master,  issued  and  judgment  gpven  against  her, 

and  tiot  to  deprive  him  of  his  authority  or  overruling  her  plea  that    she  was  not* 

command  on  board  the  ship.     "The  law  liable  to  arrest   by  warrant.     The  case 

looks  to  the  act.  and  not  merely  to  the  was  appealed  to  the  common  pleas  and 

intent.     If  the  seizure  is  unlawful,  it  is  a  the  judgment  sustained.     On  appeal  to 

confinement."     U.  S.  v.  Savage,  5  Mas.  the  supreme  court  it  was  held  that  an 

(U.  S  )  461.     See  also  U'.  S.  v.  Sharp,  arrest  was  an   imprisonment  and  came 

Pet.  (U.  S.  C.  C.)  118.  within  the  meaning  of  the  act.  and  there- 

4.  U.  S.  V,  Lawrence,   i  Cranch  (U.  fore  the  issuing  of  a  warrant  against  a 
S.),  94.  woman  was  improper.  Blight  v.  Meeker, 

5.  The  words  "in  confinement,"  in  a  7  N.  J.  L.  97. 
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CtOHTIKMATIOH  is  the  approbation  or  consent  to  an  estate 
already  created,  which,  as  far  as  it  is  in  the  confirming  power^ 
makes  it  good  and  valid.  So  that  the  confirmation  does  not 
regularly  create  the  estate,  yet  such  words  may  be  mingled  in  the 
confirmation  as  may  create  or  enlarge  an  estate ;  but  that  is  by  the 
force  of  such  words  as  are  foreign  to  the  business  of  confirmation, 
and  by  their  own  force  and  power  tend  to  create  the  estate.^  The 
conveyance  of  an  estate  or  right  in  esse,  whereby  a  voidable  estate 
is  made  sure  and  unavoidable,  or  a  particular  estate  is  increased.^ 
(See  also  Conveyance.) 

COHFISCATIOH  ACTS.    See  War. 

1.  People  V.  Law.  34  Barb.  (N.  Y.)  the  Ninth  Avenue  Railroad,  a  mere  coo^ 

511,  quoiing  Gilb.  (Tenn.)  69.  firmation  of  an  aa  thus  entirely  void  and 

Injunction  prayed  for  against  street  unauthorized,  because  of  want  of  power 
passenger  railway  company  entering  on  over  the  subject-matter,  would  probably 
a  street,  on  ground  that  the  common  be  of  no  avail.  But  if  the  common  couii> 
council  was  incapable  of  giving  a  valid  cil  had  authority  over  the  subject  matter 
consent  to.  or  conferring  a  legal  authority  to  express  their  consent,  provided  it  be 
on.  the  defendants  for  the  construction  done  according  to  established  forms,  I 
of  this  road.  The  court  said  that  the  de-  think  the  supreme  power  would  have  a 
fendaot/s  authority  depended  on  the  con-  right  to  waive  or  correct  a  mere  irreguJar* 
struction  to  be  placed  upon  the  act  of  ity,  and  by  confirmation  give  effect  to  a» 
April  14,  i860.  "  In  the  first  place,  I  act  in  other  respects  legally  done.  I  am 
think  it  was  intended  to  confirm  and  inclined  to  think  also  that  there  is  9ome< 
make  valid  the  g^ant  or  permission  con*  thing  of  substance  in  another  distinction, 
f erred  by  the  resolution  and  action  of  the  which  may  be  mentioned.  If  a  resolution 
common>  council,  whether  regular  or  ir>  of  the  common  council,  in  order  to  be 
regular, — whether  valid  or  invalid, —  legally  effective,  must  be  passed  in  a 
whether  the  consent  was  sufficiently  or  particular  way, — as  by  the  action  of  sepa- 
imperfectly  given.  It  has  been  said  that  rate  boards  thereon  in  the  same  year,— 
the  consent  of  the  common  council  was  it  may  be  that  the  resolution  as  such  is 
never  given  according  to  the  forms  of  still  defective,  notwithstanding  its  con- 
law,  and  that,  therefore,  it  is  not  proper  firmation  by  the  legislature;  but  if  the 
to  assume  that  its  consent  was  ever  in-  grant  or  permission  which  is  the  subject 
tended  to  be  given.  But  I  think  this  is  of  the  resolution  be  such  as  the  common 
a  fallacy,  and  that  the  effect  of  the  act  in  council  is  authorized  to  confer,  and  such 
question  was  a  legislative  declaration  and  grant  or  permission,  though  irregularly 
adjudication  that  such  consent  was  in-  given,  be  confirmed  by  the  legislature,  it 
tended  to  be  given;  and  that  their  con-  strikes  me  such  confirmation  would  reach 
firmation  was  based  upon  that  assump-  bark  of  and  beyond  the  mere  instrument 
tion,  and  the  action  of  the  common  by  which  the  grant  or  permission  was 
council  intended  to  be  validated.  This  conveyed,  to  the  substance  of  the  grant 
the  legislature  had  power  to  do;  and  I  or  permission  itself,  and  make  it  effective 
think  they  have  effectually  ratified  the  if  the  exertion  of  such  a  power  would  be 
action  of  the  common  council,  if  the  within  the  scope  of  the  powers  of  the 
legislative  proceedings  are  free  from  other  confirminp:  body.  '* 
valid  or  constitutional  objections.  Conflmatioii  if  AMMtment. — Where  the 

*'  Some  criticism  is  made  upon  the  act  provided  that  no  certiorari  to  remove 
effect  of  confirmation  in  a  legal  point  of  an  assessment  should  be  allowed  after 
view;  and  it  is  said  that  *  a  confirmation  thirty  days  have  elapsed  from  the  con- 
may  make  a  voidable  or  defeasible  estate  firmation  of  the  assessment,  the  limitation 
good,  but  it  cannot  strengthen  a  void  will  not  begin  to  run  if  the  confirmation 
estate.'  ViQer*s  Abr.  Con.  Y.  pi.  5;  Co.  has  no  legal  existence  for  the  want  of 
Lit.  295,  b.  This  is  true,  but  it  must  be  notice  of  filing  of  the  report,  and  of  the 
considered  in  reference  to  the  subject-  convening  of  the  township  committee  to 
matter.  If  the  common  council  of  New  consider  objections  touching  the  assess* 
York  had  no  authority  to  give  their  con-  ment.  State  t;.  North  Bergen,39  N.J.456. 
sent  In  any  way  to  the  construction  of        8.  3  Bl.  Com.  325. 
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8.  Qflnsnl  Prinoiplei. — i.  Soverbingtv  and  Jurisdiction  i 
Nations.  —  Every  Dation  possesses  exclusive  sovereignty  a 
jurisdiction  within  its  own  territory  ;  and  the  laws  of  every  Sta 
affect  and  bind  directly  all  property,  whether  persoiul  or  rea 
within  its  territory,  whether  belonging  to  citizens  or  aliens,  a 
t3\  persons  residing  therein,  whether  native-born  subjects  orali 
sojourners,  as  well  as  all  contracts  made,  and  acts  done,  within  t 
territory  of  such  State  or  aovereignty,*  Sovereignty,  united  wi 
domain,  establishes  the  exclusive  jurisdiction  of  a  nation  with 
its  own  territories  as  to  all  controversies,  crimes,  and  rights  aiisi 
therein.' 

It  has  been  laid  down  by  Huberus,  and  the  doctrine  has  be 
sanctioned  both  in  England*  and  the  United  States,"  — 

(i)  That  the  laws  of  every  empire  have  force  only  within  t 
limits  of  its  own  government,  and  bind  all  who  are  subjo 
thKeof,  but  not  beyond ;   (z)  That  all  persons  who  are  fou 

1  TnaaUtt of  Pisptrlj. — Thepowerof  or  regulate  properlv  beyond  it*  Mnitt 

a  State  to  regnlate  tiK  transfer  of  all  prop-  or  conttol  persons  wrio  do  not  reside  wii 

ert;  within  its  terriioTy  is  well  established,  it,  whether  they  be  native-born  snbiecti 

Steele  *.   Goodwin   (Pa.),   4   Cent.   Rep.  not."    See  Foelii,  Droit  Intern.  Pnve, ; 
£61;  Milne  V.  Moreton,  6  Binn.  (Pa.)  361;         Story  says,  that  each  Sute  may  by  sta) 

Greni*.  Van  Buskirk,j  Wail  (U.S.),  151  i  regulate   tfie    manner  and    circumstar 

74  U.  S>  tdc   19,   L.   Ed.   ii3i    Warner'*  under  which   property,  whether  perac 

App.  13  Weekly  Notes  o(  Cases,  505.  or  rea),  or  mere  chous  in  actitn,  wiihi 

A  uanater  oi  title  to  property,  whether  shall  be  held,  transferred,  transmitted, 

personalty  or  realty,  can  only  be  effected  queathed,or  enforced;  the  condition,  a 

within  the  limits  of  the  territory  where  the  city,  and  state  of  all  persons  within  it; 

law  prevails ;  and  as  the  laws  of  a  State  validity  of  contracts  made,  and  acts  di 

~  iwc  no  ealra-territorial  force,  it  follows  within  it ;  the  resulting  rights  and  da 

(bat  the  title  to  properly  located  in  one  growing  out  of  these  contracts  and  ai 

State  cannot  be  passed  by  Eorcc  of  the  laws  and  the  remedies  and  modes  of  admi 

of  another,  except  by  virtue  of  the  comity  toring  justice  in  all  cases,  calling  for 
or  courtesy  which  prevails  among  different,  interposition  of  its  tribunals  lo  protect 

Dationa  and  .Stales  by  force  of  international  vindicate  and  secure  the  wholesome  age 

Uw.      State   Bank    Receiver  c    Plainficld  of    its  own  laws  within  its  own  doma 

Bank,  34  N.J.  Eq.  450.  Sec  Story,  Con6.  L.  19,  5  18.    To  « 

%  See  Lawrence's  Wheaton,  ific^  161 ;  effect  Vaitel.  pL  1,  ch.  7,  \%  &4,  S^  and 

Henry.  For.  Law,  pt.  I.  ch.  i,  S  1 ;   Hu-  Boullenois,  Traittf  des  Statutes,  pp.  a,  •■ 
benu,  lib.  L  tit.  3,  S  z;   Min'ir  c  Card-       I  Vattel,  b.  z,  ch.  7,  {{  II4,  85. 
Vdl,  37  Mo.  354 ;  Campbell  v.  Hall,  Cowp.       4  See  Robinson  v.  Bland,  1  Bnir,  w 

tC^;  Davis  v.  Jarquin,  5  Harr.  &  J.  (Md.)  107S;  Hnlmanf.  Johnson,  Cowp.  341; 

100;  Rudingii.  Smith,  1  Hagg.  Con.  383;  Lit.  79^,  Hargrave's  note  44. 
Hunter  v.  Putts,  4  T.  R.  i8:,  ig: ;  Phillips       0  See  Pearsall  v.  Dwight,  t  Mass. 

^  Hunter,  1  H.  Black,  401,  405;  Sill  v.  90;  Desesbats  v.  Berquier,  1   Binn  |F 

Worswick.  I  H.  Black, 672,  690,  691.  336;    Holmes  v.   Remscn,  4  Jtrfins, 

In  discussing  this  question,  Ftclia  lays  (N.  Y.)  469;  Andrews  v.  Hemoi,  4  C 

downtbebroad  principle  (hat  "everyState  (N.  V.)   (ic^  and  n.;   Saul  c  His  Cre 

iseuei  the  power  of  regulating  the  con-  ors,  17  Mar  ■       -    ■      - 


erty  within  its  territory  may  be  beld  or   of  Augusta  v.  Earle,  13  Pet.  [U.  i 


ditions  on  which  the  real  or  personal  prop    Greenwood  v.  Cur 


transmitted;  and  oi  deiermining  the  stale  588-591.    Sec  also  Shanks  c  Dnpont 

and  capacity  of  all  persons  therein,  as  well  Pet.  (U.  S.)  241,  247;   Inglis  v.  Sail 

■*  the  validity  of  the  contracts  and  other  Snug  Harbor,  3  Pet.  (U.  S.)  99,  125;  ' 

■eta  which  arise  there,  and  the  rights  and  Santissi  in  a  Trinidad,  7  WheaL  (U.S.).  1 

dUieations  which  result  from  them-,  and,  147;  U.  S.  v.  Gillies.  1  Pet.  C.  C.  159,1 

finally,  oE  prescribing   the  conditions  on  Murray  v.  Schooner  Charming  Betsy,  i 

wbicABuitt  at  law  may  be  commenced  and  (U.  S.)  64, 119;  United  Slates v.Willii 

CHTiedoo  in  its  territory,"  also,  "that  no  i  Cr.  (U.S.)  82,  and  note;  Talbot*.  J 

State  can,  by  its  laws,  directly  affect,  bind,  son,  3  Dall.  (U.  S.)  133. 
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vjtliiii  tke  limits  of  a  government,  whether  their  residence  is 
pennsnent  or  only  temporary,  are  to  be  deemed  subjects  therecrf ; 
and  (3)  That  the  rulers  of  every  empire,  from  comity,  admit  that 
tlie  laws  of  every  people  in  force  within  its  limits  ought  to  have 
the  same  force  everywhere,  so  far  as  they  do  not  prejudice  tbe 
powers  or  rights  of  other  governments  or  of  their  subjects.^ 

Whatever  force  and  obligation  the  laws  of  one  country  have  in 
another,  depend  entirely  upon  the  laws  and  municipal  regulations 
ef  inch  other  country  ;  in  other  words,  upon  its  own  proper  juris- 
prudence and  polity,  and  upon  its  own  express  or  tacit  consenL* 

A  State  may  prohibit  the  operation  of  all  foreign  laws  and  the 
rights  growing  out  of  them,  within  its  own  territories;  it  may 
permit  some,  and  prohibit  others ;  it  may  recognize  and  <modify 
oad  qualify  some,  and  give  universal  effect  to  others.  When  the 
nation's  own  code  speaks  positively  on  any  subject,  it  must  be 
obeyed  by  all  pereons  who  are  within  reach  of  its  sovereigntar. 
When  the  nation's  cnstomary,  unwritten,  or  common  law  spe<w3 
direcdy  on  any  subject,  it  is  equally  to  be  obeyed,  being  of  equal 
(^ligation  with  the  positive  code.  Where  both  are  silent,  then 
oa]y  can  the  question  properly  arise  as  to  which  law  sball 
govern.* 

2.  Comity  or  Natioks.  —  But  it  is  said,  that,  by  the  univ«ml 
practice  of  civilized  conntries,  by  what  is  known  as  "the  comity* 

1  HibcTM,  lib.  1,  th.  3;  De  Coniictu  to  theh-  awn  rights  ind  mterrats,  or'tliaM 

Lnam,  (38,  J  z.  of  their  lubjectii.    Some  regard  it  not  wa 

S  HoKms,  lib.  1,  tit.  3,  {  a.  much  a  matter  of  comity  or  courteaj  u  a 

Wholon  aaya,  that, "  All  the  eflect  which  mailer  of   paramount   moral   duCjp.      See 

fonlga  lawB  can  liave  in  the  territory  of  a  Liverm.  Dessert,  16-30.    Story  saya,  (hat, 

^' —   "* "■"    "' — ' — 'jT   Upon    the   e>-  "Aswming  ihat  lucn  a  moral  duty  does 

that  State.    A  exist,  it  is  clearly  one  of  imperfect  dbltn- 

II — .u.  ......i:,...  si«„^  wiff.  ,im(   gf  beneficence,  humamty, 

.   ....          ^,  charity,     Eveiy  nation   most  be  the 

ta  BayabsoTulely  refuse  to  give  any  effect  final  judge  for  itself,  not  only  of  the  natm-c 

to  them.     It  may  pronounce  this  prohibi-  and  extent  of  the  duty,  but  61  the  occasien* 

tiM  *iih  r^^d  10  some  of  ihem  only,  and  on  which   its  exercise  may  tie  jiuily  de- 

persilMfaen  10  be  operative,  in  whole  or  manded.     And  cerUinly  there  can  be  no 

m  put.    If  the  legislation  of  the  State  is  pretence  to  say  that  any  foreign  nation  has 

po*iti*e  either   way,  the   tribunals   must  a  right  to  require  the  full  recognition  artd 

nfccsiarily  conform  to  iL     In  the   event  execution  of  its  own  laws  in  other  terri- 

he  courts  may  tones,  when  those  laws  are  deemed  oppres- 


:s,  how  far  to   sive  or  injurious  to  the  rights  and  interests 

to  apply  their   of  the  inhabitants  of  tr     ''~~ 

Bnt  of  a  Stale   their  moral  character  i 


II  laws  withm  their  provisions  are   Impolitic   or  onjtMt 

passed  by  its  See  Saul  v.  Ifis  Creditors,  17  Martin  (La.), 

treaties  con-  569.  596-599.    Even  in  other  cases  it  is 

!  tacit  consent  dilGcult  to  perceive  a  clear  foundation  in 

\  of  its  gudiciat  morals,  or  in  natural  law,  for  declaring  [hat 

is,  as  well  as  any  nation   his   a  right  (all   other  things 

Icilts."  Law-  being  equal  in  sovereienty)  to  insist  thai 
ilN  own  positive  laws  shall  be  of  superior 
obligation  in  1  foreign  realm  to  the  domes- 

that  the  term  tic  laws  oE  the  latter,  of  an  eqoally  positive 

expressive  of  cliarader.    What  intrinsic  right  has  one  na< 

give  effect  to  tion  to  declare  that  no  contract  ehail  tie 

lot  prejudicial  binding  which  is  made  by  any  of  its  anl^ 
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di  nations,"  the  laws  of  one  nation  or  State  will  be  recogni 
and  executed  in  another,  where  the  rights  of  individuals 
concerned.* 

jects  In  «  (oreign  country,  unleH  they  are  fer,  or  send  out  of  the  State  iot  cnllec 

twenty-five  years  of  age,  any  more  than  a  daim  against  another  citizen  of  the  S 

another  nation,  where  (he  contract  is  made,  which  cannot  be  there  collected,  bee 

has  a  right  to  declare  that  such  a  contract  of  the  Ohio  exemption  law.     Where 

shall  be  binding,  if  made  by  any  person  law  was  Mt  up  as  a  defence,  it  wu 

twenty^ne  years  of  age  i    One  would  sup  that  the  principles  of  inter-atate  comii 

pose,  that,  if  there  be  any  thing  dearly  not  preclude  the  courts  of  West  Vir; 

within  the  scope  of  national  sovereignty,  fiom  awarding  judgment  where  an  atti 

it  is  the  right  to  fix  what  shall  be  the  rule  is  made  to  coriccl  such  a  claim  by  pn 

to  QOvera  contracts  made  within  its  own  of  garnishnient  against  a  party  in  ^ 

tccntories.''    Story,  Confi.  L.  19,  30.  Virginia  owing  such  debtor.    Steref 

1  Minor  V.  Cardwetl,  37  Mo.  350,  354;  Brown,  20  W.  Va.  450. 
Bank  at  Angtun  v.  Earic,  13  FeL  (U.S.)        Under  the  settled  law  tt  New  Voi 

519,  589.  the  grantee   of  an  equity  irf  redem) 

LkW*  q(  »  f  erelga  Oonntij.  — The  laws  assumes  an  outstanding  mortgage  or 

of  A  foreign  State,  where  the  parties   in  land,  by  accepting  a  deed  containii 

Interesl  ue  domiciled,  will   be  respected  covenant  that  he  shall  pay  it,  the  mortg 

In  another  jurisdiction,  unless  thejr  be  in  may  maintain  an  action  against  him ; 

conflict  with  the  rights  of  its  own  citizens,  in  New  York,  the  statute  of  limiut 

or  are  in  opposition  to  its  policy.    Sher-  applicable  (o  simple   contracts,  does 

wood  *.  Judd,  3  Brad.  410.    Thus  the  law  apply  to  such  an  action-    Yet  in  an  ii 

of  a  foreign  country,  which  protects  the  on  such  a  New-York  contract,  broue! 

party  to  a  contract  from  execution,  will,  in  the  District  of  Columbia,  it  was  held 

our  courts,  protect  him  from  arrest  on  the  while  the  liability  must  be  governed  b 

same  contract.     Camfranque  v.   Bumell,  New-York  law,  the  court  would  hold 

1  Wash.  C.  C.  340.  the  form  of  the  action  must  be  mm 

Lavs  eC  a  Sutcr  Bt»U.  —  The  laws  of  and  that,  therefore,  the  statute  of  lii 

other  States  will  be  presumed  to  be  the  tions   applicable  to  actions  of  aina 

common  law.    Carpenter  v.  Grand  Trunk  governed  the  case.     Willard  v.  Wot 

Ry.  Co,  72  Me.  388;  E.  c,  39  Am.  Rep.  Mackey  (D.  C),  538. 
340;  but  judicial  notice  will  not  be  taken       The  sututes  ol  a  foreign  State  ca 

of  such   laws.    Crane  v.   Dawson   (Mo.),  nocase,haveanyforceor^ect  inanyi 

1  West.  Rep.  689.  Saxt  ex  pn/iria  vigon ;  hence  it  has 

A  statute  law  of  another  State  will  be  held  in  New  York  that  the  statutory 

enforced,  if  not  against  public  policy,  when  of   foreign   assi^ecs   in   bankruptcy 

such  law  has  entered  into  a  contract.    Ran-  have  no  recognition  solely  by  virtue  0 

cbor  v.  Gregory,  9  Mo.  App.  lOl.    Thus,  foreign  statute.     But  the  comity  of  na 

under  the  lUmoLs  statute,  a  tax  title  cannot  allows  effect  to  such  titles  when  the; 

be  questioned  by  one  not  owning  the  land  be  recognized  and  enforced  without  f 

at  the  time  of  the  tax  sale ;  and  this  rule  dice  to  the   rights  of  creditors   pur 

was  enforced  by  a  Missouri  court  in  an  their  rights  under  the  Slate  statutes, 

action  to  recover  for  sand  taken  from  land  when  ihey  arc  not  in  conflict  with  the 

In   Illinois.     Cobb  v.   Griffith  &   Adams  or  public  policy  of  the  State.    In  re  VI. 

Sand,  etc  Co.  11  Mo.  App.  13a.  99  N.  V.  433. 

It  has  been  held  that  a  State  statute,       DeoUlou  of  OoorU,  ud  Ceutrartb 

making  railroad  companies  liable  for  the  BtatntM.  —  The  decree  of  a  foreign  1 

value  of  animals  killed  because  of  a  failure  with  respect  to  the  distribution  of  Ai 

to  fence,  remains  operative  in  territory  not  can  assets  would  be  void  for  want  of 

ceded  by  the  Stale,  but  purchased  by  the  diction.    Aspden  v.  Nixon,  4  How.  (l] 

United  States.    Chicago,  eti^,  Ry.  Co.  v.  467;  Stacey  k.  Thiasher,6  How.  (U,  S 

HcGlinn,  1 14  U.  S.  541.  The  decisions  of  State  courts  in  consti 

And   the   State   legislation,   concerning  the  statutes  of  their  own  Sutc,  sbon1< 

military  settlements,  governs  questions  be-  bindinguponcourtsof  otherSlalcs.  Ai 

tween  towns,  notwiihstandinH  the  general  can  Print  Worksir.  Lawrence,  jZab.  (1 

provisions  of  the  U.  S.  Act  ofjuly  4,  1864,  590.    Thus,  in  an  action  against  perso 

that  recruits  are  to  be  credited  10  the  quota  copartners,  though  assuming  to  be  i 

of  the  "town,  ward,  district,  or  State  in  porated  under  the  laws  of  another  Stati 

which  tbey  respectively  reside."    Brockton  decisions  of  the  courts  of  that  other  : 

V.  Uzbrid^  13S  Mass.  392.  must  control,  in  determining  whether  I 

An  Ohio  statute  makes  it  a  misdemeanor  was  such  an  incorporation,  and  the  eite 

for  a  citizen  of  that  State  to  assign,  trans-  its  powers.    Bank  of  Kentucky  cSchuj 
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This  comity  is  the  purely  voluntary  act  of  the  nation  or  State, 
and  is  totally  inadmissible  when  the  laws  of  the  foreign  State 

bnk,  I  Pus.  iSo,    But  if   (be  Uw  Ihui  and  thai  therefore  the  sait  coutd  be  main- 

urcrtiiTKd  ha*  been  changed  by  decisions  tained  in  a  Florida  conrt ;  and  that  a  de- 

nndcitil  since  (he  making  of  the  contract  cisjon,  to  Che  tame  effect,  of  the  New- York 

sued  on,  tuch  later  dedsJona  will  not  be  re-  Court  of  Appeals,  in  the  constmclion  of  the 

ntdcd.jaiiipi'.  Carnegie,  44  N.  V.  ijuper.  itatule,  was  entiited  to  great  weight  in  de- 

UtSo,   And  ihe  decree  of  a  Virginia  Court  termining  the  question  at  issue,  snd  tonoite 

i^CluiKXTf,  transferring  property  of  a  cor-  the  less  weight  because  of  the  suit  having 

ponwi  to  trustees,  was    reciwnized  by  been  brought  in  Florida.    Flash  v.  Conn, 

Suprcox  Court  oEthe  District  of  Columbia,  109  U.  .S.  371. 

indcrdoctrinc oE comity, in Gleiini'. Dodge  An   Oregon  corporation    ceased   lo   do 

(D.  C.|,  3  CeaL  Rep.  zSj.  business,  and    a    creditor  thereupon  ob- 

A  Suie  within  whose  territory  personal  tained  a  judgment  against   it   in  Oregon, 

{■tntnyitsiluated,  has  entire  domain  over  and  brought   an  action  at   law  in  Illinois 

It;  but  the  decisions  of  its  courts  in  that  against  a  shareholder  there  to  apply  the 

icspect   hare    no    extra-territorial    force,  atnoant  of   his  unpaid  subscription;  the 

Knr.  Harbeson,  z  T.  &  C.  (N.  Y.)  4.  court  held   that   the  action  could  not  be 

libubeenMid  that,  as  a  general  rule,  maintained.     Patterson  v.   Lynde,  111  III. 

tke  courts  of  New  York  will  follow  the  196. 

(Ofutruction  placed  upon  a  statute  by  the  When  an  action  was  brought  in  Pennsyl- 

Dum  <A  the  State  enacting  it,  and  that,  vania  by  an   English  subject  against  an 

(bcre  obligations  have  been  entered  into  English   corporation,   which   action  could 

01  ik  Uith  of  the  decisions  of  such  other  not  have  been  brouelit  in  England,  because 

Suic,  a  lubiequent  and  contrary  decision  thecompanywasinthehandsof  aliquidator, 

^11  not  control.    Jessup  v.   Carnegie,  80  on  motion  lostayproceedingsonthe  ground 

"Y. 44I :  s.  c.  36  Am.  Rep.  643.  that,  by comit;*',  the  court  would  administer 

Tbccoarti  of  Pennsylvania  give  effect  to  the  same  law  in  Pennsylvania,  it  was  held 

lix  cmntrudion   put   upon  the  statute  of  \^K,  prima  facit,  the  English  statute  was 

ualbcr  State  by  its  own  couru.    Case  v.  not  intended  to  apply  to  i  foreign  jurisdic- 

CBilmun,  3  W.  &  S.  (Pa.)  544,  s.  c  I  Pa.  lion,  even  as  between   Enelish  subjects. 

St.!4J.  Henry  v.  Stuart,  14  Phila.  (Pa.)  110. 

Bui  dim  State  cannot  dictate  to  another  In  an  action  brought  in   New  York  to 

liQi  to  construe  a  contract  sought  to  be  en-  enforce  the  liability  of  certain  stockholders 

lorcnliithin  its  limits.   A  reasonable  limi-  under  the   Iowa  Code,  sect.   1166^   it  ap- 

Uiwi  of  the  rule  of  comity  is,  that   no  peared  that,  after  the   commencement  of 

oniiiimutj  shall    suffer   prejudice  by  its  the  action,  a  decision  had  been  rendered  by 

wsflf.     Lewis    V.    Woodfolk,   58   Tenn.  a  majority  of  the  Supreme  Court  <^  Iowa 

<i  HuL)  25.  (First  Nat.  Bank  v.  Davies,  43  Iowa,  424), 

Ttt.  United  States  courts  follow  the  de-  declaring  that  an  omission  to  tile  articles 

Qiioiuof  the  State  courts  in  matters  relat-  oE  incorporation  in  the  office  ai  the  Secre- 

i°!  to  land,  etc.,  and  the  construction  of  (ary  of   State  did  not  render  the  private 

**■  stalules  of  such  State.   Foster  v.  Joice,  property  of  the  stockholders  liable  for  the 

jWnh.C.C.49S,soo;  Harrisonf.Rowan,  corporation  debts,  the   company  being  a 


h-  C.  C.  5S0,  582.  railroad  company   within  the    meaning   o 

— " —  —IE,  b)i  the  law  of  a  Stale    the  exception  in  seel.  1338,  the  court  bell 
orporation  is  organized,  the    (hat   the  decision  oE   the  Io¥ 


^"'P'l'alion  has  a  lien  on  the  stock  oE  any    authoritative.       Jessup    v.    Carnegie,    80 
^fweholdtr  tor  a  debt  due   from   him   to   N.  V.  441 ;  s.  c,  36  Am.  Rep.  641. 


such  iien  is  a  good  defence  Bailroadt:  Aoooni  anliiit.  —  In  Texas 

'  •*>  auiun  in  another  Slate  against  the  a  master  cannot  be  heldliablc  for  the  COn- 

'J'P'nation  by  a  person  to  whom  the  share  sequences  oE  the  negligence  of  a  fellow.ser- 

wldcr  has  traiksferred  the  slock.    Bishop  vant  of  plaintiR,  the  master's  servant,  but 

'.GlobeCa  135  Mass.  132.  in  Kansas  he  can.     In  a  suit    brought   in 

A  New-Voric  statute  provided  that   the  Kansas  against  a  railroad  corporation  by  a 

lociiholdcn    in    corporations    organized  brakeman,  to  recover  damages  for  injuries 

fonder  should  be   severally  liable   to  caused  in  Texas  by  the  negligence  of  the 

pilars  of  the  corporation  until  the  whole  employees  of  the  corporation,  whose  duty 

''  >lu  capital  stock  should  be  paid  in.    In  it  was  to  give  notice  of  a  fall  oE  gravel  on 

'  mit  brought   under   this    statute    in   a  the  track,  the  judge  presiding  at  the  trial 

floridi  court  against  a  stockholder,  it  was  failed  to  make  clear  to  the  jury  the  distinc- 

<W  that  the  liability  rested   in   contract,  tion  between  the  rule  prevailing  in  Texas 

^  ns  not  in   the  nature   of  a  penally  and  that  prevailing  in  Kansas,  and  a  ver- 

nichcoaldonlybe  enforcedin  New  York,  diet   was  rendered  for  plaintiff.     It  was 
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e.  DtfeiKts    ariang  /rem    mttltert   tx 
poll  facte,  579. 
(il  Ceunlir-claim^oTStl^f,^^. 
1)  Ditihargt,  579. 
(3)  Statutta/iimUaliims,^^ 
IX.  Billi  and  noles,  0$. 
I.  Nelei,  tends,  etc.,  585. 

a.  Jiighls  of  originat parliei,  585- 

b.  Liaiility  0/  partiti,  585, 
C.  InlentI  aiid  usury,  586. 

d.  Demand,  protest,  notice  of  dUAonar 

and  Jays  of  grace,  587. 
c  Indorsements,  ^j. 
i.  Astignmint,  ^. 
g.  Notts  txteuted  in   one   Stale,  and 

made   payaMe    er    indorsed  >'n 

anelhtr,  ^. 
h.  Sights  of  action  against  maker  or 

accepter,  588. 
(l)  Suits  iy  administrators  and  lAtir 

aisigntei,  589. 
i  Defences,  590. 
3.  Bitfefexchai^,dTafts,chaks,^^^\, 
%.  Lamgm>erniHg,^\. 
b>   Wkist  a  foreign  bill,  ^l. 

c.  BUls  drawn  in  one  SoU,  and  af 

ceplid,  indorsed,  or  i 
another,  ^i 

d.  Acceptance,  392 
c.  Transfer,  593. 
I.  Pretest,  and  notice  of  , 


(k)  Collusion  in   divortt  free* 

(I)  Pr^ulinprocuringdiBoree,b 
XL  Banirupi and iasehient laws, 6l\. 
I.     Where  the  parties  are  all  adjects 
the  Slate  In  which  the  assii 
mentis  made,  6(3. 
%.  Assignment ef  real eslate,^ti. 
b.  Chases  in  action,  61& 

vandsUpsatt 


593- 


g.  Daysofgrac 
h.  Action  en,  ^4. 

(i)  ^fCion  ?>■  indorsee,  594. 
I.  Interest,  595. 

L    Damages,  595. 
Defences,  596, 

3.  C*ff*J,  596. 

4.  Letters  of  credit,  597. 

X.  Marriap  and  divorce,  598. 
I.  Marrtage,  59S. 

a.  Governed  fy  lie  lex  loci,  5^ 

b.  Capacity  to  contract  marrtage,  5M 

C.  Marriage    of  persons    draerced  Ji^ 

adultery,  599. 

I.  Divorce,  601. 

I.  Foreign  divorces,  601  ■ 

(I)  In  England.fxn. 

(1)  /f(  America,  6oz. 

(a)  yuritdirlien  and  validity,  ioi. 

!b)  Domicile  gives  jurisdiction,  605. 
cj  Domicile  of  wife,  607. 
d)  Domicile  must  be  bona  fide,te>^ 
e)   Place  of  commission  ef  ofente, 

(£)  Domicile  of  parties  at  time  of- 
fence committed,b\a. 
(g(  /Vac?  ^  celebration   of  mar- 

(h)  Defendant  must  be  personally 
served,  610. 

(j)  /urm  of  proceedings  in,  6li. 


616: 

I.  Assignments    which 

law  of  the  situs,  or  a 

3.  CoHveyantei  under  foreign   banin 

and  insolvent  taws.  618. 

4.  Relation  of  foreign  bankrupt  to  oAEn 

ing  creditors,  6[8. 
J.  Collision  with  local  lien,  62a. 
&  Reciprocal  relation  of  crediton,6ll~ 

7.  General  rules  as  to  priorities,  &X\. 

8.  Questions   between  local  bantrupta 

621. 

9.  Bankrupt's  prior  transactient,6n. 

10.  Effect  of  bankruptcy  upon  lubseju- 

II.  .^rf  of  foreign  bankrupt  ditckan 


t  bankrupt  proce 

ings,  DJ3. 
b.  /Vuvr   ^  JMfM  IV>  /OJJ   k«in 

/aior,  613. 
C>  Foreign  discharge  no  defenei  agas\ 

creditor  not  domiciled  in  conm 

granting  the  discharge,  6lJ. 
i.  Contracts  made  and  to  be  perform 

in  State  of  discharge.  624- 
e.  Contracts  made  and  to  be  perform 

out  ef  Stale  granting  distkat 


t-  Discharge  in  one  State  n 

action   en   a   contract    moat 

another  State,  625. 
g.  Discharge  in    one   Stale  no  bar 

action  in  another,  625. 
h.  Discharge  ne  bar  to  suit  by  credi 

ef  another  State  in  tie  fi 

■h^'^f^.^^ 

pleaded, 
J.  Efecl  of  foreign  discharge  on   n 

indorsed  to  bona  fide  holder  tej 

maturity,  617. 
Ic  Effect  ef  foreign  discharge  ^  f 


bar  t. 


Ufeda 


mfro, 


■I,  627. 


1 1.  Sights  of  foreign  bankrupt  assig 

to  sue,  627. 
a.  The  remedy  is  governed  by  the  for* 

628. 
bk  Assignee  representatioe  of  aisigt, 

628. 
C  Suit  by  assignee  in  his  own  naate,  6 
d  Subslitiitian  of  assignee,  629. 
e.  Suit    against    asrignre    in    fedei 
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I.  Ftnmai  catccity,  630. 

*.  Of  mniBtli  preferty,6yi. 

b.  Of  immanOJt  firefiertjf,6yi. 

t  fnuti  and  eximtion  tf  fawtrt,  63^ 
L  Exmliem  and  revocation  if  mill,  634. 

I.  Ciauft  of  domicUt,  635. 

b.  SatirqueHl  birth  of  a  ihUd,  635. 
}.  Cmilnulion  of  mils,  635. 

i.  Alia  iidirpTtlatiBn  e/mirdt, 635. 
|l)  Dtsignalu  ptrtenarHm,  637. 

b.  if  I  to  Mf  ^c/  ry  partiadar  fr^ 
viiienr,  637. 

t  Aijuditatien  by  dtmiiHiary  eonrti, 

4.  AntlUiilieatiim  and  proofbfi. 

a.  (H  pfTsoniU  preperty,  63S. 

b.  Of  rral proptTty,(>y). 

XIII.  Stuceisian  and  distr^HtUm,  639. 
I.  Suatsiien,  639. 

1.  MnaNi  property,  639. 
b.  /mmmrai/e  properly,  640. 
c  Capacity  to  taJte,  643. 
(1)  Deviiet  lo  iorporationt,  641. 
(1)  Dorises  for  charitabtt    ' 

641. 
(3)  Capacily  of  alitni  to  inherit,  643. 
I.  DiOribiUioH,  643. 

XIV.  ArAw  acting  in  autre  droit,  644. 

1.  f'trtiga  administrators  and  txecuign, 

644- 
li  H^n  )»itj>  dcy,  644. 
b.  TilkofadMiHiitratorsandtxtattert, 

645- 

L  DefinitioiL  —  By  the  phrase  conflict  of  law  {conflictus  Ugum) 
is  meant  the  doctrine  which  treats  of  the  proper  application  ot 
tfaediSering  laws  of  various  States  or  nations  to  matters  claimed 
to  be  subject  to  both;  and  of  the  application  of  foreign  laws  to 
foreign  contracts  and  rights  where  there  is  no  law  of  the  forum 
governing  in  the  case-' 

I-  In  International  Law.  — In  international  law  it  relates  to 
the  doctrine  which  treats  of  the  opposition  between  the  municipal 
laws  of  different  countries,  where  the  subjects  of  one  countiy 
may  have  acquired  rights,  and  become  subject  to  duties,  within 
the  jurisdiction  of  another  country.' 

2.  In  Inter-State  Jurisprudence.  —  In  inter-state  jurispru- 
dence, the  phrase,  conflict  of  laws,  relates  to  the  doctrine  which 
treats  of  the  opposition  or  Inconsistency  of  the  laws  of  the  different 
States  of  the  Union,  or  the  domestic  laws  of  any  particular  State, 
upon  the  same  subject.* 

1  Abh.  Law  Diet-  164.  tton  Is,  haw  much  force  may  be  allowed  to 

I  Bnnill's  Law  Diet   {id  ed.)  346;   3  a  loreign  law  with  reEeretice  to  which  an 

unt,  Comm.  iia>  act  has  been  done,  eithei   direcilf  or  bjr 

"At  a  term  of  art  it  alao  Includes  Ibe  l^al  iin  plication,  in  the  absence  of  any 

dedsion  u  to  which  law  i«.  In  such  casei,  domestic  law  exclusively  applicable  to  llie 

'0  ban  inpcnontv.    It  alio  Includes  many  case."   i  Uouviei,  Law  Diet.  (14th  ed.)  330. 

<ueswberelhere  is  no  uppositlan  lietween  "   "   ""             "         "'    "    '    ' 


(a)  Siil  i 

(l)  Suit  by  administrator  M  f«li0' 
on  Ais  decedent,  648. 

(3)  Suits  by  foreign    adminittrattr 
for  negligence  eaudi^  dtalk  of 

kis  intestate,  648. 

(4)  Suit  against  admimttrattr,  649. 
(a)  Suit  by  non-residtnt  widaaiftr 

ailewanei,  651. 

d.  Primary  and  ancillary  adminiitra- 

tioiu,  651. 

e.  Course  of  dtstribution  im  mncHlar^ 

admiiiislratioiis,  653. 
£.  Properly  in  transitu  and  illipt  at  tm, 

g-  Confict  betaeen  primary  emd  tmtU- 

lary  adminitlraliom,  654. 
b.  Payment  of  debtt  to  foreign  at 
trator,  655. 
S.  Foreign  guardumt,  656. 

a.  J/ow  constituted,  656. 

b.  /Arm  adminislereJ,  6$y. 
(1)  Jts  10 person  of  ward,  657. 

(a)  Pomer  aver  domicile  of  m 
658. 
(a)  As  10 property  of  tBard,6^ 

!a)  Personal  property,  f>^ 
b)  Immovable  property,  6^ 
C  lMnatiet,6^i^ 
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e.  Dt/tncti   arising  front   tnalttri  ex 
postfaito,  579. 
(1)  Ceunler-tlaim,  or  tel-of,  yji). 
(a)  Discharge,  579. 
(3)  SlatuleoflimilalioHl.^i. 
IX.  BiUt  and  mats,  535. 
I.  Noles,  bends,  tic.,  585. 

a.  Jiighls  of  original  partits,  585. 

b.  iMsiility  of  partits,  585. 
C.  Inlereil  aiid  usury,  586. 

d.  Demand,  proltsi,  Hotue  of  dishonor 

and  days  of  grace,  587. 

e.  Indorsements,  587. 

f.  Asiignment,  ^iS. 

g.  AiNl»'  txtcultd  in    one    Slate,   and 

made    fiayoMt    or    inderitd  in 
another,  ^. 
b.  Rights  of  oitiea  against  mattr  er 
acctptor,  s88. 
(1)  Suits  by  admintstralori  and  tktir 
ssigntts,  589. 


b.   IVhalafor.^ 

&  sals  dravin  in   one  Stale,  and  ae- 

eepted,  indorsed,  or  diseeanted  in 

another,  591. 
(L  Acceptance,  592. 


(k)  Co/fusion   in  divera  frva 

(1)  Fifaud in  procuring  lUtiorci,^ 
XL  Batdtnipi  and  intetvtnl  laws,  613. 
I.     H'iere  the  parlies  are  all  suljects 
the  Stale  in  nhiik  Ike  atsii 
ment  is  made,  6:3. 
A.  Assignment  of  real  estate,  6tlF. 
b.  Chasts  in  action,  6t6. 

ansiluandtkifialt 


EDaysofgra 
Action  on,  594. 
( I )  Action  by  indorsee,  594. 


593- 


\.  Interest, 

t    Damages,  595- 
Dtftncts,  S96. 

3.  Cheeit,  596. 

4.  Inters  of  credit,  597. 

X.  Marriage  and  dhieree,  59S. 
I.  Marrtage,  ;9S. 

a.  Coatmei  by  the  lex  loci,  5^ 

b.  Capacity  to  contract  marrtage,  509. 
C.  Marriage    of  persons    drBorced  Jbt 

adultery,  599. 

I.  Divorce,  60  r. 

I.  Foreign  divorces,  601. 

( r )  /f  England,  601. 

(l)  /«  America,  Soj. 

'  (a)  yurisdietion  and Validi^,6o2, 

ib)  Domicile  gives jurisdktsen,(at^ 
cj  Domicile  of  ivife,tffj. 
d(  Domicile  must  be  bona  fide,^:^ 
e^Va«  "'^'■™"™°''  "-^  °^'""' 
lf)Domicile  of  parties  at  time  of- 
fence committed,  610. 
Ig1  ./^ 


(h) 


/Yflf  f  q/"  ce/eiralien   of  mar- 
bt  personally 


,      'efenda, 

served,  610. 
[i)  Appearitnie,(t\\. 
Ij)  /flraj  of  proceedings  in,  61; 


J.  Assignm. 


■s,oftl. 


J,  6r6. 


3.  Conveyances   under  foreign    iankrt 

and  insolvent  laws,  618. 

4.  Relation  of  foreign  bankrupt  to  atla> 

ing  creditors,  618. 
J.  Collision  with  local  lien,  620. 

6.  Reciprocal  relation  of  creditors,  611. 

7,  General  rules  as  to  priorities,  61 1. 

Q,  Questions    between  local  bankrupts 
621. 


1 1.  Effect  of  foreign  bankrupt  ditckat% 
621. 

a.  Participation  in  bankrupt  proci 

it^,  613, 

b.  Power  of  States  to  pass  tanin 

laws,  623. 
C.  Foreign  discharge  no  defenie  agaii 

creditor  not  domiciled  in  conn, 

granting  tie  discharge,  623. 
d>  Contracts  made  and  to  be  fetform 

in  State  of  disehargt,  624. 
C  Contracts  made  and  le  be  perform 

out  of  state  granting  duehas 

624. 
I.  Discharge  in  one  State  no  bar  l» 

action   on   a   contract    made 

another  Stale,  62  i. 
g.  discharge  in    one  State  no  tar 

action  in  another,  625. 
1l  Discharge  no  bir  to  suit  by  creds 

of  another  Slate  in  the  fedei 

courls.tlt,. 
L   Where  foreign    discharge    may 

pleaded,  626. 
J.  Effect  of  foreign  discharge  on    n 

indorsed  to  bonafde  holder  b^: 

maturity,  627. 
k.  Effect  of  foreign  discharge  of  p 

son  from  arrest,  627. 
11.  Rights  of  foreign  bankrupt  assigi 

to  tue,  627. 
""  ■   it  governed  by  tkeforw 


b.  Ass, 


618. 


representative  of  assifu 


C.  Suit  by  assignee  in  his  own  name,6 

d.  Suiititiition  of  assignee,  629. 

e.  Suit    against    as.-ignet    in   fedei 

13.  Federal  bankrupt  hiat  and  disc hsf 
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(a)  Suit  by  tusignee   y   « 
traiar,  647. 
(2]  Suit  iy  administrattr  M  f»ii<y 
tit  kis  datdml,  648. 

(3)  Suiit  fy  fereign  admiHiitnUtr 
far  negiigtna  ciuuiiig  Jtath  tf 
kit  iittalate,  64S. 

(4)  Suit  againil  euiiitiniitralgr,S^ 
{a)  Suit  ij  ntn-risidtnt  widvtti  jer 

alltneanei,  651. 

d.  Primary  and  aneillarj  aJmiiditrm- 

tieta,  651. 

e.  CoMTM  of  diiiribittiom  im  mmdllaty 

admiiiislraiiimi,  653. 
1  Prtftrly  in  tramiilu  ai%d  ilt^  at  MO, 

g.  Coitfict  bttwetH  primary  and  audi- 
lary  adminitlraticni,  654. 

b.  Paymtnt  ef  dtitt  te  fartigu  flrftfnw'r- 
tralor,  6J5. 

a.  Htttt c0tutitvitd,f>^ 

b.  //ine  adminitlertd,fttlt. 

(I)  i*j  rt/fl-wn  fl/  uMrrf;  6S7. 
(a)  Piniier  (roer  domitiU  Of  ward, 
6s8. 
(3)  As  le property  ef  waTj,^A. 

(a)  ^<r«>i     '  '     -     •     '-° 

(b)  /mmt 
C  Luuatici,  6i 


I.  Ptrnnal  capacity,  630. 

1.  <y mfv^e preperty,tyi. 

h.  W  ammoKOle  proptrfy,6yi. 

t  Amto  a«rf  exemlion  of  powert,  633. 
L  Eximtioii  atul  rtvocation  if  -wiUi,  634. 

a.  Ckanft  of  domicilt,  635. 

b.  StituiueKl  birik  of  a  Mid,  635. 
3  CtHitnulion  of  milh,  G35. 

*.  At  U  interprelaliOH  ofwerdr,  G35. 
(1)  A»^iuiW/m»uniiiti,G')7. 

b.  ^j  to  the  effect  of  partiadar  fr» 

viHent,  637. 

c.  Adjudicatien  iy  domiciliary  timrtt, 

638. 
(.  AMfMticatioH  and  proof,  G3S. 

a.  Of  pmonal preperty,ti;^ 

b.  (y  real  proptrty,  639. 
Xni,  SaiaiiioK  and  diilrituHan,  639. 

1.  &«»IJ7Ifll,  639. 

*■  Movable  property,  639. 
b.  Immoiiahie  property,  640^ 
C  Capatity  to  take,  642. 
( I )  Devitet  to  corporatimt,  642. 
(ij  Dmiiet  for  ckaritable    ' 

641- 
(3)  Capatity  of  aliem  lo  inhtrit,  643. 
L  Diitribution,  643. 
XIV.  Ptrioitt  aeliitg  in  autre  drvit,  644. 
t.  ttreigm  administrateri  and  executoft, 
644- 

a.  IMfii  )Hitj>  HI-/,  644. 

b.  Title  of  adminittrator sand  tiecutartt 

L  SefinitioiL  —  By  the  phrase  conflict  of  law  (fonflictus  /t/mk) 
is  meant  the  doctrine  which  treats  of  the  proper  application  ot 
tbe  differing  laws  of  various  States  or  nations  to  matters  claimed 
to  be  subject  to  both;  and  of  the  application  of  foreign  laws  to 
foreign  contracts  and  rights  where  there  is  no  law  of  the  forum 
governing  in  the  case-* 

1.  In  International  Law.  —  In  international  law  it  relates  to 
the  doctrine  which  treats  of  the  opposition  between  the  municipal 
laws  0!  different  countries,  where  the  subjects  of  one  country 
may  have  acquired  rights,  and  become  subject  to  duties,  within 
the  jurisdiction  of  another  country." 

2.  In  Inter-State  Jurisprudence. — In  inter-state  jurispru- 
dence, the  phrase,  conflict  of  laws,  relates  to  the  doctrine  which 
treats  of  the  opposition  or  inconsistency  of  the  laws  of  the  different 
States  of  the  Union,  or  the  domestic  laws  of  any  particular  State. 
upon  the  same  subject.' 

1  Abb.  Law  Diet.  264.  tlon  Is,  how  much  force  ma;  be  allowed  lo 

I  Bniriira  Law  Diet,  (id  ed.)  346;  1  a  foreign  law  wicb  reference  to  which  an 

Kci<,  Comin.  1 1&  act  has  been  done,  eithei   directly  or  bjr 

"At  a  term  ol  art  it  alao  Includes  the  legal  implication,  in  the  alienee  of  any 

dcdsion  aa  to  which  law  it.  In  luch  cate*.  domestic  law  exclusively  applicable  to  the 

to  have  Bopcnontf.    It  alao  IncludeH  many  cate."   I  Bouvier,  Law  Diet.  |i4th  ed)  310. 

OKI  where  (here  is  no  opposition  between        3  I   Vouvier,  Law  I>ict.  (4th  ed.)  3M> 

iwo  syncms  of  law,  but  where  the  qoes-  See  Rorer,  Inter-Slate  'Lxm,paisim. 
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■..De/tn. 


579- 


(k)  Cftltuian  in  ^oort*  fncti 

(1)  Fraudinpraeuringi&Mnt.di 
arising  frem   matltrt  ix   XL  Biadtrupt  and  imehitnl  latot,  6l  %. 
>,/,.  r-in  i_     fyhere  thi  parliti  are  all  m^tcli ' 

Ike  Sale  in  wkUA  the  atag 
mtntis  maJt,  613. 

a.  AisignmenI  ef  real  eilate,6lf. 

b.  Cketa  in  aclioH,  616. 

c.  FreperprinlraniituandtAiftala 

1.  Astignmmis     tekick     conlnarnt    / 
law  of  the  situs,  f,\ft. 

3.  Cem/tyaiues  undtr  foreign    tanJtm 
and  iHsohitnt  ^nu,  618. 

4.  Rtlation  0/  forrign  bankrupt  la  attat. 
ing  ertditors,  618. 

5.  ColliiiBn  with  local  lien,  fao. 
8,  Reciprocal  retalioH  b/ crcdi/en,fai. 

7.  Central  rules  as  to  prisrities.bll. 

8.  r 


(il  Counter-claim,  or  sel^f.Sjg- 
(2)  OiscAarge,  IT). 
(3I  Statute  of  timitatiens,  583. 
IX.  Billt  and  notes,  $8$. 
I.  //olet,  bends,  etc.,  jSt 

a.  Jiighls  aj  original  parties,  585- 

b.  Liaiility  of  parlies,  585. 
C  Interest  and  usury,  ^b. 
i.  Demand,  protest,  notice  of  disk^ner 

and  days  of  grace,  587. 
e.  Indarsements,  jS?. 
1  Atssgnment,  5SS. 
g.  ffotes  executed  in   one   State,  and 

made   payable    or    indorsed  in 

another,  ^. 
h>  Rights  of  action  against  mater  or 

acceptor,  588. 
(1 )  Suits  by  administrators  and  their 

assignas,  589, 
\.  Dt/entes,  590. 
a.  Billofexckange,drafls,ckecis,ete^^l. 

a.  Laa  gmierning,  tax. 

b.  iVkal  a  foreign  nil,  ^i. 

c.  Sills  drawn  in  One  Slate,  and  ac 

cepled,  indorsed,  or  discounted  im 
anotker,  591. 

d.  Aeeeptanee,  591. 

e.  Transfer,  593. 

1  Priest,  and  notice  of  ditAotur,  55J 

E    Days  of  grace,  i<)y 
Action  OH,  C94. 
( I )  Action  try  indorsee,  594. 
i.  Interest,  595. 

LDcmages,  595. 
Defences,  596. 


X.  Marring  and  divoTce,  598. 
t.  Marriage,  59S. 

a.  Governed  by  Ike  lex  loei,  yA. 

b.  Capoiiiy  to  contract  marnagt,  n;^ 
&  Marriage   of  persons   dtvorcvi  ftr 

adultery,  599. 
I,  Divorce, (toi. 
L  Foreign  divorces,  601  ■ 
(1)  In  EnglaHd,(iOi. 
(z)  /n  America,  602. 
'  (a)  Jurisdiction  and  validity,  fiOl. 

(b)  Domicile  gives  jurisdiction,  605. 
(cj  Domicile  of  wife,  607. 
jdl  Domicile  must  te  bona  fide,6a^ 
1   ^/<i«  of  commission  of  offence. 


I.  QueslioK 


behoeen  local  bankruplci 


{^)DoMici 


t  be  personally 


9.  Bankrupt's  prior  traHSactions,6zX. 

10.  Effect  of  bankruptcy  upon  tutsefut 

execution,  6z2. 
■  I.  4^/  of  foreign  bankrupt  diukarg. 


t   bankrupt  procet 


622. 

a.  Pcalicipalion  i 

ings.  623. 

b.  Patsier  of  States  to  pass   tasttrt 

laws,  623, 
C  Foreign  disckarge  no  deftntt  agaa 

creditor  net  domiciled  in  count 

granting  the  disckarge,  62 1. 
a.  Contracts  made  and  to  it  perform, 

in  Slate  of  disckarge,  624. 
e>  Contracts  made  and  to  be  perform. 

out  of  Stale  granting  disckar, 


State  H 


624- 
L  Dischcsrge  in  ei 


another  State,  625. 
g.  Disckarge  in  one  Stale  no  bar 

action  in  another,  6*5. 
b.  Discharge  no  bar  to  suit  by  credit 
of  another  Stale  in   tht  fedrr 
■'Ml- 
''oreig 
pleaded,  6 
J.  effect  of  foreign  aiscnarve  vn    m 
indorsed  to  bona  fide  Moldtr  iefi 
maturity,  617. 
Il  Effect  of  foreign  disckarge  ^  p 
son  from  arrest,  627. 
1 1.  Rights  of  foreign  bankrupt  aissgi 

a.   7%t  remedy  is  governed  by  the  fom 


•micile  of  parties  at  time  of 
fence  eommilted,^\a. 
(g)  Place  of  celebration   of  mar- 

(h)  Defendant  n. 

served,  61 0. 
(i|  Appearance,b^-\. 
(i)  Arm     ' 


b.  Ass 


isigmi 

628. 


einkis 


t  of  proceedings  in,  61 ». 


c.  Suit  by  as  „ 

d.  Substitution  of  assignee,  619. 

e.  Suit    against    assignee    in    fedtt 

courts,  629. 
13.  Federal  bankrupt  lams  and  disckar. 
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Xn.  WUh and Itstamtnli.fiyi. 
I .  Ptrunal  upacity,  630. 
1.  Of  miwMt  preptrty.  ff>p. 
k  Of  immeaMi freperty,6yt. 
c  Tmtti  and  txrmlittt  ef  fewm,  63}. 
t  ExaiUifH  and  revotalion  if  wilU,  (^^ 

a.  Ckamt  ef  damicilt,  635. 

b.  Saiitqutiit  birth  af  a  child,  63^ 
3.  CtnUnictiiin  of  wilh,  635. 

».  Asit  inlerpTtlatiga  B/nerdt,  635. 

(1)  Diiigmatia  perioHanim,6r], 
i    1.  ..  .=■  .   .,  ^rtieuiar  tiv 


l,.Aiai 


.637- 


■  a/A"--^ 


L  W ptrsenal prfferty,h^ 
b.  ty  nra/  proptrty,  639. 
XIIL  SatasiisH  and  ditlr^iaimi,  639. 
1.  SatetiiuH,  639. 

a.  Maoabit  pnptrty,  639. 

h.  ImmoBahle  property,  6401 
&  Capoiily  Ib  take,  642. 
(ij  Devises  te  torperatimit,  6il. 
())  Dniiiei  for  charitabit  furp 

641. 
(3)  t'apaeity  of  alient  ta  inherit,  643. 
£  Diilriiiaion,  643. 
XIV,  Ptrieoi  acting  in  autre  droit,  644. 
I.  {■'freiga  adminislrateri  smd  txeaUert, 
C44- 
tk  fC:tfn  maj'  iif/,  644. 

b.  Title  afadniniitTalari  and exectittrt, 

645- 


C  A&r  jb*  and  against,  646. 

(1)   Wtm     mdj'    maintain     aeUM, 
647- 
(a)  fiMf  1^  ajngnee  rf  mdmmii' 
Iraivr,  647. 
(l)  All/  by  adminiltrattr  *m  faliey 

an  hi)  dttedenl,  648. 
(3]  ^uiV/  by  foreign   adminiitrator 
/i>r  negtigtnte  causing  death  tf 
hii  intestate,  648. 
(4)  Suit  against  administrat»T,  649. 
(a)  Suit  by  nonresident  widaa/ar 
allovianee,  651. 
d.  Primary  and  anciilary  administro- 

e-  Course  of  distribution  im  mntillary 

admintslratioHS,  653. 
{.  Properly  in  transitu  ami  shift  at  sea, 

g.  Con^l  between  primary  and  amett- 

lary  administrations,  654- 
h.  Payment  of  debts  to  fartigm  a^~ 
trater,  655. 
a.  Foreign  gnardusns,  656. 

a.  Hou  constituted,  656. 

b.  How  administered,  6^. 
(l)  il/  to  person  tf  VKxrd,  C57, 

(a)  Pooler  over  domieiie  of  wa 
658. 
(l)  As  la  property  of  tBard,6^ 

(a)  Personal  property,  658. 

(b)  /mmovaUe  property,  t^ 
C.  MMi/iri,  659. 


L  Definition.  —  By  the  phrase  conflict  of  law  {^onflictus  legtttti^ 
is  meant  the  doctrine  which  treats  of  the  proper  application  of 
the  differing  laws  of  various  States  or  nations  to  matters  claimed 
to  be  subject  to  both ;  and  of  the  application  of  foreign  laws  to 
foreign  contracts  and  rights  where  there  is  no  law  of  the  forum 
governing  in  the  case.' 

1.  In  International  Law, — In  international  law  it  relates  to 
the  doctrine  which  treats  of  the  opposition  between  the  municipal 
laws  of  different  countries,  where  the  subjects  of  one  country 
may  have  acquired  rights,  and  become  subject  to  duties,  within 
the  jurisdiction  of  another  country," 

2.  In  Inter-State  Jurisprudence. — In  inter-state  jurispru- 
dence, the  phrase,  conflict  of  laws,  relates  to  the  doctrine  which 
treats  of  the  opposition  or  inconsistency  of  the  laws  of  the  different 
States  of  the  Union,  or  the  domestic  laws  of  any  particular  State, 
upon  the  same  subject' 

1  Abb.  Law  Diet  164.  tlon  Is,  how  much  force  majr  be  allowed  to 

I  Barniri  Law  Diet   (id  ed.)  346;   3  a  foreign  law  whh  referem*  to  which  an 

X^  ComiD.  110.        _  act  has  been  done,  eithei  direcllf  or  by 

At  a  term  of  art  it  also  Includes  the  legal  implication,  in  the  absence  of  any 

^Kbion  aa  to  which  law  ia.  In  sach  cases,  domestic  law  eactusively  applicable  to  Ibe 

iatuTeM)>enont«.    It  a1^  Includes  many  case,"   i  tiouviei.  Law  Diet.  (i4thed.)3ao. 

<3se>  wberc  there  is  no  opposition  between        3  i   Houvier,  Law  Diet,  (4tb  ed.)  3J0. 

t*o  synems  oi  law,  but  where  the  qoes-  See  Rorer,  Inter-State  Iam,  passim. 
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579- 
e.  Dtftmis   aritir^  from   maltert 

fott/aclo,  579- 
(ij  CauHter-claim,  or  ut^ff',  IT^ 
(j)  DiKkargf,  579. 
(3)  Statute  eftimUationi,^%. 
IX.  Bills  and  nolii,  ^%. 
I.  AW«,  *^«rfj,  rff.,  585. 

a.  Jiighls  oj  originafparHa,  585. 

b.  Uabilily  of  partiis,  585. 
C.  Inttrttt  and  usury,  58^ 

d.  Danand,  prottst,  Holici  of  dishencr 

and  days  of  grace,  587. 

e.  Indorsrmenls,  A-j, 

f.  Astigttmtnl,  58S. 

g.  NoUi  exemled  in   one   Stale,  and 

made   payaile   or   indsried  in 
another,  588. 
h.  Mights  of  oclion   against  maJter  or 
acttpior,  588. 
(l]  Suits  iy  administrators  and  tieir 
assignees,  589. 
i  Defences,  59a 
&  Bill  of  exchange,  drafts,  cheeks.ett^  591. 
«.  Xaio^I>tvrw/Bf,59I. 
b.    What  a  foreign  bUl.^l. 
c  J>f//  drawn  in   one  State,  and  of 
etpted,  indorsed,  or  distountul  im 
another,  591. 
4  Aeceptante,  591. 
e.   7Vu«/«-.SQ3. 
'    "-- w/,  asoTfl 
'of  gra^ 
_.  ._.     w  m,  594, 

(t)  Action  Oy  indorsee,  594. 


k.  /V'"".  596. 

3.  CTffi/.  S96. 

4.  Liters  of  credit,  597. 

X.  Marriage  and  divorce,  598. 
t.  Mamage,  59S. 

a.  Governed  by  the  lex  loci,  598. 

b.  Capacity  to  contract  marriagt,  509. 
C.  JIfarriage   of  persons    divorced  fi^ 

adultery,  599. 

1.  Divorce,  6ol. 

a.  Foreign  divoreei,Goi. 

(l)  In  England, (ot. 

(l)  /n  America,  fat. 

(a)  yuritdictioH  and  validity,  6o>. 

(b)  DomieUe poes jurisdiction,  605. 
i  Domicile  of  wife,  fxtj. 


(0  Domicile  of  parties  at  time  of- 
fence committed,  610. 
(g)  /Voiv  q^  celebration   of  mar- 

(h)  Defendant  must  be  pertanally 

served,  6ro. 
(i)  .<*/Vn™«f^,6l(. 
(j)  fiorm  of  proceedings  in,  6tt. 


(k)  C^tuiimt   in  dioorrt  froc 

ingt,  612. 
(1)  Praudinprocuringdiverce,i 
XL  BaniruJH  and  insolvent  lam,  6ii. 

I.  ff^^rv  M^  parties  are  all  m^eeti 
the  State  in  which  tie  assi 
mentit  made,  dt^ 

a-  Assignment  of  real  estate,  6lC. 

b.  Chases  in  action,  616. 

c  Proper^  in  transitu  and  tkifs  at 

3.  Assignments    which     contravene 
law  of  the  situs,  616, 

3.  Conveyance!  under  foreign  ianJb 
and  insolvent  Imes,  618. 

4.  Relation  of  foreign  banhrapt  te  aita 
ing  creditors,  618. 

<.  C^lision  with  local  lien,  6zo. 

&  Reciprocal  relation  of  ireditsrt,  631 

7.  General  rules  at  to  priorities,&zi. 

8.  Questions  between  local  bmiJtrnflt 
Gil. 

9.  Banirupt's prior  traniactiam,6zi. 

10.  .^^/  d/"  bankrvpicy  upon  lutieft 

II,  Effect  of  foreign  bankrupt  ditehar 


622. 

a.  Participation  in  bankrupt  frac 

ingt,  633. 

b.  /Vkkt  o/"  .S'Ai/.rf  to  pats  iankt 

lams,  613. 
c  Foreign  discharge  no  defenei  ago. 

creditor  not  domiciled  in  corn 

granting  the  discharge,  6*3, 
d>  Contracts  made  and  to  be  pet  fort 

in  Stale  of  discharge,  624. 

e.  Contracts  made  and  la  be  perfort 

out  of  Slate  granting  disiia 
634- 

f.  Diteharge  in  one  Stale  no  bar  to 


g.  Diteharge  in  one  State  no  bat 
action  in  another,  625. 

ha  Discharge  no  bar  to  suit  by  cred 
of  another  StaU  in  the  fedt 

1   Where   foreign    discharge     may 

pleaded,  626. 
j.  Effect  of  foreign  discharge  am    , 

indorsed  to  bona  fide  holder  be, 

maturity,  627. 
k.  Effect  of  foreign  discharge   ^  , 

ton  from  arrest,  627. 
I  a.  Rights  of  foreign  bankrupt  an^ 

to  sue.  617. 
a.  The  remedy  is  governed  by  the  for 

628. 
bb  Assignee  representative  of  atsigi 

628. 
C.  Suit  by  assignee  in  his  own  name,  I 

d.  Substitution  of  assignee,  619. 

e.  Suit   against    as.-ignee   in   fede 

courts,  tit^ 
13.  Federal  bankrupt  letws  and  iKicIa 


CONFLICT  OF  LAWS. 


Xn.  WUU  and  Uaamtnli,f>yi. 
I.  Ptntital  capacity ,  63O. 

a.  Of  MHViMe  preptrty,  630. 

L  Of  immMr^epreferly,  633. 

C.  TruiU  tmd  exavlien  ef  fewm,  633. 
1.  Extntien  ami  rrvotatien  if  wills,  634. 

a.  CittHft  0/  demieile,  635. 

b.  Suisiquenl  birth  of  a  child,  63^ 
3.  CaKUnutioH  of  wills,  635. 


articular  t 


(l)  Dciignatie ptrionari 
h.  At  It  lie  tfftci  ef  farti 

vilioHS,  637. 

c  AdiuditoHon  6y  domicilioTy  eeuttt, 
638. 
4.  Antkriitication  and  preef,  ^8. 


a.  Of  ptrsonal pTiifierly,fii£. 

b.  Of  real  pn '" 

1  SutclSiisH  a 


XnU  i'KCr 


proftrly,  639 


i<uvi,639. 


C  .fiai^  ^  andagaiml,  64& 

(t)   ^A">     Md^    maintain     atUim, 
647. 
(■)  Auf  ^  tusigrttr  tf  tdmimit- 
(ratar,  647. 
(t)  Jiu/  1^  admitidrattr  »m  ftli^ 

OK  his  tUcidtnl,  648. 
(3)  JbiV/  Ay  fartign    admiititlraivr 
far  ntgiigenct  coming  dtath  ef 
Ait  inteltaU,  64S. 
(4]  Suit  against  etdmiHtstrattr,  649. 
(a)  Suit  by  nen-retidtnt  vddBwftr 
allotoanct,  651. 
d.  Primary  and  ancillary  administnt- 

Hens,  651. 
C  Cctirse  ef  aistribntien  im  aneillary 
admintstrotiens,  653. 

f.  Preptrty  in  transitu  anii  shift  at  JM, 

g.  Cenfict  between  primary  umd  audi- 
lary  adminiitratiens,  654. 

b.  Payment  of  debts  to  foreign  adminis- 
trator, 6  j  j. 
a.  Foreign  guardians,  6j6. 

a.  //otB  constituted,  656. 

b.  J/ow  adminiilereJ,6$j. 
(t)  /is  to  person  of  ward,  657. 

(a)  Power  over  domitiU  rf  Ward, 

(3)  As  to  property  ef  Ward,  6jS. 


a.  Movable  property,  639. 

b.  ImmavcMe  property,  640. 
c  Capadty  to  take,  642. 

(l)  Devises  to  corporations,  ^t, 

\i\  Devises  for  charitable  purpattt, 

642. 
(3)  Capacity  of  aliens  to  inhertl,  64} 
).  Distribution,  643. 
ZtV.  Perseai  acting  in  autre  droit,  G44. 
t.  Ivreign  administrators  and  1 
644, 

a.  leien  may  act,  644.  .  , 

b.  Title  of  adminittrateriaitdexecsttart,  c  ZJiiulies,6s^ 

64s- 

L  Definition.  —  By  the  phrase  conflict  of  law  {conflictus  Ugu^ 
is  meant  the  doctrine  which  treats  of  the  proper  application  of 
the  differing  laws  of  various  States  or  nations  to  matters  claimed 
to  be  subject  to  both  ;  and  of  the  application  of  foreign  laws  to 
foreign  contracts  and  rights  where  there  is  no  law  of  the  forum 
governing  in  the  case.* 

1.  Im  International  Law.  —  In  international  law  it  relates  to 
the  doctrine  which  treats  of  the  opposition  between  the  municipal 
laws  of  different  countries,  where  the  subjects  of  one  country 
may  have  acquired  rights,  and  become  subject  to  duties,  within 
the  jurisdiction  of  another  country.' 

2.  In  Inter-State  Jurisprudence, — In  inter-state  jurispru- 
dence, the  phrase,  conflict  of  laws,  relates  to  the  doctrine  which 
treats  of  the  opposition  or  Inconsistency  of  the  laws  of  the  different 
States  of  the  Union,  or  the  domestic  laws  of  any  particular  State, 
upon  the  same  subject' 

1  Abb.  Law  Diet  164.  tlon  ts,  how  much  force  may  be  allowed  to 

1  Boirill'*  Law  Diet,  (id  ed.)  346;   2  a  foreign  law  with  reference  to  which  an 

Ttiat,  Cooiin.  iia  aa  has  been  done,  etthei  directly  or  by 

"Asaierm  of  art  it  al*a  Includes  the  legal  implication,  in  the  absence  of  any 

Jeduon  u  to  which  law  ia.  In  aach  cases,  domestic  law  eaclusivcly  applicable  to  the 

■0  bliTe  sopcnoritf.    It  alM>  Includes  many  case.'   1  Bouviei,  Law  Diet.  (14th  ed.}  330. 

<iscs  where  there  IS  no  opposition  tjelween         S  i   bouvler,  L.aw  Uicl.  (4th  ed.)  3301 

tno  systems  of  law,  but  where  the  qnea-  See  Rorer,  Inler-Sule  htM,  passim. 
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There  are  certain  cases  where  the  municipal  laws  of  a  i 
or  State,  both  civil  and  criminal,  operate  beyond  its  teni 
jurisdiction.* 

2.  Laws  relating  to  the  State  and  Capacity  of  Pei 
—  It  has  been  said  that  the  sovereign  power  of  municipal  \k 
tion  extends  to  the  regulation  of  the  personal  rights  of  the  ci 
of  the  State,  and  to  every  thing  affecting  their  civil  statu 
condition  ;  that  it  extends  to  the  supreme  police  over  all  pc 
within  the  territory,  whether  citizens  or  not,  and  to  all  cri 
offences  committed  by  them  within  the  same." 

Personal  capacity,  as  the  term  is  generally  used,  contain 
very  distinct  elements  ;  to  wit,  (i)  a  capacity  for  rights ;  and 
capacity  for  business,  which  are  subject  to  very  different  o 
erations.  Laws  extinguishing  the  capacity  for  rights  affe< 
status,  but  have  no  extra-territorial  force.  With  regard  t 
capacity  for  business,  there  is  a  subordinate  distinction :  s 
incapacities  have  no  extra-territorial  force ;  but  general  incapa 
based  on  condition  of  tutelage,  have.* 
aa  the 
King  t 

frettch 

teclion  drawelh  legiai 

that  seeing  the  King 

and  protection  extendelh  out  of  England,    I  Brock.  C.  C.  478. 

that  legrance  cannot  be  local  or  confined       By  an  act  of  Congress  passed  \ 

within  the  bounds  thereof,"  and  held  it  to    t86S,  the  right  of  expairiatton  is  < 

be  due  at  all   times  and  in  all  countries,   to  be  a  natural  and  inherent  r'  ' 


Broom,  Com.  ^j;   Fosters,  C.  L.  people,  indispensable  to  the  enjoyi 

183.    The  same  principle  was  applied  in  the  rights  of  life,  liberty,  and  the 

the  case  of  ^neas  Macdonald,  Foster,  Cr.  of  happiness.    Since  that  lime  trc 

Cas.  ;9;  s.c,  ig  State  Tri3ls,85S,  who  was  naturalization   have   been  conciudi 

tried  tor  hieh  treason  in  the  Kine's  Bench,  England  and  the  leading  nations  ai 

for  having  borne  arms  in  the  rebellion  of  which  do  away  alioeether  with  the  ■ 

K45.    It  was  held  in  Fitch  »,  Weber,  6  trine  of  "  inalienable  allegiance." 
are,  63,  decided  in   1847,  that  a  British       The  State  courts  have  ever  mani 

subject  could  not  by  his  own  act  throw  oS  greater  disposition  to  concede  the 

his  allegiance  to  his  native  country.    This  expatriation  than  has  been  manift 

doctrine   was  re-affirmed  in    England    as  the  Federal  tribunals.    S  Ops.  At 

recently  as   1M7.     See   Cockb.   Nat.   50.  (U.  S.)   157;    Lawrence's   Wheat< 

Seealso  Clark's  Col.  Law,4<rnff.;  Leith's  And  the  legislature  of  Virginia  ant 

Black   (ad   ed.),   13;    Campbell   v.   Hall,  thetreatyactionof Congrc5s,aulhor 

Cowp.  Z04;  Tlie  Mayor  of  Lyons  v.  The  announcing  this  important  princip 

East  India  Co.  I   Moore,  P.  C.  175;   Le  early  as  179Z  the  legislature  of  th 

Noir  V.  Ritchie,  3  L.  C.  K.  5741  Donegani  passed  a  law  expressly  authorizing  c 

V.  Donegani,  3  Knapp,  P.  C.  C.  85;  Ander-  lion,  providing  that,  "  Whenevt 

son  V.  Todd,  z  U.  C.  {Q.  K.)  R.  82;  Hay  oE  this  Commonwealth  shall 


Hunt,  II  U.  C.  (Q.  B.)  R.  381  j  Reg.  v.  that  he  relinquishes  the  character  c 
cMahon,  16  U.  C.  (Q.  B.)  K.  195;  Reg.  len,  and  shall  depart  out  of  thU  C< 
'.  Lynch,  i6  U.  C.  (Q.  B.)  R.  308.  wealth,  ...  he  shall  be  considered 


TheDoetriuIntlMiriilUdfltktM.— The  ing  exercised  the  right  of  cipatriat 

doctrine  of  perpetual  allegiance  was  rccog-  shall  thenceforth  be  deemed  no  1 

nized  in  the  United  Slates  as  well  as  in  See  Howell  on  Naturalization,  34; 

Europe  unlil  recently.    Keni  says,  "  In  the  Stales  o.  Gillies.  I  Pet  C.  C.  159. 

United  Stales  the  inclination  has  been  to  1   Lawrence's  Whealon,  171. 

followtheruleof  the  English  common  law,  %  Lawrence's  Wheaton,   171 ;    li 

and  to  bold  that  neither  a  native  nor  a  nat-  torn.  ii.  lib.  i.  tit.  3,  de  Confl.  L^ 

uralized  citizen  can  throw  oif  his  allegiance  3  Barr,  Pri.  Intern.  L.  IV.  p.  150 

without  consent  of  the  State."   iKent,Com.  applicatioD  of  the  Itx  leti  actmt'K 
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It  is  a  general  rule,  that  those  laws  of  a  State  which  are  appli- 
cable to  the  civil  condition  and  personal  capacity  of  its  citizens 
attach  to  them  wherever  they  may  go,  travel  with  them  into  foreign 
countries,  and  there  operate  upon  and  bind  them.* 

There  are  those  universal  personal  qualities  which  affect  either 
(i)  from  birth,  such  as  citizenship,  legitimacy,  or  illegitimacy; 
(2)  at  a  fixed  time  after  birth,  as  minority  and  majority ;  and  (3)  at 
an  intermediate  time  after  birth,  as  idiocy,  lunacy,  bankruptcy, 
marriage,  divorce. 

This  general  rule  is  subject  to  exceptions, 

a.  Rights  of  Expatriation  and  Naturalisation.  —  Every  subject 
of  a  country  has  a  right  to  change  his  allegiance ;  and  conversely, 
every  independent  sovereignty  has  the  right  to  naturalize  for- 
eigners, and  confer  upon  them  the  privileges  and  protection  of 
their  acquired  domicile." 

b.  Rights  to  regulate  Property.  —  Another  exception  to  the  gen- 
eral rule  laid  down  is  the  right  of  every  sovereign  State  to  regulate 
the  property  within  its  own  territory." 

c.  Lex  Loci  Contractus.  —  And  the  general  rule  yields  in  some 
instances  to  the  lex  loci  contractus.^ 

cilly  prcierable  to  that  of  the  ttx  demitilii,  where  it  is  lost  through  their  inMlvencj." 

■hen  the  question  relates,  not  to  Inisiness  Whart..  Confl.  L>  S  gS. 

^ipaciiv,  in  its  genera!  sense,  but  lo  what  1  Lawrence's  Wheaton,  171 ;  Huberus, 

irc  ailed  the  special  business  capacities,  torn.  ii.  lib.  i.  lit.  3,  de  Conflict.  Leg.  {  u; 

Tk  application  of  the  law  of  domicile  to  Koelix,  Droit  Inter.  Privtf,  liv.  i.  liL  1,  \  31. 

ibc  liiLcr  woald  impose  an  intolerable  bur-  %  See  2  Kent  Cum.  49;  Woolscy,  Introd. 

dm.    It  would  require  that  the  inhabitants  \  66 ;  Wesllake,  Priv.  Intern.  U ;  I  Philli- 

^  evRy  land,  when  entering  into  >  con-  more.   Intern.  L.  i,  350-3S4'  Twiss,  Law 

iricl,  should  observe   the  formalities  te-  of  Nations,  ch.  g;  1   rolix.  Droit  fnlem. 

qaiiedbytbe  domicile  ofany  foreigners  who  Priv^,  So-[00;2  F6elix,Kevue  Franfaise  el 

MihepiTlies,  —  formalitieswhich  maynot  Estrangere,  JJS;  Marten's  Nouv.  Keceuil. 

Mir  be  extraordinary,  but,  lo  those  unused  ii. ;    De   Bcaudant,   dc   la   Naturalisation; 

IQ  them,  absurd.      Il  would   require  the  Hefftcr,  Europ.  Vijlkerr.  liv.  i.  ch.  1.  g  4. 

■iiinirnance  of  special   rules   for  special  S  The  personal  capacity  to  conlracl  mar- 

daues  of  foreigners,  —  classes  of  which  liage,  for  instance,  as  to  age,  consent  of 

A  hone  there  is  no  conception,  tiecause  at  parents  or  guardians,  and  the  like,  is  regu- 

'wme  Ihey  do  not  exist.     It  is  otherwise  lated  by  the  law  of  ihe  iilate  of  which  Ihe 

*ilh  business  capacity,  in  Ihe  sense  in  which  party  is  a  citizen;  but  ihe  effect  of  such 

ilal  lerm  is  used.     The  law  on  this  topic,  marriage  upon   real   pro|>erty  in   another 

^use  il  rests  on  the  natural  properties  State  is  to  be  determiited  by  ihe  lix  leci  rd 

<*  ibe  persons  concerned,  exists  in  one  or  lUa.     Lawrence's  Wheaton,  174,  175. 

iTOiher  form,  in  every  land.    A  penmn  of  4  Thus  the  insolvent  laws  of  one  Stale 

thiiclu),wbcn  travelling  inaforeign  land,  do   not   have  any  force  beyond   the  terri- 

niitin,  by  his  very  condition,  the  inhabit-  lorial    limits  of    that   State.      Woodhull  v. 

Hill  of  juch  foreign  land,  tliat  at  home  he  Wagner,   Ualdw.  (J.  C.  296;   Harrison  v. 

UboH  under  disabilities,     fn  addition  to  Sterry.  s  Cr.  (U.  S.)  289;  Ugden  v.  Saun- 

iliii,  persons  of  this  class,  from  the  very  ders,    12   Wheat.   (U.  "6.)   213:    Hale  v. 

^  Ihit  they  have  no    power  over   their  Baldwin,   i   (.'liff.  C.  C.   t,n  ;  b.  c,  I  Wall. 

Witt,  have  no  means  to  carry  on  perma-  (U.  S.)  223:  Ex  parlr  Eames,  2  Story,  3211 

"ent  business  abroad.    A  pniilent  man  of  Davidson  v.  Smith,  9  Am.  L.  K.  217;  s.  c, 

Innrieis  will   not   be  readily  induced   lo  2  West.  L.  Mo.  566;  Dundas  f.  Bowler,  5 

Exgige  with  ihem  in  important  undertak-  McL.  C.  C.  397;  except  such  as  is  given 

■■^   And  he  who  gives  credit  to  unknown  Ihem    bv    comitv.      Cook    v.    Moffat.    5 

P"KFns  deserves  no  greater  legal  protcc-  How.  (U.  S.)  19c  ;    Davidson   v.   Smith, 

lion  in  those  eases  where  his  money  is  lost  1   Hiss.  C.  C.  346;   s.  c,  9  Am.  L.  Reg. 

lbros|b  the  want  of  the  capacity  of  the  117. 

pviic)  whom  he  trusts,  than  in  those  cases  "  A  bankrupt's  certificate,  under  Ihe  laws 
3  C.  of  L.— 33                                  518 
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3.  Municipal  Laws.  —  The  municipal  laws  of  a  Statt 
operate  beyond  its  territorial  jurisdiction,  when  a  contract 
within  such  State's  territory  comes  in  question,  either  direi 
incidentally,  in  the  judicial  tribunals  of  another  State  or  nat 

I.  Exceptions.  —  This  rule  does  not  apply  (i)  where  the  si 
matter  is  properly  governed  by  the  lex  loci  ret  sita,  or  the  h 
another  State  relating  to  the  personal  status  and  capacity 
citizens;  (2)  where  it  would  injuriously  conflict  with  the  h 
another  State  relating  to  the  police,  public  health,  commerc 
general  sovereign  authority  of  such  other  State  and  the 
and  interests  of  its  citizens ; '  (3)  where  from  the  nature 
contract  Hself,  or  the  kw  of  the  place  where  it  is  made,  or  t 
pressed  intention  of  the  parties,  the  contract  is  to  be  ex< 
in  another  country ;  then  every  thing  which  concerns  its  exe 
is  to  be  determined  by  the  laws  of  the  country  where  it  is 
performed  ; '  and  (4)  the  lex  loci  contmctus  cannot  apf^  in 
where  the  lex  fori  properly  governs.  Thus  where  the  cent 
brought  in  question  in  the  judicial  tribunals  of  another  Stai 
lex  loci  governs,* 

4.  Supremacy  of  Domicile.  —  With  regard  to  personal  pre 
the  law  of  the  domicile  of  its  owner  prevails  over  the  law 

of   his    own    counlTy,  cannot   operate  in  3  Kent,  Com.  366~i6B ;  Mwabill 

another  Stale  lo  discharge  him  from  hi>  59-^1;  Chitlf.Com.  83;  Park  od  '■ 

debts  contracted  with  forcigncn  in  a  for-  cd.)  34i  •    Pardeuiu,  Droit   Con 

eign  country.     And  though  the  penonal  pt.  Vl.  tit.  7,  ch.  3,  {  3;  Enrfngoi 

capacity  to  enter  into  the  nuptial  contract  d'Assurance,  torn.  i.  3ii-»5. 

a*  to  age,  consent  of  parents,  and  prohib-  But  this  principle  n  severely  cor 

ited  degree  of  affinity,  etc.,  is  generally  10  by  modem  jurists.     See  Story,  C 

be  governed  by  the  law  of  the  Slate  in  5  *S7  ;    Westlake,  PfIt.  Inter.  L. 

which  a  parly  is  a  subject,  the   marriage  He/lter,  Droit  Intern,  pub.  par  Bni 

ceremony  is  always  regulated  by  the  law  Pfeiflcr,  I>rakt.  Ausf.  iii.83;  Paiid 

of  the  place  where  it  is  celebrated;  and,  if  de  Uerecho  Intern.  144. 

valid  there,  it  is  considered  as  valid  every-  I  It  is  said  that  what  relate*  ii 

where  eliie,  unless  in  fraud  oC  the  laws  of  lidity  and  interpretation  of  a  con 

the  country  of  which  the  parties  arc  domi-  the  usage  of  nations,  is  to  be  det 

died  subjects."    Lawrence's  Wheaton,  178.  by  the  ^x  loci  reiilrai/mt  what  li 

1  Lawrence's  Wheaton,  179.  ciiled  in  one  place,  and  to  be  perfo 

I  Lawrence's  Wheaton,  179,  another]  and  that  which  relates  to 

Where  goods  sold  in  a  place  where  such  cutlon  is  to  be  governed  by  the  1ai 

sale  is  not  prohibited,  10  be  delivered  in  a  place  where  it  is  to  be  carried  ini 

place  where  such  sale  is  prohibited,  the  Story,  Confl.  L.  H  142,  360,  i63-2( 

price  cannot  be  recovered  in   the    State  280-283,  3°9'  3'*''   l-awrence'a  V 

where  the  goods  are  lo  b*  delivered,  be-  170 ;  Fbelix,  Droit  Inter.  Piivrf.  f  7 

L-aiise  to  enforce  such  a  contract  would  be  4  Where  a  contract  made  in  one 

to  sanction  a  breach  of  its  own  commercial  is  sought  to  be  enforced,  or  comes 

laws.      Lawrence')  Wheaton,  179.      K/alr  tally  in  queelion,  in  the  judicial  inb 

in/ra,6t,a.  anoiher,  every  thing  relating  to  tl 

The  tribunals  of   one  country  will  not  of  proceeding,  the  rules  of  cvideito 

take  notice  of  or  enforce,  either  directly  limilalions,  is  lo  be  delcnnined  by 

or  indirectly,  the  laws  of  trade  or  revenue  of  the  State  where  the  suit  is  pend 

of  another  State ;  and  contracts  made  in  not  that  of  the   Stale  where  the 

violation  of  such  laws  of  one  State  may  be  was  made.    Don  v.  Lippmann,  5  ' 

enforced  in  the  tribunals  of  anv  other  .Slate  Fin.  i ;  2  Kent,  Com.  459,  Slory,  ( 

than  that  where  ihcy  are  prohibited,  such  S9  SST-ST^i  Woolsey's  fntrod.573 

as  the   insurance   ot   a   prohibited   trade.  Droit  Int.  Pri*^,  }  76^  Savignv,  17 

(.awrencc's  Whcalon,   180;   Story,  Confl.  Koutlenois,obs.3^46;  RodenlNiiE 

i.  i  157;  Wc-lliiliC.  Tri.  Inter.  L.  j  199;  Hat.  tit.  1. 
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country  where  such  property  ia  situated,  as  regards  the  rule  of 
inheritance,  —  motilia  oisibus  inkeerent personam  sequuntur ;^  and 
where  an  instrument  relating  to  or  affecting  personal  property 
is  executed  by  a  party  domiciled  in  a  different  countiy  from 
ihat  in  which  the  property  is  situated,  the  laws  of  that  domicile 
govern  as  to  the  form  and  interpretation  and  effect  of  that  . 
instrumcnL' 

An  act  valid  when  done  by  a  |>erson  in  his  own  country,  is  to 
be  r^iarded  as  valid  in  foreign  countries,  even  though  in  such 
foreign  countries  he  is  treated  as  incapable  of  performing  such 

ML* 

S.  Statutes  destroying  Capacity.  —  To  statutes  which  de- 
stroy capacity,  no  extra-territorial  force  is  to  be  allowed  ;  and  the 
subject  of  a  State  in  which  such  statutes  obtain  is  relieved  from 

I  LawTcncs'i  Wbcilon,  i6S,  160;  I^Ien-  lot  servitude,   labored   under  no  ndi  in- 

£Fore>pi  Law,  Appx.  1691  llubcrus,  capacity  in  Baaton.    See  Whart.,  ConO.  L. 

lect.  lorn.  ii.   lib.   i.   tiL   3,  de  Confi.  H  S-'O- 

l'P«-§|i4.'SiF^°«'"-Droillriem.Privi,  The  doctrine  that  the  tiatm  of  foreign- 

1 57:  Ueil in.  Repertoire,  tit.  Loi,  1 6,  No.  31  era  i*  determined  by  the  law  of  their  doini> 

Binkeralioek,  Qme*i.  Jur.  Pub.  lib.  i.  cap.  die,  has  been  at  least  nominally  accepted 

i&  bv  the  majority  of  publicists.    Lawrence's 

Tkii  rale  was  once  doubted  in  England,  Wheaton,  16S;  Eichhom,  S35;  Hefiter,  i. 

—  seeCarlingv.  Thornton,!  AddamifEccl.  S38;  SchiitTner,'5  13;  Savigny,  VIIL  134; 

Rep.  17,— but  it  it  now  settled  that  the  Boullenois,  i.  4S;  Wachter,  li.  171;  Hubcr, 

'oreign  domicile  of  a  British  subject  is  to  de  Conflict,  lib.  i.  tit.  3;  Bouhier,  ch.  14, 

sovem  ia  respect  to  his  testamentary  dis-  Nos.  1,  9;  Mittermaier,  {  31 ;  Rodenbni^ 

pmitiiHi  of  pertona!  property,  the  same  as  i.  j,  Jf  4-6 ;  Merlin,  R^p.  Testament,  lect 

'I  doe*  in   the  case  of  a  mere  foreigner.  1,  S  5i  art.  i. 

Sunley  «.  Bemes,  3  llau.  Eccl.  Rep.  393-  W  hartun  says  thai  "  under  the  general 

4ij;  Hoore  «.  Darell,  4Hagg.  I£cd.  Rep.  rule,  that  domicile  is  the  parent  tA  statin,  lie 

}4^  351-  masked  the  most  contradictory  conclusions. 

I  See  Trotter  v.  Trotter,  3  Wils.  &  5.  By  some  it  is  held  that  where  a  statute  of   - 

1D7~4i4;  ■•  c,  4  Uligli.  N.  R.  502.  domicile  confers,  abridges,  or  destroys  capa> 

ItissaidinthecaseofPolydoter.  Prince,  city,  whether  this  capacity  be  generally  for 

1  Ware  (U.  S.),  D.  C.  413,  that  no  nation  the  possession  of  rights,  or  specialty  for  the 

"cr  ^ve  the  tnazim  of  the  ublquit);  of  exercise   oE    business,  then    such    statute 

donialiary  statutes  effect  in  its  practical  attaches  to  the  subject  wherever  be  may 

jwiaprudence,  in    its  whole  extent;   that  stay,  and  is  lo  be  regarded  as  conclusive 

"iiBon^  these  personal  statutes,  for  which  by  all  foreign  courts.       Whart.,  ContL  L- 

l^n  ubiquity  a  claimed,  are  those  which  %  91. 

(i>^netly,  over  the  whole  of  Europe,  and  Story  declares  that  "the  truth  seems  to 

uill  orer  a  lai^e   part   of  it,  divided  the  be  that  there  are,  property  speaking,  no 

people  into  dinercnt  castes,  as  nobles  and  universal  rules  by  which  nations  ate,  or 

pkbeiana,  priests  and  laity.    The  favored  ought  to  be,  morally  or  politically,  bound 

diMcs  were  entitled  to  many  privileges  and  to  each  other  on  this  subject.    Each  nation 

nxnnnitiet,  particularly  benencial  and  hon-  may  well  adopt  for  itscIF  such  modifica- 

nable  to  themselves.     It  cannot  be  sup-  tions  of  the  general  doctrine  as  it  deems 

poMd   that    these    immunities   would   be  most  convenient   and   most    in   harmony 

intry  which  admitted  of  no  with  its  own  institutions  and  interests  and 

■  in  its  domestic  policy.    In  policy."    Story,  Confl.  L.  (  loz. 

disqualifications  and  inca-  3  Thus,  if  a  person  in  his  own  country 

:h  persoas  may  be  affected  has  arrived  at  his  majority,  his  acts  will  be 

d  institutions  of  their  own  regarded  as  valid  in  another  conntry,  al- 

.J    _i,.   i,oI    be    recognized    against  though  in  that  other  country  he  wcrald  yet 

<^  in  coantries  by  whose  laws  no  such  be  a  minor.   See  Polydoreti.  Prince,  I  Ware 

jliMpolilications  are  acknowledged."    And  (U.  S.),  U.  C.  413;  Males  v.  Roberts,  3  Esp. 

■■>  applying  tbese  principles  the  court  held  161;  Thompson  v.  Ketcham,  S  Johns.  (N. 

'hat  a  person  who,  by  the  laws  of  Guada-  Y.l  1S9;  Boullenois,  6;  Itarr,  Private  Int. 

knpe,  coold  not  bring  suit  upon  an  account  L.  f  45. 
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the  disabilities  so  imposed,  when  he  touches  the  soil  of  a  for 
State.* 

a.  Disabilities  of  Slaves. — When  a  slave  goes  into  a  cou 
where  slavery  is  not  recognized,  he  becomes  free.*  If  he  acqi 
a  domicile  in  such  free  country,  on  returning  to  his  former  cou 
he  cannot  be  resubjected  to  slavery, by  his  former  master;" 
if  he  fails  to  acquire  a  domicile  on  his  return,  he  can  be  subje 
to  servitude  by  his  former  master.* 

b.  Disabilities  of  Civil  Death.  —  Statutes  respecting  civil  d 
will  not  be  given  extra-territorial  force.' 

c.  Disabilities  of  Infamy  and  Attainder.  —  Disabilities  prodi 
by  attainder  and  infamy  have  no  extra-territorial  force.*    How< 

1  Among  Ihe  statutes  which  destroy  ca-  cite,  then  such  disabilities  or  serritai 

pacity  are  those  establishing  seridom  and  vive."     Wtiart.,  Confl.  L.  I  105. 

slavery,  llia&e  which  decree  to  indlv:duals  S  1   III.  com.  112 ;  3  Id,  tol ;  4  V 

civil  death  (whether  as  a  penalty  for  crime,  319:  Story,  Conll.  L.  J  91 ;  4  P.  Vc 

or  as  a  consequence  of  entrance  into  cede-  Slat.  3,  5  19;  Mittennaier,  %  30^   i 

siaslical  orders),  and  those  which  prohibit  Wiichter,  ii.  1S4. 

certain  persons,  who  are  o[  full  age  and  It  has  been  questioned  whether  an 

free  from  tutelage,  from  exercising  specific  liastic,  who  has  made  a  vow  of  po 

business  rights  and  the  like.   Whart^ContL  which  vow  the  law  of  his  domicile  ri 

L.  SS  loi-ioj-  as  binding  and  ojierativc,  is  incapii 

B  Polydore  v.  Prince,  i   Ware  (U.  S.),  inheritance  in  a  foreign   land.      En 

D.   C.   413;   Commonwealth   ».   Aves,  18  German  jurists  hold  that,  when  this  i 

Pick.  (Mass.l  19S;  Commonwealth  k.  Hoi-  volunUry,  the    incapacity  is    eitia-li 

lowav.  6  Binn.  (Pa.)   ilj;  Butler  v.  Uela-  rial.     Savigny,  i6t  n.  a;  Bar,  fVivil 

tlaine,  7  Sera.  &  R.  (I^.)  37S:  Itutler  v.  I.  £  48.     Hut  while  the  courts  of  his 

lopper,  I   Wash.  C.  C.  499;   The  Slave  cile  might  enjoin  him  from  accepting 

Grace,  2  Hacg.  Adm.  94;  The  Amedie,  l  inheritance,  bis  incapacity  in  this  ri 

Dodson,  84  Note;  Forbes  v.  Cochrane,  I  would  not  be  recogniied  in  countries 

Barn.&C.443i  Sommerselt's case ;  11  Har-  this  form  of  civil  death  ii  not  aanct 

grave.  .St.  Tr.  340;  3.  c,  20  How.  St.  Tr.  Whirl.,  Confl.  I,  J  10& 

I ;  Story,  Confl.  U  96;  Savigny,  37,  46  i  2  «  Whart,  Confl.  L.  %  107. 

Wachter,  172,  J.  Voel,  Comment  In.  Dig.  The   old  jurists  (see   3   Burgundu 

i>  5>  S  3  i  3  PuSendorf.de  Jure  Nat.  c.  SS  i,  Bouhier,  cb.  24,  No.  134;  z  BouUenoi 

a;  z  Grotius,  de  J.  U.  ch.  22,  seel.  11.  as  well  as  the  Continental  writers  < 

S  Bar,  Private  Int.  L.  S  47;  Story,  Confl.  present  day  (see  Mittermaier,  §  30; 

L.  996.  Einleitung,  %  ^%\  liar,  Priv.  Int.  L. 

4  Ilaynesc  Fomo.  S  La.  Ann.  35  ;  Ilun.  accept  the  doctrine  of    the   interna 

ter  f  Fuleher,  I  Leigh  |Va.),  172;  Hinds  recognition  of  such  disqualification! 

P.  Brazealle,  iHotT.  (Mii>5.)84l;TheSUve  the  latter  add  the  tjualifi cations  Ih 

Grace,  2  Ha^.Adm.94i  Story,  Confl.  L.  doctrine  will  be  applied  by  the  domes 

5  96.  bunals,  before  whom  such  a  question  ■ 

Wharton  says,  "  ft  has  been  largely  dis-  only  where  it  would  apply  a  stmila 

cussed  whether  a  slave  who  has  acquired  qualification,  in  similar  cases,  to  ib 

freedom  lapses  again  into  slavery  on   re-  subjects.    But  in  England  and  (he  I 

turning  to  Ihe  land  where  he  was  formerly  States  such  disabilities   have   never 

in  slavery.     It  is  certainly  clear  thai,  when  recogniied  or  enforced.    Whart^  Co 

a  slave  has  acquired  a  domicile  in  a  free  g§  107,  108. 

state,  an  attempt  by  his  former  sovereign  Judge  Storr  says  that  an  American 

tu  reduce  him  agam  into  slavery,  should  would   regard  such   disabilities  as  1 

he   return   lo  such   sovereign's    territory,  local,  and  incapable  of  being  enfon 

would  be  a  violation  oC  international  law.  this  country.    "Even  the  conviction 

On  Ihe  other  hand,  Ihe  doctrine  seems  lo  crime  in  a  foreign  country,  which  1 

be.  that  when  a  person  who  is  under  disa-  the  party  infamous  there,  and  incapa 

bililies  or  servitude  in  his  domicile,  and  being  a  witness  in  their  own  court 

who,  after  leaving  such  domicile,  and  was  been  held  not  lo  produce  a  likeeffed 

journeying  in  a  free   counlry  without  ac-  The  capacity  or  mcapacity  of  any  pi 

quiring  a  domicile  in  such  latter  country,  to  do  acts   in  their  own   country  1 

voluntarily  returns  to  such  original  domi-  under  such  circumstances,  be  jwdg< 
51ft 
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it  has  been  held  that  the  conviction  of  an  infamous  crime  in  a  ' 
foreign  country  may  be  proved  by  the  foreign  record ;  but  the 
question  whether  the  infamy  was  such  as  to  incapacitate  him,  is 
a  question  to  be  decided  by  the  Uxfori.^ 

d.  Disabilities  of  Creed  and  Caste.  —  Distinctions  arising  from 
caste  or  creed  have  no  extra-territorial  force,  either  in  England  or 
United  States ;'  and  on  the  continent  of  Europe  the  same  rule  is 
uuiversally  applied  to  incapacities  on  account  of  creed,'  though 
the  distinctions  as  to  class  are  still  retained.^ 

e.  Disabilities  of  Infants. — The  laws  protecting  infancy  are 
accorded  extra-territorial  force,  and  an  infant  is  entitled  to  the 
protection  in  a  foreign  land  of  his  domiciliary  law.' 

tbcir  own  lam,  but  not  EheiT  capacity  or  coantry  raay  place  the  era  of  ina}oritT,  nch 

JDCipadly  to  do  like  acta  in  any  foreign  law  uf  domicile  binds  the  person  in  foreign 

icrritanr   where    different   laws   pTevail."  lands."    i  Rodenburg,  i,  {{  i,  i;  ■   UouU 

Slory,  Confl.  L.  J  91.  lenois,  113;  4  I'hil.  151;  Livenuore,  Dissert. 

1  Kiishneri'.  iiiaLe,  9  Wis.  140.  {  17:  Savigny,  134,  135. 

I  Siory,  Contt,  L.  %\  91,91,  93;  Whart.,  But  it  seems  the  caw  is  different  where 

ConA.  L  U  5-9,  9S-103.  the  infant  is  residing  in  a  foreign  country 

1  Uai,  htv.  InL  L.  S   w;  Savigny,  3^  without  his  guardian,  though  not  domiciled 

160.  there.     Wharl,  Confl.  L.  5  1 13. 

i  Whart,  Contl.  U  \  109;  Thol.  S  7S;  It   is  said  in  Saul  v.   His  Creditors,  17 

LVoei,!,  S,S3i  *  Uuplessis,  456;  t  Boul-  Marlin,   569,  that  all  writers  "agree  (hat 

iOis,67;  Bouhier,  ch.  24,  No.  134.  the  laws  or  slilules  which  regulate  minor- 

i  Whart^in  Confl.  t- j  112,  says,  "Two  ity  and  majotily,  and  those  which  fix  the 

nuoiu  combine  to  requite  this:  (1)  be-  state   ot  condition   of  man,   are   personal 

ausr  as  a  child  an   infant   is  a  ward  of  statutes,   and  fallow  and  govern   him  In 

Chiisicpdom ;  that  on  his  face  he  shows  every  country.    Now.  supposing  the  case  of 

ilus,  and  maltes  this  claim;  |i)  because  be  our  law  (iiing  the  age  of  majority  at  twenty^ 

s  1  trircllcr.     If  he  IS  with  his  guardians  live,  and  the  country  in  which  a  man  was 

it  ii  a  ^oss  infraction  of  natural  law  to  born    and   lived    previous  to  his  coming 

<!eal  with  him  without   their  privity  and  here  placing  it  at  twcntv^one:  no  objection 

(anient.     If   separated    from    them,   the  could,  perhaps,  be  made   to  the  rule  just 

proper  office  of  humanity  is  to  return  bim  slated.     And   it   may  be,  and  we  believe 

to  ineir  care,  or,  at  all  events,  to  obtain  for  would  be,  true  that  a  contract  made  here 

him  a  protection  of  a  proper  local  court,  between  the  two  periods  already  mentioned 

Hi)  age  is  notice  to  all  parties  that  the  would  bind  hini.     Hut  reverse  the  facts  of 

onntry  of  his  domicile  will  only  hold  him  the  case,  and  suppose,  as  is  the  truth,  that 

m  his  estate  responsible  so  far  as  its  own  our  law  placed  the  age  of  majority  at  twenty- 

liirs  perrail;  and,  as  be  is  to  return  to  that  one;  that  t  went  y-Uve  was  the  period  alwbich 

muntnr,  to  its  laws  the  question  of  his  re-  a  man  ceased  to  be  2  minor  in  the  country 

iponsibilily  is  to  be  remanded.     Hence  it  in  which  he  resided,  and  that  at  the  age  of 

B  that  many  eminent  jurists  have  agreed,  twenly.four  he  came  into  this  ijtale,  and 

i[ir  various  reasons,  in   holding  that   the  entered   into    contracts,   would   it   be  per- 

jWIu  of  infants  is  lo  be  determined  by  the  mitted  that  he  should.  In  our  courts,  and 

h«  of  their  domicile.    Molinxus  in  L.  i.  e.  to  the  demand  of  one  of  our  citizens,  plead, 

Je  S-Ttin.;  Huber,  3  11 ;  3  Rodenburg,  1  '■" "  " ""' 

H  I,  1;  Bouhier,  ch.  25,  No.  1 ;   t  boul 

lenois,  53,  S4 ;  Merlin,  Rep.  Majorit^.S  5;    the  people    of   Loui'l 

:Whcaton,ilt  ;Thol.3gHi,87;  Schalfner,  edge?    Most  assuredly  it  would  not.*'    See 

■'    ■■'     '■--" —    '34,l3Si   t  Fiielii,  No.  also  Baldwin  -    "  -      -'■■--'-•■-•--- 

;   Story,  Confl.   L.  %  46.  This  opinii 

uiuccu,  in  rcB|,cct   to  infancy  by  natural  been  severely  attacked.     See  Liverm.,  Dis> 

lav,  the  question  docs  not  admit  a  doubt  sert.  §    [7;    Phillimore,   IV.  251;    Story, 

10  its  diSetence  when  infancy  approaches  Confl.  L.  {  76.     On  the   other  hand,  the 

tliat  period  as  to  which  particular  country,  principle  has  been  approved  by  Bar,  fnt. 

following,  climate,  and  tradition  have  at-  L.  136,  §  45,  note  5,  and  has  been  sustained 

lacbed  various  bounds.      Even,  however,  by  a  recent  decision  in  England,  —  *tv  fnrt 

M  10  this  debatable  period,  the  opinion  is  Helleman,  L.  R.  i  Eq.  361,  —  ='"'  has  been 

ttynmtA   that    no   matter    how  high    a  incorporated  into  the  I'ru:^an  Codc^A. 
617 


XatM-TMriloiUl  CONFLICT  OF  LA  WS.  Wmm  €f  Lmm. 

Regarding  the  business  capacity  of  infants,  it  has  been  said 
that  he  who  is  capable  of  business  at  his  domicile,  is  capable  of  it 
everywhere ;  ^  and  the  personal  status  of  each  individual  is  to  be 
determined  by  the  law  of  the  place  where  he  is,  as  to  acts  done 
within  the  jurisdiction.* 

/,  Disabilities  of  Coverture. — Throughout  Christendom  the  posi- 
tion of  a  married  woman  is  that  of  business  dependence.'  This 
law  of  disability  is  a  protective  law,  and  as  such  has  extraterrito- 
rial force,  and  is  internationally  binding.^ 

g.  Disabilities  of  Idiocy  and  Lunacy.  —  Idiocy  and  lunacy  are 
notice  to  all  the  world  of  irresponsibility,  and  those  dealing  with 
such  persons  do  so  at  their  peril.' 

h.  Disabilities  of  Spendthrifts.  —  Some  States  have  laws  placing 
under  disabilities  spendthrifts,  or  persons  of  business  profligacy ; 
and  these  disabilities  are  said  to  adhere  to  such  persons  wherever 
they  may  travel.' 

^I^-S3S;*^«S^^gnytM5;  Whart.,ConfL   13;  Polydore  v.  Prince,  i  Ware  (U.  S.) 
L.  fi  429^  ^and  may  lie  regarded  as  the  law   D.  C.  413 ;  Matthews  v.  Murchiaon,  17  Fed. 
which  now  obtains  throughout  the  German    Rep.  760;  Male  v.  Roberts,  3  Esp.  163; 
Empire,  and  prevails  in  buth  England  and    Westlake,  Private  Int.  L.  art.  404. 
the  United  Sutes.    Whart.,Confl.  L.  §  115.       8  The  siaiw  of  a  married  woman,  and 

1  Bar  maintains  that  the  courts  will  sus-  her  capacity  to  carry  on  business  in  a 
tain  that  construction  which  most  favors  foreign  State,  are  determined  by  the  law 
capacity;  that , foreigners,  in  case  of  con-  of  her  domicile.  Hill  v.  Pine  River  Bank* 
flict,  when  competent  at  the  place  of  trans-  45  N.  H.  300;  Cosio  v.  De  Demies,  i  C. 
action,  are  to  be  regarded  by  all  courts,  &  P.  266;  s.  c,  Ry  and  Wood,  102;  Story, 
except  those  of  their  domicile  and  of  coun-  ConH.  L.  §  i^ ;  Pothier,  Trait^  des  Oblig. 
tries  with  similar  codes,  as  competent  to  par.  2,  ch.  vi.  §  3;  Savigny,  1^;  BouUe- 
do  the  particular  act.  l*he  reason  he  as-  nois,  i.  437-439;  Foelix,  i.  im.  No.  89. 
signs  is,  that  a  government,  it  is  presumed.  But  it  is  said  that  the  forms  of  contract 
would  not  exercise  a  greater  tenderness  over  she  must  use,  and  the  manner  in  which  she 
foreigners  than  over  its  own  subjects,  and  must  sue,  are  to  be  determined  by  the  iex 
that,  if  it  presumes  its  subjects  to  be  capable  ioci  actus.  Ilderton  v.  Ilderton,  2  H.  Bi. 
of  being  relieved  from  the  incapaaty  of  145;  Bar,  Priv.  Intr.  L.  §  53;  Wslchter,  ii. 
minority  at  a  particular  a^e,  it  will  not  grant  180,  and  the  forms  of  conveyance  used  are 
that  protection  to  foreignars  for  such  a  to  be  determined  by  the  iex  rd  sitm.  Sell 
period.   Bar,  Pri.  Int.  L.  156,  f  45,  note  5.     v.  Miller,  11  Ohio  St.  331. 

Reinhold  Schmid  says  that,  **  So  far  as  4  Whart.,  Confl.  L.  §  »iS. 
concerns  foreigners  whose  business  capa-  5  But  when  a  person  who  faaa  been  ad* 
city  comes  into  question  before  our  courts,  judged  a  lunatic  is  apparently  sane,  and 
on  the  one  side,  there  is  no  reason  to  give  the  law  of  his  domicile  permits  him  to  travel 
them  a  wider  protection  than  their  home  in  a  foreign  country  unattended,  it  seems 
laws  secure ;  and  on  the  other  side,  it  the  laws  of  his  domicile  will  be  no  protec- 
would  be  repugnant  to  equity  if,  by  extend-  tion  to  any  one  dealing  with  him  in  good 
ing  to  them  their  foreign  protection,  they  faith.  See  Whart,  Confl.  L.  §  122. 
sliottkl  be  more  favored  than  our  own  citi-  6  Bar,  Priv.  Inter.  L.  17^  §  54;  FdUx,  L 
aens.  This  leads  to  the  conclusions  (i)  p.  188;  Masse,  ii.  87;  P.  Voet.,  IV.  3,  No. 
that  a  forei^er  who  is  capable  of  business  17;  D'A^esseau,  CEuvres,  IV.  6i8;  Ro- 
at  his  domicile  must  be  recognized  as  so  denburg,  li.  i,  §  4 ;  Argent,  No.  7 ,  Burgun- 
capable  'by  our  own  laws,  even  though  if   dns,  iii.  2. 

domiciled  among  us  he  would  be  incapable ;  It  has  been  said  that  "a  *  spendthrift,*^ 
and  (2)  foreigners  who  are  incapable  by  though  under  interdiction  at  his  domicile,, 
their  own  laws  roust  be  treated  by  us  as  may  be  a  very  plausible  person,  and  niay 
incapable  when  our  laws  so  regara  them,  carry  with  him  on  his  travels  means  to 
Die  Herrschaft  der  Gesetze,  etc.,  43.  The  deceive  the  most  cautious.  If  the  law  of 
second  proposition  is  not  universally  ad-  his  domicile  permits  him  to  travel  withoat 
mitted.    See  Whart.,  Confl.  L.  §  1 14.  an  attendant  to   notify  strangers    of    hb 

%  Petrie  V.  Voorhees,  3  C.  £.  Gr.  (N.  J.)  irresponsibility,  it  is  not  thought  that  that 
285;  Amerman  v.  Wills,  9  C.  £.  Gr.  (N.  J.)    law  should  be  his  defence  in  suits  against 
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6.  Statutes  protecting  Capacity.  —  Restrictions  which  be- 
long to  those  statutes  which  protect  capacity  are  said  to  be  part 
of  the  common  law  of  Christendom,  and  that  they  will  be  enforced 
in  every  civilized  country,  wherever  they  are  decreed  by  the  law 
of  the  domicile.  And  where  there  are  conflicting  local  laws,  more 
or  less  favorable  to  capacity,  that  will  be  preferred  by  which  the 
capacity  is  most  enlarged.* 

4.  Joriadiotion  of  Afltion. —  i.  Want  of  Jurisdiction. — The 
question  of  jurisdiction  is  to  be  determined  by  tKe  special  laws  of 
each  particular  State.'    But  want  of  jurisdiction  may  always  be 

him  by  persons  on  whom  he  has  imposed"  husband's  control,  to  responsibilities  by 

Whart.,  Confl.  L.  §  122.  which  the  wife's  private  estate  would  be 

1  Whart.,  Confl.  L.  §f  102, 113,  479.  imperilled,  and  her  capacity  for  dontestic 

Among  the  statutes  which  protect  ca-  usefulness  impaired.    Hence  it  is  that  pro- 

padty  are  those  restraining  infants,  those  tective  laws  of  this  order  have  been  held  as 

limitmg  the  business  rights    of   married  adhering  to  the  person  of  Che  subject  in 
women,  and  those  placing  under  tutelage .  whatever  land  he  may  travel.    The  status 

lunatics  and  spendthrifts.  that  he  has  in  this  respect  at  honw  must  be 

Frivilegia  nvorabilia.-*  Those  statutes  sranted  to  him  abroad.    Whart.,  Confl.  L. 

which,  in  order  to  protect  from  damage  f  \o%    It  has  been  said  that  **  these  per- 

persons  supposed  to  be  incapable  of  busi-  sonal  laws  determining  the  state  and  condi- 

ness,  restram  them,  either  temporarily  or  tion  of  individuals  which  are  founded  on 

permanently,  from  the  exercise  of  certain  natural  relations  and  (jualities,  and  such  as 

business  functions.     Wharton,   Confl.  L.  are  universally  recognized  among  civilized 

f  103.  communities,  as  those  of  parent  and  child. 

This  form  of  restraint  maybe  instituted  those  resulting  from  marriage,  from  intel* 

in  various  ways ;  as  by  the  judicial  appoint-  Icctual  imbecility,  and  the  like,  they  (sove- 

ment  of  a  tutor  or  guardian,  after  due  ex-  reigns)  may,and  in  point  of  fact  do,  establish 

amination  by  a  proper  court,  or  it  may  be  distinctions  which  are  not  founded  in  na- 

by  marriage  when  the  law,  *'  to  secure  her  ture,  but  relate  only  to  the  peculiarities  of 

property  £om  her  husband's  depredations,  their  own  social  organization,  to  their  own 

so  as  to  secure  her  unharassed  attention  to  municipal  laws,  and  to  the  artificial  forms 

the  family  sphere,"  deprives  the  wife  of  the  of   society  which  are  established  among 

right  to  alienate  it,  except  with  peculiar  so-  themselves ; "  but  that  *'  it  is  by  no  means 

lemnities,  and  relieves  ner  from  responsi-  clear  that  these  personal  distinctions,  which 

bilities  for  debts  incurred.    Or  it  may  be  in  are  not  founded  in  nature,  and  are  the  result 

the  protection  afforded  to  infants.    And  the  of  mere  civil  institutions,  can  be  allowed 

moaes  In  which  the  restraint  has  been  ap-  to  accompany  them  (the  persons),  and  give 

plied  are  various.    "  The  Roman  law,  where  them  personal  immunities,  or  affect  tnem 

property  has  been  wrung  from  a  person  thus  with  personal  incapacities,  in  other  coun- 

protected,  gives  the  ///  integrum  restitutio,  tries  in  which  they  may  be  temporarily 

Savigny,  Sayst.  vii.  p.  100.  resident,  or  transiently  passing,  whose  laws 

The  English  common  law  avoids  all  con-  acknowledge  no  distinction.**    Polydore  v* 

tracts  made  by  such  persons,  except  for  Prince,  i  Ware  (U.  S.),  D.  C.  413. 

necessaries,     nut  however  such  restraints  %  Where  the  subject-matter  ot  the  suit 

may  be  instituted,  or  by  whatever  process  is  strictly  local,  jurisdiction  depends  upon 

they  may  be  enforced,  their  principle  is  com-  such  locality,  and  can  only  be  exercisea  in 

mon  to  all  civilized  lands.    This  object  is,  the  State  where  the  subject-matter  is  located, 

not  to  extinguish  capacity,  but  to  nurture  Pittsburg  &  St.  L.  K.  K.  Co.  v.  Rothschild 

and  protect  it.    The  persons  to  whom  they  (Pa.),  4  Cent.  Rep.  109.    Thus,  an  action 

relate  are  not  a  class  politically  and  socially  for  iniuries  by  a  vessel  to  a  bridge,  its  ap- 

depressed,  but  a  class  whom  the  State  re-  proaches,  and  abutments,  which  rested  upon 

gards  as  the  subjects  of  its  tenderest  care,  the  land,  is  properly  brought  under  the  law 

and  who,  in  the  case  of  minors  or  mar-  of  the  State  in  which  the  oridge  is  located. 

ried  women,  it  would  so  cherish,  that  they,  The  Queen  City,  17  III.  App.  203. 

in  their  turn,  may  be  the  guardians  and  And  a  holder  of  a  mortgage  on  a  hone, 

artificers  of  its  own  future  greatness  and  valid  by  the  laws  of  Missouri,  may  enforce 

strength. '  A  nation  could  expect  but  little  his  rights  against  the  horse  when  removed 

for  its  own  future  which  left  its  children  into  Kansas.    Ramsey  v.  Glenn,  ^  Kan. 

without  parental  or 'tutelary  restraint,  and  271. 

exposed  married  women,  wnen  under  their  If  the  object  of  the  suit  k  to  diiecdy 
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deal  with  and  affect  the  person  of  the  de-  ester  ft  P.  R.  R.  Co.  (N.  Y.)  3  Cent  Rep. 

ceased  party,  and  not  the  subject-matter  840. 

itself,  and  the  decree  when  rendered,  and  But  where  a  mortgage  b^  a  railroad 
the  relief  when  granted,  would,  in  fact,  company  covered  its  property  m  New  York, 
directly  affect  and  operate  upon  the  person  Ohio,  and  Pennsylvania,  suits  to  foreclose 
of  the  defendant  only,  and  would  not  direct-  were  brought  in  all  three  States,  and  the 
ly  operate  upon  the  subject-matter,  the  suit  same  person  appointed  receiver  in  each 
cnay  be  maintained  in  any  Sute  where  the  suit.  Upon  a  motion  to  amend  the  corn- 
court  obtains  jurisdiction  of  the  person  of  plaint  and  order  appointing  the  receiver,  so 
the  defendant,  although  the  subject-matter  as  to  make  the  action  in  New  York  collat- 
of  the  controversy  referred  to  and  described  eral  or  ancillary  to  that  pending  in  Ohio, 
in  the  decree,  and  ultimately  but  indirectly  which  the  mortgagees  desired  should  be 
affected  by  the  relief  granted,  may  be  situ-  the  principal  suit,  the  court  held  that  the 
ated  in  another  State.  Pittsburg  &  St.  L.  motion  to  amend  the  complaint  might  be 
R.  R.  Co.  V.  Rothschild  (Pa.), 4  Cent.  Rep.  granted,  provided  the  issues  already  framed 
109.  and  the  court's  powers  to  dispose  of  them 

A  State  court  has  original  jurisdiction  of  effectually  were  not    changed.      But  the 

a  suit  on  an  injunction  bond  given  in  a  fed-  court  refused  to  modifv  the  order  appoint- 

eral  court.  ^  Recovery  in  the  Tatter  court  is  ing  the  receiver.    Taylor  v.  Atlantic  &  G. 

not  a  condition  precedent  to  the  action  in  W.  R.  R.  Co.,  vj  How.  Pr.  9.    Compare 

the  bond.    Aiken  v.  Leathers,  37  La.  An.  Matter  of  U.  S.  Rolling-Stock  Co.,  55  How. 

482.  (N.  Y.)   Pr.  286.    On  an  application  to 

And  where    a    question    involving  the  compel  such  receiver  to  pay  certificates 

validity  of  a  patent  arises  incidentally  in  a  issued  by  him  for  the  rental  by  his  company 

suit  in  a  State  court,  the  court  may  deter-  of  rollin|;-stock,  the  court  refused  to  remit 

mine  it.    Brown  v.  Texas  Cactus  Hedge  the  applicant  to  the  courts  of  Ohio,  on  the 

Co.,  64  Tex.  196.  ground  that  the  proceedings  in  each  State 

A  thief  took  a  horse  stolen  in  Arkansas  were  separate  and  independent  as  to  prop- 
to  the  Indian  Territory.  The  federal  court  erty  within  its  limits.  In  re  United  States 
there  released  him  before  trial,  and  it  was  Rolling-Stock  Co.,  57  How.  (N.  Y.)  Pr.  16. 
held  that  a  State  court  would  hear  the  case.  Where  by  the  Ux  loci  contracius  the  legal 
Elmore  v.  State,  45  Ark.  243.  title  to  a  cAose  in  action  passes  by  assign- 
It  is  said  that  an  action  cannot  be  main-  ment,  the  assignee  may  sue  in  his  own  name, 
tained  under  a  statute  of  Georgia  regulating  in  any  forum.  Levy  v.  Levy,  78  Pa.  St. 
the  compensation  of  inspectors,  for  services  507. 

performed  in   South  Carolina.    Fitz-Sim-       The  State  court  will  not  enjoin  a  licensee 

mons  V,  Guanahani,  16  S.  C.  192.  from  manufacturing,  on  his  refusal  to  pay 

Contracts  made  in  China  by  American  the  stipulated  royalty,  where  the  defendant 

merchants  are,  by  our  treaties  and  statutes,  denies  the  validity  of  the  patent,  since  the 

and  the  English  treaties,  governed  by  the  question  raised  is  exclusively  within  the 

common  law,  meaning  the  rules  found  in  jurisdiction  of  the  federal  courts;  and  for 

the  decisions  of  federal  and  State  courts,  the  non-payment  of  royalty,  the  plaintiff  has 

as  distinguished  from  our  statute  law,  and  an  adequate  remedy  at  law.     Hat  Sweat 

can  be  enforced  by  the  consular  courts.  Mfg.  Co.  v.  Reinoenl  (N.  Y.),  102  N.  Y. 

But  the  decisions  of  the  consul  are  not  167;  55  Am.  Rep.  793;  s.  c,  3  Cent.  Rep. 

conclusive  upon  all  other  courts.    Forbes  54. 
V.  Scannell,  13  Cal.  242.  Another  Suit  Pendiiig. — The  pendency 

A  receiver,  on  the  ground  of  inter-state  of  a  suit  in  one  State  is  no  bar  to  a  suit  in 

comity,  may  sue  in  th^  courts  of  another  another  State.    The  States,  in  a  jurisdic- 

State  than  that  in  which  he  was  appointed,  tional  sense,  are  foreic;n  to  one  another. 

Metzner  v,  Bauer,  98  Ind.  425.    But  it  is  Davis  v,  Morriss,  76  Va.  21.    Nor  is  the 

questioned  whether  a  citizen  of  one  State,  pendency  of  an  action  on  a  contract  in  the 

acting  wnthin  that  State,  and  under  its  judi-  United  States  court,  a  ground  for  setting 

cial  authority,  can  be  called  in  question  for  aside  summons  in  an  action  in  a  State  court : 

such  act  in  another  State.     Gibbons  v,  the  fact  that  the  first  action  was  commenced 

Livingston,  I  Hals.  (N.  J.)  236.  in  a  State  court  and  removed  to  a  United 

It  has  been  held  that  the  Supreme  Court  States  court  will  not  bar  the  second  action 
of  New  York  can  take  jurisdiction  of  fore-  in  the  State  court  against  a  joint  con- 
closure  of  a  mortgage  where  a  portion  of  tractor.  Oneida  County  Bank  v,  Otis 
the  premises  lie  in  another  State,  and  may  (N.  Y.),  2  Cent.  Rep.  91. 
order  the  mortgagor  to  execute  a  convey-  The  removal  of  an  action  against  several 
ance  thereof  in  |)erformance  of  the  cove-  will  not  be  a  bar  to  an  action  in  the  State 
nant  in  the  mortgage  ;  and  such  order,  court  for  the  same  cause  against  one  of  the 
although  not  originally  prayed,  can  be  defendants :  both  causes  may  continue  to 
granted,  even  after  report  of  sale,  by  way  judgment.  Oneida  County  Bank  v.  Otis 
of  amendment.    Union  Trust  Co.  v,  Roch-  (N.  Y.)i  2  Cent.  Rep.  91, 
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pleaded  in  an  action  on  a  foreign  judgment.^  A  finding  or  recital 
of  such  jurisdiction  will  not  prevent  inquiry.' 

Where  the  jurisdiction  of  a  court  of  limited  jurisdiction  depends 
on  some  fact  which  can  be  decided  without  deciding  the  case  on 
its  merits,  the  jurisdiction  may  be  questioned  and  disproved  col- 
laterally, although  the  jurisdictional  fact  is  averred  of  record,  and 
has  been,  on  evidence,  actually  found  by  the  court.  But  when  the 
question  of  jurisdiction  is  so  involved  in  the  subject-matter  of 
the  suit  that  it  cannot  be  separately  decided,  the  judgment  ren- 
dered is  conclusive  in  collateral  proceedings.' 

a.  Suits  for  Negligence  causing  Death,  —  No  action  will  lie  for 
the  death  of  a  person  by  negligence,  except  in  the  State  where  the 
death  occurred,  and  by  force  of  a  statute  in  that  State.  And  when 
a  State  statute  gives  such  right  of  action,  it  has  no  operation  upon 
an  injury  received  in  another  State,  where  no  such  law  is  in  force, 
although  received  by  a  citizen  of  the  former  State.* 

1  Pittsburg  &  St.  L.  R.  R.  Co.  v.  Roths-  8  Welsh.  Hurl.  &  Gord.  249;  Bunbury 

child  (Pa.),  4  Cent.  Rep.  109;  Morev  v,  v.  Fuller,  9  Welsh.  Ilurl.  &  Gord.  iii; 

Morey,  27  Minn.  265;  Whart.,  Conn.  L.  Wanzer  v.  Howland,  10  Wis.  8;  Clark  v. 

sees.  704,  811.  Holmes,  i  Doug.  (Mich.)  390;  Holyoke  v, 

%  Hoffman  v,  Hoffman,  46  N.  Y.  30;  Haskins,  5  Pick.  (Mass.)  20;  Jocbumsen 

Kerr  v.  Kerr,  41  N.  Y.  272;  Sewall  v.  v.  Suffolk  Savings  Bank,jj  Allen  (Mass.), 

Sewall,  122  Mass.  156;  Pennoyer  v.  Neff,  87;  Sears  v.  Terry,  26  Conn.  273,  285; 

95  U.  S.714;  bk.  24, 1.  ed.  565:  Thompson  Fowle  v,  Coe,  63  Me.  245;  Salladay  v, 

V,  Whitman,  18  Wall  (U.  S.)  457;  s.  c,  85  Bainhill,  29  Iowa,  555;  Wyatfs  Adm'r  v. 

U.  S.  21  ;  bk.  21, 1.  ed.  897.  Rambo,  29  Ala.  510,  520;  Wilson  v.  Fra- 

On  the  general  issue,  the  jurisdiction  of  zier,  2   Humph.  (Tenn.)  30;  Johnson  v, 

the  courts  rendering  a  foreign  judgment  Corpenning,  4  Ired.  (N.C.)  £q.  216;  Moore 

is  put  in  issue,  but  not  the  merits  of  the  v.  Smith,  11  Rich.  (S.  C.)  569,  577.    Bums 

judgment    Crone  r.  Dawson,  19  Mo.  App.  v.  Van  Loan,  29  La.  Ann.  560 ;  Miller  v, 

214;  s.  c,  I  West.  Rep.  689.  Jones'  Admr.,  26  Ala.  247;  Brown  v,  Fos- 

Where  a  foreign  judgment  is  sued  on,  ter,  6  R.  L  564;  i  Smith,  Lead.  Cas.  820. 
or  is  set  up  in  bar,  the  party  supposed  to       4  Texas,  etc.,  Ry.  Co.  v.  Richards  (Tex.), 

be  bound  by  it  may  aver  and  prove,  even  4  S.  W.  Rep.  627 ;  s.  c,  25  Cent.  L.  J.  86. 

HI  contradiction  of  the  record,  any  juris-  Willis  v.  Missouri  Pac.  Ry.  Co.,  61  Tex. 

dictional  fact  appearing  therein,  —  as  that  432  ;  s.  c,  48  Am.  Rep.  301 ;  Needham  v, 

he  was  not  a  resident  within  the  territorial  Urand  Trunk  R.  R.  Co.,  38  Vt.  294;  Crow- 

t'urisdiction  of  the  court  rendering  it;  that  ley  v.  the  Panama  R.R.  Co.,  30  Barb.  (N.Y.) 

le  was  not  personally  served  with  process  99;  Whitford  v.  The  Panama  R.  R.  Co., 

within    that    jurisdiction;    and   that    the  3  Bosw.  (N.  Y.)  67;  s.  c,  23  N.  Y.  46^; 

attorney  who  appeared  for  him  had   no  Beach  v.  The  Bay  State  Co.,  30  Barb.  (N.  Y.) 

authority  to  do  so.    Graham  v,  Spencer,  433;  Richardson  t/.  New  York  Central  R.R. 

14  Fed.  Rep.  60^.    Or  he  may  impeach  it  Co.,  08  Mass.  85;  Woodard  v,  Michigan, 

for  want  ot  jurisdiction  apparent  on  the  S.  &  N.  L  R.  R.  Co.,  10  Ohio  St  121. 
face  of  the  record.     Morey  v,  Morey,  27       Yet  it  has  been  held  that  the  rights  of  a 

Minn.  265.    The  decree  of  a  foreign  court,  father  to  maintain  an  action  for  the  death 

with  respect  to  the  distribution  0?  Ameri-  of  his  child  in  Indiana,  will  be  enforced  in 

can  assets,  would  be  void  for  want  of  juris-  an  Illinois  court  according  to  the  law  of 

diction.    Aspden  v,  Nixon,  4  How.  ( U .  S.)  Indiana  on  the  subject,  there  being  nothing 

467;  Staoey  v.  Thrasher,  6  How.  (U.  S.)  therein  contrary  to  public  policy.    Sheddv. 

44.  Moran,  10  III.  App.  618. 

The  courts  of  a  State  have  no  jurisdic-       As  the  right  of  recovery  for  an  injury 

tion  of  a  charge  of  desertion  under  the  resulting  in  death  exists  only  by  reason  of 

poor  laws,  where  the  husband^s  domicile  the  law  of  the  place  of  the  injury,  it  has 

is  in  another  State,  and  the  act  of  deser-  accordingly  been  held  that  there  can  be  no 

tion  took  place  in  a  third  one.    Common-  recovery  in  Iowa,  under  the  Iowa  statute, 

wealth  V.  Bailev  (Pa.),  I  Leg.  Gaz.  Rep.  87.  for   defendant's    negligence  in    Missouri, 

8  People's  Savings  Bank  v,  Wilcox  (R.  without  showing  a  like  statute  in  Missouri. 

I.),  I  N.Eng.  Rep.  818;  Chew.z^.  Holroyd,  Hyde  v.  Wabash,  St.  Louis,. etc<,  Ry.  Co., 
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b.  Suits  on  Foreign  Statute. — The  statute  of  a  foreign 
it  seems,  will  be  enforced  where  there  is  a  similar  statate 
State  where  the  suit  is  brought,  founded  upon  the  same  % 
policy.* 


suit  ia  brought,  and  thai  of  the  Slate  where  another  State  through   the  n^lif 

the  injury  was  sustained,  both  provide  the  the  defendant.     Where  it  appears 

same  reinedy.for  the  injury  in  »ubsunliat1y  laws  oC  that  State  are  EimiUr  to 

the  .Mine  form,  the  action  may  be  main-  New  York,  ^ving  to  the  penon; 

taincd.     Morris  v.  Chicago,  Rock  Island,  sentative  a  right  of  action  in  sue 

etc.,  Ry.  Co.,  65  Iowa,  7:7;  a.  c.,  54  Am.  it  is  not  essential  that  the  statuti 

Rep.  39;  Knight  v.  West  Jersey  R.  R.  Co.,  be  precisely  the  same.    Leooard  v. 

loS  Pa.  Sl  ISO!  »■  c.  s6  Am.  Rep.  w» ;  hJa  Steam  Nav.Co.,84N.  Y.48; 

Boyce  v.  Wabuh  Ry.  Co.,  63  Iowa,  70 ;  Am.  Rep.  491. 
s.  c,  50  Am.  Rep.  73a.  Where  a  railroad  passes  throii{ 

But,  on  the  other  hind,  it  has  been  held  tion  of  another   State,  a  passen) 

that  a  cause  of  action  accruing  in  Iowa,  procures  a  ticket  for  his  convcyai 

under  a  statute  rendering  railway  corpo-  one  place  within  this  State  to  anot 

rations  liable   to  employees    for    injuries  wilhm  the  Stale,  though  injured  1 

caused  by  negligence  of  co-employees,  may  gence  whilst  passing  over  the  portii 

be  enforced  m  Minnesota,  alibough  there  road  situate  within  the  other  Slat 

is  no  corresponding  statute  in  Minnesota,  restricted  in  the  amount  Ot  his  teo 

Merrick  v.   Minneapolis  &  St.  Louis  Ry.  the  statute  laws  of  that  State:  it 

Co.,  31  Minn.  It ;  s.  c,  47  Am.  Rep.  771.  mestic  contract,  and  gowemed  by 

Damages  tnav  be  recovered  in  Missouri  luci  leHtraitui.    Dyke  r.  Erie  Rail' 

courts  for  the  death  of  plaintiffs  decedent,  45  N.  Y.  113. 
under  statutes   of   sister  -States   founded       1  Boyce  v.  Wabash  Rt.  Co,  £3 1 

upon  the  same  general  policy  as  those  of  *.  c.,  JO  Am.  Rep.  730 ;  Morris  v.  < 

Missouri.     Stoeckman  v.  Terre   Haute  &  R.  I.,  etc.,  Ry.  Co,  65  Iowa,  717; 

Indianapolis  R.  R.  Co.,  [  ;  Mo.  App.  503.  Am.  Rep.  39:  Knight  c  West  Jers 

Where  a  South  Carolina  railroad  com-  Co,  tog  Pa.  .St.  zu>;  s.c,  56  Am.  B 

pany  was  allowed  to  extend  its  road  into  Boyce  v.  Wabash  Ry.  Co.,  63  I< 

Georgia  on  condition  that  suitson  all  claims  s.  c,  $0  Am.  Rep.  730 ;  Stoeckman 

against  it  might  be  brought  in  the  Gcor^a  Haute  &  Indianapolis  Ry.  Co,  t;li 

courts,  it  was  held  thai  a  South  Carolina  503;  Leonard  v.  Columbia  Steam 

administrator  might  bring  suit  in  a  Georgia  lion  Co,  84  N.  Y.  48 ;  s.  c,  38  A 

court  to  recover  the  penalty  provided  by  491. 

the  South  Carolina  statute  for  the  k'lling       The  Supreme  Court  ot  MinncM 

of  his  intestate.     South  Carolina  R.  R.  Co.  far  as  to  say  that  such  suit  ■■  tnair 

V.  Nil,  68  Ga.  571.    And  where  a  Georgia  although  there  be  no  correspotMling 

railroad  company  ran   its  road  into  Ala.  Herrini  v.  Minneapolis  A  .St.  Li 

bama,  and  there  killed  a  man,  it  was  held  Co,  31   Minn.  11 ;  s.  c,  47  Am.  R 

that  the  Alabama  administrator  might  bring  But  the  Minnesota  decisions  ai 


milling  an  action  by  an  administrator  for       A  South  Carolina  statute  provt 

injuries  resulting  in  the  death  of  the  intes-  no  special  contract  shall  limit  the< 

tate,  it  is  held  that  a  foreign  administrator  law  liability  of    "any  railroad    < 

cannot  maintain  such  an  action  where  the  within  this  Slate  for,  or  in  respeci 

law  of  the  State  of  his  appointment  pro-  goods  to  be  carried  and  conveyed  b 

hibited  him  from  so  doing.    Limekiller  v.  A  Virginia  corporation   lost,  in 

Hannibal  &  St.  Joseph  R.  R.  Co,  33  Kan.  goods  that  were  shipped,  and  bills  ( 

83;  s.  c,  M  Am.  Rep.  514.    And  it  was  limiting  the  liability  given  ■"  « — 

heldin  Vawteri-.Missouri  Pac.Ry.Co-,84  V—     ' ■'—  ■- ' 

Mo.  679;  8.  c,  54  Am.  Rep.  107,  that  an  " 
administrator  appointed  in  Missouri  cannot 
maintain  an  action  there  for  Ihc  death  oF 
his  intestate  in  Kansas,  such  action  being 
allowed  by  the  statute  of  Kansas,  but  not 
by  that  of  Missouri. 

,^^  action  is  maint.iinalile  in  New  York  required  to  report  annaally.  w 
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ONFLICT  OF  LAWS.         Wh 

Vages.  — It  seems  that  a  foreign  corporatiot* 
State  may  be  garnished  for  a  debt  due  to  a 
,  contracted  outside  of  that  State,  and  exempt 
he  State  where  the  defendant  and  garnishee 


itury,  the  con-  1  Burlington  &   Missouri  River   R.   R. 

to  hive  the  Co.  *.  Thompson,  31   Kan.  180 ;  a.  c,  47 

tulore  to  do  Am.  Kep.  407 ;    Itroadslrect  v.  Clark,  6j 

li  corporation  Iowa,  670.     But  if  wages  be  exempt  (rom 


:h  report  shall  Ibcm  ii<  another  jurisdiciton  wilt  not  pr«- 

hat  an  action  »ent  a  recovery  in  the  court  of  the  domicile 

the  company  and  of  the  contract.     Gilbert  v.  Black,  1 

on  ■  liability  Leg.  Chron.  131.    See  BroadsCreetv.Clarh, 

:,    cannot    be  6;  Iowa,  67a 

Derrickson  v.  However,  where  the  complaint  allesed 
&.  But  on  a  that  plaintiff  was  a  resident  householder 
thai  the  stock,  of  Indiana,  and  an  emjiloyee  of  a  railroad 
;aniied  there-  company  incorporated  in  the  State,  that  the 
le  to  creditors  defendant  was  also  a  resident  of  the  State. 
whole  oE  the  and  was  about  to  inslilule  proceedings  in 
id  in.  it  was  attachment  in  Illinois,  and  garnishee  the 
-ida  against  a  wages  due  the  plaintiff  from  his  employer, 
ity  rested  in  toprevent  plaintiff  from  availing  himselE  of 
e  nature  of  ■  the  exemption  laws  of  Indiana,  arestraining 
:  enforced  in  order  was  issued  forbidding  the  defendant 
fore  the  suit  from  the  prosecution  of  such  proceedings. 
lorida  court;  Wilson  v.  Joseph  (Ind.),  5  West.  Rep.ffii. 
nuon,  to  the  But  in  Stevens  v.  Brown,  ao  W.  Va.  4«o, 
ork  Court  of  where  an  Uhio  statute  making  it  a  misde- 
iction  of  the  meanor  for  a  citizen  of  that  State  to  assign, 
lat  weight  in  transfer,  or  send  out  of  the  Slate  for  col- 
issue,  and  to  lection,  a  claim  against  another  citizen  of 
K  of  the  suit  the  Stale,  which  cannot  be  there  collected 
ida.  Flash  V.  because  of  the  Ohio  exemption  law,  which 
law  was  set  up  as  a  defence,  it  was  held 
:d  by  persons  that  the  principles  of  inter-stale  comity  do 
icess  of  settle-  not  preclude  the  courts  of  West  Virginia 
their  interests  from  awarding  judgment  where  an  attempt 
lislrator,  and,  is  made  to  collect  such  a  claim  by  process 
ent  into  Ten-  of  garnishment  against  a  party  in  West 
invested  them  Virginia   owing    such    debtor.      And    in 

in  his  wife's  Mooncy  v.  Union  Pac.  R.  R.  Co.,  60  Iowa, 

and  bi«  wife  346,  the  plaintiff  and  defendant  were  resi- 

Tennessce  as  dents  in  Nebraska :  the  plaintiff  sued  de- 
to  the  funds,  fendarit  in  Iowa,  personal  service  being 
«a (Tenn.l. 93.  had  in  Nebraska;  and  a  railroad  corpora- 
has  inherited,  tiun,  operating  its  road  in  both  States, 
property  from  being  summoned  as  garnishee.  The  debt 
t  she  is  also  due  the  defendant  from  the  garnishee  was 
Louisiana,  and  for  labor  done  in  Nebraska,  in  which  State 
died  in  Ken-  defendant  was  in  the  habit  of  receiving  hi5 
note  executed  dues  from  the  garnishee.  Under  the  Ne- 
ludgment  may  braska  law,  the  debt  due  from  the  gar- 
in  Kentucky,  nishee  was  exempt  from  attachment,  and 
e  common-law  the  court  held  that  the  suit  could  be  main- 
tlicable  tained,  and  the  garnishee  charged. 
ntucky.  Bui  it  was  recently  held  by  the  Supretnc 
red  against  her  Court  of  Iowa  Ihat  in  garnishment^  pro- 
e  assets  which  ceedings  in  thai  State,  the  exemption' laws 
iband.  Wads-  of  the  State  where  the  contract  creating 
.  Rep.  447,  the  garnishee's  debt  was  made,  will  proteci 
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2.  Conflict  of  Jurisdiction.  —  A  State  legislature  cannot 
suspend  process  in  the  federal  courts  as  to  its  citizens ;  ^  nor  can  a 

State  court  enjoin  an  action  in  the  circuit  court  of  the  United 
States.*  And  the  circuit  court  of  the  United  States  cannot  inter- 
fere in  any  way  with  the  jurisdiction  of  the  courts  of  a  State,* 
except  in  matters  of  bankruptcy.^     Neither  can  the  jurisdiction 

neither  the  defendant  nor  the  garnishee,  not  interfere  on  the  ground  that  the  State 

Broadstreet  v,  Clark,  6j  Iowa,  670.  court  was  imposed  upon.     Attleboroagh 

In  a  case  in  the  United  States  District  Bank  v»  North-western  Manuf.  &  Car.  Co., 

Court  for  the  Southern  District  of  New  28  Fed.  Rep.  113.    Hut  it  was  recently  held 

York,  on  a  seaman's  libel  of  a  propeller  for  where,  pending  a  sale  for  A.*8  l)enefit  on 

wages,  it  appeared  that  before  answer  her  a  marshaPs  >f. /a.,  of  a  judgment  recovered 

owner  had  been  garnisheed  in  a  Massachu-  by  B.,  B.  died,  and  it  was  held  that  the 

setts  State  court,  and  under  its  judgment  federal   court,  on  motion,  would  suspend 

compelled  to  pay  the  same.    In  the  first  the  sale,  and  permit  administration  by  the 

United  States  circuit  such  wages  have  been  probate  court.     Kio   Grande   Ry.  Co.  v, 

held  liable  to  attachment  at  common  law :  Gomila,  28  Fed.  Rep.  3^7. 

it  has  been  held  otherwise  in  the  second.  The  United  States  Circuit  Court  cannot 

In  this  case  the  court  said  that  in  absence  issue  an    injunction  to  prevent  a  police 

of  any  decision  of  the  United  States  Su-  officer  of  a  city  from  serving  warrants  of 

preme  Court    settling    the    question,  the  arrest  issued  by  a  State  court  for  violation 

Massachusetts  court's  judgment  should,  by  of  city  ordinances,  claimed  to  be  :n  contra- 

comity  (as  well  as  by  the  admiralty  rule  to  vention  of  the  fourteenth  amendment  of 

do  equity),  be  recognized,  and  the  amount  the   United  States  Constitution,  and  the 

so  paid  be  allowed  as  a  credit  against  the  treaty  with  China.    Yick  Wo  v.  Crowley, 

libel lant*s  claim.    The  City  of  New  Bed-  26  Fed.  Rep.  207. 

ford,  20  Fed.  Rep.  57.  Where  a  person,  while   in  attendance 

1  Babcock  v,  Weston,  i  Gall.  C.  C.  168.  upon  the  federal  court  as  a  witness,  was 
The  service  of  process  under  the  United  served  with  a  writ  of  garnishment  from  a 

States  cannot  be  interrupted  by  the  arrest  State  court,  it  was  held  that  the  plaintiff 
of  the  officer,  or  person  aiding  him,  or  in  in  such  writ  could  not  be  restrained  from 
any  other  manner,  by  means  of  State  pro-  proceeding  in  the  State  court,  nor  be  pun- 
cess.  United  States  z/.  Morris,  2  Am.  L.  R.  ished  as  for  a  contempt  of  the  federal 
348.  And  a  State  court  cannot  enjoin  col-  court.  Ex  parte  Schulenberg,  25  Fed. 
lection  of  a  tax  ordered  by  a  federal  court  Rep.  211.  And  where  lands  were  sold  by 
to  pa)r  a  judgment  of  that  court.  Gaines  order  of  the  bankrupt  court,  the  sale  con- 
V.  Springer,  46  Ark.  ^02.  firmed,  and  the  conveyance  made  by  the 

2  Schuyler  v.  Pelissier,  3  £dw.  Ch.  assignee,  it  was  held  that  the  court  was 
<N.  Y.)  191 ;  Coster  r.  Griswold,  4  £dw.  without  power  to  enjoin  a  sale  of  the  same 
Ch.  (N.  Y.)  364.  Nor  one  in  a  court  of  land  under  an  order  of  the  same  court, 
another  State.    Mead  v,  Merritt,  2  Paige  Sargent  r.  Helton,  115  U.  S.  348. 

Ch.  (N.  v.)  402;  Burgess  v.  Smith,  2  Barb.  4  U.  S.  Rev.  Stat.  §  720.    See  Sargent 

Ch.  (N.  Y.)  276.  V,  Helton,  115  U.  S.  348. 

3  Ex  parte  Cabrera,  i  Wash.  C.  C.  232.  Pending  a  suit  in  a  State  court  to  enforce 
Where  the  State  statute  provides  a  a  statutory  lien  on  mortgaged  railroad  prop- 
method  of  ousting  a  railroad  company  from  ertVt  foreclosure  proceedings  were  instituted 
land  for  which  it  nas  not  paid  damages,  the  in  the  federal  court,  and  a  receiver  there 
federal  court  will  not  direct  this  to  be  done  appointed.  Without  leave  of  the  federal 
by  the  marshal.  Reed  v,  Chicago,  Milwau-  court,  the  State-court  suit  was  prosecuted 
kee,  etc.,  Ry.  Co.  25  Fed.  Rep.  886.  And  to  a  judgment  declaring  lien.  It  was  held 
where  the  law  affords  an  adequate  remedy,  that  the  federal  court  would  not  entertain 
the  federal  court,  sitting  in  ecjuity,  will  not  a  petition  to  have  this  lien  declared  para- 
entertain  a  case  cognizable  in  the  equity  mount  to  the  lien  of  the  mortgage.  Blair 
courts  of  the  State  under  a  State  statute,  v.  St.  Louis,  Hannibal,  etc.,  R.  R.  Co.,  25 
Whiteheads.  Entwhistle,  27  Fed.  Rep.  778.  Fed.  Rep.  2. 

Federal  courts  will  not  enjoin  action.  Where  an  Indian  convicted  of  man- 
under  ]3roceedings  had  in  the  State  court,  slaughter,  in  the  United  States  District 
at  the  instance  of  one  who  was  a  party  to  Court  of  Alaska  was  sentenced,  under  the 
those  proceedings,  and  who  might  have  Oregon  statute,  to  a  more  onerous  punish- 
contested  his  case  there.  Del  Valle  v.  ment  than  United  States  Act  of  March  3, 
Welsh,  28  Fed.  Rep.  342.  And  where  a  1875,  defining  the  punishment  in  the  case 
State  court  of  competent  jurisdiction  has  of  one  convicted  of  manslaughter  in  any 
possession  of  the  r<rj,  the  federal  court  can-  court  of  the  United  States  warranted,  it 
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of  the  federal  courts  over  controversies  between  citizens  of  differ- 
ent States  be  impaired  by  the  laws  of  the  States,  which  prescribe 
the  modes  of  redress  in  their  own  courts,  or  which  regulate  the 
distribution  of  their  judicial  power.* 

3.  Concurrent  Jurisdiction.  —  Where  concurrent  jurisdiction 
may  be  exercised  by  the  federal  and  State  courts,  the  court  which 
first  takes  jurisdiction  can  be  interfered  with  by  no  other,  whether 
State  or  federal.* 

was  held  erroneous,  that  the  federal  law  ment,  the  loss  was  adjusted.    A.  assigned 

governed.    Kie  v.  United  States,  27  Fed.  the  claim  to  B.,  a  resident  of  Michigan  ;  B. 

^cp*  35''  9,yi^di  the  corporation,  and  recovered  jud^- 

1  Hyde  v.  Stone,  20  How.  (U.  S.)  170;  ment  before  the  rendition  of  the  Illinois 

Watson  ».  Tarpley,  18  How.  (U.  S.)  517.  judgment.    On  motion  before  the  district 

Thus  a  State  law,  barring  all  actions  judge  to  vacate  the  stay,  it  was  held  that 

against  the  personal  representatives  of  one  the  motion  should  be  denied  without  costs,, 

judicially  declared    insolvent,  cannot    b6  and  without  prejudice  to  the  right  to  renew 

pleaded  in  bar  to  an  action  by  a  citizen  of  the  motion  when  the  circuit  justice  should 

another  State,  in  a  federal  court.    Suydam  preside.    Connor  v,  Hanover  Ins.  Co.,  20 

V.  Broadnax,   14  Pet.  (U.  S.)  67;    Union  Fed.  Kep.  549. 

Bank  of  Tennessee  v.  Jolly  Admrs.   18  Habeas  Gorpus.  —  A  State  court  has  not 

How.  (U.  S.)  503.    And  State  exemption  power  to  remove,  by  writ  of  habios  cor- 

laws  have  no  application  to  process  out  of  pus^  a  defendant  in  custody  of  a  federal 

a  federal  court.    Lloyd  v,  Yost,  4  Phila.  court.    Norris  v,  Newton,  5  McL.  C.  C.  92 ; 

(Pa.)  42  United  States  v.  Rector,  2  Am.  L.  R.  174; 

A  State  law  abolishing  resulting  trusts  Ableman  v.  Booth,  21  How.  tU.  S.)  506^ 
does  not  affect  the  right  of  one  for  whom  Veremaitre's  Case  (N.  Y.),  9  N.  Y.  Leg. 
public  lands  were  purchased  by  an  agent  obs.  120,  Ex  parte  Sifford,  5  Am.  L.  K. 
to  call  on  the  agent  to  account,  as  trustee,  65^.  \Vhere  an  attempt  is  made  to  do  so, 
in  a  federal  court.  Irvine  v,  Marshall,  20  it  is  the  duty  of  the  marshal  to  make  re- 
How.  (U.  S.)  558.  turn  to  such  writ,  but  not   to   obey  it. 

XHsehargeof  Prifonmn.  —  A  State  judge  Ableman  v.  Booth,  21  How.  (U.  S.)  jo6; 
has  no  power  to  discharge  from  arrest,  Veremaitre's  Case  (N.  *Y.),  o  N.  Y.  Leg. 
under  the  insolvent  law,  a  prisoner  arrested  obs.  129 ;  Ex  parte  Sifford,  q  Am.  L  R.  6J9. 
under  federal  process.  Duncan  v.  Kline-  Where  a  homicide  is  punishable  both  by 
felter,  5  Watts  (Pa.),  141.  And  a  person  the  State  and  federal  laws,  and  the  circuit 
in  custody  under  a  capias  ad  satisfaciendum  court  first  acquires  jurisdiction,  the  prison- 
issued  under  the  authority  of  the  circuit  ers  will  not  be  discharged  on  habeas  carpus 
court  cannot  legally  be  discharged  from  from  a  State  prosecution  whilst  the  pro- 
imprisonment  by  a  State  officer  acting  ceedings  in  the  circuit  court  are  penaing 
•  under  a  State  insolvent  law.  McNutt  v.  and  undetermined.  People  v.  Sheriff  of 
Blond,  2  How.  (U.  S.)  i ;  Duncan  v.  Darst,  Westchester,  i  Park.  (N.  Y.)  659 ;  s.  c  10 
I  How.  (U.  S.)  301  ;  Sadlier  v.  Fallen,  2  N.  Y.  Leg.  obs.  298.  Where  the  State 
Curt.  C.  C.  190.  And  a  prisoner  held  by  and  federau  courts  have  jurisdiction  to  pun- 
a  United  States  marshal  under  federal  ish  the  same  act,  the  prisoner  must  plead 
process  for  the  purpose  of  extradition  can*  a  conviction  in  one  jurisdiction  as  a  bar  to 
not  be  discharged  by  a  State  court.  People  a  further  proceeding  in  the  other.  People 
V.  Fiske,  45  How.  (N.  Y.)  Pr.  294.  On  v.  Sheriff  of  Westchester,  i  Park.  (N.  V.) 
the  other  hand,  where  a  person  is  in  cus-  659;  s.  c,  10  N.  Y.  Leg.  obs.  298. 
tody  under  State  authority,  a  federal  court  A  federal  court  has  power,  on  habeas 
has  no  power  to  take  the  accused  from  cwpus^  to  discharge  one  of  its  officers, 
such  custody.  Norris  v,  Newton,  5  McL.  who  has  been  arrested  on  State  process, 
C.  C.  92 ;  United  States  v.  Rector,  2  Am.  for  his  conduct  in  executing  a  writ  issued 
'  L.  Reg.  174.  under  federal  authority;  ^jr /cir/^ Jenkins, 

A    New    York   corporation    insured   a  2  Wall.  Jr.  C.  C.  521.    But  a  federal  court 

house  in  Michigan  for  A.,  a  resident  of  has  no  power  to    discharge    one   of   its 

that  State.    After  the  loss,  and  before  its  officers  from  arrest  under  State  process, 

adjustment,  a  creditor  of  A.,  a  resident  of  unless  a  purpose  to  disregard  an  act  of 

Illinois,  there  sued  A.,  and  garnished  the  Congress  be  apparent  on  the  face  of  the 

fund,  the  corporation  doing  business    in  proceedings ;  it  has  no  right  to  go  behind 

Illinois.    No  service  was  had  on  A.,  but  the  return  to  a  habeas  corpus.     Thomas 

judgment  was  taken  against  the  cor]K>ra-  v,  Crossin,  5  Clark  (Pa.)i  328. 

tion.     Before  the  rendition  of  this  judg-  2  Ex  parte  Robinson,  6  McL.  C.   C. 
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Where  the  court  of  admiralty  has  acquired  jurisdiction,  and  the 
marshal  is  in  possession,  a  State  court  cannot  interfere  therewith 
by  the  appointment  of  a  receiver ;  but  the  court  may  appoint  a 
receiver  to  represent  creditors  in  the  admiralty  court  as  to  the 
surplus :  ^  and  where  a  vessel  has  been  seized  under  State  process, 
it  is  not  subsequently  open  to  attachment,  by  process  from  the 
admiralty,  for  seamen's  wages;'  but  the  latter  may  interfere  in 
the  State  court  for  the  protection  of  their  interest.* 

Although  it  is  true  that  the  admiralty  has  exclusive  jurisdiction 

355  >  Putney  tr.  The  Celestine,  4  Am.  L.  J.  prerae  Court.    Ruthven  v.  Patten,  i  Rob. 

184.  (N.  Y.)  416;  s.  c,  2  Abb.  Pr.  (N.  S.)  121. 

In  cases  of  concurrent  jurisdiction  in  the  Under  their  constitutions,  the  courts  of 

State  and  federal  courts,  the  latter  have  Minnesota  and  Wisconsin  have  concurrent 

no  discretion  to  refuse  jurisdiction,  in  order  jurisdiction  on  the  St.  Croix  River,  a  com- 

to  prevent  a  collision  of  authority.     Wad-  mon  hichway.    An  action,  therefore,  to  re- 

leigh  V,  Veazie,  3  Sum.  C.  C.  165.  cover  cutmages  for  an  injury  occurring  on 

where  two  suits  are  commenced  in  dif-  the  Wisconsin  side  of  the  river  channel, 

ferent  courts,  and  the  parties  and  the  sub>  may  be  brought  in  a  Minnesota  court.  Op- 

ject-matter  are  the  same  in  each,  that  which  sahl  v,  Tudd,  30  Minn.  126. 

first  has  jurisdiction  should  dispose  of  the  The  Supreme  Court  of  Missouri  has  ap- 

whole    matter.     McCarthy  v.   Peake,   18  pelate  jurisdiction  of  cases  involving  ques- 

How.  (N.  Y.)  Pr.  138;  s.  c,  9  Abb.  (N.  Y.)  tions  ot  concurrent  jurisdiction  of  Missouri 

Pr.  164.    And  where  a  committee  has  been  and   Illinois  over  the   Mississippi  River, 

appointed  of   the  estate  of   an  habitual  and  of  thd  construction  of  provisions  in  the 

drunkard,  aitother  court  will  not,  by  the  ap-  constitution  of  Missouri.     Sanders  v.  St. 

pointment  of  a  receiver  in  a  creditor's  suit,  Louis  &  New  Orleans  Anchor  Line  (Mo. 

take  the  property  out  of  the  hands  of  the  App.),  4  West  Rep.  266. 

committee.     Niblo  v.  Harrison,  9  Bosw.  1  Thompson  v.  Van  Vechten,  5  Duer 

<N.  Y.)  668.  (N.  Y.),  618. 

The  jurisdiction  of  the  United  States  Where  a  vessel,  after  being  attached  on 

courts  previousl]^  acquired  cannot  be  ousted  process  out  of  the  admiralty,  is  fraudulent- 

by  proceedings  in  insolvency  under  State  ly  removed  beyond  the  jurisdiction,  and 

laws  when  the  parties  invoking  the  Juris-  there  attached  on  State  process^  the  latter 

<liction  have  not  participated  in  the  msol-  will  not  hold  the  property  against  a  claim 

vency  proceedings.    Suvdam  v,  Broadnax,  by  the  marshal.    The  Joseph  Gorfaam,  7 

14  Pet.  (U.  S.)  67;  McMicken  v.  Perin,  18  Law  Rep.  135. 

How.  (U.  S.)  507  ;    Green  v.  Creighton,  In  trespass  against  a  collector  of  customs 

23  How.  (U.  S.)  90;  Claflin  v,  Lisso,  4  for  seizing  the  plaintiff's  vessel,  where  the 

Wood,  C.  C.  252 ;  s.  c,  16  Fed.  Rep.  897.  proceedings  on  the  libel  in  the  federal  court 

And  whenever  the  State  court  acquires  have  been  unnecessarily  delayed,  the  State 

possession  and  control  of  the  insolvent  court  will  not  grant  an  indefinite  stay  of 

debtor's  property,  it  has  the  unquestioned  proceedings,  until  the  libel  has  been  dis- 

power  to  dispose  of  it  and  give  a  good  posed  of.   Hoytv.  Ge]ston,8  Johns.  (K.  Y.) 

title.     To  this  extent  the  State  law  is  a  79.    SeeGelston  v.  Hoyt,  3  Wheat.  (U.S.) 

rule  of  property.     Burt  v.  Keyes,  i  Flipp.  24d 

C.  C.  61.  2  Tavlor  V,  Carryl.  20  How.    (U.  S.) 

A  federal  suit  will  not  be  stayed  until  a  583;  Tne  Oliver  Jordan,  2  Curt.  C.  C.  414; 

suit,  subsequently  commenced  between  the  Tlie  Robert  Fulton,  i  Paine,  C.  C.  620 ;  Earl 

same  parties  in  the  State  court,  involving  v.  Raymond,  4  McL.  C.  C.  233 ;  Fisher  v, 

someof  the  same  questions,  shall  have  been  The   Plymouth,   2  Inter.   Rev.   Rec.  109; 

determined.    Sharon  v.  Hill,  26  Fed.  Rep.  Certain  Logs  of  Mahogany,  2  Sumn.  C.  C. 

(N.  Y.)  337.  589;  McLelland  v.  The  Robert  Morris,  2 

The  court  will  not  attach  a  sheriff,  who  Penn.  L.  J.  493 ;   Taylor  v.  The  Royal 

has  paid  the  proceeds  of  an  execution  into  Saxon,  i  Wall.  Jr.  C.  C.  311 ;  Wall  v.  The 

the  court  of   bankruptcy,  in  accordance  Royal  Saxon,  2  Am.  L.R.  324;  The  Gazelle, 

with  its  order  to  that  effect.     Pelton  v.  1  Sprague  (U.  S.),  D.  C.  378;  The  Julia 

Uhlinger,  i  Weekly  Notes  of  Cases,  37.  Ann,  i  Sprasue  (U.  S.),  D.  C.  3S2;  The 

Where  the  Supreme  Court  reverses  the  John  Richards,  Newb.  Adm.  73. 

decree  of  a  surrogate,  another  court  of  co*  3  Taylor  v,  Carryl,  24  Pa.  St.  349;  s.  c^ 

ordinate  jurisdiction  cannot  inquire  into  2  Am.  L.  Reg.  ;m;  affirmed  by  the  SopreBoe 

the  grounds  of  the  reversal :  redress  for  any  Court  of  the  United  States,  in  10  How* 

error  therein  must  be  sought  in  the  Su-  (U.S.)  583. 
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of  suits  on  ransom  bills,  yet  an  action  at  common  law  may  be 
sustained  on  a  bill  of  exchange  given  as  collateral  to  a  ransom, 
although  the  consideration  appears  on  the  face  of  the  bill ;  and  in 
a  common-law  court  the  lawfulness  of  the  capture  cannot  be 
questioned.* 

4.  Priority,  Levies,  and.  Attachments.  — Where  executions 
issue  from  a  State  court,  and  from  a  court  of  the  United  States, 
if  there  be  no  lien  by  judgment,  the  one  under  which  the  first 
seizure  is  made  must  prevail.' 

6.  Fordgn  Judgments.  —  Foreign  judgments  are  either  in  rem  or 
in  personam?  In  order  that  a  judgment  may  be  valid  and  en- 
titled to  the  recognition  of  foreign  tribunals,  it  is  indispensable 
that  the  court  pronouncing  the  judgment  should  have  a  lawful 
jurisdiction  over  the  case,  over  the  subject  of  the  action,  and  over 
the  parties  to  the  action ;  that  the  court  had  such  jurisdiction 


n 


1  Maisonnaire  v,  Keating,  2  Gall.  C.  C.  notwithstanding  a  prior  levy  by  the  slieriff. 

The  execution  creditors  mvst  litigate  the 

Brown  v,  Clarke,  4  How.  (U.  S.)  4;  appropriation  of  the  proceeds.    Duncan  v. 

PuHiam  9.  Osborne,  17  How.  (U.  S.)  471.  McCumber,  2  W.  &  S.  (Pa.)  264. 

Where  amarshalandsheriff  have  process  8  Story,  Con£.  L.  §  584*     See  also  3 

of  execution  against  the  same  defendant,  Burge,  Comm.  on  Col.  &  For.  Law,  pt.  2, 

the  proceeds  of  his  ^oods  will  be  treated  ch.  24,  pp.  1014  to  1080 ;  a  Smith,  Lead, 

as  if  but  one  jurisdiction  existed ;  and,  after  Cas.  (2a  ed.)  4^6  n. 

satisfying  the  execution  under  which  the  Some  divide  judgments  into  three  classes; 

sale  took  place,  the  surplus  will  be  awarded  to  wit,  {\)tn  rem^  (2)  in  personam^  and 

to  the  plaintiff  in  the  other  writ.    Bayard  (3)  mixed,  in  rem  and  in  personam.    See 

9.  Bayard,  5  Pa.  L.  J.  160;  Azcarati  v.  Fits-  Burcundus,  Tract.  3  n.  i,  2,  pp.  84, 85;  i 

Simmons,  3  Wash.  C.  C.  13^  BouTlenois,  obs.  25,  p.  602. 

Where  personal  property  is  levied  on  by  Vattel  sa3rs  that  it  is  the  province  oC 

the  marshal,  by  virtue  of  mesne  process  every  sovereignty  to  administer  justice  in 

out  of  a  federal  court,  it  cannot  be  taken  all  places  within  its  own  territory  and  under 

out  of  his  possession  by  a  sheriff,  under  a  its  own  jurisdiction,  to  take  cognizance  of 

replevin  from  a  State  court.    Freeman  v.  the  crimes  committed  there,  and  of  the 

Howe,  24  How.  (U.  S.)  450;  Buck  v.  Col*  controversies  that  arise  within  it,  and  says 

bath,  3  Wall.  (U.  S.)  33^    And  after  action  that,  in  consequence  of  this  right  of  juris- 

commenced  in  a  federal  court,  the  claim  in  diction,  the  decision  made  by  the  judge  of 

suit  cannot  be  attached,  by  process  out  of  the  place  within  the  extent  of  his  authority 

a  State  court.    Wallace  v.  McConnell,  13  ought  to  be  respected  and  take  effect,  even 

Pet.  (U.  S.)  136.  in  foreign  countries.     Vattel,  b.  2,  ch.  7, 

Personal  property  levied  on  by  a  sheriff,  §§  84,  85.    But  this  doctrine  has  not  been 

under  State  process,  is  in  the  custody  of  generally  accepted.    See  Story,  Confl.  L. 

the  law,  and  cannot  be  again  taken  in  ex^  §  586. 

cution  by  the  marshal,  under  federal  process.  Lord  Karnes,  in  his  work  on  equity  (see 

Hagan  v.  Lucas,  10  Pet.  (U.  S.)  400;  Tay-  2  Karnes,  £q.  3d  ed.  365),  makes  another 

lor  v^  Carryl,  20  How.  (U.  S.)  5183.  distinction  as  to  foreign  judgments;  namely. 

An  attachment  issued  by  a  justice  will  **  Suits  sustaining  and  suits  dismissing  a 
not  prevail  against  an  execution  from  a  claim."  He  says,  "  A  foreign  suit  sustain* 
court  of  record  unless  an  actual  levy  was  ing  the  claim  is  not  one  of  those  universal 
previously  made  under  the  attachment,  titles  which  ought  to  be  made  effectual 
Ray  V.  Harcourt,  19  Wend.  (N.  Y.)  495.  everywhere.  It  is  a  title  that  depends  on 
And  where  a  sheriff  makes  a  general  levy,  the  authority  of  the  court  whence  it  issued, 
after  the  lien  of  a  constable's  execution  has  and  therefore  has  no  coercive  authority 
expired,  and  sets  aside  to  the  defendant,  extra  terrOorium^  But  this  seems  to  be 
under  the  exemption  law,  the  goods  on  a  refinement  of  distinctions  not  warranted 
which  the  constable  had  levied,  the  issuing  by  the  ancient  common  law,  and  not  san^ 
of  a  second  execution  g^ves  the  latter  no  tioned  by  the  modem  decisions.  See  Gel- 
claim  on  the  proceeds.  Ebert  v,  Allen,  i  ston  v.  Hoyt,  13  John.  (N.  Y.)  561 ;  Gelston 
Leg.  Gas.  Rep.  133.  v.  Hoyt,  3  Wheat.  (U.  S.)  246;  the  Bennet, 

A  constable's  sue  conveys  a  good  title,  i  Dodson,  175, 180;  Starkie,  £v.  pt.  2,  {  8a 
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must  be  clearly  shown  ;^  and  if  the  jurisdiction  fails  in  either  of 
these  respects,  the  judgment  will  be  a  nullity,  without  obligation, 
and  not  entitled  to  be  respected  or  enforced  beyond  the  jurisdic* 
tion  of  the  court  rendering  it,  whether  the  judgment  be  in  rem  or 
in  personam,^ 

I.  Judgments  in  Rem.  —  Where  the  matter  in  controversy  is 
immovable  property,  or  land,  the  judgment  pronounced  in  the 
forum  ret  sitce  is  of^  universal  obligation  as  to  all  matters  of  right 
and  title  which  it  professes  to  determine ;  but  a  foreign  judgment 
relating  thereto  will  be  of  no  obligation.'  And  the  same  principle 
applies  to  all  proceedings  in  rem  against  movable  property  within 
the  jurisdiction  of  the  court  pronouncing  the  judgment.*  But 
the  judgment  must  be  bona  fide,  and  without  fraud ;  for  if  fraud 
intervenes,  it  will  avoid  the  force  and  validity  of  the  judgment, 
however  well   founded   the  jurisdiction.*     But   fraud,  practised 

1  Smithtf.  Mutual  Life  Ins.  Co.,  14  Allen  v,  Hoyt,  3  Wheat  (U.  S.)  246;  Williams 

(Mass.),  339;  Ferguson  t^.  Mahon,  11  Ad.  v.  Armroyd,  7  Cr.  (U.  S.)  423;   Rose  v. 

&  £1.  179,  182,  183;  I  Boullenois,  obs.  25,  Himley,  4  Cr.  (U.  S.)   241;    Hudson  v. 

pp.  6i8--620.  Guestier,  4  Cr.  (U.  S.)  293;  The  Mary,  9 

The  judgment  of  a  competent  Spanish  Cr.  (U.  S.)   126,   142-140;   Bradstreet  v, 

court  having  jurisdiction  of  the  case,  made  Neptune  Ins.  Co.  3  Sumn.  C.  C.  600;  s.  c.,. 

after  the  cession  of  Louisiana  but  whilst  2  Law  Rep.  262,  264,  265;  Peters  v.  The 

the  country,  though  ceded,  was,  de  facto^  Warren  Ins.  Co.,  3  Sumn.  C.  C.  380;  s.  c, 

in  the  possession  of  Spain,  and  subject  to  l  Law  Rep.  222;  Magoun  v.  New  England. 

Spanisn  law,  is  valid  so  far  as  it  affects  Ins.  Co.,  i  Story,  C.  C.  157;  s.  c,  3  Law 

the  private  rights  of  the  parties.    Keene  Rep.  127, 130, 131 ;  The  Mary  Anne,  i  Ware 

V,  McDonoush,  8  Pet.  (U.  S.)  308.  (U.  S.),  D.  C.  104;  Whitney  v,  Walsh,  i 

8  Rose  v.  llimley,  4Cr.  (U.  S.)269,270;  Cush.   (Mas&)  29;  Barrow  v.   West,   23 

Andrews  v.  IIerriot,4  Cow.  (N.  Y.)  524  n. ;  Pick.  (Mass.)  270;  Monroe  v.  Douglas,  4 

Shumway    v.  Stillman,  6  Wend.   (N.Y.)  Sandf.  Ch.  (N.  Y.)  179;  Andrews  v.  Her- 

^7;    Noyes  v.  Butler,  6  Barb.  (N.   Y.)  riot,  4  Cow.  (N.  Y.)  520,  and  n. ;  Grant  p. 

013;  Middlesex  Bank  v.  Butman,  20  Me.  McLachlin,  4  Johns.  (N.  Y.)  3^;  Blad  9. 

19 ;  Hall  V.  Williams, 6  Pick.  (Mass.)  232 ;  Bamfield,  3  Swanst.  604,  6oq ;  Castrique  v. 

Woodward  v.  Tremere,  6  Pick.  (Mass.)  Imrie,  L.  R.  4  H.  L.  414;  Iiarmer  v.  Bell, 

354 ;   Bissell  v,  Briff|;s,  9  Mass.  462 ;  Bu-  7  Moore,  P.  C.  267 ;    s.  c,  22  £ng.  L.  & 

chanan  v.  Rucker,  9  Last,  192 ;  Don  p.  Lipp-  £q.  62. 

mann,  5  Clark  &  binn.,  i,  20,  21 ;  Cavan  v.       5  Magoun  v.  The  New  England  Ins.  Co., 

Stewart,  i  Stark.  525;  Thornton  t^.  Jenyns,  i  Story,  C.  C.  157;  s.  c,  3  Law.  Rep.  127, 

II  Ad.  &  El.  179,  182,  183,  I  Stark,  Ev.  130,  131 ;  Bradstreet  v.  tne  Neptune  Ins. 

pt.  2,  p.  214,  sec.  68;  Henry  on  For.  Law,  Co.,  3  Sumn.  C.  C.  600;  s.  c,  2  Law  Rep. 

18,  n.  23,  73 ;  Story,  Confl.  L.  sees.  539,  262,  264, 26^ ;  Duchess  of  Kingston's  Case, 

546,  547,  58a  II  State  Trials,  261,  262;  s.  c,  20  Howell's 

But  if  the  judgment  of  a  foreign  court  State  Trials,  3S5,  5^8,  n. ;    Bowles  v,  Orr, 

contravenes  the  universal  principle  in  ref-  i  Younge  &  C.  464 ;   Starkie,  £v.  pt.  2, 

erence  to  the  lex  loci  contractus^  it  will  not  sees.  77,  79,  83 ;   Harg.  Law  Tracts,  449, 

be  treated  as  conclusive  in  the  courts  of  479,  483. 

the  State  or  country  whose  laws  have  been       It  must  appear  that  the  proceedings  upon 

thus  disregarded.    Dias  v.  Morrell,  2  U.  S.  which  the  judgment  is  founded  were  reg- 

Law  Mag.  431 ;  Loreilhe  v,  Dias,  2  U.  S.  ular,  and  that  the  parties  interested  in  rem 

Law  Mag.  433.  had  notice  of   the    proceedings,  and   an 

3  See  Cammell  v,  Sewell,  5  H.  &  N.  opportunity  to  appear  and  defend  their  in- 
728;  Rafael  z/.  Verelst,  2  W.  Black.  1058;  terests,  either  personally  or  by  representa- 
Story,  Confl.  L.  §§  362  n.  3,  532,  34^,  551,  tive,  before  the  judgment  was  pronounced* 
C91;  I  Boullenois,  obs.  2^  pp.  618,  019,  Bradstreet  z^.  the  Neptune  Ins.  Co.,  j  Sumn. . 
623;  I  Hertii  Opera,  debollis,  §  4,  n.  7^  pp.  C.  C.  600;  s.  c,  2  Law  Rep.  263;  Magoun 
153,  154 ;  J.  Voet,  ad.  Pand.  torn,  i,  liD.  42,  v.  The  New  England  Ins.  Co.,  i  Story,  C.  C. 
tit.  I,  n.  41,  p.  788.  157  ;  s.  c,  3  Law  Rep.  127.  130;  Monroe  v. 

4  French  r.  Hall,  9  N.  H.  137;  Croud-  Douglas,  4  Sandf.  Ch.  (N.Y.)  180;  Sawyerr. 
son  V.  Leonard,  4  Cr.  (U.  S.)  434;  Gelston  Maine  Fire  &  Marine  Ins.  Co.,  12  Mass.  291.  - 
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in  the  recovery  of  a  judgment,  cannot  be  pleaded  in  an  action 
thereon  brought  in  another  State,  unless  such  a  defence  could 
be  made  in  the  courts  of  the  State  where  the  judgment  was 
rendered.* 

Proceedings  by  a  creditor,  against  the  personal  property  of  a 
debtor  in  the  hands  of  a  third  person,  or  against  debts  due  to  him 
by  such  third  person,  are  treated  as  in  some  sense  proceedings  in 
refHy  and  are  regarded  as  entitled  to  the  same  consideration  as 
proceedings  in  rem,'^  In  such  cases  the  existence  of  the  property 
seized,  or  the  debt  garnisheed  within  the  territory,  constitutes  just 
grounds  of  proceeding  to  enforce  the  rights  of  the  plaintiff  and 
discharging  his  debt,  —  at  least,  so  far  as  the  property  or  debt  will 
do  so.®  If  the  defendant  does  not  appear  in  the  suit,  the  proceed- 
ings will  be  regarded  as  a  proceeding  in  rem,  and  the  judgment 
will  bind  the  property  or  debt,  but  will  not  be  binding  upon  the 
debtor  as  a  decree  in  personam  would  be.* 

*  Such  judgments  are  held  conclusive  in  England,  not  only  in 
rem^  but  also  as  to  all  the  points  and  facts  which  are  directly  or 
incidentally  decided ;  *  but  in  the  United  States  the  rule  is  not 
uniform,  some  of  the  States  holding  that  they  are  conclusive  only 
in  rem,  and  may  be  controverted  as  to  all  the  incidental  grounds 
and  facts  on  which  they  profess  to  be  founded,  while  others  follow 
the  English  courts.* 

1  Barras  v,  Bidwell,  3  Wood,  C.  C.  5.  bert  v.  Black,  i  Les.  Chron.  1-12;  Wilson 
And  a  bill  in  equity  for  art  injunction  v.  Joseph  (Ind.)»^  West.  Rep.  651;  Stevens 
against  the  use  in  New  Hampshire  of  a  v.  Brown,  20  W.  Va.450;  Mooney  v.  Union 
judgment  rendered  in  another  State,  cannot  Pac.  R.  R.  Co.,  60  Iowa,  346;  Tne  City  of 
DC  maintained  on  the  ground  that  the  judg-  New  Bedford,  20  Fed.  Rep.  57 ;  also  supra^ 
ment  was  obtained  by  false  and  fraudulent  4|  'f  ^* 
testimony.  Metcalf  v,  Gilmore,  59  N.  U.  8  Story,  Conf).  L.  sec  549. 
417;  s.  c,  47  Am.  Rep.  217.  4  See  Ewer  v.  Coffin,  i  Cush.  (Mass.^ 
8  These  proceedings  are  processes  of  24;  Rangely  v.  Webster,  11  N.  H.  299; 
foreign  attachment,  or  garnishment,  or  trus-  McVicker  v.  Beedy,  31  Me.  w ;  Phelps  v, 
tee  process.  Story  saj^s  that  in  this  class  Ilolker,  i  Dall.  (U.  S.)  201;  Kilbum  v. 
of  cases  "we  are  especially  to  bear  in  mmd  Woodworth,  5  Johns.  (N.  Y.)  37;  Robin- 
that,  to  make  any  judgment  effectual,  the  son  v.  Ward,  8  Johns.  (N.  Y.)  SiS;  Paw- 
court  must  possess  and  exercise  the  rightful  ling  v.  Bird's  £x*rs,  13  Johns.  (N.  Y.)  192 ; 
jurisdiction  over  the  res,  and  also  over  the  Bissell  v.  Bri&[gs,  9  Mass.  462;  3  Burge, 
person,  at  least  so  far  as  the  res  is  con-  Comm.  on  Col.  &  For.  Law,  pt.  2,  ch.  24, 
cemed;  otherwise  it  will  be  disregarded,  pp.  1016-1019.  CVwrAzr^  Taylor  Zf.  Phelps, 
And  if  the  jurisdiction  over  the  r^j  be  well  i  Ilarr.  &  Gill  (Ma.),  492;  Shumway  v. 
founded,  but  not  over  the  person,  except  as  Stillman,  6  Wend.  (N.  V.)  447 ;  Douglas 
to  the  r«r,  the  jud^ent  will  not  be  either  v,  Forrest,  4  Bing.  686,  702,  703,  i  Boulle- 
conclusive  or  binding  upon  the  party  in  per'  nois,  obs.  25,  pp.  609,  610,  619^  620^  622, 
scnam,  although  it  may  be  in  rem.     Story,  623,  624,  62^ 

(7onfi.  L.  sec.  592a.  5  Blad  v.  Bamfield,  3  Swanst.  604;  Tar- 
See  Bissell  V.  Briggs,9Mass.468;  Ocean  leton  v.  Tarleton,  4  M.  &  S.  20. 
Insur.  Co.  v.  Portsmouth  Marine  Ry.  Co.,  ,  6  See  Maley  v,  Shattuck,  3  Cr.  (U.  S.| 
3  Mete.  (Mass.)  420;  Danforth  v.  Penny,  488;  Gelston  v.  Hoyt,  3  Wheat.  (U.S.) 
3Metc.  (Mass.)  564;  3  Burge,  Comm. on  Col.  246;  Peters  v.  Warren  Ins.  Co.,  3  Sumn. 
and  For.  Law,  pt.  2,  ch.  24,  pp.  1014-ioia  C.  C.  36^;  s.  c,  i  Law  Rep.  281 ;  Andrews 
Oaxniihment  of  Wages.*- Respecting  the  v,  Hernot,  4  Cow.  (N.  Y.)  522  n.;  Van- 
attachment  of  wages  in  a  foreign  State,  denheuvel  v.  U.  Insurance  Co.,  2  Cain, 
see  Broadstreet  v.  Clark,  65  Iowa,  670;  Cas.  (N.  Y.)  217;  s.  c,  2  Johns.  Cas. 
Burlington  &  M.  R.  R.  R.  Co.  r.  Thompson,  (N.  Y.)  451 ;  Robinson  v,  Jones,  8 
31  Kan.  180;  s.  c,  47  Am.  Rep.  497 ;  Gil-  536;  2  Kent,  Com.  120^  I2I. 

3C  ofL.— 34  529 
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2.  Judgments  in  Personam.  —  It  is  said  that  a  sovereij 
not  bound  _/»r^  gentiuwt  to  execute  any  foreign  judgment  « 
his  dominions ;  and  that,  if  execution  of  such  an  one  is  soug 
his  dominions,  he  is  at  liberty  to  examine  into  the  ineritB  o 
judgment,  and  refuse  to  give  it  effect  where  it  appears  unjusi 
unfounded.^  It  is  otherwise,  however,  where  a  foreign  judg 
is  set  up  as  a  bar  to  an  action.*  This  distinction  has  beer 
quently  recognized  by  the  courts,  and  is  regarded  "as  havi 
just  foundation  in  international  justice,"  ' 

But,  according  to  the  present  doctrine  in  England,  whei 
plaintiff  has  recovered  a  judgment  in  a  foreign  country  upc 
original  cause  of  action,  he  may  sue  either  upon  the  judg 
there  obtained,  or  upon  the  original  cause  of  action ;  the  c 
there  holding  that  such  cause  of  action  is  not  merged  ii 
judgment  thus  obtained.^ 

Whether  the  effect  of  a  foreign  judgment  is  a  merge  o 
cause  of  action,  so  as  to  defeat  a  recovery  in  another  State 
the  same  cause  of  action,  where  the  suits  were  commenced  i 
taneously,  will  depend  upon  the  effect,  force,  and  validity  of 
judgment  in  the  State  where  rendered.' 

1  iKentCom.ii!),iiOi.Stoi7,Confl.L.  chanU' Bank,  7  Gill  (Md.),  41$;  Ca 

MCB.  59S,  6ll-tii8;  1  Boullcnois,  obi.  15,  Beardaley,  ij    Conn,    uj;   UcGiti 

p.  601.  Avery.  30  Vt.  538.     'fte  EnglUb 

I  Where  a  judgment    hu   been   pro-  however,  apply  the  rule,  even  t<i 

nounccd  \tf  a  competent  coart,  and  cxuried  where  the  court  had  full  jaritdictic 

into  effect,  the  matier  then  becomes  rtt  the  parties.    Story,  Confl.  L.  sec.  % 
juditala,  and  the  losing  party  has  no  right       S  See  Taylor  b.  Pitelps,  ■  Uur. 

to  inMilote  a  new  suit  elsewhere  for  the  (Md.j,  492 ;  Criawold  v.  Pitcaim,  1 

litigation  of  the  same  question.     2  Kent,  85;    Rangely  t>.  WeUtcr,  ti   N.  t 

Com.  119,  110;  Story,  Confl.  I^  I  598.  Bumhun  v.  Webster,  1  Wood.  A  h 

According  to  the  doctrine  of  the  Ameri-  Tarleton  v.  Tarleion.  j  M.  &  S.  m 

can  courts,  where  a  judgment  rendered  by  1 

a  foreign  court,  in  favor  of  the  plaintiff,  is  1 

relied  upon  as  a  bar,  it  seems  that  if  the  326,  n. ;  s.  c.  Cases  T.  Hardw.  85 

foreign  tribunal  had  no  jurisdiction  oE  the  tips  v.  Hunter,  t  11.  Black.  410;  E 

person  oE  the  defendant,  a  judenient  there,  Inst.  B.  4,  tit.  3,  sea  4 ;  i  Kent,  Coi 

in  favor  of  the  plaintiff,  would  not  merge  IM;  Story,  Conf.  1-  lec.  598. 
the  original  Cause  of  action  so  as  to  defeat       4  Bank  of  Australasia  t>.  Hardin 

an  action  in  another  Stale  upon  the  same  B.  661 ;  Bank  of  Australasia  v.  Niai 

cause.    Middlesex  Bank  f.  Butman,i9Me.  B.  717;  Smith  v.  Nicolls,  5  Bing. 

i9iHcVickerf.Beedy,3iMe.3i4;Kangely  208,  2*1-114;  Hall  v.  Odber,  11  £a< 

V.  Webster,  11   N.   M.   199;   Whlttier  v.  Keimersn.  Unice,  23  Beav.  149. 
Wendell,  7  N.  H.  257 1  Kane  v.  Cook,  8       It  has  been  aptly  remarked  by 

Cal.  449;  Barnes  v.  Gibbs,  2  Vr.  (N.  J.)  Story,  that  "  if  the  original  cause  ol 

J  17;  Kc^rsv.Odell,  30N.  II.  457;  North  is  not  merged  in  a  case  where  tb 

ank  v.  Brown,  50  Me.   214 ;  Baxlsy  d.  ment  is  in  favor  of  the  plaintiff,  it 

Linah,  16  Pa.  Si.  241.     But  if  that  court  difficult  to  assert  that  it  is  merge 

had  full  jurisdiction  of  the  person  of  the  judgment  in  the  foreign  court  in  ( 

defendant,  a    judgment   for  the   plaintiff  the  defendant."    Story,  ConA.  I.  se 
therein  is  a  bar  10  a  suit  upon  Ihe  original       B  McGilvray  r.  A»ery,  30  Vt.  538 

cause  of  action  in  another  Slate  of   the  f>.  Girty,  6  Bosw.  (N.  V.)^. 
Union.     See   Bank  of  North  America  v.       There  waa  formerly  a  dispoaiiioo 

Wheeler,  iS  Conn.  433 ;  Cleaves  v.  Lord,  American  courts  to  renrd  ix  ftrt 

-'  "-    —     •....-         r-   -1-    -..•   ".     .■-  -J  Dblained  on  attachment  of  lb 

'  non^ippearing defendant.    Mills*. I 
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3.  Judgments  in  Courts  of  Sister  States.  —  By  the  pro- 
visions of  the  Federal  Constitution'  it  is  required  that  full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts,  records,' 
ind  judicial  proceedings  of  every  other  State ;  and  an  Act  of  Con- 
gress •  supplementary  to  the  provisions  of  the  Constitution  declares 
tlut  the  judgments  of  State  courts  shall  have  the  same  faith  and 
credit  in  other  States  as  they  have  in  the  State  where  they  were 
rendered.  It  has  accordingly  been' held  that  the  decree  or  judg- 
ment in  a  court  of  competent  jurisdiction  of  a  sister  State  has  the 
same  credit,  validity,  and  effect  in  the  courts  of  another  State  that 
it  has  in  the  State  where  it  was  rendered,"  but  that  the  question 
of  jurisdiction  of  the  court  rendering  such  judgment  is  always  open,* 

1  Cr.  (U.  S.)  481 ;  Hantplon  v.  McConnel,  tuinption  in  favor  of  its  validity  and  t^^ 

]  Wheat  (U.S.)  134;  Lapham  D.  Brigg^  lantv.   Prinale  v.  Woolworth,  go  N.  V.  501. 

17  Vl  16;   Bank  of   North  America  f.  The   validity  of   a  judgment   reg)iuil]> 

Wbnler,  A  Conn.  433.      But  the  better  rendered  on  a  confession  under  the  Pcnlt- 

opHilon,  and  the  one  that  prevails  in  the  lylvania  law  irill   be    rccogniied    by  the 

fcderaJ  and  Slate  courts,  seemi  to  be  that  Kansas  courts,  although  jut&menu  by  con- 

iinigr  judgments,  where  the  defendant  did  fession  are  not  Lnown  to  the  Taw  of  Kansas. 

w<lippear,and  where  the  court  had  no  juris-  Itltterf.  Hoffman,  35  Kan.  aij.    Uutwber« 

dicdon  oier  his  person,  are  void.    D  Arcy  the  charter  granted  by  a  foreign  govern- 

i.Ketcham,)!  How.  (U.S.)  165;  Webster  m:nt  to  a  corporation  reserved  tM  right 

r.  Reid,  11   How.  (U.  S.J  437;    Hall  v.  of  revocation,  which  right  was  exercised 

Williams,  6   FicJt.  |Mas«.j  lit;   Kilburn  by  a  subsequent  oi'/iu'/D  eovetnnient,  lec- 

»■  Woodworth,  c  John*.  (KY.)  37;  Bis-  ogniied  as  such  bv  the  United  Stales,  it 

'  kII  s.  Hrigga,  9  Mas*.  461.  was  held  that  a  judgnicnt  obtained  in  New 

Wbtre  A.  of  Vermont  sued  B.  of  Vcr-  York  in  an  action  instituted  after  the  revo- 

mont,  and  C-  of  Louiniana,  in  New  f  famp-  cation  of  the  charier,  would  nut  be  recog* 

itiircand  service  was  bad  by  puUicalion,  niied  in  Massachusetts  as  a  foundation  for 

ud  teal  estate  attached,  and  defendants  a  proceeding  against  stockholders.    Rent- 

*«n  defaulted  without    appearance,  but  ineton  v.  Samana  Bay  Co.,  140  Mass.  494. 

the  property  attached  did  not  satisfy  the  If  a  scirt  ficias  would  lie  apon  a  judg- 

jditpnent,  it  was  held  that   the  cause  of  ment  in  the  Slate  in  which  it  was  rendcrcit 

merged  in  the  New  Hamp-  an  action  of  debt  will  lie  upon  it  in  anollier 


■hire  judgment  so  as  to  preclude  A.  from   jurisdiaion.       Simonlon    v.    Barrell,    II 

maintaining  a  suit  in  Vermont   upon  (he   Wend.  (N.  V.)  362. 

original  cause  of  action.     St.  Johnsbury       Under  the  United  Slate*  Constitntioa, 


Peabody,  $5  VL  492  j  a.  c,  45  Am.   Article  4,  section  i,  and  the  act  of  Coif 
"fp-  631-  gfess  of  May  26,  1790,  a  wril  of  error,  not 


1  Article  3.  sec  4.  operating  at  a  supersedeas  from  (be  s 

1  Act  of  Congress  of  May  3&,  1790,  ch.   preme  appellate  court  of  Texas  to  a  judg* 
■I ;  Story  on  Const.,  ch.  19,  sees.  1I97-I307.   ment  of  a  district  court  of  that  State,  wiU 


1  Piltsbu^  ft  Sl  L.  R.  R.  Co.  v.  Roths-  be  r^arded  as  having  the  same  effect  in 

cUkilPa.),  4Ccnt.Rep.  109.    See  Phillips  Virginia  as  in  Texas.     Piedmont  and  Ai^ 

». Godfrey,  7  Bosw,  {N.  Y.)  1501  McFar-  linaion  Life  Ins.  Co.  v.  Ray,  75  Va.  8ai. 

lane  V.White,  13  Ia  An.  394;  Barney  n.  4  Piiisburg   &     St.    L.    R.   R,    Ca   *; 

Pstterson,  6  Ilarr.  &  J.  (Mdl)  18a.  Rothschild  (Pa.),  4  Cent.  Rep.  109. 

These  proviuons  put  such  judgments  on  The  same  rtile  applies  to  judgments  of 

the  sane  footing  as  domestic  judgment!  drcnit  courts  of  the  United  .States,  when 

Mhentise  tbey  would  be  regarded  a*  for-  relied  upon  in  a  Stale  court,  as  govenu 

tign  iudgmenta.    See  Dorsey  v.  Manrv,  10  the  judgments  of  courts  of  sisiei  Sutes. 

Smedft  M.  (MiM.)  198;  Seevers  v.  Clem-  See  Bameyf.  Patterson,  6  Harr.&J.  (Ud.) 

nit,tSHd.  426;  Bucfcner  17.  Finley,  z  Pet.  i8z;  Nibleit  v.  Scott,  4  La.  An.  246. 

|U.  S.|  jg6;  Smith  v.  Lathrop,  44  Pa.  St.  Whether  a  defendant  who  is  soed  apoa 

3^^  a  foreign  judgment  may  disprove  a  redtal 

A  judgment  of  a  court  of  commion  pleat  in  the  record  of   personal   service   npoa 

°(  a  oMmty  in  another  State,  in  the  abaence  him,  or  an  appearance  by  an    attOTney, 

<*■  evidence  to  the  contrary,  is  10  be  re-  thereby  denying  the   jurisdictioD    of   the 

prded  at  a  judgment  of  a  court  of  general  court  rendering  the  judgment,  the  cmw 

'*^""-*'~,  and  i*  eiUitled  to  every  pre-  are  divided :  some  hold  Uiat  be  a^— at* 
531 
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as  is  also  the  question  of  vitiating  fraud.'     But  where  a  foreif 
judgment  is  sought  to  be  enforced  in  the  courts  of  a  sister  Stal 

milai  bonds  m  Ihe  hands  of  imt-Tesideii 
wu  held  that  the  State  court  would  i 

}mpe1  a  resideiil  holder  of  such  bonds 

,,   ,                              .  liver  them  up  w  be  cancelled.    Dil 

uems  to  be  that  the  averment  in  the  record  County  v.  Memll,  77  Mo.  573. 

o(  [wrsonal  service  or  appearance  is  con-  Initi  ifklnat   Cm^ntioiu.  —  In    p 

elusive  in   other   States.      See   Welsh   v.  ceedings  in  a  foreign  country  for  wind! 

Sykea,  3  Gilm.   (III.)    107 ;    Lawrence    o.  up  the  affairs  of  an  insolvent  corponlii 

Jarvis,  32  III.  304;   Ballzell  u.  Nosier,  t  a  call  on  sfaareholdets  was  ordered,  and 

Clarke  (Iowa),  58S;  Walker  v.  Lathrop,  6  action  was  brought  in  a  New  York  court 

Clarke  (Iowa), jCieiSSSiWestcott  I'.  Brown,  compel  payment  of  the  call  by  a  resideni 

13  Ind.  831    Wilcox  v.  Kassick,  z  Mich.  New Vork: theproceedlngsbeingsumnu 

iSs;     Wilson    v.  Jackson,    id    Mo.   330;  and  in  derogation  of  the  common  law, 

Ftitchett  i>.  Clark,  4  Harr.  (Del.)  23o;Un-  was  held  that  Ihe  action  could  not  be  mi 

coin  f.  Moer,  z  McL.  C.C.  473;  ThompAon  tain ed  on  the  decree.  Anderson  d.  Haddi 

V.  Emmert.  4  McL.  C.  C.  96;  Hampton  v.  n  Hun  (N.  Y.),  435, 

HcConnell,  1  Wheat.  (U.  b.)  234.     Where  In  New  York  a  judgment  i»  prrttm 

the  record  snows  appearance  by  attorney,  cannot  be  rendered  against  a  foreign  c 

only  the  defendant,  although  he  may  not  poration  which  has  not  appeared,  therefi 

deny  the  fact  of  such  appearance, —  Roberts  m  a  suit  upon  a  New  York  ludgmen*  — - 

r.  Caldwell,  5  Uana  (Ky.),  jiz;  Gilbert  v.    ?   ' — • •- »—  •>-  • 

Lane,  3  Porter  (Ala.),  267, — may  deny  that  1 

such  attorney  had  any  authority  to  appear,  want  01  an  appearance,  11  was  saia  10 

Aldrich  V.  Kinney,  4  Conn.  3S0 ;  Lawrence  void  in  West  Virginia.    Gilchrist  r  W 

"■    •  "*    *  ia  Oil  &  Oil  Land  Co,  Ji  W.  ' 

^,    .C-.  45  Am.  Rep.  ssj. 

Watson  V.   New  England   Bank,  4  Mete.  In  a  suit  brought  in  the  Second  Unit 

(Mass.)   343;  Shelton  ».   Tiffin,  6  How.  Slates  Ciicult,  by  creditors  of  a  Hisso 

(U.  S.)  W^    Bui  where  the  record  contains  corporation,  who  were  not  judgment  ciei 

DO  averment  of  service  or  appearance,  it  is  ois  elsewhere  than  in  Missouri,  to  enfo 

always  open  to  the  defendant  to  show  want  one's  liability  as  holder  of  unpaid  capi 

of  juris(»ction  over  his  person.    Nunn  t>.  stock   thereof,  it  was   held   that  the  I 

Sturgess,  t^  Ark.  389;  Gunn  v.  Howell,  27  would  not  lie,  the  remedy  at  law  not  be 

Ala.  663 ;  Dunbar  v.  Hallowell,  34  111.  16S ;  exhausted,  and  the  Missouri  judgments  1 

Pollard  V.  Baldwin,  zl  Iowa,  328;  Bissell  having,  in  that  circuit,  the  force  of  dom 

V.  Wheelock,  11  Cush.  (Mass.)  Z77;  Reid  tic  judgments.     Walser  v.   Seligman, 

V.  Boyd,  13  Tex.  241  ;  D'Arcy  v.  Kclchum,  Blatchf.  C.  C.  130. 

I  How.  (tJ.  S.)  165.  1  See  Gleason  v.  Dodd,  4  Mete  (Ma: 


The  presumption  that  a  judgment  which   333  ;  Ewer  v.  Coffin,  1  Cush.  (Mass.)  : 

has  run  Iwenlv  veaiA  has  been  oaid  may  be.  Carlcton  v.  BickCord,  13  Gray  (Mass.)  Ji 

n  another   Foiger  v.  Columbian   Ins.  Co.,  99  kii 


State,  by  whose  statute  no  action  could  be    373;  Taylor  p.  Bryden,  S   Johns    . 
brought  after  six  years  from  its  rendition.    173;  Cummingsv.  Banks,  %  Barb.  (N. 


Fantonv.  Middlebrook,  50  Conn.  44.  602;  Davis  v.  Smith,  \  Ga.   274;  D'A 

which  has  become  dormant  by  the  laws  of   i 


.  5  G'       .  . . 

1  Iowa  on  a  judgment   v.  Ketchum,  11  How.  [U.  S.)  165;  Pea 

rendered  bv  a  court  of  record  in  Nebraska,   v.  OIncy,  20  Conn.  544;  Rogers  f.  Gwi 


Nebraska.    David  f.  Porler.^i  Iowa,  154.  However,  there  are  numerous  wel|.( 

It  has  been  said  that  a  defendant,  when  sidcred  cases  which  deny  the  right  to 

sued  on  a  foreign  judgment  in  New  Hamp-  tack   the   judgment  o(   a  sister  State 

shire,  is  nnt  estopped  to  set  up  the  invalid-  the  ground  of  fraud-    See  Sanford  v.  ! 

ity  of  such  judgment  by  the  fact  that  he  ford,  28  Conn.  6,  28;  McRae  v.  Matte 

hadpleaded  the}udgment  inbar  inasecond  13  Pick.  (Ma-ss.)   53;  Bicknell  v.  Fielt 

■uil   on  the  same   demand  in   Louisiana.  Paige  Ch.  (N.  V.)  440;  Christmas  v.  i 

WilbuTK.  Abbott,  60  N.  H.  40.    And  that  sell.  5  Wall.  {U.  S.)  290. 

a  joint  judgment  rendered  in  Louisiana  on  The  United  States  Constitution,  req 

notice  to  only  one  defendant,  though  valid  ing  full  faith  and  credit  to  be  given  in  e 

there,  is  invalid  in  New  Hampshire.     Wil-  Slate  to  the  judicial  proceedings  of  e» 

bur  V.  Abbott.  60  N.  H.  4a  other  Slate,  applies  only  where  the  ci: 

Where  the  courts  of  Missouri  declared  whose  judgment  isinvokedhadjurisdicti 

certain  bonds  to  be  void,  and  the  United  and  a  hnding  or  recital  of  such  jurisdid 

Slates  Circuit  Court  declared  otherwise  of  will  not  prevent   inquiry.      tk«™~. 
533 
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tbe  defendant  may  not  show  that  the  judgment  was  founded  on  a 
mistake  either  of  law  or  of  fact ;  *  neither  will  the  fact  that  in 
the  State  where  a  foreign  judgment  is  sought  to  be  enforced,  the 
cause  was  barred  by  the  statute  of  limitations  when  the  suit 
upon  which  the  judgment  was  obtained  was  brought,  avail  as  a 
defence.'  The  judgments  of  courts  of  record  in  one  State  are 
entitled  to  recognition  by  the  courts  of  sister  States  as  evidence  of 
adebt  simply  i^  they  have  no  extra-territorial  force  as  judgments.' 

WBitiiun,i8Waii.  {0.  S.)457;85U.  S.bk.  utisfaction  of  a  jury.     If  thii  rule  is  to 

11,1.  ed.  ti97;  Pennoyer  v.  NeS;  9^  U.  S.  be  generally  recognized,  there  wiil  be  no 

714;  bk.  14,  L.  ed.  565;  Sewall  v.  benal),  judgment  fiom  any  oE  the  American  tiuttl 

lu  Mus.  156;   Kerr  v.  Kerr,  41   N.  Y.  when  atlcmpted  to  be  enforced    in    any 

172;  Hoffman  v.  HoSman,  46  N.  V.  30.  other  of  the  Stales,  where  it  wilt  not  b« 

liius,  when  the  fact  of  divorce  is  sought  practicable  by  proper  pleas   to  draw  the 

tg  be  proved  by  the  record  of  a  decree  in  validity  of  the  whole  judgment  into  con- 

angtber  State,  the   decree   may  be  qucs-  troversy  before  the  jury,  and  thus  virtually 

lioiKd  for  want  of  jurisdiction  apparent  on  nullify  Ihc  provisions  of  the  United  Elates 

the  record.    Moreyi'.  Morcy,  17  Minn.  265.  Constitution  and  the  act  of  Congress  in 

And  a  decree  for  the  removal  oE  a  cloud  Iheir  Eavor.  .  .  .  We  perceive  no  ntcetsily 

span  a  title  being  a  decree  in  personam  for  the  adoption  of  any  such  rule  of  coit- 

can  only  be  supported,  against  one  not  a  struclion  in  regard  to  this  class  of  juc^ 

dtiien  or  resident  oE  the  State  in  which  mcnts.    All  that  is  required  to  protect  the 

the  decree  is  rendered,  by  actual  service  rights  of   debtors  or  defendants  in   such 

■■thin    the    jurisdiction;     hence,     where  cases,  is  to  hold  such  judgments  oE  no  va- 

Hch  a  decree  is  rendered  by  a  Stale  court  lidity,  unless  acquiesced  in  by  the  defend- 

lon-resideni  upon  a  constructive  ant,  until  it  appears  by  ihe  record  oE  such 

publication,  it  is  without  juris-  iudgment  that  the  court  had  jurisdiction 

.     d  affords  no  bar  to  a  suit  lo  re-  bolhoEtheBubject.mitter  andof  thcparties, 

<xna  the  land  brought  in  the  federal  court  and  then  treat  the  record  ai           ■     -       ■ 

of  Ihe  district  embracing  the  State.     Hart  same  as  Ihit  of  ai 

».Sansom,  iioL'.  S.  iji.  1  Hassell   v.   I      .  ^_    

In  the  case  of  M'hxcjv.    Ketchum,  11  Rocco  v.  Hacketl,  2  Uosw.  |N.  V.)  579; 

'   -"-    ■ '"'d  that   the  Milne  1-.  Van  Buskirk.o  Iowa,  558 ;  Scott 

...                     1   Constitu-  V.  Pilkington,  2  Best  &  S.  11  j  Oodard  v. 

don  and  act  of  Congress  do  not  apply  to  Gray,  L,  R.  6  Q.  B.  139;  Cascnqucv.  Imrie, 

judgments  which    are,   in    fact,   rendered  L_  R.  4,  H.  L.  445. 

■i[hout  the  court   having  jurisdiction  of  Foreign  judgments  are  said  to  be  bind- 

(he  case  and  of  the  person  of  the  defend-  ing,  although  proceedings  arc  pending  bat 

iDt,  but  that  such  judgments  are  still  to  be  not  decidecC  in  the  courts  of  the  Stale  where 

regarded  as  foreign  judgments  when   at-  rendered  to  annul  and  set  them  aside.  Gunn 

'          '    "'      ''  "   well,  35  Ala.  144;  Indiana e.  Helmer, 

va.  3701  Barringcr  IT.  Koyd,  27  Miss. 
H.  Bennett,  in  his  edition  of  Story's  Con-  473;  Groverf.  Grover,  30  Mo.  401;  Mer- 
flict  of  Laws  (see  seo  599/),  ciitlcises  ihe  chants'  Ins.  Co.  v.  Ue  Wolf,  33  Pa.  St.  45 ; 
doctrine  of  this  decision,  because,  as  he  Scott  f.  Pilkington,  i  Best  &  S.  11. 
alleges,  it  "might  seem  to  imply  thai  the  S  A  .Stale  statute  permitting  such  a  de- 
record  when  presented  was  liable  to  con-  fence  has  been  held  unconstitutional  and 
tradiction  upon  any  question  affecting  the  void.  Sweet  v.  Brackley,  53  Me  346; 
jurisdiction  of  Ihe  court."  He  adds,  "But  Christmas  i/.  Russell,  5  Wall.  (U.  S.)  200. 
u  no  such  doctrine  has  yet  been  declared  S  El izaliet blown  Savings  Inst.  v.  Gerber, 
by  that  court,  we  should  hesitate  to  be-  34  N.  J.  Eq.  130. 

'ieve  they  will  ever  come  to  a  result  which  As  the  original  debt  is  not  merged  in  a 

"e  re^rd  so  much  at  variance  with  well-  judgment  rendeted  in  a  foreisn  court,  such 

established  general  principles ;  for,  in  order  judgment  may  be  used  as  evidence  by  either 

loadmit  evidence  to  contradict  the  recitals  party  in  a  suit  on  the  orieinal  cause  o( 

of  the  record,  we  are  obliged  lo  adopt  a  rule  action,  without  a  formal  aliegalion  in  the 

of  ptcsomption  precisely  opposite  to  that  ptoceedings  \   and,  if  it  settles  the  whole 

»hich  we  apply  in  ordinary  judgments;  controversy  between  the  parlies,  it  is  cott- 

«c  have  lo  make  every  possible  presump-  elusive.      N.  Y.,  L.  E.  &  W.  Ry.  Co.  v. 

lion  gainst  their  conclusiveness,  and  vir-  McKenry,  17  Fed.  Rep.  414. 

laallf  treat  them  all  as  foreign  Judgments,  4  Elizabelhtown   Savings 

until  the  contrary  i*  esUbUshed  to  the  Gerber,  34  N.  J.  Eq.  130. 
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The  Constitution  does  not  confer  any  new  power  upon 
States,  but  simply  regulates  the  effect  of  their  acknowled 
jurisdiction  over  persons  and  things  within  thetr  own  tetritc 
It  does  not  make  the  judgment  of  the  courts  of  sister  Sti 
domestic  judgments  to  all  intents  and  purposes,'  but  simply  gi 
a  general  validity,  faith,  and  credit  to  them  as  evidence ;  and 
execution  can  issue  upon  them  until  after  a  new  suit  and  judgm 
in  the  courts  of  the  other  States.' 

The  tendency  of  recent  decisions  is  to  restrict  the  force 
foreign  judgments,  when  they  are  relied  upon  as  a  cause  of  acl 
in  another  State.*  The  doctrine  of  the  American  courts  in  r 
tion  to  foreign  judgment  seems  now  to  be  that  they  are  only  ^r: 
facie  evidence  of  the  facts  therein  recited  regarding  the  juris 
tion  of  the  court,*  but  are  conclusive  upon  the  merits,  and 
only  be  impeached  for  want  of  jurisdiction  or  fraud.* 

mt  of  a  for 

court,  that  certain  persons  <- . ., j,   j-    j...    _-. 

taw  of  one  A.,  deceased,  and  entitled  by  Hicknk,  «|  Vt.  292;  Moulin  ir.  Iniui 

the  laws  of  that  Stale  to  inherit  his  real  Co.,  4  ZaK  (N.  ;[.)  233;  Gilleit  v.  C 

eatale,  was  held  not  Co  be  admiMtble  in  23  Mo.   375;   Trimble  v.   Longwortt 

ejectment  in  Minnesota  as  proof  of  the  Ohio  St.  439  i  Smith  v.  Smith,  17  111. 

ifeath  of  A.,  or  of  inheritance  under  Min-  Pollard  ».  Wegener,  13  Wis.  561);  1 

tteaota  laws.    Morin  d.  St.  Paul,  Mtnne-  e.  Spencer,  15  Wis.  ^83;  Ewer  v.  Cot 

•poli^etc,  Ry.Co.,33  Minn.  176.  CusL  (Mass.)  13;  Foster  v.  Glazenc 

1  Shumwayv.Sti]lman,6  Wcnd.{N.  V.)  Ala.  396. 
447;  Harrodr.  HarretC,  I  Hall  {N.  V.).  155;       >  See  Carleton  v.   Bickford,   13 

s.c.,2  Hall  IN.  V.),3oz;  Wilson  v.  Niles,  (Mass.),   591;    Bodurtha   d.  Goodrh 

«  Hall  (N.  v.),  3^;  Hall  v.  Williams,  6  Gray  (Mass.).  joS;   Silver  Lake  Bai 

Pkk.   (Mass.)   137;    Bissell   v.    Briggs,  9  Harding,  5  Ohio,  545;  Indiana  v.  lit 

Mass.  461;  Evans  v.  Tatem,  9  Serg.  &  R.  11  Iowa,  370;  Lewis  v.  Wilder,  4  La 

(Pa.)  fte;  Benton  v.  Burgot,  10  Serg.  &  R.  574;  Bissell  r.  Briggs,  0  Mass. 461  j  B( 

Pa.)  140;   Iloxie  v.   Wright,  i  V(.  263 ;  v.  Fitch,  15  Johns.  (N.  V.)  Ill ;  Ore 

Bellows  V.  [nghani,  1  Vl.  575 ;  Aldrich  o.  Sarmiento,  I  Pet.  C.  C.  74  1  Field  v.  G 

Kinnef,  4  Conn.  380.  t  Pel.  C.  C.  155;    Aldrich  v-   Kinn 

S  See   D'Arcy  f.    Kelchum,   11    How.  Conn.  3S0;  Shumway  f.  Stiltman,6W 

(U.  S.)  165.  (K.   v:)  447  1   Hail   D.  Williams,  6 

%  See  Uimick  v.  Brooks,  11  Vt.  569.  (Mass.)  147 ;  Starbuck  v.  Murray,  <  V 

Foreign  judgments  carrt  with  them  none  JN.  Y.)  14S ;  Davis  v.  Packard,  0  V 

of  the  privileges  or  priorities  that  belong  (N.  V.)   327;  Bultrick  v.   Allen,  8  I 

to  Ihem,  in  the  courts  of  the  Slate  where  173;    Pawling  o.   Bird's   Ex'ra,   13  ' 

ihej  are  rendered,  but  only  those  which  (H.  Y.)  192;  Rathbone  ».  Terry,  1 

the /fi/ffr* gives  to  them  as  foreign  judg-  73;  Hitchcock  v.  Aicken,  ■  Cain.  (N 

ments.    Woodi'.Watkin»on,i7Conn.500;  4S0;  Hoiie  f.  Wright,  i  Vt.  263;  Bt! 

HcElmoyle  v.  Cohen,  ri  Pel.  (U.S.)  312,  v.  Ingham,  2   VL  575;   Bimey  r  Pi 

^129!  Story,  Confl.  L.  sees.  ^2.609.  son,  6  Har.  A  J   (Md.)  i8*,3Kent.' 

Where  by  Ihe  laws  and  practice  of  one  1 18,  and  Bank  of   Chenango  v.  W^- 

State,  a  dischai^  in  bankruptcy  is  a  good  Cow.  (N.  Y.)  570,  n. 
defence  to  a  iudgmeni  recovered  subsequent       But  this  note  does  not  seen  to  have 

to  sudi  discnarge,  but  founded  on  a  cla.im  adaptedby  thesupretnecourtof  ibeU 

exisiingprior  lo  thccomnencementof  such  Stales.     See  Landes  v.   Brant,  10  1 

bankniptcrproceedings.suchdischargewill  (U  S.)  348. 
*"  a  good  defence  lo  an  action  on  such       6  See    Cumtnings   v.    Banks,   ■   I 

■      "  ■  ■  ".)   602;  Noyes    p.   Butler,  6  1 

)  613;  Laiier  p.  Westcott,  16  I 
Monroe  v.   Douglas,  4  Sarxtf. 

,,  .^  „  .  )  1*6.    Cam/tjra  Rankin  r.Godi 

31  be  a  defence  where  the  rule  in  both  54  Me.  z8 ;  Wood  v.  Watklnson,  17  C 

suits  is  that  such  discharge  is   no  bar.  500 ;  Wesch  v.  Sykes,  3  Gilm.  (III.)  l< 
Bradford  v.  Rice,  102  Mass.  472.  Such  jodgmenla  arc  lo  be  detaed  1 
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4.  Pendency  of  Suit  m  Foreign  State.  —  It  seems  that  the 
pendency  of  a  suit  in  a  foreiign  court  cannot  be  set  up  as  a  defence 

la  a  subsequent  suit ;  *  and  each  State  in  the  Union  being  foreign 

to  every  other,  except  as  united  for  national  purposes  underlie 
Constitution,'  in  this  respect  they  are  foreign  countries,  so  that 
the  mere  pendency  of  a  suit  in  the  courts  of  another  State  cannot 
be  pleaded  in  abatement* 

■niil  the  contrary  is  established.  Monroe  uid  thtt  plus  which  might  hare  been  filed 
t.  Uouglis,  4  Sandf.  Ch.  (N.  Y.)  136;  Rip-  to  the  original  action  cannot  be  (ileaded  to 
pl<p.  Kipple,  I  Rawie  (ra.),  3S6;  Hall  v.  an  action  u|>on  the  judgment.  See  Bank 
Odber,  tl  Last,  llS;  AlrTon  v.  FuFnlval,  I  of  Anltralasia  v.  Niait,  16  Q-B.717;  >.  c, 
Ciomp,  M.  &  R.  177;  Price  v.  D«whurtt,  4  Eng.  L.  &  Eq.  :;!;  Ilenderaon  v.  Hen- 
Sliiin.179;  HoulditchcUoncgal^sClark  deraon.  6 Q.  B.  iSS;  Reimcrs  v.  Drucc,  13 
iFinn.  470:  ArnoU  v.  Kedfetn,  5  Bing.  Beav.  149;  lie  Cosse  Brtssacv.  Ralhl>one, 
jjj;  Sinclair  v.  Fraser.  Doug.  4,  5a,  4  &  5,  £  II.  &  N.  301 1  Vanouelin  v.  Bouard,  15 
note  6;  Walker  v.  Witter,  Doug.  i.  If  C.  B.  (N.  S.|  341 ;  Ricatilo  t>.  Garcias,  13 
ihej  in  founded  on  f[>ud>  or  pronounced  Clark  &  Finn.  3^ ;  Scott  c  Piltungton, 
bf  1  coart  that  has  not  acquired  juriidic-  1  Best  &  S.  11  i  Crawley  v.  Usics,  16  L>.T. 
iMNi  of  the  cause,  they  may  be  avoided.  (N.  S.)  539;  Vallee  v.  Uumerque,  4  Each- 
Sec  Don  V.  Lippmann,  5  Clark  &  Finn,  t,  2go;  Cowan  v.  Braidwood,  i  bcolt,  N.  R. 
19,  M,  li ;  Ferguson  c.  Mahon,  1 1  Ad.  &  138 ;  DogUcmi  v.  Crispin,  L.  R.  I  U.  L. 
E.  179,   182 :   Piice  c.  Dewhurst,  8  Sim.  301. 

179,  302;   Fervuion  v.  Mahon,  3   Per.  &       It  Is  said  that  the  rule  that  the  Judgment 

Ih*.  T43;  Bowles  v.  Orr,  I   Voungc  &  C.  it  lo  be  ^ma /lu^  evidence,  would  be  a 

46(:Stary,Confl.  L.seci.  544, 54j-^so,6oi.  mere  delasion  if  the  defendant  were  per- 

'ne  qoestion  whelhci  foreign  ui^ments  mittcd  to  question  it  by  opening  all  or  any 

ST  to  be  deemed  conclusive,  whether  the  of  the  original  merits  on  his  side,  which, 

Mndant  is  at  liberty  to  go  at  large  into  under  such  circumstances,  would  be  equiva- 

the  original  merits,  to  show  that  the  jodg-  lent  to  granting  a  new  trial,  that  the  de> 

BciK  ought  to   have  been  different  upon  fendant  may  impeach  the  original  judpnent, 

itw  nMrit>,altbougli  obtained  &>»■ /at,  has  by  showing  that  the  court  had  no  jurisdic- 

bceq  nwch  discussed  in    England.      See  tion,  that  he  never  had  notice  of  unit,  that 

Kennedy  w.  Earl  of  Cassillis,   1   Swanst.  the  judgment  was  procured  by  fraud,  that 

v6,  117,  note;   Boucher  v.  Lawsoo,  Cas.  upon  its  face  it  is  founded  upon  mistake, 

T.  Hard.  89  j   Reoch  v.   Gawan,   i   Vei.  or  that  it  is  irregular  and  bad  by  the  local 

1^:  Walker  «.  Witter,  Dong.  1,  &  n.  3;  law,  bat  that  beyond  this  he  cannot  im- 

Herben  v.  Cook,  Wille*  ^  n. ;  Hall  v.  pusn    the    judgment.      -See    Ferguson   t>. 

Odber,  II  East,  ii8i  baylev  v.  Edwards,  3  Mahon,  11  Ad.  &  El.  179.  18a:  Amoit  «. 

Swanst.  703,711.  713;  Philips  p.  Hunter,  Redfetn.j  Carr.  &  P.88;  s.  c.,3  Bing.  353; 

)  II.  Blac^  410;    Galbcaith  *.   Neville,  Novetli  t;.  Rossi,  >  Bam  &  Ad.?;?!  I>oog- 

DtNg.  tik  »■  3 ;  Sinclair «.  Fraser,  Doug.  4.  las  v.   Forrest,   4   Ijins.  £86 ;   Obidni  «. 

1  a.  (i  AJivon  v.  Fumival,  i  Cromp.,  M.  Bligh,  8  fling.  335;   Martin  v.  Nicolts,  3 

a  R.  177  i  Guinness  v.  Carroll,  I  Bam.  &  Sim.  458 ;  Alivon  v.  Furnival,  1  Cromp..  M. 

Ad.4j9;  Becauet  v.  McCarthy,  s  Bam.  &  &  R.  177;  Stark.  Cv.;  pt.  z,  sec67E  Her- 

Ad.  951 ;  Tarletoa  v.   Tarieton,  4  Uaule  beus,  torn,  a,  lib.  i,  tit.  3,  de  Conflictu,  sec, 

A  S.  11 ;  Hartm  v.  Nicolls,  1   Sim.  458  ;  6. 

Bank  of  Australasia  v.  Harding,  19  Law.       1  Scott  r.  Seymour,  I  Hurls,  ft  C.  >I9| 

Jour,  C.  P.  34J ;  s.  c,  o  C.  B.  S6i ;  Houl-  Cox  v.  Mitchell,  7  C.  U.  ( N.  S.)  SS !  Ostell 

ditcb  V.  Donegal,  8  Bligh,  101,  337-340;  c.  Lepage,  j  l}eGex  &  S.  05;  s.  c,  to  Eng. 

Hesderson  v.  Henderson,  3  Hare,  100, 113,  L.  &  Eq.  155;  Bayley  f.  Edwards,  3  SwansL 

■  15.    But  the  doctrine  may  be  said  to  tw  701;  Maule  f.  Murray,  7  T.  R.  470;  Ru» 


tablished  there,  that  a  foreign   sell  v.  Field,  Stuart's  Canada,  55S. 
ingmeni  is  only /rmir./ni'iV  evidence  upon       S  Buckner  v.  Finley  &  Van  Lear,  1 
be  question  wlwthei  the  foreign  court  had    U.  S.  5S6. 


joriadiction  of  the   subiect-m alter  or  the  8  Bowne  i'.  J07,  9  Johns.  (N.  Y.)  zti; 

peraon  of  the  defendant,  or  whether  the  Salmon  v.  Wooiton,  9  Uana  jKy.),  413; 

jwlgmentwas  regularly  obtained,  but  that  Mcjiltoii  f.  Love,   13  111.  486;  Drake  f. 

II  is  so  for  conclusive  upon  the  defendant  Brander,  S  Tex.  3U ;  Seevers  p.  Cleroeol, 

u  to  prevent  him  from  denying  that  the  iS  Md.  434 ;  Smith  v.  Lathrop,  44  Pa.  SL 

prnniaes  upon  which  it  was  founded  were  316;   Hatch  p.  Spofford,  11  Conn.  ^51 

eier  made,  or  alleging  that  they  were  ob-  Goodall  v.  Marshall,  11  N.  H.  99;  Coock 

taiaed  by  fraud  of  the  plaintiff.    It  is  also  LiicbReld,  5.  Sandf.  (N.  Y.)  34*. 
535 
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But  it  seems  that  where  a  debtor  has  been  sued  by  his  cr 
in  one  State,  such  suit  will  be  a  bar  to  a  suit  in  another  Sta 
a  person  having  a  claim  against  such  creditor,  seeking  to  ho! 
debtor  as  a  trustee.^ 

a  P«ial  Lawi  and  Offenooa— i.  Territorial  Lihitatic 
Criminal  Laws  and  Sentences.  —  One  nation  cannot  ei 
the  penal  laws  of  another,'  such  laws  being  strictly  loca 
having  no  operation  beyond  the  jurisdiction  of  the  couni 
which  they  were  enacted,"  and  crimes  under  them  are  cogn 
and  punishable  exclusively  in  the  country  where  they  are 
mitted.  One  nation  neither  has  a  right  to  punish  crimes  comi 
under  the  laws  of  another,  nor  is  under  any  obligation  tc 
notice  of  them,  or  to  enforce  any  judgment  rendered  in  such 
by  the  tribunals  having  authority  over  such  crimes.* 

The  Mine  rule  applies  to  »  suit  pending  Willcox,  i  Sim.  (K.  S.)  310;  Stor^ 

in  a  United  Stales  court  for  a  different  L.  sec  6101  Kames,  Eq.,  b.  ^  ch. 

district  than  the  one  in  which  the  State  in  i  ;  Erstc.  Inst.  tl.  i,  tit  1. p.  23;  Pa. 

which  the  second   action   is  instituted  is  Droit  Comm.  5,  art.  1467;  Houhiei 

situated.  WaUhf.Durkin,  12  Johns.(N.  V.)  de  Uourg.  ch.  34,  p.  jSS;  Maithzi, 

99  i  Cook  f.  Lothlidd,   c   Sandf.  (N.  Y.)  ad  Pand.  Lib.  48,  tit.  20,  lecs.  17, 

3301  and  vkt  vena  White  v.  Whitman,  1  Cem/nre  llertii  Opera,  de  CoUis.  I 

Curl.  C.  C.  4941  Lyman  v.  Brown,  z  Curt.  4,  Kos.  l3-3[,  pp.  130-132  (ed.  1; 

C.  C.  559-    Uiherwise,  however,  where  the  Voei,  de  Staiut.  sec  4,  ch.  2,  n.^p. 

first  aclton  is  pending  in  the  United  States  1715);  RutherE.  Inst.,  It.  z,  ch.  9.  1 

Circuit  Conn  in  which  the  State  in  which  Marten's  Law  of  Nations,  B.  3,ch. 

'   the  second  action  is  brought  is  situated,  32-25  i   Merlin,    R<fpertoire,   Sttm 

provided  the  circuit  court  has  iurisdiclion  sec.  5,   noa.  j,  6,  pp.  379-3S2. 
of  the  cause.     Smith  v.  Atlantic  Mut.  Fire       Wharton  criticises   this  doctrin 

Ins.  Co.,  2  Foster  (N.  II.),  21.  says,  'Plausible  as  is  this  Iheorf 

But  when  one  of  the  actions  is  at  law,  exclusive  jurisdiction  oE  courts  of  t 

and  the  other  is  in  equity,  neither  will  be  delicli,\t  is  incompatible,  it  may  at 

cause  for  abatement.     Hatch  v.  SpoHord,  set  be  noticed,  with  the  maintenan 

zx  Conn.  485;  Colt  v.  Partridge.  7  Mete,  of  that  territorial  supremacy  which 

(Mass.)  570.   And  Ihe  same  is  true  where  fesses  to  protect.    An  Austrian,  iX  tl 

both  actions  are  at  law,  if  the  |>arties  be  be  pushed  to  its  logical  results.  ci 

reversed.    Wadleigh  r.  Veaiie,  3  Sumn.  C.  crossing  over  to  Switzerland,   for] 


165.  impunity  Austrian  papers,  or  oi^an 

I  See -...-,  

3  Ma!        ,  ,.  .  ,- 

Mass.  107;  American  Bank  v.  Rollins,  99  securely  to  his  home,  protected  bv  I 


See  Merrill  v.  New  England  Ins.  Co.,   spiracies against  the  Aus 
103  Mass.  149;   Whipple  v.  Robbins,  97    then,  when  the  e<  " 


Mass.  313.  that  the  offence  could  only  be  puni 

The  same  rule  applies  to  actions  in  the  the  place  of   Its  commission.    Th 

federal    and    State    courts.      Freeman  o.  dary  lines  between  the  United  Sta 

Howe,  14  How,  (U,  S.)  4«>.  Canada,  and  the  United  Stales  and  . 

S  The  Antelope,  10  Wheat.  (U.  S.)  66.  and  those  which  separate  the  grea 

American  courts  will  not  recngniie  as  bind-  pean  powers,  would,  in  this  vi<t«,  b 

ing  the  convictions  of  other  lands.    Whart.,  cadesagalnst  which  subjects  could  1 

Cant.  I-  sec.  108  ;  Story,  Conf.  L.  sec.  91.  organize  triumphant  crime.      Not 

S  Scoville  V.  Canficid,  14  Johns.  (N.  V.)  would  particular  sovereigns  find  th 

338;  Peterson  v.  Walsh,  1   Daly  (N.  Y.),  nicipal  laws  In  this  way  successiully 

182.     See    Rafael    v.  Verelst.,  2   W.  Bl.  but  neighboring  nations  would  be 

tocS:  Folliolt  v.  Ogden,  1   H.  Bl.  135.  to  cherish,  withm  their  borders,  coli 

4  The  Antelope,  lo  Wheat.  (U.  S.|  (A,  desperate  criminals  whom  the  so 

12') ;  Scoviltef.  Canfield,  14  Johns.  (N.  Y.)  al  iht  iftus  deliiti ca\i\A  not  reach,  b 

338,  340;  State  V.  Knight,  1'aylor's  (N.  C.)  after  the  commission  of  the  crim 

Rep.    65;    Commonwealth   v.   Green,   17  leave  the  soil,  and  whom  the  sover 

Mass.  51  J,  545,  546-54X1  Ogden  v.  Kolliott,  their  place  of  refuge  could  not  to< 

3  T.  R.  733,  7u ;   Wolffc  V.  Oxhotme,  6  catise  the  sovereign  of  the  lacut  M. 

M.  A  S.  99;  Warrender  v.  Warrender,  9  exclusive   jurisdiction.      Nor  is  tl 

Bligb,  119,  1301  King  of  Two  Sicilies  v.  Offences  on  board  national  ahips,  it 
'     .M6 


iM*.    CONFLICT  OP  LAWS.   OriaMw: 

a.  Attainder  and  Infamy.  —  The  disabilities  which  attach  to  a 
sentence  of  attainder  in  one  country  do  not  follow  the  individual 
into  another  State.'  And  it  has  been  held  that  a  person  convicted 
of  an  infamous  crime  in  one  State  is  not  thereby  rendered 
incompetent  as  a  witness  in  another  State.' 

A  taw  of  one  State,  imposing  a  liability  in  the  nature  of  a 
penalty,  will  not  be  enforced  in  the  courts  of  another.' 

3,  When  Crimes  committed  in  One  Countrv  will  be  pun- 
rsHED  IN  Another.  —  Notwithstanding  the  fact  that  penal  laws 
arc  local,  yet  an  offence  may  be  committed  in  one  sovereignty  or 
State  in  violation  of  the  laws  of  another.  In  such  case,  if  the 
offender  is  afterwards  found  in  the  State  against  whose  laws 
the  offence  was  committed,  he  may  be  there  punished  according 
to  the  laws  which  he  has  violated.* 

mighl  be  panished.  on  the  ficlion  Ihai  «  The  liabililv  of  a  Btockholder  resident 

tUp  a  »  part  of  tire  teirilory  to  which  it  in  Tennessee  for  the  debts  of  >  foreign  cor- 

bclongsi  but  pirates,  who  own  no  country,  poration,  based   upon  the  failure  of   the 

could  rove  the   seas  with  impunity,'  and  directors  to  make  a  certificalc  of  the  fact 

blockade,  in  secure  arrogance,  every  port  of  payment  of  the  capital  stock,  being  highly 

HI  Christendom.    In  Irarbarous  or  semi-  penal  in  its  nature,  will  not  be  enforced  \x] 

hubirous  lands,  also,  in  which  there  is  no  the  courts  oE  Tennessee.    Woods  v.  Wicks, 

opcTUite  organization  for  the  punishment  7  Lea  (Tenn.),  40. 

oi  crime,  aa  mercantile  enterprise  could  And  it  has  been  held  that  an  Indiana 

be  pursued;  for  each  adventurer  might  prey  statute  giving  a  right  lo  recover  a  penalty 


_     .     ,  giving  a  rig                            .          , 

Dpon  his  associates,  even  to  the  extent  of  to  one  injured  by  an  incorrect  transmission 

inanler  or  robbery,  and  return  nome  pros-  of  a  telegraph  'message,  has  no  application 

peronsly  to  defy  [tic  law  whose  forms  were  to  a  contract  made  in  another  State  lo  send 

10  i^id  that  it  could  only  punish  offences  a  message  from  Chat  State  into  Indiana, 

coniniitledoii  thehomesoil,    Sofar,there-  Carnahan  v.  Western  Union  Tel.  Co.,  89 

(ore,  IS  concerns  infra-territorial  practice,  Ind.,  516;  s.  c,  46  Am.  Rep.  175. 

Uk  nilc  that  the  Ixm  detieli  has  exclusive  4  See  Adams  v.  People,  I  N.  Y.  173; 

jarisdiction  of   the  offence,  is,  no  doubt,  s.cjDcniolN.  V.),  tQOiStater.  Wyckolf, 

irae.    But  it  is  obvious  that,a3  a  principle  z  Vr.  (N.  J.)  65;  Commonwealth  ii.  Gilles- 

of  international   law,  it  cannot  be  main-  pie,  7  Serg   &  R.  (Pa.)  469;  Reg.  f.  Gar- 

laiiwd  without  Impairing   that  very  lerri-  rett,  6  Cox,  C.  C.  z6o. 

■eigntv  which   it  is  its  vowed  AooMSttrlM.— By  the  common  law,  all 

■fur,."  arr*«arii.«  in  tn.!iai,n  anii  misdemeanors 


Ts, 


Story,  Confl.  L.  sec  620.  are  principals,  and,  under  the  old  rule.wer. 

Continental  jurists  maintain  a  contrary  to  be  tried  where  the  guilty  act  look  place ; 

doctrine,  contending  that  the  ttaiut  of  a  but  by  statute  in  most  uE  the  States  he  may 

peisoninhisdomiciTefollowshim  wherever  now  be  tried  by  the  court  having  jurisdic- 


65:  llertii  Opera,  deCollis.  Leg.  3ec.4,  n.    Ferguson,  a  Stark,  N.  P.  C.  489 ;  WharL, 
8,0.  114.  Cr.  L.  sees.  95,  97,  too.  103,  104,  210. 

I  ComtDODwealth   v.   Green,   17    Mass.       It  has  been  held  that  where  a  person  in 


Campari  Slate  v.   one  State  employs  ai 

,  J   -lawks.  ([*'    "■       -      —  -'       •■■   ■ 

p.  Blodgclt,  II 
S  wTnter  I 


■poses  who  planned  it,  being  absent  from  the  State 

a  perianal  liability  upoD  the  stockholders  at  the  time  of  its  commission,  cannot  be 

of  a  corporation,  by  way  of  penalty,  for  the  there  tried  for  the  same.    Slate  v.  Wyckoff, 

omission  of  dutv  enjoined  by  their  charter,  a  Vr.  (N.  J.)  69;  State  v.  Moore,  6  Foster 

it  cannot  be  enforced  in  the  courts  oE  an-  (N.  II.),  448  ;   State  v.  Knight,  1  TaytoE 

other  State.    Bird  f.  Hayden,  1  Robe.  (N.  {N.  C),  Scj  Kx  partt  Smith,  6  1.  R.  57; 

V-)  383!  ».  c  a  Abb.  (N.  Y.)  Pr.  (N.  S.)  Sute  v,  Chapin,  17  Ark.  561. 
b\  Co-omu^nton.  —  In  conspiracies  eack 
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Fm^lMiMdOBntM.    CONFLICT  OF  La 

a.  Continuing  Offences.  —  In  England 
that,  wherever  a  felony  or  misdemeanor 
and  completed  in  another,  the  venue  ma) 
and  that  offences  committed  when  trave 
county  through  which  the  passenger,  cs 
and  larceny  or  embezzlement  may  there 
into  which  the  spoils  are  brought.* 

It  has  been  said,  that  by  the  commor 
United  States,  where  goods  are  stolen  i 
by  the  thief  into  another,  the  latter  co 
of  the  offence ; '  but  that  the  States  m 
diction  to  the  county  into  which  the  goot 

The  question  as  to  the  jurisdiction  whi 
in  one  country  and  terminated  in  anot 
struck  in  one  country  and  the  victim  d 
much  discussed  in  England  and  Americ: 
fluctuating  and  unsatisfactory.*  The 
United  States  have  held  that  such  jur 
unless  conferred  by  special  statute.' 

The  general  principle  that  a  person  wl 
one  country  is  liable  for  its  continuous  < 
been  frequently  affirmed.* 

conspirator  is  responsible  foT  the  crime  to  wealth  v. 

the  jurisdiction  in  which  an  ovett  act  is  Stale,  36 

done  by  any  of  the  co^conspiiaton.    See  Ohio,  43J 

Commonwealth  v.  Corlics,  2  Brewst.  (Pa.)  doctrine. 

J?S;  Rei  V.  Ferguson,  I  Stark.  N.  P.  C.  5  Binn.  (I 

%;  Whart.,  Confl.  L.  sees.  »77-i84,  1350.  Vr.  (N.  J 

Attompti  toeommltaCrlm*.— Ai  com-  jN.   I.)  ^ 

mon  law,  attempts  10  commit  a  crime  are  jurisdictic 

ct^iuble  at  the  place  of  the  crime;  and  Simmons 

such  is  to-day  the  law  in  cases  of  conspira-  619;  Sim) 

cies  where  the  conspiracy  is  the  gist  of  the  461 ;  Beal 
offence  ;  but  the  parties  are  also  all  respon-       It  has  1 

sible  at  the  place  where  the  offence  is  com-  stolen  in 

milled.    See  People  i:.  Grifiin,  i  Barb.  (N.  United  St 

Y.)  417;   Cominonweallh  v.  Blanding,   3  into  whic 

I^ck.  (Mass.)  304;  People  v.  Rathbun,  31  jurisdictic 

Wend.  (N.Y.)  531;  United  Suies  ».  Wor-  Bartletl,  1 

rail,  sDal].  (U.  S.)3$8j  Rexv.Girdwood,  4(|Mc.i8i 

I  Leach,  141;  Rexf.  Burdc(t,4  D.&  A.  95.  nchard,  3 

1  Sec  7   Ceo.  iv.  c-  64,  sees.  12,  13;  i       4  See  ( 

Vict.  c.  3^  sec  37-  4*6.  S«>; 

S  Commonwealth  f.  Uprichard,  3  Gray       B  tJnItt 

(Mass.),  434;  Butler's  Case,  13  Co.  53;  3  417;  s.e, 

Inst.  113.  V.   Armsn 

S  See  People  v.  Burke,  1 1  Wend.  (N.  Y.)  jurisdiclio 

1x9;  Hemmaker  v.  Slate,  12  Mo.  453;  See  Unite 
State  V.  Seay,  3  Stew.  (N.  J.)  123.  A  sutui 

As  between  the  different  States  of  the  a  case  ha 

Union,  this  jurisdiction  is  held  to  exist  at  See  Tylei 

common  law  by  some  of  the  courts.    State  monwealt 

'  V.  Kllis,3  Conn.  i36;  Fern  11  v.  Common-  pie  v.  But 

wealth,  I  Duv.  (Ky.)  153;  Commonwealth  v.  Seay,  3 

V.  Holder,gGray  (Mass.),  7;  Cummings  i>.  State,  12 
Slate,  I    Har.  &  J.   (Md.)   340;  Stale  v.       9  Thus 

Brown,  i   Ilayw.  (N.   C.}  100;  Common-  side  of  th 


w. 


rwlUnndOOtaoM.    CONFLICT  OF  LAWS. 

3.  JuRiaoiCTiON  TO  TRY  Offences.  —  It  has  been  maintained 
ikt  the  jurisdiction  to  try  a  person  for  a  crime  belongs  to  the 
country  where  he  is  arrested.  Where  the  crime  is  committed  in 
tbecouotry  where  the  arrest  is  made,  there  can  then  be  no  ques- 
tion as  to  the  unqualified  jurisdiction  of  the  court ;  but  in  all  other 
instances  to  the  general  proposition  must  be  added  the  following 
i]ualiGc2tioQs :  (i)  The  defendant  must  owe  allegiance  to  the  sov- 
neign  of  the  country  where  the  arrest  was  made,  and  the  offence 
be  against  its  laws;  (2)  Such  junsdictton  must  be  necessary  for 
the  prevention  of  crime,  or  (3)  is  necessary  to  protect  or  indem- 
nify parties  injured ;  {4)  as  to  offences  committed  in  foreign 
civillzetl  lands,  the  country  of  arrest  has  jurisdiction  only  of 
offences  distinctively  against  its  sovereignty.* 

T.  PleidjagtutdProofi.  — I.  Foreign  Laws,  etc,  must  be  plead. 
—Foreign  laws  must  be  averred  and  proved  as  facts.* 

ndMlingapenonon  the  Anwrican  aide,  (Ky.)  3o6;TenittP.  Woodruff,  19  Vl.  iSt; 

-"VatnciuUeto  the  laws  of  the  place  Hosford  v.  Nichols,  i  Paige  Ch.  (N.  V.) 

'  lite  nun  died.     United   Sutes  v.  »0|  Douglas  v.  Brown,  2  Dow.  &  C.  I711 

s  i  iiumn.  C.  C.  481; ;  Slate  f.  Wvck-  Male  v.  Roberts,  3  Esp.  163;   HMtyn  v. 

Vr.  (N.  J.)  68 ;  Commonwealth  v.  Fabri^as,  Conrp.  175. 

»n,  101  Mass.  I ;  Story,  Confl.  L.  Sec.       It  is  said  that  foreign  lawt  are  to  be 

Whart.,  Confl.  L.  sec.  877;  I  Hale  proved  as  facts  10  the  court,  and  not   as 

475;  '"'t  not  until  he  is  personally  facts  to  the  jury,  because  all  matters  of 

I  ibc  jurisdiction   of   luch  country.  Ian   are   properly  referable  to  the  court, 

>.  Garrett,  6  Con,  C.  C.  iGo.  and  the  object  of  the  proof  of  what  the 

3  where  one  man  struck  another  a  foreign  laws  are  being  to  enable  the  court 

>lov  in  Canada,  and  the  latter  died  in  to  instruct  the  jury  what,  in  point  of  law, 

gin,  be  was  held  10  be  answerable  is  the  result  of  the  foreign  law  to  be  ip- 

rhigan,    Tyler  f.  People,  8  Mich.  326L  plied  to  the  matters  in  controversy.    The 

1  person  pollutes  a  stream  in  one  trial  court  are  to  decide  what  is  proper 

7,  and  thereby  creates  a  nuisance  in  etidence  of  the  laws  of  a  foreign  country ;. 

:r,  be  will  be  liable  under  the  laws  and  when   they  are   properly  proven,  the 

latter.   Stillmani-.  While  Rock  Co.,  court  U  to  judge  of  their  applicability  to- 

oilb,  ft  M.  C.  C.  538;  Thompson  -v.  the  case  on  trial.     Uavenworih  v.  Urock- 

er,  oPick.  (Mass.)  59;  Kes  i-.  Jjur.  way,    J    Hill    (N.    Y.),    »' ;    Robiitson  v. 

.B.i  A.17J.176;  Bnlwer's  Case,  7  Dauchy.3  Barb.(N.  Y.)  10;  Trasher  f.  Ev- 

>,T*j  Com.  Dig.,  tit.  "Action,"  n.  3,  ethart,  3  Gill  &  J.  (Mtl.)  234.141!  Brackett 

>la«k.ch.  25,  par.  27.     And  it  has  v.  Norton,  4  Conn.  J17;  De  Sobry  v.  De 

eld  that  the  author  of  a  libel  uttered  La  lit  re.  z  Hatr.  &  }.  (Md.)  rgj,  219.     But 

'■  coontry,  and  published  in  another  where  the  proof  consists  of  the  parol  evi- 

7,  cTcn  though  he  be  absent  from  it  dence  of  expetis  as  to  the  existence  or 

linie,  is  triable  in  the  country  where  prevailing  construction  of  a  statute,  or  aa 

<el  is  published.    Commonwealth  v.  to  any  point  of  unwritten  law,  the  jury 

mg,  3   Pick.   (Mass.)   304;    Rex  v.  is  to  determine  what  the  foreign  law  is, 

n,7Easl,65.  Ingraham  v.  Hart,  II   Uhio,  155;   Moore 

1  Set  Whart,  Confl.  L.,  sees.  881-90Z.  v.  Uwynn,  5  Ired.  (N.  C.)  L.  187 ;  Dyer  *. 

■  Annendiai  v.    .Sema,  40   Tex.    291;  Smith,   iz  Conn.  384;  Itolman  e.  King,  7 

■titrion  V.  Carr«IL  fio  Ind.  iz8i  Graves  Metc.    (Mass.)   38^;    Kline  v.   Maker,   99- 

;  Champion  Mass.  25  j.    Questions  of  (he  competency 

iobry  v.  I>e  of  the  evidence  and  of  the  qualiGcations  <u 

93;  Trasher  the  expert   must  be  passed  upon  by  the 

]4  ;  Brackett  court  as  in  any  other  case.    Where  the  evi- 

1 7.  Seeman,  dence    admitted    coruists    entirely    of    a 

■bbarl,  z  Cr.  written  document,  statute,  or  judicial  opin- 

I V.  Ilerriott,  ion,  the  question  of  construction  and  effect 

Consequa  v.  is  for  the  court.    Kline  v.  Baker,  99  Mass. 

E  V.  Legg,  8  15s ;  Owen  v.  Boyle,  1 5  Mc.  147 ;  People  w. 

ny,  X  Kub.  Lambert,  5  Mich.  349;  Slate  v.  Jackson,  3 

,  8  B.  Mon.  I^v.  {N.  C,}  I,  563  ;  Church  -u.  llubbart,. 


riMdlBCt  and  PMob.         CONFLICT  OF  LAWS. 

2.  Proof  goverked  by  Lex  Fori. — The  at 
admissibility  of  evidence  and  its  method  of  inti 
governed  by  the  lex  fori,  and  not  by  the  lex  lot 
lex  loci  domicilii.^ 

iCr.  (U.S.)  187  i  Bremer  c.  Freeman,  10  Ihe  statute,  but  th 

Hoore,   P.  C.  306;   Di   Sora  v.  Phillips,  and  the  prior  proc 

10  II.  L.  Cas.  614.    Mr.  Bennett,  in  his  the  granting  of  il 

edition    of    Story's   "Conflict    of    Laws"  catenas  been  grai 

(section  63&i)>  criticises  thu>  doctrine.    He  ceedings  relied  01 

says   that    tlie   general    proposition    that  v.  lames,  3  Kobl. 

"  proof,  oE  general  laws  in  a  foreign  coun-  (14.  Y.)  Pr.  N.  S. 
tT]P,  is  addressed  exclusively  to  the  court,        A  declaration  o 

will  not  be  found  to  be  confirmed  by  the  country  demandir 

general  practice  in  those  countries  wheic  what  is  the  rate  01 

jury  triais  prevail.    There  is  no  doubt  the  was   given.      Sur 

courts  arc  to  judge  of  what  the  law  is,  its  Marsh.  (Ky.)  174. 

force,  COnattuclion,  and  appiicalion  to  the  of  interest  allowei 

facts.     But  where  there  is  any  controversy  of  the  United  Sti 

in  regard  to  the  existence  of  any  particular  must  be  producei 

nile  of  law,  as  there  more  commonly  is  Wash.  C.  C.  253. 
when  it  ia  referred  to  the  testimony  of  ei-       Il  is  said  that,  a 

pens,  the  ultimate  fact  must  be  referred  New  York  slatut 

to  the  jur^,  and  any  instructions  neces-  for  death  caused  b 

sary  to  be  given  by  the  court  must  be  given  territorial  effect, 

hypothetical  ly."  on   account  of    a 

It  devolves  upon  the   party  interested  Slate,  the  existent 

to  claim  the  benelit  of  the  foreign  laws,  lo  that  State  must 

show,  by  appropriate  picading  and  proof,  Dcbevoise  v.  Net 

what  is  the  law  of  the  place  where  the  con-  R.  R.  Co.,  98  N.  V 

^ract  was  made,  or  was  10  be  performed.  6B1. 
In  the  absence  of  such  affirmative  showing,       The  New  York 

the  courts  of  the  State  where  the  suit  is  to  be  brought  in  t 

brought  will  apply  the  law  of  such  Slate  to  interest  does  not  : 

the  contract.     Bean  v.  Biiggs,  4  Iowa,  464 ;  a  New  Jersey  cor| 

Whidden  f-  Seetye,  40  Me.  147;  Dakin  v.  York  court  in  Ihe 

Pomeroy.o  Gill  (Md.)  1;   Fonkc  v.  Flem-  although  he  migh 

ing,  (3  Md.  392  ;  Allen  v.  Walson,  2  Hill.  Merchants'  Loan 

JS.  C.)  319;  Crosbj- ».  Huston,  I  Tex.  M3.  Hun  (N.  V.),  361. 
Thisisficcauseitwill  bepreauined,until  the       1  See    Don  v. 

contrary  is  shown,  that  the  foreign  law  is  Finn.  1,14-16;  Vi 

the  same  as  thai  where  the  suit  is  brought.  4   Finn.  577,  580; 

Russell  V.  Kitchen,  3  Irish  C.  L.  Rep.  613.  F.J.  R.  Co.,  3  H. 
And  where  a  contract  would  be  a  legal  one       The  reason  is  tl 

if  made  under  the  Ux  fori,  it  will  be  taken  dence  and  the  ru 

to  have  been  so  where  it  was  made,  unless  matters  attaching 

the  party   impeaching   its  validity  shows  of    parties    under 

that,  by  the  iex  loci,  it  was  illegal  and  void,  other  instruments 

Ellis  V.  Park,  8  Tex.  305.  of  procedure,  and 

This   presumption  as  to    Ihe    laws   of  governed  by  the  1: 

.another  State  or  country  applies  to   con-  of  the  country  wh 

tracts  relating  to  personal  estates  and  as  to  Lord   Brougham  i 

commercial  matters  particularly,  but  does  Clark  &  Finn.  J70 
not  extend   to  statute  law.     Langdon   v.       However,  this  1 

Young,  33  Vt.  136;  Morrissey  i*.  Wiggins  difficulties ;  and 

Ferry  Co.,47  Mo.  5:1 ;  Ellis  f.  Maxson,  tg  down  any  general 

Mich.  1S6;  Wright  v.  Delafletd,  23  Uarb.  to  all  cases  of  e 

(N.  Y.)  408  i  Chase  v.  Alliance  Ins.  Co.,  9  points  there  is  a  k 

»""  '"--'  "■  instance,  on  the 

foreign  chant's  book-acco 

having  favor.    See  Cogsi 

I  bank-  217:  Starkis,  Ev.  I 

ruptcy,  as  a  bar  by  which  the  cause  of  ac-  kins,  torn.  7,  Diss, 

lion  is  abated,  be  must  set  forth,  not  only  tii  Opera,  de  Collii 
540 
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OF.  — ^"In  the    proof  of  foreign   laws  and 

nd  deeds,  and  other  instruments,  the  gene- 
best  testimony  or  proof  shall  be  produced 
;  thing  admits  of.* 

Col.  4  For.  biliiy  of  evidence,  and  that  cleirty  brings 

;  Paul  Voec,  UB  home  to  the  statute  of  llmitalion*.  .  .  . 

o(ed.  1715).  It  is  not  coniended  here  that  the  piactice 

tit." Books  of  England  is  applicable  to  Scotland,  but 

nines  certi-  these  are  iilnstrations  of  the  inconvenience 

ntracta    and  of  applying  one  set  of  rules  of  law.  (o  an 

■  admissible  instrument  which  is  to  be  enforced  by  a  law 

listence  and  of  a  different  kind."     And  see  also  Lord 

1  others  not.  Brougham's  opinion  in  Yates  v.  Thomson, 

(U.  S.)  378;  3  Clark  &  Finn.  577,  580. 

larlin  (La.),  1  The  manner  of  proving  foreign  laws, 

iven  &  F.  R.  etc,  varies  according  to  circumstances ;  but 

•/,  Thornton,  in  no  case  will  such  a  species  of  testimony 

Braybrook,  be  required,  as  the  institutions  and  usages 

IravDrook,  6  of  the  foreign  country  do  not  admit  of; 

.  Hartley,  t  and  in  no  case  wilt  testimony  be  required 
which  is  shown  to  be  unattainable.    See 

s  of  person-  Isabella  v.  Pecot,  i  La.  An.  391 ;  Church 

>  country,  it  v.  Hubbart,  2  Cr.  (U.  S.)  237. 

ty  to  admit  Asageneralrule,  authenticated  copies  of 

their  valid'  the  written  taws,  or  other  public  instruments 

would  eslab-  of  foreign  countries,  are  expected  to  be 

ihe  testator,  produced,  and   are   sufficient.     But  if  on 

>le  to  prove  application  a  foreign  country,  for  any  rca- 

s  made  and  son,  should  refuse  to  authenticate  its  eilicts, 

ator's  domi-  and  the  like,  then  inferior  proofs  would  be 

:  foundation  admissible.  Church  v.  Hubbart,  1  Cr. 
Sobry  v.  De-  (U.  S.)  237,  238.    But  it  has  been  said  that 

,  195 ;  Yates  where  a  country  has  promulgated  a  foreign 

M,  574-  law  or  ordinance  of  a  public  nature,  such 

n,  5  Clark  &  promulgation  is  of  itself  sufficient  evidence 

I  contend,  in  of  the  actual  existence  and  provisions  of 

of  evidence  such  law  or  ordinance.    Talbot  v.  Seeman, 

;  and  yet  it  1  Cr.  (U.  S.)  39. 

principle  In  Foreign  laws  are  usually  required  to  be 
b,  though  the  verified  liy  the  sanction  of  an  oath,  unless 
e  country,  it  verified  in  some  equally  satisfactory  man- 
to  the  laws  ner.  Brackett  :/.  Norton,  4  Conn.  517; 
y.  Look  at  Hempstead  f.  Reed.  6  Conn.  480;  Dyer  p. 
xample.  In  Smiin,  12  Conn.  384:  Church  v.  Hubbart, 
:  probative  ;  2  Cr.  I U.  S.)  337.  The  most  usual  meth- 
Me  of  thirty  ods  of  verifying  a  foreign  law  or  judgment, 
nselves.  In  or  instrument  of  record,  is  by  an  exempli- 
required  for  fication  of  a  copy  with  the  great  seal  of  the 
ty  are  suffi-  State  attached;  by  a  copy  proved  to  be  a 
to  be  ascer-  true  copy  by  some  one  who  has  examined 
le  particular  and  compared  it  with  the  original ;  or  by 
twaprevious  the  certificate  of  an  ofiicer  oithe  foreign 

be  no  such  State  duly  authorized  by  law  to  give  the 

e  case  must  certificate,  which  certificate  must  itself  be 

>f   evidence,  duly  authenticated.    See  Packard  v.  Hill, 

•he  question  *  Wend.  (N.  Y.)  411 ;  Lincoln  v.  Battelle, 

to  be  given  6  Wend.  (N.  Y.;  475 ;  Church  v.  Hubbart. 

;  tried  by  the  2  Cr.  {U.  S.I  238.      The   certificate   of  a 

le  law  is  set  depulv  county  recorder  to  the  ofiicial  char- 

lent.    Again,  acier  of  an  acting  justice  of  the  peace  tak- 

umed  or  not  ing  a  deposition,  must  be  tested  by  the  laws 

tiat  country;  of    the   Slate  or  Territory  where   taken. 

the  admissi-  Fredericks  v.  Davis,  3  Montana,  251.    The 
541 


CMtiwtt.  CONFLICT  OF  LAW. 

8.  CwtraoU.—  i.  Of  Lex  Loci  CoNTRAcr 
tation  of  contracts,  there  are  two  doctrines  ^ 
an  apparent  contradiction.  The  first  seem 
law  of  the  place  where  the  contract  is  ente 
the  contract ;  and  the  second  seems  to  requi 
place  where  it  is  to  be  executed  shall  govern 


legislatures  of  many  of  the  States  of  the  Church  v.  Hn 

Union  haTC  pTOvidcd  by  special  CDSclments  Anon.  7  Mod 

that  printed  copies  of  the  laws  of  other  6  Maule  &  S 

Slates  purporting  to  be  published  by  au-  Maule  &  S.  31 

Ihority,  shall  \x  prima  faeie  evidence  of  The  seal  o 

such  law*.    See  Ennis  v.  Smith,  14  How.  act  of  the   le 

(U.   S.)   400;    Comparet  v.    Jernegan,   5  vidcd  it  be  a 

Blackf.  (Ind  |  ;t75.     In  some  of  the  States  Bank  of  Roc^ 

they  arc  admitted  without   the   authority  227;  Farmers 

of  a  apedal  statute.     Lord  v.  Staples,  3  Haight,  3  Ilil 

Foster  (N.H.), 449;  Emery  i>. Berry, S  Fos-  kin,  i  Denio(J 

tcr  (N.  H.ji  4S6;  Barkman  c.  Hopkins,  6  cr.ji  Foster  (I 

Eng.ish,  157.    Other  States  hold  that  the  "Hie  seal   a 

printed  statutes   are   not    admissible,  but  established  b] 

that  the   only  evidence  of  a  foreign   law  field  ».  Hand 

which  can  be  admitted,  is  an  exemplilied  drews  v.  Her 

copy  properly  ceitilied.    Packard  v.  Hill,  DeSobryv.  U 

3  Wend.  {N.  Y.)4il;  C  ha  noi  ne  f.  Fowler.  lQ3;Henryv. 

iWend.(N.  V.)i73;  Bracket!  v.  Norton,  4  <^  courts  of 

onn.  517 ;  Hempstead  v.  Keed,  6  Conn,  exception  to  t 

4S0;  Bailejpv.Mcbowell.i  Harring  (Del.)  a^^3Con^.l7 

34;  Van  Buskirk  v.  Muloch,  3   Harrison  33^ 

(N.  J.),   1841   Stale  V.  Twitty.  z   Hawks  The  method 

(N.  C.),  441;  Church  v.  Hubbart,  I  Cr.  and  iudgmenl: 

<U.  S.)  136.  posing  the  U 

Foreign   unwritten   laws,  customs,   and  Congress.    Si 

usa^s  can  be   proved  only  by  the  parol  May  1^  1790 

testimony  of  some  witness   instructed  in  1S04,  chap.  $( 

such  laws,  customs,  and  usages.    Kcnnyf.  4  Cow.  (N.  ' 


Clarkson.  i  Johns.  (N.  Y.)  ;^5.  395;  Brush  Wilkes,  14  V 
v.  Wilkins,  4  Johns.  Ch.  (C^V.)  510;  Has-  11  Conn,  a  to; 
ford  V.  Nichols,  i   Paige  Ch.  ((^  Y.) 


Isabella  f.  Pecot,  z  La.  An.  391 ;  Church        1  See  Dig, 

V.  Hubbart,  z  Cr.  (U.  .S.)  237;  Regina  v.  1.  zi ;  Poth^i 

Povey.   14  Eng.  L.  &  Eq.  549;   Baron  de  Z4,l6;  Id^X^ 

Bo<te'sCasc,SQ.  K.  zoS:  Dairymplev.Dal-  ad.  Cod.  lib.  t, 

rymple,   I   Hagg.  Consis.  Appx.   15-144;  Comm.  in  Cc 

Mostyn   v.    Fabrigas,    Cowp.    174.      The  siones   de  St: 

knowledge  requisite  to  qualify  a  person  to  p.  J541  Ever) 

testify  as  to  the  laws,  customs,  and  usages  307 ;  3  Burge, 

of  a  foreign  country  must  have  been  ac-  pt.  z,  ch.  zo,  p| 

quired  by  actual  experience  and  practice  in  46,  pp.  445-4> 

such  country.     See  Brislow  v.  Sequcville,  nauM,  liv.  I, 

5  Eich.  Z75.    Though  It  is  not  necessary  Lubecenae,  G 

.   that  he  should  be  a  lawyer,  provided  it  be  18,  p.  zz;  z  H 

shown    that    he    possesses    the    requisite  tit.  3,  {$3,  ;-i 
knowledge  on  the   subject.      Packard  r.        BouIIenois  1 

Bailey,  z6  N.   H.   151;  Hall  v.  Costello,  for  the  govern 

4S  N.  H.  176;  Vandcr  Donckt  v.  Thellus-  such  contracts 

»an,  8  C.  B.  8iz.  the  place  whe 

The  public  seal  of  a  foreign  sovereini,  is  to  govern  a 

when  affixed  to  1  writing  purporting  to  De  cems   the  pn 

a  written  law  or  judgment,  proves   itself,  contract,  aitd  t 

Griswold  v.  Pitcaim,  1  Conn.  8;;  United  that  is  to  say, 

Suteso.  Iohns.,4  Dall.  (U.  S.)  416;  Lin-  solemnities  or 

coin  V.  Battelle.  6  Wend.  (N.  V.)  475;  lawoftbepbtt 
M2 
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:  validity  of  a  contract  is  to  be  determined 
where  it  is  jnade,*  unless  it  appears  on  its 

[i  forms  (he  Johns.  (N.  Y.)  1S9;  Scoville  v.  Caniield, 
hat  is  called  14  Johns.  |N.  V.)  338;  Northup  v.  Foot, 
,  The  law  of  M  Wend.  (N.  Y.)  1^1  CroibT  r.  Bercer, 
{overnaslo  3  Kdw.  Ch.  |N.  Y.)  538;  Hvde  v.  Good- 
torm  of  the  now,  3  N.  V.  (3  Comst.)  266;  Touroo  v. 
he  law  has  Cusin,  1  Nott.A  M.  (S.  C.)  173 ;  Shelion 
I  the  thinfii  V.  Marshall,  i6Tex.  344;  Bainbridge  v. 
>j«ct  of  Ihe  Witcocks,  Bald.  C.  C.  536;  Cam  f ran  que  v. 
alion  iB  lo  Bumell,  I  Wash.  C.  C.  340;  Courtoii 
(ocontncU  v.  Carpenter,  1  Wash.  C.  C.  376;  Webster 
■.When  the  f.  Ma»ey,  2  Wash.  C.  C.  157  i.Golden  w. 
ract  admits  Trince,  3  Wash.  C.  C.  313:  Morgan  w, 
■i  not  spring  New  Orleans,  Mobile  &  ii.  It.  K.  Co.,  1 
Ite  contract.  Wood  C.  C.  244;  Nicolls  v.  Rogers.  1 
e  state  and    Paine  C.  C.  437. 

e  law  which  1'hus.  by  the  law  of  New  Jersey,  upon 
1  which  hit  a  conditional  sale  of  chattels  followed  by 
Sixthly,  III  delivery  of  possession  to  Ihe  vendee,  the 
which  arise  reservation  of  title  in  the  vendor,  until  the 
he  contract  contract  price  i«  paid,  is  valid,  as  against 
he  place  of  creditors  of  a  bonafiJe  purchaser  from  the 
:ventblv.  In  vendee,  unless  the  vendor  has  conferred 
properly,  of  upon  the  vendee  indicia  of  title  beyond 
anlly  made,  the  mere  possession,  or  has  forfeited  his 
ntract  is  to  rights  of  conduct,  which  the  law  regards  a« 
which  arise  fraudulent ;  but  bv  the  law  of  Pennsylvania 
contraciinK  the  reservation  of  title  in  the  vendor  upon 
ntract  valid  such  a  conditional  sale,  is  valid  as  between 
Ecision,  but  the  parties,  but  ii  invalid  as  against  credit- 
fjurcly  acci-  ors  of  the  vendee,  or  bona  fidt  parchaseis 
lis  case  the  from  him.  Hence,  where  S.  purchased 
rights  arise  from  the  M.  S.  Co.  a  safe  on  credit,  under 
have  other-  a  contract  that  the  safe  was  to  be  the  prop- 
le  rules  are  erty  of  the  company  until  the  contract- 
:ontestation  price  was  paid,  the  purchase  being  made  at 
a  domestic  the  company's  office  in  Philadelphia,  and 
iction  over  the  safe  delivered  there  to  a  carrier  to  be 
1  questions  transferred  lo  a  town  in  New  Jersey  where 
any  clauses  S.  resided,  and  sul»equently  S.  sold  the 
the  accom-  safe  to  N.,  and  delivered  possession  to  him 
rdinarily  to  In  the  town  where  he  resided,  N.  being  a 
.  {  Z4i\  pp.  bsHa  fide  purchaser,  and  paying  the  pur- 
ionltict  det  chase-money  without  a  knowledge  of  the 
om.  7,  %  39,  contract  between  S.  and  the  M.  S.  Co..  in 
trover  by  the  M.  S.  Co.  against  N.  to  re- 
J^;  Evans  cover  the  safe,  the  court  held  (i]  that  th« 
rriswold   r.    contract  of  purchase  by  N.  having  been 

,    made  in  New  Jersey,  the  legal  effect  of  such 
contract,  and  his  rights  under  it,  were  de 

;  termined  by  the  taws  of  that  Slate ;  and 
;  Smith  v.  (a)  that  N.,  by  his  purchase,  acquired  only 
'9;  Bliss  V.  such  title  as  his  vendor  had  when  the  prop- 
V.  .Stevens,  erty  was  taicen  into  New  Jersey,  and  be- 
:er.  t  C.  E.  came  subject  to  the  laws  of  that  State,  and 
re  Machine  that  therefore  the  title  to  the  safe  was  in 
^ ;  s.  c,  8   the  company.    Marvin  Safe  Co.  v.  Norton, 

-.    . ..   »r    .     1       ..jj.    J    ^^  ^  ^],     p^p     .....    . 

;  a4Cent.  L.  J.  161. 
.     .  jtenerai  -  '-    -'  -         ■^- 

410 ;  ».  c,   effect  o        ._ __. 

[i>.  4t8i  14  by  the  law  of  the  place  where  it  is  made^ 
Ketcham,  8   is  subject  lo  some  exceptions ;  to  wit,  [  1 ), 


lorden,  141 
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face  that  it  was  to  be  performed,  or  was  made,  in  reference  t 
laws  of  some  other  place,  in  which  case  it  will  be  govemt 
the  laws  of  the  place  of  the  performance.' 

The  nature,  validity,  and  interpretation  of  contracts   a 
be  governed  by  the  lex  loci  contractus  ;*  but  remedies,  b 

No  nation  is  bound  to  recogniie  or  enforce        The  rule  of  damages  to  be  ream 

contracts  injuiioua  lo  ils  own  citizens,     (z)  a  breach  of  contract  is  a  part  of  ll 

The  enforcement  by  one  nation  oEcootracls  to  which  the  injured  party  Is  entitled 

made  under  the  laws  of  another,  rests  on  be  governed  by   the  Ux   ioci   ten 

the  principles  of  comity,  which  cannot  be  Consequa  e.  Wiilings,  Pet.  C.  C.  r. 

■o  far  enended  as  lo  violate  the  positive  fray  v.  Dennis,  x  Wash.  C.  C,  151 

legislation  ot  the  nation  called  On  10  enforce  the  effect  oE  a  release  to  one  of  n 

such  contract!.    (3)  When  a  contract  which  debtorsisEOvernedbylhe/i-r/wirm 

violates  the  revenue  laws  oE  the  country  Greenwald  t;.  Kaster  (Pa.),  3  Week! 

where  it  was  made  comes  before  the  courts  of  Cases,  327. 
ol  another  country,  those  courts  will  not        The  New  York  law  relieving  a 

take  notice  ol   the  foreign  revenue  laws,  who  has  had  to  abandon  nntenabl< 

Ivey  v.  Lalland,  42  Miss.  444.  ises,  for  liability  to  pay  rent,  does  m 

The  general  rule  of  the  Jm  gtulium  13  in   an  action   there  for  rent  of  p 

that  in  regard  to  questions  of  minority  or  situated  in  another  Stale.  Tbecomi 

majority,  competency  or  incompetency,  in-  is  presumed  lo  prevail  Ihere^    llie 

capabilities  incident  to  coverture,  guardian-  statute  is  no  defence  unless  dul "  - 

■hip,   emancipation,  and    other    personal  Graves  v.  Cameron,  o  Daly  (N.  ' 


capabilities  incident  to  coverture,  guardian-  statute  is  no  defence  unless  duly  ; 
■hip,  emancipation,  and  other  personal  Graves  v.  Cameron,  o  Daly  (N.  V.] 
qualities  and  disabilities,  the  taw  of   the        The  adjustment  of^a  ceneral  a 


made,  or  the  act    governed  only  by  the  itx  lad  ev 
ey's    Lenoa  v.  United  Insurance  Co,  3 
Appeal,  I  Grand  (Pa.),  Gas.  51.    Thus  the    Cas.  (N.  Y.)  17S. 


done,  furnishes  the  rule  of  decision.  Hue] 
Appeal,  I  Grand  (Pa.),  Cas.  51.  Thus  t1 
law  of  Ohio,  making  females  of  full  age 


Ohio,  lo  make  a  valid  contract  of  sale 
their   personal   property  in   Pennsylvani 

Huey's  Appeal,  1  Grant  (Pa,),  Cas.  51.  has  been  held  that  a  foreigner  con 

The  fact   that  a  foreign  contract,  valid  with   the  government  of  Virginia, 

where  it  was  made,  is  not  recorded  in  pur-  the  paper.money  period,  is   bound 

suance  of  the  law  of  the  piace  where  it  is  statute  of   that  State  establishing 

enforced,  affects   the  operation  only,  and  of  depreciation.     Commonwealth  1 

not  the  validity.     Le  Prince  v.  Guillemot,  merchais.  3  Call  [Va.|,  122. 

I  Rich  (S.  C),  Eq.  1S7.  For  peculiar  and  unusual  cases  ii 

The  sufficiency  of  the  consideration  of  a  the  application  of  the  law  of  the  | 

contract  is  not  a  matter  of  remedy  or  pro-  a  commercial  guaranty  has  been  : 

cedure  governed  by  [he  law  of  the  forum,  see  Kussell  v.  Wiggin,  2  Storr,  C. 

but  belongs  lo  thesubslance  of  thecontract,  s.  c,  5  L.  Rep.  533;  York  it.  Wist< 

and  must  De  determined  by  the  law  of  the  16  llaz.   Pa.  Reg.  1531  Prilchard 

place  of  the  contract.    Ptitchardc.  Norton,  ton,  to6  U.  S.  114;  s.  c,  I  Sup.  C 

106  U.  S.  124!  s-  C-.  >  Sup.  Cl  Rep.  loi.  10a. 

It  has  been  held  that  where  a  note  of  a  1  Pittsburg  &  St.  L.  R.  R.  Co.  v 

married  woman,  executed  by  her  forneces-  child   (Pa.),  4   Cent.   Rep.   109;   I 

contract  is  obligatory,  will  be  enforced  ii 
the  Slate  in  which  such  contracts,  if  n---* 


t>.  Golding  (Ky.),  3  S.  W.  Rep.  535;  s.  c,  States  v.  Donnally,  S   PeL  (U.   S 

14  Cent.  L.  j.  419.  Bank  of  the   United  Slates  n.  Da 

The   validity  of    a  contract  under   the  Pel.  (U.  S.)  JJ;  Andrews  r'.  Pond, 

statute    of    frauds    is    to    be  decided  by  (U.  S.)  65;  Armstrong  f.  Toler,  11 

the  proved  law  of  the  place  of  thecontract.  (U.  S.)  238;  Pope  v.  Nickcrson,  ' 

Forward  v.  Harris,  30  Barb.  (N.  Y.)  338.  C.   C.  465;    Willings  i..   Consequ 

And  it  is  said  that,  whether  a  purchase  of  C.  C.  3or. 

foods  be  fraudulent  as  against  the  vendor,       S  Scudder  v.  Union  Nat.  Bank, ; 

epends  on  the  In  leci  centnttm.    Arnold  40&     Coatfan  Payson  v.  Withen, 

».  Shade,  3  Fhila.  (Pa.)  82.  C.  C.  169. 
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itx  fori}    The  rights  of    the  parties  are  governed  by  the  lex 

A  contract  by  a  resident  of  one  State,  made  and  to  be  performed 
in  another,  is  governed  by  the  Ux  loci  coittractus  as  regards  its 
vaKdity  and  construction,  and  not  by  the  lex  fori  where  remedy  is 
sought  for  a  breach."  And  where  a  contract  is  to  be  performed 
putly  in  one  country  and  partly  in  another,  each  portion  is  to  be 
interpreted  according  to  the  laws  of  the  country  where  it  is  to 
be  performed.* 

In  two  cases  only  can  foreign  laws  affect  the  contracts  of 
American  citizens :  (i)  when  they  reside  or  trade  in  a  foreign 
country,  and  (2)  when  the  contract  plainly  referring  to  a  foreign 
country  for  its  execution  adopts  and  recognizes  the  lex  loci.^ 

1  BuikoTtheL'nilcdSlatesi'.Donnally,  (orced  in  the  latter  State,  though  valid  if 

S  PtL  (U.  S.)  j6i ;  Wilcox  v.  Hunt,  (3  Pet.  made  there,  where  it  is  illegal  in  the  State 

(I.S.IJ78;  Van  Rcimsdvk  f.  Kane,  I  G>ll.  in  which  entered  into.    Blackwell  f.  Web- 

CC.371;  llinklevn  Maiean,  3  Mason,  Mer  (l;.  S.,  D.  C),  19  Fed  Rep. 614 ;  s.  c. 

""  &;  WLllard  V.  DoTT,  3  Mason,  C.  C.  J4  Cent.  L.  J.  397- 


S;  Fopev.  Nickerson,  ^Sioty,  C.  C.  474;      Whether  a  time-note  given  in  NewHamp- 

odeos  V.  Nicolli,  z  Paine.  C.  C.  437;  shire  by  a  New  Mampshire  debtor  to  a 

itA   v.  Atwood,   3    McL.  C.   C.   545:  Massachusetts  ireditor  has  the  «f!ect  o( 

Huhnson  I'.  Crawford,  4  Mct>  C.  C.  54a  ;  payment  pre  latite,  is  deteiminable  by  the 

Broadhcid  v.  Noyes,  9  Mo.  56;  Dorscy  v.  law  of  New  Hampshire.    Gilman  v.  Sle- 

Hjrilesiy,9Mo.  157;  Scoville  f.  Can  field,  v  ens.  61  N.  H.  342. 
14  J'Atis.  (N.  Y.)  338.  On  a  bill  of  lading  issued  in  New  Voiic 

It  ii  only  in  ascertaining  the  rights  and  for  goods  to  be  delivered  in  I'ennsylvania 

liibilitits  of  the  parlies  that  the  law  of  the  the  New   York  law  governs.      Brooke  i. 

plactwhere  the  contract  is  made  governs:  New  York,  L.  E.,  etc.,  K,  Co.  (Pa.),  I  CenI 

tic  Tcmedy  is  governed  by  the  law  of  the  Kep.  113.    And  the  effect  of  the  indorse- 

itfam.    If  the  liability  of  the  party,  ascer-  ment  and  delivery  of  a  private  warehouse 

linn)  by  the  law  ni  the  State  where  it  was  receipt  for  goods  stored  in  another  Slate,. 

■ude,  a  equitable,  it  can  be  enforced,  in  a  is  10  be  determined   by  the   laws  of  the 

Suit  where  legal  and  equitable  remedies  latter  Slate.     Hallgartcn  v.  Oldham,  135. 

nt  diiiinct,  only  in  equitv,  notwithsiand-  Mass.  1,  7;  s.  t,  46  Am.  Rep.  433. 
Bg  it  might,  in  the  State  where  made,  have        la   Louisiana,   il  is  held,  that  where  a. 

n^  enforced  at  law.    Burchard  v.  Dunbar,  contract  is  entered  into  in  one  place,  to  be 

81  111,  450.  executed  in  another,  [here  are  two  Ian  ecu- 

I  Alexandria    Canal   Co.  v.   Swaim,   j  traelm,  —  the  /ami  ce/eirafi  lentraclta  and 

Hm.  (V'.  S.)  83.  the  Itrui  tolulicnis;  an<l  the  laws  of  the 

1  Williann  v.  Carr,  80  N.  C.  204.  former  govern  the  interpretation,  nature, 

Thiu.an  agreement  made  in  AUbama  to  and  validity  of  the  contract  j  those  ^the  lal 

dtliier  lombcT  in  Georgia,  fu(  the  build-  ter,  its  performance.     Konlenot  t>.  Soileau,. 

ng  of  a  house  there,  i«  governed  by  the  1  La.  An.  774. 

Ceortia  mechanics'  lien  laws,  and  the  fact       4  Homcroy  v.  Ainsworlh,  11  Barb.  (N. 

Aai  the  contractor  is  a  dtiien  of  Alabama  Y.)  i  iS. 

*ot»  not  prevent  him  from  invokiiw  thoae       But  it  has  been  held  that  wbereacoit- 

|a«i.   Thurman  v.  Kyle,  71  Ga.  628.    And  tract  is  made  by  a  common  carrier  in  one 

in  an  anion   against  an  attaching  officer  Stale  In  transport  goods  from  that  State 

or  crcdiior  for  ^  conversion  of  peritonal  into  another,  and  the  goods  are  lost,  the 

propertyattachedasthatof  the  seller  under  rights  of  the  parties  arc  governed  by  the 

a  contracl  of  sate  which,  although  written  law  of   the   State  in  which  the  lou  bap- 

i"  one  Stale,  was  executed,  delivered,  and  pens.    Gray  e.  Jackson,  51  N.  II.  9. 
recorded  in  another  Sute,  where  the  prop-       ■  Searight  v.  Calbraith,  4  DalL  (U.  S.)' 

"tywas  at  the  lime,  the  rights  of  the  seller  315. 

"e  to  be  settled  by  the  law  of  such  other        A  contract   made  in   one  Sute  is  not 

^l^te.     Anus  v.  McCamber,   114   Mass.  affected  by  a  discharge  of  the  debtor  under 

'J-  the  insolvent   laws  of   another  Slate,  in 

A  contract  made  in  one  State  to  collect  which  the  debtor  resides.    That  the  law 

<knand  oa  shares,  which  is  to  be  carried  was  in  force  when  the  contract  was  madcr 

iBio  effect  ia  another  State,  will  not  be  en-  doei   not  affect  the   question.      Coak  » 
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The  laws  which  subsist  at  the  time  and  place  of  the  ma 
a  contract,  if  it  is  to  be  there  performed,  enter  into  and 
part  of  the  contract  \  and  this  is  so  whether  such  laws  af 
validity,  construction,  discharge,  or  enforcement,'  provide 
be  shown ;  but  if  those  laws  are  not  in  evidence,  the  coi 
apply  the  rule  of  the  law  of  the  jurisdiction.* 

The  law  of  the  country,  where  a  contract  is  made,  is  the 
the  contract,  no  matter  where  performance  is  demanded 
it  the  contract  be  discharged  by  the  lex  loci  contracUu,  si 
charge  will  be  regarded  wherever  performance  is  demanded 

a.  Wkat  deemed  the  Place  of  Coittreut.  —  The  questioi 
law  governs  a  contract,  depends,  theoretically  at  least,  uf 
intention  of  the  contracting  parties.  An  agreement  to  | 
'  an  act  at  a  particular  place  is  made  with  reference  to  the 
that  place,  and  an  agreement  to  perform  an  act  without  desi: 
a  place  for  performance  is  presumed  to  be  made  with  refer 
the  law  of  the  place  at  which  the  agreement  was  made ;  an 
presumptions  are  conclusive."  If  not  made  with  referent 
to  the  law  of  the  place  where  it  is  made,  or  of  the  place  « 
is  to  be  performed,  being  forbidden  by  both,  the  law  of  th 
where  it  is  made  governs  as  to  its  invalidity.* 

Moffat, 5 How. (t^-S. 1295.    Vide,infra.,\i^  where  only  upon  considentioni c 

"EfPBCTOKFoKKiuH  DISCHARGES  IN  aiul  Ihcsc  always  yield  lo  thosc  b 

^AMKKUrrcy."  •{derations,  which  demand  oF  ci 

1  Roberts   v.   Cocke,    18   Gratt.   (Va.).  the  protection  of   iu  own  ciiizei 

107;  Walker  v.  Whitehead,  16  Wall.  (U.  the  unwarrantalile  acts  of  a  forcii 

S.1  itf  GebtMrd  v.  Canada  S,  Ky.  Co.,  t 

S  The  Scotland.  lo;  U.S.  i4i  Champion  C.  C.  416;  s.  c,  1  Fed.  Kep.  jil? 


Wilion,  64  Oa.  184.  L.  t.  351 ;  9  Kep.  Z03.     Comfar, 

Thus,  a  contract  made  in  New  York,  and    \S.  S.  ja?. 
be  there  performed,  is  to  be  enforced       S  IfyalE  v.  Bank  of  Kentodcj 


according  to  the  law  of  New  York;  but  (Ky.J  iqi;  De  bobry  f ■  l>e 

the  law  of  that  State  must  be  put  in  evi-  &J.  (Md.)  191. 

deitce.    Champion  v.  Wilson,  64  Oa.  184.  Where  a  party's  resideiKe  is  In  < 

S  Green  v.  Sarmlento,   Pet.  C.  C.  74;  and  his  place  of  business  in  am 

Willinga  v.  Consequa,  PeL  C.  C.  301  \  lie  presumption  is  that  his  contracts 

Roy  v.  Crowninshield,  I  Mason,  C.  C.  151;  rather  at  his  place  of  business  th 

[>oe  V.  Duck,  5  Md.  t ;  Roach  v.  St.  Ixiuis  place  of  residence.    Varick  v.  Cr 

Type  Foundry  (Mo.),  3  West.  Rep.  lS&  Ch.  (N.  J.)   118.    But  the   fact 

4  Grceni'..Sanniento,Pet.C.C.  74i  ^.c,  higher  rate  of  interest  allowed  b 

3  Wash.  C.  C.  17;  Webster  v.  Massey,  2  of  the  place  of  the  making  of  tl 

Wash.  C.  C.   157;   Golden  v.   Prince,  3  specified  therein,  i»  evidence  of 

'<fash.  C.C.  313;  Van  Rcimsdykr'.  Kane,  tion  of  the  parties  to  contract  1 

I  Gall.  C.  C.  371 ;  Willings  v.  Consequa,  ence  to  the  law  of  the  place  of 

Pet  C.  C.  301 ;  Le  Roy  v.  Crowninshield,  New  England  Mortgage   Secori 

I  Mason,  C  C,  1 31 ;  Toe  r.  Duck,  j  Md.  1,  Vader,  28  Fed.  Rep.  265. 

It  has  been  said  that  the  general  doctrine,  6  Andrews  v.  Pond,  13  Pet.  (U 

.that  a  defence  or  discharge,  good  by  the  Thus,  where  a  contract  has  b 

law  of  the  place  of  the  contract,  is  good  without  reference  to  the  laws  of 

everywhere,  is  subject  to  several  qualilica-  where  it  was  made,  or  to  the  la 

tions,  one  of  which  is  that  the  discharge  or  place  of  performance,  and  a  rale  i 

defence  must  not  be  of  such  character  that  reserved,  forbidden  by  the  laws  of 

to  recognize  it  would  conflict  with  the  duty  where  the  contract  was  made.  « 

of  the  State  where  it  is  sought  to  be  en-  concealed  under  the  name  of  cii 

forced  towards  iu  own  citiiens,  to  recog-  order  to  avoid  ihe  law  against  1 

nice  it.    The  laws  of  sovereignty  have  no  question  is  not  which  law  is  to  j 

eitra-territorial  vigiir.andareenforcedelse-  executing  the  contract,  bat  whid 
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a  binding  < 

^tion  upon  the  parties,  is  deemed  the  place  of  contract  tor  the 
purpose  of  distinguishing  what  law  governs.' 

Where  negotiations  for  a  contract  are  carried  on  between  two 
parties  living  in  different  States,  partly  by  mail  and  partly  through 
an  agent  of  one  of  them,  the  contract  is  made  in  that  State  in 
which  it  first  took  eRect  as  a  binding  obligation.' 

tide  the  iixt  of  (he  security  on  an  agree-  conaumTnaled  in  New  York.    Mack  v.  \ju:, 

meni  irhich  neither  will  execute.    Unques-  13  R.  I.  293.     Sec  Backman  i'.  Jenks,  5; 

Mubly  II  must  be  the  law  of  the  btate  Uarb.  (N.  V.)  463;  Kindskupf  v.  Ue  Ruy 

■bcic  ihe  agreement  was  entered  into,  and  ter,  19  Mich.  i.     And  where  an  order  Eor 

ix  iiulroment   taken   10  secure  its   per-  goods  is  taken  by  Ihe  agent  d[  a  New  Vork 

inniunce.    A  contract  ot  this  kind  cannot  Rouse,  from  a  buyer  in  Vermont,  and  for- 

lUnd  an  the  same  principles  with  bona  fide  warded  to  the  New  York  bouse,  and  the 

ipmnents,  which  are  permitted  by  ihif  Itx  guods  were  shipped  to  the  buyer,  who  was 

&i  tntrocias,  and  will  even  be  enforced  to  pay  the  carrier's  charge^  the  contract 

ibcic  if  the  party  is  found  within  its  juris-  is  regarded  as  a  New  York  conliact,  not- 

dittion;  but  Ihe  same  rule  cannot  be  a]>-  withslandiiig  the  seller  has   reserved  the 

plied  to  contracts  forbidden  by  its  laws,  right  to  reject  any  order  after  its  receipt. 

vkI  dctigned  to  evade  them.    In  such  cases  Engs.  v.  I'riest,  65  Iowa.  zll. 
ihe  lc£al  consequences  of  such  an  agree*        Where  the  residence  of  the  payee  of  a 

■ml  must  be  decided  by  the  law  of  the  note,  dated  in   West  Virginia,  and  made 


did  there,  it  is  void  everywhere.  De  Wolf  appear,  Ihe  note  will  be  treated  as  a  West 
.  Johnson,  10  Wheat.  ( IJ.  S.)  383 ;  Dcwar  Virginia  conlraet.  HefHebowcr  v.  Detrick, 
.  Span,  I  Durnf.  i  E.  425.  a?  W.  Va,  16     And  the  Slate  in  which  a 


ide  payable,  and  where  it  n 

■l»re  made,  bul  valid  elsewhere,  docs  nut  delivered  in  consummation  of  a  bargain,  is 

A  ilKlf  authorize  the  p^c^tumption  thst  Its  Ihe  place  of  conlract,  though  it  was  cxc 

perfornunce  is  to  be  abroad,  and  that  it  Is  culed  in  another  Stale,    Johtisloni;.Gawlry, 

Mcte  Kith   reference  to   Ihe  foreign   law.  83  Mo.  339. 

Ewns  V.  Kitlrell,  33  All.  449,  Augusta  S  WaldrD^  _.  ... 

Ins.  Co. ».  Morton,  3  La.  An.  417,  2881  B.t,  9  Abb,  (.       .  ,, _   j_,^ 

I  butler  V.  Myer,  \^  Ind  77.  A  promissory  note  «Tilteii  in  Mainerbut 

<  Waldron  ».  Ritchings,  3  Daly  [N.  V.),  signed  in  Massachusetts,  by  citizens  there, 

^;  i.C9  Abb.  (N.  Y.)  Pr.  N".  S.  350  and  then  returned  by  mail  to  the  payee  in 

Thus,  where  the  plaintiff,  being  in  New  Maine,  is  a  note  made  in  Maine,  and  to  be 

Voik,  ^eed  with  defendani,  ibe  manager  constructed  by  the  laws  thereof;  so  wherc 

o(  m  opera  in  Philadelphia,  to  go  there  one  uf  the  makers  of   such  a  note,  thus 

"id  make  her  dam,  she  lu  be  assured,  if  wriilen  and  signed,  was  a  married  woman 

^  did  not  fail  in  the  estimation  oi  Ibe  who  sigtied  it  as  surety  for  her  husband, 

wblic  and  the  press,  of   an  engagement  and  by  the  laws  of  Ma--«iachu*clts  she  could 

ipon  terms  specified  in  the  negoliation  be-  nol  thus  bind  herself  there,  the  note  It  to 

inen  the  parlies,  it  was  held  thai  the  con-  be  construed  by  Ihe  law!<  of  Maine,  which 

met  vu  not  made  in  New  York,  but  in  authorise   her  10  contract  for  any  lawful 

'^ilidclphia,  Dpori  her  fulfilling  the   test  pur|fose.     Bell  f-  Packard,  69  Me.  105. 

>(  iuccess.     Waldron  v.  Kilchings,!  Daly  A  contract  to  indemnify  a  party  for  ad- 

y^-  v.),  2SS  1   s.  c   9  Abb.  (N.  V.)  Pr.  vances  made  in  another  Slate,  is  an  under 

M.  S.  3J9.  taking  to  replace  the  money  at  that  place. 

The  contract  of  a  liavelling  agent,  which  and  is  governed  by  the  law  thereof.    La- 

lEquired   raiilication   by  his  principal,  is  nussecUarker,  3  Wheat.  (U.S.)  101 1  Boyle 

lircsnmed  to  have  been  made  at  Ihe  place  v.  Zacharie,  6  Pel,  (U.  i.)  635;   York  v. 

■here  the  ralificalion  was  given.    Sbuen-  Wistar  (I'a.),  16  llaz.  Pa.  Reg.  153. 

kldl  V.  JanlECrmann,  la  Fed.  Rep.  357.  The  right  of  a  consignee  who  has  made 

Thus  where  B.,  a  New  York  liquor-dealer,  advances  in  excess  of  the  amount  realized 
Slivered  on  steamboat  al  New  York,  by  the  subsequent  sale  to  recover  back  the 
liquors  for  A.  in  Rhode  Island,  in  accord-  excess,  is  to  be  regarded  as  a  contract  of 
mce  with  an  order  given  by  A.  in  Rhode  Ihe  place  where  the  ntoncy  was  advanced. 
island  to  B's  agent  iherc.  which  agent  had  Ijnusse  v.  Barker,  3  Wheal.  {U-  .S-)  101 : 
»«  authority  to  make  sales,  but  only  10  and  \l  he  is  a  citizen  of  that  Slate,  a  dis- 
like orders,  which  B.  filled  or  not  as  he  charge  of  the  conslgncir.  under  the  insol 
M»  lii.  —  Ihe  court  held  that  the  sale  was  vent  law  of  another  Stale,  will  nut  operate 
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An  instrument  for  the  payment  of  money,  executed 
State,  but  payable  in  another,  is  governed  by  the  law  of  t1 
of  payment.'  And  inasmuch  as  the  contract  of  a  draw 
pay  the  bill  upon  non-acceptance,  not  at  the  drawee's  ■ 
business,  but  where  it  was  drawn,  the  drawer's  liability  is 
to  be  determined  by  the  law  of  the  place  where  the  bill  was 

upon  the  debt.    Cook  v.  MoRat,  5  How.  gamishable    at    Ihe   merchant's 

(U-  K.)  19J.     And  where,  by  a  contract  in  bush  i:  Nance,  61  Miss.  237. 

Mississippi  between  a  party  residing  iherc,  1   Warren  v.  Lynch,  5  John! 

and  the  agcnl  of  a  factor  residing  in  Ixjuisi'  339;  Curtis  v.  Leaviit.  15  N.  \ 

ana,  the  latter  is  ixiund  to  apply  the  pro-  17   Barb.  (N.  Y.)  jot);  Ralph  v. 

ceedsofcouondelivcredinMississippiiobc  W.  &  S.  (Pa.)  395  ;  Archer  7 ■.  L 

sold  in  I.ouisiana  to  certain  claims  of  third  &  S.  ( Pa.)  m?  ;  Wood  v.  Kelso, 

persons,  the  tights  of  the  patties  are  gov-  241 ;  Schell  t:  !>ieison  (Pa.),  34 

emed  by  ihe  laws  of  Mississippi.     Oliver  114.    Sec  iw/™  " Contbacts  t 


'.  lake.  3  La.  An.  78.     The   agents  .     .  . 

New  York  insurance  company,  at  the  re-  1'hus,  notes  made  and  dated 
quest  of  its  Canadian  agent,  insured  a  more,  but  delivered  in  New  Voi 
Canadian  vessel,  the  jiremium  note  being  ment  for  goods  there  purchasei 
made  pavable  in  Canada,  and  the  policy  erned  by  the  laws  of  New  York, 
delivered  there;  the  contract  was  held  to  MoHat.  5  How.  (U.  ^1  295; 
be  a  Canadian,  not  a  New  York,  contract.  Clemson,  6  McL.  C.  C.  6i;.  / 
In  n  Stale  of  Pennsylvania  Ins.  Co.,  22  a  promissorv  note  was  made  i 
Fed.  Rep.  log.  and  indorsed  by  a  party  in   Loi 

Where  Ihe  parties  to  a  gambling  trans  the  accomniodallon  of  Ihe  nu 
action  to  purchase  stocks,  bonds,  and  cram  then  relumed  10  them  so  iiHor 
in  other  Mates,  both  resided  in  one  State,  nois.  where  thev  subseouently 
and  deliveries  were  to  be  made  in  the  Slate  it.  the  contract  was  held  to  be 
wherelhey  resided,lhelawof  thalSlatewill  contract,  and  that  the  indorse 
govern.' in  an  action  bv  Ihe  broker,  for  governed  bv  the  laws  of  Ihal  Si 
money  advanced.  Stewart  i<.  Schall  IMd.),  r:  Kamig.  iig  III.  jji.  Ii  has 
3  Cent.  Kep.  509.  by  the    Iowa  supreme  court,  th 

An  agreement  by  the  consignor  to  in-  dated  and  signed  bv  one  of  iis 
demnify  his  consignees  residing  in  another  another  State,  but  (delivered  and 
Stale  against  liabllily  by  their  having  vol-  the  other  maker  and  the  surety  r 
untarily  become  security  10  release  his  ves-  governed  by  the  lanrs  of  thai  Sii 
Eel  from  attachment,  is  to  be  regarded  as  a  i'.  Wills,  ;2  Iowa.  56.  Where, 
contract  to  be  governed  by  the  law  of  the  lion  in  Indiana  by  indorsee  agair 
latter  place  :  Whether  their  becoming  secu-  er  on  a  note  dated  and  payabli 
rity  was  authorized,  or,  being  authorized,  Ihe  maker  of  whith  was  allege 
was  subsec|uemly  ralilied  by  him,  Ihe  re-  non  resident  of  [ndiana,  the  onl' 
still  in  this  res]iecl  would  l>e  the  same,  was  the  note,  the  mdarsement 
Boyle  ».  Zacharie,  6  Pet.  (U.-S.)  635;  Con  protest,  and  the  court  held  ih 
sequa  v.  Fanning.  3  Johns, CK  |  N.  Y.)  ^j;  dorsement  must  be  jiresumed  to 
Fanning  i'.  Consequa,  17  Johns.  (N.  V.)  at  the  time  and  place  of  making 
Jli  1  diSi-ipproving,  Marlin  t.  Krankliti,  4  and  lK>lh  note  and  indorsetneni 
Johns.  (X.  Y.|  125;  Scolield  v.  Day,  20  erned  by  the  law  of  Ohio;  that 
Johns.  (N.  V.)  102)  Adams  v.  Cordis,  8  nion  law  must  be  presumed  I 
rick.  (Mass.)  260;  Grant  r.  Ilealev,  3  there,  and  the  note,  therefore, 
Sumn.  C.  C.  523,  !  L.  Kep.  III.  And  governed  bv  the  law-merchant ;  I 
where  A.,  residing  in  I'hiladetplila,  con-  :  [ndiana  Itevised  Statutes.  7^.  tl 
signed  goods  to  II.,  residing  in  New  York,  of  Ohio  should  have  been  pie 
and  drew  on  K.,  promising  Co  pay  him  any  jiroved ;  thai  the  evidence  did 
balance  not  covered  by  the  proceeds  of  Ihe  such  diligence  tn  proceedings  a| 
goods,  and  It.  accepled  and  paid  the  bill,  maker  as  by  1  [ndiana  Revi 
which  exceeded  Ihe  amount  of  sales.  A.  ules,  636,  }  4,  is  required  to  bin 
was  held  bound  to  reimburse  It.  in  New  dorser  of  a  nolc  not  payable  in  : 
York.  Woodhull  v.  Wagner,  Bald.  C.  C.  Indiana :  anil,  consequently,  tha 
!gC.  dence  was  insufficient  to  sustain 

In  absence  iil  contrary  stipulation,  a  for  the  plainiilT.  Patterson  r.  t" 
I'ommission  merchant's    account    for    ad-    [nd.  I23. 

vances  lo  a  ciisiiimer  in  another  State  on  S  Wood  f.  Gibbs,  3s  Mi«<.  ;c' 
consignments  lo  be  made,  is  payable  and        Where  a  draft  was  ilrauM   I' 
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h.  Interest.  —  Interest  is  payable  according  to  the  law  of  the 

conntiy  where  the  contract  is  made  and  to  be  performed,^  althongh 

Che  rate  at  the  place  of  payment  is  lower  than  that  contracted 

for.'    And  the  fact  that  there  may  be  no  statute  prescribing  a 

rate  in  the  place  where  the  transaction  takes  place,  does  not 

prevent  the  recovefy  of  interest ;  and  interest  at  a  reasonable  rate, 

and  conforming  to  the  custom  which  obtains  in  the  community 

f  dealings  of  the  same  character,  will  be  allowed.' 

"■■'  ■'  ''■"  '■- ;  terms  or  nature  of  the  contract,  it  is  to  be  exe- 

ir  country,  or  it  appears  that  the  parties  had  refer- 

s  of  another  country,  then  the  rate  of  interest  is, 

e  laws  of  that  other  country,* 

Rfite.  — Any  rate  of  interest  may  be  stipulated  for 

hat  allowed  by  the  place  of  performance,'  although 

)wed  at  the  place  of  performance  be  greater  than 

at  the  place  of  the  contract ;  and  the  parties  may 

e  higher  interest  without  incurring  the  penalties  of 


bankers  in  New  York  computed  according  to  the  law  of  Loutsi- 

inother    New   Orleans  ana.    Frierson  v.Galbrailb.  IlLea(Tenn.), 

refused,  it  was  held  I2g. 

action   atose   in   New  8  Second  Nal.  Bank  v.  Smoot,  2  Mac- 

>ugh  tbe  plaintiff  bank  Ar.  (D.  C.)  371. 

luisiana,  and  subject  to  And  if  the  note  be  sued  in  the  State 

e  fact  that,  prior  to  the  where  it  was  made,  the  stipulated  rate  of 

the  drawer  bank  had,  interest  may  be  recovered.     Fisher  v.  Otis, 

isiana  court,  been  for-  3  Chand.  (Wis.)  Si. 

:  the  right  of  a  creditor  8  Vuung  7'.  GodlK,  15  Wall.  (U.  S.)  5G1. 

__  7._   7_.! ^  FanninEf.Consequa,  17  Johns.  (N.Y.) 

'' -.   Fanninp.^ - 

Y^i'i&S.                   ~  i6iila'rbr(NVY.jzi 

53  Barb.  (N.  V.)  ijo;  Thus  a  promissory  note,  made  in  Lower 

Y.)  Pr.  181,41  N^  V.   "—  ' '■-  '-   "-■-"■    -■"  ^—   - 


.   Canada,  payable  in  England,  will  bear  ii 


,  _ ,ing  V.    Scoficid  t.  Day.  10  Johns.  (N,  V.)  i< 

,(N.  Y.)5ii;  Hostord       But  it  has  been  held  that -■- 


■'anning,  3  Johns.  Ch.  terest  according   to   the  law  of   England. 

lui.  Hem.,  Fanni '■--■^-•j  -    •^--   —  '-•---   -"  "  .  -  — 

,(N.Y.)sii;  lie _  __ 

"h.  (N.  V.)  sjo;  Slew-  terest  upon  notes  made  in  one  Stale,  for 

!  Ch.  (N.  Y.)  604:  New  money  there   loaned,  payable  at  a  given 

.  V,  American  Life  Ins.  bank  in  another,  is  governed,  as  to  the  rate 

f.  Ch.  (N.  Y.)  215;  S.  C,  of  interest,  by  the  law  of  the  former  Suie. 

k  Bank  r.  Amer.  Life  Bank  of  Georgia  n.  Lcuin,  45  Karb.  (N.  V.) 

-  344  •  Jacks  I'.  Nichols,  340 1  First  National  Bank  v,  Morris,  t  Hun 

.1  313;   s.  c,  s  N.  V.  (N.  y.).68o. 

6  N.  Y.  IZ4;  Cope  V.  i  Robb  v.  llalsey,  II  Smed.&  M.  (Miss.) 

37;  s.  c,  51  Barb.350;  146*  Andren-si/.  Pond,  13  Pet.  (U-  .S.)  77; 

3  Wheat,  (U.  S.)  101;  Thompon  v.  Ketcham.  4  Johns.  (N.  Y.) 

I.33N.J.  L.{4Vr.)  Si.  zSy,  Chapman  v.  Robertson,  6  Paige  Ch. 

'e  on  lands  is  executed  (N.  Y.)  627. 

lent,  and  there  is  noth-  6  Andrews  v.  Pond,  13  Pet.  (U.  S.)  65 ; 

t  is  made  payable,  the  DeWolf  k.  Johnson,  10  Wheat.  (U.  S.)  3^; 

overned  hy  ihe  if x  iiKi  Quinee  v.  Callender,   1  Des.  (S.  C.)  160; 

!>.   InaersoU,   1   Keyes  Scofield  v.  Day,  20  Johns.  {N.  Y.)   101; 

Abb.  (N.  y.)  App.  Dec.  Thompson  v.  Powles,  z  Simons,  194;  Miller 
V.  Tiffany,  1   Wall.  (U.  S.|  298;  Fitch  v. 

accepUnce    drawn    in  Remer,  8  Am.  L.  Reg.  654,  x  Kent,  Com. 

Heniphis  on  a  New  Orleans  Arm,  to  whom  460. 

II  ii  addressed  at  New  Orleans,  U  to  be  A  moneyed  corporation,  forbidden  by  its 
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(2)  Rate  ttfter  Maturity.  —  The  rate  of  interest  to  be  a 
on  a  promissory  note,  after  maturity,  is  governed  by  the  L 
contractus.  * 

(3)  Usury. — The  lex  loci  contractus  governs  as  to  the  d 
of  usury,*  notwithstanding  the  fact  that  by  the  (erms  of  the 
ment  the  debt  was  to  be  secured  by  a  mortgage  on  real  pr 
in  another  State.' 

The  discount  in  one  State  of  a  note  made  payable  in  ai 
State,  at  an  usurious  rate  of  interest,  is  governed  by  the 
laws  of  the  former  State.* 

€.  Contracts  for  the  Loan  of  Money.  —  A  contract  forth 
of  money  is  governed  by  the  lex  loci  contractus,  though  the  Ii 
secured  by  a  mortgage  on  lands  in  another  State,*-    Yet  a  ci 

cbuter  to  make  >ny  contract  amounting  to  and  <i  appears  that  the  parties  to  t 

usury,  may  make  a  loan  in  another  Stale,  gage  botn  resided  in  one  State,  : 

at  the  rale  of  interest  there  lawful,  though  the  negotiations  were  conducted 

mor«  than  permitted  in  the  Stale  of  its  conlract  made  there,  the   ralidit; 

creation.    Bard  f.  Poole,  ii  N.  Y.  495.  mortgage   must   be   decided  acco' 

The  rate  of  interest  fixed  by  ihe  law  of  the  laws  ai  that  Stale.    The  fact 

Georgia,  the  contract   having  been  made  latid,  which  was  the  subject  of  the  1 

there,  will  be  allowed  tn  the  courts  of  the  is  in  another  Slate,  will  not  affect  I 

United  Sutcs  on  such  contracts,  although  lion.     Dolman  v.  Cook,  1  McC.  Ct 

it  may  exceed  the  interest  allowed  by  the  56;   Biydenburgh  v.  Colheal,  i   I 

law  of  the  Slate  in  which  the  court  sits.  (N.  J.)  17,  631 ;  Andrews  f.  Torre j 

Jaffray  v.  Dennis,  a  Wash.  C.  C.  253.  Ch.   (N.  J.|   355  ;   Uhler  v.  Semj 

If  a  note,  executed   in   a   Stale  where  £■   Gr.   (N.  f.)  aSSi  Marsh  v.  L 

twelve    per  cent    interest    per  annum    is  Ueas.   (N.  I.)   353.    See  infra  " 

allowed  by  law,  though  payable  in  a  State  And  it  has  been  held  that  a  contn 

where  only  six  per  cent  interest  is  legal,  be  in  Massachusetts,  Iwtween  a  residei 

sued  in  the  Slate  where  it  was  made,  the  State  and  one  of  New  Yarlc,for  th 

stipulated  raleof  interest  mayberecovered.  the  latter  of  lands  in  New  York 

Fisher  v.  Ulis,  3  Chand.  (Wis.)  83.    Bui  a  erned,  as  to  the  question  of  usur 

Pennsylvania, court  has  said  thai  a  Cali-  law  of  Massachusetts,  as  the  Ux 

fomla  contract  to  pay  monthly  Iwo  and  a  tractHS.   Van  Schaick  v.  Edwards, 

half  per  cent  interest,  and  to  compound  it,  Cas.  (N.  V.)  35^. 
though  lawful  by  the  lex  loci  eaalractui.  Is       1  Pratt  v.  Adams,  7  Paige  Ch. 

not  only  unconscionable,  but  deceptive,  and  61s ;  Farmer?'  &  Mechanics  Bank  1 

will  not  be  enforced  in  Pennsylvania.   .Sime  4  Law.  Rep.  37. 
K.  Norria,  8  Phila.  (Pa.)  84.    Compare  Ran-       If  the  maker  and  indotser  of  a 

somi-.  Jones  (Pa.),  Mis.  i860  (llgo),  affd,  side  in  New  York,  where  it  is  pi 

'8*3  (33)  i  llo'g  "■  Uessan  (Pa.J,  I    Pitts,  is  not  usurious,  because  discounted 

(Pa.)  390.  Jersey,  at  seven  per  cent,  which 

1  Cuwqua  V.  Lauderbrun,  i  Wash.  C.  C.  than  the  legal  rate  oE  interest  in  ih 

5:1 1  Evans  !>.  White,  Hemp.  C.  C.  296.  Hackettstown  Bank  v.  Rea,6  L^ns 

Where  the  law  o(  the  place  of  conlract  455:  s.  c,  64  Barb.  (N.  V.)  175;  < 

fixes  a  general  rale  uf  interest,  but  allows  618. 

parties  to  contract  for  a  special  rale,  and       S  De  Wolf  !>.  Johnson.  10  Wheal 

they  have  done  so,  the  rule  of  construction,  367 ;  Davis  v.  Clcmson,  6  McL.  C. 

followed  in  the  federal  courts,  is  to  govern  Chappell  v.  Tardine,  51  Conn.  64  j 

the  contract,  and  thereafter  the  rate  pre-  v.  Price,  4  W.  Va.  4 ;  Cubbedge  v. 

scribed  for  cases  where  the  parties  them-  6i  Ala.  518. 

aelves  have  fixed   no  rale.      Brewster  v.       It  has  been  held  that  in  agreemi 

Wakefield,M  How.  (U.S.)  ii8;  Butnhisel  loan  of  money  made  in  New  York, 

V.  Firman,  aj   Wall.  (U.  S.)   \^Q•,   Ilolden  money  advanced  thereon,  a  note  1 

v.  Trust  Co.,  100  U.  S.  71.  Nebraska   payable   in    New    York 

S  Brewster  v.  Lvndes,  i  Mites  (Pa.).  185,  mortgage  on  lands  in  Nebraska,  1 

S  l>e  WolEv.  Jo'hnson,  10  Wheal,  (U.  S.|  secure  the  debt,  the  fact  thai  Ihe  1 

367.  made  and  dated  in  Nebraska  is  imi 

In  a  suit  for  the  foreclosure  of  a  mort-  fur  the  note   was  but  an  inciden 

%»^  in  which  usury  is  set  up  as  a  defence.  UKreemcnl.  and  the  contract  was  lo 
5.10 
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ance  of  lands  to  secure  the  payment  of  the  loan,  though  executed 
in  another  State,  is  determined  by  the  laws  of  the  State  where 
the  lands  lie  and  the  suit  is  brought.*  A  contract  for  the  loan  of 
money,  valid  by  the  laws  of  the  State  where  it  is  made,  is  not 
leadered  void  by  the  usury  laws  of  another  State,  because  it  is  to 
be  repaid  in  such  other  State,  unless  it  were  a  mere  device  to  evade 
the  usury  laws  of  such  State." 

d.  Contracts  for  Insurance.  —  The  general  rule  is,  that  the  place 
of  the  contract  of  insurance  is  the  place  where  it  was  accepted.' 

Where  an  insurance  policy  is  issued  from  the  office  of  the 
company  in  one  State  on  the  life  or  property  of  A.  in  another,  and 
sent  to  the  local  agent  in  such  other  State  for  delivery,  containing 
a  clause  that  it  is  not  binding  until  countersigned  and  delivered 
there  and  the  premium  paid,  the  contract  is  completed  in  such 
other  State ;  and  its  validity  must  be  determined  by  the  laws  of 
that  Slate.* 

A  contract  of  insurance  made  in  one  State  upon  property  in 

ntied  by  the  laws  of  New  York.    Sands  v,  to  a  residenl  in  Masaachusells,  the  lou  to 

Smith.  [  Neb.  loS.    See  also  Mills  v.  Wil-  be  paid  at  (he  principal  office  in  New  Jersey, 

toi.  lis  Pa.   St.   llS.    And  where  A.   of  is  a  contract  to  be  goyemed  by  the  laws  of 

Iidiina   borrowed   in    Indiana,   on   notes  New  Jersey,  and    not  of   Massachusetts. 

Kcsrcd  by  a  mortgage  of  land  there,  money  IVsmazes  v.  Mutual  Bcncfil  Life  Ins.  Co., 

0*  1  dtiien  of  New   York,  some  of   the  ^  Ins.  L.  J.  916;  s.  c,  7  Rep.  136. 
wKes  being  tnadc   payable  in  New  York,        Where  a  policy  of  insurance  i(  effected 

ind  wnK  specifying  no  place  of  payment,  in  New  York,  on  coffee,  at  so  much  per 


a.  was  held  to  be  an  Indiana  con-   pound,  the  American  standard  of  weight 

''^  "   the  question  of  its  being   governs  in  estimating  a  loss,  not  the  for- 

>  be  tested  by  the  law  oE   eign  standard,  where  Ibcy  differ.    Gracie 


Indijna.    Thompson  v.  Edwards,  85  Ind.  v.  Bowne,  1  Cain.  (N.  Y.)  w. 
t'4.  *  North-western   Mui.  Lite  Ina.  Co.  1 

Where  a  mortgage  is  made  of  land  sup-  Ellioll,'?   Sawv.   CO.    17:  Ciomwell   v. 

luwdtobeinNewVork,  but  by  settlement  Royal  Canadian  Ins.  Co.,  49  Md.  366;  Todd 

n  the  Sute  boundary  decided  afterwards  v.  Slate  Ins.  Co..  11  Phila.  (Pa.)  315 ;  Todd 

tJ  be  in  Connecticut,  the  incidents  of  the  t'.  State  Ins.  Co.  (Pa.)  33  Leg.  Int.  139; 

'lo'lgage  are  those  given  to  it  by  the  New  a.  c.,  3  Weekly  Notes  of  Cases,  330. 
tork  law;  and  a  court  of  equity,  in  Con-       but  where  a  life  policy  was  issued  by  a 

Kcticut,  will  adapt  the  form  of  relief  to  Connecticut  company  having  its  office  at 

he   citcunuLances,    the    relief    ordinarily  Hartford,  to  a  citizen   of  Massachusetts, 

run  being  inapplicable.    Chappell  v.  Jar-  and  sent  to  an  agent  in  Massachusetts,  and 

imc,  CI  Conn.  6i  ■  the  latter  countersigned   and  delivered  it 

1  KItnck  V.  Price,  4  W.  Va.  4.  to  the  insured  upon  receipt  o(  the  premium, 

»  l-iMl  V.  Adams,  7  Paige  Cb.  (N.  Y.)  it  was  held  that  the  contract  was  a  Con- 

iiji  neclicut  contract,  and  ihere[i>re  not  within 

1  Where  proposals  for  insurance  were  the   non-forfeiture   law   of    Massachusetts 

sraarded    from    Massachusetts    to  New  (Slat.  1S61,  c.  186I,  the  uountersigiiing  by 

ork,  and  tbcre  accepted,  and  the  policy  the  agent  having  been  chiefly  intended  as 

xre  issued,   and   was  forwarded  to   the  proof  that  (he  premiums  had  been  paid  to 

^mpany'i  agent  in   Massachusetts  to  be  nim.     Whilcombf.  Phoenix  Mut.  Life  Ins. 

ciiveteil  to  the  insured,  and  il  is  so  de-  Co.,  8  Repr.  642;   Smith  v.  Mutual  Life 

vered,  the  contract  is   governed  by  the  Ins.  Co.,  5  Fed.  Rep,  582;  s.  c,  10  Ins.  L. 

'1  of  New  York.    Shattuck  v.  Mu(ua!  J,  t8o.    And  it  has  been  held  by  the  courts 

Jle  Ins.  Co.,  4  Cliff.  C.  C.  59S ;  s.  c,  7  of   New  York  that  a  policy  of  insurance, 

us.  U  J.()37;  7  Rep.  171 ;  Lamb  v.  Bowser,  executed  in  (ha[  State  in  favor  of  a  citizen, 

Biss.  C.  C.  31 S;  Wright  v.  Sun  Mutual  though  sent  abroad  to  be  countersigned  by 

i^-Co.,6  Am.L.R.  485;  s.  c,  13  How.  an    agent    in    a   foreign    country,  is  (o    be 

U.  S.)  411;  and  will  not  be  affected   by  judged  of  by  the  New  York  law^  in  the 

nv  Massachusetts  statute.      Shaituik  v.  absence  of  any  proof  of  the  foreign  law. 

Int.  UfeIn«.Co,4Cliff.  C.  C.  598.  Hulh  i'.  New  York  Mut.  Ins.  Co„8  Bosw. 

A  policy  which  was  issued  in  New  Jersey  {N.  Y.)  538. 
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another  State  is  not  void,  because  in  violation  of  the  laws 
latter  State.*  And  it  is  not  an  ingredient  of  the  conti 
insurance  that  !t  shall  be  enforced  coaformabl/  to  the  law 
place  where  it  was  executed." 

e.  Contracts  relating  to  Personal  Property.  —  A  contract  e 
into  in  one  State,  concerning  personal  -property,  when  the  pr 
is  situate  and  the  contract  to  be  performed  in  another  State 
be  made  according  to  the  law  of  the  State  where  the  co 
is  entered  into,  —  not  according  to  the  law  of  the  State  wl 
is  to  be  performed." 

A  chattel  mortgage  being  valid  in  one  State,  without  poss( 
the  title  of  the  mortgagee  cannot  be  divested  by  proceedii 
invitum  in  another  State,  where  a  different  rule  prevails,  to 
the  property  may  have  been  taken  for  a  temporary  purpose.* 

(i)  Mortgage  of  a  Vessel.  —  The  validity  of  a  chattel  moi 
upon  a  vessel  depends  upon  the  laws  of  the  State  in  whici 
made,  and  where  the  vessel  is  registered." 

/.  Validity  of  Contract  -where  made.  —  If  valid  and  b 
where  made,  a  contract  is  valid  and  binding  everywhere ;  * 

1  Huntley  f.  Merrill,  3a  Barb.  (N.  Y.)  being  due,  is  protecled  against  a  ] 

'636.  ieita  fiJe  purchaser  from   the  mc 

8  Griswold  v.   Union  MuL  Ida.  Co..  3  where  tlie   properly  has   been  tal 

BUlchf.  C.  C.  131.  another  tilate  and  there   lold. 

S  UacosU  V.  Davis,  4  Zab.  (N.  J.)  319;  Brady,  S  Vr.  (N.  J.)  201. 

Water*  v.  Cox,  i  III.  App.  (Uradw.)  119.  In  Itunyon  v.  Groshon,  1  Beasi 

Thus,  a  contract  made  in  Michigan  for  9&,  the  owner  of  a  picture,  at  tlie 

the  purchase  of  »  piano,  construed  by  the  exhibition,  in  New  York,  executed 

courts  of  that  State  to  be  a  mere  bailment  Jersey  a  mortgage  on  it  as  a  secor 

giving  the  buyer  no  right  to  mortgage  it,  loan,  the  domicile  of  both  parties 

will  be  BO  construed  by  the  courts  ^  llli-  New  Jersey.    Subsequently  the  mi 

nois,  upon  the  purchaser's  removal  to  that  sold  the  picture  to  a  bcna  fidi  pu 

State,   and    atlempltng    to    mortgage    it.  Bythe  lawsof  New  York,  mortgag 

Waters  p.  Cox,  2  111.  App.  (Bradw.)  139.  lels  remaining   in   the   possession 

4  Martin  v.  Hill,  12  Uarb.  (N.  V.)  O31.  mortg^or  is  void  as  against  sut 

The  supreme  court  of  the  United  States  purchasers  in  good  faith,  unless 

hold  that  the  fiction  of  the'  law  that  the  the  office  of  the  register,  etc    Tb( 

domicile  of  the  owner  draws  to  it  his  per-  having  taken  the  picture  into  Nen 

sona!  estate,  wherever  it  may  happen  to  be,  on  a  bill  filed  to  foreclose  the  m 

must  yield  whenever  it  becomes  necessary  the  court  held  that  the  mortgage  • 

for  the  purpose  of  justice  to  examine  into  as  against  the  subsequent  puichai 

the  actual  situs  of   the    property:   accord-  out  notice,  as  the  possession  of  tl 

ingly,  where  a  chattel  mongage  was  exe-  gagor  was  consistent  with  the  trai 

<:uted  by  a  debtor  to  one  creditor  in  New  and  explained  to  the  satisfaction 

York,  on   personal    property   in    Illinois,  court. 

which  was  not   required   to   be  recorded  S  Watson  o.  Campbell,  3  Alb.  I 

in  New  York,  but  was  required  to  be  in  A  mortgage  upon  a  British  vcs 

Illinois,  the  mortgage  was  held  invalid  as  cuted  in  a  British  province,  is  govt 

against  an  attaching  creditor  of  New  York,  the  rules  of  the  common  law,  nol 

Oreen  v.  Van   Bu<kirk,  7   Wall.   (U.  S.)  provisions  of  the  revised  statutes 

140.      See  also   Gullander  v.  Howell,  3s  banks  i'.  Bloomlield,  5  Duer  (N.  1 

N.  Y.  657.  And  the  sale  of  a  vessel,  in  Loui 

It  has  been  held  that  the  bona  fidt  pur-  governed  by  the  civil  code  of  that  S 

chaser  of  a  chattel  mortgage  at  a  morl-  by  the  general  commercial  law. 

fagee'ssale.undera  mortgage  executed  and  f/.  lIonoTd,  10  How.  (U.  S.)  390;  Si 

led  in  New  York,  according  (o  the  statutes  Honold,  It)  How.  (U.  S.)  391 

of  that  State,  the  chattel  being  there,  and  «  Roach    v.   St.   Louis   1  jpe   I 

themortgagoralsoreMdingthereal  Ihecxe-  (Mo),3West.  Rep.  186;  Diion  1 

culion  of  the  mortg,iL;c,  antl  the  mortgage  din  (Vt.J,  1  N.  Eng.  Rep.  777;  ** 
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void  or  iilegal  there,  it  is  generally  held  to  be  void  and  illegal 
everywhere  else ; '  although,  had  the  same  contract  been  made 
where  suit  is  brought,  it  would  have  been  held  valid.*     But  if  a 

-festnt,  [3  Fed.  Rep.  872  ;  Fitch  ii.  Rem er,  (Tenn.)  416:   Andrews  k.  Pond,   13   Pel. 

S  Am.  L  R.  654  ;  Smith  v.  Mead,  3  Conn.  (U.  K.)  65;  Allahousc  v.  Ramaay,  6  Whart. 

353;  Medbory  I/.  Hopkins,  3  Conn.  47J;  (Pa.)  331;  BUckwcll  i'.  Webster,i3  Blatcht. 

SmKli  r.  McLean,  14  Iowa,  329;  Whiston  C.  C.  537;  Van  Reimsdyk  v.  Kane,  I  Gail. 

t.  Stoddrr,  8  Martin  (La.),  95;   Andrews  C.C.  371 ;  McClintick  w.  Cummins,  3  McU 

j.HisCredilors,  II  La.  465;  (^ollomon  t.  C.  C.  158;  La  Jeune  EiiEenic,  2  Mason.  C. 

Hollomon,  12  U.  An.  607;  Poe  !•.  Duck,  C.  459;   Carroll  v.  Niion,  i  Miles  (Pa.), 

SMd.i;  De  Sobry  K.  Uc  Laistre,  3  Harr.  4*8;  Warder  j-.  Arell,  2  Wash.  (Va.)  tSi; 

ijIMiL)  191,121,1281  Pearsailv.Dwight,  Robinson  ti.  Bland,  2  Burr.  1077:  Male  v. 

i.^au.S3,^:  Lc  Koyi'.CrowmnshicIa,!  Roberts,  3  Esp.  163 ;  Burrowsi/.  jemino,  2 

Uxion.  C.C.I  51;  King  of  Prussia  I'.  Kuep-  Str.732;  Alvesp.  Hodgson,  7  T.  R.  241. 

pn,  :i  Mo.  550J  Stix  v.  Matthews,  75  Mo.  A  contract  entered  into  in  New  York, be- 

lloag)iton  T'.  Page,  z  N.  H.  42;  Dyer  tween  Philadelphia  coal  companies,  which 


3  Hunt,  5  X.  IL  401 :  French  v.  HalUo  is  in  contravention  of  the  New  York  s.__ 

.V.  H.  137;  Smith  I'.  Godfrey.  8  Faster  (^f.  ute  which  makes   it  a   misdemeanor  for 

H.),  3S1 :  Noble  v.  Thompson  Oil  Co.,  79  "  persons  to  conspire  to  commit  any  act  in- 

Pa.Sl.3u;  Bank  of  United  Slates  f.  Don-  jurious  to  trade  or  commerce,"  will  not  be 

ulK.S  Pel.  (U.  S.)  361, ')72i  Andrews  f.  upheld  in  the  Pennsytvania  courts.    Morris 

Pond,  13  Pet.  (U.S.)  65;  Suydamf.  Broad-  Run  Coal  Qo.v.  Barclay  Coal  Co.,  68  Pa. 

Ml.  14  Pet.   (U.   S.)   67;   Green  v.  Sar-  Si.  173.    The  distinction  between  conlracu 

mienio,PeLC.C.74;  Willingsf.Consequa,  for  the  "protection"  of  trade,  and  those 

f«.  C.  C.  301,  317  ;  Triinbey  ; .  Vignier,  which  are  in  "  restraint  "  of  trade,  discussed. 

I  Bing.  K.  C.   151,  159;  &.  C,  4  Moore  &  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co., 

S.69S;  Ferguuoni'.Fyffe,8  Clark  &  Finn.  68  Pa.  St.  I7> 

i":  Lel)el  v.  Tucker,  L.  R.  3  Q.  B.  77;        Where   W.,  residing    in    Maine,   there 

tawience's  Wheaton,  179.     See"SALEOP  made  a  contract  with  an  at  lornev  residing 

LtQuotS.'in/rn,  (I)  note4.  in  New  York,  whereby  the  latter  was  to 

1  Moore  v.  Clopton,  z2  Ark.  125;  Mc-  prosecule  W.'s  claim   in   the   New   York 

..,-..__        ^    jjIj^   i^  jU_  ^.    Y\\<i%  V.  courts  on    shares,   it   was   held   that  the 


— ,^- —J ._, .,.,  ,  voidgCovered  the  case.     BlackweTl  v.  Web- 

FoH  I'.  Buckeye  Ins.  Co.,  6  Bush  (Ky.),  ster,  23  Blalch(.  C.  C.  537. 

yj:  Kennedy  v.  Cochrane,  65  Me.  594;  A  promissory  note   made  by  a  wife  as 

Trjslier  v.    Everhan,   3   Gill    &  J.  (Md.)  surety  for  her  husband  in  Louisiana,  where 

!34;  Harper  s.  Hampton,  I   Harr.  &  J.  she  resides,  although  void  by  the  law  of 

llld  )  <c3,  622,  662  ;  Pearsall  t.  Dwlght.  2  (hat  Stale,  can  be  enforced  against  land  in 

Hus.  ^;  Powers  v.  Lynch,  3  Mass.  77  1  Mississippi  devised  to  her  sole  and  sepa. 

fiilict  u.  Wheaton.   5  Alass.   509;  Grim,  rale  use,  tf  she  intended  to  charge  it  with 

i)i]H  i>.  Bender.  6  Mass,   157  ;  Greenwood  the  debt  created  by  the  note,     rrierson  v. 

'■.Ciiriis.6  Mass.  358;  Watson  i'.  Bourne,  Williams,  57  Miss.  451. 

rielon.   iz  It  has  been  questioned  whether  a  mort- 

j  Mass.  I  \  gage  on  land,  made  by  a  foreign  corpora- 

<;  Hull  I',  tion  having  no  power  to  execute  a  mortgage 

Benjamin,  in   the    State  where    chartered,   is   good. 

ledway  v.  Amerman  v.  Wiles,  9  C.  E,  Gr.  [N.  J.)  13, 

5.  157;  In-  16. 

ihabilanls  8  McAllister  v.  Smith.  17  III.  328;  Titus 

6;  Ivey  v.  v.  Scantling,  4  Blackf.  (Ind.)  89;  Trasher 

V.  Davis,  V.  Everhan,  3  Gill  &  J.  (Md.)  234. 

V.  Pheljis,  Vet  it  has  been  said  that   the   law  of 

1   Schaick  New  Jersey  governs  as  to  property  brought 

Y.)  3551  into  that  State,  and  the  construction  of  con- 

Y.)  2351  tractsmade  elsewherefor  its  disposal.   The 

.  Y.)  263 ;  Marina,  19  Fed.  Rep.  760.    The  character 

M.  V.)  285;  and  effect  of  a  contract  made  in  one  State 

ill  f.  Hop-  concerning    properly   there,  must    be   con. 

ambers  v.  strued  by  the  laws  of  that  State,  atlhough 

Am.  Rep.  the  parties  afterwards  remove  to  another 

McC,  (S.  State,  where  the  laws  are  different.     Hollo- 

9  Humph,  mon  ;/.  Hollomon,  12  La    An.  607. 
553 
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contract  be  not  executed,  either  with  reference  to  the  law  o 
place  where  it  is  made,  or  where  it  is  to  be  performed, 
forbidden   by  both,  the  law  of  the  place  where  it  is  exe 
governs  as  to  its  invalidity.* 

This  rule  is  said  to  he  founded  on  the  necessity  of  nations 
"  the  whole  system  of  agencies,  of  purchases  and  sales,  of  ni 
credits,  and  of  transfers  of  negotiable  instruments,  rests  or 
foundation."  We  have  no  more  forcible  application  of  this 
trine  than  in  the  subject  of  international  private  contracts 
"  in  this,  as  a  general  principle,  there  seems  a  universal  co 
of  all  courts  and  jurists,  foreign  and  domestic."* 

A  contract  valid  in  the  State  where  it  is  made  will  be  enf 
in  another  State,  unless  clearly  contrary  to  good  morals,  or  r 
nant  to  the  policy  or  positive  mstitutions  of  the  latter  State. 


bury  V.  Ilopkini,  3  Conn.  472 ;  Itrackelt  v.  the  courts  ai  another  State,  by  the 

Norton,  4  Conn.  5171  Atwood  v.  Protec-  which  such  contract  would  be  void, 

lion  Ins.Co.,  14  Conn. 5<S)  VanBuskirkr.  v,  Swann,  21  Fed.  Rep.  199.     But 

Hartford  Ins.  Co.,  14  Conn.  jSj ;  Thomas  been  held  that  a  contract  for  specal: 

v.  Beckman,  I  B.  Mon.  (Ky.)  32;  Gamier  stocks  upon  marginv,  made  in  anotht 

v.  Povdras,  13  La.  177  ;  Chartres  f.  Cairnes,  where  they  arc  presumed  to  be  lawl 

t6  Nlartin  (La.),  i ;  Trasher  v.  Everhart,  not  be  enforced  in  New  Jersey,  whc 

\  Gill  ft  J.  (Md.|  234:  De  Sobry  v.  De  are  unlawful.    Flagg  -.:  Baldwin.  : 

Laistre,  2  Harr.  ft  J.  (Md.}  193.  221,  228;  E(].  ;   "  "  ■       "        -- 

Dunscomb  o.  Bunker,  i  Mete.  (Mass.)  8;        A  1 

Sessions  v.  Little,  9  N.  [1.  271 ;  Bank  of  full  knowled^  of  the  parties  that  th 

Orange  County  v.  Colby,  12  N.  H.  J20;  eriy,  which  is  its  subject-matter,  v 

Crosby  v.  Berier.  3  Edw.  Ch.  (N.  V.)  538;  used  in  another  State,  in  no  immor; 

LeBrctonii.  MMc9,8  Paige  Ch.(N.V.)  261;  ner,  but  in  violation  of  the  positivi 

In  re  Roberts  Will,  8  Paige  Ch.  (N.  Y.)  the  latter  Sutc,  is  valid,  and  will 

—  -;  Decouche^. Savetier,3 John. Ch.  forced  in  the  latter  Slate,  when  it 

IQoj  Watson  v.  Orr,  3  Dev.  (N.  C.)  shown  that  the  parlies  knew  that  si 

L  161 :  Arrinf^ton  :;.  Gee,  5  Ired.  (N.  C.)  was  forbidden.    Merchants'  Bankc. 


[6*  525;  Dei 
J.V.)i9°i,' 


L.S90;  Kneeland:'.Ensley.  Meigs  (Tenn.),  ing,  9  N.  Y.'  (5  Seld.)  53.  Though 
620;  Bryant  v.  Edson,  S  Vt,  1:5 ;  Bank  of  been  held  that  ihc  fact  that  an  aei 
United  Stales  v.  Uonnally,  3  Vet.  (U.  S.)    for  the  prosecution  of  suits  (or  infnn 


361 1   Allshouse  V,  Ramsay,  6  Whart.  (Pa.)    of  patents  is  made  « 

331 ;  Feauben  -v.  Turst,  Free,  in  Ch.  207  \    the  common-law  rules  against  cha 

~    '     1   Bro.  P-   C.  129)  Dues  v.   Smith,    and  maintenance  have  tieen  abolish 


Jacob.  C44;  Anstruthcr  v.  Adair,  2  My.  ft  liot  protect  U  against  (he  objedio 
;.ST3jFrccinoull:'  l>cdire.  I  P.  Wm3.439.  is  void  for  champerty  or  mainten 
fPhiiiney    v.    Italdwin.    16    111.    loS ;    thesuiuconlemplatcdare  tobe  pio 


ning    I'.  Johnson,   ;    La.   An.   678;  in  various  Stales  throughout  the  U 

Greenwood  T!.  Curtis,  6  Mass.  3^3,  377.  manyof  whichthccommon-lawrulei 

An  Indiana  slalule  provides  that  '■  notes  Giegerson  v.  Imlay,  4  Hlalchf.  C.  C 
payable  10  order  or  bearer  in  a  bank  in  this         Where  a  contract  is  made  in  on 

Slaie,  shall  be  negotiable  as  inland  biils  of  for  conveyance  of   lands  in   anoth 

exchange,  and  the  payees  and  indorsees  such  contract  is  valid  by  the  laws 

may   recover  as   in  case  of   such   bills."  Slate  where  made,  and  sanctioned 

'  Under  this  statute  the  Indiana  Courts  hold  courts,  it  will  be  enforced  in  the  otl 

thai  a  note,  to  be  negotiable,  must  be  made  though  it  would  have  been  void  ur 

payable  al   a  bank   in    Indiana:    that  the  slaluie  of  frauds subsequenlly  passe 

name  of  [he  bank  musi  be  correctly  staled  rmgton  v.  Brents,  I  McL  C-  C.  167- 

inlhenote;  and  thai  a  parly  is  not  estopped  parol  contract  of  sale  made  in  a  Slat 

from  denying  thai  there  is  any  such  bank  the  statute  oC  frauds  does  not  prcv: 

as  thai  named  in  his  nole.      In  the  case  of  be  enforced  in  another,  by  the  laws  o 

a  nole  executed  in  and   made   pavable    in  it  would  have  been  void,  Ihot^h  the 

Indiana,  the  Missouri  courts  will  aiiply  ihe  at  the  time  of  sale,  were  in  the  latte 

same  rule^.     Stix  v.  Matthews,  75  Ato.  96.  Allen  v.  Schuchardt,  10  .^m.  L.  R 
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A  State,  by  virtue  of  its  general  authority,  may  act  between  its 
own  citizens  in  every  other  country ;  but  it  is  otherwise  as 
to  contracts  between  citizens  and  foreigners,  made  in  foreign 
countries.* 

g.  Contracts  injurious  to  a  Nation  or  its  Subjects.  —  To  this  gene- 
ral rule,  there  are  qualifications  or  exceptions.  Thus,  no  nation  is 
bound  to  recognize  and  enforce  any  contract  which  is  injurious 
to  its  own  interests,  or  those  of  its  subjects,  out  of  deference  ta 
foreign  laws." 

An  mdcntnie   of    apprenticeihip,   with  had  received,  to  tlie  inrTiving  children  of 

cuvcniimTalidin  the  Slatewhereexecuted,  the   testator,   such  an  obligation  Ixiiig  a 

■ill  be  enforced  in  the  courts  oE  another  valid  one  by  the  laws  oE  the  State  where  it 

Suie.  if  aoximtra  icnej  marts,  or  against  was  executed,  it  was  held  tbat  it  will  be 

ibc  policf  cl  the  law  of  that  State.    Petrie  enforced  by  the  courts  of  anotlier  State. 

c  VoorhcM,  3  C.  E.  Gr.  (N,  J,)  185.  Groves  v.  Nun,  13  La.  An.  117. 

Whereaconiract  of  guaranty  wassigned       1  Van  Relmsdyk  t'.  Kane,  i  Gall.  C.  C. 

in  Massachusetts    by   a   married   woman,  371. 

domiciled  there,  and  sent  to  Maine  b^  mail.       And  a  contract  implied  by  official  tela- 

>nd  UMDltd  to  and  acted  on  in  Maine  for  tions  in  a  foreign  State,  by  the  laws  of  that 

iIk  price  of  goods  sold  there,  the  law  of  State,  will  be  recognized  and  enforced  in 

Hiine,  but  not  Cfaat  of  Massachuselti,  then  Missouri,  at  the  suit  of  the  sovereign,  who 

allowed  herto  make  such  contract.    Itwas  is  the  creditor  by  furce  of  such  relations. 

Wid  (i|  that  the   contiact   was   made   in  King  of  Prussia  v.  Kuepper,  za  Mo.  550. 
HiiM,  and  (i)  that  an  action  lay  against       Vfhen  by  the  taws  m  a  foreign  country 

^tbeteonina  Massachuults  court.    Mil'  where  a  contract  between  its  citizens  was 

bUnv.  Pratt,  115  Mass.  374.  made,  the  creditor's  tight  to  proceed  to  the 

Aj  between  the  maker  and  payee  of  a  enforcement  of  his  contiact  is  suspended, 

iMccieculed  and  payable  in  the  State  of  the  tribunals  of  this  country  will  give  effect 

Lauijiina,  the  legal  effect  of  the  note  must  to  the  contract  only  according  to  such  laws. 

be  dciErniined  by  the  law  of  that  State  in  Camfranque  v.  Bumell,  I  Wash.  C.  C.  J4a 
■hich  it  is  regarded  as  commercial  paper,       S  Cole  i'.  Lucas,  2  La.  An.  953;  Mary 

biing  the  legal  character  of  a  bill  of  ex-  t:  Brown,  5  La.  An.  269 ;  Tatuni  v.  Wright. 

tWe.      Hyatt  v.  Bank  of    Kentucky,  8  7    La.    An.    358;    Groves  v.   Nutt,  13  Ia. 

imh  |Ky.),   193.     But  an   assignment   of  An.  II7;    Hughes   f.    Klingender,    14  La. 

...L ^   of  itself  a  contract,  by  which  An.  52  ;   Whiston   v.    Slodd        "   "      ' 


ict,  by  which    An.  52 ;   Whiston   v.    Slodder,   S   Martin 

ent  a;     .■..._.-.      .  .         -,      ,     .    _  ^-..  . 

fiibiliiies,  to  be  regulated  a 


ite  pjjtj  makjng  the^ assignment^  assumes    ^La.),  95;   Trasher  v.  Everhart,  3  Gill  & 


Jgreenienl  upon  his  pari,  by  which  he  as-  Russell,  13  Mass.  1,  6;  Prenlis! 

wmej  liabilities   treated  by   the   laws  of  IJ  Mass,  20.  24;  Ingraham  v.  Geyer,  ~i  j 

loolhcr  State  or  place.     Hyatt  v.  Bank  of  Mass.  146;  Tapijan  v.  Poor,  15  Mass.  419, 

Kenn«lLy,8Bu3h{Ky.).  igj  422;  West  Cambridge  i'.  Lexington,  1  Picft. 

Astumpsit  may  be  maintained  in  Rhode  (Mass.)  506;  Hinds  v.  Brazealle,  3  Hiss- 

blind  (or  breach  of  a  contract  of  sale  there  U  How.)  837 ;  Smith  t>.  Godfrey,  8  Foster 

Bule,indihere  valid,  of  goods  in  process  (N.  H.),   382;   Martin  v.   Hill,    iz  Barb. 

»(  raanulacture,  although  the  delivery  wa*  (N.  Y.)  631 ;  Kanaga  v.  Taylor,  7  Ohio  St. 

lo  Uke  place  in  New  York,  where  the  con-  134 ;  Crosby  u.  Huston,  I  Tex.  203 ;  An. 

"an  «as  invalid  by  the  New  Votk  statute  drcws  i^.  Pond,  13  Pel.  (U.  S.)  65,  78.     See 

»( fraads.    Hunti'.  Jones,  iz  R.  1.  265.  Slory.   Confl.   L.  §  244;   Hubetus  lib.  1, 

A  defendant  who  sets   up   infancy  as  a  til.  3,  De  Conflict.  Legu.  §  2. 
iMence  lo  a  foreign  contract,  must  show        ComitM  inUr  CommtuiiUtes.  —  The  eii. 

imrmalively  that  it  would  be  a  good  de-  forcement  by  one  nation  uf  contracts  made 

't'icc  by  the  foreign   law.    Thompson  n.  under  the  laws  of  another,  rests  on  the 

Kctchim,  8  Johns.  IN.  Y.)  1S9.  principles  of  comity  which  cannot  be  so  far 

Where  a  daughter  under  the  will  of  her  extended  as  to  violate  the  positive  legisla- 

|alher.  valid  by  Ihe  taws  uf  the  Stale  where  lion  uf  the  nation  called  on  lo  enforce  such 

'<  'IS  executed,  on  receiving  a  legacy  of  contracts,  and  in  no  case   should   it   be 

Doney  and  bank  stock,  executed  an  ubli^a-  carried  to  such  an  extent  that  thenation 

tion  lo  carry  out  the  provisions  of  the  will,  or  Its  subjects  will  be  in  any  way  prejudiced 

P)'1«vingat  her  death,  if  she  died  without  thereby.     Tr.ishcr  r-.  Everhart,  3  Gill  &  J. 

iKiK,  the  Dioney  and  bank  stock  which  she  (Md.)  334;  I'eaisall  ;■.  Dwight,  a  Maae.  W, 
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A.  Contracts  founded  on  Political,  etc.,  Interpitude.  — A  f 
contract,  arising  out  of  moral  or  political  interpitude,  will  i 
enforced.* 

i.  Contracts  in  Fraud,  etc.,  of  the  Law  of  a  Country.  —  Coi 
in  fraud  or  evasion  of  the  laws  of  another  country  will  i 
enforced.'  Thus,  if  merchandise  is  sold  in  one  place,  to  be 
ered  in  another,  where  such  sale  is  prohibited  the  contra 
not  be  enforced  in  the  courts  of  the  latter  country,  becausi 
contract  is  repugnant  to  the  law  and  interest  of  the  o 
making  the  prohibition.' 

(i)  Contract  for  Sale  of  Intoxicating  Liquors.  — Where 
of  spirituous  liquors  is  valid  by  the  laws  of  the  State  whe 
sale  is  made,  but  invalid  by  the  laws  of  the  State  where  the 
are  to  be  delivered,  the  vendor  cannot,  in  the  latter  State,  r 
the  price,  where  he  has  knowledge  that  the  vendee  intends 
them  in  violation  of  law,  and  aids  therein.*     But  the  intent 

89;  Greenwood  ».  Coriis,  6  Mass.  378;  Hard.  85,  89,  191;  Holman  v. 

Ohio  Ins.  Co.  V.  Edmondson,  5  La.  195,  Cosvp.  341 ;  Biggs  k  ljwrence,.i'I 

199-100J  Ivey  V.  Ulland,   42  Miss.  444;  Clugas  v.   Penaluna,  4  T.  R.  466 

Smith  V.  Godfrey,  8  Foster  (N.  H.),  j8l;  foot  p.  Tenant,  1  Bos.  4  Pull.  551 ; 

Merchants'    Bank    i'.    Spalding.    12     Barb.  v.  Fletcher,  Doug.  i;i ;  Lever  v.  ! 

(N.  V.)  y>i\  Kentucky!/.  Bossford,  6  Hill  i  Marsh.  Ins.  58-61;  La  leune  Ei 

(N.  v.),  516;   Territl  v.  Bartlelt,  zi   Vt.  Mason,  C.  C.  459.461;  Pothier, 

tSoi  Forbes  v.  Cochrane,  1  Barn.  &  Cress.  58;  2  Valin,  Comm.  art.  49,  p.  ij; 

448,471.     For  no  nation  is  bound  to  recog-  erig.  Ch.  a  j!  5.  2'^.  "5- 
niie  or  enforce   contracts   injurious  to   its        But  it  has  been  held  thai  the  ! 

own   ciliiens.     Ivey  v.    I.alland,    42   Miss,  lottery  ticket  in  a  State  where  sui 

444.     "The  general   comity  and   natural  not  prohibited,   to  a  resident  of 

convenience  of  nations   have  established  where  such  sale  is  illegal,  is.  not 

the  rule,  that  the  law  of  that  place  governs  and  the   contract  wilt  Dc  enforce 

in  every  thing  respecting  the  form,  inter-  latter  Stale,  although  li.e  bayins  : 

prelation,  obligation,  anderfecl  oF  the  con.  ing  were  contrary  to  its  laws.    Se 

tract,  wherever  the   authority,  rights,  and  tyre  r.  Parks,  3  ^letc.  (Mass.)  W7; 

interests  of  other  .Slates  and  their  citizens  v.  Gregory,  4  Melc.  (Kj'-)  370- 
are  not  thereby  prejudiced."     Lawrence's       3  Cambioso  k.  Maflett,  i  WasI 

Wheaton,  179;   Hulierus,  lorn,  ii.  lib,  i.  lit.  98;  Greenwood   v.    Curtis,   6   Ma 

3,  de  Conflict.  Leg.  $  2.  Story.  Conft.  L.  j  152  ;   Hubei.  lib. 

I  Armstrong  v.  Totcr,  1 1  Wheal.  (U.  S.)  De  Conftictu  Leg.  |  5. 
2^8,  z6o !  Boucher  v.  Lowaon,  Cas.  Temp.        4  Banchor  v.  Mausel,  47  Me.  JB ; 

Hard.  84,  89,   191;   Planche  v.   Fletcher,  ii.  Stratton,47  Me.  120;  Wcbsterf. 

Doug.  251.  8  Gray  (Mass.),  584 ;  Dalter  v.  I 

S  Cambioso  v.  Maffett.  2  Wash.  C.  C.  Iowa,  538;  Spalding  r.  Preston,  i: 

98;  Hannay  v.   Eve,  3   Cr.   (U.   S.)   242;  Territt  v.  Bartlelt,  it  Vt.  184. 
Armstrong  v.  Toler,   11    Wheat.  (U.  S.)        Where  a  sale  of  liquor  was  m: 

158 ;  Springfield  Hank  v.  Merrick,  14  Mass.  Philadelphia  Grm,  to  its  agent  in  Pa 

Si;  Cannan  v.   Bryce,  3   B.   &  Al.  179;  Rhode  Island,  for  the  purpose  of  < 

otman  f.  Johnson,  Cowp.  341 ;  Jaques  v.  the  dcFendant  (o  violate  the  laws  o 

Wllhy,  I  H.  Black.  65.     iTtwi/urr  Pellecat  Island,  which  prohibited  the  sale  o 

V.  Angel),  2  Cromp.  M.  Ik  V..  \ii.  without  a  license,  no  recovery  can 

When  a  contract  which  violates  the  rev-  on  a  draft  for  the  price  of  the  liq 

enue  laws  of  the  country  where  it  was  made,  cepted  by  defendant.    Weil  v.  Gof 

comes  before  the  courts  of  another  country,  Mass.  364 ;  5.  c,  2  N.  Eng.  Rep.  23  j. 

they  will  not  take  notice  of  the  foreign  rev-  has  been  said  that  an  action  cannot 

enuclaws, —  Iveyi'.  L3Nand,4zMiss.  444, —  lained  in  New  Hampshire  to  reci 

and  they  will  enforce  contracts  by  the  sub-  [irice  of  intoxicating  liquors  sold  I 

jects  of  such  country,  made   to  evade  or  liH  to  defendant  in  Massachusetts 

defraud  the  revenue  lawsof  another  country,  sale  was  legal),  when  it  appears  th: 

.See  Ludlow  f.  Van  Ren^elacr,  I  Johns,  tiff  activelyatdeddefendant  inlhee: 

(N,V.)94;  Boucher  T'.  I^wson,  Cas.  Temp,  of  his  purpose  to  keep  and  sell  the 
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purchaser  and  the  knowledge  and  aid  of  the  vendor  must  distinctly 
appear  to  avoid  the  sale.* 

However,  if  the  transaction  is  completed  in  one  State,  where 
the  sale  is  legal,  although  the  seller  knew  the  illegal  purpose  of 
the  buyer,  it  is  valid  and  binding,  provided  he  did  not  engage 
actively  to  promote  or  share  tn  it,"    But  if  any  thing  remains  to  be 

Tioluion  of  law,  by  packiiu  it  for  lians-  i8i ;  Catlin  z'.Bell,4Camp.  1S3.   Campari 

poniiiunina  way  (o  conceal  the  fact  that  Hodgson  &. Temple,  5 Taunt.  1S2;  Pelfecat 

Ibc  lackages  contained  liquor.    Fillter  v.  c.  Angell,  2  Cromp.  M.  &  R.  311 ;  John- 

LDrd,6]E?.  H.  514;  s.  cJAtl.  Rep.  397;  sons'.  Hudson,  ft  East,  iSo. 

:  N.  Eng.  Rep.  285.  But  it  was  held  in  a  recent  case  that  a 

And  where  the  agent  of  a  Pennsylvania  person  who  solicits  orders  for  spirituous 
film  went  to  Rhode  Island,  and  Ihcrc  cF-  liquors  in  New  Ilampshiie,  where  the  uile 
JEcird  a  sale  of  whiskey  by  sample  to  a  ai  them  is  prohibiied,  to  be  dcliveied  out- 
citizen  of  Rhode  Island,  to  whom  the  side  of  the  Stale,  having  reasonable  cause 
■hiskey  was  sent  and  delivered,  in  a  suit  to  believe  that  if  so  delivered,  they  will  be 
broughtin  Massachnietta  onanacceptance  transported  into  the  State  for  ill^al  sale, 
^vcn  b^  the  buyer,  it  was  held  that  the  cannot  recover  the  price  of  such  liquors  in 
illrgility  of  the  transaction  was  delermin-  the  New  Ham|>shire  courts,  although  the 
lUc  by  the  Khode  Island  law.  Weil  v.  Uol-  contract  of  sale  may  have  been  lawful  in 
lien,  141  Mass.  364;  s.  c.,  2  N.  Eng.  Rep.  the  State  where  it  was  completed,  and  the 
13^  delivery  made.    Jones  v.  Surprise  (N.  H. 

I  Samuel  Bowman  DistillcTY  Co.  T'.Nutt,  1887],  9  All.  Rep,  3S4. 

jlKans.  724;  Sav^e  v.  Maltoo',  4  Allen  The  later  English  cases,  however,  seem 

(Mass.),   492;     Bligh   f,    James,  6   Allen  to  hold  that  mere  knowledge  on  the  part  of 

(Mis».(, 570;  Barnard  v.  Field,  46  Me.  526;  the  vendor  that  the  vendee  purchased  the 

WhitlocK    V.    Workman,    15    Iowa,    351;  properly  for  an  illegal  or  immoral  purpose, 

Ungton  f.  Hughes,  I  Maule  &  S.  593.  vitiates  the  contract.     See   Cowan  -j.  Ml).    . 

A  mere   knowledge  on  the  pari  of  the  bourn,  L.  R.  2  Ex.  230;  Peatce  -a.  Brooks,, 

stllerihalthegoodsareto  be  used  (oran  L.  K.  i   Ex.  I13 ;  Taylor  o.  Chester,  U   11. 

illegil  or  an  immoral  purpose  in  another  4  Q.  B.  309. 

munlry,  will  not  affect  the  validilv  of  the  A  purchase  made  in  Missouri,  of  prop- 
contract,  even  in  the  courts  of  that  country,  ertv  to  be  sold  in  Arkansas,  is  valid  m 
Simuel  Bowman  Distillery  Co.  v.  Null,  34  Arkansas,  although  the  sale  of  such  prop- 
Kins.  714.  Vet  it  is  said  that  "no  one  ertv  is  unlawful  in  Arkansas,  if  it  is  lawful 
should  furnish  another  with  the  means  of  in  Missouri,  and  the  seller  is  not  actively  to 
uinsgressing  the  law,  knowing  that  he  in-  participate  or  lie  interested  in  the  sale  in 
tended  to  make  that  use  of  them."  Light-  Arliansas.  Parson's  Oil  Co.  v.  Boyett,  44 
foot  T'.  Tenant,  t  Hos.  &  Pull.  $5' ;  Langton  Ark.  230. 

f.  Hughes,  I  Maule  &  S.  593.    To  render  9  Feineman  v.  Sachs,  33  Kan,  62 ;  s.  c, 

ibc  contract  void,  there  must  be  some  par-  <2  Am.  Rep.   547  ;  Ternlt  v.  Bartlctt,  ai 

tiripation  or  interest  of  the  seller  in  the  Vt.   1S4:   Spalding  v.   Preston,  at    Vt.  9 

in  further.  Mack  v.  Lee,  13  R.  1. 193. 

'  use  them  An  order  for  liquors  to  be  forwarded  to 

Seligman,  the  buyer,  made  liy  a  dealer  in  one  State 


God^cy,  8  on  an  order  taken  in  another  by  an  agent 
arl,  3  Gray  having  no  authority  to  make  sales,  which  is 
,  14  N.  Y.   filled,  is  governed,  as  to  its  validity,  by  the 


Cans.  £11 ;  laws  of  the  State  where  filled,  and  a 

I  Oil  Co.  r.  covery  may  be  had  on  notes  given  lur  the 

Rowan,  59  price,  though  the  contract  for  the  sale  and 

f.  H.  514  i  delivery  of  spirituous  liquors  is  a  violation 

.Rep.  185;  of    the  statute  of    the    Stale  where    the 

;  Tracy  v.  buyer  resides.    Backman  -^.  Jenks,  55  Barb, 

iderson   v.  (li.  V.)  468 ;  Fuller  v.  Uet,  59  N.  11.  163. 

,1   Rose  V.  See  also  Lauten  v.  Rowan,  ^g  N.  H.  215. 

I-.  Rooney,  Where  a  contracrt  signet!  in  Massacnu- 

u,  JO  Iflvra,  setts  for  the  purchase  of  whiskey  ctearly 

474;  Hub-  contemplates Ihat  the  title  shall  pass  when 

;  Langton  the  whiskey  is  in  a  bonded  warehouse  itt 

Ritchie  V.  Kentucky,  the  contract  is  for  a  sale  to  be 

I.  Rep.,  C.  made  in  Kentucky,  and  evidence  that  tl 

K  Aid.  179,  seller  had  no  license  i     "         ■       -- 
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done, — as,  if  the  goods  are  sent  by  express,  the  price  to  be  col 
by  the  carrier  on  delivering  them, — there  can  be  no  reco' 

(2)  Contratts  by  Subjects  residing  Abroad.  —  Where  a  citi; 
a  country,  who  is  residing  abroad,  sells  to  a  citizen  of  hi 
country  for  the  purpose  of  their  being  smuggled  into  such  co 
he  will  not  be  allowed  to  enforce  the  contract  in  the  con 
that  country,  although  the  contract  was  complete  in  the  i< 
country,  and  might  be  enforced  in  the  like  case  of  a  foreign 
_;'.  Contracts  which  are  Immoral,  ttc.  — Contracts  which  a 
moral,  or  against  public  rights  or  religion,  will  not  be  enfc 
But,  to  come  within  the  rule,  such  contracts  must  not  sim 
contrary  to  the  statutes  of  the  country  where  they  are  sou 
be  enforced,  but  must  involve  moral  interpitude.* 

*.  Contracts  opposed  to  National  Policy.  —  Contracts  oppo 
national  policy  and  institutions  will  not  be  enforced.' 

/.  Form,  Proof,  and  Authentication  of  Contracts. — The 
proof,  and  authentication  of  contracts  are  governed  by  tl 
of  the  coimtry  where  they  are  made;*  and  this  law  nil 

immateriil.     Sherley  f.  McConnick,   135  Jones  n.  Randall,  Cowp.  37;  App 

Mafia.  126.  Campbell,  i   Carr.  &   P.  347  ;    1 

I  Slate  V.   Four  Jugs    of    Intoxicalina  N.  P.  lit.  "  Assumpsit,"  59,  Go. 

Liquors,  58  Vt.  594 ;  s.  c,  z  All.  Rep.  586.  will  any  contracts  which  arc  found 

See  Dolan  v.  Green,  no  Mass.  3Z1.  moral   inlcrpiludc,  and  are  incoi 

Where  a  verbal  order  for  liquors  was  wilh  good  order,  and  the  best  in 

given  in  Michigan  to  the  agent  of  a  Wis.  society,  be  enforced.     Wolcot  v.  U 

consin  firm  subject  to  (he  approval  of  the  Ve«.   i ;  Soulhey  v.   Sherwood,  i 

firm,  and  to  the  acceptance  or  rejection  of  435,  441 ;   Lawrence  v.  Smith,  jac 


the  goods  on  their  arrival  in  Michigan.it  474,  n. ;  Jones  r.  Randall,  Cowp.  37 
was  held  in  an  action  on  the  contract,  that  v.  Bcnnet,  1  Camp.  348  ;  Jent 
the  delivery  of  the  liquors  to  a  carrier  in   Throgmorton,  Ry.  &  Moijdy,  iji ; 


isin  did  not  complete  the  sale  as  a  ton  v.  Campbell,  z  Carr.  &  P.  347 

Wisconsin  contract  within  the  Hiatutc  of  v.  Stoiesbury,  1   W.  Black.  104 ; 

frauds,  and  that,  as  a  Michigan  contract.  Burr.  924  ;    Fores  v.  Johncs,  4   1 

it  was  void  under  the  prohibitory  liquor  Willis  v.  Baldwin,  Doug.  450. 

law,     Rindskopf  ».  neRuylcr,  39  Mich.  I.  4  See    Kentucky    v.    Bas^ord, 

An  eneculory  contract  of  sale  of  intoxi-  (N.  V.),  516. 

eating  liquors  made  in  Massachusetts,  and  S  Richardson  v.  Marine  Ins.  Co., 

completed  in  New  Vork,  is  not  a  sale  in  lol,    lic^    ti3;    Greenwood  v.  C 


of    law   within   the   meaning  of   Mass.  35S;  Musson  v.  Falcs,  16  Ml 

setts  Gen.  Stat.  ch.  86,  on  which    Coolidge  p.  I"-'--   "  *' '-  ' 

the  money  paid  therefor  can  be  recovered   f.   Waddingt 


Massachusetts  Gen.  Stat.  ch.  86,  on  which  Coolidge  v.  Inglee,  13  M^ 

them  ■         —"■••  ■    ■  • 

back. 

. .  .  .'aloney,  lOi  Mass.  308.  ''  drews  v.  His  Creditors,  1 1  La.  4( 

S  See   Cambioso   v.   Maffett,   z   Wash.  Warrenderi'.  Warrender.o  Bligh,  I 

C.  C.  $^;  Waniell  v.  Reed,  5  T.  R.  599;  De  Wutzf.  Hendricks,  9  Moot^  5! 

Clugas  V.  Penaluna,  4  T.  R.  46G;  Biggs  v.  2  Bins.  314 :  llionipson  x>.  Powles, 

Lawrence,  3  T.  R.  454.  194 !  Jones  v.  Garcia  del  Rio,  i 

8  I    Bell,  Comm.   (4(h  ed.)  {  231,  pp.  &  Russ.  1991  Pattison  v.  Mills,  1 

131-142.  Clark,  342 ;  Somercst  v.  Stewart,  I 

Thus,  contracts  in  a  foreign  country  for  Rex   v.    Sommersett,  10   Howell': 

illicit  cohabitation  and  prostitution  will  not  Trials,  79;  Madraio  v.  WilTes,  3 

be  enforced.    Greenwoodv.  Curtis,  6  Mass.  Aid.   353;   Forbes  v.   Cachiane,  . 

i79;  De  Sobry  v,  De    Laistre,  z  Hair,  &  &  Cress.  448- 
.  (Md.)   193,    228 !   Robinson   v.   Bland.       8  Matthews ».  Murchison,  17  Fe 

2  Burr,  1084  J  Walker  v.  Perkins,  3  Burr.  760;  Harman  i;.  Harman,  Bald.  C. 

ijfiB;  Binnington^.  Wa1lis,4Bam.&Ald.  Satlerthwaitef.  Doughty,  l  Bnsbec 

650;  Lloyd  Ji,  Johnson,  I  II0S.&  Pull. 340;  L.  314;  Warrender  r.  Warrender.  < 


tmatOM.    .  CONFLICT  OF  LA  IVS.     OtiMlMi 

strictly  followed  to  entitle  the  contracts  to  be  held  valid  else- 
where,' 

«,  Nature,  Obligaliott,  and  Interpretation  of  Foreign  Contracts, 
—The  law  of  the  place  where  the  contract  is  made  is  to  govern 
as  to  the  nature,  the  obligation,  and  interpretation  thereof.* 

(1)  Nature.  —  By  the  nature  of  a  contract  is  meant  those  quali- 
ties which  properly  belong  to  it,  and  by  law  or  custom  always 
accompany  it,  or  inhere  in  it' 

(2)  Obligation.  —  By'the  obligation  of  a  contract  is  meant  the 
duty  to  perform  it.* 

(J)  Interpretation.  —  The  interpretation  of  a  contract  is  ascer- 
taining the  real  intention  of  the  parties  in  their  stipulations ;  and, 
when  the  latter  are  silent  or  uncertain,  to  ascertain  what  is  the  true 
sense  of  the  words  used,  and  what  ought  to  be  implied  in  -order 
to  give  them  their  true  and  full  effect."  The  general  principle  is, 
that,  in  ascertaining  the  right  of  parties  to  a  controversy,  the 
law  of  the  place  where  the  right  arises  governs,  provided  it  be 

111,  Tij;  Alvesi'.  Hodnon,  7  T.  R.  141;  (N.  Y.)  439;  Trimbejr  v.  Vignier,  6  Carr. 

Clegg  s.  Levy,  3  Campb.  i66;  Wynne  v.  ft  P.  25;  s.  e,  i   Bing.  N.  C,   ki,  1591  . 

Jidiwn,  1  Ruis.  351;   James  v.  Cather-  4   Moore  &  S.  695;    King  v.   ttxtuva'% 

wood,  3  Dowl.  ft  Ky.  190.     Se«  3  biirge.  Heir*,  6  La.  607,  617;  Brown  v.  Kichard- 

Comm-un  Col.  &  For.  Law,  pL  2,  ch.  20,  son,  13  Martin  (La.|,  201.     Ccw/ar^Lebel 

PP- 752-764:    Foclix,   Conflict  dea    Lciia,  v.  Tucker,  L.  R.  3  Q.  B.  70. 
RerueEtrang^etFran?.,  torn.  vii.  5540-51,        3  See    Burrows  v.  Jemino,  3  Str.   733; 

p|^J46-i6o;  Ersk.  Insl.  b.3,  lit. !.  jj  39, 40,  Story,  Conft.  L.  5  263. 
41.PP.  J14,  515;  2  Boullenois,obs.46,467;       4  Sec   Ogden  i'. ■  Saunder*,  la  Wheat. 

1  Hertii  Opera,  de  Collis.  Leg.  5  ii.n.  59.  (U.S.)  113;  Winchelseaf.Garetiy.aKeen, 


t  require   conlracls,    J93,  309;    Drummonil    i'.   IJrummond,  1 

am ped  according  to    Bro.  Pari.  (Iiv  Tomlin's), 

c  Cvban  laws.     Skinner  v.   Tinker,  34    Minlo,  6  Madd.  16;  Melan 


Barb.  (.\,  Y.)  333.  1    Bos.  &  Pull.  13S  ;  Aymat  v.  Sheldon,  i: 

1  bank   of    Rochester  v.  Gray,  z  Hill  Wend.   (N.    V.)  439;    King   v.    llarman'a 

IN.  V.|.  M7:  Tickner  v.  RoberU,  It  La.  Heirs,  6  La.  <3o7,  617;  Btown  v.  Richanl- 

H\  C^den  v.  Saunders,  12  Wheat.  (U.  S.)  son,  13  Mart.  (La.)  I< 


w,  33S-3471   Blanchard    v.   Russell,   13       It  has  been  said  that  the  obligation  ■ 
Mass.  I,  4;   Lcroux  v.   Brown,  li  C.  B.   corporation  to  oay  its  bond*  executed 
issued  in  the   Dominion  of   Canada, 


It  where  goods   are  iold   in    drawn  and  payable  in  the  cily  of  New  York, 
;r)  be  delivered  in  another,  and   cannot  be  deemed  by  our  courts  to  be  dis- 


me  country  to  be  delivered  in  another,  and   cannot  be  deemed  by  our  courts  to  be  dis- 
tie  lavs  of  the  counlriea  goveming  such    chaiced  by  virtue  of  an  act  of  parliament 

Is.  Crinf 
larem.     SeeVidal  v.  Thompson,  11  Mart,    a  lower  rate  oi  interest,  in  substitution  of 


„  such    charci 
ules  are  different,  those  of   the  country   of   the  Dominion  of  Canada 
■here  the  goods  are  to  be  delivered  will    such  railroad  lu  issue  new  bonds,  bei 


■J-]  1^-25;  Acebal  v.  Levy,  ro  Ding.  rjft.  such  former  bunds.  Gebhard  v.  Canada 
S  Smilhw.Mead.lConn.  153;  I>eSobry  S.  Ry.  Co.,  i  Fed.  Rep.  387;  s.  c,  17 
..  De  [.aistre.  2  Harr.  &  j7(Md.)  193;  HIatchf.  C.  C.  416;  Ji  Alb.  L.  J.  35a; 
Peck  V.  Hibbard,  a6  Vt.  703;  Jacks  v.  9  Rep.  203.  But  the  supreme  court  re- 
Nicholls,  s  Barb.  (N.  Y.)  38;  <^den  ;'.  versed  (his  decision,  and  held  that  the 
Saunders,  11  Wheat.  (U.  S.|  213;  llarrt-  Canadian  act  was  in  the  nature  of  a  dis- 
«n  p.  Sterry,  5  Cr.  (U.  S.)  289;  DelvatPe  charge  In  bankruptcy,  was  within  the  |>ower 
''■  Plomer,  3  Camp- Rep.  C.  C.  47  ;  Lc  Roy  of  tne  parliament,  and  was  binding  on 
^  Crowninshield,  a  Mason,  C.  C.  151;  Van  holders  of  the  lionds  everywhere.  Canada 
Reimsdyk  v.  Kane,  1  Uall.  C.  C.  371 ;  Fer-   Southern  K.  R.  Co.  v.  Gebhard,  109  U.  S, 

Silsonf.  Fyffe.SCIark  &  Finn,  lai,  1401    527. 
uirow*  V.   Jemino.  I   Str.  733;  a.  c,  2       S  See  I^ntisa  v.  Savage.  13  Mass.  23; 
Eq.Ca4.Abr.51s;  Winchelseai'.  Garelty,   Chapman  v.  Robertson, 6 Paige, Ch.fN.V.) 
1  Keen,' 291;  Metan  f.  Kitz  Tames,  I  Bos.   627,630;  Warrenderi;.  Warrender,  9BIigb, 
4l>ull.l^:  Aymarv.  Sheldon.  12  Wend.   89;  s.  c,  i  Clark  &  Finn.  488. 
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shown ;  *  and  the  laws  of  a  place  where  a  contract  is  mac 
not  where  the  action  is  brought,  is  to  govern  in  enforciE 
expounding  the  contract,'  provided  they  are  not  repugn 
the  laws  or  policy  of  the  countiy  where  suit  is  brought,*  unli 
parties  intended  otherwise,  in  view  of  its  being  executes 
where.* 

I  Th« Scotland,  105 U.S.  14;  Champion  A  Suie  statute  declarins  ccn 

X'.  Wilson,  64  Ga.  184.  tracts  invalid  unless  recorded,  < 

If  a  contract  is  ambiguous,  it  must  be  apply  to  a  contract  made  in  anoth 

determined  by  the  usages  of   ihe  country  where  the  laws  have   no  such  p 

where  it  was  made :  if  not,  and  a  coniin-  Drew  v.  Smith,  59  Me.  393. 

gency  unprovided  for  occurs,  the  omission  On  a  contract  to  be  executed  in  M 

maybe  supplied  by  the  same  usage.    Moore  but  made  and  sued  in  Pennsylvani 

V.  Johnston,  S  La.  An..4ti8.  held  that  a  sulKctent  consideration 

The  Itx  loci  coalractus  must  control   in  expressed  on  the  Eace  of  the  contra 

inlerpretine  a  contract  made  in  a  foreign  Toll  v.  Nixon,  z  Miles  (Ha.),  4jS. 

country.     In   the   absence  of  any  under-  hbeinglhecusComatCantontoa 

standing  to  the  contrary,  a  debt  there  con-  to  other  charges  on  the  amount  1^ 

tnicted  IS  there  payable,  and  in  the  legal  sold,  and  for  which  compensatia 

currency  thereof.     Benners  :'.  Clemens,  5S  manded,  this  will  be  allowed  in  thi 

Pa.  St.  24.    But  where  the  performance  of  States  on  a  Canton  contract.     W 

a  contract  made  in  a  foreign  country  is  Consequa,  Pet.  C.  C.  301. 

BOt^ht  here,  in  the  absence  of  evidence  Where  a  contract  is  made  in  01 

it  must  necessarily  be  performed  in  the  for-  to  be  partly  performed  in  that  S 

eigncDunlry,  the  contract  must  be  construed  partly  performed  in  other  States, 

according  toour  own  laws.   Whiter.  Perky,  la,  that  the  construction  of  the  con  l 

15  Me.  470.  be  governed  by  the  law  of  the  pla 

S  Fitch  V.  Remer,  8  Am.  L.  Reg.  654 ;  it  is  made.    Morgan  v.  New  Orle 

Brooke  i.  N.  Y.,  L.  E.,  etc.,  R.  Co.  (Pa.)  R.  R.  Co.,  2  Woods,  C.  C.  144;  ' 

I   Cent.    Rep.    123,    :!5;    liowenstein   v.  i/.  Carr,  80  N.  C.  294.    But  where 

Barnes,  9  Cent.  L.J.  48:  s.  c,  S  Rep.  316;  a  case,  in  the  performance  of  the 

Pealie  v.  Yeldell,  17  Ala.  636;  McUougald  conveyance  and  transfers  of  prop 

V.   Rutherford,  30  Ala.   233;    Walker  v.  ated  in  several  States  are  to  be  m; 

Forbes,  31  Ala.  9;   S[>ears  :•.  Shropshire,  conveyances  and  transfers  must  1 

It  La.  An.   559;    Barney  v.  Newcomb,  9  in  accordance  with  the  law  of  t 

Cush.  (Mass.)  46;   I'atiee  v.  Silliman,  44  where  the  particular  property  is 

Miss.  371;  Golson  v.  Ebert,  52  Mo.  260;  Morgan  v.  New  Orleans,  etc.,  R:  I 

Kodges  V.  Shuler,  24  Barb.  (N.  V.)  68;  Wood, C.C. 244 ;  W il liams  f.  Carr, 

Hildrelh  v.  Shepard,  6«  Barb.  (N.  V.|  165;  394. 


Ruggles  V.  Keeler,  3  Johns.  (N.  V.)  263;  S  Bank  o(  At^usU  *.  Eaile, 
Thomuson  v.  Ketcham,  4  Johns.  (N.  Y.)  (U.  S.)  520:  PoDC  v.  Nickerson. 
2S5 ;  Fanning!'.  Consequa,  17  Johns.  (N.  Y.)   C.  C.  465. 


;  Cantuf.  Bennett,39Tex.  303;  Fisher       4  Cox  v.  United  States,  6  Pet 

V.  Otis,  3  Chand.  ( Wis.)  83 ;  Bell  v.  Bruen,  172 ;  Duncan  v.  United  States,  7  Pc 

I  How.  (U.  S.)  169;  Brabston  v.  Gibson,  43(:  Caldwell  v.  Carrington's  Heii 

9  How.  (U-  S,}  S77;  Cox  V.  U.  S.,  6  Pet.  (tJ!  S.)  86;   Pope  v.  Nickerson, 

(U.  S.)  T7J;  Cox  V.  United  States,  6  Pet.  C.C.474;  Willings  ;■.  Consequa,! 

(U.S.)ro3;  Scudderr.  Union  Nat.  Bank,  302;  Camfranque &. BumcU,  i  Wi 

91  U.S.  406;  Story,  Confl.  1*  §  280;  Story,  340:  Courtoisp-Carpentier,  1  Wa 

Bills,  147.    Compart  Pope  v.  Nickerson,  376;  Mathuson  v.  Crawford,  4  Mi 

J  Story,  C.  C.  465 ;  Paysion  v.  Withers,  5  540.    A  citizen  of  Chicago  made, 

iss.  C.  C.  169 ;  Robinson  v.  Bland,  1  Burr,  agents  oE  a  line  of  British  steamer 

1077;  Story,  Conf.  1  L.  §  280,  tract  to  carry  cattle  from  Baltimor 

The  nature,  validity,  and  construction  of  erpool.   Itwasstipulatedihatanyij 

a  contract,  are  determined,  both  in  the  civil  arising  should  be  determined  by 

and  common  law,  by  the  Ujc  loci  lenlratlui.  law  in  England.     In  a  suit  on  this 

Brooke  v.  New  York,  L.  K.,  etc.,  R.  Co.  it  was  held  that  a  federal  court  e 

(Pa),  I  Cent.  Rep.  123,  izj.    But  it  is  held  Maryland  would  recognize  this  sti| 

that  the  law  of  New  Jersey  caverns  as  to  and  would  apply  the  English  rule  < 

property  brought  into  that  State,  and  the  the  solution  of  the  question  in  cor 

construction  01  contracts  made  elsewhere  under  the  contract.     The   Oraiu 

for  its  disposal.    The  Marina,  19  Fed.  Rep.  Fed.  Rep.  922. 

5«) 


tmOHla.  CONFLICT  OF  LAWS.     Of  L 

Where  a  cause  of  action  arises  in  another  State,  the  lex  ioci 
oply  applies  to  the  construction  and  eEEect  of  the  contract,  not  to 
the  remedy.*  The  law  to  be  applied  to  the  remedy  is  the  lex  fori, 
u  the  time  such  remedy  is  sought.* 

[a)  Rules  of  Interpretation.  —  If  the  full  and  entire  intention 
of  the  parties  does  not  appear  from  the  words  of  the  contract, 
and  it  can  be  interpreted  by  any  custom  or  usage  of  the  place 
There  it  was  made,  that  should  be  done.* 

Where  an  instrument  executed  by  foreigners  in  a  foreign  coun- 
try is  free  from  obscurity,  it  will  be  construed  according  to  the 
obvious  import  of  the  words  used,  unless  there  is  proof  that, 
according  to  the  law  of  the  country  where  executed,  the  true 
interpretation  of  them  would  be  different.* 

1.  Contracts  made  in  One  State  to  be  performed  in  Another.  — 
Where  contracts  are  made  in  one  place,  and  to  be  performed  in 
another,  they  are  to  be  governed  by  the  law  of  the  place  of  per- 
fornunce  as  to  validity,  nature,   obligation,  and   interpretation.  ** 

!  Soreilte  v.  Canficld,  14  Johns.  (N,  Y.)  Webb  v.  Plummcr,  I  Bam,  &  Aid.  746; 

1^  Wiggleswonh  V.  Dallison,  Doug,  zoi,  207  ; 

i  Hilhiuon  V.  CriwfoTd,  4  McL.  C.  C.  Kearney  v.   King,  x   Bam.  4   Aid.  301 ; 

SO;  Pmee  i>.   ijilliman,   44    Miss.    272;  Spowie  v.  Legge,  i  Bam.  &  Ciesw.  [6. 
odgci  V.  Shuler,  24  Barb.  (N.  V.)  6S1       4  See  B1an3!iard  v.  Kussell,  13  Masa.  i, 

ScuddcrD.  Union  Nat.  Bank.gi  U.S.  4061  4,  5;  King  of  Spain  v.  Machado.  4  Kuss. 

Hoseimern  v.  Barnes,  8  Rep.  126;  s.  c,  9  215.     Where  a  particular  interpretation  is 

Ccnt.L  J.4S1  Coxt'.  U.  S.,6Pel.  (U.  S.)  established,  that  must  be  followed,  for  the 

^y.  Bell  v.  Btuen,  1  How.  (U.  S.)  1S2;  reason   that  the   courts  of  a  country  arc 

Bnbston  v.  Gibson,  g  How.  (U.S.)  277 ;  presugied  to  be  the  best  expositors  of  its 

F'uning  v.  Consequa,  17  Johns.  (N.  Y.j  own  law,  as  well  as  the  termi  of  a  con- 

jir;  Rugglcs  t-.  Keeler,  3  Johns.  (N.  V.)  tract  made  in  reference-to  them.    Sec  Saul 

>6i:  Thompson  -v.    Ketcham,    4    Johns,  v.   His  Creditors,   17   Martin  (L«.|.   5S7; 

[^.y.|  285:  Hyde  ;-.  Goodnow,  3  N.  Y.  Elmcndorf  v.  Taylor,  10  Wheal.  (U.  S.| 

*;  Buneyp.  Newcomb,9Cu»h.  (Mass.)  159. 

4^;    Robinson    v.    Bland,    2    Burr.    1077;        0    Fitch  v.  Runer,  8  Am.  I.  Reg.  654; 

Fitcli?.  Kemer,8  An-.  U  Reg.  654.     Com-  Pittsburgh  &  St.  L.  K.  R. Co. f.  Rothschild 

/■m  PiysoD  V.  Withers,   5  Uiss.  C.  C.  (Pa.),  4  Cent.  Rep.  109.    In  re  Suie  of 

^  Pennsylvania  [ns.  Co.,  22  Fed.  Rep.  109 ; 

1  Sec  Leffingwell  f.  While,  (Johns.  Gas.  Schell  <-.  Stetson.  34  Leg,  Intel,  114;  Lewis 

(V   V  ,   „     r. u — phreys,  M  v.  McCabc.  49  Conn.  141  ;   Ilerachfcld  v. 

1  11    Bent  V.  De:«el.  li  Ga.  582;  Dunn  i/.  Welsh,  62  Ga. 

1  '.  Eves,  II  241 ;  Sherman  v.  Gassett,  9  III.  (4  Gilm.) 

'  arpenter,  1  jii ;  Lewis  i^.  Headley,  36  111.  4331  Boydr. 

'  Rabcrlson,  Ellis,  11  Iowa,  97 ;  McUaniel  ».  Chicago  & 

fi  lecauehei-.  N.   W.  R.  Co.  24   Iowa,  417;   Goddin  v. 

S  lOj  Trahue  Shipley,  7  B.   Mon.  (Ky.)   575;  Tyler  v. 

'  ;   Bank  of  Trabue,  8  B.  Mon.   (Ky.)  3061  White  v, 

t  'eL  (U.S.)  Petley,   15  Me.  470;  Powers  v.  Lynch,  3 

1  ilory.C.C.  Mass.  77;  Prentiss  I'.  Savage,  13  Mass.  «\ 

J  J.  S.)  289;  23, 24;  Dennyf.  Williams,  5  Allen  (Mass.), 

I  378,  379;  1 ;  Woolen  1;.  Miller,  ic  Misa.  380;  Fruier 

T  :.  151,  i;9;  V.  Warlield,  9  S.  M.  &  Mar.  (Miss.)  3M>; 

^  tAd.284i  Broadhead  !>.  Noyes,9  Mo.  56;  Dorseyf. 

B  I,  10  Barn.  Hardesty,  9  Mo.  157  ;  Thayer  v.  Elliott,  16 

I  urst.   Prec.  N.  H.  104;  Howard  v.  Fletcher,  59  N.  H. 

~  [  Mylne  &.  151;    Campbell   v.   Nichols,  33  1  ' 

*•  ard,  U  R.  (4  Vr.)  St;  Uaeder  v.  Carnie,  44 

!  ifachado,  4  loS;  Irvine  v.  Barrett,  i  Grant  (I 


Ml 


ner,  59  n.  n. 
33  »•  J-  L. 
5,44N.7.  L 
ant  (Pa.),  73; 


Coatewta.  CONFLICT   OF  LA  WS.     Of  Lw  Lad  C« 

Pr.   N.    S.  395;   Scott   v.    Pilkington,   15  587;  Berrien  v.  Wright,  16  Barl 

Abb.  (N.  Y.)  Pt.iSo!  Curtisi/.  Leavilt,  IS  208.    Cartwrightn.  Green,  47  Bar 

N.  V. 9;».c.,  17  Barb.(N.  Y-l  Wj  Pome-  9;  Hildreth  r.  Shepard.  65  Bart 

roy  !'.  Ainsworth,  11  Barb.  (N.  V.)  liSj  265;  Warren  r.  Lynch,  sJoSns.O 

Berrien  v.  Wright,  26  Barb.  [N.  Y.)  lo8;  Curlis  v.   I^avllt,   15  N.  Y.  gj 

Leci'.  Selieck,  33  Barb.  (N,  V.)  S2*;.s.c.  Barb.  (N.   Y.)   309;   Archer  ». 

»  How.  (N.  V.)  Pr.  175!   Cartwrighl  i-.  Watts&S.  (I'a.jjjy;  Wood  ». 

Green,  47   Barb.   (N.   Y.)  91;   Adams  v.  Pa.   St.   141;   Schell  t,   Kietson 

Hllnnes!^62  Barb.  (N.  Y.)  a65,3l6;  Ken-  Leg.  Intel.  14;  Irvine  v.  Barrett, 

tuclcy  f.  Barford,  6  Hill  (N.  V.),  536;  An-  (I'a.).  73:  Bushby  i/.  Camac,  4  W 

draws  f.  Herrioi,  4C0W.  (N.Y.)sio,  note;  296;  Andrews  ih.  Pond.  13  Pet,  ( 

tlildreth  V.  Shepard.  65  liarb.  (N:  V.)  265;  .See  also  ante  8  r,  b.  tit.  "  iNTem 
Dickinson  v.  Edwards,   58  How-  |N.  Y.)        A  leller  of  guaranty,  written  in 

Pr.  a4  i  Richardson  r.   Draper,   13   Hun  ed  Stales,  but  lo  be  executed  in 

(N.  Y.l.  i83;  Ludlow  t.  Van  kensselaer,  i  must  be  construed  according  to  t 

Johns-  IN.  Y.)  94;  Thompson  v.  Kelcham,  ihai  country.    Bell ;'.  Biuen,  ■  "- 

•N.Y!)]''-     ■■     -■    -       '■"-  ■'-      '    -■   -   ■--  -■   '--- 


,    ohns.  (N.  Y!)  i8si   Brooker  !■,  Coffin,  169.    And   a  bond  lo.- a    

JJohna.  (N.  y.)  189;  Warren  v  Lynch,  5  sterling  money,  lo  be  paid  in  Irel 

ohn.  (N.  Y.)  239;  Fanning  ;'.  Conscqua,  X  warrant  lA  attorney  lo  confess 

17  Johns.  (N.  V.)   eti;  reversinj^  a.  c,  3  in  sunie  court  in   Ireland,  U  p 

John.  Ch.  (N,  Y.)^7;  Commercial  Bank  British    sterlins  money,   but    be 

f.  Simpson,  90  N.  C.  467 ;  Kanaga  v.  Tay-  interest.    Bushby  v.  Camac,  4  W: 

lor,  7  Ohio   St.  134;   Wood  r.  Kelso,  17  296. 

Pa.  St.  241:  Brown  K.  Camden  &  A.  R,  Co.,        Where  a  note  was  made  in  Jam 

83  Pa.  St.  316;  Archer  -.:  Dunn,  i  Walts  able  in  New  York,  the  contract 

4  S.  (Pa.)  337)  McCandiish  v.  Cruger,  a  to  be  governed  by  the  laws  ai  N 

Bay.  (S.  C.)  377;  Fisher  v.  Ults,  3  Chand.  1'hompson  v.  Kctcham,  4  Johns 

(Wis.)  83;  IJell  V.  Bruen.  1   How.  (U.  S.|  *8s;  s.  c.  8  Johns.  (N.  Y.|   189. 

169;  Cox  V.  United  Stales.  6  Pet.  {U.  S.)  Nebraska  supreme  coun  has  hcli 

171,  203  J  Bank  of  L'niled  Slates  v.  Don.  validity  of  a  promissory  nole  mci 

nally.  S  Pet.  (U.  S.)  361 ;  Andrews  v.  Pond,  braska.  and  payable  in  New  Yuri 

13  Pet.  (U.S.)  65;  Scudder  :■.  Union  NaL  mined  by  ihe  laws  of  Nebraska. 

Bank.  91  U.  S.  406;  Pritchard  v.  Norton,  Miller,  14  Neb.  91. 
106   U.   S.  124;   Armstrong  v.  Toler,   11        The  taw  of  the  place  where  goi 

Wheat.  (U.S.I  258;  llarman  &.  Ilarman,  be  delivered,  accordingtoacomra 

Bald.  C.  C.   129;   Woudhutl   :'.  Wagner,  dclermines  thcii  mercantile  quali 

Bald.  C.  C.  agb;   Ladd  :■.  IJulanv,  I  Cr.  f.  Dulany,  l  Cr.  C.  C.  583.     But 
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agentsiild  goods  lo  a  person  ii 

cui,  subject  to  the  approval  of  \ 

pal,  who   resided  .in  New   York, 

.._..._!_.,   _ ,  .|jj  contract, 

in  Connect  i( 


Trust,  etc,  Co.  v.  Rathbun,  5  Sawy.  C.  C.  the  payment  was  expected  lo  be 

£;  Pope  V.  Nickerson,  1  Story,  C.  C.  46c:  the  agent,  it  was  held  that  the  cur 

sbt»  r',   Camac,  4   Wajih.  C  C.   2961  governed  by  the  laws  of  the  lal' 

Dent  V.  Smith,  L.  K.4Q.  ti.4ni  Kobinson  Lewis  f.  McCabe,  49  Conn.  141. 
V.  Bland,  1  Burr.  1077,  1078:  Don  v.  Lipp-        I'he  effect  of  the  mdorsemcnl  : 

mann,  5  Clark  Ik  Finn,  i,  13. 19;  Fcrgusson  ery,  in  one  State,  of  a  private  ■ 

ti.  Fyfte,  8  Clark  &  Finn.  I2[ ;  Peninsular  receipt  for  goods  stored  in  anoti 

&  Otienlal  Co.  r'.  Shand,  3  Moore.  P.  C.  is  lo  be  determined  by  the  law  of 

(N.  S.)  172.    Compare  Joslin  v.  Miller,  14  Stale,     f  lallgarten  v.  Oldham,  I 

Neb,  91  j  Payson  v.  Withers,  5  Biss.  C.  C.  i ;  s.  c,  46  Am.  Rep.  433.     But  it 

269.  held  thai,  on  a  bill  of  lading  issue 

But  where  no   place  of  petfortnance   is  York  for  goods  in  Pennsylvania. 

designated  by  the  contract,  or  it  may  be  York  law  governs.     Brooke  r,  N 

performed  anywhere,  it  must  be  referred  lo  L.  E.,  elc,  R.  Co.  (Pa.),  i  Cent  F 
dte  lix  lixi  (fnlroiltii.    Doni'.  Lippmann,  j        A  passenger  cunlract  to  be   p 

Clark  &  Finn.  1,  13,  19.    Thus,  where  a  in  another  State,  by  a   railroad 

contraa  for  ihc  payment  of  money  is  made  incorporated  by  such  State,  is  go* 

in  one  State,  which  is  payable  in  another,  the  laws  thereof,  though  the  lickei 

without  any  stipulation  as  to  interest,  the  chased  elsewhere.      Brown  •■■  C^ 

rate  of  interest  is  to  be  governed  by  the  A.  K.  R.  Co.,  83  Pa.  St.  316.     Bu 

law  of  the  place  where  it  is  payable.    Pome-  contract  is  matte  by  a  common  < 

loy  V.  Ainaworth,  iz  Barb.   (N.  Y.)  118;  one  State  to   transport  goods   fi 

Fanning  v.  Consequa,  17  Johns.  (Sf.  Y.)  State  into  another,  and  the  good^ 

jii ;  raverslng  a.  c,  3  Johns.  Ch.  (N.  V.)  ihe  rights  of  the  parties  are  gov 
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But  the  remedy  upon  it  will  be  governed  by  the  law  of  the  State 
in  which  a  remedy  is  sought.'  And  if,  by  the  law  of  the  place, 
where  a  remedy  is  sought  on  a  contract,  it  is  not  a  sealed  instru- 
ment, although  it  would  be  considered  as  under  seal  in  the  place 
where  it  was  made,  covenant  will  not  lie  upon  it."  Where  a  con- 
tract is  made  in  one  State,  and  intended  to  have  effect  in  another, 
it  must  conform  to  the  laws  of  the  latter  State.' 

2.  Lex  Loci  Rei  Sit*.  —  a.  Real  Property.  —  That  all  real 
property,  and  contracts  and  instruments  affecting  the  title  thereto, 
and  immovable  property,  are  exclusively  subject  to  the  laws  of 
the  government  within  whose  territory  the  land  is  situated,  is 
the  generally  accepted  doctrine,  both  in  America*  and  in  Eng- 

die  U«  of  the  Slate  in  which  the  loss  hap-  the;  are  not  dischirsed  b;  an  extension, 
pew.  Urajr  v,  Jackson,  51  N.  H.  9.  the  apeement  (or  which  waa  not  in  writ' 
It  has  been  beld  that  the  New  Jersey  ing,  signed  by  the  creditor.  Howard  v. 
ilatDie  giving  a  lien  for  work  done  on  ves-  Fletcher,  $9  N.  \i.  i;i. 
>cls  m  that  Slate,  applies  if  the  work  is  9  Broadhead  v.  Koye 
done  iheie,  although  the  contract  is  made  sey  v.  Hardcsty,  9  Mo.  I 
in  another  Stale.  Uaeder  v.  Camie,  44  An  instrument  in  the  form  of  a  promis- 
N,  J.  1.  Z08.  sory  note,  made  in  Vermont,  the  scroll 
A  purchase  of  movable  effects  in  an-  "  1..  S."  beins  at  the  end  of  the  maker's 
Mbn  State,  for  delivery  in  Louisiana,  to  name  (whichljy  the  laws  of  that  State,  con- 
be  paid  for  on  inspection,  evidences  a  con-  stitutes  a  seal),  and  payable  in  New  York, 
■net  to  be  executed  in  Louisiana,  and  the  is  to  be  governed  by  the  laws  of  New  York, 
Louiuana  law  applies  as  to  the  vendor's  and  is  but  a  simple  conlraa.  Warren  v. 
priiil^  to  secure  payment  of  the  credit  Lynch,  j  Johns.  (N.  Y.)  iw;  Andrews  v. 
mstalments.  Mcllvaine  v.  Legare,  36  La.  Herriot,  4  Cow.  (N.  V.)  yA\  Ayre'sCase, 
An.  3J9.     Vet  it  has  been   held  that  an  6  C.  H.  Kcc  30. 

igictment  made   in   Alabama  to  deliver  %  Strieker   v.    Tinkham,    35   Ga.   176; 

luniber  in  Georgia  for  the  building  of  a  Wooten  v.  Miller,  15  Miss.  {7  Smed.ft  M.) 

house  there,  is  governed  by  the  Georeia  380. 

mechanics'  lien  laws;  and  Ihe  fact  tha^the  Thus,  it  was  held  in  a  suit  on  two  notes 

ten  of  Alabajiia,  does  given  as  collateral  security  for  a  deposit 

'  ig  those  laws,  wilh  a  bank  of  IlUnois.  by  a  bank  ol  an- 
other State,  of  its  notes  of  a  denomination 

I  executed   in  of  less  than  five  dollars,  fur  circulation  in  . 

1  New  York,  Illinois,  that  although  the  arrangement  was 

real  estate  in  made  in  another  Slate,  the  law  of  Illinois, 

oint  guaranty,  where  it  was  to  be  carried  out,  and  where 

}.  and  others,  the  notes  were  payable,  must  govern ;  and 

iiens  of  San-  that   it  made  no  difference   whether  the 

in  assignment  foreign  bank  knew  uf  the  illegality  of  the 

benefit  of  his  transaction  under  the  Illinois  laws  or  not. 

W  bonds  qia-  Lewis  ».  Headley,  36  111.  433. 

irovidcs  that,  But  it  is  held  by  some  courts  that  a  con- 

idebled  on  a  tract  entered  into  in  one  State,  concerning 

Itate  shall  be  personal   property,  when  the   property  is 

ract  had  been  situated,  and  the  contract  to  be  performed, 

d,  (1 1  that  the  in  another  State,  must  be  made  according 

and  the  liabil-  to  the  law  of  the  Slate  where  the  contract 

ed  by  the  laws  is  entered  into,  not  according  to  the  law  of 

if  W.waslia-  the  State  where  it  is  lu1>e  performed.     Da- 

onds  so  guar-  cosu  v.  Davis,  4  Zab.  (N.  I.)  319. 

V.  Draper,  33  4  United  States  i-.  Crosby,  7  Cr.  (U.  S.) 
115;  Clark  V.  Graham,  6  Wheat.  (U.  S.) 

Mo.  S6i  Dor-  577;  Oakeyi'.  Bennett.  11  How.  (U.S.)  3Ji 
Christian  Union  v.  Yount,  101  U.  S.  351; 

,. .^  j)j^(,    J,   Mayer,  10  Wheat.  (U.  S.)  465- 
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land.*  And  the  title  thereto  can  be  acquired  and  lost,  ai 
devise  thereof  made  only  in  the  manner  prescribed  by  .the 
of  the  place  where  the  land  is  situate." 

(i)  Distinctive  Features  of  Real  Property.  — Real  property 
not  depend  altogether  upon  the  will  oi  private  individuals,  bi 
regarded  as  having  certain  qualities  impressed  upon  it  by  the 
of  the  country  where  it  is  situate.  These  qualities  remain  inde 
whatever  the  laws  of  another  State,  or  the  private  dispositio 
its  citizens,  may  provide  to  the  contrary.  The  State  in  w 
any  real  property  is  situated  cannot  suffer  its  own  laws  t 
changed  by  such  laws  or  dispositions  of  foreign  States  and 
zens,  without  great  confusion  and  prejudice  to  its  own  inter 
For  this  reason  the  law  of  a  place  where  real  property  is 
ated  governs   exclusively  as   to   the   tenure,  the   title,'  and 

Chapman  v.  Robertson,  6  t'aigeCh.(N.  V.)  the  princ[p1es  of  universal  iarispm 

6:; ;   Harper  v.   Hampton,  I   Harr.  &   I.  as  (o  the  operation  of  the  Ux  loci. 

(Md.)  621,  687  1  Goodwin  v.  Jones,  3  Mass.  man  v.  Southard,  10  Wheal.  (U.  S.) 
514,   518;    Cutter  ;-.   Davenport,  t    Pick.       3  United  iiutes  i>.  Crosby,  7  Ct.  ( 

(Mass.)8l,86;  Holcnesr.  ReTnsen,4  John,  tiq;  Clark  v.  Graham,  6  Wheat.  ( 

Ch.  (N.  Y.)  460,  s.  CM  Johns.  (N.  Y.)  <jt,  Kerr  f.  Moon,  9  Wheat.  (U.  S 

ZS4!  Nicholson  v.  Leavitt,  4  Sanf.  (N.  Y.)  McConmck  v.  Sullivant,  10  WheaL  ( 

^76;    llosford  V.   Nichols,   1    Paige    Ch.  loz;  Darby['.Maver,lo\Vheat.(t;.S 

(N.  Y.)  *W)j   Blake  v.  Williams,  5  Pick.  Walts  f.  Waddlc6  Pet.  (U.  S-)  jSq; 

(Mass.)  286;   Milne  v.  Morelon,  6  Uinn.  Manufacturing   Co.  v.   Brown,  2  \\ 

Pa.)3S3.4Cow.5lo,527i  Willsi'.Cowper,  4  M.  C.  C.  450;  Root  v.  Brother 

s  Ohio,  124;  Augusta  Ins.  Co.  v.  Morton,  McL.  C.  C.  2jo;Jclcr  i-.  Fcllowes, 

3  La.  An.  418.  St.  465;  Abelli>.  Douglass,  4  l>:nio  (! 

1  Curtis  V.  Hutton,  14  Ves.  537,'  W;  305.    And  sec  Giddings  t'.  Eastman,) 

EllioU  ^.  Minio,  6  Madd.  16;  CoctercTl  1/.  iih.  (N.  V.)  19;  HawTey  p.  James,  7 

Dickens,  3  Moore,  V.  C.  98,  131.  iji;  Tul-  Ch.  (N.  Y.)  iiy.  Mills  v.  Foga!,  4 


^.  Hariley,  T  Younge  &  C.  114;  Sill  i^.    Ch.  (N.  Y.)   559;  Monroe 

,wick,iH.BIack.«SiHuntcrp.  Potts,    Sandf.  Ch.  {NT  V.)  126;  s. 

4T.R.i82!Phillip97..irunier,iH.BIack.    White  i..  Howard,  46  N.  V.  i 


Worswick,iH.BIack.«SiHuntcrp.  Potts,  Sandf.  Ch.  {N;  V.)  126;  s.  C,  5  N.  \ 

"•  "    -"-    " -^  "-Hack.  While  I.  Howard,  46  N.V.  144;  C 

.  c  3  sou  B.  Phillips,  18  Pa.  St.  170;  Ch 

,Vms.  i>.  Robertson,  6  Paige  Ch.  (N.V.)  62; 

.  130;  Potter  v.  Tilcomb,  12  Me.  too;  Cu 


S§  »7-37.  P 
Vaitel,  b.  = 


402;  Selkrie  v.  Da  vies,  2  Rose,  97;  3.  c.,  3  sou  n.  Phillips,  18  Pa.  St.  170;  Ch: 

Dow.  230;  Coppin  v.  Coppin,  2  P.  Wms.  i/.Robertson,6  Paige  Ch,  (N.  V.) '- 

200.203;  Brodief.  Barry,  2  Ves.&  B.  130;  Potter  :>.  Tilcomb,  12  Me.300; 

fhistle  r.  Vardill,  5  Barn.  &  Cress.  4^  Hutton;  14  Ves.  537,  541 ;  miiott 

e  disposition  of  real  estate,  wl 

_-,  .  ..    ...   .1,  p.  576:  Foci IX,  Conflict,  des  by  deed,  descent,  or  other  mode,  mi 

Lois,  Kevue,  Eslcang.  et   Franf.  lom.   i.  governed  by  the  laws  of  the  Stale 

"  "  ~   ■—   215-150,307-312  (ed.  1740);  the  land  is  situated.     Pittsburg  & 

:h.  8,  §§   100,  103;   Poihicr,  R.  R.  Co.f.  Rothschild  (Pa.).  4  Cent 

Coutume  d'Orl^ans,  ch.  I,  §§22-24;  yi/.,ch.  t^^'       And  though   a   person    havin 

in.  51;  Heilii  Opera,  lom.  i.  de  Collis.  legal  title  lo  land   in   one  Slale,  m 

Leg.  §  4.  n.  9,  p.  125  (ed.  1737);  Bouhier,  decreed  by  a  courl  of  equity  in  ai 

Coul.  de  Bourg.  ch.  23,  g§  36-63 ;  Ix  Burn,  State,  to  convey  ihe  land,  yet  neiihi 

de  la  Communaulc,  lib.  [.  ch.  5,  pp.  9,  lo;  decree,  nor  any  conveyance  in  eiecut 

U'Agnesseau,  CEuvres,  tom,  iv.  p.  66a  {410  it,  by  one  not  having  the  title,  can  0| 

ed.);  Cochin,  CEuvres,  tom.  i.  p.  545  (4I0  beyond    Ihe   Jurisdiction    of    the 

ed.);  1  Froland,  Mem.  ch.  4,  p.  49;  ^.,  ch.  Watkins  v.  Holman,  16  Pet.  (U.  J 

7>  P'   <55I   Liverm.  Dissert.  §§  9~l62,  pp.  An  inquisition  of  lunacy,  taken  in  ai 

28-1061  Ersk.  Inst.  B,  3,  tit.  2,  §  40,  p.  515;  Slale,  confers  no  power  to  sell  ihe  lui 

2  Bell,  Comm.  (4th  ed.),  §   1266,  p.  690;  real  estaie  in  New  York,  for  his  mj 

Henry  on   Foreign  Law,    12,    14,    15,  /J.,  ance.       fx   fiarft    Perkins,    2   Johns 

Api.x.  169.  (N.  Y.)  124. 

The  24th  section  of  the  Act  of  Sept.  24,       >  The  law  of  the  n/m  must  dele 

1789,  is  a  mere  legislative  recognition  of  whalconstilutestitleandseisin,andw1 
5f(4 
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descent '  of  such  property ;'  and  a  deed  or  will  transferring  real 
property,  made  in  a  foreign  country,  or  in  another  State  of  the 
Union,  must  be  executed  in  the  form  and  with  the  formalities 
required  by  the  laws  of  the  State  where  the  land  is  situated.* 

(2)  Conveyance  of  Real  Estate.— ~A]\  instruments  and  contracts 
conveying  or  affecting  the  title  to  real  estate  must  be  executed 
in  the  fonn  and  with  those  solemnities  prescribed  by  the  land 
where  the  law  is  situated,  in  order  to  have  any  validity ;  *  and  such 
contracts  and  instruments  are  to  be  construed  and  given  effect  to 
by  the  law  of  the  situs.'^ 

1  covenant  oE  tide  and  seisin  be  broken,  settled  rule  in  Americi,  ihal  any  title  or 

iCIing  V.  Scjour,  ^  La.  An.  118.  interest  in  land   or  in  other  immovables, 

I  Birtwhisile   V.   Vardili,    ;    Bam.   ft  can  only  be  acquired  or  lost  agreeably  to 

Cress.  .(3S.    llui  see  s.  c,  in  9  Bligh,  31-  the  law  of  the  place  where  the  same  is  sit- 

88;  2  Clark  &  Finn.  571.  uatcd.    See  Wills  v.  Cowper.  a  Ohio  St. 

Where   lands  of  an   infant  in  another  124;  Cutcerv.  Davenport,  i  Pick.  (Mass.) 

State  are  sold   by  partition   proceedings  81  j  HosFordi'.Nichols,  1  Paige  Ch.  (N.V.) 

there,  if  by  the  law  of  that  ^latc  the  pro-  220  \  Goddard  v.  Sawyer,  9  Allen  (Mass.), 

ceeds  are  considered  personal  estate,  they  78 ;  Houston  v.  Howland,  7  Gill  &  j.  |  Md.j 

will  passassuch  in  another  State, although  4S0;  Osbom  v.  Adams,  iS  Pick.  (Mass.f 

die  infant  is  a  resident  in  such  other  State.  24  c;  Rabun  v.  Rabun,  15  La.  An.  47  T. 
Oberle  n.  Lercb,  3  C.  E.  Gr.  (N.  J.}  346,       The  same  doctrine  prevails  in  England, 

575,  also.      See   Warrender    v.   Warrender,   9 

1  Lawrence's  Wheal.,  164, 166;  Hubcrus,  Bligh,  t27.  12S;  Robinson  v.  Bland,  I  W. 

i.iv.  i.  \  de  Confl.  Leg.  §  IJ.  Ulack.  259;  s.  c,  on  re-agreement,  2  Burr. 

I  United  Suies  v.  Crosby,  7  Cr.  (U.  S.)  1079;  Scott  v.  Allnutt,  2  Dow.  &  Clark, 

itjj  Robinson  v.  Campbell,  3  Wheat.  (U.  4041  Selkrig  v.  Davies,  2  Dow.  130,  itp; 

S.)  tit.  Jerningham   v.   Herbert,  I   Tamlyn,   103; 

"No  one  maintains  that  a  form  expressly  Elliott  f.  Minto,  6  Madd.  16;  Winchelsea 
imposed  as  an  exclusive  one  by  the/^x  silui  v.  Garelty,  2  Keen,  293,  309,  310;  Drum- 
tan  even  be  dispensed  with."  Westlake,  mond  v.  Drummond,  6  Bro.  Pari.  C.  (by 
Priv.  Int.  L  S  87 .  Towlins)  601 ;  t  Dwarris  on  Statut.  648; 

But  this  application  of  the  rule  is  said  Ersk.  Inst.  b.  3,  lit.  9,  §  4;  Iii..  {§  40, 
to  be  peculiar  to  American  and  British  41,  p.  515;  Henry,  For.  Law,  pp.  r~  ~~ 
„_____.,. ._   . _  ..     g^^^     ^  ,     „    ^  ..    .. 


liws.  and  that,  "according  to  the  interna-  3  Bulge,  Comm.  on  Col.  &  For.  Law,  pt, 

tional  jurisprudence  recogniied  among  the  2,  ch.  9,  pp.  863-870  ;  Id.,  ch.   ""    —    — 

different    nations  of    the  European  conli-  752 ;  ^  Karnes,   Eq.  b.  3,  ch. 

.«•..,    ..  A^^A  »..  ...;M     a.-...,,«.1   '.f^^^A:,^^  ,..  ....o..n      lu....      s.     Tt...      .^1  .    ., 


irisprudence  recognized  among  the  2,  ch.  9,  pp.  863-870 ;  /•/.,  ch.  20,  pp.  751, 
.:  nations  of  the  European  conli-  752;  ^  Karnes,  Eg.  b.  3,  ch.  2,  |  2;  Fer- 
deed  or  will,  executed  according  to   guson.  Mar.  &   Div.  40t;  1  Bell,  Comm. 


tlie  laws  of  the  place  where  it  is  made,  is  pp.  7,  8  (4th  ed.) ;  /J.,  £  1266,  p.  690. 
valid;  not  only  as  to  personal  but  as  to  S  Canlu  v.  Bennett,  39  Tex.  303;  War- 
real  property,  wherever  situated ;  provided  render  v.  Warrender,  9  Bligh,  127,  128; 
ihc  properly  is  allowed'by  the /fx /or/ rv(  2  Dwarris  on  Statut.  648;  Story,  Contl.  L. 
liir  to  be  alienated  by  deed  or  will ;  and  f§  ico  d,  364. 

those  cases  excepted,  where  that  law  pre-         When  a  contract  is  made  in  one  Slate 

scribes  as  to  instruments  for  the  transfer  of  for  the  purchase  of  land  lying  in  another, 

real  properly,  particular  forms,  which  can  and  the  money  is  to  be  paid  in  the  Slate  in 

only  be  observed  in  the  place  where  it  is  which  the  contract  is  made,  the  lex  rei  lita 

situated,  sach   as  the  registry  of  a  deed  will  govern  as  to  the  title  to  the  land,  and 

on  the   probate  of  a  will."      Lawrence's  the  lex  tott  ionlrailu!,  as  to  the  effect  of  a 

Wheaton,  165;  Fiielix,  Droit  Intern.  Prive,  failure  of  consideration.    Glenn  v.  Thistle, 

i  52;  Hnberus,  1,  iv.  tit.  3,  de  Confl.  I^g.  23  Miss.  42. 
{  ic.  When  a  husband  and  wife  in  one  State 

Ho««Ter,  the  French  law,  by  requiring  enter  into  a  contract  transferring  land  in 

every  act,  in  reference  to  the  transfer  inttr-  another  from  the  husband  to  the  wife,  the 

tnvi  of  real  property,  of  rights  susteplible  effect  of  such  contract  on  the  land  is  aov- 

of  hypothecation,  to  be  inscribed  at  a  par-  emed  by  the  laws  of  the  State  in  which 

licular  place,  prevents  the  operation  of  a  the  land  is  situated.     Kelly  v,  Davis,  28 

transfer  made  elsewhere,  according  to  the  La.  An.  773.     Any  marriage  contract  exe- 

liws  of  the  place  where  made.     Tripier,  culed  in  one  country  will  not  operate  upon 

Codes  Francois,  16,  18.  real  estate  situate  in  another.    Ordronaui 

4  It  has  been  declared  to  be  the  well-  v.  Key,  2  Sandf.  Ch.  (N.Y.)  33.    The  same 
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(d)  Nature  and  Extent  of  Interest  trmtsf erred.  —  The  lex  lot 
sittB  governs  the.nature  and  extent  of  the  interest  in  real  es 
or  immovables,  to  be  disposed  of  by  a  conveyance  made  accoi 
to  such  laws.' 

{h)  Capacity  to  take  Real  Estate.  —  It  is  a  general  principle 
a  person,  natural  or  artificialj  must  have  a  capacity  to  take,  aci 
ing  to  the  law  of  the  sitm,  otherwise  he  will  be  excluded  fror 
ownership." 

if)  Estates  acquired  by  Operation  of  Law.  —  Independent  oi 
contract,  express  or  implied,  no  estate  can  be  acquired  by  0| 
tion  of  law  in  any  other  manner,  or  to  any  other  extent,  or  by 
other  means,  than  those  prescribed  by  the  lex  loci  ret  sita.* 

is  tnie  of  muiual  gifts  or  donations  between  o  Mass.  363 ;  Buchanan  v.  Deshon,  i 

husbandand  wife.    Story,  C on 0.  L,fgi43'-  &  J.  (Md.)  180  j  and  \i  by  the  law  < 

■59>  453;   Uverm.  Dissert.  %%   itSi,   182,  siltis  an  alien  may  take  and  hold 

pp.  114,  115.  either  by  purchase,  succession,  or  d 

1  Waterhouse i>,  Stanslield,  9  Hare.  234;  title  in  him  will  be  valid  whatever  n 

~  '    'I  Eng.  L.  &  Eq.  zo6,  13  IJ.  465.  the  law  of  his  domicile.    Storj,  Co 


Where  restrictions  are  imposed  by  the  %  4m,  p.  541. 
lix  lect  Tii  tilx  upon  the  devise  or  transfer         If  a  )>erson  is  by  the  law  of  the 

of  real  estate,  suchrest  rictions  will  be  ope-  for  any  reason,  such  as  infancy  or  covi 

rative  without  regard  to  the  place  where  incapable  of  transferring  immovable 

the  will  or  the  deed  is  made.    See  Attor-  erty,  any  transfer  by  such  person  1 

ney-General  v.  Milt,  2  Dow.  &  Clark,  393;  invalid,  although  no  such  personal  i 

%.  c,  3  Russ.  328.  city  may  exist  under  the  law  of  the  do 

S  Thus,  whether  a  foreign   corporation  and  vitevtrsa.    See  Saul  v.  His  Cre 

can  take  and  hold  lands  in  a  State,  is  to  be  17  Martin  (La.),  ^69,  tff], 
determined  by  the  lex  loci  ret  tila.     Boyce         Foreign  and  Conlmental  iurists 

V.  St.I.«ui!<,  29Barb.(N.V.)65a;  s.  c,  iS  ally,   but   not   universally,   hold   th 

How.  |N,V.)   Pr.   125.    See  Santa  Clara  qucitlon  of  legitimacy  or  illegitim; 

Female  Academy  I'.  Sullivan,  116  III.  37s;  well   as  the  capacity  to  dispoae  < 

a.  c  4  Went  Rep.  1 14 ;  Harncs  v.  Suddard,  estate,  is  to  be  determined  eaclosii 

117  III.  237  J  B.  c,  4  West.  Kep.  134.  the  law  uf  the  domicile  of  origin; 

ll  Is  held  that  a  bastard,  although  legit-  by  the  law  of  the  country  where  a  I 

imated  bv  the  law  of  another  State,  dues  was  bom,  such  bastard  is  legitima 

not  thereby  acquire  therightofinheritingin  the  subsequent  marriage  of  his   [ 

Pennsylvania.  Smith  v.Derr,  34Pa.St.  126.  there,  he  ought  everywhere  to  be  rei 

UtA  in  Stotl  V.  Key,  \\  La.An.2;3,it  as  legitimate;  andiuivtYna.    SecL 

was  held  that  a  Ntatulc  of  one  Slate,  legit-  Dissert.  S  44.  p.  4S ;  5$  47,  48,  p.  50 

imating  a   person   residing   in    thai   State,  p.    5^;    §§    59-62,    pp.     A-io;     i 

was  a  ''  real  statute,"  and  made  him  so  far  Comni.  on  Col.  &  For.  Law,  p«.  I. 

tegitimate  in  another  that  he  could  inherit  pp.  101-106:  BouUenois,  obs.  4,  pp. 

real  property  situated  in  such  other  State.  64  :  /J.,  obs.  5,  p.  102;  /</,  obs.  12,  | 

The  same  doctrine  prevails   in   England,  /(/.obs.  13,  p.  183;  /i/., obs. 23, p. 491 

See  Shedden  v.  Patrick,  4  Wils.  &  Shaw,  obs.  28,  pp.  ioo,  7O5,  720;  /d.  Quest 

So-95;  cited  in  5  Bam.  &  Cr.  444;  in  3  p.  19:  Vinnius,  acl.  Inst.  lib.  t,  tit. 

Hagg.  Ecc  652;  m  6  Bligh,  474,  475,  487;  trod.;  Huberus,  de  Conn.  Leg.  lib. 

in  9  Bligh,  Jl,  51,  75,  76,  So;  the  Strath-  3,§  9:  Stockmanus,  Decis.  11^36,  | 

more  Peerue  Case,  9  Bligh,  51  ;  Munro  v.  J.  Voet,  Comm.  ad.  Pand.  lib.  I,  tiL 

Saunders,  6  Bligh,  4^1  Uatrymple  v.  Dal-  p.  40;  Bouhier,  Cout.  de  Bourg-  C 

rymple,  2  Hagg.  Consist.  54,  59;  s.  c,  9  gS  izz,  123,  p.  4S1 ;  Ilertii,  de  Colli! 

Bligh,  cited  4^.  46;   and  in  some  of  the  torn.  I,  S4,n.  15,  p.  tS4  (ed.  1716] 

Slates  of  the  Union.    See  Story,  Contl.  L.  land,  M«m.  Ch.  5,  $  4,  p.  89  (ed. 


S93i  "'  31  also,  Burgc,  Comm.  on  Col.  &   /</.,  ch,7,  %  2,  p.  156;  Roudenburg,  < 

fc-.   '-      -L   .  _   .   .  ...  (;,3,    ,;,    j^   ^    ,      Compart  Bnrg 

exclude    Tract,  i,  ns.  7.  8,  pp.  19,  10;  Bart< 


i,  ch.  1,  p.  3,  5  101.  Stal.  til.  2,   ch.   I.     Compart  Bnrg 

:    the  laws  of   a  count™  eiclude    Tract,   i,  ns.   7.  8,  pp.  19,  20;  Barti 

IS  from  holding  lands,  either  ijysucces.    Cod.  lib.   1,   tit.  1,  n.  27;   Uartol. 


sions,  by  devise,  or  by  purchase,  title  in  ■■  •    a 

them  becomes  inoperative,  whatever  may       S  See  liirtwhistle 
be  thelawof  their  domicile.    Sewallv.Lee,    Finn.  911;  Brodie  c 
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(3)  Immovables  not  Land.  —  Among  the  class  of  immovables^ 
not  land  and  bouses,  are  servitudes  and  easements,*  and  other 
charges  on  lands,  as  mortgages,  ground-rents,  trust  estates,  "  herit- 
able bonds,"  dowry,  tenancy  by  courtesy,  and  all  other  ^hings, 
movable  or  immovable  in  their  nature,  which  by  the  local  law 
are  deemed  immovables,  and  governed  by  the  lex  loci.* 

(4)  Incumbrance  0/  Real  Properly.  — The  validity  of  a  mortgage 
of  land  situated  in  another  State  is  to  be  governed  by  the  law  of 
that  State,  although  the  parties  may  reside,  and  the  instrument  be 
executed,  in  another  State.'  Thus,  a  conveyance  of  lands  executed 
in  another  State  to  secure  the  repayment  of  a  loan  of  money  is 
governed  by  the  laws  of  the  State  where  the  lands  lie  and  the 

.  suit  is  brought.* 

b.  Personal  Property.  — The  general  doctrine  is,  that  a  disposi- 
tion of  personal  property,  or  movables,  is  to  be  governed  by  the 
law  of  the  domicile  of  the  owner,  and  not  by  the  law  of  the  place 
where  they  are  situated  ^^  and  this  view  is  maintained  by  nearly 
all  foreign  jurists,  ancient  and  modern.* 

IJ7 ;  Gimbier  v.  Gambler,  7  Sim.  163,  270;  338 ;  a  Burge,  Comm.  on  Col.  &  For.  La*,. 

Story,  CanB.  I.  {  448,   p.   569.    Livetm.  pL  3,  ch.  9,  p.  SC^. 

Disicrt,  f{  S8,  89,  pp.  72,  73.  Thus,  where  a.  married  woman  in  Ohio 

Hence  persons  miiried  where  ihe  law  at  executes  in  ihai  Stale  a  mortgage  on  her 

community' exists,  awning  immovable  prop-  teal   property  in   Indiana,  the  contract  i* 

crtf  In  a  State  where  it  docs  not  exi»t,  on  governed  bjr  the  law  of  the  latter  Stale; 

Uie  death  of  the  husband,  the  wife  would  and  if  the  tnortg^e  is  given  to  Mcure  the 

be  entitled  to  a  dower  interest  only,  and  husband's  debt,  win  be  invalid.    Swank  v. 

not  to  a  moiety  in  fee  simple ;  and  on  ibe  Hufnagle  (Ind.)  (  ».  c,  15  Cent.  L.  J.  60,  11; 

death  of  the  wife,  the  husband  would  be  iz  N.  E.  Kep.  J03. 

enijiled  to  a  tenancy  by  courtesy  simply.  Ilut  a  mortgage  of  real  estate  being  per- 

Siory.  Conf]  L.  %  454,  p.  572.  sonal  properly,  the  assignment  ihereot  it 

1  All  servitudes  and  easements,  and  lo  be  governed  by  the  law  of  the  State 
other  diargea  on  lajids,  are  deemed  lo  l<e,  where  the  conlracl  of  assignment  is  made,. 
in  the  sense  of  the  law,  immovables,  and  and  not  by  that  where  the  land  is  situated, 
pwctned  by  the  itJc  rii  silit.  Pittsburg  &  Duiidas  v.  Bowler,  3  McU  C-  C.  397. 
Sl  l.R.R.Co.f.  Rothschild  (Pa.),  4  Cent.  4  Klinck  v.  Price,  4  W.  Va.  4;  Urcgon' 
Rep  109.  And  in  determining  whether  a  &  Wash.  Trust  Co.  v.  Ralhbun,  5  bawy. 
cnnieyance  of  real  estate  contains  a  cuve-  C.  C.  32. 
■— with  Ihe  land,  the  lix  rti  When  not  varied  by  contract,  the  law  of 


lifir  governs.     Fisher  c.  Parry,  68  Ind.  465.    the  Slate  where  a  mortgage  is  executed,. 
•Chatficldi'.BercbtoIdi.JsL.T.C'  •-• '    *--"-'- -■  -' -"  '  - 

Traiti  des    Co.,  20  Fed.  Kep.  26a 


Chatficldf.BercbtoIdl.iS  L.T.(N.S.)   and  the  mortgaged  property  situated,  fur- 

.  I.-. —  ^^_a   .    ..  -II  -I-   .0.    ....    -^-.-.s  ,hj  rufe  for  t* '-'—  "--  -'-■-- 

ic  mortgagor  al 

;    Dow  V.  Memphis  and  Little  Rock  R.  R. 


"67.  381,447;    nishrs  the  rule  tor  determining  the  right! 
-652;  2  Id,    of  the  mortgagor  after  condition   broken. 


A  mortgage  conveying  substantially  all 

re  movables  a  debtor's    property,    including    lands  In 

ven  locality,  another  State,  is  governed,  as  to  whether  it 

:  liituci  Tii  operaiesasagcneralas»gnmeiit,as  to  those 

6  Paige  Ch.  lands,  bv  the  Taw  of  the  State  where  they  are 

situated.     Danner  ti.  Brewer.  69  Ala.  191. 

I.)i  s.  c,  25  6  See   Cockerell   i^.  Uickens,  3  Moote, 

1.303;  Goi  P.C.98,  132;  Thomson  o.  Advocate-Gen- 

Mass.),    78;  cral,    13    Sim.   153,    160.      In    rt    Uruce,  2 

imlyn,   roj;  Cromp.  &  Jerv.  436;  Thotne  v.  Walkins, 

Ajipx.  Caa,  2  Yes.  35 ;   1  Uurge,  Comm.  on  Col.  &  For. 

S,  67,   note ;  Law,  pt.  2,  eh.  20,  p]).  750-752 ;  1  Kames  Eq. 

L  Shaw,  61  i  b.  3,  ch.  S  3 ;  Ersk.  Inst.  b.  3,  tit.  i,  S  40, 

.  S,  IS;  Id.,  p.  515;  Story,  Confl.  I„  8S  364. 

..  8,  §   2,  p.  rf  Sec  Boullcnois,  I'rin.  Gen.  33,  p.  8;  i 
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The  doctrine  that  movables  follow  the  person*  has  re 
such  general  sanction  that  it  may  now  be  regarded  as  part 
_;W;f «/«'««!,*  and  has  been  maintained  both  in  England'; 
America*  "with  unbroken  confidence  and  general  unanimit 

Hence  by  the  law  of  the  owner's  domicile  is  to  be  dctei 
the  validity  of  each  transfer,  alienation,  or  disposition  m. 
personal  property,  whether  it  be  inter-vivos  ox  post-mortem* 

BoulleiKHs,  obs.  «>,  p.  34S1  i  Boullenois,  Phillips  v.  Hunter,  z  H.  Black.  4 

Appx.  pp.   6k   48;    Liverm.   Dissert,    pp.  Bruce  i>.  Bruce,  z  Bos.  &  Pull.  1: 

IM,    1*9,    130,    i6i,    163;     P.   Voet,   de  Hunier   -v.   Potts,   4   T.   K.    i8j, 

Stalut.  ch.  1,  I  4,  n.  S,  p.  iz6  (ed.  1715);  Karnes,  Eq.  b.  3,  ch.  8,  J  3;  Ei$k. 

Foelix,  Conflict  des  Lois,  Revue  Csttang.  3,  tit.  i,  S  40;  Story,  ConiT.  I_  %\  ; 
et  Franf,  torn.  7,  pp.  216-2*7  (ed.  1840);       "It  is  a  clear  proposition,  not 

J.  Voet.  ad  Pand.  lib.  i,  tit.  4,  pi.  2,  \  11,  the  law  of  England,  but  of  every 

6441  1  /</.,  lib.  38,  til.  17,  n.  34,  p.  596;  i.  in  the  world  where  law  has  the  s< 

ertti  Opera,  de  Collis.  Leg.  |  4,  n,  6,  pp.  of  science,  that  personal  properl; 

122, 123  (ed.  1737) :  Kodenburg,  de  Divers,  locality.    The  meaning  of  that  is,' 

Stat.  tit.  I,  ch.  z ;  Id.,  tit.  z,  ch.  l  J  1613  personal  property  has  no  visible 

Burge,  Comm.  on  Col.  &  For.  L^w,  pL  I,  but  that   it  is  subject  to  that  1>' 


4S7. 


n  o{  it,i 
r  by  the  act  of  the  p 
follows  the  law  of  the  person.    Tl 

I  in  any  country  may  dispose  of  his 
in  another ;  and,  when  he  dies,  tt  i: 

It  has  been  said  that,  if  the  Ux  loci  rii  law  of  the  country  in  which  the 

sila  "  were  generally  to  prevail  in  regard  to  is,  but  the  law  of  the  country  of  1 

movables,  it  would  be  utterly  impossible  is  a  subject,  that  will  regulate  tbt 

for  the  owner  in  many  cases  to  know  in  sion."    Sill  v.  Worswick,  ■  H.  Bli 

what  manner  to   dispose  of  them  during  Hoffman  f.  Carow,  zz  Wend.  (N. 

his  life,  or  to  distribute  them  at  his  death.  323  ;    Thomson  v.   Advocate-Ger 

not  only  in  the  unccrlainty  of  their  situa-  Clark  Si.  Finn.  1. 
lion  in  Ihc  Iransit  lu  and  from  difierent       3  Cockcrell  v.  Dickens,  3  Hoo 

places,  but  from  the    impracticability  of  08,   131,   131;    Philips   v.   llunte 

knowing  with  minute  accuracy  the  law  of  Black.  402,  405;  Hunier  v.  Potts, 

transfers  ialrr  vhm  or  of  testamentary  dis.  182,  192 ;  Bruce  v.  Bruc«,  *  Bos. 

positions  and  successions  in  the  different  2^9  (note) ;  Pipon  v.  Pipon,  Arab. 

countries  in  which  they  might  happen  to  whistle  v.  Vardill,  5  Barn.  &  Ci 

be.    Any  change  of  place  at  a  future  time  452 ;  Selkrig^t;.  Davies,  1  Rose,  B; 

might  defeat  the  best  considered  will,  and  478;  /n  n  Ewin  I  Tyrwhitt,  151 

any  sale  or  donation  might  be  rendered  in-  on  Foreign  Law,  pp.  13-15;  Kar 

operative  from  the  ignorance  of  the  parties  b.  3,  ch.  8,  §S  3,  4i  Ersk.  Inst, 

of  the  law  of  Ihe  actual  iilut  jx  the  time  of  2,  |  40,  p.  515;  Dwarris  on  Stats.  ( 

their  acts.    There  would  be  serious  evils  2   Bell,   Comm.   (sth  ed.)   *-lo ; 

pervading  the  whole  communilj^,  and  equal-  Disser.  12&-131 ;  3  Burge,  Comm. 

ly  affecting  the  subjects  and  interests   of  &  For.  Law,  pt.  i,  ch.  zo,  pp.  740 
-„  -i..:.:..^  _..,.__      „...  ._  --jiii^j  n,.       4  French  v.  Hall.9  N.  II.  |- 
„    ,                  .  _c  for  thcii 

their  

general  utilil)-,  therefore,  must  have  first  Guier  v.  O'Daniel,  1  Binh.  (Pa.)' 3 

suf^ested  the  doctrine;  and.  as  soon  as  it  Holmes  v.  Remsen,  4  John.  Ch. 

was    promulgated,    it   could    not   fail    to  460 ;  Andrews  v.  Hem'ot,  4  Cow. 

recommend  itself  to  all  nations  by  its  sim-  517  note;  Z  Kent,  Com.,  405,428. 
plicity,  its  convenience,  and  its  enlarged  0  Story,  Confl.  L.  5  380,  p.  479. 
policy."     Story,  Confl.  L.  §  379,   p.  478.       fl  French  v.  Hall,g  N.  H.  137; 

See  Swearingen  v.   Morris,    14  Ohio   St.  w.  Little,  9  N.  H.  271;  Rue  Higli 

28;  Harvey  v.  Richards,  i  Mason,  C.  C,  lam,  2  Doug.  (Mich.)  522. 
411.  This  is  true  unless  thet«  is  pos 

S  Bremer  v.  Truman,  to  Moore,  P.  C.  actment  or  customary  law  of  the 

3SSi  Sill  V.  Worswick,  i   H.  Black.  690;  where  they  are  situate,  providing 


CtitrMti.  CONFLICT  OF  LAWS.  LnLMlBalUta. 

(i)  Sale  valid  according  to  Lex  Loci  Contractus,  but  invalid 
moriing  to  Lex  Loci  Ret  Sita.  —  By  the  common  law  a  sale  of 
movables  is  complete  without  delivery ;  *  but  in  those  States  where 
the  laws  are  founded  upon  the  civil  law,  as  in  Louisiana,  delivery 
is  necessary  to  complete  the  transfer :  "  hence,  whenever  there  is 
a  transfer  of  personal  property  situated  in  a  State  where  the  civil- 
law  rule  prevails,  by  a  person  domiciled  in  a  State  where  the  com- 
mon law  is  supreme,  according  to  the  lex  loci  contractus,  there 
must  of  necessity  be  a  conflict  of  principles  as  to  the  validity  of 
the  transaction.' 

oil  cam,  or  unless  from  the  nature  of  .^e  on  Sales  (ed.  1830),  IW;  3  Chittjr,  Comm. 

popcTtj  i(  has   an  implied  locality.    See  Manuf.   271;   i   Black.  Com.  446^  44S;   a 

Htitick  r.  King,  19  N.  J.  Eq.  (4  C.  E.  Gt.,  Kent,  Com.  49^.  493.  498,  S'S-Sil- 
So;  Ucntley  f.  Whiltemore,  19  N.  J.  Eq.  (4        Hy  the  law  of  England  and  ol  other  com. 

C.  LGt.)  465;  Moore  ti.  Bonnell,  31  N.  J.  mercial    States,   the   legal   title  to  goods 

i-  \i  Vr.)  gz\  Milne  v.  Moreton,  6  Binn.  pasiea  by  the  mere  indotsemenl  and  deliv- 

(Pa.)  361.  ery  of  the.  bill   of    lading,   without    any 

li  seems  that  contracts  respecting  public  acttial  manual  possession  of  the  goods  rep- 

Kaciuarfundsarelobecarried  into  execu-  resented  by   it.     LickluuTow  v    Mason,  I 

lion  iccording  to  the  local  law.     Robinson  T.R.63;  Desly  on  Admr.  &  Ship.;  Abbott 

:■  Uland,  2  Burr.  1079;  s.  c,  1  W.  Black,  on  Shipp.  pt.  3,  ch.  9,  S  [6;  Story, Confl.  L. 

To  the  same  class  belong  all  local  slock  9  Uurnlord  v.  Brooks'  Syndics,  3  Martin 

ot  funds,  such  as  bank  stock,  insurance  (La.),ii2, 115;  Morrisf.  Mumford,4Martin 

Slock,  turnpike  or  canal  or  bridge  shares,  (La.).  20;  Fisk  1;.  Chandler.  7  Martin  (La.), 

ind  ill  Diher  incorporeal  property  owing  to  34;  McNetl  v.  Glass.  t\  Martin  (La.).  261 ; 

"<  icgnlated  by  local  laws.    See  Attorney-  Ulivler  v.  Townes.  14  Martin  (La.),  93,  162. 

Gtnfril  V.  Bouwens.  4  Mees.  &  W.  171,  This  is  in  accordance  with  the  require- 

'^'~i9Ji   Attorney-General    f.    Hope,    i  menls  of  the  we  I],  known  rule  in  the  civil 

Cioinp..  M.  &  R,  538;  s.  c.  S  liligh,  441  3  law,  "  TradiMnibiu  el  usucapionibHi  domi- 

Clirk  &   Fmn.  84'    Attorney-General   v.  nia  rerum  nen  Hudis  fadis,  tramferuntHrr 

Dimond.  1  Cromp.  &  Jer».  356,  370,  371.  Cod.  lib.  2  lit.  3,  1.  20. 

Such  property  can  be  transferred  only  in  Thedoctrineassel  forth  by  the  Louisiana 

'be  nnanner  prcacribcd  by  the  local  laws,  decisions    has    been    rigorously  assailed. 

Set  /■  w  Ewin  i  Tyrwb.  151!  Attorney-  See  Liverm.  Dissert.  §§  220-223;  Taylor 

General  v.  Dimond,  1  Tvrwh.  24J.  v.  Boardman,  25  Vl.  589;  Martin  t>.   Hill, 

But  In  the  case  of  Hoyt  v.  Thompson,  12  Barb.  (N.  V.j  635;  Southern  Bank  v. 

■9N.  V.  207,  where  a  canal  and  banking  Wood,   14  La.  An.  561  ;  Hughes  v.  Klin- 

^iip^ralion  of  New  Jersey  owned  a  mon-  gender,  14  La.  An.  ;2.     But  this  attack  is 

tige  security,  which  they  sold  and  trans-   made  from  the  atand-poi"  "'  """"   

lened  in  the  State  of  New  York  to  a  buna  law. 

^  purchaser  for  value,  it  was  held  that  S  Thus  in  Oliv 


fja  that  by  the  law  of  New  jersey,  where  creditc _ 

Ilie  corporation  was  created  and  bad  its  held  the  sale  void  as  to  the  attaching  cred- 
I'll",  the  transfer  was  inoperative  as  to  ilors.  Andsee  LanfearTi.  Sumner,  17  Mass. 
Qcdiioia.  See  also  Curtis  v.  Leavitt,  15  110;  Lamb  i'.  Uutant.  12  Mass.  541  Cald- 
N-  y,  9.  well  V.  Ball,  i  T.  R.  205.  Compare  Bholen 
1  But  this  is  only  as  between  the  parties,  v.  Cleveland,  5  Mason,  C.  C.  174  j  Conard 
not  as  to  third  persons.  To  complete  his  v.  Atlantic  Ins.  Co.,  i  Pet.  (U.  S.)  386,  445; 
hllc.  the  purchaser  must  take  possession  Nathan  i'.  Giles.  5  Taunt.  558. 
■ithin  a  rtasonable  time  1  and  if  the  prop-  Hut  in  the  case  of  Thuret  '.:  Jenkins,  I 
erty  be  at  sea,  or  in  tranalu  from  another  Martin  ( [  j  ),  318, 353,  354.  a  ship  belonging 
3''le,  and  is  Incapable  of  delivery,  the  at  New  Vork,  ana  owned  there,  was  trans- 
title,  though  complete  without  delivery,  ferred  while  at  sea.  according  to  the  law  of 
xuy  be  lost  by  an  omission  to  take  posses-  New  Vork,  and  the  ship  subsequently  ar- 
sion  within  a  reasonable  time  after  its  arri-  rived  at  New  Orleans,  and  was  attached 
'il<  See  Laafear  f.  Sumner.  17  Mass.  tio;  there  before  delivery  to  the  vendee,  the 
Bbolenn.  Cleveland,  5  Mason,  C.  C.  174;  court  held  that  where  a  chattel  which  ii 
Weekero.  Wilson,  1  Gall  C.  C  419;  Long  "at  sea,  or  in  any  other  place,  if  any  there 


CONFLICT  OF  LAWS.  U>  LmI 

It  has  been  said  that  personal  property  is  subject  to  the 
the  sittts,  without  regard  to  the  domicile  of  the  owaer ;  ^  ai 
the  validity  of  a  chattel  mortgage  upon  property  in  anotbe 
must  be  determined  by  the  law  of  that  State.'  It  is  c( 
competent  for  a  State  to  adopt  such  a  rule  in  its  own  iegi 
having  perfect  jurisdiction  over  all  property,  movable  as 
immovable,  within  its  territorial  limits.' 

be,  in  which  the  law  of  no  particular  coun-  under  the  circumstance  proved,  jt 
Iry  pfevaiJs,  the  bargain  will  have  its  full  Ihal  that  law  muit  govern  the  case, 
eSect,  re  instaitt/,  ai  to  the  whole  world,  the  action  could  noc  be  maintained 
And  ibe  cinaaituoe  of  the  chattel  being  ncc  ».  Hart,  44  N.  Y.  Super.  CL  B 
afterwards  bnactK  ioto  >  coHatrr,  ■oconl-  Wlicrc  a  married  woman,  domii 
ing  to  the  law  of  which  the  sak  would  be  \ki  bubaad  in  Harrland,  owned  1 
invalid,  would  not  effect  it."  The  doctrine  stock  in  a  bank  in  Virginia,  when 
of  this  case  has  since  been  affirmed  in  the  (ions  of  husband  and  wife  are  dc 
cose  of  Southern  Bank  v.  Wood,  14  Ls.  by  Ihe  rule  of  the  common  law,  a 
An.  561.  ot  dividends  lo  the  husband  wa 

In  Simpson  v.  Fogo,  1  Hen.  &  M.  (Va.)  discharge  the  bank  from  tiabilitj. 
195,  where  a  vessel  had  been  mortBaged  in  v.  Norfolk  Bank,  84  N.  V.  393; 
England,  and  was  taken  lo  New  Orleans  by  Am.  Kep.  jaS. 
Ihe  mortgagor,  in  whose  possession  she  was  The  lax  laws  oF  a  State  are  nc 
lefl,andthereattached bycreditors.ciiizens  ative,  as  applied  to  shares  of 
of  Louisiana,  in  an  action  to  recover  their  national  banks,  on  the  ground  I 
debt,  but  not  on  a  proceeding  in  rrm.  The  laws  would  interfere  with  the  opei 
mortgagee  intervened  and  claimed  posses-  such  institutions,  as  the  fiscal  agei 
■ton  ol  the  properly.  The  Louisiana  court  Kovemment  of  the  United  Slates. 
refused  to  recognise  his  right,  though  valid  Haighl,  1  Vr.  (N.  J.)  399;  State  1 
in  England,  and  sold  the  ship  fir  Ihe  Vr.  (N.  J.)  434. 
benefit  of  the  Louisiana  creditors,  and  dis-  %  Waitson  i>.  Campbell,  3S  N. 
iributed  the  proceeds  amongst  them.  On  s.  c,  6  Tr.  App.  (N.  Y.)  335;  o 
the  ship  being  taken  subsequently  to  Eng-  Tyler  v.  Strang,  31  Barb.  (NT  V.) 
land,  the  mortgagee  sec  up  his  claim,  which  The  law  of  the  litus,  and  no 
the  English  court  of  cicbci|uer  sustained  i/amiiiiii,  govemi  chattel  mortgagi 
on  the  ground  thai  the  Louisiana  judgment  where  a  mortgage  was  executed 
was  examinable  lor  error,  on  lis  face,  by  corded  in  Illinois,  upon  personal 
reason  of  its  disregard  oE  the  comity  of  in  Indiana,  but  was  recorded  in  t 
nations,  and  was  only  a  judemeni  iHltr  State,  and  no  delivery  was  mar 
paries  and  not  iit  rrm.  This  doctrine  was  mortgagee,  it  was  held  lo  be  invali 
approved  there  in  the  subseguent  case  of  atlaching  creditors.  Ames  Iron  ' 
the  Liverpool  &  Marine  Credit  Co.  p.  Hun-  Warren,  76  Ind.  512 ;  s.  c,  40  ^ 
tcr,  I.  R.  4  Eq.  6z ;  s.  c,  L.  R.  3  ch,  App.  479.    3J8.     And  a  mortgage  of  chattels 

1  Guillander  f,  Howell,  35  N.  V.  657.        in  New  Hampshire,  and  not  confc 

The  validity  of  a  sale  and  delivery  of  the  law  o(  New  Hampshire,  but  0 
personal  properly  in  another  State,  must  chuselts,  where  the  mortgage  w 
be  determined  by  the  law  of  the  iilas.  and  the  parties  resided,  has  been 
Born  f.  Shaw,  29  Pa.  St.  23S;  Eialtimore&  be  invalid  asagainst  an  attaching 
O.  R.  R.  Co.  V.  Hoge,  34  Pa.  St  214;  Clark f. Tarb^l,  58  N.  H.SS.  W 
D'tvemois  f.  LeavilC,  33  llarb.  (N.Y.)  63.      mortgagor  of  chattels  removes  w 

Under  an  agreement  for  the  construction  to  another  State,  the  mor^agec, 
and  delivery  of  certain  machinery,  which  is  serve  his  rights,  need  not  again  re 
to  remain  the  properly  of  the  vendors  until  mortgage  in  such  other  State  K 
paymeni  of  the  purchase-money,  they  are  SCimson.  32  Minn.  377. 
not  bound  to  deliver  it,  in  order  to  its  Though  a  chattel  mortgage,  era 
erection  in  another  Slate,  by  Che  laws  of  another  State,  be  valid,  without  p< 
which  it  would  become  part  of  the  realty,  of  the  properly,  by  Ihe  Ux  lad  r§ 
Hawkins  !>.  Brown,  10  Barb.  (N.V. I  206.        yet.  if   Ihe   mortgagor  take   the 

Where  Ihe  plaintiR's  firm  in  New  York  into  another  Slate,  and  sell  lo  a  , 
sent  goods  by  railroad  to  the  plaintiffs  firm  purchaser,  Ihe  title  of  the  lauer 
in  Boston,  where  they  were  destroyed  by  under  Ihe  le-x  laei  lei  ri/w.  U( 
tire  while  in  Ihe  freight-house  of  ihe  de-  BIymyrc,  9  Phlll-  (Pa.)  6151  M< 
fendanl  company,  and  it  appeared  Ihal  by  Jones,  :  Clark  (Pa.),  123. 
Ihe  law  of   Massachusetts  (Rice  v.   Hart.       3  r/i/^  ante,  this   title,  g,  t,  ' 

118  Mass.  iOl)  the  carrier  was  not  liable    eigcitv  an~  ' ' 
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OHtiMb.  CONFLICT  OF  LA  WS.  Ux  Led  Id  Ute. 

(a)  Asagtiment  of  Clwses  in  Action.  —  In  some  countries  the 
assignment  of  a  debt  is  valid  without  notice  to  the  debtor ;  in 
others,  DOtice  to  the  debtor  is  necessary  to  perfect  the  title  in  the 
vendee.*  It  would  seem  that  in  England  an  assignment  of  per- 
sonal property,  whether  it  be  goods  held  or  debts  owing,  according 
to  the  law  of  the  domicile  of  the  owner,  will  pass  the  title  in  what- 
ever country  such  debt  or  cltose  in  action  is  situated,  in  the  absence 
of  any  prohibitory  law  in  that  country.'  In  America  an  assign- 
ment, made  by  a  creditor  residing  in  a  foreign  country,  a,ccording 
to  the  formalities  and  requirements  of  the  laws  of  that  country, 
will  be  recognized  and  enforced,  even  though  it  be  informal, 
provided  only  it  be  good  jure  gentium.* 

(3)  Foreign  Assignments  for  Benefit  of  Creditors.  —  A  voluntary 
issignment  for  the  benefit  of  creditors,  with  preferences,  if  valid, 

~  liihed  for  the  pro-  It  has  been  held  in  this  country  thai 
rchasen  has  been  an  assignment  of  a  chm  in  action,  valid 
>en  to  the  reproach  by  the  law  of  the  place  of  the  domicile 
narrow  or  selfish  of  the  payee,  but  not  perfected  according 
er  V.  Howell.  35  to  the  law  of  the  place  of  the  domicile  of 
'.  Bonnetl,  2  Vr.  the  payor,  which  requlrea  notice  to  him 
of  such  assignment,  will  not  defeat  a  valid 
J  Fla.  104;  3  Bulge,  attachment  according  to  the  law  of  the 
[jw,  pL  2,  ch.  30b  riiiila.  See  Ward  !■.  Morrison.lj  Vl.  593; 
ifl.  L.  j  305.  p.  498.    Emerson  t.  Parlridge,  27  Vt-  8.     But   in 

.     ....„.-  rine  which  prevails   Culver  v.  Benedict,  13  Gray  (Mass.),  7,  it 

tnvrally  ihroughouc  the  American  States,   was  said  thai  when  the  law  of  the  place 

iMuiignnient  of  idehlox  (hoit  in  action   oE  assignment  gives  the  assignee  perfect 

operitcs, /Vr  1^,  as  an  equitable  transfer  of   title  under  such  assignment,  the  effect  of 

1^  debt ;  but  notice  to  tbe  debtor  is  neces-    the  assignment,  and  of  the  title  acquired 

of  pay-   under  It,  is  to  be  determined  by  the  law 

to  the   of   [he   place  where   the   assignnient  was 

rge  (he    made. 

4  John.  S  Blake  v.  Williams,  6  Pick.  (Mass.) 
enck,  3  3S6,  307,  314;  Holmes  v.  Remsen,  4  John. 
4  Mass.  Ch.  |N.  Y.)  460, 486 1  s.  c,  zo  Johns.  (N.  Y.) 
food  V.  229,  267  ;  Milne  v.  Moreton,  6  Uinn.  (Pa.) 
Cleve-  3S3.  361.369- 
Wnere  a  creditor  has  assigned  a  debt 
2,  192  \  due  to  him  from  a  person  residing  in  a 
92,  93 ;  foreign  State,  which  debt  is  liable  to  attach- 
R.277,  ment  01  garnishment  there,  and  before 
;k.  66$,  notice  of  such  assignment  is  given,  the 
k.  691-  debt  ■»  attached  or  garnished  by  a  creditor 
:k.  131,  of  the  assignor,  according  10  ihe  law  of  the 
s,  223  ;  Tii  tilii,  it  seems  thai  sucli  will  not  avail  if 
~as,  97,  the  debtor  receives  notice  of  such  assign- 
3ow.  &  ment  /vinJinlt  tiii,  and  in  lime  to  set  it  up 
/.  Saun-  in  discharge  of  the  suit  against  him.  See 
id  Mer-  Foster  v.  binkler,  4  Mass.  450;  Dix  v. 
Cobb,  4  Mass.  508;  Wood  V.  Partridge,  11 
lerethe  Mass.  488;  Blake  v.  Williams,  6  Pick. 
It  coun-  (Mass.),  236,  307,  308,  314 ;  Richardson  v. 
It  laws,  Leaviii,  1  La.  An.  430;  Merchants'  Bank 
<r  ought  V.  Hank  of  United  Slates,  2  La.  An.  659; 
8,  S  4.  Chewning  v.  Johnson.  5  La.  An.  67S1 
R.  1S5;  Southern  Bank  v.  Wood,  14  La.  An.  561 ; 
Dissert.  Holmes  v.  Remsen,  4  John.  Ch.  (N.  V.), 
s.  Stat.  460,  4S61  Muir  v.  Schenck,  3  HiU  (N.  Y.),. 
,  48,  49.   228. 


CONFLICT  OF  LAWS. 

by  the  laws  of  the  State  where  made,  and  wht 
reside)  will  be  valid  and  binding  in  all  other  juri 
It  is  an  unsettled  question  whether  an  invol 
assignment  by  operation  of  law  in  the  domicile 
which  is  sufficient  under  the  bankrupt  or  insol 
has  universal  operation,  so  as  to  transfer  the  m( 
the  party  situated  in  other  countries,  and  witl 
process  of  local  or  foreign  laws  by  way  of  arrest, 
the  like,  in  favor  of  foreign  creditors  in  the  co 
movable  property  is  situated.  The  courts  of 
that  the  assignment  has  an  universal  operation  i 
wherever  situated  at  the  time;'  but  most  of 
'Union  confine  the  operations  of  such  an  assign) 
tory  where  the  party  is  declared  to  be  a  bankru^ 

1  Richardson  f.  Leavitt,  i  La.  An.  430;  countries ;  Fatrtkh 

Merchants*  Uanki'.  Hank  uf  United  Stales,  attachments  nude  I 

'  z  La.  An.  6591   Chewning  v.   Johnson,  5  such  usienmenl  In 

La.   An.  ^S;    Paradise  v.   Farmers'  and  to  be  held  invalid; 

Merchants'  Hank  of  Memphis,  5  La.  An.  a  British  creditor  « 

710.     The  same  rule  is  said  to  apply  to  hold  the  property  i 

Teal  estate  situated  in  L.ouisiana,  assigned  under  an   attachm 

by  an  owner  residing  i"  a  foreign   Slate,  country  aEtei  such  a 

See  Chewning  v.  Johnson,  5  La.  An.  678;  thai  a  foreign  cred 

Merchants'  Bank  v.  Bank  of  United  Stales,  ish  laws,  will  be  ( 

3  La.  An.  659.  such   property  act 

S  See  Wadham  v.  Marlow,  i  H.  Black,  judemcni,  the  loci 

437-439,noie;Silli'.  Worswick,  1  H, Black,  reclly  upon  princii 

690,  ^1;  /«  r^  Wilson,  1   IL  Black.  691.  alisolute  title."    Si 

693;  Phillips  V.  Hunter,  z  H.  Black.  402.  515.     See,  also,  In 

405;  Wadham  o.  Marlow,  ti  East,  314,  316,  zig. 

note  i;  Solomons  ^.  Koss,  [  H.  Black.  Iji,  8  See  Blake  k.  V 

note  691 ;  Jollet  i>.  Deponthieu,  I  IL  Black.  zS6i  Olivier  v.  T< 

13Z,  note  691 ;  Neal  v.  Collingham,  I   H.  93,  97-iOO;  Milne  1 

Black.   13J,  note;   Quelin  i.   Moisson,   1  353:  Veryi-.  McHe 

Knapp,  Appeal,  z66,  note :  Exparli  Blakes,  v.  Fredericks,  4  Z 

I  Cox.3<|8:  Sill  !>.  Worswick.  1  H.  Black,  v.  Hubbard,  z8  Cc 

66s,690,fi9i,6o4;  Hunler['.Potls,4T.  R.  enline,  1  Curt.  C.  1 

192;  S.C.  in  Error,  2  H.  Black.  40j;  Royal  17  How.  (U.S.)  3s 

Bank  of   Scotland   v.   Culhbett,  i    Rose,  Z3  Ark.  516;  Thur 

Bank.  Cas.  Appx.  471 ;  z  Rose,  Bank  Cas.  in  35  N.  Y.  66t ;  1 

78, 91;  Smith  v.  Buchanan,  t  East,  6;  Selk-  91 1  Lawf.  Mills,  lE 

rig  V.  Davies,   2   Rose,  Bank.    Cas.   191,  v.  Peshine,  1  C.  E. 

314;  s.  c,  z   Dow,  230,   2501  In  re  Blith-  Rogers  v.  Allen,  ' 

man,  35  Beav.  zro;  2  Bell,  Comm.  B.  S,  ch.  McCullough  v.  Re 

i,  5  tz66,  pp.  6^-690  (4lh  ed.);  Liverm.  born  c.  Adams,  iS 

Dissert.  140;  Beames.  Lex  Merc.  (6th  ed.)  v.  Breed,  7  Gush. 

5,  (i.  Columbian  Ins.  Co 

It  is  said  now  to  be  the  well-settled  law  Pingree  v.  Hudson 

of   England, — "First,  that  an  assignment  (Mass.),  170;  Wall 

under  the  bankrupt  la*  of  a  foreign  country  &  McH.  (Md.)  463 


Gies  all   the   personal   property  of   the    3  Wend.  (N.  V.) 
krupt  locally  situate,  and  debts  owing    Page.  Ch.  (N.  Y.)  3 
in  England  ;  Secondly,  that  an  attachment    13  Mass.  146;  Hari 


of  such  I'roperty  by  an  English  creditor,  S.)  1S9;  Cteden  f.  I 

after   such    Danfcruptcy,  with   or  without  S.)  J13,  ^6>-^;  ; 

notice  to  him.  is  invalid  to  overreach  the  N.  H.  213;  Fox  z: 

assignment;   TkirJly,  that  in  England  the  v.  Armory,  II  Ma 

same  doctrine  holds  under  assignments,  by  sler,  i  Wall.  Jr.  C 

fcer  own  bankrupt  laws,  as  to  personal  prop-  v.  Bank  of  United  : 

erty  and  debts  of  the  bankrupt  in  foreign  3  Kent,  Com.  404- 


T  OF  LAWS.  U&KltaiidUL 

Id  with  the  English  doctrine ; '  bat 
IS  well  as  current  of  the  decisions, 

!  situs  of  the  subject  of  a  power 

pacity  to  contract.  —  Personal  Status. 
tract  depends  upon  the  law  of  the 
ne  of  personal  ability  or  disability.* 
/  Creditors.  —  The  validity  of  an 
reditors  is  to  be  tested  by  the  law 


in  E»uie.  1  Pars.  Cas.  (Pa.)  jjtj.    And  where 

y,  a  husband  and  wife  residing  [n  Mississippi. 

II  made  in  ihat  Stale  a  contract  transferring 

ly  lands  in  Louisiana  from  the  husband  to  the 

lusl  Dodeterm: 
;  but  the  effect  of 
li-  the  contract  on  the  lands  must  be  deter- 
In  mined  by  the  law  of  Louisiana.  Kctiy  v. 
e,  Davis,  zS  La.  An.  773. 
V.  But  it  has  Xxeti  lield  by  a  federal  court 
:h  that  the  capacities  and  incapacities  of  an 
s,   individual  arc  to  be  determined  by  the  law 

of  the  place  where  the  person  is,  and  not 
h.   by  Ihat  of  his  domicile.    Folydoref.  Prince,. 
.1    I  Ware  (U.  S.),  D.  C.  402,  citing  and  re- 
"— "ng   Medway  v.   Needham,   16  Mass. 
West  Cambridge  v.  Lexington,  1  Pick. 

imass.)  506;   Putnam  v.  Putnam,  8  Pick. 

(Mass.)  433;  Commonwealth  v.  Green,  17 
II,  Mass.  515:  Saul  v.  His  Creditors,  17  Mar- 
ei   tin  (La.),  J961  Case  of  Francesco,  9  Am. 

Jur.  490;  Butler  v.  Hopper,  1  Wash.  C.  C. 
■e  499;  Ex  parte  Simmons,  4  Wash.  C.  C. 
In  396;  Lunsiordi'.Coquilton,  14  Martin  (La.), 
le  401 ;  Kankinf.  Lydia,  2  A.  K.  Marsh.  (Ky.) 
.)  470.  The  Slave  Grace,  i  Hagg.  Adm. 
:y  105-114;  Schrimshire  v.  Schrimshire,  z 
:d  Hasg.  Cons.  407;  Complon  v.  Bearscroft, 
[  I    DulTer's  N.  P.  114;  Stcuart  v.  Somerset!,  i 

Black. Com. 4:5 note;  Homerselii.Stewaitt, 
rc  l^Kl's  Rep.  i;  Sicuart  v.  Somersetl,  11 
:d  State  Trials,  340;  s.  c,  jo  How.  St.  Tr.  1 ; 
Is  Forbes  v.  Cochrane,  3  Bam.  &  Cr.  448; 

10  Williams  v.   Brown,   3  Bos.  &  Pull.  69; 
iL  Shanley  v.  Harvey,  a  Elden  Rep.   1*7, 

quoted  in  t  Hagg.  116. 
p.       fi  Livermore  v.  Jcnckea,  It  How.  (U.  S.) 

11  1161  Wickham  v.   Dillon,  z  West,  L.  Mo. 
3   511;  Casklef.  Webster,  z  Wall.  Jr.  C.C 

131  1  D'lvemoia  v.  Uavilt,  23  Barb.  (N.  V.) 
if  63;  Ockerman  v.  Cross,  54  N.  V.  Z9;  s.  c., 
II.  40  Barb.  (N.  Y.)  465;  Moore  v.  Willelt,  35 
3-  Barb.  (N.  V.)  663;  Smith's  Appeal,  104 
If.    Pa.  St.  381. 

In  Maine,  a  general  assignment  for  the 
te  benefit  of  creditors,  by  a  debtor  domiciled 
p.  in  another  jurisdiclion.  will  not  protect  his 
rr-  property,  found  in  Ihal  Slate,  from  the 
'■  attachment  of  a  resident  creditor.  The 
573 


I   viewing   I 
iw;  Wes 


Ctttraets.  CONFLICT  OF  LAWS,  Of  In 

• 

c.  Contract  by  Master  of  a  Vessel.  —  A  contract  made  by  the 
master  of  a  vessel  in  a  foreign  country  is  governed  by  the  law  of 
the  owner's  domicile,,  so  far  as  respects  his  liability.^ 

d.  Personal  Property,  —  Personal  property  has  no  locality :  the 
law  of  the  owners'  domicile  is  to  determine  the  right  to  its  pos- 
session,' as  well  as  the  validity  of  its  transfer  or  alienation,  unless 
there  be  some  positive  or  customary  law  of  the  country  where  it  is 
found  to  the  contrary.'  And  a  title  to  personal  property,  acquired 
under  the  laws  of  the  domicile,  is  available  in  any  other  State.* 

The  law  appertaining  to  the  domicile  of  the  owner  determines 
the  character  of  personal  property.* 

A  transfer  of  stock  is  governed  by  the  lex  fori  as  to  the  form 
of  the  transfer ;  but  the  rights  of  the  parties  under  it  are  deter- 
mined by  the  lex  domicilii^ 

Where  property  is  pledged  as  security  for  a  debt,  the  domicile 
of  the  creditor  is  the  place  at  which  a  redemption  must  be  made.^ 

If  a  trust  of  personal  property  be  valid  by  the  law  of  the  domi- 
cile, it  will  be  protected  on  a  subsequent  removal  of  the  parties 
into  another  State.*  The  lex  domicilii  governs  as  to  the  testa- 
mentary capacity.*  And  the  validity  of  a  bequest  of  personal 
property  depends  upon  the  lex  domictlii}^ 

Watchman,  i  Ware  (U.  S.),  D.  C.  232.    But  itor,  and  the  mortgagee,  be  all  residents  of 
this  rule  only  applies  to  such  property  as  is  such  other  State;  and  effect  must  be  given 
found  within  the  jurisdiction  of  the  State  in  the  latter  to  the  judgment  in  the  attach- 
at  the  time  of  assignment.    The  Watch-  ment  suit.    Green  v.  Van  Buskirk,  7  Wall, 
man,  i  Ware  (U.  S.),  D.  C.  232.  (U.  S.)  130;  reversing  s.  c,  2  Keyes  (N.  Y.), 
1  Pope  V.  Nickerson,  3  Story,  C.  C.  465.  no;  14  Barb.  (N.  Y.)  457. 
Thus,  it  has  been  held  that  the  liability  4  Shelby  v,  Guy,  1 1  Wheat.  (U.  S.)  361. 
of  an  English  vessel  on  which  goods  are  A  deed  of  personal  property,  valia  by 
shipped  in  England  on  an  ordinary  bill  of  the  law  of  the  place  where  the  parties  re- 
ladmg,  is  to  be  determined  according  to  sided,  and  duly  there  recordea,  protects 
the  law  of  the  flag.    The  Titania,  19  Fed.  their  title  when  they  afterwards  remove 
Rep.  loi.    And  a  contract  of  affreightment  into  another  State  to  reside.    Bank  of  the 
made,  in  a  foreign  port,  by  the  master  of  a  United  States  v,  Lee,  13  Pet.  (U.  S.)  107; 
vessel  owned  in  Massachusetts,  for  the  de-  s.  c.,j;  Cr.  C.  C.  119. 
livery  of  the  cargo  in  Pennsylvania,  is  gov-  6  The  Kosciusko,  it  N.  Y.  Leg.  obs.  18. 
erned  by  the  law  of  the  former  State.    Pope  6  Burr  v,  Sherwood,  3  Bradf.  (N.  Y.)  85.    "* 
V.  Nickerson,  3  Story,  C.  C.  465.  A  transfer  of  the  stock  of  a  bank  lo- 
ft Blane  v.  Drummond,  i  Brock.  C.  C.  cated  in  another  State,  if  good  by  the  law  of 
'62.  the  owner's  domicile,  passes  the  equitable 
S  Blacks.  2^charie, 3  How.  (U.S.) 483;  title  to  it,   unless  the  law  of  the  State 
Speed  V,  May,  17  Pa.  St.  91 ;  Oakey  v.  Ben-  where  the  corporation  is  located,  prohibits 
nett,  II  How.  (U.  S.)  33;  Harvey  v.  Rich-  such  transfer.    Black  v.  Zacharie,  3  How. 
ards,  I  Mason,  C.  C.  381.  (U.  S.)  483. 

The  fiction  of  law,  that  the  domicile  of  Contracts    respecting   public  funds  or 

jthe  owner  draws  to  it  his  personal  estate,  stock,  bank  stock,  and  other  property  of 

wherever  it  may  happen  to  be,  must  yield  that  incorporeal  nature,  which  owes  its  ez> 

whenever,  for  the  purpose  of  justice,  the  istence  to,  and  is  regulated  by,  peculiar  and 

actual  situs  of  the  property  oueht  to  be  local  laws,  must  be  made  and  carried  into 

examined.    Green  v.  Van  Buskirk,  7  Wall,  execution  according  to  those  laws.    Dow 

<U.  S.)  139;  reversing  s.  c.  2  Keyes  (N.  Y.),  r.  Gould,  etc.,  Co.,  31  Cal.  629. 

119;  54  Barb.  (N.  Y.)  457.    Thus,  by  the  7  Stoker  v.  Cogswell,  25  How.  (N.  Y.) 

laws  of  Illinois,   an  attachment   of  per-  Pr.  267. 

sonal  property  there  will  take  precedence  8  Reid  v.  Gray,  37  Pa.  St.  508. 

over  an  unrecorded  mortgage,  executed  in  9  Schultz     v.     Dambmann,    3    BradC. 

another  State,  where  record  is  not  neces-  (N.  Y.)  379. 

itary,  though  the  owner,  the  attaching  cred-  10  Knox  v,  Jones,  47  N.  Y.  389;  De** 
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e.  Married  Womeu,  —  The  status  of  a  married  woman  and  her 
capacity  to  carry  on  business  in  a  foreign  State  are  determined  by 
the  law  of  her  domicile.^  But  it  is  said  that  the  forms  of  contract 
she  must  use,  and  the  manner  in  which  she  must  sue,  are  to  be 
determined  by  the  lex  loci  actus ;  ^  ^xiA  the  forms  of  conveyance 
used  are  to.be  determined  by  the  lex  rei  sitce? 

Personal  property,  given  to  a  married  woman,  is  received  under 
the  law  of  her  actual  domicile,  and  not  of  the  matrimonial 
domicile.*  And  a  purchase  of  personal  property  by  a  wife,  in  a 
State  where  the  common  law  prevails,  vests  the  same  in  her 
husband  :  it  is  governed  by  the  law  of  the  domicile.* 

The  mere  removal  by  husband  and  wife  from  another  State  of 
personal  property  to  which  the  husband's  marital  rights  had 
attached  by  the  law  of  their  former  domicile,  will  not  change  the 
ownership  of  the  property.* 

4  Of  the  Lex  Fori. — a.  General  Rules, — The  general  rule 
is,  that  the  operation  of  a  contract,  and  the  rights  of  the  parties, 
so  far  as  they  depend  on  the  construction  and  validity  of  the 
agreement,  or  on  questions  of  sufficiency  of  performance,  are 
governed  by  the  laws  of  the  place  where  it  is  put  in  suit.''    The 

pard  V.  Churchill,  5^  N.  Y.  192 ;  Dupuy  v.  Pothier,  Traits  des  Oblig.  par.  2,  ch.  vi. 

Wurtz,  53  N.  Y.  55a  I  3 ;  Savigny,  137 ;  Boullenois,  i.  437-439; 

A  will  of   persona]   property  must  be  Foelix,  i.  188,  no.  89. 

executed  according  to  the  law  of  the  testa-  Yet    it    has  been    held  that  where    a 

tor's  domicile  at  the  time  of  his  death,  or  it  married  woman,  having  a  separate  estate  in 

will  not  pass  personal  property  in  a  foreign  lands  in  Missouri,  made  a  contract  in  aii- 

country,  though  executed  with  all  the  for-  other  State,  her  capacity  to  make  the  con- 

malities  required  by  the  laws  of  that  coun-  tract,  and  its  validity,  are  to  be  determined 

try.    Desesbats  v.  Berouier,  i  Binn.  (Pa.)  by  the  law  of  Missouri,  in  a  suit  in  a  Mts- 

336;  Guier  v.  0*Daniet,  i  Binn.  (Pa.)  340,  souri  court  to  enforce  such  contract  against 

n. ;  FIannery*s  Will,  24  Pa.  St.  502 ;  Carey  s  her  separate  estate  there.      Johnston  v. 

Appeal,  75  Pa.  St.  201.    And  Jurisdiction  Gawtry,  11  Mo.  App.  322. 

over  the  estate  of  a  decedent  belongs  ex-  2  llderton  v,  Ilderton,  2  H.  Bl.  145 ;  Bar. 

clusively  to  the^n/OT  of  the  domicile  where  Priv.  Intr.  L.,  §  53;  Wiichter,  ii.  180. 

the  assets  are  situate.    Van  Dvke*s  Appeal  S  Sell  v.  Miller,  11  Ohio  St.  331. 

(Pa.),  31  Leg.  Int.  69;  s.  c,  6  Le^.  Gaz.  7a  4  Gidney  v,  Moore,  86  N.  C.  484. 

The  succession  to  and  distribution  of  6  Davis  v,  Zimmerman,  67  Pa.  St.  7a 

persona]  property  is  regulated  by  the  law  6  Cahalant/.  Monroe,  70  Ala.  271 ;  Gluck 

of  the  owner's  domicile,  not  by  tne  iex  loci  v.  Cox,  75  Ala.  310 ;  Bush  v.  Gamer,  73 

rei  sita.    Plolmes  v,  Remsen,  4  John.  Ch.  Ala.  162. 

(N.  Y.)  460;  Vroom  v.  Van  Home,  10  Paige  Bringing  a  wife's  property  from  Missis- 

Ch.  (N.  Y.)  549;  Mills?/.  Foga1,4  Edw. Ch.  sippi  into  Alabama  could  not  convert  an 

(N.  Y.)  559;  Suarez  t/.  New  York,  2  Sand,  equitable  title  Into  a  legal  one.    Gluck  v, 

Ch.  (N.  Y.)  171;  Parsons «/.  Lyman,  20  N.  Y.  Cox,  75  Ala.  31a 

103 ;  8.  c,  28  Barb.  (N.  Y.)  564 ;  reversing  7  Broughton  v.  Bradley,  36  Ala.  689 


s.  c,  4  Bradf.  (N.  Y.)  268 ;  Graham  v.  Pub-  Maguire  v.  Pingree,  30  Me.  508 ;  Carnegie 

lie  Administrator,  4  Bradf.  (N.  Y.)  127;  s.  v,  Morrison,  2  Mete.  (Mass.)  381;  Phila. 

c,  19  Law  Rep.  386;  Public  Administrator  Loan  Co.  v.  Towner,  13  Conn.  249;  Wat- 

V.  Hughes,  I  Bradf.  (N*  Y.)  125;  Burr  v.  son  v,  Brewster,  i  f4l  St.  381;  Watson  v, 

Sherwood,  3  Bradf.  (N.  Y.)  8j5 ;  Mercure's  Orr,  3  Dev.  (N.  C.)  L.  161;  Martin  ». 

Estate,  I  Tuck.  (N.  Y.)  288;  Grotez/.  Pace,  Martin,  9  Miss,  (i  Smed.  &  M.)  176;  Bul- 

71   Ga.  231;    Hutton's    Ex*rs  v,   Hutton  eer  v,  Roche,  ir   Pick.   (Mass.)  36^  38; 

(N.  J.),  2  Cent.  Rep.  216;  Richardson  v,  Blanchard  v.  Russell,  13  Mass.  1,4;  Steb- 


Lewis  (Mo.  AppO.  4  West  Rep.  267.  binst/.  Leowolf,  3  Cush.  (Mass.)  137;  Jones 

';  Young  z^.iia 
(Ky.)  556; 
Ry.  &  Wood.  102;  Story,  Confl.  L.,  §  136;   Gill  (Md.),  i ;  De  Sobry  v.  De  Laistre,  2 


1  Hill  V.  Pine  River  Bank,  45  N.  H.  300;   v.  Jones,  18  Ala.  248 ;  Young  v,  Harris,  14 
-  ":.&P.    "  "    "       —       "    — 


Cosio  V.  De  Demales,  i  C.j&  P.  266;  s.  c^    B.  Mon.  (Ky.)  j56^Dakin  v.^Pomeroy,  9 

^  ~    '      '\   Gi 
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lex  fori  governs  as  to  the  form  of  the  contract  and  the  na 
the  action.' 

b.  The  Rule  as  to  Remedies  upon  Contracts.  —  All  qu 
touching  the  remedy  to  be  allowed  upon  a  contract,  ai 
proper  course  of  enforcing  it,  are  to  be  determined  by  t 
of  the  place  where  suit  is  brought,  according  to  their  own 
of  proceeding;*  but  this  should  be  in  such  a  manner 

Hirr.  4  T.  191 ;  Pitkin  p.  Thompson,  13  S  Smith  v.  Atwood,  3  McL.  C 

Pick.  (Mau.)64;  Smith  i>.  Smith,  3  Johns.  Jones  t;.   Jones,   18  Ala.   248;  E 

(N.  Y.)  235 ;  Ruggles  V.  Keeier,  3  Johns.  Bowler.  3  McL.  C.  C.  396;  Coi  i 

(N.   Y.)   263;   Thompson  v.   Ketcham,  S  I  Ca.  158;  Itrent  v.  }>hDuse.,   15 

Johns.  (N.  V.)   1S9;  Sherriil  v.  Hopkins,  I  no;  De  Sobry  v.  Ue  l.aistre,  z  1 

Cow.  (N.  Y.)  103;  Whittemore  v.  Adams,  (Md.)  191;  Dakin  ;.  Pomero]'.9  C 

I  Cow.  (N.  Y.)  626  ;  Andrews  v.  Heiriot,  l ;  Pitkin  v.  Thompson.  \l  Pick,  (ft 

4  Cow.  (N.  Y.)  508,  note;  PoniEroy  ly.  Ains-  Smithr.  Spinolla,  J  Johns.  (N.  V.) 

worth.  22  Barb.  {N.Y.)  [18:  Brown  f.  Free-  drcws  v.  Herriot,  4  Cow.  (N.  Y.(  < 

land,  34  Miss.  181 ;  Anderson  v.  Doak,  10  Watson  f.  Hrcwsier,  1  Pa,  St.  381 

Ired.  (N.  C.)  L-.  195;  Aytes  v.  Audubon,  z  v.  Loder.  (3  N.  J.  L.  (i  Gr.)  68; 

Hill  (S.  C),  601 ;  Le  Prince  :-.  Guillemot,  Watson,  s  Hill  (S.  C).  319;  McK 

1  Rich.  (S.OCh.  187  jPegramf.  Williams,  McKissick,  6  Humph.  Tl«nn.)  7 

4  Rich-  (S.  C.)  L.  219 ;  Warder  v.  Arell,  2  v.  Drummond,  1  Brock.  C.  C.  6* 

Wash.  (Va.)  183.  &  Chailotte  Air  Une  Ry.  Co.  f. 

The  remedial  statutes  of  one  State  cannot  6SGa.334;  Bird  :/.  Caritat,2  John 

be  invoked  to  enforce  a  contract  in  another.    —  "     " "  "    '"' 

Mineral  Point  R.R.  Co.  v.  Uarron,83  111.36^. 

A  decree   by  the  court  of  chancery  m 

Eniiland,  dismissing  a  bill  tiled  by  an  ad-  Hunt,  13  Pet.  (U.  S.) 

miiistrator  against  an   executor  with   re-  36  Ark.  356;  Willard  v.  Wood  ( 

■pect  to  assets  in  that  country.  Is  no  bar  to  CenL  Rep.  ^j;  Thornton  v.  Wes 

a  like  suit  in  the  United  States,  between  serve  Farmers'  Insurance  Co.,  31 

the  same  parties,  upon  the  »ame  title,  with  «Z9;    Denny  v.    Faulkner.   33    « 

respect  to   American  assets.     Alpden  v.  Alexandria  Canal  Co.  v.  Swann, 

Nixan,4How.(U.S.)467;Succyi'. Thrash-  (U.   S.)   S3;    Columbia   Fire   Ini 

er,  6  How.  (U.  S.)  44-  Kinyon,  S   Vr.  (N.  J.J  33;  Van  S 

1  Lodge  f.  Phelps,!  Cai.  Gas.  (N.  V.)  v.   Kane,   1   Gall.   C.  C7371;  H 

331;  B,  c,  I  Johns.  Cas.  (N.  V.)  139;  An-  Marean,   3   Mason,  C.  C.  88;  W 

di^ws  V.   Herriot.  4  Cow.   (N.   V.)   508;  Dorr,  3  Mason,  C.  C.  91 ;  Burchaix 

Stoneman  v.  Erie   Railway  Co.  52  N.  V.  bar,  82  111.  450;  Mumlard  v.  Cant 

439;   Wi-tson  v.  Brewster,  i   Pa.  St.  381 ;  3701  Canfranque  ■0.  Bumell,  I  Wa 

Le  Roy  o.   Beard,  8   How.   (U.   S.)   451 ;  340;    Courtois    v.    Carpentter,    1 

Ayer's  Case,  6  C.  H.  Rec.  30;  Thorntons.  C.  C.  376;  Webster  v.  Masse*, 

Wealern  Reserve  FarmersMns.  Co.,  31  Pa.  C.  C.  \^\  Golden  t.  Prince,  3  Wa 

St^29.  313;  Bainbridge  v.  Wilcocks,  Bal 

llius,  an   instrument,  eMCuted  with    a  53!$;  Nicolls  f.  Rodeers,  z  Paine,  C 

scroll  seal,  though  considered  a  deed  in  the  Scudder  v.  Union  Nat.  Bank.  91  U 

place  of  its  execution,  yet.  if  sued  on  in  a  Campari  Payson  v.  Withers,  5  Bis 

State  where  scrolls  are  not  treated  as  seals,  ^Cg- 

the  remedy  must  be  as  upon  an  unsealed,  The   remedy  upon  a  contract, 

■irriple  contract.      Bank  oE  United  States  substance  and  form,  must  be  rega 

V.  Donnally,  S  Pet.  (U.  S.)  361 ;  Le  Roy  v.  the  Itx  feri.  and  not  by  the  Ux  /ki 

Beard,  8   How.   (U.   S.)   451;   Warren  t.  /»a  even  where  the  contract  was  ti 

Lynch,   ;  Johns.   (N.   Y.)   139;   Andrews  formed  in  the  place  of  making  it 

p.  Herrioi,4Cow.(N.Y.)5o8;Meredethf.  v.  Brink,  4  Zab.  (N.  J.)  334;  \ 

Hinsdale,  1  Cai.  (N.   Y.)   36a;   Adam  v.  Malin,  5  Hal.  |N.  J.)  m8;  &jlieki 

Kerr,  1  Bos.  &  Pull.  360.    And  a  note  with  i  Gr.  (N.J.}  63;  Armour  v.  Mc 

a  scroll  seal,  although  treated  as  a  simple  7   Vr.  (N.   I.)  92,  94 ;   Garr  n.  S 

contract  in  the  Slate  where  made,  yet,  if  Ilarr.  (Del.)  403,  40;;  Munay  e. 

sued  in  a  Sute  where  scroll  seals  are  valid,  >   La.  An.  311  ;   Roberts  ».  Wilk 

it  will  be  regarded  as  a  specialty.     Watson  La.  An.  370,  379;   Bacon  e.  Uahl 

v.  Brewster,  i  Pa.  St.  381  ;  Tresheri^.  Ever-  La.  An.  600;  Collins,  etc,  Co,  r.  I 

lMrt,3Gill&  J.(Md.|z34;  BankoEUnited  10  Mich.  283. 

Sutei  f.  Donnally,  &  Pet.  (U.  S.)  361.  Whether  or  not  an  '"'c""™' 
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give  eSect  to  the  contract  according  to  the  laws  which  gave  it 
validity.' 

c.  At  to  Arrest  tm  Foreign  Contract.  —  It  has  been  held  that  in 
an  action  upon  a  contract  made  in  a  foreign  country,  the  defendant 
nay  be  held  to  bail,  although  by  the  lex  loci  contractus  he  would 


111  propeity, 
n,  be  Enudi 


,  without  delivery  of  posses-  that  the  law  of   New  Vork  must  control 

__iilenl  as  to  creditors,  is  a  the  law  and  usage  existing  in  Frankfort. 

uuDiiuii  of  evidence,  and  deierminable  by  Wylie  v  Speyer,  6j  How.  (tf.  Y.)  Vt.  107. 

tkcliv  of  ibe/vsai.     Barton  f.  Bolton,  Questions  of   lien,   or    priority    among 

3  Pbili.  {?!.)  ^369.      And    the   question  credilors,  relate  to  the  remedy,  and  must 

■titilKt  in  assignee  can  sue  in  his  own  be  determined  by  the  Ian  01  the  forum. 

oMie.  is  sometimes  a  technical  one.  and  Uwens  v.  Daves,  ■  5  La.  An.  ai.    Le  Prince 

Hmaiiiies  one  that  is  essential.    When  it  v.  CJuillemol,  1  Rich.  (S.  C.)  Eq.  187. 

ii  tcclinical,  (be  lex  fori    is   to   decide.  An  attorney's  warrant  to  appear  most  be 

GtCDiiK.  Rusey  (D.  C),  4  Cent.  Rep.  6(4.  executed- in  accordance  with  the  lex  j^. 

A  creditor,  domiciled  in   Illinois,  there  Commonwealth  v.  Peterson,  1  Clark  (Pa.), 

citoilcd  an  assignment  of   a    debt   due  482. 

irom  I  resident  of  Minnesota,  and  there  A  contract  which  has  been*  recognised  as 

Vi^\t.    before  notice  to  tlie  debtor  of  valid  by  the  courts  of  another  iitate  will 

^  usipment,  a  creditor  of  the  assignor  not  be  enforced  by  the  courts  of  New  Jer- 

lOicheifihe  debt  by  service  of  a  earnished  sey,  if  it  is  in  violation  of  the  public  policy 

supmoM.    Pending  the  proceedinga,  the  of   that   State.     Union,  etc.,  Co.,  c  Erie 

osignM  appeared,  and  was  made  a  party  R.  R.  Co..  37  N.  J,  L.  JJ 

*n<to.   The  law  of  Minnesota  makes  an  Where  a  person  was  killed  in  a  collision 

Bsigfimeni  of  a  ekase  in  aiSioH  complete  On  a  railroad  running  through  two  States, 

■itMgt  notice  to  the  debtor.     In  Illinois  it  was  held  that  the  right  of  action  was 

Ibclw  n  otherwise.    It  was  held  that  the  determined  by  the  law  of  the  State  where 

bid  Minnesota  must  govern,  the   pro-  the  collision  occurred.    Chicago,  SI.  Loui-s 

toJi'^J  being  there  instituted,  and  that  etc.,  R.  R.  Co.,  v.  Doyle,  60  Miss.  977. 

Kini;  the  lUus  of  the  debL    Lewis  v.  Bush,  It  was  held  in  an  action  brought  in  New 

pMin(i.l44.  York,    on    a  promissory    note  made    in 

A  innsfer  of  stock  is  governed  by  the  Lower  Canada,  and   payable  in  England, 

'"Z*!  as  to  the  form  of  the  transfer,  but  "  with   interest   until    paid    in    Engiand," 

wiulothe  rights  of  the  parties  under  it.  that  interest  is  only  to  be  calculated  to  the 

^c  Shtrwood,  3  Bradf.  (N.  Y.)  85.  time  of  judgment,  and  that  the  plaintiffs 

TBf  effect  ot  a  sale  of  personal  proper-  cannot  recover  the  difference  of  exchange. 

J, ander  proceedinga  in  attachment,  must  Scofield   v.   Day,   20   Johns.   (N.    Y.)  lOI. 

Mtieimined  by  the  Ux  fori.    Green  v.  The  same  court  has  held   that,  where   a 

VinBiutirk,s  Wall.  (U.S.)  307.  defendant  is  sued   there  lor  a  debt   con- 

A  use  of  general  average,  settled  in  a  traded  in  a  foreign  country,  the  plaintiR  is 

™(igi>  port,  according  to  the  local  taw,  only  entitled  to  recover  the  amount  at  the 

°™>  the  tight  of  (he  parlies,  though  it  par  of   exchange.     Martin  11.  Franklin,  4 

"J  differ  ftom  our  own  law,     Peters  v.  Johns.  [N.  V.)  124. 

Wuttji  Insurance  Ca,  14  Pet.  (U.  S.)  ^  Where  a  contract  is  to  be  completed  in 

And  where  a  collision  occurs  in  a  foreign  a  foreign   country,  the  compensation  for 

fjHthe  rights  of  the  parties  depend  on  which  is  payable  in  the  money  of  account 

tie  lortirn  Uk,    Smith  v.  Condry,  ■  How.  of  that  country,   it  is  deemed  peKormable 

'*-•  M  ».                           -  there,  so  far  that  the  value  of  the  currency 

IVIien,  by  ihe  laws  of  the  foreign  coun-  of  that  country  is  lo  be  estimated  at  the 

17.  "Iwre  a  contract  between  its  citiiens  place  of  the  forum.     Brown  -u.  Post,  6  Rob. 

•M  inade,  the  creditor's  right  to  proceed  (N.  Y.)  ill. 

^                                     contract  Is  sus-  In  the  absence  of  any  finding  to  the  con- 

^                                     :his  country  will  trary,  it  will  be  assumed  in  favor  of  a  iud^- 

^                                     t  only  according  ment  in  an  action  on  a  contract  made  in 

!^                                     ue  V.  Bumelt,   i  another  State,  that  the  lex  loci  is  the  same 
as   the  lex  fori.     Chapin  v.   Uobson,   78 

,                                     ns    on    railroad  N.  Y.  74. 

°                                     :  United  States,  1  Camfranque  ?/.  Bumell,  i  Wash.  C.  C. 

"                                     rl-on-the-Main by  340;  Courtois  t;.  Carpentier,  i  Wash.  C.C. 

"-^  -im  uuugni  in  gooa  faith  for  value,  376;  Webster  1/.  Massey,  2  Wash. C.C.  157; 

?'"'itiitlhemtoNew  York  for  collection,  iSolden   v.   Prince,  3   Wash.   C  C.  313; 

|',»u  held  that  the  true  owner  could  en-  Bainbridge  v.  Wilcocks,  Bald,  C.  C,  536; 

loin  incir  payment  lo  the  purchaser,  and  NicoUs  v.  Rodgers,  2  Paine,  C.  C  437. 
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not  be  liable  to  arrest.^  It  has  been  said  that  there  is  a  broad 
distinction  between  a  contract  which  ex  directo  excludes  personal 
liability,  and  a  contract  made  in  a  country  which  binds  the  party 
personally,  but  where  the  laws  do  not  enmrce  the  contract  in  per- 
sotiam^  but  only  in  rem  ;  for  in  the  latter  case  the  remedy  consti- 
tutes no  part  of  the  contract,  and  the  liability  under  it  is  general, 
so  far  as  the  acts  of  the  parties  go ;  and  the  mode  of  enforcement 
is  merely  a  matter  of  municipal  regulation,  which  may  be  changed 
fron»  time  to  time,  as  the  legislature  may  choose.* 

The  rule,  as  settled  in  England  and  America,  seems  to  be,  that 
it  is  of  no  consequence  whether  the  contract  authorizes  the  arrest 
and  imprisonment  of  the  party  in  the  country  where  it  was  made, 
if  there  is  no  exemption  of  the  party  from  personal  liability  on 
the  contract.' 

Where  the  laws  of  two  States  are  brought  into  conflict,  the  rule 
is,  that  the  laws  prevailing  where  the  relief  is  sought  must  have 
the  preference.*  The  rule  that  the  laws  relative  to  the  binding 
force  of  a  contract  form  a  part  of  the  contract  to  secure  the 
remedy  to  the  creditor,  does  not  extend  so  far  as  to  carry  the  rem- 
edy into  another  jurisdiction,  and  regulate  the  mode  of  enforce* 
ment  of  a  contract  in  an  action  in  the  courts  of  another  State.' 

Where  interest  is  allowed,  not  under  contract,  by  the  way  of 
damage,  the  rate  must  be  according  to  the  lex  fori,^ 

Questions  of  evidence  are  to  be  determined  exclusively  by  the 
lex  fori;''  and  the  mode  of  authenticating  a  foreign  protest,  so 
as  to  make  it  evidence,  is  regulated  by  the  same  law.' 

1  Bird  V.  Carttat,  2  Johns.  (N.  Y.)  34c;  v.  Healy,  4  Conn.  49;  Imlay  v,  Ellefsen,  2 

Smith  V.   Pinolla,  2  Johns.  (N.  Y.)   190;  East,  453 ;  Robinson  t^.  Bland,  3  Burr,  1077 ; 

Whittemore  v.  Adams,  2  Cow.   (N.   Y.)  De  la  Vega  v.  Vianna,  i  Barn  &  Ad.  284. 
ft26;  Willin|;s  v.  Consec^ua,  1  Pet.  C.  C.       4  Runyon  v,  Groshon,  i  Beas.  S6;  Tab- 

J17;  Courtois  ^^  Carpentier,  i  Wash.  C.  C.  errer  c.  Krentnall,  3  liarr.  (Del.)  262,  265. 
376;    Wayman   v.   Southard,   10   Wheat.       6  Smith  r.  Atwdod,  3  McL.  C.  C.  545. 
(U.  S.)  I ;  De  la  Vega  v,  Vianna,  i  Barn.       Thus,  where  an  action  is  brought  in  one 

&  Ai)  284 ;  Don  v.  Lippmann,  5  Clark  &  State  upon  a  contract  made  in  another,  the 

Fin.  I  'I5.  creditor's  remedy  by  execution  for  satisfac* 

But  if  the  contract  is  simply  binding  in  tion  of  the  judgment  is  governed  by  the 

rem^  and  not  in  pfrsonam^  in  the  country  law  existing  m  the  State  where  the  remedy 

Inhere  entered  into,  the  rule  will  be  differ-  is  sought,  at  the  time  it  is  sought.    Doe  ex 

rnt.    See  Ohio  Ins.  Co.  v.  Edmonson,  5  dem.  Mathuson  v.  Crawford,  4  McL.  C.  C. 

La.  295,300;  Melan  z/.  Fitz  James,  I  Bos.  540;    McCracken   xk    Hajnvard,    2    How. 

k  P.  138;  Talleyrand  v.  Itoulanger,  3  Yes.  (U.  S.)  608. 

447;  Mack  V.  Holm,  1  Jac.  &  Walk.  405;       6  Goddard  v,  Foster,  17  Wall.  (U.  S.)  23. 
Liverpool  Marine  Credit  Co.  v.   Hunter,       After  judgment  recovered,  the  rate  of 

1^  R.  3  Ch.  App.  479;   Burge,  Comm.  on  interest  is  governed  by  the /rxyi;r/.     Hoag 

Col.  &  For.  Law,  pt.  2,  ch.  20,  pp.  766-768 ;  v.  Dessan  ( Pa.),  i  Pitts.  390. 
^tory,  Confl.  L.  §  568,  p.  709.  In  estimating  the  interest  to  be  allowed 

8  2Sec  Symonds  v.  Union  Ins.  Co.,  4  Dall.  on  the  judgments  of  another  State,  the  com- 

HJ.  S.)  417 ;  Ogden  v.  Saunders,  12  Wheat,  mon  law  is  not  presumed  to  have  l^een  in 

#U>  S.)  213;  Melan  v,  Filz  James,  i  Bos.  force  in  such  State  where  it  was  never  sub- 

ti  P.  142;  Hinkley  v.  Marean,  3  Mason,  ject  to  the  laws  of  England;  in  such  case 

C.  C.  88;  Titus  v.  Hobart,  5  Mason,  C.  C.  the  laws  of  the  forum  must  govern.    Crone 

378  V,  Dawson  (Mo.),  i  West.  Rep.  689. 

8  Peck  V,  Hozier,  14  Johns.  (N.  Y.)  346;       7  Kirtland  v.  Wanzer,  2  Duer  (N.Y.),  278; 

Smith  V.  Pinolla,  2  Johns.  (N.  Y.)  198,  200;  Bloomer  v.  Bloomer,  2  Bradf.  (N.  Y.)  339. 
At-vater  v.  Townscnd,  4  Conn.  47 ;  Wood-       •  Bank  of    Rochester  v.  Gray,  2   Hill 

bri'ic^e  r.  Wright,  -;  Conn.  523,  526;  Smith  (N.  Y.),  227. 
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d.  Form  of  yudgmeitts  a$id  Executions,  —  The  form  of  the  judg- 
ments  to  be  rendered,  a^d  of  the  executions  to  be  issued,  must 
conform  to  the  lex  fori^  although  the  party  defendant  may,  in  his 
domestic  forum,  be  entitled  to  a  judgment  exempting  his  person 
from  imprisonment,  by  virtue  of  an  insolvent  law  existing  there, 
and  of  which  he  has  taken  the  benefit.^ 

e.  Defences  arising  from  Matters  Ex  Post  Facto,  —  Defences 
growing  out  of  matters  ex  post  facto  may  be  in  the  nature  of  a 
counter-claim  or  set-off  to  an  action,  or  may  be  matters  of  dis- 
charge, or  the  limitation  of  actions. 

(i)  Counter<laimy  or  Set-off.  —  It  is  held  at  common  law  that  a 
set-off  to  an  action,  allowed  by  the  local  law,  is  to  be  regarded  as 
a  part  of  the  remedy,  and  may,  therefore,  be  admissible  by  the 
lex  fori^  although  not  admissible  by  the  law  of  the  country  where 
the  contract  was  entered  into.* 

(2)  Discharge.  —  The  general  rule  is,  that  a  defence  or  discharge 
which  is  good  by  the  law  of  the  place  where  .the  contract  is  made 
or  is  to  be  performed,  is  to  be  held  of  equal  validity  wherever  the 
question  may  be  litigated.'    But  this  general  rule  is  subject  to 

The  eridence  by  which  a  contract  is  to  263 ;  Carver  v,  Adams,  18  Vt.  502 ;  Harri- 
be  proved  is  a  part  of  the  law  of  the  son  v,  Edwards,  12  Vt.  648;  Gibbs  v, 
remedy,  not  of  the  law  of  the  contract;  Howard,  2  N.  H.  296;  Bliss  v.  Moughton, 
hence  the  question  whether  a  contract  may  13  N.  H.  126;  Bank  of  GaJliouolis  v. 
be  proved  by  parol,  or  whether  written  evi-  1  rimble,  6  H.  Mon.  (Ky.)  601 ;  Davis  v. 
dence  must  be  adduced,  or  whether  parol  Morton,  5  Bush  (Ky.),  101. 
e\  idence  may  be  received  to  show  the  actual  But  where  a  defence  inheres  in  the  trans- 
agreement  of  the  parties  to  a  blank  indorse-  action  itself,  and  does  not  arise  out  of 
ment  of  a  negotiable  instrument,  must  be  something  wholly  distinct  and  independent, 
determined  by  the  law  of  the  State  where  it  may  be  set  up  wherever  the  contract  is 
the  action  is  brought,  and  not  by  that  of  put  in  suit,  and  its  effect  must  be  determined 
the  State  where  the  contract  was  made,  by  the  tex  loci  contractus^  and  not  by  the 
Downer  v.  Chesebroueh,  j6  Conn.  39.  Ux  fori,    Britton  v.   Bishop,    1 1  Vt.  70 ; 

1  Woodbridge  v.  Wright,  3  Conn.  523,  Harrison  v,  ?!dwards,  12  Vt.  648. 
526;  Atwater  v.  Townsend,  4  Conn.  47 ;       Where  the  iexfori  allows  a  plea  of  want 

Smith  r.  Healy,  4  Conn.  49;   liinkley  v,  of  consideration  m  a  suit  on  an  obligation, 

Marean,  3  Mason,  C.  C.  88;  Titus  v.  Ho-  which  by  the  Ux  loci  contractus  could  not 

bart,  5  Mason,  C.  C.  378.  be   pleaded,  the    lex  fori  is  to  control. 

It  makes  no  difference  that  the  contract  Warren  v.  Lynch,  5  Johns.  (N.  Y.)  239; 

sued  on  was  made  in  the  State  granting  Andrews  v.  Herriot,  4  Cow.  (N.  Y.)^o8; 

such  discharge  in  bankruptcy,  because  the  Douglass  v.  Oldham,  6  N.  H.  150;  Williams 

effect  of  such  discharge  is  purely  local,  and  ^^  Haynes,  27  Iowa,  2Ci ;  United  States  v. 

is  addressed  solely  to  the  courts  of  that  Donnally,  8  Pet.  (U.  S.)  361. 
jurisdiction.      It    cannot    reach  or  effect       8  See  Bartsch  z/.  Atwater,  i  Conn.  409; 

process  of  courts  located  in  other  States,  Atwater  v,  Townsend,  4  Conn.  47 ;  Hemp- 

which  are  governed  by  their  own  rules  and  stead  v.  Reed,  6  Conn.  480;  Houghton  v. 

regulations.     And  wherever  a  remedy  is  Page,  2  N.  H.  42;  Dyer  t/.  Hunt,  5  N.  H. 

sought,  the  judgment  obtained  must  be  40f ;  Hall  v,  Boardman,  14  N.  H.  ^;  Very 

governed  by  the  municipal   jurisprudence  v.  Mcl-Ienry,  29  Me.  214;  Smith  v.  Smith,  2 

of  the  State  where  suit  is  brougnt.    Suy-  Johns.  (N.  Y.)  23c;   McMenomy  v,  Mur- 

dam/'.  Broadnax,  i4Pet.  (U.S.)67;  Toomer  ray,  3  Johns.  Ch.  (N.  Y.)  435,  440;  Hicks 

V.  Dickerson,  37  Ga.  440 ;  Dimick  t/.  Brooks,  v.  Brown,  12  Johns.  (N.  Y.)  142;  Andrews 

21  Vt.  569;  Battey  t^.  Holbrook,  11  Gray  2/.  Herriot,  4  Cow.  (N.  Y.)  515,  n.;  Blanch^ 

(Mass.),  212;    Woodbridge  v.  Wright,  3  ard  v.  Russell,  13  Mass.   i;   Prentiss  v. 

Conn.  52^ ;  Atwater  v,  Townsend,  4  Conn.  Savage,  13  Mass.  20, 23 ;  Baker  f.  Wheaton, 

47;  Smitn  V.  Healy,  4  Conn.  49;  Hinkley  5  Mass.  511 ;  Watson  v.  Bourne,  10  Mass. 

tr.  Marean,  3  Mason,  C.  C.  88;  1  itns  v.  Ho-  3^7 ;  Walsh  v,  Nourse,  5  Binn.  (Pa.)  3^1 ; 

bait,  5  Mason,  C.  C.  378.  Van  Reimsdyk  v.  Kane,  1  Gall.  C.  C.  371 ; 

t  Ruggles  V,  Keeler,  3  Johns.  (N.  Y.)  Green?'. Sarmiento,  i  Pet.  C.  C. 74; Sturgea 
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exceptions,  which  the  various  States  enforce  according  to  their 
sense  of  justice.^  » 

The  American  doctrine  seems  to  be,  that  a  discharge  under  the 
insolvent  laws  of  one  State  is  not  valid  against  a  creditor  who  is 
a  citizen  of  another  State,  and  was  at  the  time  the  contract  was 
entered  into,  although  the  contract  was  made  and  was  to  be 
performed  in  the  State  where  the  debtor  received  his  discharge.* 

V.  CroWninshield,  4  Wheat  (U.  S.)  122;  same  is  true  of  indorsements.    Cooper  ?r. 

Ogden  ?'.  Saunders,  12  Wheat.  (U.  S.)  213,  Waldegrave,  2  fieav.  282;  Lewis  v.  Owen, 

3^;  Potter  f.  Brown,  5  East,  124;  Ballan-  4  Barn.  &  Aid.  654;  Shanklin  v.  Cooper, 

tine  V.  Golding,  i  Coop.  Bank.  Laws,  397 ;  8  Blackf.  (Ind.)  41 ;  Rothschild  v,  Currie, 

Hunter  v.  Potts,  4  T.   R.    182;  Quin  v,  i  Q.  B.  43;  Hirschfeld  z^.  Smith,  L.  R.  i 


Keefe,  2  H.  Black.  553;  2  Kent,  Comm.  C.  P.  344.  Compare  Short  v.  Trabue,  4 
192,  393, 459;  Story,  Confl.  L.§  J3i,p.  415;  Met.  (Ky.)  299;  Carlisle  v.  Chambers,  4 
Burge,  Comm.  on  CoJ.  &  For.Law,  pt.  2,    Bush  (Ky.),  273;  Hunt  v,  Standart,  15  Ind. 


I 


ch.  2f,  §§  1-2,  pp.  781^886;  Bell,  Comm.  160. 
b.  8,  ch.  3,  §  1267,  p.  692  (4th  ed.) ;  Dwarris       1  Story,  Confl.  L.  §  334,  p.  417. 
on   Stat.  pt.  2,  050,  651.    See,  to  same       Thus,  where  the  country  in  which  a  con- 
effect,  J.  Voet  ad  Pand.  lib.  4,  tit.  i,  §  29,  tract  was  made,  by  a  general  bankrupt  law, 

240;  A/.,  de  Statut.  ch.  '2,  §  20,  p.  275  authorizes  a  discharge  of  its  subjects  from 

'ed.  1715) ;  Casaregis,  Disc.  179,  §§  60,  61 ;  all  contracts  made  with  foreigners,  and  also 

Huberus,  lib.  1,  tit.  3,  §§  3«  7 ;  2  Boullenois,  excludes  such  foreign  creditors  from  all  par* 

obs.  46,  p.  462 ;  Moiin.  Comm.  ad  Cod.  lib.  ticipation  with  domestic  creditors  in   the 

I,  tit.  1, 1.  I ;  Conclus.  de  Stat.  torn.  3,  p.  bankrupt's  assets,  such  law  would  not  be 

354.  enforced  in  the  country  of  the  foreign  cred- 

Thus,if  infancy  is  a  valid  defence  by  the  itor's  residence.    Blanchard  v,  Russell,  13 

lex  tori  'contrattus^  it  will  be  a  valid  defence  Mass.  i,  6.    Neither  will  courts  give  effect 

everywhere.      I'hompson    r.    Ketcham,  8  to  the  dischar|;e  of  a  foreign  debtor  under 

Johns.  (N.  V.)  89;  Male  v.  Roberts,  3  Esp.  the  laws  of  his  domicile,  where,  under  its 

163.    The  same  is  true  of  a  tender  and  own  laws,  the  creditor  had  previously  ac- 

reuisal,  which  amounts  to  a  full  discharge  quired  a  right  to  proceed  against  such  for- 

or  present  fulfilment  of  th'e  contract  by  the  eign  debtor's  property  within  its  territory. 

lex  loci  contractus.      Warder  v.  Arell,  2  Hall  v.  Winchcll,  38  Vt.  590;  Tappan  v. 

Wash.  (Va.)  282,  293.    Also  where,  by  the  Poor,  15  Mass.  419;  Le  Chevalier  v.  Lynch, 

lex  loci,  equitable  defences  ma^  be  set  up  i  Doug.  170;  Hunter  v.  Potts,  4  T.  R.  182; 

by  the  maker  of  a  negotiable  instrument.  Philips  v.  Hunter,  2  H.  Black.  402. 
anv  subsequent  indorsement  will  not  change       In  the  case  of  Wolff  v.  Oxholm,  6  Maule 

this  right  m  regard  to  the  holder,  who  must  &  Sel.  92,  two  Danish  subjects,  one  of  them 

take  such  instrument  cum  onere,    Ory  v.  being  domiciled  in  England,  entered  into  a 

Winter,  i6Martin  (La.),  277;  Evans z'.  Gray,  contract,  and  subsequently  the  debt  was 

12  Martin  (La.),  475;  Chartres  v.  Cairnes,  confiscated  by  the  Danish  government, and 

16  Martin  (La.),  I.     Payment  which  is  sufli-  paid  into  the  public  treasury.     Suit  was 

cient  where  made,  will  oe  good  everywhere,  afterwards  brought  for  the  deot  in  an  Eng- 

Bartsch  v,  Atwater,  i  Conn.  409;  Warder  lish  court,  where  it  was  held  that  the  con- 

7^  Arell,  2  Wash.  (Va.)  282,  293;  Searightz^.  fiscation  by  and  payment  to  the  Danish 

Calbraith,  4  Dall.  (U.  S.)  325.    And  where  government  constituted  no  discharge.   The 

a  payment  by  negotiable  bills  or  notes  is  sroundonwhich  the  English  court  of  King's 

held  to  be  a  conditional  payment  by  the  lex  Bench  put  their  decision  was,  that  the  con- 

loci^  it  will  be  so  held  where  suit  is  Drought,  fiscation  by  the  Danish  government  was  not 

although  by  the  lex  fori  s\xcYi  payment  would  warranted  by  the  law  01  nations, 
be  regarded  as  absolute.    Bartsch  v.  At-       8  See  Baldwin  v.  Hale,  i  Wall.  (U.  S.> 

water,  i  Conn.  409;  Descadillas  v.  Harris,  223;  Fessenden  z^.  Willey,  2  Allen  (Mass.),. 

8  Greenl.  (Me.)  298.    Where,  by  the  law  of  67 ;  Kelley  v.  Drury,  j  Allen  (Mass.),  27; 

a  foreign  country,  an  accepted  oill  is  but  a  reversing  Scribnerz^.  Fisher,  2  Gray  (Mass.), 

qualified  contract,  it  is  governed  by  that  43. 

law,  although  the  rule  be  different  m  the       But  where  a  contract  is  made  between 

lex  loci,    Ellicott  v.  Early,  3  Gill  (Md.),  citizens  of  the  same    State,  within  such 

439;    Van  Cleef   v,  Therasson,  j    Pick.  State,  and  the  creditor  afterwards  removes 

(Mass.)  12;  Burrows  v.  Jemino,  2  Str.  733;  to  and  becomes  a  citizen  of  another  State,, 

s.  c,  2  Eq.  Abridg.  525.    Acceptances  are  and  the  debtor,  who  continued  to  reside  in 

said  to  be  demand  contracts,  and  are  gov-  the   State  where  the  contract  was  made, 

emed  by  the  lex  loci  contractus ;  and  the  subsequently  obtains  a  discharge  under  the 
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And  it  is  said,  that  a  State  insolvent  law  discharging  its  citizens 
(rom  contracts  made  in  a  foreign  country,  while  binding  on  its 
own  citizens,*  would  not  be  binding  anywhere  else." 

It  may  be  laid  down  as  a  general  rule,  that  where,  in  a  discharge 
in  bankruptcy,  there  is  not  any  positive  or  virtual  extinguishment 
ol  all  rights  and  remedies  of  the  creditor,  the  contract'  is  not 
deemed  to  be  extinguished,'  and  may  be  enforced  in  other 
countries.* 

A  discharge  of  a  contract  by  the  law  of  the  place  where  it  is 
made,  is  generally  regarded  as  a  discharge  everywhere,  without 
regard  to  the  fact  whether  it  is  between  citizens,  between  citizens. 
and  foreigners,  or  between  foreigners," 

iDsolfcnt  Ian  of  thai  State,  which  laws  of   the  creditors,  and  the  whole  contract 

were  in  force  at  the  time  the  contract  i^as  exiinguiihed ;   while  others   fait  short  of 

entered  inlo,the  creditorcannot  afterwards  this  extent  and  operation,  in  some  cases 

Btloict  the  contract  in  the   State  where  only  liberating  the  person  from  imprison- 

Ihc  dctxoc  resides,  and  the  contract  was  menl,  in  others  exempting  particular  por- 

diKhuged.     Sec  brigham  v.  Henderson,  tions  of   [he  properly,  and  in  yet  others 

[  Cut!).  (Mass.)  430;  Converse  v.  Bradley,  modifying  Ihe  liabilities  of  both  the  person 


[  Cuili.  (Mass.)  4u,   note;   Stoddard  v.    and   property.      See   Morris  v.   Eves,   1 

t   Johr      

I.  Law  Reg.  (N.  S.)    Barr 


Hirrnglon,  loo  Mass.  87.    Judge  Keilfield    Martin    [La.),    730 ;    Mather  v.    Bush,  16 


;   appended  10  iTie  case  of  Johns.  (N    Y.)  233;   Phillips  v.  Allan,  8 

™u„,>  p.  i.Jc,  3  Am.  Law  Reg.  (N.  S.)  Barn.  &  C— -    "--    *" -"- 

4^  470,  that  a  discharge  under  fitate  in-  404:  Uurgi 

nUvcni  laws  is  nut  a  bar  to  an  action  upon  pi.  z,  ch.  : 

ipromiuary  note  given  in  and  payable  in  Law,  b.  4,  lit.  5,  {  I. 


Ill  laws  is  nut  a  bar  to  an  action  upon    pi.  z,  ch.  :2,  pp.  886--9i6;  i  Domat.  Ctv. 
~*  't  given  in  and  payable  in    Law,  b.  4,  lil.  5,  S  1. 

where  the  discharge  was       4  See  Boston  Type  Foundryw.  WalUck, 


obliined,  and  which  in  terms  is  declared  8  Picli.  (Mass.)   l36i  Coffin  i>.  Coffin.  16 

10  be  operative  upon  all  contracts  to  be  Pick.  (Mass.)  3*3 ;  Judd  v.  Porter,  7  Ureenl. 

peiformed  within  thai  State,  but  that  a  dis-  (Me.)  337. 

cluree  under  Ibe  general  bankrupt  laws  of  Where  an   insolvent  law  absolves  the 

Ibe  United  Stales  has  an  universal  opera-  person  of  the  debtor  from  imprisonment, 

lion  throughout   the   Union,  and  is   not  but  does  not  relieve  his  future  property,  or 

ncbairassed  by  any  qucslionsaffecting  dis-  which  only  suspends  the  remedies  against 

Chirac*  nnder  foreign  bankrupt  laws.    But  the  one  or  the  other  or  both  for  a  Imiited 

')k  fudge  cites  no  authuiities  in  support  of  period,  will  not  be  regarded  as  a  discharge  of 

liis  hii  aiserlion.  the  tiebl  or  an  exlinguishment  of  the  liability 

1  See  Penniman  v.  Meigs,  9  Johns.  (N.  in  any  other  country.     See  White  v,  CaT^ 

V.I31S;  Babcockv.  Weston,  j-Gall.  C.  C.  field,?  Johns.  (N.  Y.)  117;  Wright  k.  Palon, 

i6K:Murrayc.  De  Rollenhani,6John.  Ch.  10  Johns.  (N.  V.)  300;  Psck  f.  Holier,  14 

(N.  V.|  M;   Holmes  v.  Remsen,  4  John.  Johns.  (N.  Y.)  346;  Tappan  v.  Poor,  15 

Ch.  (N.  Y.)  471.  ilasa.  419;  Boslon  Type  Foundry  v.  Wal- 

I  Blanchard  v.  Russell,  13  Mass.  6;  Elli-  lack,  8  Pick.  (Mass.)  186;  Morris  v.  Eves, 

rotti..  Early,  3  Gill  (Md.),  439;  Very  v.  it   Martin  (La.),  730;  judd  v.  Porter,  7 

MctUnry,  MMe.  108;  Van  Rough  i>.  Van  Greenl.   (Me.)  337 :   Le   Roy  k.  Crownin- 

Andiln.  1  Caine  (^f.  Y.),  154;  Smith  v.  shield,  a   Mason,  C.  C.   160-,   Hinkley  v. 

Smith,  I  Johns.  (N.  V.|  135:  McMenomy  Marean,  3  Mason,  C.  C.88;  Titus  «.  Ho- 

f.  Miirray,3  Johns.  Ch.  (N.Y.)  435;  Smith  bart.  5  Mason,  C.  C.  378;  James  f.  Allen, 

r.  Buchanan,  i  East,  6,  Wolff  i..  Oxholm,  1   Dafl.  (II.  S.)  188;  Walsli  v.  Noor«e.  5 

0  Miole  A  Sel.  91.  Binn.  ( Pa.)  381 ;  Mason  v.  Haile,  12  Wheat 

»  Tliere  is  a  marked  difference  between  (U.  S.|  370:  Quin  i'.  Keefe.  a  II.  Black. 

f«i  where  by  the  Itx  loci itmtraetut  there  553;   Phillips  v.  Allan,  8  Barn.  &  Cress. 

indirect  or  virtual  discharge  of  the  con-  479;  Ex  far/t  Burton.  I  Atk,  255. 

"aci  or  extinguish  men  I   of  the  debt,  and  B  See  Smith  v.  Smith,  i  Johns.  (N.Y.) 

■^rethereisontyaparlialexlinguishment  235;  Sherrill  v.   Hopkins,  iCow.  JN.Y.) 

M  Ibe  remedy   thereon.      See  Carver  v.  103,  107;   Peck  v.   Ilibbard.  z6  Vt.  703; 

Adinu,  3S  Vl  501 1  Story,  Confl.  I.  j  338,  Blanchard  v.  Russell,  13  Mass.  ■ ;  May  v. 

PJ"-  Breed,  7  Cush.  (Mass.)  15;  Ory  k.  Winter, 

■IjrsonM  insolvent  laws  there  is  an  al><H>  16  Martin  (La.),  277;  Mason  f.  Haile,  la 

lulc  discharge  from  all  righli  and  remedies  Wheat.  (U.  S.)  370;    Potter  v.  Brown,  j 
681 
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But  it  is  held  that  the  provisions  of  the  Constitution  ol 
United  States,  prohibiting  the  States  from  passing  laws  in 
ing  the  obligations  of  contracts,  prevents  a  discharge  unde 
insolvent  laws  where  the  contract  is  made,  from  operating 
discharge,  unless  made  between  citizens  of  that  State,*  unles 
foreign  creditor  should  become  a  party  to  the  bankrupt  pro 
ings,  prove  his  claim,  and  receive  his  share  of  the  assets.* 

It  is  a  general  rule,  that  the  discharge  of  a  contract  by  thi 
of  a  place  where  it  was  not  made,  or  to  be  performed,  will  ni 
a  discharge  of  it  in  any  other  country.  This  doctrine  is 
established,  both  in  the  United  States  *  and  England.^ 

Ea.ll,  134;  RoUnson  ».  Bland,  1  W.  Black.  Agnew  v.  Plait,  15  Pick.  (Mass.)  ^^■, 

(jS.  ducers'  Bank  v.  Farnum,  5  Allen  ( 

There  are  some  cases,  huwever,  which  lo;  Poe  i'.  Uuck,  5  Md.  i ;  hoyle  > 

lav  do«m  a  more   limited   doctrine,  and  ane,6  l>el.(U.  S.)  34S;  Ogden  v.  Sai 

which  appear  to  confine  the  universal  dis-  \z  Wheal.  {U.  S.)  358-3G9. 
charge  tu  Ihe  ca»e  where  it  is  between  citi-       S  Soule  v.  Chase,  jg  N.  Y.  341;  1 

Mns  of   the  same   bcatc.     -See   Uaker  v.  Smith,  3  I'et.  (U.  .S.)  4r - 
"'heaton,  5  Huis.  5ti ;  Watson  f.  Houme,       But  this  ductrine  it 

Mass.  3J7.  340:  Uravnard  v.  Marshall,  those  contracts  and  di^M;haIS«*  mai 

"■  '    —      .)  194.     -* 


Wheaton,  5  Mass.  5ti ;  Watson  f.  Houme,       But  this  ductrine  is  not   appli 

10  Mass.  337.340:  Uravnard  v.  Marshall,  those  contracts  a    '    ''    ' 

8  Pick.  IMans.)  194.     Comp-ire   Blanchard  foreign  country: 

V.  Huasell,  13  Mass.  1,  10-11;  Orv  v.  Win-  charges  are  governed  bv  Ihe  eeticri 

ter,  16  Martm  (La.),  177:  Sherrill  c.  Hop-  ci|ilcs  ol  intcrnaiional  law.     See  \ 

Mni,  7  Cow.  (N.   V.)  103,   107!    l'«ck  v.  Ilihbard,  16  Vl.  704;  Very  v.   Mc 

Hibbard,  16  Vl.  702.  zg  Me.  114;  Sturges  c.  CruwninsI 

A  discharge  in  bankruptcy  In  one  State  Wheal.  (U.  S.)  122 )  McMillan  v.  W 

is  a  bar  to  an  action  elsewhere  on  a  con-  4  Wheat.  (U.  S.)  209 ;  Ogden  v.  Sai 

tract  previously  made  by  citizens  of  that  ii  Wheat.  (U.  S.)  358;  BaldwiD  v. 

State,  although  eniered  into  and  to  be  |ier-  1  Wall.  (U.  S.)  Z13. 
formed  in  a  foreign  country.    Marsh   v.       S  Sec  Smith  f.  Smith,  1  John*.  I 

Putnam,  3  Uray  (Mail.),   tjt  ;  reviewing  235 ;  Van  Kaugh  ».  Van  Arsdain,  3 

Ogden  ».  iSaunders.  13  Wheal.  (U.  S.)  333;  (N.  V.|,  154;  Frey  f.  Kirk,  4Gill  *1 

Sturges  V.  Crown inshield,  4  Wheal,  (t/.  S.)  509;   Kllicoit  v.  Early,  3  Gill  (Md 

llz;    HlaiKharit   v.    Kus.sell,    [3   Mass.  7;  Bradford  i'.   Farrand.  >3  Mass.  18; 

McMillan  f.   McNeill,  4  Wheat.  (U.  .S.)  v.   Sarmienio.  Pet.  C.  C.  74;  Le 

log;  Kanner!i*&  Mechanics'  Bank  of  Penn-  Crowninshield,  2  Mason, C  C  151  1 

sylvania  v.  Smith,  6  VVheat.  (U.  S.)  131;  v.  Sheldon,  ra  Wend    (N.  Y.|  439 

May  I'.  Breed,  7  Gush.  (Mass.)  15;  .Shaw  nard  v.   Marshall,  S    Pick.   (Mass. 

V.  Kobtnns,  13  Wheat.  (U.  S.)  360,  note;  Ogden  v.  Saunders,  la  Wheat.  (U. ! 

Clayv.  Smitkl  Pel.  (U.  S.)  411:  lloyle  v.  3O2-364;  Northern  Rank  i'.  Squires 

Zadiarie.  6  Pet.   (t;.  S.)  635;  Suydam  v.  An.  318;  I'ecki'.  Hibbard,  i6vt.7i 
Broadnax,  14  Pet.  (C  S.)  67 ;  Cook  v.  Mo(-       4  I..ewis  v.  Owen,  4  Kam.  &  Al< 

fat,  s  How.  (U.  S.)  295)  Brigham  v.  lien-  Phillij>s  v.  Allan,  8  Barn.  &  Crcsi 

demon,  I  Cosh.  (Mass.)  434;   .Springer  v.  Quelin  Moisson,  1  Knapp,  165,  note 

F<«ler,  I  Ktory,  C    C.   387;  Braynard  v.  v.  Mcl.eod,  4  S.  &  D.  3[ii  Smith 

Marshall,  8  Pick.  (Mass.)  194:  Belts  v.  Bag-  chanan,  i  tlasl.G,  n;  1  Kent.  Com.  j 

ley,  IS  Pick.  (Maxs.)  572;  Agnew  v.  Plait,  458,  459:  2  Bell,  Comm.  f4ih  ed.)  ] 

15  Pick.  (Mass.)  417;  Savoyer.  Marsh,  to  pp.  6o;-695;  3  Kurge,  Comm.  on  ' 

Mel.  (Mass.)  (94 ;  Fiske  v.  Foster,  10  Met.  Fo>.  Law,  pt.  z,  ch.  22,  pp.  914-9S9. 
(Mas.H.)  597;  Woodfiridge  L>.  Allen,  tz  Mel.       But  it  seems   thai  where  a   proi 

(Mas4.)  470:   Ilsley  t'.  Merriam,  7  Cu.Hh.  note  is  executed  in  one  Stale,  and  in 

(Mas.s.)Z4Z;Clarki'.  IIatch,7Cush.(Mass.)  in  another  State  tu  a  citlien  thereo 

455;   .Scribner  z'.  Klshcr.  i  (iray  (Mass.),  indiirsemeni  is  governed  by  the  law 

«;  Potter  f.  Brown,  5  Eaiit,  131.   See,a1so,  State  where  Ihe  note  was  made,  an( 

Sberrill  v.  Ifopkins,  i   Cow.  (N.  Y.)  103,  charge  in  liankruptcy  in  that  State  1 

lOB.  a  discharge  of  the  note.     See  Blincl 

1  Itannelly  c.   Corbel!,  7   N.   V.   5001  RueucII,   13   Mass.   1,   11,   ll;    Pren 

Hicks  p.  Hotchkiss,  7  John.  Ch.  (N.  Y.)  SavaRr.  13  Mass.  ao^  13,  24;  Ory* 

397:   Van  Hook  f.  Whillock.  26  Wend,  ter,  16  Martin  (La.),  277;  ShemU  e. 

(N.  V.)43;  Soule  f.  Chase.  39  N.  Y.  3421  kins,  1  Cow.  (N.  V.)  103;  Ctaden  ». 

Savoje  V.   Marsh,   10  Met.   (Mass.)  594:  ders.   rz  WheaL  (U.  S.)  3&1:  Slat 
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{3)  Statute  of  Limitations.  —  Statutes  of   limitation  are  not 

questions  upon  the  merits,  but  simply  questions  affecting  the 
remedy.*  Therefore  all  suits  must  be  brougbt  within  the  time 
prescribed  by  the  lex  fori,*  although  the  law  of  the  country  where 

Ptiainy,6Cr(t'-S.)23i  1  Polterc.  Broun,  v.  Jemison,  0  How.  (U.  S.)  4071  BKan  c. 

5Kui,izj,  ijo:  L)e  li  Chaumeuef.  Bank  Rives,  106  U.  S.  09:^c.,  1  Sup.Ci.  Kepr, 

of  Kngland,9  Bun.  &  Cress.  3oS;  i.  c,  3  y,    Sturges  v.  Crown inahicld,  4   Wheat. 

HinLA  Ad.  jSj.  (U..S.)  tit,  taa,  107;  Loaisville,  «tc,  Kv. 

Vei  the  (omialilies  of  the  indoneinent  Co.?'.  I^son,  i  lEow.  (U.  S.)  497;  ftui^- 

Moecaiyla  charge  the  rnduncr  must  be  mabovc  z'.  Mottichuutl,  8  Moore,  P.  C  36; 

wch  aa  ace  required  by  the  law  \A  the  Urilisri  Linen  Co.  v.  IJrummond,  10  Karn. 

pteix  of  iodoraemeiu.    See  Chalbam  Bank  &  Cress.  003;    Dc  ta  Vega  v.  Viaran,  1 

v.  Allison,  15  lowm,jS7i  Short  t'.  Tarbue,  Bam.  &  Ad.  2ii4 1  lluber  i'.  Sieiner,  a  Uing. 

4  Het.  |Ky.)  109;  Artisans'  Hank  i'.  Park  N.  C   zo;,  Z09,  Z121  Uon  -o.  Lippmano,  5 

BmIc  41    Barb.   (iV.   Y.)  599;   Trabue  v.  Clark  &  Finn,  i,  i3-r7. 

SiMrt,  18  La.  An.  157  \   MiMsoB  v.  Lake,  Where  the  State  and  the  rederal  icouiis 

4  iliHE  (If.  S.)  i6l.  have  conmrrenl  jurJHiicliun,  a  State  alalule 

1  llecuuche  v.    Havaiier,   3  John.  Ch.  of  liraitaliunsntay  be  pleaded  aacHectivdy 

fN.  Y.)  190;  Lincoln  v.  Battelle,  6  Wend,  in  a  federal  court  as  v.  could  be  in  a  Jitate 

fi.  v.)  4;ci  Andrews  r.  Uerriut,  4  Cow.  court,  and  in  such  cases  the  federal  courts 

'"  "      jS,  note  10;  Gulick  v.  l.oder,  z  will   follow  the   decisions  of    tocml  Stale 

)  57Z'-  Van  Reinisdyk  v.  Kane,  1  tribunals,  and   will   administer  the  same 

u*ii.  v.  C  371 :  L«  Kov  C' Crowninahield,  justice  which  the  State  courts  would  ad- 

1  Hawn,  Z.  C.  151 :   lliegins  v.  ScMI,  1  minister  between  the  same  parties.    fVice 

Uim   &  Ad.  4'3:    BriiisfT  LineA  Co.  :'.  i'.  Yates,  19  Alb.  L.  J.  295:  s.t^uA  nam. 

Uiamniond,   10   Bam.  ft  Ciess.  90];  De  Price  i'.  Gates,  25  Int.  Rev.  Rec.  113. 

Ii  Vega  )'.  Vianna,  I    Barn.  &   Ad.   184;  I'Im  statute  of   limitations  of    another 

Fcigiuson  V.  Fylfc,  8  Clark  &.  Finn.  131,  Stale,  where  the  contract  was  made,  can- 

14a.  not    be    pleaded    in    bar.      Townaend  11. 

Contiaental   jttrista  maintain   the  same  Jemisun,  9  How.  (U.  S.)  407;  Le   Koyi^ 

dodrine.    See  I  Boullenois,  <^.  1.  3,  p.  Crowninshield,  z  Mason,  C.  C.  lu;   Eg- 

Sjo:  I.  Voet,  ad  Pand.  Lib.  5,  tit.  I,  g  53,  berls  ».  Dibble,  3  Mcl-C.C.86;  Stilhnaa 

i.  V.  While  Kock  Manuf.  Co.,  3  Wood^ft  M. 

E  Statute  of  frauds  is  said  to  be  like  C.  C.  539.     Comfrirc  Gilpin  i'.  I'luiumer, 

lit  atauite   of    limiuiions,  aHeclmg    the  2  Cr.  C.  C.  $41  Loveland  i'  DavidHiin,  3 

rcuKiljr  iDeTvW.     See  Lerouit  v.  Brown,  la  Clark  (I'a.),  377;  Hoag  f.  Dessau,  1  Pitta. 

C.  B.  801  i  fc  c,  14  Kng.  L.  a  Eh-  247.  (Pa.)  39°. 

I  SeeUedburvf.  Ilitpkins,  3  Conn.  472;  Alihuugh    the    lime    within   which    an 

WoodbrUBC  V.  Wright,  3  Conn.  521:  De-  action  may  be  brought,  relates  generally 

0}iK;benSavatieT,3  luhn.  Ch.  (N.  \  .)  igo;  tu  the  remedy,  and  must  be  determined  by 

Lincoln  f.  Battelle,  6  Wend.  (N'.  Y.)  47J;  the  law  of  the  forum,  yet  when  a  ttatulc 

.Andrews  v.  Iterriot,  4  Cow.  (.\.  Y.|  518,  cives  a  right  unknown  ti>  ciiinmon  law,  and 

uKc  lo;  Brown  v.  Stone,  4  La.  An.  235;  limits  the  time  within  which  an  action  shall 

An.   113:  be  brought  to  assert  it,  the  limitation  will 

>.)36;  Van  Iw  enforced  by  the  courts  of   any  Stale 

C.  »i:  Le  wherein  the  plaintiff  may  sue;  and  hence, 
where  a  statute  of  the  pnivince  of  Ontario 
gave  crimpensation  [or  death  caused  by  the 

C.  C.  437;  wrongful  act  of  another,  and  further  pro- 

C.  C.  86j  videdlhatacliun  should  be  liiought  within 

JII  ;  Nash  twelye  months  after  the  death,  it  was  held 

Carpenter  that  this  limiiaiion  was  also  applicable  to 

Murray  f-  actions  brought  in  the  State  of  Mictiiean, 

Raggles  V.  under  this  sUlutc.     Hoyd  ».  Clarii,  8  Fed. 

nspTT'rank,  Bep,  849;  s.  c,  34  Alb.  U  J.  506,  13  Repr. 
>n  V.  Lach- 

S;  s.  c.  w        --    --„ r   . 

ny  V.  Silli-  New  Urleann,  Hcciired  by  mortgage  of  real 
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t  negotiable  promissory  note,  made  in 
_  .  w  Urleann,  Hcciired  by  mortgage  of  real 
.  7.  Barney,  estate  in  Mississippi,  the  maker  being  > 
ited  Stale*  cilisen  of  Arkanaas,  and  the  promisee  a 
UcElmoyle  ciliien  of  Louisiana,  antl  no  place  of  pay- 
t;  NicoUs  ment  being  named  in  the  note,  is  subject 
Townsend  to  the  limitations  of  actions  prescsttwd  by 
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the  contract  was  entered  into  may  allow  a  much  longer  ti 
which  to  bring  an  action.*  And  it  has  been  held  that  whei 
State  or  country  declares  that  all  right  to  debts  due  more  t 
prescribed  number  of  years  shall  be  deemed  to  be  extingu 
or  that  all  titles  to  real  and  personal  property  not  pursued  ' 
a  specified  time  shall  be  deemed  to  fix  and  vest  in  the  a 
possessor,  such  laws  of  limitation  will  be  a  bar  to  an  act 
another  State  where  a  greater  length  of  time  is  allowed,  oi 
is  no  prescription  at  all.* 

The  question  at  what  precise  time  a  suit  must  be  deen 
have  been  brought  or  commenced,  arising  under  an  act  of  Coi 
limiting  the  time  for  bringing  or  commencing  it,  must  be 
mined  by  the  law  of  the  State  in  which  the  action  is  pendin 

Where  the  highest  courts  of  a  State  have  settled  the  cor 
tion  of  their  statute  of  limitations  diEFerently  from  whi 
Supreme  Court  of  the  United  States  in  previous  cases  hai 
sidered  to  be  their  rule,  the  Supreme  Court  will  thereafter  cc 
its  adjudications  to  the  latter  exposition  of  the  local  law.* 

It  is  also  held  that  the  statute  of  limitations  or  prescriptii 
the  Ux  fori  is  a  good  defence  or  bar  ^o  a  suit  brought  th 
enforce  a  foreign  judgment ; '  yet  it  has  been   held   that 

the  statute  of  Missiuippi,  33  the  law  of       t  Goldenberg  v.  Murphy,  108  U 
the  forum,  when  suit  U  brought  upon  it  in   s.  c,  z  Sup.  Ci.  Repr.  jSS. 
Hiuisnippi.     W»lsh  v.  Mayer,  iti  U.  S.       The  decision  ol  ihe  New  York 
31.  appeals,  in  Can- 1.  Thomiison,  87  N 

I  See  Paine  v.  Drew,  44  N.  H.  yf>\  thatundertheCodeCivilProcedun 
Ruclunaboyc  v.  Moltichund,  8  Moore,  P.  C.  382,  [he  time  for  suing  to  oi>en  an 
36.  runs  from  the  date  when  the  ico 

According  to  ihe  common-law  dnclrine,  i>et(k(l,  nul  from  the  discovery  of 
the  i>Tescriptiun  of  the  Ux  fori  must  pre-  warranting  the  action  has  been  he 
rail  in  all  cases  of  personal  actions;  bat  obligatory  on  the  circuit  coart 
in  all  cases  of  real  actions,  or  actions  touch.  United  Stales.  Kirby  v.  Lake  Shi 
ing  or  savoring  of  the  realty,  the  prescrip-  S.  K  Co.,  14  Kep,  739. 
tion  of  the  Itx  rti  tilit  must  pievail.  Car.  4  Green  v.  Neal,  6  Pel.  (U.  S.)  i 
^ile  p.  Harrison,  9  K.  Mon.  (Ky.)  518,  but  The  decision  of  the  supreme  1 
It  haa  been  observed  as  at  common  law  no  a  State  that  its  statute  of  liniitatit 
actions  of  this  liind  can  be  brought  tx  not  protect  tax  deeds  therein,  wil 
dirtett,  except  in  the  place  rei  lila,  it  neccs-  lowed  ni  the  circuit  court.  Parks 
sarily  follows  that  the  prescription  of  the  son,  to  Fed.  Kep.  764.  It  has  b 
/tr/w7governsasauniversal  rule.applica-  thai  section  34  of  the  Judiciary 
ble.  alike,  (uall  cases.  See  Hiilger7<.  Roche,  1789  (now  Revised  Statutes  7*1)  is 
M  Pick.1Mass.|  361  Decouchei'.  Savalicr,  general  statute  of  limitations  ki 
3  John.  Ch.  (N,  v.)  190,  118;  Lincoln  c.  federal  actions.  Sayles  r..  Kichmor 
baltelle.  6  Wend.  (N.  V.)  475;  Bioh  v.  ericksburg  &  R.  R.  Co.  4  Bann. 
Jenkit)s,9  Martin  (La.),  516:  British  Linen  Pat.  Cas.  239. 
Co. ».  Drummond,  10  Bam.  St  Cress.  903 ;  li  has  Ijcen  held  that  in  provid 
Hubert.  Steiiier,  2  King.  N.  C.  102,  209-  the  laws  of  the  several  Slates  shai 
216;  Don  V.  Lippmann,  j  Clark  &  Finn.  I,  rules  of  decision  in  trial  at  comn 
13-17;  De  taVega  v.  Vianna,  t  Barn.  &  in  courts  of  the  United  Slates, 
Ad.  284.  where  treaties  or  acts  of  Coneres 

9  Sec  Itrent  v.  Chapman,  5  Cr.  (U.  .S.)  wise  provide,  Congrem  virtually 
358,  Shdbyf.  Gay,  11  Wheat.  (U.  S.)  361,  the  statute  u(  linnuiions  of  each 
371,  37>i  Beckfbrd  i'.  Wade,  17  Ves.  88j  the  limitation  to  actions  brought 
Kfab^v.  Blakey,3  Ifen.  &  M.  <Va.)  57;  United  Slates  court  held  in  Iha 
Kuberif.  Sleiner,z  lling.  N,  C.  202,211:  Saylesr.  Oregon  Central  R.  R.  Cos 
Don  V.  Lippmann.  5  Clark  &  Finn.  I,  12.    424- 

Ciim^ra  Dudley  7.  Warde,  Amb.  113.  fi  See  Townsend   v.  Jemison,  1 
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a  contract  is  made  between  residents  of  another  State,  the  statute 
of  liraiutions  of  such  other  State  cannot  be  pleaded  to  a  suit 
brought  in  New  York,  though  the  parties  continued  to  reside  in 
such  other  State  until  the  bar  was  complete.* 

(Lfiilli  and  Hotel. —  i.  Notes,  Bonds,  etc. — a.  Rights  of 
OrigiHal  Parties.  —  In  general,  the  rights  of  the  original  parties 
to  a  negotiable  instrument  are  determined  by  the  law  of  the  place 
vhere  it  was  made,  and  is  payable,  rather  than  by  that  of  the 
State  where  suit  is  brought,'  or  than  by  that  of  the  State  in  which 
(he  consideration  may  have  arisen,'  unless  it  stipulates  for  pay- 
inenl  in  another  jurisdiction,* 

b.  Liability  of  Parties.  —  It  is  the  general  rule  of  law,  both  in 
England*  and  in  this  country,*  that  every  person  who  places  his 

lU.  S.)4r9;  McElmoylev.  Cohen,  13  Pet.  9  Abb  (N.Y.)  Pr.  404:  Palmer  ».  Yarring. 

|U.S.|  311,  327,  128:  Don  "'  Lippmann,  5  ton,  1  Ohio  St.  2«ii  Wilion  v.  Lazier,  11 

CliikaFinn.  19-21.  GralL  (Va.)  477;  Nichols  v.  Porter,  ^  W. 

Thos,    the    statute    of    limitations   of  Va.  13. 

Gtorgia  can  be   pleaded   to  an  action  in  The  law  of  the  place  where  a  promissorr 

ilui  State  founded  upon  a  judgment  ren-  nine  lirst  becomes  binding  as  a  valid  con- 

dcTcd  in  the  Stal«  court  of  the  Stale  of  (raci,  governs  as  to  the  rights  of  the  parlies. 

Soul h  Carolina-    McElmoyl«f.  Cohen,  13  Ludlow  v.  Hingham,  4   Uall.  (U.  S.)  47- 

FttjU.  S.)  312.  Thus,  whether  a  lime  note  given  in  New 

Where  the  lan-s  of  a  State  provide  that  Hampshire,  by  a  New  Hampshire  debtor, 

wbcn  a  cause  of  action   has  arisen  in  a  to  a  Massachusetts  creditor.  ba»  the  effect 

Sutc  orTerritory  out  of  that  Stale,  or  in  of  payment /tiiAih/ii,  is   deleimJnable   by 

1  foreign  counlty.  and  by  the  laws  thereof  the  law  of  New  Hampshire.     Gilman  f. 

miction  cannot  be  maintained  bv  reason  Stevens,  63  N.  H.  342. 

0!  the  liuse   of  lime,  an   action 'thereon  Negotiable   paper  is  personal  property, 

ihallnolbe  maintained  in  that  Stale,  the  withintherulclhatpetaonal  properly  has  no 

rcmonl  of  a  debtor  into  such  Slate  after  locality,  but  follows  Ihe  person  of  its  owner, 

luring  resided  in  another  Slate  Sufficiently  Ballard  v.  Webster,  9  Abb.  (N.  V.)  Pr.  404. 

kmg  to  avail   himself  of  Ihe   bar  of  the  The  statutes   of   Alabama   require  the 

sUiuie  of  limitations  there,  will  not  revive  negotiability  and  character  of  bills  of  ex- 

tht  cause  of  action  in  Ihe  State  into  which  change,  foreign  and  inland,  and  ]iromissory 

dc  remotes.    Osgood  v.  ArtI,  10  Fed.  Kep.  notes,  payable  tn  bank,  to  be  governed  1^ 

jGjj;  S.C.,  II  Biss.  C  C.  tte.   Thus,  under  Ihe   general   commercial   law.      Smyth   zi. 

ilnd.  Rev.  Sul.  (1852)  77,  providing  that  Strader,  4  How.  (U.  S.)  404, 

*b«e  a  cause  has  been  fully  barred  by  the  The  laws  of  a  Stale  where  a  promissory 

lim  qI  a  olacc  where   Ihe  defendant   re-  note  is  made  and  assigned,  must  govern  as 

nded,iuch  bar  will  be  effective  in  Indiana-  to    Ihe  validity  of    a   defence    to  a  suit 

Atalt on  an  administrator's  bond  executed  brought  on  Ihe  note  in  another  State,  by 

in  Maryland  cannot  be  maintained  in   In-  the  assignee  against  the  maker.     Yealman 

dima  after   the    expiration   of   the   time  v.  Cullen,  5  Blackf.  (Ind.)  240. 

illoaed  by  the  laws  of  Maryland  in  which  Whether  the  rights  of  a  bona  fide  pur- 

U  bring  a  suit  on  auch  a  bond,  although  chaser  of  a  bill  or  note  should  he  deter- 

bdoie  the  expiration  of  such  time  the  de-  mined   liy  a  law  of   the   place  where   he 

lendant  haa  removed  to  Indiana.    State  v.  purchased  the   instrument,  or  by  ihat  of 

Todd,  I  Biss.  C,  C.  69.  the  place  where  it  is  payable,  see  Koe  v. 

1  Power  v.  Hathaway.  43  Barb.  <N.  V.)  Jerome,  18  Conn.  13S;  Barneys.  Newcomb, 

^Tf  9  Cush.  (Mass.)  46*  Kmanuel  v.  White,  34 

I  Stacy  V.  Baker,  i  111.  (1  Scam.)  417 ;  Miss.  56:  Milter  v.  Mayfield,  37  Miss.  m-. 

Kendenhall  -u.  Galely,  iS  Ind.  149;  Law-  Harrison  i'.  Edwards,  iz  Vt.  648. 

ret>cep.Basjelt,sAllen  (Mass.), 140;  Bliss  fi  Sec  Cooper  i-.  Waidegrave.  2   Beav. 

S;  Hoi^hton,  13  N,  H-  lid]   Emerson  v.  282;  Aliens'.  Kemble,  6  Moore,  P,  €.314; 

ranridge,  27  Vi  8-  Don  v.  Lippmann,  5  Clark  S  Finn.  1,  la, 

*  Praitp.  Wallbridge,  16  Ind-  147,  13;  Gibljs  i'.  Fremoni.  9  Exch.  31 1  Trim- 

IDunnp.Clement,  2Ala.392;  Holbrook  bey  v.  Vignier,  I   King.  N.  C.  151:  s,  c,  4 

:_■  Vibbard.  3  111.(2  Scam.)  463;  Rose  ^.  M,  &  S.  695,6  C.&  P.  25:  Potter  i-.  Brown, 

™k  Bank,  Mind.  04;  Collins,  etc.,  Co.  f-  5East,i24;  1  Smith.  l.ca(l.  Cas.  351. 

«oikam,ioMich.i83;  Ballard:..  Webster,  6  Powers  i.  Lynch, 3  Mass.  77;  PrentiM 
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name  to  commercial  paper,  whether  as  maker,  drawer,  acceptor, 
or  indorser,  is  liable  thereon  according  to  the  lex  loci  contractus.^ 

It  is  said  that  a  negotiable  note  or  a  negotiable  acceptance,  made 
payable  generally,  without  any  specified  place,  creates  a  debt  Tay- 
able  anywhere,  and  is  a  promise  to  whoever  shall  be  the  holder 
of  the  note  or  bill.*  But  such  a  contract  is  governed  by  the 
law  of  the  place  where  made.' 

c.  Interest  and  Usury,  —  Where  a  note  made  and  dated  in  one 
State,  and  payable  at  a  bank  there,  is  negotiated  in  another  State, 
the  laws  of  the  State  where  made  and  payable  must  govern  as 
to  the  interest  and  usury  ;^  but  where  a  note  is  made  in  one 
country,  and  payable  in  another,  it  draws  interest  at  the  rate  of 
the  place  where  it  was  made,  in  the  absence  of  any  stipulation 
to  the  contrary.* 

V.  Savage,   13  Mass.  20 ;    Hazelhurst   v.  v,  Legge,  1  Barn,  ft  Cress.  16 ;  Keainej  v. 

Kean,  4  Yeates  (Pa.),  19;  Hicks  v,  lirown.  King,  2  Barn,  ft  Aid.  301 ;  Don  v.  Lipp- 

12  Johns.  (N.  Y  )  142;  Lee  v,  Selleck,  33  mann,  5  Clark  &  Finn.  1,  12,  13. 

N.  V.  615;  Artisans'  Bank  v.  Park  Bank,  4  Jewell  v,  Wright,  30  N.  Y.  959;  sx.,^ 

41    Barb.  <N.  Y.)   599;    Rose  v,  Thames  9  Abb.  (N.  Y.)  Pr.  N.  S.  399,  n.;  37  How 

Bank,  15  Ind.  292 ;  Depau  v,  Humphreys,  (N.  Y.)  Pr.481 ;  reversing  s.  c^  12  Abb.  (N. 

20  Martin  (La.),  1 ;  Tralme  v.  Short,  tS  La.  Y.)  Pr.  55;  Bowen  v.  Bradle]^,  9  Alib.  (N. 

An.  257 ;  Carlisle  v.  Chambers,  4  Bush  Y.)  Pr.  N.  S.  395 ;  City  Savings  Bank  v 

(Ky.),  268 ;  Trabue  v.  Short,  5  Cold.  (Tenn.)  Bidwell,  29  Bard.  (N.  Y.)  325 ;  First  Nation- 

293;  Brabston  v,  GilMon,  9  How.  (U.  S.)  al  Bank  v.  Morris,  1  Hun  (M.  Y.),  680; 

263.  s.  c,  4  T.  &  C.  (N.  Y.)  182 ;  Hull  v,  Wheeler, 

1  See  Ory  v.  Winter,  16  Martin  (La.),  7  Abb.  (N.  Y.)  Pr.  411.    And  see  liailard 

277;    Van    Clef    v.    Therasson,    3    Pick.  v.  Webster,  9  Abb.  (N.  Y.)  Pr.  404;  Til- 

XMass.)  12;  Ellicott  v.  Early,  3  Gi  1  (.VId.),  den  v,  Blair,  11  Alb.  L.  J.  22a 

439;  The  Emulous,  1  Gail.  C.  C.  56^;  s.Cn  In  an  action  upon  a  promissory  note 

on    appeal,  sub,   ttom.   Brown    v.   United  made  in  a  foreign  country,  and  payable  in 

States,  8  Cr.  (U.  S.)  1 10 ;  Burrows  v.  Jemino,  sugar,  it  was  held,  in  conformity  to  the  law 

2  Str.  733;  s.  c,  Eq.  Bridge,  525;  Wolff  v,  or  custom  of  such  place,  that  mterest  was 

Oxholm,  6  M.  &  S.  92.  not  recoverable  before  judgment.    Coortois 

It  has  been  said  that  when  the  maker  v.  Carpentier,  i  Wash.  C.  C.  376. 

and  indurser  of  a  note  reside  in  the  same  After  couix>ns  have  matured,  they  bear 

State  where  it  is  made,  the  liability  of  the  interest  at  the  rate  fixed  by  the  law  of  the 

indorser  is  to  be  determined  by  the  law  of  place    where     they    are    made    payable, 

such  .State,  notwithstanding  the  fact  that  Gelpcke  v,  Dubuque,  i  Wall.  (U.S.)  175; 

the  indorsement  was  made  in  another  State,  Pana  v.  Bowler,  107  U.  S.  529;  s.  c,  2  Sop. 

where    the    indorser  and    indorsee    (who  Ct.  Repr.  704. 

resided  in  a  third  State)  happened  to  be  In  an  action  brought  on  a  promissory 

«at  the  time  on  business.  Vanzant  v,  Arnold,  note  given  at  Canton,  China,  the  court 

31  Ga.  210.  directed  the  jury  to  allow  the  interest  cus- 

And  where  the  member  of   a  Boston  tomary  at  that  place.    Cowqua  v.  Lauder- 

house,  temporarily  in  England,  accepted,  brun,  i  Wash.  C.  C.  521.     And  where  a 

while  there,  a  bill  drawn  in  England  upon  promis.sory  note  was  made  in  Canada,  and 

the  Boston  firm,  it  was  held  that  the  law  mdorsed  m   Vermont,  in  both  of  which 

governing  the  acceptance  was  the  Massa-  places  the  rate  of  interest  was  six  per  cent, 

chusetts  law.  Grimshawv.  Bender, 6  Mass.  and  was  payable  on  a  day  certain  in  the 

157;  Whart.,  Confl.  L.  §450;  and  see,  also.  State  of  New  York,  where  the  rate  of  in- 

Boyce  v.  Edwards,  4  Pet.  (U.  S.)  1 1 1 ;  Mc-  terest  was  seven  per  cent,  but  was  not  |>aid 

Candlish  v,  Crugcr,  2   Bay.   (.S.  C.)  377 ;  when  due ;  on  suit  brought,  it  was  held 

Bain  v,  Ackworth,  i  Mills  (Court  Rep.)  (S.  that  both  the  makers  and  indorsers  were 

C),  107;  Lewis  V.  Owen,  4  B.  &  Aid.  6C4;  liable  to  pay  seven  per  cent  interest,  as 

Comparg  Foden  v.  Sharp,  4  Johns.  (N.  Y.)  damage  for  such  delay.    Peck  v.  Mayo,  14 

18 J ;  and  Story,  Confl.  L.  §  319.  Vt.  33. 

9  Savoye    v.   Marsh,    10    Met.   (Mass.)  5  Bank  of  Georgia  v,  Lewin,  415  Barb. 

594;  Braynard  z'.  Marshall,  8  Pick.  (Mass.)  (N.  Y.)  340;   Allen  7a  Kemble,  6  Moore, 

194.  P.  C.  314;  (iil)bs  7'.  Fremont,  9  Each.  25; 

8  Peck  V,  Hibbard,  26  Vt.  702;  Spowle  s.  t\,  20  Kng.  L.  &  Eq.  555. 
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d.  Demandy  Protest^  Notice  of  Dishonor^  and  Days  of  Grace.  — 
The  law  of  the  place  where  a  bill,  check,  or  note  is  made  payable^ 
governs  as  to  the  time  and  manner  of  demanding  payment,  days 
of  grace,  protest,  and  giving  notice  of  dishonor.^ 

e.  Indorsement  —  Each  indorsement  of  a  bill  or  note  is  regarded 
as  a  new  contract ;  and  the  rights  and  liabilities  of  an  indorser 
are  determined  by  the  law  of  the  place  where  the  indorsement  was 
made,*  in  the  absence  of  affirmative  proof  that  the  undertaking  is 
to  be  subject  to  other  laws;^  and  by  the  law  of  the  State  or 

•  * 

1  Allen  v.  Aferchant*s  Bank,  22  Wend,  who  carried  them  to  St.  Louis,  Mo.,  and 

(N.  V.)  215;  Bowen  v,  Newell,  13  N.  Y.  there  disposed  of  them  to  D.,  all  the  parties 

290;  Blodgett  V,  Durgin,  ^2  Vt.  361 :  Thorp  to  the  transaction  beine  residents  of  Illi- 

V.  Craig,  10  Iowa,  461 ;  Williams  v.  Wade,  nois ;  but  L.,  by  whom  the  notes  were  sold^ 

I    Mete.  (Mass.)  82;  Musson  v.  Lake,  4  was  a  passenger^conductor  on  a  railroad 

How.  (U.  S.)  262;  Aymar  v,  Sheldon,  12  running  into  St.  Louis,  and  had  for  several 

Wend.  (N.  Y.)  439;  Cook  v.  Litchfield,  5  years  made  his  headquarters  in  that  city. 

Seld.  (9  N.  Y.)  279;  Bank  of  Washington  D.  also  was  a  passenger-conductor  on  a 

V,  TripleU,  1  Pet.  (U.  S.)  30,34;  Rothscnild  railroad  running  through  Illinois  mto  St 

V,  Currie,  I  Ad.  &  £1.  (2  B.,  N.  S.)  43 ;  Louis,  and  had  for  years  made  his  head- 

BalUngalls  v,  Glostcr,  3  East,  481 ;  Hirscn-  quarters  in  that  city,  and  kept  some  of  his^ 

feld  V.  Smith,  12  Jur.  (N.  S.)  523;  s.  c,  valuable  papers  there.    In  an  action  upon 

L.  R.  I  C.  P.  340;  35  L.  J.,  C.  P.  177  ;  I  the  notes  before  disposed  of  b)r  L.  to  D.,  it 

H.  &  R.  284.  was  held  that  the  contract  of  indorsement 

Where  no  place  of  payment  is  designated  was  consummated  in  Missouri,  and  that 

IB  a  note,  for  the  purpose  of  demand,  etc.,  the  laws  o^  Missouri  must  govern  in  iletfir- 

the  f4aoB  vtere  nnde  as  to  be  deemed  the  mining  the  liability  of  the  indorsee    llriggs 

place  of  payment.    Braynard  v,  Marshall,  v.  I^atham  (Kan.),  24  Cent.  L.  J.  468. 

8  Pick.  (Mass.)  194;  Savoye  z/.  Marsh,  fo  The  general  rules  of  commercial  law  do 

Met.  (Mass.)  594;  Blodgett  v,  Durgin,  32  not  apply  to  promissory  notes  in  Ilhnois, 

Vt.  ;i6i ;  Peck  v,  llibbard,  26  Vt.  703 ;  Don  but  they  are  governed  by  a  statute  differing 

7K  flippmann,  5  Clark  &  Finn,  i,  12,  13;  essentially  from  the  statute  of  Queen  Anne 

Kearney  v.   King,  2    Barn.  &   Aid.  301 ;  relating  to  promissory  notes.     Under  the 

Sprowie  V.  Legge,  1  Barn  &  Cress.  16.  Illinois  statute,  no  demand  or  notice  of 

S  Barrows  v.  ilannegan,  i  McL.  C«  C.  non-payment  is  necessary  to  bind  the  in- 

315;   Bank  of  Illinois  v.  Brady,  4  McL.  dorser;  but  suit  must  be  brought  against 

C.  C.  268 ;  Dundas  v.  Bowler,  3  Mc.L.  C.  C.  the  maker,  and  prosecuted,  to  effect  without 

397  ;  Orr  v.  Lacy,  4  McL.  C.  C.  243;  Davis  unnecessary  delay,  unless  such  maker  be 

V.  Clemson,  6  McL.  C.  C.  623;  Kipka  v,  insolvent  or  absent  from  the  .State.     Hard- 

Gaddis  (cited  in)  23  Pa.  St.  140;  Cox.  v,  ing  v.  Dilley,  60  111.  528;   Lu.>k  v.  Cook, 

Adams,  2  Ga.  158;  Humphreys  v.  Powell,  Breese  (III.),  84;  Chalmers  v.  Moore,  22 

I    111.  (Breese)  2^1;   Bernard  v.  Barry,  i  III.  359;  Saunders  v,  0*Hriant,  2  Scam. 

Greene  (Iowa),  1S8;  Carlisle  v.  Chambers,  (111.)  ^69;  Hilbom  v.  Astors,  3  Scam  (111.^ 

4  Bush.  (Ky.)  260;  BrigQ;H2/.  Latham ( Kan.),  344:  Bledsoe  v.  Graves,  4  Scam.  (III.)  832; 

24  Cent.  U  J.  468;  Trabuet/.  Short,  18  La.  Scuttler  v,   Piatt,  12    III.  417;    Pierce  v. 

An.  257;  Dow  7'.  Rowell,  12  N.   II.  49;  .Short,  14  111.  144;   Breton  v.  Walker,  4 

Lee  V,  Selleck,  33  N.  V.  61 5 ;  s.  c,  32  Barb.  Gilm.  ( III.)  3. 

(N\  V.)  522;   20   How.  (N.  Y.)   Pr.  27c;  8  Dunn  v.  Adams,  1  Ala.  527;  Levy  v. 

Hatcher  v,  M'Morine,  4  Dev.  (N.  C.)  L.  Cohen,  4  Ga.    i;   Veatman  v,  Cullen,  5. 

122;  Kiiezf.  Doulittle,  i.Head  (Tenn.),  77;  Blackf.  (Ind.)  240;    Bank    of    Illinois  n. 

Raymonds.  Holmes,  11  Tex.  54;  Bailey  v.  Brady,  3  McL.  C.  C.  26S:   Holbrook  v. 

Heald,  17  Tex.  102;  Delvalle  t/.  P1umer,3  Vibbard.  3   III.  (2   Scam.)  465;  Shankliii 

Camp.  444;  Harrison  v,  Sterry,  5  Cr.  (l/.  v.  Cooi>er,  8  Blackf.  (Ind.)  41;   Rose  v. 

S.)  289;  Le  Roy  v.  Crowninshie'ld,  2  Mason,  Park  Bank,  20  Ind.  94 ;  Williams  v.  Wade, 

C.  C.  15;  Van  Reirasdvk  t/.  Kane,  i  Gall.  1  Mete  (Mas.'t.)  82;  Avmar  v,  Sheldon,  I2 

C.  C.  Xfu    Compare  Everett  v.  Vendyrcs,  Wend.  (N.  Y.)  439;  Nichols  v.  Porter,  2 

19  N.  Y.  436;  Reddick  v.  Jones.  6  Ired.  (N.  W.  Va.  13. 

€.)  L.  107;  Rothschild  v,  Currie,  i  Ad.  &  Where  a  note  payable  at  the  Western 

£.  (N.  S.)  43.  Bank  of  Georgia  wi»  indorsed  in  Alabama, 

In  a  recent  case,  the  defendant  indorsed  it  was  held  that  the  indorsement  was  gov- 

certain  notes  which  she  owned,   and  in-  erned  by  the  lawr  of   \1ahama,  although 

dorsed  them  to  her  husband  to  negotiate,  the  note  and  iTidorNemcni  were  made  with 
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place  where  the  indorsement  is  delivered,  rather  than  of  that 
where  it  is  written.* 

/.  Assignment  — The  liability  of  an  assignor  of  a  note  assigned 
in  one  State,  and  sued  in  another^  will  be  governed  by  the  laws  of 
the  State  where  assigned.* 

g.  Notes  executed  in  One  State^  and  mcuU  payable  or  indorsed  in 
Another.  —  If  a  negotiable  instrument  stipulates  for  payment  in 
a  different  jurisdiction  from  the  one  within  which  it  is  made,  the 
law  of  the  place  of  payment  governs  the  rights  of  the  parties.' 

/l  Rights  of  Action  agaitist  Maker  or  Acceptor.  —  Between  the 
holder  and  the  other  parties  to  a  note  or  bill,  there  is  a  privity  on 
which  indebitatus  assumpsit  may  be  brought.^    But  it  has  been 

the  intention  that  the  note  should  be  nego-  Tillotson    t*.   Tillotson,    x\    Conn.  335 ; 

tiated  and  paid  in    Georgia.     I^wry  v.  Hunt  v,  Standart,  ic  Ind.  33;   Tyler  v. 

Western  Bank  of  Georgia,  7  Ala.  lao.  Trabue,  8  B.  Mon.  (Ky.)  306;   Bank  of 

Where  a  resident  of  Wisconsin  contract-  Oranee  Co.  v,  Colby,  12  N.  H.  520;  Peck 
«d  a  debt  in  New  York  for  which  he  there  v.  Hiobard,  26  Vt.  698;  Freeman's  Bank 
executed  his  note,  dated  in  New  York,  but  v.  Ruckman,  16  Gratt.  (Va.)  1261  Compare 
payable  in  Illinois,  whither  he  sent  it,  and  Raymond  v.  Holmes,  11  Tex.  54.  ^ 
procured  it  to  be  indorsed  by  a  resident  of  Notes  dated  in  Michigan,  having  been 
that  State,  and  afterward  sent  it  by  mail  first  negotiated  by  the  maker  in  New  York, 
to  his  creditor  in  New  York ;  it  was  held  where  tney  were  payable,  with  the  defend- 
that  the  contract  of  the  indorser  was  to  be  ant*s  indorsement,  it  was  held  that  he  was 
performed  in  New  York,  and  was  governed  prima  facie  an  accommodation  indorsor, 
oy  the  laws  of  New  York.  Lee  v,  Selleck,  and  the  contract  of  indorsement  was  made 
32  Barb.  (N.  Y.)  522 ;  s.  c,  20  How.  (N.  Y.)  in  New  York,  and  governed  by  the  laws  of 
Pr.  275.  that  State.    Cook  v,  Litchfield,  9  N.  Y. 

1  Stamford  v.  Pruet,  27  Ga.  243 ;  Young  279;  s.  c,  5  Sand.  (N.  Y.)  33a    And  where 

V.  Harris,  14  B.  Mon.  (Ky.)  556.  two  persons  sent  their  signatures  from  their 

Although  the  law  of  the  place  where  residence  to  another  State,  with  the  inten- 

a  promissory  note    or    bill    is    indorsed,  tion  that  the  blanks  should  be  filled  up 

governs  in  regard  to  the  liability  of  the  into  a  promissory  note,  to  be  used  in  the 

mdorser,  yet  the  mere  act  of  writing  the  place  where  the  paper  was  sent,  it  was 

name  does  not  necessarily  constitute  an  in-  neld  that,  wheti  perfected  by  the  |>ayee, 

dorsement.    There  is  no  contract  of  indorse-  and  made  payable  in  the  latter  place,  the 

ment  until   the  note  or  bill    is    actually  note  was  subject  to  the  laws  of  that  place, 

transferred  to  a  third  person  with  intent  Fant  v.  Miller,  17  Gratt.  (Va.)  47. 

to  enable  him  to  enforce  payment.    The  In  determining  the  lex  loeicontreuhu^  the 

law  of  the  place  of  this  effectual  transfer  engagement  of  the  maker  and  indorser  of 

is  the  law  that  governs.    Thus,  where  the  a  note  are  to  be  treated  as  independent 

maker  and  indorser  of  a  note  were  resi-  contracts.     If  a  note  payable  in  another 

dents  of  Michigan,  and  the  note  was  there  State  be  indorsed  in  New  York,  the  liabil 

indorsed  for  the  accommodation  of   the  bility  of  the  indorser  on  his  contract  is  to 

maker,  and  sent  by  the  maker  to  his  agent  be  determined  by  the  New  York    laws, 

in  New  York  to  6e  delivered  to  a  creditor  Lee  v,  Sellick,  33  N.  Y.  615;    s.  c,  32 

of  the  maker  in  satisfaction  of  his  debt,  Barb.  (N.  Y.)  522;   20  How.  (N.  Y.)  Pr. 

the  court  held  that  the  indorsement,  as  a  275;    Artisans*   Bank  v.   Park    Bank,  41 

contract,  was  made  in  New  York.    Cook  Barb.  (N.  Y.)  599. 

V,  Litchfield,  9  N.  Y.  279;   s.  c,  5  Sandf.  4  State  Bank  v,  Hurd,  12   Mass.  172; 

(N.  Y.)  330.  Elsworth  v.  Brewer,  11  Pick.  (Mass.)  316; 

8  Crouch  V,  Hall,  15  111.  263.  Olcott  v.  Rathbone,  5  Wend.  (N.  Y.)  ^90; 

8  Murray  v,  Gibson,   2   La.   An.   311;  Ainslie  v»  Wilon,  7   Cow.  (N.   Y.)  662; 

Roberts  V. 'Wilkinson,  5  La.  An.  370,379;  Bridge  v.  Johnson,  20  Johns.  (N.  Y.)  367; 

Bacon    v.    Dahlgreen,    7     La.  An.    600;  Frazer  t^.  Carpenter,  2  McL.  C.  C.  215. 

Kuenzi  v.  Elvers,  14   La.  An.  ^92 ;  Coff-  By  the  law  of  Illinois,  a  note  payable  to 

man  v.  Bank  of  Kentucky,  41  Miss.  212;  X.  or  bearer,  cannot  be  transferred  by  de- 

Ory  V,  Winter,  16  Martin  (La.),  277 ;  Fant  livery  merely,  so  as  to  give  the  bearer  a 

V.  Miller,  17  Gratt.  (Va.)  47 ;  Gaylord  v.  legal  title ;  and  even  if  the  transfer  was 

JohnsonijMcL.  C.  C.448;  Pryorv.\Vright,  made  in  a  State  where  a  delivery  has  the 

*J4  Ark.  109;  Smith  v.  Mead,  3  Conn.  253 ;  effect  to  pass  the  title,  the  same  rule  will 
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said  that  where  one  of  the  makers  of  a  joint  note  resides  in  the 
*  State  of  New  York  at  the  time  of  making  the  note,  the  assignee 
cannot  maintain  his  action  against  the  assignor  in  another  State 
before  he  sues  the  makers,  unless  he  shows  that  the  suit  would 
have  been  unavailing  in  the  State  where  the  note  was  made.^ 

The  liability  of  the  indorser  of  a  note  is  governed  by  the  law 
of  the  State  where  it  is  payable.* 

It  has  been  held  that  a  negotiable  note  payable  to  bearer,  trans- 
ferred in  a  foreign  country,  entitles  the  holder  to  maintain  a  suit 
thereon,  in  the  country  where  it  was  executed,  against  the  other 
parties,*  although  by  the  laws  of  the  country  where  the  transfer 
was  made,  such  note  was  non-negotiable ;  ^  and  that  where  a  nego- 
tiable note  is  made  and  indorsed  in  one  country,  according  to  the 
laws  of  that  country,  this  confers  upon  the  indorsee  the  right  to 
maintain  a  suit  in  his  own  name  upon  such  note  in  another  coun- 
try.* Also  that  where  a  promissory  note  is  non-negotiable  by 
the  laws  of  the  State  where  it  is  executed,  but  is  negotiable  by  the. 
laws  of  the  State  where  transferred,  the  indorsee  may  maintain 
a  suit  upon  it  in  the  latter  State.* 

(i)  Suits  by  Administrators  and  their  Assigfiees.  — An  admin- 
istrator who  holds  negotiable  paper  belonging  to  his  deceased, 
which  is  payable  to  bearer,  is  said  to  become  personally  principal 
on  such  paper,  and  entitled  to  maintain  a  suit  on  it  iii  a  foreign 
jurisdiction  in  which  the  debtor  resides,  without  taking  out  letters 
of  administration  in  such  jurisdiction ;''  and  it  has  been  said  that 
the  indorsee  of  an  administrator  may  maintain  a  suit  in  a  foreign 

be  applied  in  an  action  by  the  bearer  in  mon  counts  in  assumpsit.  .  Nichols  v,  Por- 

Illinois.    Roosaz/.  Crist,  17  III.  450.  ter,  2  W.  Va.  13. 

A  promissory  note  was  made  and  in-  Upon  a  promissory  note  given  in  one 

dorsed  in  blank  m  the  State  of  New  York,  State  and  payable  in  another,  with  interest 

where  it  was  payable.    By  the  law  of  New  and  exchange,  the  exchange  is  to  be  calcu- 

York,  no  agreement  different  from  that  lated  on  the  amount  due  at  the  maturity  of 

which  the  law  infers  from  a  blank  indorse-  the  note.    Price  v.  Teal,  4  McL.  C.  C.  201. 

ment  can  be  proved  by  parol.     In  a  suit  8  See  Milne  v.  Graham,  i  Barn.  &  Cress. 

on  the  note  against  the  mdorser  in  Con  192.     Compare  Carr  v.  Shaw,  Bay  ley  on 

necticut,  it  was  held  that  parol  evidence  of  Bills  (qth  ed.),  16,  note  ;  De  la  Chaumette 

a  special  agreement  different  from  that  im-  v.  Banlc  of  England,  2  Barn.  &  Ad.  385  \ 

plied  by  law  would  be  received.    Downer  Trimbey  v,  Vignier,  i  Bing.  N.  C.  151. 

V.  Chesebrough,  36  Conn.  39.  4  De  la  Chaumette  v.  Bank  of  England, 

1  Myers  V,  Miiier,  3  Mo.  <86.  2  Bam.  &  Ad.  385;  s.  c,  9  Barn.  &  Cress. 

8  Gaylord  v,  Johnson,  5  McL.  C.  C.  448.  208. 

An  assignor  is  not  liabTe  as  an  indorser  5  See  Trimbey  v,  Vignier,  i  Bing.  N.  C. 

of  paper  not  negotiable  according  to  the  i^i,  158-160;  0*Ca]]aghan  v.  Thomond,  3 

laws  of  West  Virginia,  although -it  may  TaunL  82. 

have  been  negotiable  under  the  laws  of  the  6  Warren  v.  Copelin,  4  Mete  (Mass.) 

place  where  it  was  made.    In  order  to  594;    Foss  v.  Nutting,  14  Gray  (Mass.)^ 

make  an  assignor  liable  for  its  payment,  484 ;    Lodge   v.  Phelps,    1 1  Johns.  Cas. 

the  holders  must  aver  and  show  that  the  (N.  Y.)  139;  s.  c,  2  Cain.  Cas.  (N.  Y.)  321. 

maker  was  insolvent  at  the  time  it  became  7  Stearns  v,  Burnham,  5  Greenl.  U  Me.> 

due,  or  at  the  time  of  the  assignment,  if  261 ;  Barret!  v.  Barrett,  8  Greenl.  (8  Me.) 

assigned  after  it  became  due,  or  that  due  353 ;  Robinson  v,  Crandall,  9  Wend.  (N.*  Y.> 

diligence  has  been  used  to  collect  it,  or  that  425;  Thompson  v.  Wilson,  2  N.  H.  291; 

it  could  not  have  been  made  by  the  use  of  McNeilage  v,  Holloway,  i  Barn.  &  A.  216. 

due  diligence ;  nor  can  there  be  a  recovery  Vide  injra^  14,   i,  c  and  (i)  '^  Suits  by 

under  such  circumstances,  under  the  com-  and  against"  (Administrators). 
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country,  without  the  administrator's  taking  out  ancillary  1e 
administration  there.* 

i.  Defences.  —  The  maker  of  a  promissory  note  is  entitled, 
sued  in  another  jurisdiction,  to  a  discount  against  the  paye4 
by  the  lex  loci  contractus* 

The  fact  that  a  note  is  not  stamped  according  to  the  law 
place  where  it  was  made,  will  not  avail  as  a  defence  to  a  suit  th 

The  law  of  Mississippi,  allowing  to  the  maker  of  a  pror 
note  the  benefit  of  all  defences  of  want  of  consideration, 
of  consideration,  payments,  discounts,  and  set-oSs,  agair 
indorser,  which  he  had  against  the  payee,  previously  lo  the 
of  the  indorsement,  applies  to  a  suit  brought  in  another  St 
a  note  payable  in  Mississippi,  and  indorsed  in  Mississippi* 

In  an  action  upon  a  note  made  in  violation  of  the  usury 
a  foreign  State,  which  do  not  avoid  the  contract,  the  del 
cannot  avail  himself  of  the  penalty  given  by  the  foreign  lat 
by  way  of  defence." 

The  question  whether  the  right  of  action  on  a  note  has  I 
outlawed  is  governed,  like  other  questions  relative  to  the  r 
by  the  law  of  the  State  in  which  action  is  brought* 

The  right  of  a  surety  to  discharge  his  obligations  by  noti 
creditor  to  oursue  the  debtor,  is  part  of  the  contract  Th 
ciency  of  the  notice  is  to  be  determined  by  the  lex  loci  cont, 

1  Sec   Peiersm  v.  'Chemical   Bank,  32  lin,  4  Mason  C.  C.  16;  Smith  p 

N.  Y.  11 J  barreti  v.  Barrett,  8  Grecnl.  (8  j  Hing.   N.  C.   a)8i   Trimbey  v. 

Me.J  353:    Rand    v.   Hubbard,   4    Mete.  1  Bing.  N.  C.Ki. 

^Ma^.)  IM,  2t&,  150 ;   Harper  v.  Huilei,  %  Gilmin  v.  KEng,  *  Cr.  C.  C. , 

»  I'et.  (Ur.S.)  339;  Trecothick  v.  Aaslin,  Thaa.a  note  made  in  I^ouisiatu 

4  Mawm,  C.  C.  16)  Hulhwaite  v.  Phaise,  in  Miiisissippi.  and  there  indone 

I  Man.  <)[  Or.  159, 164;  Kawlinsont'.  Slune,  sued  in  the  funner  bUle.  is  gtn 

3  Wilson,  I :  a.  c  I  Str.   iz6o ;  Trimbcy  the  law  of  the  latlei.     Urabmon  t 

V.  Vignier,  I   Bing.  N.  C.  151      Comtarf  9  How.  (U.  S.|  163. 

Steams  v.    Ilumham,   $   Greenl.   (5  Me.)  8  Ludlcn*  t:  Van  Rensselear, 

261  i  Thompson  v.  Wilson,  i  N.  \l.  191 ;  (N.  V.)  94;  Fant  -..,  Miller.  17  Ci 

Uixun  o.  Kaniiiay,  3  Cr.  {U.  S.)  319;  Pond  47. 

f.  Makeiwaix,  z  ^lelc.  (Mass.)  114;  Har.  4  llrabston!'.Gibson,9lIoir.() 

per  V.   butler,  i   Pet.   (U.  b.)  Z39.     fide  Where  there  is  a  jKirtial  failure  < 

"■A"*    14,    ■>  e   (])•   (a),   "Si/ir  by  As-  eration,  arising  out  of  an  inhrmii 

siCNBBuK  Administrator."  poraneous  with  the  execution  of 

But  this  rule,  it  seems,  does  not  apply  to  another  Stale,  bv  whose  laws  an 

bonds.     Whyte  I'.  Kose,  3  Q.  R  qo?.  defence    in    such   caie   is  teseti 

Where  an  administrator  has  obtained  a  against  sulwequeni  tena  /Jt  ho 

judgment    in    a    domiciliary    court,   such  maker  can  avail   himself  in  Lot 

judgment  mav  be   made   the  basis  of  an  the  same  equity  against  such  holt 

action  by  such  administrator  in  a  foreign  the  mere  fact  (hat  the  maker  has 


,  where   the  debtor  resides   ur    has   accommodation  indorsements  to  1 

i.    I'almagc  v.  Chapel,  16  Mass.  71 ;    is  not  ground  for  allowing  a  set 

Smith  V.  Nicolis,  5  Bing.  N.  C.  108.  ment  of  the  accommodation  indi 


assets.    I'almagc  v.  Chapel,  16  Mass.  71 ;    is  not  ground  for  allowing  a 
Smith  V.  Nicolis,  5  Bing.  N.  C.  108.  ment  of  the  accommodation 

Where  the  Uxfmi  permits  the  assignee    must  be  shown.    Newton  v.  Cn 


name.  An.  67 

the  assignee  of  an  administrator  may  sue  5  Willis  v.  Cameron,   11  Abt 

in  his  own  name  without  the  administrator  Pr.  145. 

taking  out  ancillary  letters  of  adminlstra-  B  Hank  of  United  States  v.  D 

lion  in  such  place.     See  tiarper  v.  Butler.  Pel.  (U.  S.)  j6i. 

a  Pet.  (U.  S.)  239;  Talmage  v.  Chapel.  16  7  Such   notice  on  a  contract 

Mass.   71;    Rand  ;'.    Hubbard,    4    Mete.  West  Virginia  must  be  in  writiTw 

^Mass.)  151,  rs.t,  159;  Trecothick  r.  Aus-  v.  Tenant  (Pa.),  I  Cent.  Rep.  596 
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2.  Bills  of  Exchange,  Drafts,  Check,  etc. — a.  Lawgov- 
•.ming. — The  operation  of  a  bill  of  exchange  is  governed  by  the 
law  of  the  State  where  it  was  made  and  is  payable,*  rather  than 
by  that  of  the  State  where  suit  is  brought;"  or  that  of  the  State 
in  which  the  consideration  may  have  arisen.* 

b,  Wliat  a  Foreign  Bill.  —  A  bill  oE  exchange  drawn  in  one  of 
ihe  Slates  of  the  Union  on  a  person  in  another  is  a  foreign  bill, 
and  lo  be  treated  as  such.  In  this  respect  the  States  of  the  Union 
are  to  be  considered  as  States  foreign  to  each  other,  though 
they  are  otherwise  as  to  the  purposes  of  the  federal  constitution.' 

c.  Bills  drawn  in  One  State,  and  accepted,  indorsed,  or  discounted 
in  Another.  —  Bills  are  demand  contracts  of  acceptance  in  the 
place  where  they  are  inade>  and  where  they  are  to  be  perioimcd.* 

IBM  «hcie  an  Kcepunce  of  a  draft  another.aresofar  foreign  bills  astarender 

diMd  in  one  State,  drawn  1w  a  resident  of  their  nutarial  pioiesti,  made  elsewhere,  ad- 

■uch  ^laie  on  the  resident  ai  another,  and  tnissible  in  the  courts  of  Louisiana  withoot 

liT  Ihe  litter  accepted  wilhout  funds,  and  further  proof;  but  notice  lo  drawers  or  in- 

^n\i  (or  ifae  accommodation  of  (he  for-  duraers  must  be  proved   by  ordinary  e*i- 

ncr,  and  then  returned  to  bim  to  be  nego-  dence.    Ijchncider  v.  Cochrane,  9  La.  An. 

lined  In  the  State  where  he  resides,  and  z_^5. 

'be  pcucceds  to  be  used  in  his  business  And  it  is  said  that  a  bill  drawn  in  His- 

ticn,  he  to  provide   for  its  payment,  is,  sissippi,  payable   in  New  (.trleans,  is  not 

liif  I  il  hu  been  negotiated,  and  is  in  the  subject  to  the  statutes  of  Misaissippi  rela- 

luiKb  of  a  ioibi  fi£  holder  [or  value,  and  tive  10  bills  of  exchange,  but  is  governed 

—^-■---                              •              j^  by  the  general  principle  of  commercial  law. 

the  KellowH  f.   Harris,  10  Miss.  (II  iimede  & 

by  ti.Ufa. 

ay-  S  Lewis  v.  Owen,  4  Itam.  &  Aid.  Gu. 

re-  A  bill  of  exchange  drawn  in  one  hiate, 

^t.  and  accepted  in  another  Slate  for  the  ac- 

17 ;  commodalion  of  the  drawer,  and  negotiated 

aw-  in  the  latter  State,  is  to  be  governed  by  the 

40:  law  of  the  latter  State;  and  if  void  liv  its 

ler-  usury  laws,  an  action  cannot  be  sustained 
gainst  Ihc  drawer  in  the  courts  of  the 
Slate  in  which  the  bill  was  drawn.     Davi* 

the  V.  Clemson,  6  McL.  C.  C.  6zz.     And  a  di»- 

the  charge  under  Ihe  insulvent  law  of  the  latter 

or  Slate  will  not  discharge  the  obligation  o( 

the  the  contract..    Springer  7'.  Foster,  I  Story, 

I  lo  C.  C.  383.      Vide  supra.  \\   II,  "  EffKCT 


ted  particularly  c,  e.  f,  and  g. 

Where  a  bill  of  exchange  is  drawn  in 

the  Chicago  upon  a  firm  in  St.  Louis,  and  is 

ex-  orally  accepted  by  a  member  of  such  firm, 

ory  then  present  in  Chicago,  the  validity  oi  the 

by  acceptance  is  to  be  determined  by  Ihe  law 

V.  of  Illinois,  and  by  that  law  3  parol  accept- 
ance is  valid,  and  a  parol  promise  to  accept 

71;  is  an  acceptance.     Scudder  i>.  Union  Nat. 

ink  Itank,  91   U.  S.  406.     And  where  a  bill  of 

S.)  exchange   was   drawn  t>y  the    defendant, 

(N.  abroad,  on  himself  in   Philadelphia,   and 

tj  was  afterwards  accepted  by  him  at  the  lat- 

,  35  ter  place,  and  subsequently  protested  for 

r,  t  non-payment,  jt  was  held  that  the  bill  was 

70.  governed   by  the    laws  of    Pennsylvania. 

,■  in  C;olden  v.  Prince,  3  Wa*h.  C.  C,  313. 
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Where  a  bill  is  made  in  one  State,  but  by  its  terms  or  legal 
is  payable  in  another,  the  law  of  the  State  where  it  is  p: 
determines  its  effect,  rather  than  that  of  the  State  where 
made ;  ^  but  the  liability  of  the  drawer  of  a  bill,  payable  in  ai 
State,  is  governed  by  the  law  of  the  place  where  it  is  draw 
by  that  of  the  place  where  it  is  payable."  And  an  accepta: 
said  to  be  governed  by  the  law  of  the  place  of  acceptance." 

If  the  acceptor  and  indorser  reside  in  different  States,  th 
tract  of  the  latter  is  governed  by  the  law  of  his  domicile ;  : 
that  required  presentment  to  charge  him,  he  is  not  liable  w 
it,  even  if  dispensed  with  by  the  law  of  the  acceptor's  domii 

It  is  said,  that,  where  a  bill  is  drawn  in  a  foreign  countr 
indorsed  by  one  who  resides  there,  the  indorser  is  answera 
the  holder  only,  according  to  the  laws  of  that  country;* 
seems  that  the  indorsee  of  a  bill,  drawn  in  a  French  West 
island,  on  a  house  in  Bordeaux,  payable  a  certain  number  ol 
after  sight,  and  transferred  in  New  York,  need  not  present 
payment  after  protest  for  non-acceptance,  not  with  standin 
provisions  of  the  French  Commercial  Code.* 

Bills  drawn  for  discount  are  governed  by  the  law  of  the 
where  they  are  discounted,  for  they  had  not  validity  until  thi 

d.  Acceptance.  —  It  has  been  said  that  the  effect  of  an  a 

A  promise  made  in  New  York  to  accept  and  validity  of  the  indorsement,  as 
a  bill  of  exchange,  is  governed  by  the  law   the  indorsee  and  (he  dra' 


of  that  State,  notwithstanding  it  is  to  be  Vendyres,  19  N.  V.  436;  1. 
performed  abroad.  .Scott  f,  rilkinglon,  15  (N.Y.IiSli  Bright  r.  luds 
Abb.  (N.  Y.)  Pr.  jSo.  (N,  Y,)  ag.     See,  also,  Willis 


Where  the  drawee  of  a  bill  of  exchange.  1  Mete.  (Mass.)  81: 

residing  in  New  York,  writes  a  letter  there  Mow.  [U.  S.)  262. 

to  the  drawer,  who  resides  in  Massachu-  And  where  bills  were  accepted, 

setts,  accepting  the  bill,  which  was  drawn  in  London,  on  a  promise  to  provic 

in  Massachusetts,  the  contract  of  accept-  to  meet  them,  the  contract  was  bel 

ance  is  made  in  New  York,  end  is  governed  governed  by  the  law  of  England 

by  the  law  of  that  State,  and  the  bit)  must  bridge  v.  Wilcocks,  Bald,  C.  C.  sj 


be  presented  there  to  the  acceptor  for  pay-'      S  Allen  i'.  Merchants'  Bank,  i 

__._.      ,„ .__,.__,..   T  j^etc.    (N.  Y.)  Its:  Cowperthwaitep.  Sh. 

Sandf.(N.Y.)4i6i  s.  c,  3  N.  Y.  2- 
1  Gaylwd  v.  Johnson,  «  Met.  C.  C.  448 ;    roll  i..  Upton,  1  Sandf.  (I^  Y.),  17 1 


Pryor  v.  Wright,  14  Ark.  1S9)  Smith  v.  ford  v.  Branch  Bank,  6  Ala.  I 

Mead,  3  Conn.  253 ;  Tillotson  v.  Tiliotson,  Craig,  10  Iowa,  461 ;  Hunt  v. 

34  Conn,  335 ;  Tyler  v.  Trabue,  S  B.  Mon.  Ind,  33, 

(Ky.)  3o6niank  of  Orange  Co.  v.  Colby,  S  Kelly  v.  .Smith,  I  Mete  (Ky.) 


Mead,  3  Conn.  253 ;  Tillotson  v.  Tillotson,  Craig,  10  Iowa,  461 ;  Hunt  v.  Star 

-  "---    -15;  Tylert-.T-"^   -  "  "  "  '-^   " 
IJai'      '  ~ 

^  701;  Freeman's  Bank  v.  Ruckman,  t6  acceptance  require! 


34  Conn,  33s ;  Tyler  v.  Trabue,  S  B.  Mon.   Ind,  33, 
■ICy.)  306;  Bank  of  Orange  Co.  v.  Colby,       >  Kelly 
I  N.  H.  jm;   Peck  v.  Hibbard,  16  Vt.       Thus,  where  the   law   of  the'j 


I.  (Va )  116;  Boyce  v.  Edwards.  4  Pet.  acceptance  of  a  bill  presented  bel 

(U.  S.|  III!  Hunt  f.  Standart.  rj  Ind.  33;  turity,  an  omission  to  notify  will 

Frazier  v.  Warfield,  17  Miss.  (9  Smed.  &  excused,  because,  by  the  law  of  tl 

M.)  210;  Cooper  v.  Waldcgrave.  2  Beav.  where  the  bill  was  presented,  notice 

282;  Kearney  v.  King,  t  Barn.  &  Aid.  30T ;  acceptance  is  unnecessary.     Allen 

Spowlef.  Ugge,  I  Bam.  &  Cress.  ilS;  Don  chants'  Bank,  21  Wend.  (N.  Y.)  ii 

V.  Lippmann,  5  Clark  &  Finn,   t,  12,  13.  4  Musson  ».  Lake,  4  How.  (U.  i 

Campare  Raymond  v.  Holmes,  1 1  Tei.  54.  S  Powers  v.  Lynch,  3  Mass.  77. 

But  it  has  been  held  in  New  York  that  6  Vet  it  is  held  that  the  payee  D 

an  action  upon  a  bill  of  exchange  payable  form  to  the  French  law,  in  order  to 

in  that  State,  but  drawn  and  indorsed  in  a  his  clainis  against  the  drawer.    A 

foreign  country  or  another  State,  the  taw  Sheldon,  1 
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anee  is  always  to  be  determined  by  the  laws  of  the  place  where  it 
is  made ; '  but  the  better  doctrine  appears  to  be,  that  the  accept- 
ance of  a  bill  of  exchange  is  governed  by  the  laws  of  the  State  or 
fJace  wherein  the  bill  is  made  payable.* 

t.  Tramfer.  —  The  mode  of  transferring  a  bill  of  exchange,  pay- 
able in  a  specific  country  or  Statff,  is  governed  by  the  laws  of  that 
country  or  State,* 

/  Pretest  and  Notice  of  Dishonor.  —  Bills  of  exchange,  when 
dishonored,  should  be  protested  by  the  holder,  and  due  notice 
thereof  given  to  all  parties  interested.  The  common  law  requires 
the  protest  to  be  made  and  the  notice  given  at  the  time^  in  the 
manner  and  by  the  persons  prescribed  in  the  place  where  the  bill 
is  payable* 

Protest  is  not  necessary  on  the  dishonor  of  a  bill  drawn  in  one 
State,  payable  in  another,  except  to  support  the  claim  to  statutory 
ilamages." 

f.  Days  of  Grace.  —  It  is  almost  an  universal  custom  amongst 
civilized  nations  to  allow  some  time  beyond  the  period  fixed  for 
the  payment  of  negotiable  instruments.  This  period  of  indulgence 
i)  commonly  known  as  "days  of  grace."*     The  law  of  a  place 

1  Sec  Shanklin  v.    Cooper,   8    BlackE.  penaed  with,  are  incidenis  of  the  original 

llndltr;  Rothjchildi'.  Currie,  i  Q.  B.  43;  contract,  which  are  governed  by  the  laws 

HirKhfeld  v.  Smith,  L.  K.   i   C.   P.  344.  of  the  place  where  the  bill  is  drawn.    See 

Cmfart  Hunt  s.  Slandart,   15   Ind.  33:  Aymar  v.  Sheldon,  \i  Wend.  (N.  Y.)  439: 

.'^hcirtv.Trabue,4 Mete. (Ky.)  199;  Cartiite  Carlisle  t:  Chambers,  4  Bush.  |Ky.)  273: 

:  Chinben,  4  Bush  |Ky.),  173.  Short  v.  Trabue,  4  Melc.  (Kv.)  299;  Hunt 

I  Fiaiieri'.  Wartield,  17  Miss.  (9  Smed.  v.  Slandart,  15  Ind,  33;  Shanklini;.  Cooper, 

i  Ml  2M;  Bainbridge  v.  Wilcox,  I  Baldw.  S  Klaclcf.  (Ind.)  41 :    Hirschfeld  v.  Smith, 

<^'C,  S36.    Compart  Muon  v.  Uou:iay,  35  L.  R.  1  C.  P.  344;  Rothschild  i'.  Curtie,  i 

'11.(14;  Grimshaw^.  bender,  6  Mass.  \tn.  Ad.  &  El.  N.  S.  43.    The  reason  is  said  to 

1  Evecell  v.  Vendyres,  25  Barb.  (N.  V.)  be,  because  they  constitute  implied  condi- 

'i'-X  lions,  upon  which  the  liability  01  the  drawer 

1  See  Thorp  v.   Craig,    10  Iowa,  461 ;  is  to  attach  according  to  the  Ux  Uri  cen- 

Arnuri'.  Sheldon,  iz  Wend.  (N.  Y.)  439;  Inului ;  and  that  if  the  bill  is  negotiated, 

Cobli  V.  Litchfield,  5  Scld.  (9  N.  Y.)  279;  the  like  responsibilily  attaches  upon  each 

HaiHZ'.Standart,  I5lnd.  331  Short  ».lra.  successive  indorser,  according  to  the  law 

lintiH  Ueic  (Ky.)  199;  Carlisle  v.  Cham-  of  Ihe  place  of  his  indorsetnenl,  each  in- 

''n.4  Bush  (Ky.),  273:  Shanklini'.  Cooper,  dorser  being  treated  as  a  new  drawer.    See 

X  Hlickf.  (Ind.)  41 ;  She- rill  I'.  Hopkins.  1  Rothschild  i',  Currie,  1  Ad.  &  El.  N.  S.  43; 

'^ow.  IN,  V.)    103:    Uoyce  f.    Edwards,  4  Baltmgalls  i:.  Gloster,  3  East,  481. 

fii.  (IJ.  S.)  Ill;  Ticknor  v.  Roberts,   11  It  is  said  that  a  note  payable  in  France, 

Ij-  14;  Bank  of  Rochester  v.  Gray,  2  hlill  though   drawn  in  England,  is.  in  English 

<^^  V.I227;  Robinson  v.  Bland,  r  Black,  practice,  a  foreign  bill ;  and  that  notice  of 

lU.  S.j  2^;  Emory  I'.  Greenough,  3  Ual.  dishonor  according  to  the  French  lawwill 

"''■S-l  370,  note;  SmHh  k.  Smith,  1  Johns,  be  suflicienl.     See  Hirschfeld  f.  Smith,  11 

IN.  V.)  235;   Thomijson  v.   Ketcham,   8  fur.  N.  S.  523;  s.  c,  L.  K.  (  C.  P.  344;  35 

JAns.  IN.-^t.)  190:  karrison  v.  Slerry.  5  L  I.  C.  P.  .77  ;  1  H.  S  R.  284.       "^    "" 

<-r.  (U.  S.),  289;  Slocum  v   Pomeroy,  6  Where  a  bill   was   drawn  and  dated  in 

I'   lU.  S.)   211;   Lanuss«  v.   Barker,  3  Philadelphia, by  C.&  H.,residentsof  Mont- 

nhciL  (U.  S.)  loi,  1461   Melan  v.    Fitz  gontery,  Alabama,  apon  a  lirm  in  Mobile, 

[uies,  1   Bos.  &   P.   13S;   Rothschild  v.  a  protest  of  an  Alat»ma  notary  under  seal, 

COTic,  I  Ad.  &  El.  (N.  S.)  43i   Hirsch-  staling  that  he  had  notified  the  drawers, 

KM  s.  Smith,  t„  R.  I  C.  P.  344 ;  Balllngalls  was  held  not  sufficient.    Filler  v.  Morris. 

»  Glower,  3  East.  481.  6  Whart.  (Pa.)  406. 

Bat  it  is  said  that  the  necessity  oE  a  de-  9  M'Murchey  v.  Robinson,  10  Ohio.  496. 

■and  and  protest,  and  Ihe  circumstances  6  The  period  allowed  as"  daysof  grace  " 

"nder  which  notice  may  be  required  or  dis-  is  different  in  different  nations,  vaiying  in 
3  C.  of  L.— 3S                                  693 
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where  a  draft  is  made  payable  governs  as  to  its  being  payab 
or  without  grace.' 

k.  Action  on.  —  For  purposes  of  jurisdiction,  "the  ca 
action  "  upon  a  bill  of  exchange  arises  at  the  place  wher 
made  payable,  by  the  drawer  and  acceptor,  though  both  re 
another  jurisdiction.*  It  is  not  necessary,  in  order  to  sust 
action  by  an  indorser,  to  recover  the  amount  paid  by  him  on 
up  a  bill  of  exchange,  that  the  bil)  should  be  indorsed  in  bh 
the  holder,  to  whom  the  payment  was  made.'  But  whe 
accepts  a  bill  without  funds  of  the  drawer  in  his  hands,  he 
sue  the  drawer  until  he  has  paid  the  bill,  or  has  done  som 
equivalent  to  payment,  or  is  in  confinement  under  a  capias  t 
isfaciendum  at  the  suit  of  the  holder.* 

The  holder  of  a  draft  has  been  held  entitled  to  recover  a  s 
sum  of  money  paid  to  the  drawer  for  the  express  purpose  of 
up  said  draft,  notwithstanding  the  money  had  been  trans 
though  after  a  demand  for  payment,  to  the  trustees  of  the  ba: 
drawer." 

If  a  bin  single,  executed  in  Tennessee,  payable  in  New  O 
is  negotiable  and  negotiated  in  Tennessee,  the  holder  is  e 
to  maintain  an  action  thereon,  without  regard  to  its  negoti 
by  the  laws  of  Louisiana.* 

The  holder  of  a  bil!  may  sue  the  indorser  in  a  federal 
after  protest  for  non-acceptance,  though  such  suit  be  forbid 
the  State  law.' 

(l)  Action  by  Indorsee. — On  a  bill  of  exchange,  paya 
order,  drawn,  accepted,  and  payable  in  one  country,  an  in 
can  maintain  an  action  against  an  acceptor  on  it  in  that  c( 
though  by  the  law  of  another  State,  where  the  indorser  : 
dorsee  were  domiciled  at  the  time  of  the  indorsement,  such 
could  not  be  maintained.* 


(5(h  Am.  cd.),  234,   235;  Chitty  on   llills,  S  Selicman  v.   Wetis,   \^   Blali 

407.  s.  c,  I  ted.  Rep.  302 ;  9  Repr.  jw 

1  Roiren  v.  Kewell,  5  Sandf.  (N.  V.)  326;  6  WootU  v.  Ridley,  ■  I   Humptt 

s.c.,8  N.  V.  190;  2  Duet  (N.  v.),  584:  13  194- 

N.  V.  290;  Thorp  V.  Craig,  10  Iowa.  461 ;  7  Watson  i^  Taiptey,  iS  How 

Thorne  v.  Walkins,  2  Ves.  3c.  517. 

A  bill  of  exchange  payable  at  sight  in  9  Robertson  v.  Bardekin,  I  Ro 

New  York  was  sued  upon  in  Wisconsin  ;  Cas.  811;  &  c,  6  Dunl.  B.  &  M. 

and  the  court  held  that  since  i(  was  a  UN  la  Chaumette  i'.  Bank  eA  Enalan< 

which  in   Wisconsin  would  carry  days  of  C.   20S;  s.   c„  1   B.  &  A.  385; 

grace,  in  the  ab^icnce  of  proof  to  (he  con-  Tucker,  L.  R.  3  Q.  B.  77 ;  s.  c,  8 

tcary,  it  must  be  presumed  that  it  would  do  830. 

likewise  in  New  York,  and  that  protest  of  The  payee  or  indoracr  of  a  bi 

non-paynient  on  the  day  of  its  first  present-  change  may  mainlarn   an   action 

ment  was  premature,  and  would  not  hold  againstthewxeptor,  the  bill  beinge 

nn  indorser.     Walsh  i'.  Uart,  11  Wis.  635.  to  be  (or  value  received.    From 

%  Bank  of  Commerce  v.    Rutland   and  nature  of  the  tngagemeni  of  ac 

Washington  Railroad  Co.,  10  How.  (N.  Y.)  there  is  a  direct  and  immediate 

Vx.  I.  between  the  parties  on  acccpan< 

S  r^lmet  f  RliKht.  -  Wash.  C.  C.  96.  not  a   collateral  e 
5H 
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The  liability  of  the  indorser  of  a  foreign  bill  to  the  indorsee  if 
governed  by  the  law  of  the  place  where  the  contract  of  the 
indorsement  was  made,  though  by  the  law  of  the  place  when 
the  instruntent  was  drawn  and  made  payable,  he  may  have  nc 
recourse  against  the  drawer,  in  consequence  of  the  omission  ol 
the  indorsee  to  comply  with  the  requirements  of  the  foreign  law.' 

i.  Interest.  —  The  cirawer  of  a  bill  is  liable  only  for  the  rate  ol 
interest  fixed  by  the  law  of  the  place  on  which  it  is  drawn,*  unless 
it  was  drawn  with  a  view  to  another  place.' 

The  indorser  of  a  bill  of  exchange  is  liable  for  interest,  accord 
ing  to  the  law  of  the  place  on  which  it  is  drawn.* 

/  Damages.  —  Damages  on  a  bill  are  to  be  assessed  ac(tording 
to  the  law  of  the  place  where  the  bill  was  drawn,  unless  it  wa; 
drawn  with  a  view  to  another  place;'  and  each  indorser  on  the 
bill  is  liable  in  damages  thereon  according  to  the  law  of  the  place 
where  the  indorsement  was  made.* 

Where  a  bill  is  drawn  payable  out  of  the  State,  though  all  th< 

<lebto(  another,  but  a  direct  and  absolute    Page,  14  Mo.  6;;  Page  v.  Page,  14  Ho 

ingigcment  to  pay  the  money  to  the  holder    595  :  Bouldin  11.  Pasc,  24  Mo.  594. 

•(iKe  bill.     The  liability  of  the  acceptor        Thus,  where  a  bill  was  drawn  in  Naisau 


.  like  ihal  of  the  maker  of  a  note;   by  a  resident  in   Charleston,   on   anolhei 
ind  i(  debt  lies  against  Ihc  latter,  (here  is    resident  of  that  city,  and  by  him  accepted 


in  why  it  should  be  denied  against    but  not  paid,  it  «;as  held  (hat  neither  the 
ler.    Raborg  v.  Peyton,  2  Vvheat.   drawer  nor  acceptor  was  liable  for  damage! 
(U.  S.|  ■^^■,  Kirkmanf.  Hamilton,  6  Pet.   beyond  the  interest,  in  a  suit  brought  ii 


lU.  S.)  za  Charleston.     Bain  v.  Ackworlh,  I  Treadw 

1  Avmar  v.  Sheldon,  iz  Wend.  (K.  V.)  (S.  C.)  Const.  107;  M'Candlish  v.  Cruger 

<39:  and  see  Cowperthwaile  v.  Sheffield,  i  Hay.  (S.  C.)  377. 

jN.  y.  143.  8  see   Powers  v.   Lynch,   3  Mass.  77 

1  Hoycev.  Edwards,  4  Pet.  (U.  S.)  111;  Prentiss  v.  Savage,   13  Mass.  10,  ^x,  34 

Lanusse  v.  Barker,  3  Wheat.  (U.  S.)  lot ;  Williams  v.  Wade,  1  Met.  (Mass.)  8i.  83 

Bank  of  the  United  Stales  n.  Daniel,  Ti  Depau  v.  Humphreys,  jo  Martin  (La.),  i 

Ptt.(U.  S.)33;  Andrews  v.  Pond,  i\  Pet.  14,  15:  Hicks  v.  llrown,  12  Johns.  (X.  Y.] 

<li.  S.|  651   Bank  of  Illinois  v.  Brady,  3  142 j  Shanklin  K.Cooper,  8  BlackL  (Ind.l 

McL  C.C.  26S.  41 ;  Slacum  f.  Pomery,  6  Cr.  \M.  S.)  Jii 

*  Winthrop  v.  Pepoon,   1   Bay.  (S.  C.)  Lenox  v.  Wilson,  r  Cr.  C.  C.  170;  Trim 

t6S;  Anon,  x  IFayw.  {N.  C.)  zSo;  Scher-  bey  v.  Vignier,  I  Bing.  N.  C.  151,  \l%  iGo 

merhorn  i-.  Pelham,  Cam.  &   N.  (N.  C.|  llirschfeld  v.  Smith.  L.  K.  I  C.  P.  340 

4j2 ;  Foden  v.  Sharp,  4  Johns.  (N.  V.)  183 ;  Rothschild  v.  Currie,  I  Q.  B.  43.    Cimipan 

Hiielhursl  v.   Kcan,  4   Yeales  (Pa),  19;  Hunt  v.  Slandart,  15   Ind.  33;   Short  v 

Bojce p.  Edwards,  4  Pel.  (U.  S.)  123;  Gol-  Trabue, 4  Mel.  (Ky.)  399:  Carlisle  ».  Cham 

(kn».  Prince,  3  Wash,  C.  C.  3r6;  Price  v.  bers,  4  Bush  (Ky.f,  273. 

Pige,  24  Mo.  65;   Page  v.  Page,  14  Mo.  This  doctrine  is  said  to  be  in  entire  con 

K)J:  Boutdin  v.  Page,  24  Mo.  504.  formily  with  the  general  rule  that  the  law 

Where  a  contract  lo  accent  Dills  of  e«-  of  the   place  of    payment   is   to  govern. 

and  the  bills  because  each  successive  indorser  does  noi 

pon  a  person  contract  to  pay  the  money  in  the  foreigr 

icid  that  the  place  on  which  the  bill  is  drawn,  but  onl; 

erned  by  the  to  guarantee  its  acceptance  and  |>aymenl 

were  drawn,  in  that  place   by  the  drawee ;  and  upor 

S.J  rtl.  default  of  such  acceptance  and  payment 

t.  85.  upon  due  nolicc.  tu  reimburse  the  notdei 

Bay.  (S.  C)  in  principal  and  damages  al  the  place  where 

2jfo;  Scher.  they  respectively  conltacted.     See  Power; 

,  (N.  C.)  45Z )  V.  Lynch,  3  Mass.  77  ;  Prentiss  v.  Savage. 

I^.   Y.)   183;  1 3  Mass.  20, 24  j  1 1  ickii  z-.  Brown,  I  a  Johns 

(Pa.),  19;  (N.  Y.)  142;   Uundas  v.   Bowlei.  3  McL 

<  V  I.,.,.  (•   (•    .r^.  ttnit.w  „  Urn— .^_  J  Eaai,  124 
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parties  thereon  reside  in  the  State,  on  protest  for  non-payment^ 
the  drawer  is  liable  for  damages  as  on  a  bill  drawn  on  a  payee 
resident  out  of  the  State.* 

k.  Defences.  —  Where  the  holder  of  a  bill  of  exchange  proves- 
the  debt  against  the  estate  of  the  acceptor  under  proceedings  in 
insolvency,  in  another  State,  whereby  the  debtor  is  absolutely 
discharged,  and  receives  a  dividend  thereon,  he  thereby  discharges 
the  drawer.*  And  it  has  been  held,  thai,  where  a  bill  is  drawn  in 
Mississippi,  no  matter  where  it  is  payable,  the  drawer  may  set  up, 
even  against  an  innocent  holder,  that  there  was  no  consideration, 
as  that  defence  is  allowed  by  Mississippi  Revised  Code,  art.  2, 

3SS.' 
3.  Checks.  —  It  seems  that  the  execution  of  a  check  in  the 

ordinary  form,  not  describing  any  particular  fund,  does  not  operate 

as  an  assignment,  equitable  or  otherwise,  of  funds  in  the  hands  of 

the  drawee,^  although  a  special  designation  of  the  fund  will  so  oper- 

It  has  been  held  also  not  to  be  a  depar-  drawn  in  Kentucky  on  persons  out  of  that 

ture  from  the  rule  to  hold  that  the  time  State,   which    were  returned  unpaid,  has 

when   the  payment  of  such   a  bill   is  to  been  held  not  to  apply  to  a  bill  drawn  in 

accrue,  is  to  be  determined  accoc^Jing  to  the  that  State,  all  the  parties  to  which  are  citi* 

law  of  the  place  where  the  bill  is  payable,  zens  and  residents  of  that  State,  although 

because  such  is  the  proper  interpretation  made  payable  in  New  Orleans.     Clay  v. 

of  the  contract,  accordm^  to  the  rules  of  Hoi)kins,  3  A.  K.  Marsh.  (Ky.)  485;  Hank 

law,  and  the  presumed  mtention   of  the  of  United  States  v.  Daniel,  12  Pet.  (U.S.) 

parties.    See  Vidal  v.  Thompson,  1 1  Mar*  32. 

tin  ( La.),  23,  24.  The    Tennessee    act    of    1827,  ch.     14 

AVhere  a  bill  was  drawn,  accepted,  and  (Schermerhorn    z:   Pelham,  Cam.    8c    N. 

transferred  in  the  State  of  New  York,  the  (N.  C.)  452),  provides  for  the  allowance  of 

acceptance  of  which  was  obtained  by  fraud,  three  per  cent  damages  on  bills  of  exchange 

and  without  consideration,  but  the  holder  "  drawn  or  indorsee  in  this  State  on  anv 

took  dofia  fide^  without  any  knowledge  of  persons,  etc.,  of  or  in   any  other  State.**" 

the  fraud ;  in  an  action  brought  in  Connec-  The   mere    fact  that  a  bill  is  payable  in 

ticut  on  such  bill,  against  t^e  acceptor,  it  another  State  has  been  held  not  to' bring  it 

was  held  (i)  that  the  rule  of  damages  was  within  this  statute.     Cox.  v.  Uank  of  Ten- 

to  be  in  conformity  with  the  law  of  New  neasee,  3  Sneed  (Tenn.),  140. 

York;   and  (2)  that,  by  the  law  of  that  8  Gardner   v.    Lee*s    Bank,    11    Barb. 

State,  the  plaintiff  was  entitled  to  recover  (N.  Y.)  558.     Vide  infra,  11,  n  a,  "Par- 

all  that  he  had  actually  paid  for  the  bill,  TiciPATtoN  in  Bankrupt  Proceedings.* 

but  nothing  more.      Roe   v.  Jerome,   18  8  Wood  v.  Gibbs,  35  Miss.  559. 

Conn.  138.  4  See  Attorney-General  t/.  Insurance  Co. 

In  a  suit  in  New  York  against  indorsers,  71  N.  Y.  325  ;  Vreeland  v.  Blunt,  6  Barb, 

on  a  bill  drawn  at  Mobile,  payable  in  Lon-  (N.  Y.)  182 ;  Rogers  v,  Hosack,  18  Wend, 

don   in  sterling  money,  ine  indorsement  (N.  Y.)  319;  reversing  s.  c,  6  Paige  Ch. 

having  been  made  at  Mobile,  damages  are  (N.  Y.)  415;   Murray  v.   Judah,  6   Cow, 

recoverable  according  to  the  statutes  of  (N.  Y.)  484 ;  Lunt  z/.  Bank  of  North  Amer- 

the  Stale  of  Alabama;  and  in  the  absence  ica,  49  Barb.  (N.  Y.)  221 ;  Duncan  v.  Bcr- 

of  proof  of  those  statutes,  the  court  directed  lin,  60  N  Y.  151,  153;  Tyler  v.  Gould,  48 

damages  according   to  the  law  merchant,  N.  V.682;  i^tna  National  Bank?/.  Fourth 

which  simply  gives  re-exchange;  and  the  National  Bank^  46  N.  Y  83;  Randolph  & 

rate  of  exchange,  at  the  time  of  the  service  Co.  v.  Canby,  11  Nat.  Bankr.  Reg.  296; 

of  the  notice  of  protest,  being  at  par,  esti-  Burn  v.  Carvalho,  4  Myl.  &  Cr.  690;  Mal- 

mating  the  value  of  the  poufid  sterling  at  colm    v,  Scott,    3    Hare,  39;   Yeates    v. 

the  rate  fixed  by  the  act  of  Congress,  the  Groves,  i  Ves.  JK  280. 

sum  recoverable  was  turned  into  Federal  A.  collected  $11,072  for  6.,  and  sent  B. 

currency  at  that  rate      Cowperthwaite  v.  a  check  therefor  on  a  bank  on  the  sixteenth  • 

Sheffielcl,  i  Sandf.  (N.  Y.)  416.  day  of   the  month,  and   charged   himself 

1  State  Bank  v  Rodgers,  3  Ind.  53.  with  the  amount  In  his  account  with  the 

The  Kentucky  statute  of  1798,  giving  bank  on  that  day,  and  on  the  i8th  follow- 

ten  per  cent  damages  on  bills  of  exchange  ing  A.  had.onde{)osit  more  than  sufficient 
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ate.*  However,  it  has  been  said,  by  the  United  States  Circuit -Court, 
for  the  eighth  circuit,  that  the  rule  thus  broadly  stated  seems  to 
be  applicable  only  to  cases  at  law,  and  that  such  an  order,  as  soon 
as  notice  is  given  to  the  drawee,  works  an  assignment  in  equity.* 

It  was  recently  held  that  a  check  or  draft,  drawn  upon  a  fund 
more  than  sufficient  to  pay  it,  operates,  as  between  the  drawer 
and  payee,  as  an  equitable  assignment  of  the  amount  therein 
specified.* 

An  instrument  is  not  the  less  a  check  because  the  fact  is  appar- 
•ent  on  its  face  that  the  drawer  and  drawee  are  residents  of 
different  States.* 

4.  Letters  of  Credit. — Where  a  person  domiciled  in  one 
<:ountry,  and  having  his  place  of  business  there,  writes  a  letter  of 
credit,  addressed  to  a  person  or  firm  in  another  country,  it  being 
a  contract  to  be  executed  in  such  other  country,  it  must  be  gov- 
erned by  the  laws  of  that  country.*  Thus,  a  letter  of  guaranty 
written  in  the  United  States,  and  addressed  to  a  house  in  England, 
being  an  agreement  to  be  executed  in  England,  must  be  construed 
according  to  the  laws  of  that  country.®  In  Scott  v.  Pilkington^ 
a  merchant  domiciled  in  England,  and  having  his  place  of  business 
there,  gave  a  letter  of  credit  to  parties  in  New  York,  whereby 
they  were  authorized  to  draw  bills  of  exchange  on  his  house  in 
Liverpool,  for  a  given  amount,  which  letter  was  delivered  to  the 
•defendant  in  New  York.  In  a  suit  by  a  drawee  for  non-acceptance 
of  the  drafts,  it  was  held  to  be  a  contract  governed  by  the  laws  of 
New  York.®    And  a  letter  of  credit  given  in  Boston,  by  the  agent 

money  to  meet  the  check.     On  the  i8th  A.  8  Walker,  Ass.  v,  Siegel  (U.  S.  D.  C.)t  X 

made  an  assignment  for  the  benefit  of  cred-  Cent.  L.  J.  508.    See,  also,  Roberts  v,  Cor- 

itors  to  E.  and  F.,  who  immediately  ac-  bin,  26  Iowa,  315;  Fogarties  s/.  State  Bank, 

cepted  the  trust.     On  the  19th  the  bank  12  Rich.  (S.  C)  L.  518;  Munn  v.  Barch,  25 

received  notice  of  the  assignment.     On  the  111.  35. 

same  day  B.  received  the  check,  and  pre-  S  German  Sav.  Inst,  v,  Adae,  I  McC.  C. 

sented  it  to  the  bank  after  it  had  received  the  C.  501;  s.  c,  24  Alb.  L.  J.  234;  27  Int. 

notice.    Payment  was  refused.    Thereafter  Rev.  Rec.  311 ;  12  Rep.  381 ;  15  West,  Tur. 

the  bank  by  bill  of  interpleader  asked  the  467  ;  8  Fed.  Rep.  106.    See  Superintendent 

decision  of  the  court  as  to  the  disposition  v.  Heath,  2  McCafter  (N.  J.),  22;  Over- 

of  the  money.    £.  and  F.  claimed  it  all :  seers  of  the  Poor  v.  Bank  of  Virginia,  2 

B.  claimed  the  amount  called   for  by  his  Gratt.  (Va.)  544. 

check.    The  court  held  that  as  between  A.  4  Bank  v,  Coates,  8  Fed.  Rep.  540. 

and  B.,  the  check  operated  as  an  equitable  5  Russell  v,  Wiggin,  2  Story,  C.  C.  213; 

assignment,  and  that  the  amount  thereof  Bell  v,  Bruen,  i  How.  (U.  S.)  169;  Bank 

should  first  be  paid  to  B.  out  of  the  fund,  of  U.  S.  v.  Daniel,  12  Pet   (U.  S.)  54; 

and  the  balance,  after  payment  of  costs.  Bell  v,  Bruen,  i  How.  (U.  S.)  169;  s.  c, 

should  go  to  the  assignees,  and  that,  even  17  Pet.  (U.  S.)  169;  Scott  v,  Pilkington,  8 

if  the  check  were  not  an  equitable  assign-  Jur.  (N.  S.)  5C7 ;  s.  c,  2  Best.  &  S.  12. 

ment  of  the  fund,  the  same  decree  would  6  Bank  of  U.  S.  v.  Daniel,  12  Pet.  <U. 

be  proper  on  the  ground  that  A.  held  the  S.)  54;  Bell  v,  Bruen,  i  How.  (U.  S.)  169; 

fund  for  B.  as  the  proceeds  of  a  collection  s.  c,  17  Pet.  (U.  S.)  169. 

made  as  B.*s  agent.    German  Sav.  Inst,  v,  7  8  Jur.  (N.  S.)  5^7 ;  s.  c,  2  Best.  &  S.  12. 

Adae,  i  McC.  C.  C.  501;  s.  c,  8  Fed.  Rep.  8  On  the  same  pnnciple  it  has  been  held 

106,  24  Ala.  L.  J.  234 ;  27  Int.  Rev.  Rec  that  where  a  person  residing  in  one  State, 

311 ;  12  Repr.  385;  15  West  Jur.  467.  for  the  mere  accommodation  of  a  person 

1  See  Hall  v.  •  City  of  Buffalo,  i  Keyes  residing  in  another,  indorses  a  promissory 

<N.  v.),  193;  Harris  v,  Clark,  3  Comst.  (3  note,  not  intended  to  be  used  except  in  a 

N.  V.)  119.  third  State,  in  the  purchase  of  gooos,  that 
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of  a  London  banking-house,  authorizing  the  party  to  draw  ( 
principals,  is  governed  by  the  law  of  Massachusetts,  not  by  t 
England.* 

10.  Marriage  and  Divorce. —  i.  Marriage.  —  a.  Governed  I 
Lex  Loci.  —  The  validity  of  a  marriage  is  to  be  determined  I 
law  of  the  place  where  it  was  celebrated,'  and  all  rights  depe 
on  the  nuptial  contract  are  to  be  governed  by  the  lex  loci  co 
tus;^  but  the  mode  of  determining  whether  the  lex  loci  was 
plied  with,  is  necessarily  regulated  by  the  lex  fori.*' 

the  liability  of  the  indorser  on  snch  note  is  ally  married  in  Georgia  before  the  i 
to  be  tlelertnined  by  the  laws  of  ihe  Stale  of  the  act  of  1S66,  giving  married 
where  the  note  was  10  be  used,  and  not  a  separate  estate.  After  1866  : 
those  of  Ihe  Slate  where  the  inlorsemenl  moved  to  Alabama,  not  carrying  th 
was  made,  ijee  Lee  v.  Seileck,  33  N.  Y,  crty  with  her,  and  her  husband 
-  ■   rights   ove-  - 


6.}. 
I  R 


Crosby  r.  llerger,  j  Edw.  Ch.  (N.  V.)  538;  law  of  descents  of  that  State,  and  1 

Smith  f.  Woodworth,44  llarb.  (M.  V.)  19S.  a  statutory  trust  under  the  Alabai 

Under  the  law  of  Wurlemberg  a  citizen  as  might  liave  been  the  case  had  th 

cannot  contract  a  valid  marriage  but  with  eny  been  carried  into  that  Slate, 

the  consent  of  the  king.  Where  A.,a  citizen  v.  Pace,  71  Ga.  Z31. 
of  Wurlemberg,  went  to  Illinois,  and  there       The  rights  of  a  wife  as  creditor 

married  11.,  Ihe  marriage  being  a  legal  one  husband,  under  the  law  ot  France 

in  Illinois,  and  then  relumed  to  Wurtem-  the  marriage  was  contracted, conlir 

berg  with  his  wife,  and  became  di'miciled  attach  to   Ihe   properly  of   the   h 

there,  and  subsequently  the  marriage  was  where  he  abandons  her,  and  dies  dc 

declared  a  nultily.     A.  died,  leaving   real  in  a  Slate  of  Ihe  Union.    Bonatii'.  ^ 

esUle  in  Illinois,     In  an  action  it  was  held  24  N.  V.   157.    See  Vail  v.  Vail, 

Ihal   B.   had  no   rights   therein.     Roth  v.  (N.  Y.)  226.  "^ 

Roth,  10^  111.  3s;  s,  c,  44  Am.  Rep,  81.  4  Coujolle  v.  Feme,  z6  Marl).  . 

It  has  been  said  that  a  marriage  conlraci  177  ;  I'aiterson  v.  Gaines,  6  How. 

made  in  France, and  not  repiignani  to  New  5J0. 

York  laws,  will  be  recognized  as  a  valid       In  New  York  marriage  is  simply 

contract  there,  and  interpreted   according  contract;  and  if  a  resident   there 

to  the  French  laws.    Crosby  v.  Berger,  3  tracts  marriage  fier  veria  di  fireiei 

Edw.  Ch.  (N.  V.)  S38.  foreign  country,  with  another  cot 

Where  a  forcimi  statute  upon  the  sub-  person,  with  a  view  lo  a  further  re 

]ect  of  marriage  is  in  direct  onflicl  with  in  New  York,  the  presumptiim  is  i 

the  established  policy  of  a  Slate,  it  wilt  of  its  validity.     I^lynes  v.  McDer 

not  be  regarded  as  binding  in  the  courts  Abb,  (N.  Y.)  Pr.  N.  C.  gS. 
of  such   .State.     Philadelphia  :'.  William-        II.,  a  native-born  citizen  of  the 

son  (Pa.),  %>  Leg.  Int.  45  ;   %.  c,  5  Leg.  States,  went  to  England  in  the  %% 

GaE.41.    Ihus  it  was  held  during  the  daj-s  1S71.  and  there,  prior  to  May,  187 

of  slavery  that  a  statute  of  a  slave  State,  menced  an  illicit  intercourse  with  a 

forbidding  slave.s  lo  marry,  would  not  be  an    English    subject.       In    Mav,    li 

regarded  by  courts  where  the  marriage  was  gave  her  a  ring,  saying  thai,  it  shi 

foiid  at  common  law.      People  v.  Cooper,  wear  the  ting  and  be  true  lo  him,  h 

How.  IN-  V.)  Pr.  288.  consider  her  his  wife  as  much  as 

S  DecDuche  V.  Savatier.  3  Johns-  Ch.  had  been  married  in  church,  and 

IN.  V.)  190.  cepted  the  ring  on  these  condilioi 

Where  parties  marry  in  a  filate  of  the  from   Ihal  time  until  his  death  he 

Union,  but  enter  ints  an  ante-nuptial  con-  lived  and  cohabited  with  her.  in   E 

tract  with  reference  to  Ihe  laws  of  France,  in  the   apparent  relation  of  husba 

as  their  intended  domicile,  those  laws  must  wife,  until  his  death  in  1874,  inir 

govern  in  the  construction  of  the  contract  her  in  society  as  his  wife,  and  hav! 

so  far  as  their  rights  of  personal  proiMTty  dren  by  her.     In  June,  1871,  he  ti 

are  concerned-      Le   Breton  v.    Miles,  8  temporarily  to  Paris,  and  there  intJ 

Paige  Ch.  I N.  Y.)  161.     See  Ordronaux  v.  her  as  his  wife,  and  there  cohabit 

Rev,  3  Sand.  Ch,  (N.  Y,)  33,  her.      On   these   facts,  in  the  afan 

A  woman  entitled  lo  an  estate  in  person-  proof  of  a  marriage   in   Et^land 
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b.  Capacity  to  contract  Marriage.  —  As  a  general  rule,  the  capa- 
city or  incapacity  to  marry  depends  on  the  law  of  the  place  where 
the  marriage  is  contracted,  and  not  on  that  of  the  domicile  of  the 
parties.* 

There  are  three  theories  regarding  capacity  to  contract  marriage ; 
to  wit, — 

Pint,  That  matrimonial  capacity  is  determined  by  the  lex  loci 
contractus.* 

Secottd,  That  marital  capacity  is  to  be  determined  by  the  lex- 
domicilii.^ 

Third,  That  matrimonial  capacity,  in  home  marriages,  is  to  be 
determined  by  the  home  law ;  and  as  to  marriages  abroad,  by  those 
general  principles  which  concede  marital  opacity  to  all  persons 
of  puberty,  excepting  only  those  affected  by  the  impediments  of 
incest  or  polygamy.* 

c.  Marriage  of  Persotis  divorced  for  Adultery.  —  It  has  been  held,. 

ng  to  the  local  law,  and  of  the  marriiE^  which  the  parties  had  no  thought,  wonid, 
li*  of  France,  it  was  held,  (I)  that  the  if  this  view  olttain,  invalidate  the  marriage, 
iSicil  origin  of  the  intercourse  in  England  and  it  legitimatize  the  offspring.  Hut  a 
itboited  the  presumption  of  marriage,  more  serious  ubjccliun  would  be  the  valid- 
■hich  would  otherwise  have  arisen  from  iiy  which  would  thus  be  given  lo  Chinese 
Ibe  cohalnution  and  its  circumstance  ;  but  and  Mohammedan  polygamy.  To  main- 
iJhhat  the  jury  were  warranted  in  finding  tain  the  authoriiativene^  of  irx  lix  loci  ctn- 
ilit  there  was  the  reouiaiie  consent  in  irnclui  in  this  tespecl,  would  be  to  licen^K 
hri)  to  eiiaWiah  a  valid  marriage  accord-  polygamy  wherever  Chinese  and  Moham- 
irgiu  New  York  law,  and  that  the  chil-  medan  immigration  exists."  WharL,  ConA.. 
dier  of  such    marriage   were  entitled   to   L.  §  i6a 

irttrit  iheir  father's  real  estate  in  New  S  See  Lawrence's  Wheaton,  171;  West- 
Voik.  Ilyncs  I'.  McDermoit,  91  N.  V.  lake,  E'riv.  Int.  I^w,  g  346;  rhillimore,. 
4JI ;  s.  c  43  Am.  Rep.  677.  Int.   Ijw,  iv.  184 ;  Warrender  i-.  Warren- 

1  Ponsford  t>.  Johnson,  2  Blatchf.  C.  C.  der,  9  IlliKh,89;  .1.  c,  1  Claik  &  rinn.488; 
SI.  Brook  V.  Brook,  7  Jur.  (N.  S.)  422  (  s.  c,  9' 

I  Poniford  f.  Johnson,  2  Blatchf.  C.  C.  fl.  L.  Cas.  193;  Ia  Itretun  v.  Nouchet.  3 
;i;  Story,  Conn.  L.  %%  ilO'iis;  Bishop,  Martin  (La.),  60.  Csmpitre  Steveitiion  v. 
*w.  &  Div.  ch.  xxi,  1  Fcrgusson,  Mar.  &  Gray,  17  B.  Mon.  (Ky.)  T93;  Punsford  v.. 
li'''  397--J99-  Johnson,  i  Blatchf.  C.  C.  51. 

To  this  theory  Dr.  Wharton  interposes  There  are  said  10  be  two  serioun  obtec' 
Ikefollowing  objections;  to  wit,  {;)  "that  tions  to  adopting  this  doctrine  In  (he  IJnit- 
il  ii  admitted  to  be  subjecl  to  exceptions  ed  Stales,  because,  "  (1 )  it  would  make  the 
thich  destroy  its  applicability  to  the  ma-  validity  of  the  marriages,  in  the  United. 
jcrily  of  litigated  questions.  Thus,  mar-  States,  of  natives  of  other  countries,  de- 
[-]ges  which  by  our  laws  are  incestuous,  are  ]icnd  upon  (he  question  whether  such  per- 
TM  validated  by  being  performed  in  an-  sons  had  acquired  a  domicile  in  the  United 
nhcr  land  where  they  would  be  lawful ;  Slates ;  for  if  they  had  not,  they  would  be 
■nd  su  the  converse  is  true,  that  the  mar-  governed  by  the  laws  uf  ttieir  foreign  dumi- 
'ia{!e  in  ICngland  of  a  man  with  his  deceased  cile,  with  which,  especially  in  the  case  of 
witc'i  sister  would  be  recognized  as  valid  minors,  the  ilitficully  in  the  way  of  a  com- 
ix SDch  of  our  American  States  as  hold  pliance  would  be  almost  insuperable.  The 
mdi  a  marriage  to  be  legal.  Nor,  nnl-  mischief  wrought  by  the  adoption  of  such- 
withstanding  tlw  observations  frequently  a  principle  would  be  very  great.  Few 
thrown  out,  that  a  marriage  bad  by  the  lex  aliens  who  marry  in  this  country  could  be 
Ifi ttatrailui  \s  bad  everywhere,  is  it  lie-  sure  that  they  were  legally  married;  few 
licved  that  an  American  court  will  ever  descendants  of  such  aliens  Could  lie  sure 
Md  a  marriage  contract  abroad  to  be  ille-  of  their  legitimacy.  (2)  Another  objection 
|9l,  simply  because  the  consent  of  the  jiar-  to  such  adoption  of  llie  law  of  domicile  is, 
enls  was  withheld."  (2)  "The  risk  to  that  it  would  internationally  legalize  in 
■hich  it  exposes  marriages,  now  not  infre-  the  United  Stales  polygamous  mairi^es." 
Qucnl,  of  persons  travelling  abroad,  some  Whart.,  Conf.  L.  J  164. 
«fcct  in  (he  observance  of  local  law,  of       4  Whart.,  Conf.  L.  |  10,  118-131,  165. 
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but  on  this  point  there  is  much  conflict  of  opinion,  that  although 
a  person  divorced  from  a  first  wife  for  adultery  is  rendered  by  the 
law  of  the  place  incapable  of  contracting  a  second  marriage,  yet 
that,  if  he  enters  into  a  contract  of  marriage  in  another  State  where 
the  same  disability  does  not  exist,  the  marriage  will  be  valid. ^  And 
where  the  parties  resident  in  one  State,  to  avoid  the  laws  of  the 
place  of  domicile,  go  to  another  State  and  are  married,  the  mar- 
riage is  held  valid,  if  so  regarded  in  the  country  where  celebrated, 
both  in  America*  and  England ;'  and  if  invalid  there,  it  must  be 

1  See  Webb's  Elstate,  i  Tuck.  (N.  Y.)  which  State  prohibits  the  marriage  of  one 

f}z\   West    Cambridge    v.    Lexington,   i  having  a  ** former  wife  or  husband  living," 

ick.  (Mass.)  co6;  Decouche  v,  Savatier,  the  court  held  the  marriage  lawful,  and 

3  Johns.  Cb.  (N.  Y.)  190:  Dickson  t/.  Dick-  that  it  should  be  so  recognized  in  New 
son,  I  Yerg.  (Tenn.)  110;  PoAlford  z^.  John-  York.  Roberts  v,  Ogdensburg  &  Lake 
son,  2  lilatchf.  C  C.  51 ;  Conway  v.  tieaz-  Champlain  R.R.  Co.,  34  Hun  (N.  Y.), 
ley,  3  Hagg.  Eccl.  639.  32 j. 

Thie  rule  is  different,  however,  where       S  Decouche  v,  Savatier,  %  Johns.  Ch. 

parties  go  abroad  for  the  purpose  of  evad-  (N.  Y.)  190 ;  Dickson  v,  Dickson,  i  Yerg 

mg  the  domiciliary  law.    See  Williams  v.  <Tenn.)  no;   Putnam  v.  Putnam,  8  Pick 

Oates,  5  Ired.  <N.  C.)  L.  535,  58^;  Mar-  (Mass.)  433;  West  Cambridge  v,  Lexinf- 

sball  V.  Marshall,  2  Hun  (N.  VV),  238 ;  s.  c,  ton,  1  Pick.  (Mass.)  506;  Sutton  t/.  Warrei, 

4  T.  &  C.  <N.  Y.)  449;  48  How.  (N.  Y.)  10  Mete.  (Mass.)  451 ;  Stevenson  v.  Graf, 
Pf.  f 7  ;  Stevenson  v.  Gray,  17  B.  Mon.  17  B.  Mon.  (Ky.)  193;  DonncUir.  Donneli, 
<Ky.)  193;  Putnam  v,  Putnam,  8  Pick.  4  Bush  (Ky.),  51 ;  Medway  v.  Needham,  6 
(Mass.)  433;  Dupre  v,  Boulard,  16  La.  Mass.  157,  161;  Pearl  v,  Hansborough,  9 
An.  411.  Humph.  (Tenn.)  426;   Phillips  v.  Gre^ 

In  New  York,  where  a  former  marriage  10  Wa^ts  (Pa.),  158;  Morgan  v.  McGhee,5 

has  been  dissolved  for  the  adultery  of  the  Humph.  (Tenn.)  13;  State  \k  Patterson, 2 

husband,  he  cannot  contract  a  second  mar-  Ired.  (N.  C.)  L.  346 ; '  Ponsf ord  v.  Johnsoi, 

riagc  in  that  State  during  the  lifetime  of  2  lilatchf.  C.  C.  51 ;  Von  Vorhis  v.  Briit* 

his  former  wife,  no  matter  where  the  first  nail,  86  N.  Y.  18;  s.  c,  40  Am.  Rep.  5C5; 

marriage    was    contracted    or    dissolved.  Thorp  v.  Thorp,  90  N.  Y.  602 ;  s.  c,  43 

Smith  r.  Woodworth,  44  Barb.  (N.  Y.)  198.  Am.   Rep.    189;   Moore  v.   Hegeman,  92 

And  where  a  husband  who  was  divorced  N.  Y.  521;  s.  c,  44  Am.  Rep.  408.     Can- 

in  New  York  on  the  ground  of  his  adultery,  pare  Marshall  v.  Marshall,  2  Hun  (N.  V), 

goes  into  another  State,  although  for  the  238  ;  s.  c,  4  T.  &  C.  (N.  Y.)  449 ;  48  Hght. 

purpose  of  evading  the  New  York  laws,  (N.  Y.)  Pr.  57. 

and  there  contracts  a  second  marriage  dur*  The  New  York  statute  prohibiting  tie 
ing  the  lifetime  of  his  former  wife,  and  second  marriage  of  one  against  whom  a 
immediately  returns  to  and  resides  within  divorce  has  been  granted  for  adultery,  dir- 
that  State,  such  .second  marriage  is  void,  ing  the  life  of  the  other  party  to  the  divor«, 
■Marshall  r.  Marshall,  2  Hun  (N.  Y.),  238;  and  declaring  such  second  marriage  vod, 
s.  c,  4  T.  &  C.  (N.  Y.)  449;  48  liow.  (N.  does  not  invalidate  a  second  marriage  oi- 
Y.)  Pr.  57.  But  sec  Van  Vorhis  v.  Brint-  tered  into  in  Connecticut  where  it  is  valid, 
nail,  86  N.  Y.  18;  s.  c,  40  Am.  Rep.  505;  the  act  being  in  the  nature  of  a  penal^, 
Thorp  V,  Thorp,  90  N.  Y.  602 ;  s.  c,  4^  and  not  in  express  terms  showing  the  legs- 
Am.  Rep.  189.  But  where  a  wife  procurea  lative  intent  to  render  such  marriage  ei- 
a  divorce  in  New  York  for  adultery,  and  tered  into  in  another  State,  void;  and  ths 
the  husband  was  prohibited  b^  the  decree  is  the  case  although  the  parties,  both  bein^ 
from  remarrying  during  her  life,  and  the  residents  of  New  York,  went  to  Connecti- 
husband  afterwards  remarried  in  New  Jer-  cut  for  the  purpose  of  evading  the  law  of 
sey,  the  statute  of  that  State  not  prohibit-  New  York.  Van  Vorhis  v,  Brintnall,  86 
in^  the  remarriage  of  divorced  parties,  and  N.  Y.  18;  s.  c,  40  Am.  Rep.  505;  revers- 
with  his  second  wife  returned  to  and  resided  ing  s.  c,  27  Hui|  (N.  Y.),  260;  Thorp  v. 
in  New  York ;  it  was  held  that  the  children  Thorp,  90  N.  Y.  602 ;  s.  c,  43  Am.  Rep. 
born  in  such  marriage  would   inherit  in  180. 

New  York.    Moore  ?'.  Hegeman,  92  N.  Y.       8  Compton  v,  Bearcroft,  Bull.  N.  P.  f  14 ; 

531 ;  s.  Cn  44  Am.  Rep.  408.    And  where  Conway  v.  Beazley,  3  Hag^.  639 ;  Harford 

a  man  obtamed  a  divorce  in  Massachusetts  v.  Morris,  2  Hagg.  Consist.  429,  430,  443, 

for  his  wife's  adultery,  the  law  of  that  444;  Robinson  v.  Bland,  2  Burr.  1077-1080; 

State  prohibited  her  remarriage,  and  she  Steele  v.   Braddell,   i    Milw.  Consist,   i ; 

remarned  in  New  Hampshire,  the  law  of  Simonin  v.  Mallac,  2  Sw.  &  Tr.  67 ;  Rex  v. 
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regarded  as  invalid  everywhere  else.*  There  are  exceptions  to 
this  general  rule ;  to  wit,  (i)  where  the  marriage  is  incestuous, 
(2)  polygamous,*  (3)  prohibited  by  the  positive  law  of  a  country,' 
and  (4)  where  celebrated  in  foreign  countries  by  subjects  entitling 
them  under  special  circumstances  to  the  benefit  of  the  laws  of 
their  own  country.* 

2.  Divorce.  — a.  Foreign  Divorces,  —  It  has  been  said,  that,  to 
entitle  a  foreign  court  to  render  a  decree  of  divorce,  it  must  have 
•domiciliary  jurisdiction  over  the  parties,  and  the  proceedings  must 
be  in  accordance  with  the  rules  of  international  law.^ 

(i)  Itt  England,  —  The   English    doctrine    is,   that   a  foreign 

Lolky,  I  Russ.  &  Rvan,  237 ;  Warrender  v.  Brook,  7  Jur.  (N.  S.)  422 ;  s.  c,  3  Sm.  ft 

Warrender,  9  Bligh,  89;  Shaw,  v,  Gould,  Gi£.  481,  513;  9  H.  L.  Cas.  193. 

L.  R.  3  H.  L.  55;  Shaw  «/.  The  Attorney-  8  These  prohibitions  apply  only  to  the 

Oeneral,  L.  R.  2  P.  &  D.  156;   Brook  v.  subjects  of  the  country  in  which  the  laws 

Brook,  f  Jur.  (N.   S.)   422;  s.  c.,  9   H.  are  enacted.     See    2    Kent,   Comm.  93; 

L.  Cas.  193;  Kent  v.   Burgess,  11   Sim.  i    Black,    Comm.    226;    Code    Civil    of 

361.  France,  art.  170;  Merlin,  Rupert.  Loiy  §  6, 

1  See  Med  way  v.  Needham,  16  Mass.  n.  i. 

157;  Putnam  v.  Putnam,  8  Pick.  (Mass)  4  i  Burge,  Comm.  on  Col.  &  For.  Law, 

433;  West  Cambridge  V.  Lexineton,  i  Pick.  ch.  5,  §  3«  p.  188. 

(Mass.)  506 ;  Ryan  v,  Ryan,  2  Phil.  £c.  332 ;  This  class  of  exceptions  prevails  where 
Dalrymple  v,  Dalrymple,  2  Hagg.  Consist,  marriage  is  contracted  and  celebrated  in  a 
54;  Ruding  V.  Smith,  2  Uagg.  Consist.  390^  foreign  country,  where,  as  Jud^e  Story  puts 
391;  Schrimshire  v.  Schrimshire,  2  Hagc.  it,  *' there  is  a  local  necessity  from  the 
Consist.  395;  Munro  z/.  Saunders,  6  Bligh,  absence  of  laws,  or  from  the  presence  of 
47^;  Ilderton  2/.  Ilderton,  2  H.  Black.  145;  prohibitions  or  obstructions  in  a  foreign 
Middleton  v.  Janverin,  2  Hagg.  Cons.  437 ;  country,  not  binding  upon  other  countries, 
Lacon  v,  Higgins,  x  Stark.  178;  Kent  v,  or  from  peculiarities  of  religious  opinion 
BurgesSy  11  Sim.  361.  See,  also,  ante^  8  and  conscientious  scruples,  or  from  circum* 
I,  f,  **  Validity  of  Contracts  where  stances  of  exemption  from  the  local  juris- 
MADE.*'  diction,  marriages  will  be  allowed  to  be 
8  Incest  and  polygamy  being  prohibited  valid  according  to  the  law  of  the  native  or 
by  Christianity,  agamst  the  principles  of  fixed  actual  domicile."  Story,  Confl.  L. 
good  government  and  public  morals,  such  §  ii8,  p.  i6i.  See  Loring  z/.  Thorndike,  5 
marriages  are  recognized  and  enforced  no-  Allen  (Mass.),  257 ;  Lautour  v,  Teesdale, 
where  throughout  Christendom.  See  Wall  8  Taunt.  830;  s.  c,  2  Marsh.  243;  Ruding 
V,  Williamson,  8  Ala.  48 ;  Sneed  v,  Ewing,  v.  Smith,  2  liagg.  Consist.  37 1,  384,  385, 
5  J.  J.  Marsh.  (Ky.)  460;  Sutton  v,  Warren,  386 ;  King  v.  Innabitants  of  Brampton,  10 
10  Met.  (Mass.)  451 ;  Greenwood  v.  Curtis,  East,  282 ;  Harford  v,  Morris,  2  Hagg.  Con- 
Mass.  -178;  Swift z/.  Kellv.  x  KnapD.  2c8.  sist.  a.\z. 


579;  Hyde  v,  Hyde,  L.  R.  i  r.  &  D.  13b;  5  The  parties  must  have  had  an  actual 
2  Kent,  Comm.  81;  i  Bl.  Comm.  436;  I  and/^na^f/^domicile  within  the  jurisdiction 
Burge,  Comm.  on  Col.  &  For.  Law,  pt.  i,   of  the  court,  and  not  by  collusion  of  the 


^'  5t§^  PP- 188-190,'  Paley,  Moral  Phil,  parties  for  the  mere  purpose  of  maintain- 
b.  3, ch. €\  Grotius, b.  2,  ch.  5,  § 9;  Huberus,  mg  and  pursuing  the  suit  for  divorce.  See 
lib.  I,  tit.  3,  §  8.  Dorscy  v.  Dorsey,  7  Watts  (Pa.),  349;  s.  c, 
But  this  exception  as  to  incestuous  mar-  i  Boston  L.  Rep.  288,  289;  Maguire  v, 
riages  is  not  to  be  applied,  except  to  cases  Maguire,  7  Dana  (Ky.),  181 ;  Tovey  v,  Lind- 
deemed  incestuous  by  the  universal  consent  say,  i  Dow.  117,  131,  135-1^7;  s.  c,  2 
of  Christendom.  Thus,  in  some  countries  Clark  &  Finn,  cited  498  &  562;  Warren- 
a  marriage  between  a  man  and  his  deceased  der  v.  Warrender,  9  Bligh,  141,  142;  Con- 
wife's  sister  is  deemed  incestuous,  in  others  way  v.  Beazley,  3  Ha^g.  Eccl.  6^9»  64c, 
not.  If  marriage  is  contracted  between  640;  St.  Aubyn  v.  Obrien,  Ferg.  Mor.  « 
such  persons  in  a  place  where  it  is  recog-  Div.  Appx.  276;  Rex  v,  Lolley,  i  Russ.  & 
nized  as  valid,  it  will  l)e  so  recognized  Ryan,  237 ;  McCarthy  v.  Decaix,  2  Russ.  & 
everywhere  else.  See  Medway  v.  Need-  M.  614,620;  s.  c,  3  Hagg.  Eccl.  642,0.; 
ham,  16  Mass.  157, 161 ;  Greenwood  v.  Cur-  Shaw  v,  Gould,  L.  K.  3  HTl.  55 ;  Dolphin 
tjs,  6  Mass.  378,  379;  Sutton  v.  Warren,  10  v.  Robins,  7  H.  L.  C.  390;  Shaw  v,  Attor* 
Mete.   (Mass.)   451.      Compare    Brook  v.  ney-General,  L.  R.  2  P.  &  D.  156^ 
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tribunal  has  no  authority,  so  far  as  any  legal  consequences  in 
England  are  concerned,  to  pronounce  a  decree  of  divorce  a  vinculo 
in  the  case  of  an  English  marriage  between  English  subjects, 
unless  such  subjects  are,  at  the  time  such  decree  is  pronounced, 
bona  fide  domiciled  within  the  jurisdiction  of  the  foreigpi  court, 
and  the  suit  for  divorce  prosecuted  without  collusion.* 

(2)  In  America,  —  In  America  questions  respecting  the  nature 
and  effect  of  foreign  divorces  upon  domestic  marriages,  and  vice 
versa,  have  frequently  arisen,  and  been  variously  determined  by 
the  courts  of  the  different  States.* 

(a)  jurisdiction  and  Validity.  —  A  decree  of  divorce,  recog- 
nized as  valid  and  binding  in  the  State  where  rendered,  should  be 
regarded  as  valid  and  binding  elsewhere ;  ^  and  a  statute  providing 
that  "a  divorce  bars  all  claim  to  curtesy  or  dower,"  applies  to  all 
valid  divorces,  wherever  obtained.^ 

The  jurisdiction  of  a  particular  court  to  grant  a  divorce  is  deter- 
mined (i)  by  the  statutes  of  the  State  where  the  court  is  ;*  (2)  by 

1  Shaw  r.  Gould,  L.   R.  3  H.  L.   55 ;  lex  loci  rei  siUt.    If  a  dissolution  of  tlie 

Dolphin  V,  Robins,  7  H.  L.  Cas.  190 ;  Shaw  marriage  would  there  be  consequent  a|Mm 

V.  Attorney-General,  L.  R.  2  P.  \  L).  156;  such  divorce,  and  would  there  extinguish 

Brodie  v,  Brodie,  2  Swab.  &  Tr.  259 ;  Pitt  the    right   of    dower,  or  of    tenancy    by 

V.  Pitt,  4  Maco.  627 ;  McCarthy  v-Uecaix,  courtesy,  according  to  such  local  law,  then 

3  Russ.  &  M.  614;  Warrender  v,  Warren  the  like  effects  would  be  attributed  to  the 

der,  2  Clark  &  Finn.  488 ;  s.  c,  2  S.  &  McL.  foreign  divorce  which  worked  a  like  disso- 

155;  Robins  v.  Dolphin,  t  Swab.  &  Tr.  37,  lution  of  the  marriage.'*   See  Warrender  v. 

and.  in  7  H.  L.  Cas.  390;  Tollemache  v.  Warrender,  9  Biigh,  127. 

Tollemache,  i  Swab.  &  Tr.  557.  A  foreign  decree  of  divorce  cannot  be 

The  residence  of  the  wife,  where  she  sues  impeached  collaterally  by  showing  a  want 

for  a  divorce,  it  seems,  is  sufficient  to  con-  of  jurisdiction  by  reason  of  non-residence, 

fer  jurisdiction  on  the  court  to  hear  and  Waldo  v,  Waldo,  52  Mich.  94. 

determine  the  cause.      See   Yelverton  v.  Where,  in  a  divorce  suit,  the  libellee  sets 

Yelverton,  i  Swab.  &  Tr.  (91,  approving  up  a  decree  of  divorce  rendered  by  the 

Harteau  v,  Harteau,  14  Pick.  (Mass.)  181 ;  court  of  another  State,  the  record  showing 

Pitt  V,  Pitt,  4  Macq.  627 ;  Shaw  v.  Attor-  the  jurisdiction,  such  decree  is  binding. 

ney-General,  L.  R.  2  P.  &  D.  156;  Shaw  v,  Johnson  v,  Johnson,  67  How.  (N.  Y.)  Pr. 

Gould,  L.  R.  3  H.  L.  55.   See,  also,  Laneu*  144.    Thus,  a  decree  of  the  court  of  one 

ville  «/.  Anderson,  2  Swab.  &  Tr.  24.  State,  granting  a  divorce  and  the  custody 

8  The  conflict  of  opinion  in  the  Ameri-  of  the  children  to  the  wife,  is  conclusive  in 

can  decisions  is  mainly  due  to  the  great  another  State,  no  new  circumstances  having 

diversity  of   statutory  regulations  in  the  arisen  to  justify  a  change  in  the  custody 

different  Stales.  of  the  children.    People  v,  Allen,  40  Hun 

3  Van  Orsdal  v.  Van  Orsdal,  67  Iowa,  (N.  Y.),  611. 

5 ;  Johnson  v,  Johnson,  67  How.  (N.  Y.)  Yet  it   is  held  in  Pennsylvania  that  a 

_^r.  144;  Hawkins  V.  Ragsdale,  80  Ky.  353;  foreign  decree  of  divorce,  obtained  by  the 

s.  c,  44  Am.  Rep.  483 ;  People  v,  Allen,  40  other  party,  pendine  a  suit  in  that  State,  will 

Hun  (N.  Y.),  611.  not  bar  a  decree  there.     Rebstock  v.  Reb- 

It  has  been  said  (Story,  Confl.  L.  §  230  stock,  2  Pitts.  (Pa.)  124.     Had  the  party 

e)  that  **  the  incidents  to  a  foreign  divorce  appeared  and  defended  in  the  foreign  suii 

are  also  naturally  to  t>e  deduced  from  the  however,  the  decree,  it  seems,  would  have 

law  of  the  place  where  it  is  decreed.    If  been  a  bar.    See  Jones  v.  Jones,  '^  Hun 

valid  there,  the  divorce  will  have,  and  ought  (N.  Y.),  414. 

in  general  to  have,  all  the  effects  in  everv  4  Hawkins  v.  Ragsdale,  80  Ky.  353;  S.C., 

other  country  upon  personal  property  local-  44  Am.  Rep.  483. 

ly  situated  there,  which  are  proj^erly  attrib-  5  Trevino  v,  Trevino,  54  Tex.  261,  264  V 

utable  to  it  in  the  forum  where  it  is  decreed.  Standridge  v.  Standridge,  31  Ga.  223,  224. 

In  respect  to  real  or  immovable  pro])erty.  The  State  courts  have  no  jurisdiction  to 

the  same  effects  would  in  general  be  at-  grant  decrees  of  divorce  unless  the  same  is 

tributed  to  such  divorce  as  would  ordinarily  fi[iven    them    by  statute*.    See    Lovett   r*. 

belong  to  a  divorce  of  the  same  sort  by  the  Lovett,  1 1  Ala.  763, 767 ;  Moyler  v,  Moyler, 
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the  clause  of  the  federal  constitution  requiring  "full   faith  and 
credit "  to  be  given  to  the  proceedings  of  courts  of  sister  States ;  * 

II  Ala.  630,  622:  Bauman  v.  Bauman,  18  Mich.  247,  259-262;  Gould  v.  Crow,  57 

Ark.  330^  324;  Conant  t/.  Conant,  10  Cal.  Mo.   200,   204;   Doughty  v.   Doughty,   28 

249,  253:  Steele  v,  Steele,  35  Conn.  48,  51 ;  N.  T.  Eq.  ^1,  586;   People  v.  Baker,  76 

leans  r.  Jeans,   2   Harr    (Del.)  38,    43;  N.  Y.  78,  83,  84;  s,  c,  32  Am.  Kep.  274; 

Mc<ree  r.  McGee,  10  Ga.  477,  480;   lla-  Hunt  v.  Hunt,  72  N.  Y.  217,  234  s.  c.  28 

maker  :•.  Hamaker,  18  III.  1^7,  130,  140;  Am.  R.  129;  Ktnnier  z/.  Kinnier,  45  N.  Y. 

Maguire  r.  Maguire,  7  Dana  (Kv.),  181, 188;  535,  539;  Borden  v.  Fitch,  15  Johns.  (N.  Y.y 

Thornljerry  7/.  Thorn  berry,  2  J.  J.  Marsh.  121,  141 ;  Van  Fossen  v.  State,  37  Ohio  St. 

(Ky.)  322;  Butler  v.  Butler,  4  Lit.  (Ky.)  317,  320;  Norihcut  ?'.  Lemery,  8  Oreg.  316, 

201',  203 :  Wright  v.  Wright,  2  Md.  429,  322 ;  Colvin  v.  Reed,  55  Pa.  St.  375,  378,. 

448 ;  Carson  v.  Carson,  40  Miss.  349,  351 :  379;  Ditson  v,  Ditson,  4  R.  1. 87, 107 ;  Cook 

Stukes  V.  Stokes,  i  Mo.  320,  322 ;  Perry  v,  v.  Cook,  q6  Wis.  195;  s.  c,  43  Am.  Rep. 

I*errv,  2  Paige  Ch.  (N.  Y.)  501,  506;  Burtis  706;  14  N.  W.  Rep.  33,  36;  Cheever  v. 

V.  Burtis,  Hopkins  Ch.  (N.  Y.)  557,  566;  Wilson,9  Wall.  (U.  S.)  108,  123;  Barber  v. 

Williamson  v.  Williamson,  i  Johns.  Ch.  Barber,  21  How.  (U.  S.)  582,  591 ;  Pennoyer 

(N.  Y,)  488,  491 ;  Jarvis  v  Jarvis,  3  Edw.  v,  Neff,  95  U.  S.  714,  734,  735. 
Ch.  (N.  Y.)  462,  463;  Klein  z\  Klein,  42       The  decree  of  such  a  court,  so  far  as  it  is- 

How.  (N.  Y.)  Pr.  166;  Crump  v»  Morgan,  in  r^w,acts  upon  such  things  as  are  within 

X  Ired.  (N.  C.)  £q.  91, 98 :  Olm  v.  Hunger-  the  jurisdiction  of  the  court  or  State.    See 

iord,  loOhio,  268, 270;  Northcutz^.  Lemerv,  Ellison  v,  Martin,  53  Mo.  575,  578;  Gould- 

SOreg.  316, 322 ;  Ristine  v.  Ristine,4  Rawie  v.  Crow,  57  Mo.  200,  204 ;  but  so  far  as  it 

(Pa.),  460,  461 ;  Grant  v.  Grant,  12  S.  C.  is  ///  personam^  it  acts  only  upon  a  person 

29-31;    \Vright  V.  Wright,  6  Tex.  3,  21;  dulv  summoned,  or  who  voluntarily  offers - 

Nogees  f.  Nogees,  7  Tex.  538,  544 ;  Cast  z/.  and  submits  himself  to  the  jurisdiction. 

Cast,  I  Utah,  112, 114  ;  Almond  v.  Almond,  See  Beard  v.  Beard,  21  Ind.  321,  323;  Gar- 


need  not  necessarily  be  given  in  express  suchState,  having  no  control  of  their  j/<z/mj,. 

words.    Ellis  v.  Hatfield,  20  Ind.  loi,  102.  have  no  right  to  render  a  decree  of  divorce. 

The  statute  must  be  strictly  complied  with  Hood  v.  State,  s6  Ind.  263,  270,  271 ;  Lito- 

as  to  seryice  and  the  like.    See  C^rossman  wich  v.  Litowich,  19  Kan.  451, 454 ;  Sewalt 

V,  Grossman,  33  Ala.  486,487;  Parish  v,  v.  Sewall,  122  Mass.  156,  162;  and  should' 

Parish,  32  Ga.  65^,  655.  they  do  so,  other  States  will  not  be  under 

1  Cheever  v,  Wilson,  9  Wall.  (U.  S.)  108,  any  obligations  to  recognize  the  divorce  as 

123.  legal,  even  though  there  was  full  jurisdic- 

It  is  provided  by  the  federal  constitu-  tion  over  the  parties  by  the  voluntary  ap- 

tion  that  "full  faith  and  credit  shall   be  pearance  of  the  defendant.    See  Maguire 

given  in  such   State  to  the  public  acts,  v,  Maguire,  7  Dana  (Ky.),  181,  183,  184^ 

records,  and  judicial  proceedings  of  every  185 ;  Peo]}le  v.  Dawell,  25  Mich.  247,  257^ 

other  State,"  and  that  "Congress  may  bv  265;  Van  Fossen  v.  State,  37  Ohio  St.  317,. 

genera]  laws  prescribe  the  manner  in  whicn  310. 

such  acts,  records,  and  proceedings  shall       But  where  one  of  the  parties  is  domi- 

be  proved,  and  the  effect  thereof.*'    Const,  ciled  in  the  State  where  suit  is  brought,  the 

art.  4,  §  I.    Congress  has  provided  that  divorce  will  be  valid  in  every  other  State,. 

**■  the  said  records  and  judicial  proceedings  "  as  to  the  domiciled  party.    Gamer  v.  Gar- 

" shall  have  such  faith  and  credit  given  to  ner,  56  Md.  127,  128;  People  v,  Dawell,  2 

them  in  every  court  within  the    United  Mich.  247,  257 ;  People  t/.  Baker,  76  N. 

States  as  they  have  by  law  or  usage  in  the  78;  s.  c,  32  Am.  Rep.  274;  Cook  v.  Cook, 

courts  of  the  State  from  whence  the  said  ^6  Wis.  195;  s.  c,  43  Am.  Rep.  706;  14  N. 

records  are  or  shall   be  taken.'*    United  W.  Rep.  33.    Though  not  as  to  the  other 

States  Stat,  at  Lar.  122,  ch.  11 ;  U.  S.  Rev.  party.     People  v,  Dawell,  25  Mich.  247, 

Stat.  §  905.  257;  People  v.  Baker,  76  N.  Y.  78;  s.  c. 

These    provisions    apply    to    divorces  32  Am.  Rep.  274 ;  Cook  v,  Qook,  56  Wis. 

granted  by  courts  whicn  had  jurisdiction  195;  s.  c,  43  Am.  Rep.  7Cm5;  14  N.  W. 

over  the  parties  and  the  subject-matter.  Rep.  33. 
See  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  407,       Where  both  parties  are  domiciled  in  the 


Root,  TO  Mass.  260,  264;  Slewall  v.  Sewall,   dissolution  of  the  status  is  concerned.  Bar- 
122  Mass.  156,  161;  People  v,  Dawell,  25   ber  t/.  Root,  10  Mass.  260,  264.    And  this* 
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and  by  the  principles  of  international  law  *  federal  court: 
jurisdiction   to  grant  divorces,"  though  in  the  exercise 
chancery  powers  they  may  entertain  a  suit  for  alimony 
against  her  husband  residmg  in  a  different  State.' 
To  be  valid,  a  divorce  must  be  without  fraud*  aca 

is  true  even  though  there  may  have  been  87 ;  Lcnas  ».  Slate,  3  Ileiik.  ( 

no  personal  service  or  appearance.     See  Frasher  f.  Slate,  3  Tex.  Ap 

Beaid  v   Beard,  zi  Ind.  321,  ^23;  Garner  Green  v.  Stale,  58  Ala.  19a,  1 

v.  Gamer,  $6  Md.  127,  128;  Pennoyer  v.  Gibson.  36  Ind.  3S9,  395-400 

Neff,  95  U.Ti.  714.  733.  Sewall,  132  Mass.   156,  161; 

Uul  even  where  bcth  parties  are  domi-  Hopkins,  3  Mass.  15^  159;  It 

died  in  Ihe  State  where  suit  is  brought,  ^^  N.  V.  217,  2z8;  s.  c^  28  An 

and  there  is  neither  personal  service  nor  Cook  v.  Cook,  $6  Wis.  195;  i 

appearance  <A  the  defendant,  so  much  of  Rep.  706;   14  N.   W.   Rep. 

ine  decreeof  divorce  as  is  >«/vrjaMi»»  will  Harrison  v.  Harrison,  zo  Ali 

have   no  extra-territorial   force  or  effect.  Thompsons. Slate, iS  Ala.  11, 

Turner  ».  Turner,  44  Ala.  437,  450:  Lylle  v.  Jenness.  24  Ind.  355,359;  Ki 

V.  Lytic,  48  Ind.  200.  201 ;  Garner  -j.  Gar-  34  Md.  21, 26;  Dutcher  v.  Duic 

ncr,  ;6  Md.  127,  1281  Prosser  v.  Warner,  651,  657;  Frost  v.  Knight,  41 

47  Vl  667,  670,  673.  7S;  Niboyct  v.  Niboyet,  L  R. 

1  Harvey:;.  Famie,  L.  R.  5  P.  Div.  153,  Wilson  v.  Wilson,  L.  R.  2  P.  i 

rij?.  One  country  cannol  change  1 

Jurisdiction  to  grant  divorces  is  in  all  ttatui  of  the  citizens  of  anoti 

fases  statutory.    See  Lovett  v.  Lovctl,  11  or  in  any  way  interfere  with  I 

Ala.  763,  767;  Moyler  v.  Moyler.  11  Ala.  tic  relations.    Thompson  v- Si 

^20,  6ji  ;  Bauman  ;'.  Bauman,  iS  Ark.  320,  i:,  17 ;  Maeuire  v.  Maguire,  7 

324;  Conant  v.  Conant,  10  Cal.  249,  253;  iSi,  1861   Ilarding  v.  Altlen, 

Steele  v.  Steele,  35  Conn. 48.  ji;  Jeans:'.  150;  Barber  ;•.  Root,  10  Mas 

{eana,  a   Harr.  (Del.)  38.  43;   McGee  v.  llarteau  v.  llarieau.  14  Pick. 

IcGce,  to  Ga.  477.  480;  liamaker  v.  Ha-  Lcitb  t>.  Leith,  39  N.  H.  zo,  ; 

maker,  iS  III.   137,   139,   140;  Maguire  v.  dington  v.  Coddingtoit    •"■  '^ 


Maguire,  7  Dana  fKy.),  181,  18S;  Thorn-  264;  I>ouchly  v.  Doughty, 
berry  i-.  Thornberry,  s  J.  j.  Marsh.  (Ky.)  581,  586;  Hunt  v.  Hunt.  7Z 
322;   Kutler  f.  Duller,  4  Liu.  (Ky.)  201,   s.  c,  2S'Am.  Rep.  izo. 


203  1  Wright  V.  Wright,  2  Md.  429,  448;  S  See  Barber  v.  Barber,  21  I 

Carsont'.Carson,40  Miss.  349.351:  Slukes  582,  5S4,  602,  605:  Cheever  1 

t;.  Slokes.  1   Mo.  320,312;  Perry  f.  Perry,  Wall.   (U.S.)    ro8,    124;   rx 

2  Paige  Ch,  (N.   Y.)  501,  506;   Burtis  v.  Johnson,  I  Wood,  C.  C.  537,  5 

Burtis,    Hopkins,   Ch.    (N.   Y.)    557,  566;  II  is  said  thai  Congress  canr 

Williamson  v.  Williamson.  1  Jolins.  Ch,  iurisdicdon  in   Ihe  federal   cou 

(N.  Y.)  488.  49' :  Jarvis  f.Jarvis,  J  Edw.  marriage  is  a  domestic  relalioi 

Ch.  (N.  Y.|  462,  463:  Klein  v.  Klein,  42  control  of  the  Slates,  and  noi 

How.  (N.  Y.)  Pr.  l65;  Crump  f.  Morgan,  3  mailer  cognizable  by  Congress. 

lred.(N.C.)Lq.9i,a8;0]in^.llungerfor<!,  f.  Stale,  JS  Ala.  190,  195:  Sut 

,    10  Ohio,  368,  270;  Northcul  v.  Lemery,  8  36  Ind.  389,  395-440;  Sewall  v 

Oreg.  316,322:  Ristine  I'.  Kistine,  4  Ka'wie  Mass.   156,   [61  ;    Hopkins  f. 

(Pa.7,46a.  461;  Grant  v.  Grant,  12  S.  C.  Mass.  1^159;  Hunt;'.  Hunt,; 

39-311  Weight  t/.  Wright,  6  Tex.  3,  21;  228;  9.c,38  Am.  Rep.  119;  Lo 

tlogeea  v.  Nogees,  7  Tex.  518,  544 ;  Almond  3  Heisk.  (Tenn.)  287,  300.  310 

».  Almon''.4  Rand.  (Va.)  &2,  666;  Cast!/.  Slate, 3  Tex.  App.  263.  275;  Cc 

Cast,  I  Utah  112.  1141  Lc  Barron  v.  Le  s6  Wis.  195;  s.  c.  43  Am.  R 

Barron,  35  Vt.  365,  367.  N.  W   Rep.  35. 36.  443- 

No  court,  though  having  jurisdiction  of  8  Barber  i/.liarbei,  21  How. 

(be  i^arlies,  can  grant  a  decree  of  divorce  591.   See  Benncll:'.  Bennell.  I)i 

ft  Smith,  34  Ala.  4 

„                    -              -  .          cli 

which  every  Slate  has  a  right  to  control  so  v.  Litowich,  i 

bir  as  its  own  citizens  are  concerned.    See  Sewall,   122   Mass.   150,   lot; 

Noel  v.  Ewing,  g  Ind.  37 ;  Askew  v.  Du-  Dawell,  25  Mich.  Z47, 159 ;  Goi 

See,  3oGa.  173,  176;  Effison  v.  Martin,  53  57  Mo.  200,  303:  Hunt  p.  Hu 

°-  575>  tfS;  Uitson  v.  Dilson,  4  R.  f  217-1391  s.  c,  38  Am.  Kep.  129 
604 


IniV  lal  Utotm.        CONFLICT  OF  LAWS.  ■mM. 

law,'  and  rendered   by  a  court   authorized  by  statute  to   grant 

divorces.' 

Where,  in  a  divorce  proceeding,  there  is  a  direct  adjudication 
upon  the  specific  facts  of  the  marriage  or  its  dissolution,  and 
there  is  no  fraud  or  collusion,  it  is  said  to  be  binding,  not  only 
Dpon  the  tribunal  in  which  rendered,  in  all  collateral  proceedings, 
but  upon  al!  other  tribunals,  in  all  proceedings,  direct  and  collat- 
enl,  whether  between  the  same  parties  and  their  privies,  or 
between  strangers  ;  not  only  in  the  country  where  rendered,  but, 
ibe  jurisdiction  being  unquestioned,  in  all  foreign  countries.' 

f^)  Domicile  gives  Jurisdiction. — The  jurisdiction  in  divorce- 
cases  depends  upon  the  domicile  of  the  parties.*    Where  both 

Rub  u.  Roih,  46  Iowa,  648,  649;  Whit-  »;  Cooper  v.  Cooper,  7  Ohio,pt.  2,  33S{ 

nmb  7.  Whiicomb,  46  Iowa,  437,  444;  Harding  v.  Atden,  9  UTcenl.  (ftle.)  140; 

Gnva u. Graves,  36  Iowa,  3:0 ;  Comstock  Uarber  v.  Root.  10  Mass.  260;  Patteraon  v. 

:'  Adam&33  Kan.  ^i^   523;  Harding  v.  Gaines,  6  How.  {U.  ij.),  SSO,  S99i  Koacb 

Al[lin,9Me.  140,  t^l ;  Holmes  r.  Holmes,  f.  Garvan,  1  Ves.  Sr.  157,  159;  UUlvudv. 

^  Mt.  410.  4261  "Lord  V.  Lord.  66  Me.  Graiitham{ciied),  i  Ves.Sr.  146;  Meadows 

^5,  s%  1701  Gechler  v.  Gechler,  51  Md.  v.  Kingston,  Amb.  756;  Prudhun  o.  Phi)- 

i!~,>S9;  Edson  v.  Edson,  108  Mass.  590,  lips  (cited),  Amb.  763:  Kex.  v.  Roche,  i 

^  397;  True  I'.  True,  6  Minn.  45S,  465,  Leach  (4lh  ed.).  134;  Meddowcrofl  v.  Hn- 

#;  Vnong  v.  Voung,  17  Minn.  181,  185;  guenin,  3  Curt.  Eccl.  403;  s.  t,  7  Eng. 

AJiins  V.  Adams,  51  N.  H.  388,  397,  398  ;  Eccl,  43S ;  3.  c,  on  appeal  in  privy  councLl, 

Mmr.  Filch,  lsJohns.(rirY.|  111,147,  4  Knaiip,  386;   Bunlirg  v.  Uplngwelt,  4 

Hy,  Bovd's  Appeal,^   Pa.  St.  241, 145;  Co.   191  s.  c,  Sir   F.  Moore,   169;   UUck- 

A!lcni>,Maclel]an,ll  Pa.  SI.  328, 331.  332;  ham's  Case.  I  Salk.  290;  Guest  <r.  .Shipley, 

Cmidi  P.  Crouch,  30  Vlii.  66},  660,  670.  z  Hagg.  Consist.  331  ;  i.  c,  4  Eng.  Ecc. 

IMcFarlandv.  Mcrarland,4ornd.  438,  54S.  549;  Clews?'.  Ilalhnrst,  2  Sir.  960; 

Ida.  461 ;  Hunt  v.  Hunt,  71  N.  Y.  !I7.  234 ,  Dacosla  v.  Villa  Real,  i  Str.  961 ;  Kenn's 

>-L,zJ(Am.  R.  119.  Case,  7  Co.  42;  Jones  v.  Bow.  Carl h.  1*5; 

t  Stt  Tufner  v.  Turner,  44  Ala.  437 ;  Haifield  v.  Hatfield,  i  Eq.  Cas.  Abr.  585, 

Hood  !>.  Slate.  56  Ind.  163  ;  s.  c,  16  Am.  a-  c.  15  VIners,  Abr.  Mar.  G.  8  ;  Morris  v. 

I<c|>.  11;  Lilowich  v.  Lilowich,   19  Kan.  Webber,  z  l^on.  169 ;  s.  c.,  Sir  F.  Moore, 

451 :  Girnerc.  Garner,  56  Md.  127;  Sewall  125  ;  Ryan  f.  Kyan.  2  Phillm.  331;  a.  c.,  i 

'   Sewill,  122   Mass.   156:  s.  c.,  23  Am.  Eng.  Ecc.  274:  Conway  S'.  lleazley,  5  Eng. 

^'  ell,  2J  Mich.  247  ;  Ecc.   242;   Schrimshire  11.  Schrimshire,  1 

^  200-,  Doughty  V.  Hagg.   Eccl.  395;  s.  c,  4  Eng.  Ecc.  562, 

"^  I ;  s.  c,  27  N.  J.  s69i  Sinclair  v  Sinclair,  I  llagg.  Consist. 

^  n,TO  Abb.(N.Y.)  294:  s.  c,  4  Eng.  Ecc.  411, 414;  Goodin  t'. 

^''  ;  People  V.  Baker,  Smith,  Milward,  236,  145. 

^  ..Kep,274;  Hunt       4  Thompson  i*.  Stale,  2S  Ala.  12.  16.  191 

'■  .  Ct  28  Am.  Rep.  House  1.  House,  25  Ga.  473,474;  TolcnK. 

'?  :.37  Ohio  St.  317;  Tolen,  2  Blackf.  (Ind.)  407.  41  "i  Hood  v. 

'-"  I.  37S;  Uitson  v.  Slate,  56  Ind.   263,   269,   271  ;    Smith  » 

Di  iser  V.  Warner,  47  Smith,  4  Greene  (Iowa),  266,  269;  Maguire 

•'■  tep.  132;  Cooki-.  V.  Maguire,  7  Uana  (Ky.),  1811   Harding 

)"  C,  43    Am.    Rep.  v.  Alden,  9  Me.   140,    143,   151;    Keerl   v. 

i^  443;  Hopkins:'.  Keeil,  34  Md.  21,  26;  Sewall  f.Sewall,  122 

Cheever  v.  Mass.  ic6,  162;  Ross  v.  Koss,  103  Mass. 


;  Pennoyer  v.    575,  576;   Barber  *.  Root,  I 
Far-    Peoples.  Dawell,  25  Mich.  2 

Minn.  29.  37 

10,   33;   Cod 

T.  Eq.  2631  2 

3  H,  L.  55,  i-.  Yates,  13  N.  J.  Eq.  280,  281 ;  People  ». 

1   Yerg.  (Tenn.)    Baker,  76  N.  V.  78,  82;  s.  c,  v  Am.  R 


Harvey  f.  Far-  People  v.  Dawell,  25  Mich.  247,  254;  State 

:.,  L.  R.  6  P.  D.  K.  Armington,  25   Minn.  29,  37  1    l.eilh  t>. 

Jj  L.R.4P.&D.  1:  Leith.   39  N.   H.   20,   33;   Coddinglon  p 

^•i  1,  J„  R.  2  l:  &  D.  Coddington,  20  N.  J.  Eq.  163,  265;  Yale; 


c,  L.  R.  6  P.  D.  V.  Armington 

LR.4  P.&  D.  1;  Leith.   39  N 

1,  L,  R.  2  l:  &  D.  Coddington,  20  N.  J.  Eq.  163,  265;  Yates 

R.  3  H,  L.  y,  i-.  Yates,  13  N.  J.  Eq.  280,  281 ;  Peo|  ' 


...  y  A 

iey,7  Watis(Pa-),  274;   Meilen  7:   Melien,  10  Abl>.  (N.  Y.J 

Cias.bg;  Clarke  ti.  N.  C.  jig,  331,  333,  notes;  Colvin  i-.  Reed, 

,. -J,  V.  Fink,  9  Watts  55  Pa.  St.  375,  377-380,  382;  Piatt's  Ap- 

"^1036;  Mansfield  v.  Mclnlyre,  10  Ohio.  peal.  80  Pa.  St.  501,  504;  Uitsonc  Ditson, 
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parties  are  domiciled  in  the  same  State,  the  decree  will  be  valid 
■everywhere,*  The  domicile  of  at  least  one  of  the  parties  must 
be  in  the  jurisdiction  of  the  court  rendering  the  decree,  to  invest 
it  with  jurisdiction  to  pass  upon  the  case,'  for  the  courts  of  a  State 
where  neither  of  the  parties  is  domiciled  have  no  jurisdiction.' 
And  it  is  said  that  the  legislature  of  a  State  has  no  power  to 

4  R.  I.  87,  102 ;   Hare  v.  Hare,  10  Tex.  riage  and  the  acts  complained  of  occurred. 

155,357;  Cast  f .  Cast,  i  Utah,  112,  114;  D'Auvilliers  v.   DcLivaudais,  32  La.  An. 

Shafer  9.  Bushnell,  24  Wis.  372,  376,  377  ;  605.    And  it  is  held  that  the  courts  of 

Cheever  v.   Wilson,  9  Wall.  (U.  S.)  108,  Texas  have  jurisdiction  of  proceedings  for 

123,  124.      Strader  v,  Graham,  10  How.  divorce,  though  the  defendant  be  perma- 

(if.  S.)  82,  03 ;  Pennoyer  v,  Neff,  95  U.  S.  nently  resident  abroad,  if  the  marriage  was 

714,  733 ;  Wilson  V.  Wilson,  Ln  R.  2  P.  &  solemnized  in  Texas,  and  the  act  for  which 

b.  435,  443 ;  Brodie  v.  Brodie,  30  L.  J.  £q.  the  divorce  is  demanded  was  committed 

Mat.  Cas.  185;   Shaw  v.  Gould,  L.  R.  3  there.    Trevino  v.  Trcvino,  54  IVx.  261. 

H.  L.  JSf  85,  96,  9^ :   Shaw  v.  Attorney-  A  resident  of  C,  becoming  collector  of 

<jenerar,  L.  R.  2  P.  &  D.  156,  161,  162;  internal  revenue,  was  obliged  to  live  at  L., 

Dolphin  V.  Robins,  7  H.  L.  Cas.  390,  414;  where  he  remained  for  five  years,  intend- 

Niboyet  v,  Niboyet,  L.  R.  4  P.  Uiv.  i,  8,  ing  all  the  while  to  return  to  C.  whenever 

12,  13;  Le  Sueur  v.  Le  Sueur,  I«  R.  i  P.  he  should  cease  to  hold  his  office,  and  vot> 


163,  164;  Warrender  V.  Warrender,  2  Clark  house  for  eight  months,  and  then  in  a  fur- 

k.  Finn.  488.  •  nished  house  for  seven  weeks,  at  the  end 

1  Garner  r.  Gamer,  56  Md.  127,  128;  of  which  time  she  left  him  and  the  State. 

Barber  v.  Root,  10  Mass.  260,  264;  Leith  In  a  suit  for  a  divorce  it  was  held  that  the 

V.  Leith,  39  N.  H.  20,  38 ;  Hunt  v.  Hunt,  court  of  the  district  in  which  the  town  of 

72  N.  Y.  217,  240;  s.  c,  28  Am.  R.  129;  C.  was  situated  had  Jurisdiction  of  the 

Hubbell  V.  Hubbell,  3  Wis.  662,  664.  cause.      Carpenter  v.  Carpenter,  jo  Kan. 

8  See    Harteau    v.   Harteau,   14    Pick.  712. 

(Mass.)  181;  Hanover  z'.  Turner,  14  Mass.  8  House  v.  House,   25  Ga.  473,  474; 

227;  Barber  ?*.  Root,  10  Mass.  260;  Hard-  Hood?'.  State,  56  Ind.  263,  270;  Whitcomb 

ing  V,  Alden,  9  Greenl.  (Me.)  140;  Mans-  v,  Whitcomb,  46  Iowa,  437,  444;  Maguire 

field  ?/.  Mclntyre,  10  Ohio,  27;  Tolen  v,  v.  Maguire,  7  Dana  (Ky.),  181;  Litowich 

Tolen,  2  Blackf.  (Ind.)  407;  Hull  v.  Hull,  v.  Litowich,  19  Kans.  451,  454;  Powlingv. 

2  Strob.  (S.  C.)  Eq.  174;  Powlingz/.  Bird,  Bird,  T3  Johns.  (N.  Y.)  192;  Jackson  v. 

13  Johns.  (N.  Y.)  192;  Tackson  zf.  Jackson,  Jackson,  i  Johns.  (N.  Y.)  424;  Bradshaw 

I  Johns.  (N.  Y.)  424;  Bradshaw  v.  Heath,  v.  Heath,  13  Wend.  (N.  Y.)  407;  Hanover 

13   Wend.  (N.  Y.)  407;   Maguire  v.  Ma-  «/.  Turner,  14  Mass.  227;  Barber  v.  Root, 

guire,  7  Dana  (Ky.),  181 ;  White  v.  White,  10  Mass.  260;  Sewall  v,  Sewall,  122  Mass. 

J  N.   H.  476;    Freeman  v.  Freeman,  3  156,  162;  People  ».  Dawell,  25  Mich.  247, 

West.  L.  Tour.  475.  254;  White  v.  White,  5  N.  rf.  476;  Free- 

A  wife  being  entitled  to  sue  for  divorce  mon  v.   Freemon,  3  West.  L.  Jour.  475; 

in  the  county  where  she  is  a  bona  fide  resi-  State  v.  Armington,  2C  Minn.  29^  36,  v ; 

dent,  the  court  has  jurisdiction,  though  the  Leith  v.  Leith,  39  N.  If.  20,  33*  37  ;  Van 


355-357;  ttarvey 

sachusetts  have  jurisdiction  of  a  libel  for  nie,  L.  R.  6  P.  Div.  35,  44;  Shaw  v.  Attor- 

divorce,  brought  by  a  husband  residing  in  ney-General,  L.  R.  2  P.  &  D.  156^  162. 
another  State,  for  adultery  committed  in       A  State  court  will  not  recognize  as  valid 

Massachusetts  when  both  parties  resided  a  decree  of  divorce  rendered  by  the  court 

there,  the  wife  having  since  remained  there,  of  a  territory  in  which  neither  party  re- 

Watkins  tr.  Watkins,  135  Mass.  83.  sided.    Smith  v.  Smith,  19  Neb.  7od 

It  is  said  that  the  courts  of  Louisiana       It  was  held  by  the   Supreme  Court  of 

have  jurisdiction  of  the  suit  of  a  wife  for  Ohio,  in  a  recent  case,  that  a  divorce  au- 

a  divorce,  though  the  marriage,  as  well  as  thorized  by  the  statute  of  another  State 

the  causes  alleged  for  the  divorce,  took  where  neither  party  is  domiciled,  is  of  no 

place  in  France,  if  the  husband,  a  resident  effect  in  that  Stale  where  they  have  their 

and  citizen  of  I^uisiana,  was  only  tem-  domicile.    Van  Fossen  v.  States  37  Ohio 

.porarily  staving  in  France  when  the  mar-  St.  317;  s.  c,  41  Am.  Rep.  507. 
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dissolve  the  marriage  contract  between  parties  only  one  of  whom 
is  resident  within  such  State,  so  as  to  affect  rights  of  property  in 
another  State.* 

The  courts  will  not  take  jurisdiction  of  a  cause  for  divorce 
arising  out  of  the  State  unless  at  the  time  the  libellant  had  his 
domicile  in  the  State.* 

Where  a  defendant,  against  whom  a  divorce  has  been  decreed, 
was  a  non-resident,  and  did  not  appear  in  the  suit,  the  jurisdiction 
of  the  court  was  limited  to  the  dissolution  of  the  marriage,  and 
that  part  of  the  decree  prohibiting  the  defendant  from  marrying 
again  will  be  invalid.' 

(c)  Domicile  of  Wife,  —  While  it  is  true  that  the  general  rule 
is  that  the  wife's  domicile  is  merged  in  that  of  the  husband  on 
marriage,*  and  this  merger  continues  until  the  marriage  relation 
is  dissolved,*  and  follows  him  wherever  he  may  go,®  although  the 
misconduct  of  the  husband  may  enable  the  wite  to  defend  against 
a  suit  for  the  restitution  of  conjugal  rights,''  though  it  is  certainly 

1  Todd  V,  Kerr,  42  Barb.  (N.  Y.)  317.  divorce  from  his  wife,  who  resides  there, 

9  Foss  V,  Foss,   58  N.  H.  283 ;  Pate  v.  the  act  of  adultery  charged  as  cause  for 

Pate,  6  Mo.  App.  '49;  Ralston  v.  Ralbton,  divorce  being  alleged  to  have  been  com- 

13  Phila.  (Pa.)  30;  Philadelphia  v.  Weth-  mitted  there.    Smith  v.  Smith,  4  Mackey 

erbv,  15  Phila.  (Pa.)  403;  Colvin  v.  Reed,  (D.  C),  255. 

55  Pa.  St.  375;  Keel  v.  Elder.  62  Pa.  St.  8  Garner  v.  Gamer,  56  Md.  127. 

308 ;  Love  v.  Love  (Pa.),  30  Leg.  Int.  86;  4  See  Dow  v,  Gould,  &  C.  S.  Min.  Co. 

Thomas  v,  Thomas,  4  Le^.  Opin.  440.  31  Cal.  620 ;  .Sanderson  v,  Ralston,  30  La. 

Thu.s,  a  non-resident  wife  cannot  main-  An.  312;  Hackettstown  Bank  v.  Mitchell, 


v.  Pate,  6  Mo.  App.  49.    And  no  jurisdic-  ders,  5  Cold.   (Tenn.)  60 {    Yeiverton   v. 

tion  can  be  had  of  a  divorce  suit  brought  Yeiverton,  i  Swab.  &  Tr.  574  ;  Dalhousie 

by  a  husband  who  has  removed  from  the  v,  McDouall,  7  Clark  &  Finn.  817;  Uremer 

State  in  which  he  and  his  wife  lived,  she  v.  Freeman,  1  Dean  &  Swa.  212. 

remaining  there.    Ralston  v,  Ralston,  13  5  But  if  a  husband  and  wife  are  divorced 

Phila.  (Pa.)  30.    Therefore,  a  divorce  ol>-  a  mensa  et  t/ioro^sYiQ  may  have  her  separate 

tained  by  the  husband  in  another  State,  domicile.     Overseers  of  Williamsport  v, 

the  wife  being  a  resident  of  Pennsylvania,  Overseer  of  Eldred,  84  Pa.  St.  429,  432; 

does  not  effect  her  right  of  dower  in  lands  Barber  v.  Barl^er,  21  How.  (U.  S.)  582,  588, 

within  that  State.    Colvin  z^.'Reed,  55  Pa.  593;  Bennett  v,  Bennett,  Deady  (U.  S.), 

St*  375  >   I^cel  V,  Elder,  62   Pa.  St.  30S;  D.  C.   299,   305;  Williams  v.  Dormer,  2 

Love  2/.  Love  (Pa.),  30  L^.  Int.  86 ;  Thomas  Rob.  £cc.  ^05 ;  s.  c,  ^  Eng.  L.  &  Eq.  598, 

V.  Thomas  (Pa.),  4  Leg.  Opin.  440.    And  600 ;  Dolphin  v,  Robins,  7  H.  L.  Cas.  390^ 

where,  after  having  lived  with  his  wife  in  416. 

Pennsylvania,  a  husband  removed  to  St.  6  Hair  v.  Hair,  10  Rich.  (S.  C.)  Eq.  163, 

Louis,  and,  claiming  to   have  become  a  175;  Bennett  z/.  Bennett,  Deady  (U.S.),  D.C. 

citizen    of    Missouri,  obtained  a  divorce  299,305;  Barber  t/.  Barber,  21  How.  (U.  S.) 

there,  this  divorce  was  held  void  in  Penn-  582,584;  Greene  z^.  Greene,  11  Pick.  (Mass.) 

sylvania  as  to  the  wife,  the  Missouri  courts  410,  415;  Hairston  v.  Hairston,  2j  Miss, 

never  having  jun.sdiction  over  her.     Phila-  704,    722 ;    Smith   v,  Morehead,  6  Jones 

delphia  v.  Wetherby,  15  Phila.  (Pa.)  403.  (N.  C),  Eq.  360, 364 ;  Williams  v.  Saunders, 

But  in  the  District  of  Columbia,  where  5  Cold.  (Tenn.)  &,  79. 

the  revised  statutes  (§  740)  declare  that  7  Yeiverton  v.  Yeiverton,  1  Swab.  &  Tr. 

no  divorce  shall  be  granted  for  any  cause  574. 

occurring  out  of  the  District,  unless  the  "Suits  for  the  restitution  of  conjugal 

applicant  shall  have  resided  there  for  two  rights,"  that  is,  suits  to  enforce  cohabita- 

years  next  preceding  the  application,  in  tion  on  the  part  of  the  delinquent  husband 

a  stilt  under  this  statute  it  was  held  that  a  or    wife    (see  Mortimer   v.   Mortimer,   2 

husband  residing  out  of  the  District  may  Hagg.  Consist.  310;  s.  c,  4  Eng.  Ecc.  54;^ 

apply  to  the  court  of  the  District  for  a  544 ;  Bramwell  v,  Bramwell,  3  Hagg.  Ecc. 
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Otherwise  where  he  is  guilty  of  conduct  justifying  her  in 

him,' and  they  are  living  apart  and  in  different  States;' 
wife  may,  where  necessary,  acquire  a  separate  domicile  fro 
of  her  husband  for  the  purpose  of  a  divorce,  and  carry  her 
thither  to  be  redressed,'  But  it  is  held  in  New  York  tl 
courts  of  that  State  will  not  give  effect  to  a  decree  of  < 

61S1S.  c,  s  Eiig.  Ecc.  231,  2\k;  Dennissf.  24 Mich.  tSo,  t8t ;  Uopkinsv.  He 

DennijfcsEng.  Ecc.  lAn.iOrmef.Orme,  N.H. 474,475;  Pivson  7.  Payson 

I  Add.  Ecc.  381!  i  Eng    Ecc  354,  3S6I,  518;  Maslen   v.   Maiten,    15  N. 

though  slill  brought  in   England  (see  10  r  rary  v.   Frary,   ro   N.   H.   61 ; 

&  2\  Vict.  c.  85.     Also  FireGrace  &.  Fire-  YXcs,  :3  N.J.  Eq.  280;  People 

brace,  I„  R.  4  P.  Div.  63 ;  Brown  r.  Brown,  76  N.  Y.  78,  85,  87  ;  s.  t,  31  Am 

L.  R.  7  Eq.  185;  Anquez  v.  Anquez,  L.  R.  Hunt  v.  Hum,  72  N.  V.  1\^,  Z43 

1  P.  &  D.  176),  have  never  been  known  in  Am.  Rep.  1291  KinnierT'.Kinnier 

this  counlry.    See  Coverdill  f.  Coverdill,  J3S,  S44-  Mellenr.  Mellen,  10  Afa 

3  Harr.  (Del.)   13;  Logan  v.  Logan,  >  B.  N- C.  329,  331, 333, n.;  Smilhr.N 

Mon.{Ky.)  i43:fiaughi..Baugh,37Mich.  6  Jones   (S.  C)  Eq.  360,  364; 

59, 6/;  GirUnd  v.  Garland.  50  irfiss.  694,  Schlachicr,  I'hill.  (N.  CT)  510 ;  H 

7iS;CrugerK.  Douglas,  4  Edw.Ch.  (N.V  )  Hollister,6Pa..St.449.453;  Calvi 

433.  506;  Khame  J..  Khame,  r  McC.  (S.  C.)  55  Pa.  St.  375,  379;  Uitson  v. 

or.   197.      Compart   Keerl   s.    Keerl,  34  R.  I.  87,  107 ;  Hull -^.  Hull.  I  Sin 

Md.  21,  26;   and  Temi.  Rev.  Slat.  (1873)  Eq,  174,  r??;   Shreck  v.  Shreck 

$2461.  579,  588:   Republic  T'.  Skidmon 

1  See  Dryan  v,  Bryan,  34  Ala.  516.  519,  161  ;  Hare  v.  Hare,  10  Tea.  355 

520;  Hardin  v.  Hardin,  17  Ala.  250,  253.  i-.  Craven,  27  Wi5.4i8;  Dutcherv 

254;  Kinsey  ».  Kinsey.  37  Al.i.  393.  395  ^  39  Wis.  651,  659;  Cook  v.  Cook, 

Pierce  v.  Pierce,  33  Iowa,  23S,  240;  Dnug-  195;  9.  c,  43  Am.  Rep.  706;   14  N, 

lass».  Duuglass,  31  Iowa,  421,424;  Logan  33>35>  37' 443:  Cheever  K.  Wilsoi 

I'.  Logan,  2  H.  Mim.   (Ky.)    142;  Noulet  f.  (D.  S.J  108,  T24.      Cemfart   Ne; 

Dulioia,  b   La.    An.    403,  404;   Childs   ?.  Husband,!  La.  An,  315. 

Childs,    49    Md.    509,    514;    Gillinwaters  It  has  been  said  that  "the  law 

V.  Gillinwaters.  28  Mo.  6t,  62 ;   HIack  v.  ognize  a  wile  as  having  a  separ 

Black,  10  N.  J.  Eq.  213.  22  [  ;  Meldowney  ence,  and  separate  interests,  and 

V.  Meldoivney,   27   N.    J.   Eq.    328,   398,  rights,  in  those  cases  where  Ihc  ei 

Cornish  v.  Cornish,  23  N.  J.  Eq.  208,  Z09;  jcct  of  Ihe  proceeding  is  lu  shoii 

Boyce  v.  Hoyce,  23  N.   I.   Eq.  337.  349 ;  relation  itself  ought  to  be  dissoh 

Laing  V.  Laing,  21   N.  J-  Eq-  248 ;  Moores  m<idified  as  to  establish  separate 

V.  Moores,   10  N,  J.  Eq.  275;   People  v.  and  especially   a  separate    domi 

Mercein,8  Paige  Ch.(N.  V.)47t6Si  Butler  home.  .  .  .  Otherwise  the  paitie 

v.  liuller,  r  Pais.  Cas.  (Pa.)  3Z9;  Eshbach  respect,  would  stand   upon  very 

V.  Eshl)ach,  23  Pa.  SI.  343,  34; ;  Callison  grounds,  it  being  in  the  power  of 

i-.   Callison,    12    Pa.  St.    275;    Vanleer   v.  band  to  change  his  domicile  al  wil 

Vanleer,   ri  Pa.  SL  211,  215  ;   Gordon  :■.  in  thai  of  Ihe  wife."     Harteau  p. 

Gordon.  48  Pa.  St.  226;  Colvin  v.  Reed,  14  Pick.  (Mass.f  181.    See.  also,  I 

55  Pa.  St. 375,  379;  Grove's  Appeal.  37  Pa.  Moffaii.  j  Cal.  280;  Sawiell  v.  Si 

St.  443,  447.  Conn.  284;  Jennessp.  Jenness,l4 

8  See  M^uirei'.  Maguire,  7  Dana  (Ky.).  Toleni'.Tolen,  2Ulack[.  (Ind  )4o 

181;    Hick  t;.   Hick,   s   Bush  {Ky.|.  670;  v.   Fishli.  2  Litt.  (Ky.)  337;   H 

Velverton  :'.  Velverton,  I  Sw.  &  Tr.  574.  Alden,  9  Greenl.  (Me.)  140;  Brett 

" "     '  ..       - J  j^^.   p^^  p    ] 

o  thai,  if  either  ho 

,^   .                                  .  ^                 .         .  e  becomes  domiciled  in  anoth 

Sawiell  I'.  Sawtell,  17  Conn.  284;  Jenness  Iheir  ilalus,  as  elTecled  by  the  ma: 

r.  Jenness,   24   Ind.    355-359:    Hinds   ;'.  tions,  maybe  adjudged  upon  and  c 

Hinds,  I  Iowa,  36,  39;  Hrelt».  Bicit,  5  Mel.  or  changed  in  accordance  wilh  thi 

(Mass.)  233;  Fishli  I..  Fishli,  2  Lilt.  (Ky.)  that  Slate.     People  ?■.  Baker,  76 1 

337;    Ilanling  "      ""         "    "           "        "  =_                --   . 
151;  G 
Sewall 

Icn  V,  Shannon,  115  Mass.  43^  449;  Shaw  son,  4  R.  I.  87,  101  ;  Pennoyerr. 

_  ^L <,..__,  ..o     .. [..Harleau,  U.S.  714,734;  Cheeverf.Wilsor 


S  See  Hanberry  v.  Hanberry,  29  Ala.  (  Mete  (Mas 
719,  724;  Turner  v.  Turner.  44  Ala.  437,  N.  II.  61,  Al 
451  i  Moffall  V.  Moflatt,  5  Cal.  2B0.  ^I ;   vife  becomes 


;   Harding  v.  Alden,  9  Me.  140^  150,  85;  8.  c,  32  Am.  R.  274;  Kinniei 

;  Goodwin i>.Goodwin,4;  Me.  377,378;  nier,45  N.  V.  535;  Huni  p.  Hunt, 

(all  T>.  Sewall,  121  Mass.  156,  162;  Bur-  217 ;  s.  C,  28  Am.  Rep.  1-9;  Dits 

V.  Shannon,  115  Mass.  43^  449;  Shaw  son,  4  R.  I.  87,  101  ;  Penno 

T'.Shaw,9SMass.  15S;  Harteau f.  Harleau,  U.S.  714,734;  Cheeverf.V 

-4Pick.(MaaB.)i8i,  185;  Wright;..  Wright.  (U.  S.)  loS. 
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obtained  by  a  wife  in  another  State  for  a  cause  not  there  allowed, 
she  having  been  married  and  domiciled  in  New  York,  ^nd  having 
obtained  such  divorce  in  fraud  of  its  laws.^ 

[i)  Domicile  must  be  Bona  Fide.  —  Where  there  is  a  change  of 
domicile,  it  must  be  bona  fide,  and  not  made  merely  for  the  purpose 
of  prosecuting  the  divorce  suit.'  There  must  exist  a  present 
intention  to  permanently  change  the  home  or  place  of  abode.' 

{i\  Place  of  Commission  of  Offence,  —  In  the  absence  of  any 
statutory  regulations  to  the  contrary,  the  place  of  the  commission 
of  the  offence,  or  where  the  cause  of  action  accrued,  is  imma- 
terial,* even  though  the  offence  was  committed,  or  the  cause 

1  JidoMi  V.  Jackson,  t  Johns.  (N.  Y.)  (Del.)  558 ;  Ringgold  v.  Barlev,  5  Md.  186, 

M;  Vaiimg  v.  Bird,  13  Johns.  (N.  Y.)  193;  Hall  v.  H£lT,  zq  Wis.  600,607. 

ip.  Ctmpar,  Kmnier  P.Kmnicr.  45  N.  V.  Third,  In  which  fia»mg  resided  or  hid 

53^;  1.C  i3  Bwb.  (N.  Y.)  454,  58  Bwb.  his  home,  he  slill  retains  an  intention  of  re- 

I*,  y.)  414.  siding  there  for  the  future,  and  of  makinB 

1  See  Thompson  v.  State,  28  Ala.  12;  it  his  permanent  home,     ^e  cases  cited 

LonJT'.Load,  119  Mass.  14;  Reed i'.  Reed,  above,  and  D'Auvilllers  i>.  Her  Husband, -jz 

pKich-ii?;  J.  c,  50  Am.  Rep.  1471  Win-  La.  An.  605,606;  Leith  t/.  Leith,  39  N.  H. 

ikipc.  Winship,  i  C.  E.  Gr.  (N.  J.)   107;  zo,  39;  Briggs  1;.  Briggs,  L.  R.  5  R  Div, 

Srawn F.  Brown,  t  McC.fN.  J,)78;  Smith  163,  164. 

'.  Smiili,  4  Greene  (Iowa),  j66;  Leith  v.  A  State  court  will  not  recognize  the  de- 

Wld.  3?  N-  H.  so;  Johnson  v.  Johnson,  4  cree  of  divorce  of  another  Stale,  the  Mbel- 

FlipCh.  (N.  V.)46o;  Greene  v.  Greene,  lant  having  left  the  former  Slate,  and  re- 

II  Pick.  (Mass.)  4101  Hanover  v.  Turner,  mained  for  a  year  in  the  other  .State  for  the 

M  Miss.  117  j    Chase  v.  Chase,  6  Gray  purpose  of  obtaining  such  divorce.    Reed 

(Hus.),  IJ7;  Shannon  v.  Shannon,  4  Allen  v.  Kced,  52  Mich.  117 ;  t.  c,  50  Am.  Rep. 

(Uut.|,  13.I.  247.     See,  also,  Hood  v.  Hood,  ti  Allen 

DiMkil*.  —  A  person's  domicile,  for  the  (Mass.),  196;  Shannon  v.  Shannon,  4  Allen 

WV*<  of  divorce   proceedings,  may  be  (Mass.),  134. 

^ncd  as  his  home  (see  Warren  zr.  Thomas-  But  this  rule  does  not  apply,  of  course, 

I").  43  He.  406,  418,  419;    Hairston  ti~  where  there  was  a  jmta /i/f  change  of  resi- 

Hjirjton,  J7Miss.  704,  718,  719;  Crawford  dencc  from  one  State  to  another,  a  divorce 

?  Wilion,  4  Barb.  (iV.  Y.)  504,  5(8-510;  there  obtained,  and  a  subsequent  return  to 

Whiclitr  V.  Hume,  28  L.  J.  Ch.  396,  4001  the   State   of  the   former  domicile.     See 

*llomcy-Generali'.  Rowe,  31L.  J.  Ei.  314,  Hood   v.   Hood,    11    Alien   (Mass.).   196; 

J30},  Ibe  place  or  country,—  Shannon  v.  Shannon,  4  Allen  (Mass.),  134. 

^'fH.  In  which  the  person  resides  with  S  Moorhouse  v.  Lord,  to  H.  L.  Cas.  272. 

■Iw  intention  of  remainmg  ;  in  other  words,  No   matter  how  long  a  person  may  re - 

■here  the  person  has  his  home.    See  Hinds  side  in  a  particular  place,  it  does  not  con- 

*'  i^liiuls,  I   Iowa,  36k  39;   Whitcomb  v.  fer    domicile,   unless    there   is  a  present 


WhiKomU  46  Iowa,  437,  443, 444  ;  Greene  intention  to  abide  there  pei 

».Gttene,ii  pick.(Mass.)4lo,4is;  Hairs-  Munro  i-.  Munro,  7  Clark  &  Finn.  841- 
font.  Hainton,  !7   Miss.  704,  718,  719;       4  Hanberry  v.  Hanberry,  Z9  Ala.  719, 

"ith  r.  Uith,  19  N.  H.  20,  34;  Crawford  723; -Smith  ;/.  Smith,  4  Greene  (Iowa),  266, 

».WilMn.4Barb.(N.V.)504,520iDutcher  269;  Tolcn  t/.  Tolen,  2  Blackf.  (Ind.)  407, 

'.  Dulcher,  39  Wis.  651,  659;  Laneuville  41  [ ;    Harding  7/.  Alden,  9   Me.   140,    143; 

t.Andtraon,  1  Sw.  &  Tr.  14;  s.  c,  22  Eng.  Barber  v.  Root,  lo  Mass.  260,  264:  Clark 

J-  4  Eq.  641 ;  Bell  v.  Kennedy,  L.  R.   1  v.  Clark,  8  N.  H.  31,  21;  Leith  v.  Leith,39 

H  LSc.307,  319;  Briggs  I'.  Kriggs,  L.  R.  N.  11.20,38;  Holmes?'.  Holmes,  57  Barb. 

jP.Div.163, 165;  Wilson:-.  Wilson,  L.R.  (N.  V.)  305,  307;  Hubbell  v.  Hubbell,  3 

'P.*  1).435,  443:  Dolphin  K.  Robins,  7  Wis.    662,664;    Shafer  z^.   Bushnell.  24 

H.LCas.39o,4r4:  Tollemache  f.  Tolle-  Wis.  372,  376;  Cheevert.  Wilson,  9  Wall. 

"icht,  I   Sw.  &  Tr.   557,  559;   Shaw  ;..  (U.  S.)  108,  t24i  Duntze  v.  Levett,  Ferg. 

G«uld.L.  R.  3H.U55.96.  Eccl.  63;  3.  c,  3  Eng.  Eccl.  360,  379;  WH- 

&s«rf,  In  which  having  had  his  home,  son  v.  Wilson,  L  R.  «  P.  &  D,  435.  44*- 

*  coniinues  10  reside,  though  no  longer  Compare   Edwards  v.   Green,  9   La.   An. 

™'i"iingan  intention  of  making  such  place  317,  318;  Colvin  v.  Keed,  55  J^  St.  375, 

™  faiure  residence  or  home.    See  cases  380.     See,  also.  Rev.  Stats,  of  Ark.  1874, 

■tnie  cited,  and  State  v.   Frest,  4  Harr.  %  2201;  Colo.   1877,  }  919;  CoDD.  tt^5r 
3  C.  of  L,~39                                  600 
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of  action  arose,  in  a  State  where  it  is  not  a  cause  f( 
worce.* 

(/■)  Domicile  of  Parties  at  Time  Offence  committed.  —  T 
icile  of  the  parties  at  the  time  the  offence  was  committet 
-cause  of  action  arose,  is  immaterial,  unless  otherwise  prov 
statute." 

{g)  Place  of  Celebration  of  Marriage.  —  Since  the /ktj 
-not  the  lex  loci  contractus  governs  in  all  divorce  proceedin 
immaterial  where  the  marriage  was  celebrated.' 

(k)  Defendant  must  be  personally  served.  —  In  order  to  i 
foreign  decree  of  divorce  valid  and  binding,  the  defendant 
.personally  served  with  process  within  the  jurisdiction  of  thi 

}  4;  ni.  iSSn  p.  413:  I  1a  Civ.  Code,  Maguire  v.   Maguire,  7  Dan> 

1875.  S  142;  Md.  1878,  art.  51,  %  141,  p.  1S7;  Garner  v.  Garner,  56  Md 

480:  Mass.  18S1,  p.  BI3;  Mo.  1879, §217.  Kuntv.  Hunt.  71  N.  V.  117,  13 

1  Harrison  I'.  Harrison,   19  Ala.  499;  Am.  Rep.  119;  People  ii.  Butci 

Tolen  V.  Tolen,  1  Ulackf.  ([nd.)407.  4>l;  73.83,84;  B.C.,  32  Am.  R.  274: 

Stokes  V.  Stokes,  I   Mo.  310:  Hubbell  v.  Root,  10  Mass.  160.  264;  Colvii 

Hubbell.  3Wis.  66!.  664;  Shaw  v.  Aiior-  55  Pa.  Si.  (j  P.  F.  Smith)  375; 

'  ney-General,  L  R.  j  P.  &  D.   156,   l6t ;  1  urnet,  44  Ala.  417;   Commu 

Niboyel  ».  Niboyet,  L.  K.   4  P.   l>iv.   i.  Blood,  07  Mass.  53S;  Borden  c 

Compare  Edwards  v.  Green,  9  La.  An.  317,  Johns.  (N.  Y.>  121 ;  Vischer  v.  ' 

318:  Duke  V.  Fulmer,  5  Rich.  (N.  O'Etj.  Barb.  (N.  Y.)  640;  McGiffen  v. 

121,  125;  Hare  v.  Hare,  10  Tex.  355.  357.  31  Itarb.  (N.  V.)  70;  Hoffman  r 

%  See  Tfaompaon  v.  Sute,  tS  Ala.  12,  l\  Barb.  (N.  Y.)  169;  Kerr  v.  K 

16;  Tolen  r.  Tolen,  1  Blackf.  (Ind.)  407,  Y.  272;  Holmes  11.  Holn>es.  57 

4M!  Becket-i.  Becket,  17  R   Mon.  (Ky.)  Y'  ""    '■-    -    "'= "-- 

370,  I.  .  .  

2641  Hopkins  v.  Hopkins,  35  N.  H.  474.  [^-   C.)   520;    Hood  t'.   Hood, 

475;  Clark  V.  Clark,  8  N.  H.  !l,  it;  Pros-  (Mass.),  196;  Harding  v.  Alden 

ser  V.  Warner,  47  Vt.  667,  671  ;  Shafer  1;,  (Me.)  14a 
Bushnell,   24   wis.   372.  376;   Gleaaon 
Gleason.  4\Vis.  64.  6s;  Hubbell  f.  Hl  .         , 

bell,  3  Wit.  662,  664.     Compart  Dorsry  v.  abuuls  oC    the  defendant 

Dorsey,  7  Watts  (Pa.),  350;  affd,  McDet-  personal  service  is  impossible, 

mote*  Appeal,  8  Watts  &   S.  (Pa.)   256;  field  v.  Mclntyte.  10  Ohio,  17 

Hishop  f.  Bishop,   TO  Pa.  (6  Casey)  416;  Tolen,  2  B!ackE.  (Ind.)  407 ;  Hu 

Leith  V.  Leilh,  39  N.  H.  20;  Edward*  v.  2  Strob.  (S.  C.)  Eq.  T74:  Coopi 

'Green,  9  La.  An.  317;   Harman  v.  Har-  er,  7  Ohio,  pt.  2.  238;  Harrison  v 

man,  I  Cal.  215,  2t6i   Uuke  v.  Fulmer,  5  19  Ala.  499:  GIea>on  v.  Gkas 

Rich.  (S.  C.)  Eq.  12:.  125;  Lolley  t/.  Lol-  64;    Hubbell    v.    Hubbell,  3 

ley,  2  Clark  &  Finn.  568.  Thompson  i'.  State,  2!!  Ala.   t 

S  See  Cheever  :-.   Wilson,  9  Wall.  (U.  land  z:  McFarland.  40  Ind.  45* 

S.)  123;  Standridge  v.  Slandridge,  31   Ga.  Hare,  10  Tex.  355.357:  Shaw  K 

223J  While  V.  White,  5  N.  H.  476;  Stale  General,  U   R.  2   P    &  I>    156. 

«.  Fry,  4  Mo.  izo;    Dorsey  v.    Dorsey,  7  also.  Rev.  Stats.  Ind.    1881,  {  I 

Watts  (Pa.),  349;  Tolen  f.  Tolen,  2  Blackf.  1881,  S§  3^)9,  4180;  Minn.   18; 

-(Ind.)  407:  Harteau  v.  Harteau,  14  Pick.  Nev.  1S73.  |  216;  Ohio,  iSSot  j 

XMass.)  181  ;  Thompson  v.  State,  28  Ala.  I.  1882,  p.  428. 
12,  16;  Barber  v.  Rool,  10  Mass.  260,  264:         U  seems   that  where    both    f 

Clark  o.  Clark,  8  N.   H.  21,   22 ;   Hubbell  domiciled  in  the  same  State,  the 

V.   Hubbell,    3  Wis.    662,  664:    Shafer  t>.  jurisdiction  to  render  a  decree 

Bushnell,   24   Wis.  372,   376;    Harvey  v,  without  actual  service  of  proces 

Famie,   L.   R.   5   P.   1>.    153;    Wilson   v.  defendant.    See  Barber  v.  Koo< 

Wilson,  I>  R,  2  P.  &   D.  435.  442,     CiHtt-  260,  264.   Where  the  plaintiff  on 

fiare  Duke  v.  Fulmer.  5  Rich.  (S.  C.)  Etf  ciled  in  the  State,  the  jurisdict 

121,12;;  Harman  v.  Harman,  1  Cal.  21  j,  court  extendi  only  to  dissolve  th 

216;  Lolley  V.  Lolley,  2  Clark  &  Finn.  $68!  as  10  such  an  one.     See  Gould  v 

4  See  Grossman  v.  Grossman,  33  Ala.  Mo.  200,  204;  People  e.  Baker, 

.486.  487 ;  Parish  ;■.  Parish,  32  Ga  653.  655 ;  78 ;  s  c,  32  Am.  Rep.  274 ;  Coo 


iMiiict  a^  Ittnn*.         CONFLICT  OF  LAWS.  IHtom. 

It  has  long  been  the  law  in  New  York  and  other  States,  that  a 
divorce  is  void  there  when  obtained  in  another  State  by  a  resident 
[hereof  according  to  its  own  laws,  against  a  resident  ot  New  York 
who  has  neither  appeared  nor  had  due  personal  service  of  process 
upon  him.* 

(0  Appearance.  —  Voluntary  appearance  in  the  suit  gives  the 
court  jurisdiction  to  pass  upon  the  cause,  and  renders  the  decree 
binding  elsewhere.* 

*Wis.  I95J  s.Ct  43X01. Rep. 706;  14  N.  obtained  a  divorce  upon  lervicc  bypubli- 

W,  Rep.  31,  443.  cation,   constructive  '  service    being   made 

When  the  <iefendant   a  not  personally  sufficient  under  the  Ohio  law.    On  a  sajt 

icrved  vtih  process,  and  does  not  volun-  brought   in   New  Vork  to  annul  a  subse- 

arlf  appear,  any  decree  will  be   invalid  quent  marriage  uf  one  oF   the   parlies,  it 

inimi  him  for  costs.    See  Lytle  v.  Lvtie,  was  held  that  the  New  York  couns  would 

43  Ind.  zoo,  202,  or  alimony.     See  Turner  not  recognize   the   Ohio  divorce  as  valid. 

p.  Turner,  44  Ala,  437,  450;  Thompson  v.  O'Dea  v.  O'Dca,  101   N.  V.  13.    And  a 

Sole,  iS  Ala  II,  )7 ;  Sanford  v.  banford,  judgment  of  divorce  granted  in  Michigan 

Sltoy  (Conn.),  353,  358;  Beard  v.  Beard,  to  a  husband,  from  a  wife  resident  in  Wis- 

II  Ind.  311,  313;  Madden  v.  Fielding,  rg  consin,  without  personal  service  or  appear. 
U.  An.  505,  5alS:  Ellison  v.  Manin,  53  ance,  or  her  knowledge  of  the  proceedings, 
*•"■  S7;fcS7S;  Gould  f.  Crow,  57  Mo.  200,  the  alleged  c  '       ' 

III  Lcilh  V.  Leith,  39  N.  H.  20,39;  Jack-    no  bar  to  an  . 
•m E>.  Jackson,  l  Johns.  (N.  Y.)  424;  Pros-    Wisconsin,  although  the  statute  of  Michi- 


1.  Leith,  39  N.  H.  20,  39;  Jack-  no  bar  to  an  action  by  hi 

on,  1  Johns.  IN.  Y.)  424:  Pros-  '—  '■        '     ' 

D.  Warner,  4,  ^ 

t  prohibiting  such   unserved  and  upon  the  residence  there  0 


"Jn-ippearing    defendant    from    marrying  anL    Cookv.  Cook,  <                ,_,         .  ._, 

■(linwillbe  invalid.     Sec  Gamer  v.  Car-  Am.   Rep.   706;  14  N.   W.  Rep.  33,  443. 

Dcr,  j6Ud-  117,  1 28.  119.  And  a  decree  of  divorce  rendered  m  Wis- 

It  has  been  said  that  "the  injured  party  consin  on  service  by  publication  is  ineffect- 

nusi  seek  redrew  in  ihc  forum  of  the  de-  ual  to  award  the  custody  of  minor  children 

imditit,  except  where  the  defendant  has  re-  resident  in  Iowa.     Kline  v.  Kline,  57  Iowa, 

■novcd  (lom  what  was  before  the  common  386;  s.  c.,  4:  Am.  Rep.  47, 

domidie  ot  both."    Reel  v.  Elder,  62  Pa,  S  Garner  v.  Garner,  56  Md.   117,  1*8; 

%.\\i  P.  F.  Smith}  315.    See  also  Giay  Could  ».  Crow,  57  Mo.  200,102;  People  p. 

».  Hiwes,  8  Cal.  565.  Baker,  76  N.  V.  78,  83.  84 ;  s.  c,  32  Am. 

1  Sec  People  v.  Baker,  76  N.  V.  78;  *.  Rep.   274;  Klnnier  v.   Kinnier,  45   N.  V. 

C  ;i  Am.  R.   174;  Borden  r.  Fitch,  15  535,   539;    ■.  c^   58   Barb.    (N.   V.)   424; 

Mo.  (N.  Y.)  131 :  Bradshaw  v.  Heath,  13  Cheever  v.  Wilson,  9  Wall.  (U.  S.)  (08, 

Wend  [X.  V.)  407;  Vischerw.  Vischer,  12  no*   lit,  134.    Thus   where   A.,  of   New 

Barb.  (N.  V.|  640;  Kerr  v.  Kerr,  41  N.  Y.  York,  brought  in   a   New   York   court  a 

17!;  Hoflman  »    Hoflman,  46  N.  Y.  30;  divorce  suit  against  his  wife,  a  resident  of 

<-  c.  SS  Barb.   (N.   Y.)  169;  Kiibum  v.  Texas,   and    she    brought   a  similar  suit 

Woodwonh,  5  Johns.  (N.  Y.)  37 ;  Shum-  against  him  in  a  Teaas  court,  and  he  de- 

wiy  V.  Stillman,  4  Cow.  (N.  V.)  292 ;  s.  c  fended,  contesting  the  jurisdiction  of  the 

6  Wend.  (N.  V.)  4471  Ferguson  v.  Craw-  Texas  court,  and  on  the  merits,  and  she 

fori),  70  N.  Y.  253;  Kinnier  v.  Kinnier,  45  prevailed,  the  New  Vork  court  held  that 

K-  V.  US:  Hunt  v.  Hunt,  72  N.  V.  21T;  her  decree  was  a  bar  to  the  further  main- 

>,c,iSAm.  Rep.  rio;  McGiffertv.  McGif-  tenance   of    his    suit,   without    regard   to 

'—   -  "arb,  (N,  V.)  69;  s.  c,  17  How.  whether  the  Texas  court  had  or  had   not 

.18;  Holmesf.  Holmes,4  Lans.  jurisdiction  of  his  person.    Jones  v.  Jones, 

iS;  reversing  s.  c,  57  Barb.  (N.  36  Hun  (N.  V.),  414.     And  where  a  hus- 

'eople  f.  MM^ran^,  6  Park  [N.  band  obtained  a  decree  of  divorce  in  Maine, 

\.    Compart  Cheever  v.  Wilson,  his  wife    appearing,  subsequently,   for   a 

;U.   S.)  108;  Kline  v.  Kline,  57  pecuniary  consideration,  executed  a  release, 

j   S.  C,  42    Am,    Kep.  47;    Van  discharging  all  claims  against  him  and  his 

Griffin,  71    Pa.  St.  2401    Piatt's  estate,  the  release  recilme    the  decree;  it 

>  I^a.  Si.  501 ;  Cook  v.  Couk,  56  was  held  that  the  wife  could  not,  upon  her 

s.  c,  43  Am.  Rep.  706;  14  N.  libel  in  Massachusetts,  impeach  the  decree 

L3,  443.  of  the  Maine  court  for  want  of  jurisdiction, 

here  A.  and  his  wife  lived  in  New  without  showing  that  the  husband  went  to 

I  hii  wife  deserted  him  and  went  Maine   for  the    purpose    of    procuring  a 

1,  he   going   to  Ohio,  where  he  divorce  in  violation  of  the  Manachusetu 

sn 
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J.  Form  of  Proceedings  in,  —  To  give  a  foreign  divorce  validity 
and  force  outside  of  the  jurisdiction  where  decreed,  the  proceed- 
ings must  have  been  conducted  according  to  the  rules  of  interna- 
tional law  prescribed  as  to  foreign  judgments.^ 

k.  Collusion  in  Divorce  Proceedings.  — All  judgments  in  divorce 
are  avoided  by  collusion,  even  in  the  jurisdiction  where  they  were 
rendered,  when  the  collusion  is  established.' 

/.  Fraud  in  procuring  Divorce,  —  It  is  a  well-recognized  and  well- 
established  principle  of  law  that  fraud  vitiates  every  thing  it  enters 
into ; '  and  fraud  vitiates  a  decree  of  divorce  rendered  in  another 
State,^  unless  the  same  question  of  fraud  has  been  tried  in  the 

laws  (Gen.  Stat.  ch.  107,  §  54).    Loud  v.  v.  Gechter,   ci   Md.   187,  1S9;    Sewall  v. 

Loud,  129  Mass.  14.  Sewall,  122  Mass.  156^  161 ;  Edson  v.  Ed- 

And  where  a  wife  appeared  by  counsel  son,  108  Mass.  590^   596,  597;   People  v. 

In  a  divorce  suit  in  Indiana,  and  received  Dawell,  25  Mich.  247, 250, 265;  Truev.Tme, . 

alimony  m    pursuance   of   the  decree  of  6  Minn.  45S,  465,  466;  Youn^  v.  Young,  17 

divorce,  she  will  be  stopped  subsequently  Minn.  i8r,  185 ;  Gould  v.  Crow,  s?  Mo. 

to  impeach  the  divorce  in  another  State, on  200,  70X\  Adams  v.  Adams,  si  N.  H.  388, . 

the  ground  that  it  was  obtained  by  fraud.  597,  398;  Hunt  v.  Hunt,  72  N.  V.  217,  225- 

Kirriean  t'.  Kirrigan,  2  McC.  (N.J.)  146.  229;  s.  c,  28  Am.  Kep.  129;    Borden  v. 

1  No  judgment  has  extra-territorial  force  Fitch,   15  Johns.  (N.  Y.)    121,   141,   143; 

unless  pronounced  by  a  court  of  Competent  Boyd's  Appeal,  58  Pa.  St  241,  245;  Allen 

jurisdiction,  acting  in  conformity  with  the  v,  Maclellan,   12   Pa.  St.  128,   331,  332; 

principles  of  international   law.    See  Bis-  Crouch  v.  Crouch,  30  Wis.  667,  669,  670. 
choff  V,  Wethered,  9  Wall.  (U.  S.)  812;       Thus,  a  divorce  obtained  by  fraud  in  an- 

Mills  V.  Duryee,  7  Cr.  (U.  S.)  481 ;  Tenton  other  State  is  void  in  the  District  of  Co- 

V.  Garlick,  8'Fohns.  (N.  Y.)  194 ;  Borden  v,  lumbia,  the  parties  to  the  marriage  residing 

Fitch,  15  lohns.  (N.  Y.),  121 ;  DeWitt  v,  there.    Strait  x/.  Strait,  3  McAr.  (D.  C.)  415. 

Burnett,3  narb.  (N.  Y.)90;  Bissellv.  BHggs,  The  Michigan  courts  will  not  recognize  a 

9  Mass.  462;  Mowry  v.  Chase,  100  Mass,  decree  of  divorce  rendered  in  another  State, . 

79;  Shaw  r.  Gould,  L.  R.  3  H.  L.  55;  Fer-  the    libellant    having   left  Michigan,  and 

guson  V.  Mahon,  3  Per.  &  Da  v.  147;  s.  c,  remained  for  a  year  m  the  other  State  for 

II  Ad.  &  El.  170;  Buchanan  v,  Kucker,  the   purpose    of  obtaining    such  divorce. 

9  East,  192 ;  Smith  v.  Nicolls,  5  Bing.  N.  C.  Reed  v.  Reed,  52  Mich.  117 ;  s.  c.,  50  Am. 

208;  Douglas  V,  Forrest,  4  Bing.  686;  Don  Rep.  247.  And  the  New  York  courts  refuse 

V.  Lippmann,  5  Clark  &  Finn.  1,21;  Crans-  to  give  effect  to  a  decree  of  divorce  obtained 

town  V.  Johnston,  3  Yes    170;   Cavan  v,  by  a  wife  in  another  State  for  a  cause  not 

Stewart,  i  Stark.  525;  Becquet  v,  McCarthy,  there  allowed,  she  having  been  married  and 


'55;  *•  c.i  40  L.  J.  (Q.  B.)  73;  24  L.  T.  v.  Bird's  ExVs,  13  Johns.  (N.  Y.)  192.  Com- 

(N.   S.)   93;    Lawrence's    Wheaton,   291  pare  Kinnier  v.  Kinnier,  45   N.   Y.   535; 

Whart.,  Confl.  L.  §  231;  Story,  Confl.  L.  s.c..  53  Barb.  (N.  Y.)  458;  58  Barb.  (N.  Y.) 

§  546,  p.  688;  Boullenois,  obs.  i,  p.  610;  424. 

Wachter,  i.  p.  308;   Bar,  Priv.  Intern.  L.       A  divorce  granted  in  another  State,  in 

§  I2C  and  n.  14;  Foelix,  Nos  321,  327.  favor  of  the  husband,  temptorarily  residing 

2  Hanover   v.  Turner,   14    Mass.  227 ;  there,  dissolving  a  marriage  contracted  in 

Kirrigan  v.  Kirrigan,  2  McC.  (N.  J.)  146;  New  York,  on  substituted  service  on  the 

Jackson  r.  Jackson,  i  Johns.  (N.  Y.)  424.  wife   residing  in  New  York,  and  for  an 

8  See  Fraud.  alleged  cause  which  did  not  exist  in  fact, 

4  See  Thompson  r.  State,  28  Ala.  13, 18,  was  held  invalid  as  against  her.    Mellen  r. 

21 ;  Ex  parte  Smith,  34  Ala.  455;  Tolcn  v,  Mellen,  10  Abb.  (N.  Y.)  N.  C.  329.    And 

Tolen,  2  Blackf.  (Ind.)  407, 409;  Whitcomb  if,  after  a  decree  for  a  divorce  a  mensa  et 

7/.  Whitcomb,  46  Iowa,  437,  444;  Rush  v,  thoro^  and  for  alimony,  made  in  one  State, 

Rush,  46  Iowa,  648, 649;  Graves  z/.  Graves,  the  defendant,  without  disclosing  the  fact 

36  Iowa,  310;  Comstock  ?'.  Adams,  23  Kan.  of  such  a  decree,  obtains  a  decree  for  a 

513,  523;  Litowich  V.  Lilowich,   19  Kan.  divorce  a  vinculo^  in  a  court  of  another 

45if  454 :   Harding  v.  Alden,  9  Me.   140,  State,  he  is  not  thereby  released  from  his 

151;  Holmes  v.  Holmes,  6^  Me.  430,  426;  liabilityforthe  payment  of  alimony.  Barber 

Lord  V.  Lord,  66  Me.  265,  2&»  270;  Gechter  v.  Barber,  21  How,  (U.  S.)  5S2. 
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<asc.*  Thus,  a  foreign  divorce  will  be  void  where  the  court  pro- 
cured jurisdiction  by  a  fraudulent  affidavit  *  or  by  fraudulent  resi- 
dence,' or  where  false  charges  are  set  out  and  a  fraudulent  case 
made,*  and  the  proceedings  concealed  from  the  other  party.* 

However,  if  the  jurisdiction  is  unquestioned,  the  parties  to  the 
.suit  cannot  collaterally  impeach  a  decree  of  divorce  for  fraud  or 
collusion.* 

11.  Bankrupt  and  Insolvent  Laws.  —  i.  Where  the  Parties  are 
ALL  Subjects  of  the  State  in  which  the  Assignment  is  made. 
—  As  against  citizens  of  other  States,  and  especially  as  against 
<:itizens  where  the  assignment  was  made,  an  assignment  valid  by 
the  laws  of  the  State  in  which  it  is  made,  is  valid  everywhere,'' 

The  New  Hampshire  law  (1881,  ch.  14),  be  set  aside  on  the  ground  of  fraud.    Foi< 

to  prevent  fraudulent  divorces,  does  not  som  v,  Folsom,  55  N.  H.  78,  8a 

enlarge  the  jurisdiction  of  the  court.    Kim-  6  Plummer  v.  Plummer,  37  Miss.  185, 

ball  V,  Kimball,  63  N.  H.  598.  201 ;  Adams  v,  Adams,  51  N.^.  388,  39^^ 

1  Folsom  V.  Folsom,  55  N.  H.  78,  8a ;  But  it  seems  that  strangers  to  the  divorce 

Adams  v.  Adams,  51  N.  H.  388,  397,  398.  suit  mav  (see  Carpentier  v.  Oakland,  30 

8  See  Holmes  v.  Holmes,  63  Me.  420,  Cal.  439);  although,  on  principle,  such  third 

424.  party  cannot  apply  directly  to  have  a  void- 

8  See  Grossman  v,  Grossman,  33  Ala.  able  decree  of  divorce  avoided.  See  Wal- 
486^  487;  People  V,  Peralta,  4  Gal.  175, 176;  ton  v.  Walton,  80  N.  G.  26,  30;  Atkinson 
State  ^^  Frest,  4  Harr.  (Del.)  558;  Strait  v  v.  Allen,  12  Vt.  619,  624. 
Strait,  3  McAr.  (D.  G.)  415,  417;  Way  v.  7GreenezcSpragueManuf.Go.,52Gonn. 
Way,  64  111.  406,  414;  Powell  v.  Powell,  53  330;  Train  v.  Kendall,  137  Mass.  j66;  /« 
Ind.  513,  516;  Maxwell  v.  Maxwell,  53  Ind.  r^Waite,99N.  Y.433;  Faulkner  v.  Flyman, 
2fy  364;  Hood  2/.  State,  56  Ind.  263,  270;  142  Mass.  53;  s.  c,  2  N.  Eng.  Rep.  181; 
Hmos  V,  Hinds,  i  Iowa,  36,  39,  40;  Whit-  Ockerman  v.  Gross,  54  N.  Y.  29;  s.  c,  40 
comb  V,  Whilcomb,  46  Iowa,  437,  443;  Barb.  (N.  V.)  465;  Moore  v.  Willett,  35 
Smith  V.  Smith,  4  Greene  (Iowa),  266,  271 ;  Barb.  (N.  V.)  663;  Smith's  Appeal,  104  I^ 
Warren  v,  Thomasion,  43  Mc.  406,  418-  St.  381 ;  Zuppann  v.  Bauer,  17  Mo.  App. 
420;  Galef  «/.  Galef,  54  Me.  365, 166;  Sewall  678;  Gaskie  v,  Webster,  2  Wall.  Jr.  G.  C. 
V.  Sewall,  122  Moss.  156,  162;  Fiairston  v,  131 ;  Lamb  v.  Fries,  2  Pa.  St.  83;  Holmes 
Hairston,  27  Miss.  714,  718,  719;  Kruse  z^.  Remsen,4  John.  Gh.  (N.  V.)  400;  Hoytt/. 
V.  Kruse,  25  Mo.  68  ;  Pate  v.  Pate,  6  Mo.  Thompson,  c  N.  Y.  320;  overruling  s  c,  3 
App.  49,  51 ;  Leilh  if.  Leith,  jp  N.  H.  20,  Sandf.  (N.  Y.)  416;  Hooper  v.  Tuckerman, 
41 ;  People  v.  Smith,  20  N.  Y.  Sup.  Gt.  3  Sandf.  (N.  Y.)  311 ;  J.  M.  Atherton  Go.  v. 
Rep.  (13  Hun)  414,  417 ;  Broadman  v,  Ives,  20  Fed.  Rep.  894 ;  /«  re  Paige  &  Sex- 
House,  18  Wend.  (N.  Y.)  512;  //»  re  smith  Lumber  Co.,  31  Minn.  136;  Van 
Wrigley,  8  Wend.  (N.  Y.)  134, 139 ;  State  v,  W inkle  v.  Armstrong,  41  N,  J.  Eq.  402 ;  s.  c. 
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H.  L.  55,87  ;  Dolphin  v,  Robins,  7  H.  L.  A  voluntary  assignment    for  creditors, 

as.  ^90.  valid  at  the  assignor's  domicile,  will  pass 

4  Graves  z/.  Graves,  36  Iowa,  310;  Baker  title  to  his  personal  estate  wherever  situ- 

V.  Baker  21  Hun  (N.  Y.),  179,  189.  ated.    Smith's  Appeal,  104  Pa.  St.  381 ; 

6  Whitcomb  v,  Whitcomb,  46  Iowa,  4j7,  Holmes  v,  Remsen,  4  Johns.  Gh.  (N.  Y.) 

444;  Doughty  V,  Doughty,  27  N.  J.  Eq.  460;    Hooper   v.    Tuckerman,    3    Sandf. 

3>5»  325;  Crouch  v.  Grouch,  30  Wis.  667,  (N.  Y.)  311.    It  has  been  held  in  New 

07a  York  that  an  assignment  by  the  receiver 

It  seems,  however,  that  where  the  de-  .of  a  foreign  insolvent  corporation  of  its 

fendant  has  been  heard   (see  Folsom  v,  chases  in  action  in  that  State  passes  a  good 

Folsom,  55  N.  H.  78,  80,  81),  or  duly  sum-  title  to  the  same  as  against  the  debtors  by 

moned,  though  by  publication  (see  Hard-  whom  they  are  owing.    Hoyt  z/.  Thompson, 

son  V.   Harrison,   19  Ala.  499,  509,  510;  5  N.  Y.  320;  overruling  s.  c,  3  Sandf. 

Parish  v.  Parish,  9  Ohio  St.  534,  538,  5^0,  (N.  Y.)  416.    And  in  Massachusetts  it  has 

where  the  service  was  not  procured  by  been  held  that  an  assignment  is  not  void  as 

periury;  Lord  v.  Lord,  66  Me.  265,  260,  against  an  attachment,  because  it  gives  pref- 

^70),  toe  decree  of  a  foreign  court  cannot  erences.    Train  v.  Kendall,  137  Mass.  566^ 
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SO  far  as  it  deals  with  personalty,*  even  by  the  courts  of 
the  law  of  which  makes  such  an  assignment  fraudulent  in 
delays  creditors.'     And  where  such  assignment  does  not 

While  the  title  of  foreign  assignees  in  his  wife  as  creditor.  It  was  heic 
bankruplcy  will  not  be  recogniieH  in  New  I'ennessee  courts  would  respect  l 
York  solely  by  virtue  of  the  foreign  statute,  ence  on  the  princi|>les  of  inter-!: 
it  will  be  recognized  and  enforced  vrhere  it  ity.  Columbia  Uank  v.  Walkei 
can  be  done  without  prejudice  to  creditors  ('I'enn.),  z^  It  is  the  general 
pursuing  their  remedies  under  New  York  among  nations  to  give  effect  lu  tt 
statutes.  la  rt  Waile,  99  N.  Y.  433;  foreign  assignees  m  bankruptcy. 
overruling,  Mosselman  v.  Caen,  34  Barij.  Cariut,  1  Johns.  (N.  Y.)  uz ;  I 
(N.  V.)  (A.  But  a  voluntary  assignment  Kemsen,  4  Johns.  Ch.  (N.  V.)  46 
made  in  New  York,  and  valid  ihcrc,  has  The  statutes  of  a  foreign  Slate 
been  held  nut  tu  be  valid  in  Massachusetts  case  have  any  force  or  effect  in  ano 
against  an  attachment,  if  such  assignment  tx  frepria  vigert ;  hence  It  has  I 
is  one  which,  were  it  made  between  citizens  in  New  York  that  the  slalutor 
of  that  Stale,  it  would  be  inoperative  for  foreign  assignees  in  bankruptcy 
want  of  compliance  with  legal  requisition,  no  rcci^nition  solely  by  virtue  0 
Faulkner  v.  Hyman,  142  Mass.  53;  s-  c.  eign  statute.  Ilut  comity  of  n 
2  N.  EnE.  Kep.  181.  lows  effect  to  such  titles  when  th 

It  has  oetn  said  that  the  insolvent  laws  recognized  and  enforced  without 
of  a  State  do  not  by  their  declaratory  force  to  the  rights  of  creditors  pursi 
solely,  without  any  other  investiture  of  rights  under  the  State  statutes, 
title,  the  possession  remaining  in  the  they  are  nut  in  conflict  with  th< 
debtor,  remove  the  property  of  the  debtor  public  policy  of  the  Stale.  W 
beyond  the  reach  of  a  creditor  who  is  a  counting,  09  N.  Y.  433 ;  s.  c,  I  C 
resident  of  another  State,  and  who  pro-  15;  2  N.  E.  Kep.  44131. 
ceeds  in  the  circuit  court.  Ogden  v.  Saun-  1  But  the  bankrupt  law  of 
ders,  12  Wheat.  (U.  S.)  213;  Baldwin  ti,  country  cannot  of  itself  operate: 
Hale,  I  Wall.  |  U.  S.)  123  ;  Tuwnc  v.  Smith,  transfer  of  property  in  this  couni 
I  Woudb.  &  M.  {U.  S.)  136;  Oilman  v.  rison  v.  Slerry,  j  Cr.  (U.  S-t  2S 
Lockwood,  4  Wall.  (U.  S.)  411;  Missis-  f.  Saunders,  t2  WheaLIU.  S.)  : 
BJppi  Mills  Cu.  V,  Ranleit,  19  Fed.  Rep.  bankruptcy  court  has  no  jurisdii 
191.  property  of  the  bankrupt  in  foT< 

The  Canaila  Southern  Railway  Com-  tries,  and  cannot  compel  an  a 
pany,  a  Canadian  corporation,  became  thereof  by  him.  Phelps  v,  Mc! 
embarrassed.  The  Canadian  Parliament  McAr.  (D.  C.)  375;  s.  c,  16  Ba 
passed  an  "arrangement   act,"  pallemed   Z17. 

upon  similar  English  and  Canadian  acts.  »  Greene  v.  Sprague  Manuf 
Tlicse  acts  partake  panly  of  the  nature  of  a  Conn.  330 ;  Caskie  v.  Webster,  3 
re-organizalion  after  foreclosure,  and  part-   C.  C.  131. 

]y  of  the  nature  of  proceeding  in  bank-  Thus,  a  general  assignment  for 
ruptcy.  The  act  in  question,  without  pro-  fit  of  creditors  will  carry  personi 
viding  for  notice  or  hearing,  sought  to  ly,  althotigh  situated  in  a  State  w 
conclude  the  rights  of  bondholders.  The  woutd  not  permit  the  assignment 
Canadian  parliament  is  not  restricted  from  been  made  therein.  Livermore  ■ 
enacting  laws  impairing  the  obligation  of  21  How.  (U.  S.)  126. 
contracts.  The  court  held  that  the  act  Foreign  assignments  for  the 
was  clearly  binding  upon  Canadian  bond-  creditors  are  valid  in  Minnesot 
holders,  and  that,  the  corporation  being  a  not  made  in  conformity  to  Minne 
Canada  corporation,  and  the  scheme  par-  utes.  In  re  Paige  &  Sezsmith  Lti 
taking  so  largely  of  an  adjudication  in  31  Minn.  136. 
bankruptcy,  it  should  be  deemed  binding  An  assignment  made  in  anot 
upon  bondholders  within  the  United  Stales  for  the  c(|^ual  benefit  of  all  credit 
as  well.  Canada  Southern  Ky.  Co.  p.  Geb-  assizor  1*  operative  on  proper 
hard,  (09  U.  S.  527.  soun  ;  and  this  is  so,  although  1 

Under   the     Alabama    law    a    woman's    of  such  other  State  would  not  gi' 

ttoperly  is  her  own,  and  not  liable  for  lar  effect  to  an  a-ssignmcnt  ma< 
er  husband's  debts.  A  man  there  con-  aouri.  Zuppann  v.  Uauer,  17  Mo. 
verted  his  wife's  property  into  money,  The  title  acquired  by  an  assign 
thereby  becoming  her  debtor.  They  then  benefit  of  creditors,  although  g 
moved  to  Tennessee,  where  he  contracted  the  property  assigned,  is,  as  to 
debts,  and  made  an  assignment  for  the  other  Slates,  whose  policy  is  not 
benefit  ol  creditors,  in  which  he  preferred  nize,  as  against  the  cl.-iims  o(  ct 
8U 
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with  the  law  of  the  place  where  the  personal  property  is  situated^ 
operates  to  transfer  the  title  to  the  assignee  as  against  process- 
in  favor  of  resident  creditors.* 

But  a  State  law  prescribing  the  effect  of  an  assignment  for  tbe- 
benefit  of  creditors  can  have  no  effect  on  an  assignmeni;  made  in 
another  State,  of  an  instrument  executed  in  the  former;"  and 
where  questions  as  to  the  extra-territorial  property  arise  between 
foreign  assignees  and  foreign  creditors  domiciled  in  the  same  State, 
tlie  foreign  laws  to  which  such  parties  are  subject  will  be  upheld.* 

The  validity  of  an  assignment  for  the  benefit  of  creditors  is 
governed  by  the  laws  of  the  State  of  the  debtor's  domicile,  though 
it  embraces  real  and  personal  property  situate  in  other  States.* 

The  usi^or  domiciled  therein,  the  validity  Btancei  to  a  part  of  his  creditnra  in  prefer- 

ol  eenera]  assignments  with  preferences,  ence  to  ottiers,  shall  be  for  the  benefit  of 

JiibTc  to  be  delealnl  by  attachment  sued  all  creditors,  can  have  no  effect  on  an  as- 

oDt  of  the  courts  of  such  other  States,  by  signment  made  in  another  Slate  of  an  iti- 

ntditofi   domiciled    therein,    to    recover  strument  executed  in  Ohio.     Dundas  !■_ 

ibcir  debts  out  of  such  assets.    Kimball  v.  Bowler,  \  McL.  C.  C.  397. 

Lk,  40  N.  J.  £q.  302;  s.  c,  4  Cent.  Rep.  8  Bentley  o.  Whiltemore.  19  N.  J.  Eq. 


.c,  18  N.  J.  Eq.  366;  Abra- 
oro,  3  Wend.  (S.  V.)  540;  1, 
oiDmercial  world  that  the  bankrupt's  ef-    c.,  t  Paiee  Ch.  (N.  Y.)  ij6;  Sanderson  v. 


o  be  the  understanding  of  the   ham  v.  Plesloro,  3  Wend.  (N.  V.)  540;  1 


Icctsihoutd  follow  his  person,  and  be  dia-  Bradford,  10  N.  H.  z6o;   If  all  v.  Board- 

iribated  in  the  place  where  the  credit  was  man,  14  N.  H .  3^  ;  Thurston  f.  Rosenfield, 

^vn.  and  payment  expected  according  to  41  Mo.  474;  burlock  v.  Taylor,  16  Pick. 

the  laws  thereof.     Holmes  v.  Kemaen,  4  (Mass.)    333;    Moore   v.   Bonnelt,  a   Vt. 

Johns.  Ch.  (N.  Y.)46o;  Hunleri;.  Potts.  4  (N.  J.|  90;   Whipple  v.  Thayer,  16  Pick.- 

T.  R.  iSi,  191:   Sill  V.  Worswick,   i   H.  (Mass.)  35;   Burlock  v.  Taylor,  16  Pick. 

iliicL6t|l,  693;   Philips  V.  Hunter,  1  H.  (Mass.)  335;   Martin  f.   Potter,  11  Gray^ 

Hlick.  401,  405.  (Mass.),  37. 

1  Kelsladt  v,  Reily,  N.  V.  Daily  Reg.,  Bishop  says  that  is  not  easy  to  aay  \vaw. 

Aag.  9,  1878,  Van   Brunt,  J.;   Monre  v.  far  this  doctrine  was  intrnded  to  be  afiected 

Willett,  ic  Barb.  (N.  Y.)  663:  Caskie  v.  by  the  decisions  in  Green  v.  Van  Buskirk,. 

Webster.  J  Wall.  Jr.  C.  C.  131;  Speeds.  7  Wall.  {U.  S  )  139.    And  Dr.  Whariondis- 

Mar,  17  Pa.  91;  fjw  -v.  Mills,  18  Pa.  Si.  tinguishes    Gtecn  v.   Van  Buskirk    upon 

^^■.  llhaleni'.  Cleveland,  ;  Mason,  C.  C.  the  ground  of  the  poaitive  enactment  of  the 

174-  Hoyt  V.  Thompiun'*  Ex'r,  ig  N.  V.  State  of  Illinois  in  reference  to  the  tecord- 

t07  >  Parson*  v.  Lvman,  30  N.  Y.   103 ;  ing  of  chattel  mortgage*.     He  says,  "  If  *,• 

Greene  v.  Muwry,!  Bailey  |S.  C),  163;  State   provide  that  no  title  shall  pass  to- 

Saiih  V.  Chica<{o  &  N.  W.  R.k.  Co.,  13  property  within  its  borders  excrpt  on  cer- 

Wa,  167;  Forbes  v.  Scannell,  13  Cal.  142.  tain  conditions,  such  provisions  cannot  be 

Hnwevcr,  there  are  decisions  which  seem  overridden  by  ^ny  foreign  law  which  par- 

'oplacefurcign  voluntary  assignments  upon  ties  domicilcdabroad  may  choose  to  in  ter.- 

the  ume  b*.-i*  with  foreign  liankrupt  as-  polate."     WJjart..  ConH.  L  §  371. 

■ignnients.    Ingraham  i>.  Geyet,  13  Mass.  4  D'lvemoisi'.  Leaviit,i3  Barb.  (N.  Y.t' 

r46;  Fox.!'.  Adams,  5  Greenl.  (Me.)  ny,  by,  Liverroore o.  Jenckea, ai  How.  (U.S.) 

Kordea  V.  Sumner,  4   Pick.  (Mass.)  165;  116;  Wickham  v.  Dillon,  z   Weal.  L.  Mo- 

Klike  f.  Williams,  6  Pick.  (Mass.)  iS6;  jit. 

Fill  Kiver  Iron  Works  Co.  c.  Cmade,  15  Thus,  an  assignment  foi  the  benefit  of 

Piclt.  (Mass.)  1 1  ;  2  Kent's  Com.  407.  creditors,  executed  in  another  Ktate,  valid 

Other  cases   hold  that   foreign   assign-  by  its  laws,  need  not  be  recorded  under  tbe 

Dents  for  the  benefit  of  creditors  are  not  Pennsylvania  statute  in  order  to  be  opera- 

'0  be  recognized  as  againit  claims  of  resi-  tive  in  that  State.     Speed  v.  May,  17  Pa. 

tots.    Van  Winklcv.  Armstrong,4oN.J.  St-oi. 

E<1' 401 1  s.  c  4  Cent.  R«p.  53 ;  Varnum  x'.  The  validity  of  an  assignment  of  per 

Ciinp,iGr  (N.J.)  316;  Moorez'.  Bonnell,  sonal  property  in  New  York  for  the  benefit 

t  Vr.  (N.  J.)  90.  of  creditors,  made  in  Virginia  by  citizens 

S  Dundas  x,.  Bowler,  3  McL.  C.  C.  397.  of    Virginia    carrying  on  busineus  in  both 

The  law  of  Uhio,  which  declares  that  an  States,  signed  and  acknowledged   in  Vir 

SHignmenl  1^  a  debtor  in  failing  circum-  ginia,  ancTdelivered  and  accepted  in  New 
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a.  Assignment  of  Real  Estate,  — The  validity  of  every  disposi- 
tion of  lands,  whether  the  disposition  be  absolute  or  qualified, 
whether  it  passes  an  estate  or  merely  imposes  a  charge,  depends 
exclusively  upon  the  municipal  law  of  the  country  or  State  in 
which  the  lands  are  situate.^ 

b.  Choses  in  Action,  —  Choses  in  action^  since  they  can  have  no 
locality,  are  said  to  follow  the  person,  and  pass  by  a  general  assign- 
ment, even  though  the  persons  owing  the  debts  are  foreign  to  the 
domicile  of  the  assignor.* 

c.  Property  in  Transitu  and  Ships  at  Sea,  —  It  is  a  familiar  prin- 
ciple that  property  at  sea,  or  in  transitu^  passes  by  any  valid  con- 
veyance made  by  the  owner.*  -And  an  assignment  of  a  ship  on 
the  high  seas  passes  a  title  to  the  assignees,  if  the  assignment  is 
valid  at  the  place  where  it  is  made.^ 

2.  Assignments  which  contravene  the  Law  of  the  Situs. 
—  It  IS  the  general  rule  that  voluntary  assignments  for  the  benefit 
of  creditofs,  if  valid  according  to  the  laws  of  the  place  of  the 
domicile  of  the  assignor,  have  the  effect  to  pass  all  the  personal 
property  of  the  assignor,  wherever  situated,  unless  their  operation 

York,  is  to   be  determined   by  the  law  33  Barb.  (N.  Y.)  6^  80;   Nicholson  v, 

of  New  York.    Grady  v,  Bowe,  11  Daly  Leaviu,  4  Sandf.  (N.  Y.)  252,  276^  27^.    It 

(N.  Y.),  259^  has  been  said  that  an  assignment  m  in- 

1  Nicholson  v,  Leavitt,  4  Sandf.  (N.  Y.)  solvency,  under  the  laws  of  another  State, 

2C2,  276;  Bonati  v,  Welsch.  24  N.  Y.  157:  passes  lands  in   Pennsylvania.    Lamb  v, 

Slatter  v.  Carroll,  2  Sandf.  Ch.  (N.  Y.)  Fries,  2  Pa.  St.  83. 

571 ;  Hutcheson  v,  Peshine,  i  C.  E.  Gr.       Under  the  West  Virginia  acts  1877,  ch. 

\tS,  J.)  167;  McGoon  V,  Scales,  9  Wall.  114,  §  i,  non-residents  not  being  entitled  to 

(U.  S.)  23;   Osbom  V.  Adams,   18  Pick,  home  exemptions,  it  was  held  that  where 

(Mass  )  247 ;  Loving  v.  Pairo,  10  Iowa,  282;  a  resident  of  Virginia  was  declared  a  bank- 

Lacas  v.  Tucker,  17   Ind.  41;  Rogers  v,  nipt  by  a  United  States  district  court  sitting 

Allen,  3  Ohio,  488 ;  Nelson  v,  Bridgeport,  in  that  State,  he  was  not  entitled  to  a  home- 

8  Bosw.  (N.  Y.)  547;  Brodie  v,  Barrv,  2  stead  in  land  situated  in  West  Virginia  as 

Ves.  &  B.  ii|i ;  Curtis  v,  Hutton,  14  Ves.  against  his  creditors  there,  though  tne  land 

537 ;  Birtwhistle  v,  Vardill,  2  Clark  &  F.  had  been  so  set  apart  by  his  assignee  in 

571 ;  s.  c,  0  Bligh,  32;  Harrison  v,  Harri-  Virginia,  and  confirmed  by  the  bankrupt 

son,  42  L.  f .  Ch.  495.  court  there.    Gibbs  v.  Logan,  22  W.  Va. 

*    **  It  is  of  no  consequence  where  the  in-  20S. 

strument  containing  the  disposition  is  made       2  Guillander  v,  Howell,  35  N.  Y.  657 ; 

or  delivered,  nor  where  the  parties  reside,  s.  c,  6  Am.  L.  Reg.  (N.  S.)  522 ;  Caskie  v, 

since  in  all  cases  it  is  neither  the  Ux  loci  Webster,  2  Wall.  Jr.  C.  C.  131 ;  Speed  v. 

contractus  nor  the  Ux  domicilii,  but  solely  May,  17  Pa.  St.  91 ;  Noble  v.  Smith,  6  R.  I. 

the/rr  loci  rei  x/'/ir,  that  governs  the  con-  446;  Clark  v,  Connecticut  Peat  Co.,  35 

struction;  and  so  universal  is  the  rule,  that  Conn.  303;  Smith  v.  Chicago  &  N.  W. 

neither  in  the  law  of  England  nor  in  our  R.R   Co.,  23  Wis.  267;  Whart.,  Conf.  L. 

own  country  (although  it  seems  to  be  other-  §  545. 

\vise  in  some  foreign  countries)  has  a  soli-       The  decision  of  an  assignee  as  to  the 

tary  exception  ever  been  admitted."    Story,  allowance  of  a  claim  made  subsequent  to 

Confl.  L.  §  428.  a  judgment  rendered  thereon  in  another 

Bishop  says,  that,  "while  this  rule  is  ad>  State,  the  claim  having  been  presented 
mitted  in  its  full  force,  it  does  not  follow,  prior  to  the  judgment,  is  a  bar  to  recovery 
that  because  an  assignment  executed  in  this  on  that  Judgment  in  the  State  of  the  as- 
State  (New  York)  covers  real  property  signee*s  jurisdiction.  State  v,  Kansas  Ins. 
situated  in  another  State,  that,  therefore,  Co.,  ^2  Kan.  655. 

it  cannot  be  assailed  here  on  the  ^ound       8  Whar.,  Confl.  L.  §  356;   Plestoro  v. 

that  the  instrument  was  in  fraud  of  citizens  Abraham,  1  Pai^e  Ch.  (N.  Y.)  2^6. 
here,  or  that  it  was  obtained  fraudulently       4  Moore  t^.  Willett,  35  Barb.  (N.  Y.)  663; 

from  the  grantor."    Bishop  on  Ins.  Debt.  Southern  Bank  v.  Wood,  14  La.  An.  561 ; 

239,  240.    See  also  D*Ivernois  v,  Leavitt,  Crapo  v,  Kelly,  16  Wall.  (U.  S.)  610. 
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is  limited  or  restrained  by  some  local  law  or  policy  of  the  State 
where  the  same  is  situated.^  Thus,  an  assignment  for  the  benefit 
of  creditors,  executed  in  New  York,  does  not  confer  title  to  per- 
sonal property  in  another  State,  in  contravention  of  the  laws  of 
that  State.* 

When  assignments  giving  preferences  are  declared  to  be  fraudu-  • 
lent  or  invalid  by  the  statute  at  the  place  where  the  property  is 
situated,  they  will  not  be  sustained,  although  valid  by  the  law  of 
the  State  where  made ;  ^  but  the  preference  will  be  disregarded, 
and  the  conveyance  sustained.^ 

Statutes  which  regulate  the  mode  of  executing  and  administer- 
ing assignments,  are  intended  to  affect  only  assignments  executed 
within  the  State,  or  such  as  are  made  by  residents  of  the  State, 
and  have  no  application  whatever  to  assignments  executed  without 
the  State  by  non-residents.'^ 

1  Hanford  v.  Paine,  32  Vt.  443,  456;  charge  created  against  it  under  the  Ohio 

Mumford  v.  Canty,  50  111.  370^  375.  law,  the  decision  might  have  been  different. 

"  What   is  injurious    to  the    rights    of  Where  an  assignment  wais  made  in  New 

•citizens  where   the   property  is    situated,  York,  containing  preferences,  and  the  as- 

should  be  the  subject  of  positive  legisla-  signors  had  certam  personal  property  in 

tion,  and  not  left  to  the  discretion  of  the  New  Jersey  covered  bv  the  assignment, 

•courts.**    Story,  Confl.  L.  §  300.    See  Guil-  which  property  was  attacned  by  the  defend- 

lander  v.  Howell,  ^5  N.  Y.  657 ;  Zipcey  v,  ants,  who  were  creditors  residing  in  New 

Thompson,  i  Gray  (Mass.),  243 ;  Vamum  v.  Jersey,  and  sold  in  satisfaction  of   their 

Camp,  I  Gr.  (N.  J.)  326 ;  Le  Roy  xu  Crown-  claims,  in  an  action  brought  in  New  Jersey 

inshield,2Mason,C.  C.  157;  Fox  z/.  Adams,  against  the  defendants  for  the  detention 

q  Greenl.  (Me.)  245;  Olivier  t/.  Townes,  14  and  conversion  of  the  property,  it  having 

Martin  (La.),  97.  been  shown  that  an  assignment  giving  prel- 

%  Warner  v,  Jaff ray,  06  N.  Y.  248 ;  s.  c,  erences  was  void  in  New  Jersey  bv  the 

30  Hun  (N.  Y.),  326;  48  Am.  Rep.  616.  laws  of  that  State;  it  was  held  that  the  as- 

8  Thus,  in  New  Jersey,  where  assign-  signment  was   ineffectual    to  convey  the 

ments  with  preferences  are  prohibited  oy  personal  property  situated  in  New  Jersey, 

statute,  an  assignment  executed  under  the  although  valid  under  the  laws  of  the  State 

laws  of  New  York,  where  preferences  are  where  made.     Guillander  v.   Howell,   15 

allowed^  was  held  incompetent  to  pa&  .title.  N.  Y.  657;  s.  c,  6  Am.  L.  Ree.  (N.  S.) 

Vamum  v.  Camp,  i  Gr.  (N.  J.)  329.    See  J22.    See,  also.  Van  Buslcirk  v,  Warren,  ^4 

Zipcey  v.  Thompson,  i  Gray  (Mass.),  243;  Barb.  (N.  Y)  4^7 ;  s.  c,  ix  Abb.  (N.  Y.) 

Bovd  V.  Rockport  Mills,  7  Gray  (Mass.),  Pr.  14^;  affd.  2iCeyes(N.  Y.),  no;  4  Abb. 

400.  (N.  Y.)  App.  Dec.  457  ;  s.  c,  rev^d.  on  ap- 

The  same  is  true  in  Missouri.    Bryan  v,  peal  to  Supreme  Court  of  United  States, 

Brisbin,  26  Mo.  423.  sub  nom,.  Green  v.  Van  Buskirk,  5  Wall. 

4  Kitchen  v,  Reinsky,  42  Mo.  427;  Ma-  (U.  S.)  m;  s.  c,  7  Wall.  (U.  S.)  139,  38 
berry  v.  Shisler,  i  Harr.  (Dei.)  349;  Strieker  How.  (N.  Y.)  Pr.  M. 
V,  Tinkham,  35  Ga.   177 ;  United  .States  v.  6  Ockerman  v.  Cross,  54  N.  Y.  29;  Han- 
United  States   Bank,  8   Rob.  (La.)  262;  ford z/.  Paine,  32  Vt.  442;  Wilson  v.  Carson, 
Southern  Hank  v.  Wood,  14  La.  An.  561 ;  I2  Md.  54. 
Olivier  V.  Townes,  14  Martin  (La.),  93.  In  Philson  v.  Barnes,  50  Pa.  St.  230,  it 

In  Fuller  v,  Steiglitz,  27  Ohio  St.  355,  a  was  held  that  an  assignment,  executed  by  a 

New  York  assignment  giving  preferences,  non-resident,  but  not  recorded  as  required 

invalid  under  the  laws  of  ()nio,  was  held  by  the  Pennsylvania  statute,  was  invalid 

to  confer  a  sufficient  title  upon  the  assignee  as  against  an  attaching  creditor  in  Penn- 

to  sue  to  recover  assets  belonging  to  the  sylvania.    But  Bishop  says  that  this  case 

estate  in  that  State.    While  the  court  rec-  "is  exceptional,  and  turns  upon  the  phrase- 

ognized  the  exception  to  the  general  rule  ologv  of  the  Pennsylvania  statute."    Bish- 

ot  comity,  they  held  that  it  applied  only  op,  Ins.  Debt.  246. 

when  there  was  a  conflict  of  rights  grow-  In  a  case  where  an  assignment  was  made 

ing  out  of  a  conflict  of  laws  of  the  two  in  Rhode  Island  by  persons  residing  there. 

States.    But  if,  by  attachment  or  otherwise,  conveying^  property,  a  portion  of  which  was 

the  property  had  been  seized,  and  a  lien  or  situated  in  New  York,  and  the  deed  o£ 

617 
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3,  Conveyances  under  Foreign  Bankrupt  and  In: 
Laws.  —  Regarding  conveyances  under  foreign  bankn 
insolvent  laws,  there  is  in  the  United  States  some  co 
opinion  ;  but  it  seems  to  be  pretty  well  settled  that  a  cor 
by  operation,  of  proceedings  under  foreign  banicrupt  and  i 
laws,  cannot  affect  property  outside  of  the  State  or  coi 
which  the  law  is  enacted,  and  the  title  acquired  under  th( 
bankrupt  or  insolvent  proceedings*  will  not  prevail  aga 
rights  o£  attaching  creditors  where  the  property  is  situatei 

4,  Rei^tion  of  Foreign  Bankrupt  to  attaching  Cri 
—  It  seems  that  in  the  United  States  a  foreign  bankrupt 
ment  is  ineffective  to  transfer  property,  whether  moi 
immovable,  as  against  attaching  creditors,  until  it  is  either 
by  domestic  process,  or  the  property  has  been  realized 
assignee.*    But  the  title  of  assignees  in  bankruptcy,  appc 

■asignment  contained  Teservations,  which,  covered  \yj  it  was  in  Vennofit, 

•llhough  Talid  in  Khode  Island,  would  have  was  no  change  of  pouessi  n  of 

rendered  the  conveyance  void  if  made  in  ertv,  such  as  is  required  bv  (he 

New  York,  in  a  creditor's  action  brought  ol  Vennont,  it  was  held  (liat  1 

in  (he  circuit  court  tA  the  United  Sutes  in  ment  was  invalid  as  against  a  1 

New  York,  it  was  held  that  the  assignment,  attachment  In  Vermont.    Rice 

being  valid  in  Rhode  Islanit,  was  sufficient  32  Vt.  46a 

to  sustain  the  title  in  the  a^Rigiiees  in  New  Where  an  assignment  made  i 

York.      Livennoie  v.  Jenckes,  zl    How.  vania  was  valid  under  the  comn 

lU.  S.I  tz6.  Massachusetts,  the  Massachusct 

And  where  an  assignment  was  made  in  fused  to  sustain  ilagainst  a  reMd 

^Hrginia,  by  a  corporation  oF  that  btate,  ing  creditor.     Ingraham  %•-  Gcyc: 

containing  provisions  which,  under  the  Stat-  146;  Fall  Riverlron  Works  f. 

ute  of  frauds,  as  expounded  in  the  State  of  Pick.  (.Mass.)  I  r ;  Fox  v.  Adams 

Maryland,  would  have  rendered  it  void,  but  (Me.)  245.     Sec  Rhode  Island  ( 

which  were  valid  under  the  laws  of  the  v.  Danforth,  14  Gray  (Mass.),  13 

State  of  Virginia,  the  assignment  was  lus-  In    Massachusetts   an    assigi 

tairted  in   Maryland,      llaltimore  &  Ohio  assented  to  by  ciedttors  is  void  i 

R.  R.  V.  Glenn,  :8  Md.  187.     See,  also.  law.    Edwards  v.  Mitchell.  I  Gr 

Fraiier  v.  Fredericks.  i4  N.  I.  I.  (4  Zab.)  139;  Russeili/.  Woodward,  loPi 

16a;  Mowry  v.  Crocker.  6  wis.  326;  Law  40S. 

p.  Mill,  i3  Pa,  St.  185;  Caskiev.  Webster,  1  The  courts  of  a  State  will 

a  Wall.  Jr.  C.  C.    131  ;  Fuller  v.  Steigliti,  niie  or  enforce  a  right  or   lilli 

vj  Ohio  St.  355-  under  a  foreign  bankrupt  law.   I 

Where  the  assignment  was  made  in  North  v.  Caen,  34  Barb.  (N.  V.)G6iS.i 

Carolina,  and  contained  a  clause  allowing  (N.  Y.)  Fr.  24S. 

the  assignees  to  sell  on  credit,  and  also  to  S  Harrison  ti.  Sterry,  e  Cr.  () 

continue  the  business  at  their  election,  pro-  Ogden  v.  Saunders,  1 1  WheaL  ( 

visions  which  would  render  the  assignment,  Piestoro  v.  Abraham,  ■   Paige  C 

if  executed  in  New  York,  fraudulent  and  236;  Holmes  v.  Kemsen,  zo  joh 

void,  in  an  action  brought  by  the  assignees  229;    Hoyt  v.   Thompson,  5   N 

in  New  York  to  recover  the  possession  of  Hoyt  i'.  Thompson's  Exr's,  19  ] 

a  portion  of  the  assigned  property  levied  226 ;  Crapo  ».  Kelly,  16  Wall.  (1 

upon  by  the  sheriff  under  an  execution  on  reversing  s.  c.  45  N.  Y-  86; 

a  judgment  obtained  by  a  creditor  in  that  Adams,  iS  Pick.  (Mass  )  14^  241 

State,  it  was  held  that  the  provisions  in  Buebee,48Me. gj  aKent'sCtmi 

the  assignment,  good  where  it  was  executed.  The  rule  has  been  extended  si 

but  rendering  it  void   in   New  York,  did  permit  even  a  resident  of  a  foi 

not  impair  its  validity  there,  and  the  title  to  obtain  an  attachment  which  w 

oE  the  assignee  was  sustained.     Moore  i'.  as  against  a  subsequent  bankn 

Willett,  3S  Barb.  [N.  Y.)  663.  ment  in  his  own  State.     Bosloi 

But  where  an  assignment  was  made  in  v.  Boston  Locomotive  Works,  \ 

New  York,  and  was  valid  under  the  laws  See  Johnson  v.  Hunt,  13  Wend, 

•f   that  State,  a  portion  of  the   property  S  See  Upton  r.  Hubbard,  18  ( 
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a  ^ster  State,  will  prevail  over  that  of  a  subsequent  attaching. 

Bentlejr  n  WUtlemorc,  3  C.  E.  Gr.  18  N.  an  acccpUnce  (b;  the  s^ic)  alt  the  prop- 

;.  Eq.  166;  Sirickec  v.  Tinkham,  35  G^  ciiy  of  the  insolvent  debtor  mentioned  in 

i;6;John«)nAParber,4  liush(Ky.),  149;  *>>'  ichedulc  shall  fully  vest  in  his  cred- 

Oliviei  V.  Townes,   14  Marlln  (La.),  93,  itors," — was  held  not  to,  by  its  declaratory 

CI7-IM;  Very  v.  McHenry,  zo   Me.   20S;  foice  onlv.  with  noother  investiturcof  title. 

Elike  p.  Williams,  6  Pick  IMass.)   236;  remove  the  properly,  possession  remaining 

Fiske  :'.   Foster,    10   Mete   (Ma!>s  |     597 ;  in  the  debtor,  beyond  the  reach  of  a  cred- 

S^iitmer  :'.   Fisher,  3  Gray   [Mass.],  43 ;  itor  who  is  resident  of  another  State,  and 

Goodirin  v.  Jones,  t  Mass.  (17;  Dunlap  v.  who  pruceeds  in  the  United  States  ci 


Kiwere,  47  N.  H.  zSi ;  Kidder  v.  Tufts,  4S  court.      Mississippi  Mills  Co.  v.  Kanlcll. 

N.  H.  i«;  Hutcheson  v.  Peshine,  l  C.  E.  19  Fed.  Rep.  igl. 

Ci.  {N.  Jf.)  167  ;  Frazier  v.  Fredericks,  4  It  is  held  by  the  New  York  courts  that, 
Zah  (N.  r.)  166;  Mosselman  v.  Caen,  34  where  the  charter  of  a  corporation  of  an- 
Birb  (N.  Y.J66;  Holmes  v.  Remsen,  4  other  Slate  provides  that  upon  its  corn- 
John.  Ch.  (N.  Y.)  460;  s.  Ct  20  John.  (N.  mitting  an  act  of  insolvency  all  its  ptoperlr 
I'.lifi;  McCollough  V.  Rodrick,  I  Ohio,  shill  forthwith  vest  in  receivers, such  re- 
l}<;  Rogers  f.  Allen,  3  Ohio,  j09:  Milne  ceivers  take  the  assets  tti  another  Statc,. 
I'.  Moreton,  6  Binn.  (Pa.)  3531  Ward  i'.  subject  to  (he  claims  of  attaching  cred- 
Horrison,  25  V(.  <ay,  Devisme  v.  Martin,  itors  who  have  attached  subsequently  to 
Wvtlie  (Va.),  Ch.  133;  Blane  v.  Drum-  the  act  of  insolvency.  Willitts  f.  Waite, 
Bcind,  1  Brock.  C.  C.  63;  Betton  v.  Val-  aj  N,  Y.  577;  s.  c,  13  How.  (N.  Y.)  Pr. 
tntiiK,  I  Curt,  C.  C.   168;  The  Watch-  34. 

nan.  1  Ware  (U.  5.),  D.  C.  23: ;  Aspden  G.  in  Boston,  dealing  with  J.  in  Naples. 

r.  Niion,  4  How.  (U.  S.)  4671   5lac«y  v.  arranged  thus:  J.  lo  send  eoods  10  G.  and 


Thiisber,  6  How.  (U.  S.)  44;    Oakey  v.    to  draw  on  B.  in  London 
Bennett,  11   How.  (U.  S.)   33;   Booth  v.    to  accept  the  drafts,  and 

I:,  17  How.  (U.  S.)  321  ;Clreen  v.  Van    with  L.  in  Boston,  B.'s  agent.    In  pursi 


Busbiik,;  Wall.  (U.  S.)  n9.  ance  of  the  arrangement,  B.  accepted  draft* 
Wharton  lays  that  this  doctrine  is  some-  and  became  bankrupt.  G.  had  placed 
times  based  on  the  proposition  that  com-  funds  with  L.  to  meet  these  drafts,  and 
paliory  conveyances  in  bankruptcy  are  the  these  funds  had  been  commingled  with 
creatures  oif  local  law,  and  should  not  be  other  moneys  of  L.  and  B.  1  ne  drafts 
ciua-leiritorially  extended,  and  sometimes  were  taken  up  by  J.  from  purchasers  for 
in  the  priority,  which  every  Stale,  in  case  value,  G.  paid  J.  for  the  goods  sent,  L.  be- 
li  collusion,  should  give  to  its  own  sub-  came  bankrupt,  G.  attached  B.'a  money  in 
)Kts;  but  that  th«  true  ground  is  that  Rhode  Island,  B.  had  given  to  L.  an  ir- 
pioperty,  personal  as  well  as  real,  is  sub-  revocable  power  of  attorney  to  collect  this 
ject  10  all  the  Itx  loci  rei  tUa ;  that  if  the  money.  In  a  suit  in  eouity  betvfcen  the 
ownetiocally  incursobligalions  on  the  faith  English  assignee  in  bankruptcy  of  L.  and 
of  such  property,  it  is  but  [air  that  it  should  G.,  the  court  held  that  G-.  could  claim  the 
pnmirlly  bear  the  burden  of  such  debt ;  money  by  virtue  of  his  attachment.  Good- 
ind  that  the  forced  application  of  the  law  sell  v.  Benson,  13  R.  I,  225. 
°l  iti  dimiicHii  would  operate  to  extend  A  shi])  owner  applied  to  the  insolvent 
ipprcssion  and  fraud.  See  Whart.,  Confl.  court  of  Massachusetls  for  the  benefit  at 
U  9}  391,  S45-S50.  the  insolvent  laws  of  (hat  State;  his  ship- 
Thus,  it  is  held  in  New  York  that  a  stat-  was  a(  the  time  at  sea,  and  bound  for  New 
i  of  York  ;  her  registry  was  in  Massachusetts, 
the  The  application  lo  (he  Massachusetts  c< 


'ien  of  an  attaching  creditor  upon  property  was  granted,  and  the  assignee  in  insolvency 
Miicd  in  that  State.  Kelly  v.  Cfrapo,  45  received  from  the  court  a  transfer  of  all 
f-  V.  86;  reversing  s.  c,  41   Barb.  (N.  Y.)   the  debtor's  property,  which  he  could  have 


te>    And  in  Maine,  a  generil  assignment  lawfully  sold,  assigned,  or  conveyed.    Sub- 

for  the  benefit  of  creditors,  by  a  debtor  setiuenily  a  credito;-  of  the  ship  owner,  re- 

liumiciled  In  another  jurisdiction,  will  not  siding  in  New  York,  sued   the  former  in 

proitct  his  property  found  in  that  Slate,  (he  courts  of   that  Stale,  and   upon   the 

from  Ihe  attachment  of  a  resident  creditor,  arrival  of  the  ship  she  was  seiied  by  Ihe 

The  Watchman,  i  Ware  (U.  S.),  D.  C.  232.  sheriff  under  attachment.    The  court  held 

Hut  this  rule  only  applies  to  such  property  that   the  ship  was  in  Massachusetts  terri- 

u  is  found  within  the  jurisdiction  uf  the  tory,  and  subject  lo  the  jurisdiction  of  (he 

State  al  the  time  of  the  assignment.    The  courts  of  that  Stale,  and  that  Ihe  aEsignec 

Wjichman,  I  Ware   (U.   S.|,  D.  C.   234.  in  insolvency  had  a  prior  tifiht  lo  the  New 

UndertheLouisianaRevisedStalute,l79l,  York  c red ilor.     Crapo  p.  Kelly,  16  Wall- 

pioriding  ihal  "  from  and  after  such  cession  (IT-  S.|  610. 
619 
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creditor.^  And  an  assignment,  valid  in  the  domicile  of  the  owner, 
prevails  over  an  attachment  of  personal  property  in  another  State, 
made  with  notice  of  the  assignment,  there  being  nothing  in  the 
laws  of  that  State  declaring  such  an  assignment  invalyd.* 

5.  CoixisioN  WITH  Local  Lien.  —  The  rights  and  priorities 
between  local  lien  creditors  and  assignees  in  bankruptcy  are  to  be 
determined  by  the  lex  rei  sitm;  and  where  those  liens  attach  prior 
to  the  actual  arrest  under  local  process,  they  take  precedence.' 


t 


1  Camlcy  v.  Tackerman,  10  West.  L.  Rep.  894;  Caskie  v.  Webster,  2  Wall.  Jr. 

513;    Askew  V.  La  Cygne   Exchange  C.  C.  131. 

ank,  83  Mo.  366 ;  s.  c,  53  Am.  Rep.  59a  A    foreign    attachment,  issued  in  any 

Thus    a    voluntaiy    assignment    by    a  comitty  where  the  property  of  a  non>resi- 

debtor  in  New   York  for  the  benefit  of  dent  is  situated,  after  the  execution  in  am- 

creditors  gives  the  assignee  a  better  title  other  State  of  an  assignment  for  the  benefit 

to  a  debt  due  the  debtor  from  a  resident  in  of  creditors,  but  before  the  assignment,  is 

Georgia  than  the  title  acquired  by  a  Geor>  recorded  in  the  county,  has  priority  .over 

gia  creditor  of  the  assignor  under  a  ^ar-  the  assignment.    Steel  zr.  Goodwin,  1 13  Pau 

nishee  process,  the  assignment  not  being  Sl  288 ;  s.  c,  4  Cent  Rep.  659.    And  where 

repugnant  to  the  laws  of  Georgia.    Prince-  proceedings  in  insolvency  are  pending  in 

ton  ManuL  Co.  v.  White,  68  Ga.  961  another  State,  and  a  provisional  trustee  has 

A  Missouri  life-insurance  company  which  been  there  appointed,  a  creditor  residing  in 
did  business  in  Virginia,  and  haa  debts  the  fore^  forum  cannot  attach  a  debt  doe 
due  it  from  citizens  of  Virginia,  was  ad-  to  the  insolvent  in  this  State.  MuUiken  v. 
judged  insolvent  in  Missouri,  and  its  assets,  Ai^hinbaugh,  i  P.  &  W.  (Pa.)  117. 
by  order  of  court,  under  a  statute,  were  Where  deeds  of  assignment  for  the  bene- 
adjudged  vested  in  an  assignee  for  the  fit  of  creditors,  void  in  Rhode  Island,  con- 
benefit  of  creditors.  It  was  held  that  the  veying  land  in  Missouri,  where  such 
claim  of  the  assignee  to  the  debts  due  assignments  were  valid,  were  delivered  in 
from  citizens  of  Virginia  was  paramount  Rh<xle  Island  before  an  attachment  was 
to  the  claim  of  a  creditor  seeking  by  at-  levied  in  Missouri  at  the  instance  of  a 
tachment  to  subject  these  det>ts,  regardless  Massachusetts  creditor,  and  were  recorded 
of  the  proceedings  in  MissourL  Bockover  in  Missouri  before  execution  and  sale  under 
V.  Life  Association  of  America,  77  Va.  85.  judgment  following  such  attachment,  it  was 

An  adjudication  of  insolvency  vesting  neld  that  the  rights  under  the  assignments 

the  insolvent's  assets  in  his  trustee  is  a  bar  were  superior  to  those    under  the  sale. 

to  an  attachment  issued  subsequent  to  the  Attleboro  Bank  v.  Hughes,  10  Mo  App.  7. 

insolvency  proceedings,  even  by  the  citizens  9  See  Ex  parte  Soldiers*  Business  Cc,  2 

of  another  State.     Pinckney  v,  Lanahan,  U.  S.  Bankr.  Reg.  162 ;  Ex  pmrU  Manley, 

62  Md.  447.     And  money  in  the  hands  of  3  U.  S.  Bankr.  Reg.  75;  Ex  parti  Coiart, 

the  trustee  of  the  estate  of  one  insolvent  3  U.  S.  Bankr.  Reg.  126. 

is  not  subject  to  attachment  by  a  non-resi-  It  has  been  held,  under  the  United  Sutes 

dent  creditor  of  the  insolvent.    The  United  bankrupt  law,  that  no  lien  was  obuined 

States  circuit  court  follows  the  decision  of  against  equitable  interests   by    judgment 

the   United  States  Supreme  Court  upon  and  execution,  but  that  such  interests  go 

this  point,  rather  than  the  decbions  of  the  to  the  assignee  unburdened  by  such  lien. 

supreme  court  of    a    State.    Torrens   v.  See  Ex  paru  Hinds,  3  U.  S.  Bankr.  Reg. 

Hammond,  4  Huphes,  C.  C.  596.  91 ;  Ex  parU  Joslyn,  3  U.  S.  Bankr.  Reg. 

It  has  been  said  that  an  attachment  of  118;  s.  c,  2  Chicago  Leg.  News,  137. 
property  in  New  Hampshire  bv  a  citizen  Where  creditors  at  the  fw  siia  have 
of  Massachusetts  against  a  deotor,  insol-  secured  prior  liens  on  assets  of  a  bank- 
vent  under  the  laws  of  the  latter  State,  rupt's  estate,  and  have  been  satisfied,  the 
will,  on  the  principle  of  comity,  be  dis-  residue,  it  seems,  in  those  cases  where  a 
chared  that  the  assignee  may  make  proper  foreign  assi^ee  and  foreign  creditor  have 
provision  for  the  benefit  of  all  the  credit-  intervened,  is  to  be  sent,  for  distribution, 
ors.    Eddy  v.  Winchester,  60  N.  H.  63.  to  the  domiciliary  court  of  the  bankrupt. 

Yet  it  IS  held  that  an  assignment  by  See  Ex  park  Ray,  2  Ben.  (U.  S.)  D.  C.  53. 

commissioners  of  a  bankrupt,  in  Englana,  The  courts  of  New  York  have  refused 

will  not  prevail  against  an  attachment  of  to  recognize  the  claim  of  an  assignee  under 

the  bankrupt's  effects    by  an    American  foreign  tnnkruptcy  proceedings,  as  a^inst 

creditor.    Milne  v.  Moreton,  6  Binn.  (Pa.)  a  person  who  has  obtained  an  equitable 

353.  lien  upon  the  assets  of  the  foreign  bank- 

^  J.  M    Atherton  Co.  v.  Ives,  20  Fed.  rupt    Ex  parU  Bristol,  16  AbU  (N.  Y4 
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6.  Reciprocal  R&latioh  op  Creditors.  —  As  the  interests 
of  the  several  creditors,  both  foreign  and  domestic,  in  the  estate 
of  a  bankrupt  are  conflicting,  each  is  entitled  to  appear  as  an 
iBtervener  in  suits  by  other  creditors  against  the  assignee.^ 

7.  General  Rules  as  to  Priorities.' — An  attaching  creditor 
is  entitled  to  hold  against  an  involuntary  assignee  in  insolvency, 
or  a  receiver  appointed  in  a  foreign  State.  It  is  immaterial 
whether  he  be  citizen  or  alien,  provided  he  be  not  a  citizen  of  the 
State  in  which  the  assignee  or  receiver  was  appointed." 

A  court,  in  adjusting  the  affairs  and  portioning  out  the  estate  of 
a  bankrupt,  will  not  regard  the  barring  of  a  debt  by  the  law  of  the 
banJcrupt's  domicile  as  extinguishing  the  debt,  if  it  is  not  barred 
by  the  law  of  the  place  of  bankruptcy." 

8.  Questions  between  Local  Bankruptcies.  —  In  case  of 
bankruptcy,  foreign  creditors  are  entitled  to  come  in  pari  passu 
with  domestic  creditors;*  but  where  a  series  of  particular  or 
ancillary  bankruptcies  are  opened  in  different  States,  the  various 
creditors  will  have  a  right  to  appear  in  each  particular  bankruptcy^ 
nnless  cause  be  shown  why  each  creditor's  claim  should  be 
restricted  to  a  particular  jurisdiction." 

9.  Bankrupt's  Prior  Transactions.  —  Where  the  business- 
transactions  are  impeached  by  the  assignees,  the  lex  loci  ret  sitte 
governs,  except  as  to  those  articles  which  are  in  transitu,  or  those 
which  are  carried  about  by  the  owner.* 

Ft.   iSi;    MouelTnan    v.   Caen,    l    Hun  sons  indebted  to  ttie  debtor.     It  was  held 

(N.  v.),  647.    And  also  that  an  assignment  tKit  the  lien  of  the  creditors  so  suing  in 

iDlniMecs  of  the  prop^ty  of  an  absconding  Illinois  should  be  enforced  to  the  exclusion 

debtor  will  not  prevail  against  a  citizen  of  of  such  trustees.     Rhawn  v.  Pearce,  1  lo 

ibe  Htite  who  has  pursued  ind  prosecuted  III.  350;  s.  c,  Ji  Am.Rep.6oi. 

ihe  fugitive  in  another  Stale,  and  there  S  Ex  parte  Kay,  1  Ben.  {\f.  S.)  D.  C.  ^y. 


obuined  from  him  a  traniifer  at  the  prop-    Ex  parli  Mclbourii,  L.  R.  6  Ch.  App.  G 
—  '        ■'    :tion  of  his  judgment.    John-   s.  c,  23  L.  T.  (N.  S.)  578. 

3  Wend.  (N.  v.)  87.  4  And  it  would  seem  Ihal.  in  the  United 


latisfaction  of  his  judgment.    John-   s.  c.,  23  L.  T.  (N.  S.)  578. 

~. ..  ilant,  13  Wend.  (N.  V.)  87.  4  And  it  would  seem  Iha  . 

Also,  that  the  creditors  of  a  dissolved    States,  a  claim  valid  by  the 


t  corporation   have  an    equitable  trattut,  but  void  by  the  law  of  the  debtor's 

iien  upon  its  assets  in  the  hands  oE  a  third  domicile,  may  be  proved  in  a  domiciliary 

penon  in  that  State,  which  its  courts  will  bankruptcy  against  the  bankrupt's  estate, 

tnforce,  though  the  holder  of  the  fund  be  See  Ex  parte  Murray,  3  U.  S.  Ilankr.  Keg. 

Kcoutiuble    to   a   foreign   Jurisdiction    in  187;   l^onnaffe's  C?se,  13  N.  Y.  169. 
.reference  thereto.     TInkham  v.  Burst,  31         ii  This  is  on  the  theory  that  the  debt  has 

Bitb.  (M.  V.)  407  ;  leversing  3.  c,  15  How.  not  been  paid  by  Ihe  assets  in  the  first  par- 

(N.y.)  Pr.  204.  ticular  bankruptcy;  however,  if  it  be  shown 

I  See    Bonnaffe's    Case,  23  N.  Y.  i6g;  that  such  is  not  the  ca^e,  then  of  course 

Exfarle  Murray,  3  U.  S.  Bankr.  Reg.  187.  the  party  wilt  have  no  rights  in  any  other 

1  Lichtenstein    v.    Gillett,    37  La.  An.  )uri<i<liclion.      As    10    adminisl"'        '' 


.  Gillett,  37  La.  An.  )uri<i<licl 
]"-  tribuiiun,  see  Wheelock  :'.  fierce,  6  Cush. 
The  holder  of  a  protested  draft  of  a  (Mass.)  z38;  Favf.  Ilaven.iMetc.  (Mass.> 
bankii  not  entitled  to  priority  over  other  rD9;  Dowes  v.  Head,  3  Pick.  (Mass.)  145; 
oediiors  merely  because  the  drawee  hag  Hays  v.  Hibbard,  3  Redf.  (N.  Y.)  30;  Car- 
funds  of  the  drawer  in  his  hands  at  the  time  michael  %:  Ray,  5  Ired.  (N.  C.(  Eq.  365; 
ol  relusing  to  accept  the  draft.  Bank  of  Mackey  v.  Coxe,  18  How.  (U.  .S.)  100. 
Commerce  H.  Russell,  2  Dill.  C.C.  215.  6  Thus,  where  the  bankrupt  is  alleged  lo- 
in insolvency  proceedings  in  Pennsyl-  have  made  a  collusive  transfer  of  foreign 
iMii,  trustees  were  vested  with  all  a  assets,  the  question  oF  the  collusiveness  of 
debtor^  estate.  Creditors  residing  in  that  such  transfer  must  be  delcrmliKd  by  the 
S(ale  brought  anit  in  Illinois  gainst  per-  Ian  of  the  place  where  the  assets  were. 
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Rakkruptcy  upon  Subsequent  Execui 
regulating  a  bankruptcy  prohibits  subs 
ns,  foreign  executions  will  also  be  prohibi 
■  Foreign  Bankrupt  Discharges,  —  I 
d  discharges  in  bankrupt  proceedings  h 

ses  hold  that  a  State  insolvent  law,  disc? 
lies  to  ail  contracts  there  made,  wherev 
'     Other  cases  hold,  and  this  seems  to 

::hicago  Ug.  News,  How.  (N,  Y.)  Pr.  296 ;  ig  Abb.  (T 

T.  188;   Ex  parli  150;  Ballird  v.  Websler.  9  Abb 

Reg.  tt^-.Exparte  Pr.  404;   Lester  v.  Chrislalar.  I 

.  Keg.  s;  Smiih  v.  Monroe  v.  Guilleaume,  3   Keyft 

,  S.)  518.    See,  also,  30;  s.  c,  1  Abb.  App.  Dec.  (N. 

siness  Co.,  z  U.  S.  IliKs  v.  Carllon.  74  Me.  1561  N 

-    ' — "-   Maiiley,  3  Hagerman,  ii  Fed.  Rep.   525; 


I  assignee  of  an  in-  Johns.  (N.V.)  117;  Whittemorei 

made  a  sale  in  the  t  Cow.  (N.  Y.)  626;  McDougall 

ore  the  assignment,  55  VL  187 ;  s.  c,  45  Am.  Rep.  60: 

mpshire,  affirms  the  hull  ti.  Wagner,  liald  C,  C.  196 ; 

purchaser  and  of  a  lialdwin,  i  Cliff.  C.  C.  511;  s.  c 

the  goods  in  New  (U.  .S.}  213;  Davidson  :■.  Smitt 

;es    fraud,   may   be  C.    C.    346;    s.   c,  9   Am.    1_    f 

npshire  as    though  Hinkley  ;'.  Marean,  3  Mason,  C 

inmenl.     Harvey  v.  Tilus  v.    Hobart,    ;   Mason,  C. 
Webster  v.  Massey,  i  Wash.  C 

i  848.  Fisher  v.  Hvde,  3  Yeates  (Pa.),  25 

land  an  execution  v.  Nourse,';  Itlrin.  {Pa.)  181;  fl 

:uit  court,  is  entitled  Creagh,  Ing.  Ins.  3S4;  Hillard  : 

Itate  insolvent  law.  leaf,  2  Veatesfl'a.),  5331  Jeffries  i 

hants' liank  f.  Bay-  son.  t  Yeates  (Pa.),  482;  Russell 

h.  3j6;  I  BruDimer  ing,  (l  W.  V.  Leg.  ohs.  116;  Dc 
Corbett,  7  N.  Y.  jw;  Soule  v.  < 


[N.  H.),  I  N.  Eng.    N.  Y.  m^;  rcveising  s.  c,  i 
lason  (N.  H.),  iN.    112;  Cook  p.  Moffaii,  5  How   ._ 
Leimsdyk  ;'.  Kane,  I    Clark  r.  Van  Reimsdyt,9Cr.  (U 


.  RniaJnai,   14  Pet.  (1 
1.  (U.  S.)    Towne  i'.  Smith,  i  Woodb.  &  M.  < 
>f  Newbury,  I  Wall.   s.  c.,o  L.  Kcp.  iz;  HvTd  r.  lladc< 
.  llorden,  CyCal.  7;    All.  C.  C.2G3;  Kendall  v.   BatS 


2  Mason,C.  C.  All.  C.   C.   CJl;    Webster  v. 

.  Wash.    ( 

■  Storey,  1 

S;  Banks  ;'.  Green-  4741  Bibcock  v.  Weston,  i  Gall.  ( 


.  i  Story,  C.  C.    Wash.    C.  C.   157.      Cemparf 
□7;  Riston  V.  Con-   Storey,  1  Paine,  C.  C,  79;  ; 


s6l ;  s.  C,  6  Call.  Banks   71.    Creenleaf,    6   Call. 
■-  Claudius,  Pet.   C.  Springer  v.    Foster,   i   Slorv,  C. 
,  1  N,  y.  Ug.  obs.  Wray  -j.  Reily,  1  Cr.  C.  C.  513. 
!tt,  II   How.  (U.S.)  Thus,  a  decree  in  bankruptcy  in 
>,  J  Wash.  C.  C.  17;  court  of  the  United    Stales  cam 
•>.  Van  the  lille  of  the  debtor  to  land  wi 


I  Gall.    United  Slates.    Real  < 
Borland,  103  N.  Y.   that  the  territory  within  which  Ihc 


Wheat,    conveyeit  under  the  local  law, : 


."  McNeill,  4 
-    Iand.l0i 

;  24  Cent.  L.  J.  in  question  lay  was  afterward  a 

(N.  Y.).  366;  Van  the  United  States  cannot  alter 

3Cai.  (N.  Y.)  154:  Oakeyr<.  Rcnnclt,  11  How.  (U.  S 
.TN.V.)23S;Sicard       3  s'hietlelin  r.  Whealon,  I   Gj 

^.  Y.)  194;  Whilte-  44r  1  Tuwne  i'.  Smith,  i  WoodUJS 

,  (N.  Y.)6i6;  Prail  115;  Uavidsoni-.  Smith,  9  Am.  1 

reversing ;  s.  c,  :9  s.  c.,  z  West.  L.  Mo.  566. 
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better  and  prevailing  opinion,  that  State  insolvent  laws  cannot 
dischai^  the  obli^tions  of  any  contract  made  in  the  State,  except 
those  made  between  citizens  oi  that  State.' 

a.  Participation  in  Bankrupt  Proceedings.  —  However,  a  dls- 
ciiai^  under  a  State  insolvent  law  is  valid,  against  a  creditor 
residing  in  another  State,  if  such  creditor  voluntarily  becomes  a 
party  to  and  participates  in  the  bankruptcy  proceedings,  and 
receives  dividends." 

b.  Power  of  States  to  pass  Bankrupt  Laws.  —  Whatever  may 
fonnerly  have  been  thought,  it  is  now  well  settled  that  each  State 
has  the  power,  under  the  federal  constitution,  to  pass  insolvent 
laws  in  the  nature  of  bankrupt  laws,  which  will  discharge  all 
contracts  made  or  existing  between  citizens  of  the  State  which 
enacted  the  law,  and  whose  tribunals  granted  the  discharge.^ 

c.  Foreign  Discliarge  no  Defence  against  Creditor  not  domiciled 
in  Country  granting  the  Discharge.  —  A  discharge  under  a  foreign 
bankrupt  law  is  no  defence,  in  our  courts,  to  an  action  by  a 
creditor  who  was  not  a  subject  or  domiciled  resident  of  the  foreign 
coantry  at  the  time  it  was  granted,  and  did  not  become  a  party 
to  the  proceedings  or  receive  a  dividend  thereunder.* 

lOgdcnr.  Saunders,  ll  WheaL  (U.  S)  8  Stone  v.  Tiblietts,  36  Me.  no;  Brig- 

irj;  Doylcr.  Zacharic,6Pet.|U.  S.}343;  ham  v.  Henderson,  I  Cush.  (Mass.)  430; 

Enynardf.  Marshall,  3  Pick.  (Mass.)  194;  iiioddard  v.   Harrington,   100    Mass.   87; 

Apiew   p.    Plait,    15    Pick.    (Mass.)    417  ;  Einet  v.    Bcsle,   yi    Mo.  J40;    Stevens  v. 

Spnrgetir.  Foster,  J  Story,  C.C.  383;  s.  c,  Norris,  10  Foster  (N.  II.),  466;  Smith  v. 

«  L  Ktpr.  [o.  Smith,  z  Jolms.  (N.  Y.)  241 ;  Smith  v.  Par- 

1  WoodhutI  V.  Wagner,  Bald.  C.  C.  296;  sons,  1  Ohio,  136. 

Clij  T.  Smith,  3  Pei.fU.  S.I41";  Phelps  4  Munroei'.  GuilleauiiK,3Ke]res(N.  Y.), 

r.  Borland,  103  N.  Y.  406;  s.  c,  5  Cent.  30;  ■-  c,  3  Abb.  App.  Dec.  (N.  Y.)  334; 

Rep. 421;  Z4Cent.  L.  J.S6:  affirming,  30  Moore  i'.  Horlon,  31   Hun  (N.  V.),  393; 

Hun(N.Y.),  366;  £jr/a»-frCoates,  3  Abb.  Newton*.  Hafterman,  m  Fed.  Rep.  515; 

App  Dec.  (N.  V.)  231;  reversing,  [3  fiarb.  Woodhull  v.  Wagner,   Bald.  C.   C.  196; 

IN.  Y.)  451;  Perleyi'- Mason  (n!H.),  j  N.  Byrd  k.  Badger,  1  McAll.  C.  C.  161:  Rus- 

Eng.  Rep.  J97 ;  Carbee  v.  Mason  (N.  H,),  sel  v.  Harding,   12  N.  Y.  Leg.  obs.  176; 

'  N.  Eng.  Kep.  299.  Donnelly  v.  Corljett,  7  N.  Y.  500 ;  Soule  v. 

0«  who  bas  pro»ed  his  debt  in  bank-  Chase,  39  N.  Y.  342;  reversing  s.  c,  1  Rob. 

nipicy  proceedings   id  England,  and  ac-  (N.  Y.)  222;  Green  k.  Sarmienlo,  3  Wash. 

KJXed  his  share  of  a  composition,  cannot  C.  C.  17 ;  s.  c,  I  Pet.  C.  C.  74;  Hills  v. 

me  in  New  Y»rk.    Phelpa  v.  Borland,  30  Carlton,  74  Me.  156;  Smith  v.  Gardner,  4 

Hdti(N.V.),366.  Bosw.  (N.  Y.)  54;   Phelps  v.  Borland,  30 

If  1  debtorlw  discharged,  and  the  cred-  Hun  (N.  Y.},  366;  a.  c,  24  Cent.  L.  J.  »6. 

ilor  receives  his  dividend,  in  bankruptcy  Thus,  adischarge  under  the  insolvent  law 

proceedings  under  the  law  of   the   Slate  of  the  State  of  iHc  forum  does  not  exempt 

■here  both  are  domiciled,  and  where  the  a  defendant  from  arrest,  in  an  action  by  a 

dtW  hid  its  origin,  the  claim  is  discharged,  ciliien  of  another  Stale,  for  a  debt  payable 

iTKllhe  debtor  cannot  assert  il  in  another  there.     WoodhutI  v.  Wagner,  Bald,  C.  C. 

Stite.   Ex  parte  Coales,  3  AbK  Apo.  Dec.  296;  Bytd  v.  Badger,  i  McAll.  C.  C.  263. 

(K.V.)23i;  reversings.c,l3Barb.(N.  Y.)  And  a  discharge  in  bankruptcy  does  not 

preclude  a  citizen  of  Canada  from  recover- 

ate  makes  him-  ing  in  a  Slate  court  the  amount  of  hi*  debt, 

gsof  hiidebtor  although,  were  he  a  citizen  uf  ihe  United 

to  obtain  (he  Stales,  the  discharge  would  bar  it     Moore 

Olvent  law,  and  v.  Morton,  32  Hun  {N.  Y.),  393. 

le  assignees  uf  The  holder  of  a  negotiable  note,  residing 

the  eiita-terri-  in  another  State,  who  received  it  before 

light  otherwise  maturity,  is  not  affected  by  the  maker's 

or  those  laws,  discharge  under  the  insolvent  law  of  the 

I  411.  Slate  in  which  it  was  made  and  originallj 
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d.  Contracts  made  and  to  be  petformed  in  State  of  Discfarge. 
The  discharge  of  a  debtor,  under  the  insolvent  laws  of  one  St. 
will  not  bar  an  action  by  a  citizen  of  another  State,  though 
debt  was  contracted  in  the  former  State,  and  by  its  terms  t 
there  payable.' 

A  discharge  obtained  under  the  insolvency  law  of  one  State 
not  a  bar  to  an  action  on  a  note  given  in  and  payable  in  the  sa 
State,  the  party  to  whom  the  note  was  given  being  a  citizen  o 
different  State,  and  not  having  in  any  manner  been  a  party  to 
proceedings,"  even  though  the  action  is  brought  in  courts 
the  State  granting  the  discharge.' 

e.  Contracts  made  and  to  be  performed  out  of  State  granting  I 
charge.  — A  discharge  under  the  insolvent  or  bankrupt  law  of  i 
country  will  not  be  a  bar  to  an  action  on  a  contract  made  and 
be  performed  in  another  country,  the  plaintiff  not  having  come 
under  the  proceedings  in  insolvency.* 

negotiated,  not  haring  been  a  part]' to  the  (Va.)   171 ;   Babcock  o.   Weston,  1  < 

procecdingt.     Smith  v.   Gardner,  4  Bos.  C.C.i63;  Byrd  v.  Badger,  i  McAll.  ( 

(N.  Y.)54.  1G3;   Kendall  v.  Badger,  I   McAll.  C 

Where  a  jadgment  was  obtained  in  this  5:3;  Wray  f.  Reily,  I  Cr.C.C.  513;  G 

coantty  apon  a  foreign  contract,  and  sub-  v.  Saimicnlo,  3  Wash.  C.  C.  17 ;  Itinl 

Kquentty  the   defendant  was   discharged  Grrenleaf.i  i^ghc»,C.  C.  >6i ;  s.  c6i 

under  the  banlcrupt  law  of  the  place  of  the  (Va.)  ^^  1 ;  Springer  v.  Foster,  z  Siory,  I 

original  contract,  such  discharge  ffu  held  1S3;  &  c.,  C   L.  Rep.  1071  Clark  v. 


le  judgment.    Keimsdyk,  9  Cr.  (U.  S.)  r 
;.d..^;s.c.  "      ■  " - 


Greenf.Sar[nienlo,3  Wash.C.C.r7;B.<:.,  Broadnax,  t4  Pel.  (U.  S.)  67  ;  Van  Re 

1  Pet.  C.  C.  74.    And  where  a  diizen  of  dyk  v.  Kane,  i  Gall.  C.  C.  371 ;  Towi 

Maine  there  obtained  a  discharge  injnsol-  Smith,  r  Woodb.  &  M.  C.  C.  115;  \ 

vency,  it  was   held  no  bar  to  an   action  ster  v.  Massey,  3  Wash.  C  C.  li|7.    I 

brought  in  a  Maine  court  by  a  creditor,  a  pare  Adams  v.  Storey,  I  Paioe,  C.  C. 

citizen  of  another  State,  not  a  party  to  the  ■.  c,  6  Am.  L.  J.  474. 
insolvency  proceedings.     Hills'  v.  Carlton,       Thus,  where  a  debt  wa>  payable  in  1 

74  Me.  156.  York,  and  the  plainliRs  were   citiien 

1  Hale  V.  Baldwin,  i  CliS.  C.  C.  511;  that  Stale,  it  was  h«ld  that  the  disch 

s.  c,  I  Wall.  (U.  S.)  333.  of  the  defendant  by  the  insolvent  laa 

%  Baldwin  f.  Hale,  1  Wall.  (U.  S.)  323;  Pennsylvania  did  not   discharge  the 

s.  c,  I  Cliff.  C.  C.  511;   Woi^hington  v.  tract,  and  could  have  no  operation  on 

Jerome,  5  Blalchf.  C.C.  279.  remedies  to  enforce  performance.    W 

S  Pratt  V.  Chase,  44  N.  V.  597  ;  reversing  hull  v.  Wagner,  Bald.  C.  C.  296.    A 

s.  c,  19  How.  (N.  v.]   Pr.  296,  19  Abb.  contracted  and  payable  in  Canada,  I 

(N.  V.)  Pr.  150.    And  see  Ballard  v.  Web-  person   resident  in  Vermont,  to  a  pe 

ster,  9  Abb.  (N.  Y.)  Pr.  404.  resident  in  Canada,  is  not  barred  by  a 

It  has  been   held  in  New  York  that  a  charge  under  the  United  Slates  bank 

discharge  under  the  insolvent  law  of  that  act,  when  the  foreign  resident  neither 

State  does  not  affect  the  remedy  of  a  non-  a  party  to  the  proceedings,  nor  had  m 

resident  creditor  upon  a  judgment  obtained  thereof.      McUougall  f.  Page,  55  Vt. 

In  one  of  the  courts  of  that  Slate.    Lester  s.  c.,  45  Am.  Rep.  602. 
V.  Chri!<talar,  i  Daly  (N.  Y.),  19.  Where  a  citizen  of   Maryland  nn 

The  English  doctrine  that  the  discharge  bond  in  Virginia  to  a  citizen  of  Vire 

of  a  bankrupt,  shall  be  effectual   against  and  afterward  became  bankmpi  in  M 

contracts  of  the  State  that  gives  the  dis-  land,  by  the  laws  of    that   State,  u 

charge.  Is  discussed,  and  the  contrary  rule  which  he  was  duly  discharged  by  a  coi 

of  reciprocity  adopted  in  other  countries  is  tent    tribunal,   under  a  general  direi 

captained  In  Ogden  v.  Saunders,  12  Wheat,  with  respect  to  his  creditors,  it  was 

(U.  S.)  211^  that  this  did  not  discharge  him  in  a 

4  Van   Raugh  v.  Van  Andaln,  3  Calne,  afterward  brought  upon  the  bond  In 

(N.  Y.|   154;    Smith  1;.  Smith,   2   lohns.  ginia.     Banks i^. Greenteat,  ■  Hughes,! 

(N.  V.)  235;  Banks  v.  Greeoleaf,  6  Call.  261  jS.c,6Call.(Va.|27t.    Andwben 
624 
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/  Discharge  in  One  State  no  Bar  to  an  Action  on  a  Contract 
made  in  Another  State.  —  But  such  discharge  will  not  be  a  bar  to 
an  action  by  a  citizen  of  another  State,  where  the  contract  was 
not,  by  its  express  terms,  made  payable  or  to  be  performed  in  the 
State  f ranting  the  discharge ;  *  or  where  no  place  of  payment  is 
named.* 

g.  Discharge  in  One  State  no  Bar  to  Action  in  Another. — An 
assignment  for  the  benefit  of  creditors  will  not  prevent  a  creditor 
in  another  State  from  enforcing  his  debt  against  land  in  that  State, 
although  such  land  is  embraced  in  the  deed  of  assignment.'  And 
an  insolvent  discharge,  obtained  in  another  State,  whose  courts  do 
not  respect  discharges  granted  under  the  laws  of  the  forum,  will 
not  be  regarded  so  as  to  entitle  the  party  to  a  discharge  on 
common  trail.* 

k  Discharge  no  Bar  to  Suit.by  Creditor  of  Another  State  in  the 
Federal  Courts.  —  A  discharge  granted  under  the  insolvent  law  of 
a  State  cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen 

tunbilbof  exchange  were  drawn  in  Penn-  net.  Bald.  C.  C.  300;  Byrd  v.  Badger,  i 
ijlviniaonadlizcn  in  Massachiise)U,and  McAU.  C.  C.  sSj;  Cook  v.  MoRat,  j 
nrtjceepied  by  him  in  Massachusetts,  it  How.  (U.  S.}  195;  Baldwin  v.  Hale,  i 
ns  Icld  that  it  was  not  competent  for  the  Wall.  (U.  S.)  223 ;  Oilman  v.  Lockwnod, 
l^ilimre  of  Maasachuseits,  by  the  insol-  4  Wall.  [U.  S.)  409;  Hilliard  w.  Green- 
nut  act  oE  1833,  to  discharge  the  obliga-  leaf,  z  Yeales  (Pa.),  532 ;  Stevenson  v. 
lim  of  these  contracts.  Springer  v.  Fos-  King,  2  CliS.  C.  C.  i ;  Farmers'  ft  Me- 
tr,  ]  Sto^,  C.  C.  383 ;  s.  c,  6  L.  Kep.  chanics'  Bank  v.  Smith,  6  Wheat.  (U.  S.) 
10;.  131 1  Clark's  Exr's  v.  Van  Riemsdyk,  9  Or. 

TiKditcharge  of  a  citizen  from  his  debts  |U.5.)  151;  s.  c,  I  Gall.  C.  C.  371;  Me- 
nder the  insolvent  laws  of  the  State  is  no  Millanv.  McNeill,  4  Wheat.  (U.  U.)  209; 
dischatgeofacontnctmadeandtobeexe-  Green  v,  Sarmiento,  Pet.  C.  C.  74. 
cited  in  a  foreign  coantry.  The  law  of  the  A  discharge  as  a  bankrupt  in  a  foreign 
pliixsheTeacontraaisinadeisMgovem  country  is  not  deemed  here  a  bar  to  any 
B  to  iu  validity,  nature,  and  construction,  action  that  may  be  brought  in  another  juris- 
li=l  the  remedy  on  such  contract  is  to  be  diction.  The  discharge  is  considered  as 
^nucd  accor^ng  to  the  law  of  the  place  local ;  and  although  an  assignee  ai  an  indi- 
nliete  the  remedy  is  sought.  Van  Reims-  vidual  declared  a  bankrupt  in  a  furcign 
Ifkc.  Kane,  1  Gall.  C.  C.  371,  630;  modi-  country  would  be  allowed  to  sue  as  such 
W  on  appeal,  gCr.  (U.  S.)  153.  assignee,  yet  our  courts  would  not  recog- 

1  £ce  Ory  v.  Winter,  16  Martin  (La.),  niie  the  discharge  as  a  bar  to  debts  con- 

^;  Palmer  v.  Goodwin.  32  Me.  535;  Sa-  Iracted  in  this  country,  or  due  to  citizens 

TOKE.  Marsh,  10  Mete.  (Mass,}  594;  Fiske  of  this  country,  but  a  discharge  under  our 

t.  Foster,  10  Mete  (Mass.)  J97  ;  liraynard  laws  operates  on  debts  due  to  citizens  of 

".Huihall,  S  Pick.  (Mass.)  ig( ;  Sherrill  any  country.    Zarega's  Cue,  i  N.  V.  Leg. 

'-Hopkins,  t  Cow.  (N.  Y.)  103;  Donelly  Obs.40,note. 

»■  Cmbett,  3  Seld.  (N.  Y.)  500;   Munroe  S  Scribnerf.  Fisher,aGray  (Mass,),43; 

'.  Giiilleaume,3Keyei(N.  v.),  30;  over-  Clark  v.  Hatch,  7  Cush.(Mass.)4i;5;  Ilsley 

mliiie,  Parkinson  v.  Scoville,   19  Wend.  f.  Mirriam,  7  Cush.  (Mass.)  242;  Green  v. 

WV.)i5o;  Poef.Duck,  5  Md.  i  ;  Frey  Sarmiento,  3  Wash.  C.  C.  17. 

jj  Kirk,  4  Gill  &  J.  (Md.)  J09;  Potter  v.  Where  a  note  specifying  a  place  ot  pay- 

""  I  Md.  Ch.  275;  Anderson  !■.  Wheeler,  ment  was  executed  in  California  after  the- 


y  Conn.  603;  Easterly  v.  Goodwin,  35  enactment  of   the   insolvent   law  of   that 

P""-  »73;   "Ich   V.  Bugbee,  48  Me.  9;  State,  in  favor  of  a  citizen  and  resident  of 

>ny  V.  McHenry,  29  Me-  206;  Pugh  -v.  another  State,  it  was  held  that  a  discharge 

Bnuel,  2  Blackf.([nd.)  394:  Brighton  Bank  under   the  insolvent  law  did  not  bar  an 

EMcrick,  II  Mich.  405;  Banks  v.  Green-  action  on  the  note.    Rhodes  v.   Borden, 

«>f,  6  Call.  (Va-i  27 1 ;  Unon  v.  Hunter,  2  67  Cal.  7. 

V'  Va.  831    Worth i nfflon .  i>.  Jerome,  5  S  Heyer  v.  Alexander,  loS  III. '1S5. 

Elatcbi  C.  C.  279;  Towne  v.  Smith,   1  4  Fisher  f.  Hyde,  3  Veates  (Pa.),lj6; 

Woodb.  ft  M.  C.  C.  tic;  Springer  v.  Fos-  Walsh  v.  Nourse,  5  Binn.  (Pa.)  381 ;  tiay- 

"T.  1  Story,  C.  C.  387 ;  Woodhull  v.  Wag-  den  v.  Creagh,  Ing.  Ins.  384. 
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of  another  State  in  the  courts  of  the  United  States,  i 
appears  that  the  creditor  in  some  way  became  a  party  to  i 
ceedings.  The  insolvent  laws  of  one  State  cannot  dlschs 
contracts  of  citizens  of  other  States,  because  such  laws 
extra-territorial  operation.^ 

i.  Where  Foreign  Discharge  may  be  pleaded.  — Althoug 
insolvent  laws  have  no  force  beyond  the  limits  of  the  Stat< 
such  as  may  be  given  them  by  comity,'  yet  where  a  cont 
made  between  parties  resident  in  a  State  in  the  shape  of 
issory  note  on  which  a  judgment  was  obtained  in  the  san 
by  the  indorser  against  the  maker,  which  judgment  was  is 
the  United  States  ?ourt  for  another  State  by  the  same  p 
who  were  citizens  of  the  last-mentioned  State,  and  a  ji 
was  rendered  thereon,  and  afterwards  the  defendant  * 
charged  under  the  insolvent  laws  of  .the  State  of  the  coi 
was  held  that  the  discharge  might  be  pleaded  in  bar  of  ai 
upon  the  last  judgment." 

A  discharge  from  the  debt  under  the  bankrupt  law  of  tl 
of  the  contract  is  good  in  every  other  place,  when  pleade 
extinction  of  the  debt ;  but  a  like  discharge  under  the  law 
place  where  the  contract  was  not  made  cannot  be  so  pli 
the  tribunals  of  any  other  nation.* 

The  discharge  in  bankruptcy  of  the  acceptor  of  a  bi! 
change,  under  the  law  of  his  domicile,  is  available  aga 
holder,  though  a  citizen  and  a  resident  of  another  cou 
the  same  time  of  its  passage.* 


.)  2J4i  KhudMv.  Burden,  67  Cal.  7;  Balturs,  1  Miln  (Pa.),  81. 

Springer  v.   Foiter,   2   Slory,   C,  C.  383;  a  Cook  v.  Moffat,  5  Howe  (U 

Towne  f,  SmitK,  I  Woodb.  &  M.,  C.  C,  S  Parkinsonv-Scovillc,  19  W. 

iij;   Flobbleihwaite  v.   BaRun,  7   Hile*  ijo;   Davidson  v.   Smiih.   i   t 

(Pa.),8».  346;  8.  c,  9  Am.  L.  Rt*.  ai?, 

A  discharge  ander  a  Stale  insolTCnt  \vm  4  Le  Koy  v.  CtowniMhteld, 

will  not  dissolve  an  atuehment  issued  out  C.C.  151.175- 

o[  a  federal  Court,  though  it  would  have  6  Ritchie  f.  GarriMD,  10  Ah 

MKb  cRcct  oQ  Slate  process.     Springer  c.  Pr.  146. 

Fmier,  z  Story,  C.  C.  3S3 ;  Towne  v.  Smith,  A  ditcbargc  in  bankruptcy  nri' 

)  \Voudb.&  H.,  C.C.  115.    And  a  certifi-  of   1S41,  operated   upon  a  debi 

cate  of  ditchai^  granted  under  insolvent  resident  of  a  foreign  country,  a 

laws  passed  by  a  Slate,  cannot  be  pleaded  of  its  passage.   Ritchie  v.  Guriw 

in  bar  of  an  action  brought  by  a  citizen  of  (K.  V.|  Pr.  24&    It  has  been  hil 

another  Stale,  in  (he  courts  of  the  United  sylvania  thai  where  a  contract  i 

States,  or  of  any  other  Slate  than  the  one  another  State  between  lesidenU 

where  the  discharge  was  obtained,  unless  be  executed  there,  upon  which 

it  appear  that  the  plaintiff  proved  his  debt  is  obuined  in  such  other  Slate, 

against  the  defendant'sestate  in  insolvency,  lylvania  court*  will  give  tbcaan 

or  in  some  other  manner  became  a  partf  a  dischai^  in   insolvency  in  i 

to  the  proceedings.    Baldwin  v.  Rank  of  Stale  as  tbtingh  the  judgnient 

Newbury,  i  Wall.  (i;.  S.)  234;  Baldwin  v.  obtained  in   Pennsylvania.    See 

Hale,  ■  Wall.  (U.S.)  223;  Oilman  f.  Lock-  Bradford,  2  MilesfPa.l.  17;  Mil 

wood,4Wall.  (U.  S.)409.  i  DsU.  (U.  S  )  229;  Thompson 

A  discharge  under  the  insolvent  law  of  i  Dall.  |U.  S.)  2941  DotialdM«i 

another  Siaiir,  whioh  acta  upon  tbe  cod-  bets,  2  Pall.  (II.  S.)  100;  Hare  t 
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The  discharge  of  a  bankrupt  or  insolvent  operates  on  the  con- 
tract according  to  the  lex  loci  where  it  was  made,  or  is  to  be 
performed,*  where  no  act  of  Congress  controls  it.* 

A  discharge  under  the  insolvent  law  of  the  place  of  the  contract 
maybe  pleaded  to  an  action  on  the  judgment,  brought  in  a  federal 
court  sitting  in  another  State.' 

/  Effect  of  Foreign  Discliarge  on  Note  indorsed  to  Bona  Fide 
Holder  before  Maturity.  —  Where  a  note  or  bill  is  indorsed  by  an 
insolvent  debtor,  and  transferred  bona  fide  to  a  citizen  of  another 
State,  before  maturity,  and  before  proceedings  instituted  in  in- 
solvency, this  is  a  new  contract,  and  a  suit  on  it  is  not  barred  by 
a  discharge  in  bankruptcy.* 

k.  Effect  of  Foreign  Discharge  of  Person  from  Arrest.  —  A  dis- 
charge of  the  person  under  a  State  insolvent  law  will  not  avail  in 
another  State :  tbe  lex  fori  governs  as  to  remedies.* 

The  court  will  not  quash  a  ca.  sa.,  on  the  ground  that  the 
defendant  has  applied  for  the  benefit  of  the  insolvent  laws  in 
another  jurisdiction,  and  is  there  protected  from  arrest.* 

13,  Rights  OF  Foreign  Bankrupt  Assignee  to  sue.  —  Under 
the  general  principles  of  comity,  assignees  of  a  foreign  bankrupt 

ty«Kc»(Pa.),43S;  Hilliudi'.  Greenleif,  = 

E  Vatn  (Pa.),  533.    And  a  diKharge  In  i                                                  ,          .... 

nuolnncy  tu*  lieen  held  to  be  a  d^ence  court,^ndcannotbeextcDted  byttie  United 

toa  iDii  on  a  note  made  in  California  to  Slates  circuit  courL    And  that  part  of  thi* 

1  ddien  ttiere,  and  indorsed  by  him  to  a  taw   which  relieves  a   discharged  debtor 

□tim  of  another  State  after  the  discharge  from  imprisonment  on  execution,  having 

ia California.  Thomasi'.Crow,65Cai.470.  been  in  operation  at  the  date  of  the  pio- 

1  Hicksf.  Brown,  11  Johns.  |N.V.)l4a(  cess  act  of  May  19,  tSiS  (4  Stat.  I7S),  is 

Slnrill  V.  Hopkins,  I  Cow.  (N.  Y.)  103;  adopted  by  section  three  of  that  act,  so  far 

Pirldasoa  v.  ScoviUe,  19  Wend.  (N.  V.)  that  a  person  so  discharged  cannot  be  im- 

ijo.  prisoned  under  final  proccaa  of  the  United 

I  Penr  Manufactaring  Co.  v.  Brown,  i  States  court  for  debts  contracted  prior  to 

Woodb.  &  M.,  C.  C.  4491  Adams  v.  Storey,  the  filing  of  bis  petition.    Matter  of  Hop- 

1  Paine,  C.  C.  79.  Itins,  a  Curt  C.  C.  567. 

Tbe  bankrupt  law  of  the  United  States,  In  the  case   of  British  subjects,  a  dit- 

oi  golne  into  operalinn,  ipsa  Jade,  sns-  charge  under  the  bankrupt  law  of  England 

pcnded  the  operation  of  the  btate  insolvent  will  protect  the  person  of  the  bankrupt, 

Iinu  to  persons  within  its  purview.    Ex  in  Pennsylvania.      Harris  i/.  Mandeville,  a 

Cr  Eames,  a  Story,  C.  C.  311 ;  ExparU  Dall.  (U.S.)  1361  (.  c,  I  Yeales  (Pa.),  99. 

K*.  5  Law  Rep.  36a  A  discharge  of  a  defendant  under  the 

1  Davidson  v.  Smith,  9  Am.  L.   Reg.  insolvent  law  of  Pennsylvania  will  not  dis- 

117;  s.  c.,  1  W.  L.  Ma  366.  charge  his  person  from  a  debt  contracted 

4  Anderson  -v.  Wheeler,  al  Conn.  603;  in  another   Slate.    Kiston  v.   Content,   4 

BaDchcr  v.  Fisk.  33  Me.  316  \  Houghton  i'.  Wash.  C.  C.  476. 

""  ■   '       "        ■■'•                     "■  Where  the  debt  has  been  contracted,  and 


BaDchcri'.  Fi(k.33Me.  3i6[  Houghton' 
Hanrd,  <  Gray  {Mass.|,  5» ;  Towne 
Wth,7"Woodb.  M..  C.  C.  lit 


^  115.  made  payable  out  of  the  State,  the  c 


t  llinkley  v.  Marean,  3  Nfason,  C.  C.  court  willnntdischargeadefendantarmted 

«l;  Ttlosf.  Hobart,  5  Mason,  C.  C.  378;  for  such  debt  on  common  bail,  niitwith- 

Wcbsier  v.  Massey,  1  Wash.  C.  C.  IJ7;  standing  his  discharge  by  the  insolvent  laws 

Sicard  V.  Wbak,  11  Johns.  (N.  Y.)  194J  of  the  Slate  where  the  suit  is  brought. 

Whiiiemore  v.  Adams,  a  Cuw.   {^f.  Y.)  Campbell  v.  Claudius,  Pel.  C.  C.  404. 484. 

fe6;  While  V.  Canficld,  7  Johns.  (N.  Y.)  The  court  refused  to  quash  a  writ  of  tapiai 

■  '?{  WhiiteiDorei'.  Adams,!  Cow.  (N.  Y.)  issued  against  a  defendant  for  a  debt  con- 

fcg;  Jeflrie*  v.  Tbompaon,  a  Ycates  (Pa.),  traded  in  the  Slate,  he  having  been  dis- 

4M.  charged  by  the  State  insolvent  law,  bnt 

The  proviuofts  of  the  insolvent  law  of  discharged  the  defendant  on  common  bail. 

Khode  Island,  empowering  ihe  supreme  Read  v.  Chapman,  Pel.  C.  C.  404. 

Mwt  of  the  State  in  its  discretion  to  grant  6  Mattingly  v.  Smith,  z  Cr.  C.  C.  158, 
627 
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are  entitled  to  sue  for  and  recover  debts  due  to  the  bankrupt  i 
another  State,  except  when  the  claim  of  the  assignees  comes  ini 
conflict  with  creditors  in  that  State  claiming  under  attachmen 
against  the  bankrupt's  property,* 

a.  The  Remedy  is  governed  by  the  Forum.  —  With  regard  to  tl 
remedies,  the  methods  of  procedure,  and  all  the  machinery  ( 
the  law  in  bankruptcy  or  insolvency  proceedings,  the  place  of  tri 
governs."  And  where  by  the  lex  fori  an  assignee  is  permitted  I 
sue  in  his  own  name,  he  may  do  so,  although  forbidden  by  tl 
foreign  law  by  which  the  obligation  is  governed,^  and  vice  versa. 
Objections  to  the  capacity  of  a  foreign  bankrupt  to  sue  cannot  1 
taken  for  the  first  time  on  appeal." 

b.  Assignee  Representative  of  Assignor.  —  Where  there  is  r 
conflict  with  his  assignor,  nor  with  the  creditors,  the  assignee  < 
a  foreign  bankrupt  may  be  recognized  as  the  representative  of  tl 
assignor;  but  such  assignee,  as  such,  has  no  standing  in  foreif 
courts.*     But  where  there  are  claims  on  the  property  adverse  i 

1  Bird  V.  Pierpont,  t  Johns.  (N.  V.)  ilS;  Slate,  which  is  good  against  the  insolve: 
Bird  V.  Carilat,  3  Johns.  (N.  Y.)  342;  but  fraudulent  as  to  creditors,  by  the  1^ 
Holmes  v.  Renuen,  4  Johns.  Ch.  (N.  Y.)  of  the  Utter  State.  Uclton  v.  Valentii 
460;  a.  c,  20  rohns.(N.  Y.)  229,  267.  lCurt.C.  C.l63.    And  an  assi^ee  in  i 

Bnt  since  the  case  of  Abraham  v.  Fles-  solvency  may  sue  for  money  paid  in  fra 
toio,  3  Wend.  (N.  Y.)  uS,  this  doctrine  oE  creditors,  nolwithitanding  the  pcmten 
hasbcendoubled.if notdl^ied.  Raymond  of  banluuplcy  proceedings,  and  althou, 
f.  Johnson,ii  Johns,  (hf.  Y.)4S8j  Mossel-  no  creditors  prov«d  their  claims  oibcitb 
man  v,  Caen,  34.  Barb.  (N.  Y.)  66 ;  Hoyt  such  as  existed  prior  to  the  adjudication 
V.  Thompson,  j  N.  V.  310,  351;  Willeiu  baniuuptcy.  Bull  v.  Hougbtoo,  65  C 
V.  Waite.  s;  N.  Y.  577 ;  s.  c,  13  How.  422. 
{N.  Y.)  Pr.  34-  The  aid  of  equity  «ilt  be  trended  to 

ThuughSTiipman,  J.,inHunt  Tl.  Jacltson,  receiver  of  a  foreign  corporation  &eclii 
5  Blatchf.  C.  C.  349,  exptensed  (he  opinion  to  obtain  possession  of  property  of  su 
ihat  these  decisions  do  not  go  10  the  extent  corporation  in  New  Jersey  as  against  t 
of  prohibiting  assignees,  under  foreign  ofticers  of  (he  company,  who  may  be  1 
bankrupt  laws,  from  suing  in  the  courts  of  deavoring  by  fraud  to  withhold  iL  B 
the  State.  See  Hooper  v.  Tuckerman,  3  lack  v.  Mason,  11  C.  E.  Gr.  (N.  J.)  230. 
Sandf.  (N.  Y.)  311.  i  Orr  v.  Amory,  II  Mass.  15;  Murr 

S  Lodge  v.  Phclpc,  I  Johns.  Cas.  (N.V.)  v.  Jones,  40  Miss.  565;  Fisk  v.  Brack* 
'39i  Ruggira  V.  Keeler.  3  Johns.  (N.  Y.)  32  Vt.  798;  Caskie  v.  Webster,  >  Wall. 
253iSco\^llet-.Canfield,  14  Johns.  (N.V.)  C.C.ni;  FoUiott  !■.  Ogden,  1  H.  BUi 
:  Andrews  V.  Heiriot,4i;ow.  (N.  y.)    131;  InnesP.  Dunlop,  ST.K.sgs;  Jeflc 

..._,.___._    .7.    .-«_    -.         ....,- ,  MauleiS.  126. 

'.  Caen,  34  Barb.  (N.  ^ 
irsierry,  5  Cr.  (i;.  ST)  389;  Smith  v.  At-   66;  s.  c,  21  How.  (N.  Y.)  Pr.  248- 
wood,  3  McL.  C.  C.  545.  e  See  Upton  f.  Hubbard,  28  Conn.  17 

3  Fobs i>.  Nutting,  14  Gray  (Mass.), 4S4.    Goodwin  v.  Jones,   3  Mass.  517;   Orr 

While  the  right  of  a  foreign  assignee  in  Amory,  11  Mass.  25;  Ineraham  v.  Gey 
bankruptcy  as  respects  the  assets  of  the  15  Mass.  146  1  Blake  v.  Williams,  6  Pii 
bankrupt,  must  yield  to  the  claims  irf  crcd-  (Mass.)  305;  Murrell  v.  Jones,  40  Hi 
ilors  ot  the  bankrupt,  seeking  the  aid  of'  sty.  Holmes  v.  Remsen,  4  Johns.  C 
those  courts,  such  foreign  assignee  may,  (N.  Y.|  4S5;  Milne  v.  Moreton,  6  Bit 
as  the  representatives  of  the  bankrupt,  (I'a.)  363,  374;  Fisk  p.  Bracket!,  32  Vt.  75 
maintain  a  suit  where  the  bankrupt  could  Perry  v.  Barry,  1  Cr.  C.  C.  204 ;  Hunt 
hiTC  sue^  had  no  bankruptcy  proceeding*  Jackson,  5  Blackf.  C.  C.  349;  s.  c,  6  A 
beeninstltuted.  Hunt  v.  Jackson,  5  Blatchf.  L.  R.  169J  Blane  v.  Drummond,  I  Bro 
C.  C.  349;  «.  c,  6  Am.  L.  Reg.  N.  S.  169.      C.C.  62;  Caskie  n.   Webster.  2  Wall. 

The  assignee  of  an  insolvent  debtor,  ap-  C.  C.  131 ;  Wolff  v.  Uiholm,  6  Maole 
pointed  under  a  Slate  law,  cannot  avoid  a  S.  991  Folliott  v.  Ogden,  1  H.  Black,  t] 
conveyance  of  personal  property  in  another    Iniies  v,  Uunlop,  8  T.  R.  595;  Jefieiy 
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the  assignment,  the  foreign  assignee  cannot  sue  in  his  own  name ; ' 
\xX  that,  when  there  is  no  conflict  with  the  assignor  or  with  the 
creditors,  he  will  be  permitted  to  do  so.' 

c.  Suit  by  Assignee  in  his  own  Name.  —  Foreign  assignees  in 
bankruptcy  cannot  maintain  an  action  at  law  in  their  own  name, 
against  a  debtor  of  a  bankrupt  in  the  courts  of  this  country ;  and 
the  action  is  only  maintainable  in  the  name  of  the  bankrupt  him- 
self, though  the  right  to  personal  property  may  be  regulated  by 
the  laws  of  the  domicile,  as  in  the  case  of  the  bankrupt  laws  of 
England:  and,  though  the  equitable  rights  of  the  assignees  ac- 
-quired  under  those  laws  will  be  respected  in  our  courts,  yet  the 
right  of  action  must  be  regulated  by  the  law  of  the  forum  in  which 
the  suit  is  brought ;  and  the  transfer  of  a  bankrupt's  effects,  being 
an  assignment  merely  by  operation  of  law,  and  not  by  the  act  m 
the  party,  is  not  such  an  assignment  of  the  legal  title  to  the 
assignees  as  will  enable  them  to  maintain  an  action  in  their  own 
name  in  the  courts  of  this  country.^ 

d.  Substitution  of  Assignee.  —  The  assignee  in  bankruptcy  may 
be  substituted  as  a  party,  but  he  cannot  in  any  other  manner 
interfere  with  the  prosecution  of  a  pending  suit.* 

e.  Suit  against  Assignee  in  Federal  Court.  —  A  receiver  ap- 
pointed by  a  State  court  is  not  liable  to  be  sued  in  a  United 
States  circuit  court  of  another  State.' 

13.  Federal  Bankrupt  Laws  and  Discharge. — The  bank- 
rupt law  of  the  United  States,  on  going  into  operation,  ipso  facto, 
suspended  the  operations  of  the  State  insolvent  laws,  as  to  persons 
within  its  purview.*     But  the  court  of  bankruptcy  has  no  power 

HcTaggcrt,  6  Maule  &  S.  1:61  Alivon  v.  assignees  without    cosis,  unless   plaintiS 

Pamival,  1  Comp.  M.  &  R.  196.  should  elect  to  lake  judgment  for  the  pur- 

1  Upton  V.  Hubbatd,  zS  Conn.  274.  pose  of  proof  in  insolvency,  in  which  case 

I  See  Ulalie  v.  Williams,  6  Pick.  (Mass.)  thai  election  was  to  be  expressed  in  the 

'        ■■-—   -    "          ■-  '■'-      .   -  '  ■    •                  .                  -■   ^  should  issue. 


IpS;  Ingraham  v.  Geyer,  13  {Mass.)  146;  judgment,  and  no  execution  sho 

G<>odirini'.Jones,3  Mass,  517:  Holmes  i'.  Lean  f.  Durfee.  5  Fed,  Rep.  8(6. 
Remsen,  4  Johns.  Ch.  (N.  V.)  485!  Milne       1  Peale  7/.  Phipps,  14  How.  (U.  S.)  368. 
:>.  Morclon,  6  Binn.  (Pa.)  363;  llunt   v.         The  court  is  justified  in  summaHly  re- 

Jukson,  5  HlackE.  C.  C.  349;  s.  c,  6  Am.  L.  moving  an  assignee,  for  the  benefit  of  cred- 

R.i6ai  Blane:'.  Urummond,  1  Brock.  CC.  itors,  whose  irresponsibility  is  not  denied, 

61;  Perryi'.  ^itfj,  1  Cr.  C.  C.  204.  and  who  has  not  filed  the  inventory  and 

Bat,  it  teems,  this  practice  of  allowing  an  bond  required  by  the  Pennsylvania  statute, 

assignee  to  sue  in  his  own  name  is  purely  it  not  appearing  that  the  assignor  is  a  citi- 

1  matter  of  comity,  which  the  forum  exer-  zen  of  New  York,  and  the  assignee's  claim 

dses  entirely  at  its  own  discretion.    Whart.,  to  be  exempt  from  removal  being  based 

Confl.  L.  $  73%"'  '•  o"  the  fact  that  a  part   of   the  assigned 

1  Blane  v.  Drummond,  i   Brock.  C.  C.  property  is  in  New  York,  and  the  rcquire- 

6z.    See  Perry  v.  Barry,  i  Cr.  C.  C.  204.  ments  of  the  New  York  law  have  been  com- 

*  Clark  V.  Binninger,  39  How.  (N.  Y.)  plied  with.     Weiskellle's  Appeal,  103  Pa, 

Pr.  363.  St.  SJi. 

Where,  pending  a  suit  upon  a  promissory       6  £x  parti  Eames,  J  Story,  C.  C.  321  i 

note  bya  ciliien  of  New  York  against  a  £fftir/f  Holmes,  5  Law  Rep.  360;  Torrens 

□tiien  of  Massachusetts,  the  defendant  was  v.  Hammond,  4  Hughes,  C.  C.  596;  *.  c,  to 

idjgdged  an  insolvent  under  the  law  of  the  Fed.  Rrpr.  900. 

iatler  State,  and  his  assignees  thereupon       An  assignment  was  made  for  the  benefit 

defended,  and  subseqnently  submitted  to  of  creditors  under  New  Hampshire  Gen- 

tave  the  case  defaulted,  it  was  held  that  eral  Statute  1S67,  ch.  116,  while  the  ITnited 

ibc  actum  ibould  be  disroisseil  against  the  States  bankrupt  act  of  1867  wa*  in  force. 
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to  arrest  the  proceedings  of  a  State  court  in  the  ordinary  and 
legitimate  administration  of  justice.*  Yet  it  was  held  that,  under 
the  bankrupt  act  of  1867,  the  bankruptcy  court  could  direct  the 
seizure,  by  the  marshal,  of  goods  belonging  to  the  bankrupt,  but  in 
the  possession  and  claimed  by  another,  irrespective  of  State 
laws.* 

The  insolvent  law,  suspended  in  part  by  a  bankrupt  act  of  Con- 
gress, may  suffice  to  pass  title  by  an  assignor  under  it  to  his 
assignees  in  the  absence  of  mistake  on  proceedings  taken  in 
bankruptcy.' 

Property  set  aside  by  the  bankruptcy  court  as  the  bankrupt's 
exemption  cannot  be  levied  on  by  process  from  a  State  court,* 
and  a  wrongful  allowance  by  a  bankrupt  court  of  the  exemption 
claimed  by  the  bankrupt  cannot  be  remedied  in  the  State  courts.* 

12.  Wills  and  Testaments. —  i.  Personal  Capacity. —  Regarding 
the  capacity  of  a  person  to  make  a  will,  the  general  doctrine  oif 
the'  English  common  law,  as  held  both  in  the  United  States  and 
England,  is,  that  testamentary  capacity,  as  to  personalty,  is 
governed  by  the  law  of  the  last  domicile,  as  to  realty  by  the  lex 
rei  sitcB,^ 

a.  Of  Movable  Property, — The  validity  of  the  execution  of  a 
will  of  personal  property  depends  upon  the  law  of  the  place  where 
the  testator  was  domiciled  at  the  time  of  his  death,  not  at  the 

and  a  creditor  proved  his  claims,  and  re-  tained,  in  proceedings   supplementary  to 

ceived  a  dividend  thereon;  it  was  held  that,  execution,  the  appointment  of  a  receiver, 

if  the  effect  of  the  New  Hampshire  statute  who  brought  suit  in  the  New  York  court 

was  to  bar  an  action  upon  the  claim,  it  against  the  assignee  for  the  purpose  of 

was  an  insolvent  l.iw,  the  operation  of  which  satisfying  the  execution  from  the  deposit ; 

was  suspended  by  the  bankrupt  act.    Ly-  the  c>»urt  held  that  the  suit  could  not  be 

man  v,  Ik>nd,  130  Mass.  291.  maintained.    Boese  v.  King,  108  U.  S.  379. 

Where  an  assignee  in  bankruptcy  was  1  Clarke^.  Binnineer, 38 How.  (N.Y.)  Pr. 

appointed  after  an  assignee  under  state  )aw  ^i ;  s.  c,  39  How.JN.  Y.)  Pr.  363  ;  Tenth 

had  taken  possession  of  the  estate,  the  National  Bank  v,  Sanger,  42  How.  (N.  Y.^ 

-    court  held  tnat  he  was  entitled,  upon  de-  Pr.  179. 

mand,  Co  all  assets  in  the  hands  of  the  lat-  S  Keibelman  v,  Packard,  109  U.  S.  421. 

ter,  and  that  it  was  not  necessary  to  apply  8  Boese  v.  King,  108  U.  S.  378. 

for  an  injunction  to  restrain  the  assignee,  4  Brady?/.  Brady,  71  Ga.  71.    Compare 

under  the  State  law,  from  disposing  of  Gibles  v,  Logan,  22  W.  Va.  2o3,  where  a 

them.    Ostranderz/.  Meunch,  2  McC.  C.  C.  homestead  in  lands  in  West  Virginia  was 

267.  assigned  by  a  United  States  bankrupt  court 

A  State  court  will  not  absolutely  direct  a  setting  in  Virginia,  was  held  to  be  invalid 
sheriff  to  disregard  an  injunction  issued  by  as  against  West  Virginia  creditors.  See 
the  court  of  bankruptcy,  commanding  him  also  supra^  this  title, "  1,0.** 
not  to  pay  over  moneys  collected  on  exe-  6  Brengle  v.  Richardson,  78  Va.  406^ 
cution,  if  there  be  any  question  whether  6  Lawrence  e/.  Kitteridge,  21  Conn.  5S2; 
the  money  may  not  be  the  property  of  the  Schultz  v.  Dambmann,  7  Bradf.  (N.  Y.) 
debtors  within  the  meaning  of  the  bankrupt  379 ;  Cherry  v.  Speight,  28  Tex.  503 ;  West- 
law;  if  it  may  be,  the  injunction  should  l^e  lake,  Priv.  Inter.  L.  arts.  8  &  9;  4  Burge, 
obeyed.  Mills  v.  Davis,  3  J.  &  S.  (N.  Y.)  Comm.  on  Col.  &  For.  1^  577 ;  Storv,  Confl. 
355-  L.  §  465 ;  Whart.,  Confl.  L.  §$  296-329, 569. 

While  the  United  States  bankrupt  act  The  Ux  domicilii  governs  as  to  testa- 
was  in  force,  A.  of  New  Jersey  made  a  mentary  capacity;  in  which  is  included^ 
general  assignment  for  the  benefit  of  cred- .  not  only  the  general  capacity  to  make  a 
itors.  The  assignee  deposited  money  in  will,  but  also  the  disposable  power  over 
a  New  York  bank,  and  a  creditor  in  New  the  estate.  Schultz?'.  l)ambmann,  3  Bradf. 
York  sued  A.,  recovered  judgment,  and  ob-  (N.  Y.)  379. 
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time  of  the  execution  of  the  will.^  But  it  has  been  observed  that 
it  is  the  actual  domicile,  not  allegiance  nor  residence,  that  forms 
the  test.*     It  is  a  well-settled  principle  in  the  English  law  regard- 

1  Dupuy  V,  Wurtz,  53  N.  Y.  556 ;  Law-  domicile  was  in  New  Jersev.  and  his  wiU 

rence?/.  Kitteridge,2i  Conn.  582  ;  Dannelli  was  not  executed  in  accordance  with  the 

V.  Dannelli,  4  Bush  (Ky.),  61 ;  Johnson  v,  laws  of  that  State,  it  was  held  chat  such 

Copeland,  35  Ala.  521 ;  Abston  z'.  Abston,  will   could  not.  be  regarded    as  a  valid. 

I J  La.  An.   137;  Gilman  v,  Gilman,    ja  will  of  personal  property  in  Pennsylvania. 

Me.  165:  Holmes  v,  Remsen,  4  John.  Ch.  Thomason's  Estate,  13  Phila.  (Pa.)  ^76. 

(N.  Y.)46o;  Robert's  Will,  8  Paige  Ch.  A  will  of  personal  property  must  be  exe- 

(N.  Y.)  519;  Moultrie  v.  Hunt,  2^  N.  Y.  cuted  accoraing  to  the  law  of  the  testator's 


ingen  v,  Morris,  14  Ohio  St.  424;  Pretto's  malities  required  by  the  laws  of  thatcoun* 

Will,  4  Phila.  (Pa.)  380;    Desesbats   v^  try.    Desesoats  v,  Berquier,  i  Hinn.  (Pa.) 

Berquier,  i   Binn.  (Pa.)  336;   Flannery's  336;  Guierr.  C Daniel,  I  Binn.  (Pa.)  340, 

Will,  24  Pa.  St.  502;  uarey's  Appeal,  75  n.;  Flanneiy's  Will,24Pa.St.  5aa;Carey^s 

Pa.  St.  201 ;  Dixon  v,  Ramsey,  3  Cr.  ( U.  S.)  Appeal,  75  Pa.  St.  201. 

319;  Enni.sc/.  Smith,  14  How.  (U.  S.)  400;  Lease-held  property  in  one  State,  owned 

Harrison  v,  Nixon,  Q  Pet.  (U,  S.)  483;  by  a  resident  of   another  State,  will   be 

Kerr  v.  Moon,  9  Wheat.  (U.  S.)   565 ;  deemed  personal  property,  and  as  such,  as 

Grattan  v.  Appleton,  3  Story,  C.  C.  755;  to  its  transmisnion  by  will,  controlled  by 

Potter  V,  Brown,   <  East,  130;    Price  v,  the  law  of  the  testator's  domicile.    Des- 

Dcwhurst,  4  M^l.  i  C.  76;  s.  c,  8  Sim.  pard  v.  Churchill,  53  N.  Y.  192. 

279,299, 100;  Sill  V.  Worswick,  I  H.  Black.  Rights  to  personal  property  are  re|;ii- 

600 ;  I>e  bonneval  v.  De  Bonneval.  i  Curt,  lated  by  the  law  of  the  testator's  domicile,. 

R:c.856;  Robbinsv.  Dolphin,  i  Sw.&  Tr.  but  the  renl^edies  are  eoverned  by  the  law 

rf\  TTiomas'  Estate,  13  Phila.  (Pa.)  375;  of  the  forum.    Dixon^  Ex'rs  v.  Ramsay's- 

iBoyes  v,  Bedale,  i  Hem.  &  M.  803;  Enohm  Ex'rs,  3  Cr.  (U.  S.)  319;  Kerr  v.  Moon,  9- 

V,  Wylie,  10  H.  L.  C.  i;   Laneuville  v.  Wheat.  (U.  S.)  565;  Ennis  w.  Smi<h,  14 

Anderson,  2  Sw.  &  Tr.  26;  Yates  v.  Thorn-  How.  (U.  S.)  400;  Atkinson  cr.  Robbins, 

son,  3  Clark  &  Finn.  544,  570;  Trotter  %>,  5  Cr.  C.  C.  312. 

Trotter,  4  Bligh,  N.  S.  502;  s.  c,  3  Wills  Dr.  Wharton  says  this  view  is  generally 

&  S.  407.  accepted  among  modern  civilians,  particu- 

2  Wharl.,  Confl.  L.  §  555;  Bar,  Priv.  larly  in  Germany,  and  may  now  be  held,  so- 

Inter.  L.  §  127,  n.  22^.  far  as  concerns  tierman  jurists  and  courts. 

The  law  of  the  place  of  the  testator's  to  be  a  settled  law;  citing  Wilchter,  Colli- 

domicile  governs  in  relation  to  a  will  of  sion  der  Privalge setze,  ii.  192-19S;  Gluck, 

personal  property,  though  made  in  another  Intestaterbfolee,  §  42  ;  Martim,  Rechtsgu- 

State  or  country,  where  a  different  law  pre-  lachten  der  Heidlbergcr  Fakult^t,  b.  i,  s. 

vails.    Grattan  2/.  Appleton,  3  Story,  C.  C.  175;   Eichhom,  Deutsches  Recht,  %  35; 

755.  Mittermaier,  Deutsches  Recht,  §  32. 

As  to  the  movable  propertv  in  Louisiana  Thus,  if,  by  the  law  of  the  place  of  his 
of  a  noQ-resident  testator,  its  disposition  original  domicile,  a  person  cannot  make  a 
by  will  must  be  governed  by  the  law  of  the  will  of  his  property  before  he  is  twenty- 
State  where  the  will  was  made  and  the  one  years  ot  age,  he  cannot  make  a  valid 
testator  resided.  Lewis'  Estate,  32  La.  will  under  that  age,  even  if  such  property 
An.  385.                   ^  as  is  situated  in  a  place  where  the-  law 

A  resident  in  New  Jersey  made  a  con-  allows  persons  of  a  different  age  to  make 

veyance  in  trust,  embracing  real  estate  in  a  will  of  like  property.    Merlin,  Rupert- 

New  Jersey  and  New  York  and  all  his  Stat.;  Id,  Majorite,  §  5;  Id,  Autorisation 

personal  estate,  to  take  effect  after  his  death,  Maritale,  §  10.    The  like  rule  is  maintained 

subject  to  a  power  of  revocation ;  and  upon  by  Burgundus,  Stockmans,  and  D' Argentre 

a  contest  as  to  the  title  to  personal  prop-  as  to  personal  property  and  covenants.    See 

erty  embraced  in  it,  the  court  held  that  the  Liverm.,  Diss.  pp.  34,  75,  50. 

validity  of  the  conveyance  should  be  tested  And  if  by  the  law  of  her  original  domicile 

by  the  laws  of  New  Jersey,  and  that,  the  a  married  woman  cannot  disi>ose  of  her 

instrument  being  invalid  at  the  common  property  by  will,  except  with  the  consent 

law,  the  law  of  New  Jersey  should  not  be  of    her  husband,  she  cannot  dispose    of 

presumed  to  be  identical  with  that  of  New  property  situated  in  another  place  where 

York.    Sullivan  t'.  Babcock,  63  How.  (N.Y.)  no  such  consent  is  required.    /ii/</.,  Henry 

Pr,  120.  on  For.  L.  §  i,  p.  31;   Story,  Confl.  I^ 

Where   it   appeared    that    a   testator's  §  52. 
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ing  wills  of  personal  or  movable  property,  that  if  they  are  regi 
and  made  according  to  the  forms  and  solemnities  required  by 
law  of  the  testator's  domicile,  they  are  sufficient  to  pass  s 
movable  or  personal  property  in  every  other  country  in  wl 
situated.^  The  same  doctrine  is  firmly  established  in  the  An 
can  courts." 

Where  a  person  domiciled  in  one  State,  being  abroad,  but 
having  lost  his  domicile  in  his  native  State,  executes  a  wil 
personal  property  in  such  foreign  State,  such  will  is  valid  if 
cuted  according  to  the  laws  of  his  domicile,  although  not  execi 
in  accordance  with  the  law  of  the  place  of  its  execution," 

But  it  seems  that  a  will  made  while  on  a  temporary  visit  i 
foreign  country,  executed  in  conformity  with  the  laws  of  s 
temporary  residence,  but  contrary  to  the  law  of  the  domicile, 
be  invalid  in  the  place  of  the  domicile;  and  the  admission  of 
will  to  probate  in  the  place  of  execution,  and  the  transmissioi 
a  copy  to  the  place  of  domicile,  cannot  have  any  effect  then 
the  absence  of  some  statute  giving  it  such  force* 

Yet,  if  a  will  made  in  one  State  conflicts  with  the  prohibit 
laws  of  the  State  in  which  the  property  is  situated,  such  will 
be  inoperative  in  the  latter  State,  because  it  contravenes  the  pu 
policy  of  the  State,  as  declared  by  its  express  statute,  and  is 
-embraced  in  the  general  rule  of  comity  regarding  the  law  of 
domicile.' 

b.  Of  Immovable  Property.  —  The  &r  /oci  rei  sita  governs  as  to 

1  Bruce  v.  Bruce,  >  Bos.  &  P.  iig^  n. ;  300 ;  s.  c,  4  Myl.  &  Cr.  76^  Sc^  81 ;  lil 

Potter  V.  Brown,  5  East,  130 ;  Ferraris  !■.  v.  Darell,  4  Hagg.  Ecc.  346,  33* ;  Bern 

Hertford,  3  Curt.  Ecc.  468;  s.  c,  7  Eng.  Case.  Mor.  U  Mag.  (Sept.  1S40)  164 

JuT.(Apr.  I,  1S43)  263;  Somerville  I'.  Sum-  v.  Woranick,  r   )1.  Black.  690;  Omit 

ervitle,  j  Ves.  750;   Balfour  v.   Scott,  6  f.  Bingham,  5  Ves.  757 ;  a.  c,  3  Hagg. 

Brown,  P.  C.  (;o  J  &.  c,  l  Add.  Ecc.  15,  n. ;  414,  n.;   Stanley  f.  bemes,  3  tiagg. 

Curling  V,  Tnornion,  2  Add.  Ecc.  :,  zi;  377;  Hoggf.  Lashley,3  Hafi^.  Ecc.  4 
s,  c„8  Sim.  310,  311;  Moore  v.  Darell,  4       9  Goodwin  f.  Jone^  3  Mass.  514; 

Hagg.  Ecc  346,  351;  Biemet  i;.  Freeman,  ards   v.    Dutch,   8    Mass.    ^;    Dam 


e.  P.  C.  358  ;  Pipon  v.  Pipon,  Amb.  Boylston,  9  Mass.  337  ;  Guier  v.  O'Ui 

-  -    "-■-     -5;  Thome  i'.  i  Hi'       --    •      -  -    -  ■      ■ 

.  11..  Hunler,  %  3  Si.    ,. 

H.  Black.  401;  Drumniondi'.  Drummond,  Mason,  C.  C  381;  Armslrotig  v 


I.  ( Pa.)  349.  n. ;  Graltan  v.  Appl 
3  Siory,  C.  C.  755 ;  Harvey  w.  Kichai 


6  Bro.  P.  C.  6ot  i  Hunter  ii.  Polls,  4  T.  R.  Wheal.  |U.  S.)  )^;  Diion's  hi'r3  p.  , 

182;  4Burge,  Comni.onCol.&  For.  L.pt.  sey's  Ex'rs,  3^  Cr.  (U.S.)  319;  Hulm 

z,  pp.  588-590;  Kobertson,  Succ  99,  191,  Remsen,   4  John.  Ch.   (N.  Y.)  460, 

214,   215,  laj,   290,   297;  Ersk.,  Inst.    b.  Deseabats  v.  Berquier,  i  Binn.  (Pa.) 

1,  tit. 9,34;  Karnes,  Princ  Eq.  b.  3,  ch.  8,  Rue  High  App.  2  Doug.  (Mich.)  522. 

S4.    See,  also,  Vadel  b.  2,  lR.  8,  §  no;  S  Rue  High  App.  z  Doug.  (Mfch.) 

Deniiart,  Vucc  Domicile,  §§  3,  4;  Voet,  Caultieldf.  Sullivan.Sj  N.  V,  153. 

lib.  38,lit  17,  g  34 ;  Vinnius,  Select. Quest  A  will  executed  in  France  by  a  cilii 

lib.  2,  ch.  19:  Van  Leevuen,  Cusura  For.  New  York,  tempoiarity  residing  in  Fr 

lib.  3,  ch.  12;  Hub.  par.  i,  lib.  3,  tit  13,  %  is  to  be  construed  according  to  the  li 

20; /j'.par.  z,lib.  1,  tit.  3,  S  15;  Bynker-  New  York.    Caulfield  c,  Sullivan,  85  . 

ahack.  Quest.  Priv.  Juris. Tib.  l,ch.  16,334,  153, 

335.  4  Monnsv.MorTrs,i7Hisi.S47;  Si 

ThisdnclHne,lhoughnnwformal1yestab-  vant  v.  Neill,  27   Miss,  157;   Wallai 

lished,  <ras  for  a  lime  much  discussed  in  Wallace,  >  Gr.  (N.  J.)  Ch.  fit& 

England.    See  ficmpde  v.  Johnston,  3  Ves.  B  Mahomer   v.   Hooe,  9  Smed.  S 

198,200;  Brodiev.  Barry,  2  Ves.  &B,  127,  (Miss.)  Z47  ;  Harper  v.  SUnbroi^h,  ) 

131 ;  Price  ».  Dewhurst,  S  Sim.  279,  299,  An.  377 ;  Harper  v.  Lee,  2  La.  An.  38 
8.12 
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capacity  or  incapacity  of  the  testator  to  make  a  will,  and  as  to 
the  extent  o(  his  power  to  dispose  of  the  property,  and  the  forms 
and  solemnities  to  be  observed  to  give  the  will  its  due  attention  and 
effect ;  *  and  also  in  all  that  concerns  the  descent  and  distribution 
of  real  estate." 

c.  Trusts  and  Execution  of  Powers.  —  The  validity  of  the  trusts 
declared  by  a  will  is  to  be  determined  by  the  law  of  the  testator's 
domicile.' 

A  will,  in  execution  of  a  power,  must  be  executed  in  conformity 
to  the  law  of  the  domicile  of  the  donor  of  the  power ;  the  will 
creating  the  power,  and  the  one  executing  it,  form  but  a  single 
instrument  ;*  and  where  a  testator  executes  a  testamentary  power, 
according  to  the  law  of  his  domicile,  it  does  not  relate  back  to 
a  will  of  a  prior  testator  domiciled  elsewhere,  conferring  such 
power.* 

lTloIinMf.Rem3«n,4Jahn.Ch.  (N.  V.)  jz;  Elliotli'.  Minto,  6  Madd.  i6;  Cocker- 

|fo;  i.c,ia  Johns.  (N.  Y.)  J19;  Wills  v.  ell  ».  Dickens,  3  Moore,  P.  C.98,  131,  iii: 

Cowper,  J  Ohio,  114;  Flannery'a  Will,  14  Tulloch  v.  Hartley,  i  Voung  &  C.  (N.  K.) 

Pi.  Sl  (oz)  Careys  Appeal,  75  Pa.  St.  114- 

Ml;  United  States  1;.  Crosby,  7  Cr.  (U.S.)  By  a  will  made  inMassachoselts.atesla- 
iit:  HcConniclt  v.  Sullivant,  10  Wheat,  tor  devised  land  in  Rhode  Island  to  his 
(U.  Si.]  102,  lol;  Darby  v.  Mayer,  10  wife.  Other  land  passed  under  a  residuary 
WheaL  11/.  S.J  465;  Copin  v.  Copin,  l  P.  clause.  Had  the  will  been  construed  ac- 
Will.  191,  »)3;  Curtis  V.  Hulton,  14  Ves.  cording  to  ihe  taw  of  Massachusetts,  the 

^.541;  Btrlwhistle  ?.  Vardill,  5.  Barn.  &  widow   would   have  had  no  dower  in  the 

4^;  ■.c,9Bligh,3Z;  HenryonFor.L.  residue.      It   was    held    that  the   law  of 

'3,  r5,  Burge,  Comm.  on  Col.  &  For.  L.  Rhode  Island  must  prevail,  the  land  being 

p1-i,pp.  576-5S0;  /•/.,  pC.  :,  ch.  4,  §  (,  pp.  there   situated,  and    that    the    widow  was 

■Sft  '70;  Id^  pL  2,  cli.  5,  p.  117;  Story,  entitled    to   claim    dower    in    the    residue, 

Confl.  L.  SS  428.  434.  474-  Atkinson  1/.  Slaigg,  11  R,  1.725. 

I  Lucas  V.  Tucker,  17  Ind.  41  \  Dunbar  A  Scotch  deed  of  disposition  and  settle- 

i'.  Dunbar,  5  La.  An.  159;   Augusta    Ins.  ment,  duly  executed  as  a  testamentary  dis- 

Z-a.v.  Morton,  3  La.  An.  4181  Harper  v.  position  according  to  Ihe  laws  of  Scotland, 

Himplon,  I    Harr.  &  J.  (Md.)  622,  6S7  ;  in  the  presence  oltwo  witnesses,  is  a  valid 

Goodwin  p.  Jones,  3  Mass.  514,513;  Cut-  wilt   ot   the   testator's  real   and   personal 

iti  I.  Davenport,  I   Pick.  (Mass.)  81,83;  property  in  New  York.     Easton's  Will,  6 

Blake  I-.  WUliaras,  6   Pick.   (Mass.)   286;  Paige  Ch.  (N.  Y.)  183. 

Holmes  V.  Remsen.  4  John,  Ch.  (N.  Y.)  A  will  executed  in   another  State,  :     ' 

")hns.   (N.  Y.)   Jjo,  154;  attested  by   s    '                '          '       ■ 

■itt,  4Sandf,  (N.  Y.I276;  C       ' 

)ls,  I   Paige  Ch.  (N.  Y.)  < 

V.  Smith,  31    Mo.    161;  three  witnesses,  is  inoperative  in  Florida. 

lenson,  6  Paige  Ch.  (N.  Crollyv.  Clark,  20  Fla.  849. 

Is  V.  Cowper,  2  Ohio,  124;  It  has  been  held  that  if  one  would  derive 

Holman  v.  Hopkins,  27  title  through  a  Virginia  will  to  land  in  the 

Stales  V.   Crosby,  7  Cr,  District  of  Columbia,  he  must  show  (hat 

rk  V.  Graham.  6  Wheat,  the   will  was  so  executed  as  to  pass  real 

V.  Moon,  9  Wheat.  (U.  estate  in  the  District :  if  this  is  not  done, 

ck  V.  Sullivant,  to  Wheat,  it  is  immaterial  that  the  will  was  sufficient 


iVi,  154;  attested  by  a  less  number  of  witnessei 
f.  Y.|  276;  than  isreuuired  to  give  validity  to  a  deviai 
1.  (N.  Y.)    of  lands    in    Florida,   whose  lavr  require: 


by  V.  Mayer,  10   Wheat,  to  pass  the  title  of  real  estate  in  Virginia. 

is  V.  Smith,  14  How.  (U,  Robertson  v.  Pickrell,  (09  U.  S.  608. 

o.  Woody,  4  McU  C.  C.  3  Wood  v.  Wood,  5  Paige  Ch.  (N.  Y.) 

wick,  I    H.    Black.  665;  596;  Bascom  v.  Albertson,  34  N.  Y.  584; 

4  T.  R.  182;  Philips  V.  s.  c,  I  RedE.  (N.  Y.)  340;  Ward  v.  btarr 

Huntcr,iH.  Black.  401;  Selkrigi/.  Davis,  (Pa.),  11  Pitts.  L.  J.  155. 

^Rose.  Bank.  Cas.  97:  s.  c,  z  Dow.  23a;  4  Bingham's  Estate   (Pa.),  1    Leg.  Gaz. 

Copin  p.  Couin,  e  P.  Will.  290,  293;  Brodie  Rep.  3191. 

"•Barry,  z  Ves.  &  B.  130 ;  Birtwhistle  v.  5  See  Bingham's  Appeal,  64  Pa.  St.  346; 

Virdill,5Barn.4Cress.438;  s.  cgBligh,  Tatnall  7..  Hankey,  I  Moore,  P.  C.  34*. 
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Thus,  where  a  power  of  appointment  was  given  to  a  pa 
enabling  him  to  dispose  by  will  of  personal  property  situated 
one  country,  and  such  party  was  domiciled  in  another  coun 
and  he  executed  the  power  and  complied'  with  all  the  requis 
thereof,  making  a  will  according  to  the  law  of  the  country  wl; 
the  power  was  created  and  the  personal  estate  was  situated, 
which  was  not  made  in  accordance  with  requisites  prescribed 
the  place  of  his  domicile,  it  has  been  held  that  such  executior 
the  power  is  valid.* 

2.  Execution  and  Revocatiok  of  Wills.  —  It  is  a  in 
established  doctrine,  both  in  England '  and  in  America,"  I 
the  lex  domicilii  is  to  govern  the  formalities  and  execution  < 
will  of  personalty  ;  but  that  in  regard  to  real  property  or  imn 
ables,  the  lex  ret  sita  governs  as  to  all  that  concerns  the  will 
the  solemnities  by  which  it  is  to  be  attested.* 

In  England  the  courts  will  give  effect  to  a  foreign  will,  v 
where  executed,  though  invalid  as  to  execution  by  the  Eng 
law ;  ^  but  where  an  Englishman  is  domiciled  abroad,  in  the  < 

.  1  Tatnen  v.  Hankey,  i  Moore,  P,  C,  34Z. 

Where  a  married  woman   domiciteo   in 

Maryland,  having  a  gioircr  oF  appointment  Robins  v.  Dolphin,  I  Sw.  &  Tr.  37 ;  Ci 

over  real  estate  tn  Massachusetts,  devised  enden  v.  Fuller,  i  Sw.  &  Tr.  442;  L 

by  her  father,  who  was  domiciled  there,  ville  v.  Anderson,  2  Sw.  &  Tr.  34;  4  I 

died,  leaving  a  will  devising  to  her  husband  Com.  on  Col.  &  For.  L.  pt.  i,  pp.  S^ 

all  the  real  and  personal  estate  to  which  Robertson,  Succ.  99,  rg[,  i[4,  ii^  zSc, 

she  should  be  entitled  in  law  or  equity  at  297 ;  Ersk.  Inst.  b.  3,  tit,  9,  sec.  4 ;  K 

the   tinie   of  her    decease,  but  making  no  Princ.    Eq.    b.  J,  ch.'S,  {  4S.      See, 

mention  of    the    power  of   appointment,  Vatiel,  b.  ii.  ch.  8.  $  110;  DenUin, 

which  by  the  law  of  Maryland  was  not  a  Domicil,  §$  3,  4 1  Voet,  lib  ^  tiL  17. 

good  execution  of   the   power,  though  it  Vinnms,  Select  Quest,  lib.  t,  ch.  191 

was  otherwise  by  the  laws  of  Massachu-  Leevrien,  Cusuri  For.  lib,  3,  ch.  ll;  I 

sells,  it  was  held  that  the  taw  of  the  lai-  par.  i,lib.  3,  lit.  it, 3  10;  Id^  par.  2,1 

ter  Slate  must  govern,  and  that  the  power  g  15  ;  BynCerrhock,  Quest.  I'riv,  Juri: 

was  well  executed.     Sewall  v.  Wilmer,  13*  i,  ch.  16,  334,  335. 

Mass.  T3[,  8  Goodwin  f.  Jones,  3  Mu*.  514:! 

8  Bruce  f.  Bruce,  2  Boa.  &  Pull.  129,  n.;  ards  w.   Uutch.  8   Mass.   wAj    Daw 

rtll^r  ti.  Urnwn      c    FaqI     iv^-    Fj-rr^ric  t*      KAuUti-tn    c\  Maw    ivt  -   Cn\rv   tr   f>*l): 


i  Armstrong  s.  Le: 

P.  C.  550;  s.  c,  2  Add.  Ecc.  15,  n. ;  Curling    Wheat.  (U.  S.)  169;  Dixon's  Exni  v.  : 
Thornton,  2  Add.  Ecc.  21  ;  s,  c,  8  Sim.   sey's  Exrs.,  3  Cr.  (U.  S.)  319;  Holm 
-   -     Moore  V.  Darell,  4  Higg.  Ecc.    Remsen,  4  John.  Ch.  {N*^  V.)  t,^ 


346,  352  i  Breemcr  ».  Frecwan,  10  Moore,  Desesbats  v.  Berquier,  I   Binn.  (Pa.) 

P.C.3;8;  Rponw.  Pipon,  Amb.  25;  Burn  Rue  High  App.  2  Doug.  (Mich.)  511, 
v.  Cole,  Amb  415;  Thorne  v.  Watkins,  2       4  Lucas  f.  Tucker,  17  Ind.  4';  A 

Vei.  35;  Philips  V.  Hunter,  2  H.  Black,  gate  v.  Smith,  31   Mo.  t66;   Holm: 

402;    Drommond  ti.   Drummond.  6   Bro,  Hopkins,  27  Tex.  38;  Armstrong  r. 

;  P.  C.  for;  Hunter  v.  Potts,  4  T.  R.  181;  I2   Wheat.   (U.   S.)   160;    McCorrok 

'  Bemp-de  c.  Johnstone,  3  Ves.    19S,  200;  Sullivant,  10  Wheat,  (if.  S.)  192;  U 

Brodie  I/.  Barr»,  2  Ves.  SB.  127,  131;  l*rice  Slates  r.  Crosby,  7  Cr.  (U.S.)  115;  C 

f.  UewharsI,  &  Sim.  279,  299,  300;  s.  c.,  4  v.  Copin,  2  P.  Will.  291 ;  Curtis  v.  iln 

Myl.  &  Cr.  76,  So,  Szi  Moore  v.  Daretl,  4  14  Ves.  537;  Crookendcn  r.  Fuller,  i 

Hage.  Ecc  346,  352 1  Bennett's  case,  Mon.  &  Tr.  442 ;  Laneuville  v.  Anderson,  I 

L.  Mag.  (Sep.   184a)   264;  Sill   v.  Wors-  &  Tr.  24;  Onslow  i'.  Cannon.  2  Sw.  1 

wick,  I   H.  Black.  69a;  Ommaney  f.  Bing-  136. 

ham,  5  Ves.  757;  s.  c,  3  Hagg.  Ecc,  414,  n-i       6  /n  re  Guttierei,  38  L.  J.  Rep. 

Stanley  tr.  Bernes,  3  Hagg.  Ecc.  377  ;  Hogg  (N.  S.)  Prob.  &  H.  48- 
634 
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cution  of  his  will,  he  must  follow  the  law  of  his  domicile,  —  not 
that  of  his  native  land.' 

In  the  United  States,  if  a  will  as  to  personalty  is  good  by  the 
law  of  the  domicile,  it  is  good  everywhere ;  and  if  void  by  the  law 
of  the  domicile,  it  is  void  everywhere.* 

a.  Change  of  Domicile.  — Where  a  testator,  after  the  execution 
of  his  will  in  one  domicile,  abandons  that  domicile,  and  acquires  a 
new  residence  in  the  second  domicile  in  which  such  will  is  invalid 
for  want  of  proper  execution,  the  law  of  the  latter  domicile  will 
prevail,'  and  the  will,  in  effect,  will  be  revoked.* 

Where  a  citizen,  domiciled  in  South  Carolina,  executed  a  will 
according  to  the  law  of  that  State,  and  subsequently  abandoned 
his  domicile  there,  and  acquired  a  new  one  in  New  York,  where 
he  died,  the  New  York  courts  held  that  the  South  Carolina  will, 
not  being  executed  according  to  the  forms  prescribed  in  New 
York,  was  not  valid  to  pass  personalty  in  New  York."  The  same 
doctrine  has  been  held  in  Connecticut  •  and  other  States.' 

b.  Sidneqtunt  Birth  of  a  Child.  —  If  the  proper  tribunal  of  the 
domicile  adjudge  a  will  to  be  revoked  by  the  subsequent  birth  of 
issue,  it  cannot  be  established  as  a  valid  will  of  personalty  in 
another  State ;  but  as  to  the  realty  the  question  of  testacy  is 
governed  by  the  lex  loci* 

3-  Construction  of  Wills.  — a.  As  to  Interpretation  of  Words. 
—  It  is  a  general  rule,  in  the  construction  of  wills,  that  the  last 

4  But  it  has  been  held,  that,  if  x  nil)  be- 

lecuted  in  conformity  to  the  law  of  the 

i..i=  u.  ncmoiu,  J  i^uri.  c.tt.  400.  domicile,  its  validity  is  not  affected  by  a 

I  Johnson  V.  Copeland,  35  Ala.  521;  subsequent  change  of  domicile,  Ei  park 
Hllli.To*nsend.  24  Tex.  S7s:  Holmes  w.  McCormick,i  Itradf.  (N.  Y.)  169. 
llcmicn,4jol)n*.Ch.  (,V.  Y.)46o;  Moullrie  The  principle  that  a  change  of  domicile 
K  Hunt,  jj  N.  V.  394  i  Abstftn  v.  AbsCon,  after  the  will  is  made  may  revoke  a  prior 
ij  U  An.  137:  Verin  v.  McMicken,  15  will,  if  the  same  be  invalid,  according  to- 
la. An.  154 ;  Jones  v.  Gerock,  6  Jones,  the  law  of  the  new  domicile,  was  modified 
n  C.)  Eq.  1901  Dunlagi  v.  Rogers,  47  in  England  by  l^rd  Kingsdown*!  act  (23, 
^  K.  2S11  Descsbatsv.  Lterquicr,  I  Binn,  14,  25,  Vict  ch.  114,  §  3),  which  provides 
|I^)3]6i  Duon  V.  Ramsay,  J  Cr.  (IJ- 1>  )  that  "no  will  shall  be  held  to  be  revoked, 
319;  Armstrong  ;/.  Lear,  :i  Wheal.  {U.S.)  or  lo  have  became  invalid,  nor  shall  the 
1^;  Hirrison  !■.  Niion,  9  Pet.  (N.  S.)  483;  construction  thereof  be  altered,  by  reason 
Giliiuiii>.  Oilman,  w  Me.  165;  Sviearingen  of  any  subsequent  change  of  domicile  ol 
f.  Morris,  14  Ohio  St.  414.  the  person  making  the  same."     Under  this 

I  Nm  ».  Loons,  10  Mo., 543.     See  Deses-  act,  where  a  will  was  made  in  one  country 

kits  V.  Berquicr,  i    Binn.  (Pa.)  3361    Po^  where  a  petson  was  domiciled,  which  was 

lingetu.  Wightman,  J  Meriv.  («.  valid  in  that  country,  but  invalid  in  Eng- 

"This  doctrine,"   it   is  said   by  Sir  R.  land,  and  the  person  subsequently  removed 

nilllimore  (Priv.  Inter.   L.  IV.  6z8),  "is  to  England,  and  acquired  a  new  domicile, 

^a^\.  with    obvious   and    many   incon-  anddicdthere,  his  will  washeldlobegoodin 

leniences,  and  with  the  great  evil  of  ren-  England.    See /n  rr  Reid,  L.  R.  I  R&D.  74. 

^ling  difficult  and  uncertain  that  which  is  fi  Moultrie  v.   Hunt,   3   Bradf.  (N.  Y.> 

wit  grril  object  of  civilization,  to  render  322 ;  s,  c.,  83  N.  Y.  394. 

Wyind  certain  the  validity  of  the  testa-  6  Irwin's  App.  33  Conn.  128;  fant  this 

"wnls.    It  is   to   be   lamented,  therefore,  subject  i*  now  regulated  by  sUlute  in  Con- 

ilw  the  doctrine   has   been  in  some  de-  neciicut.    i  Kedf.  Wills,  (jd  ed.)  381. 

6'«  countenanced,  though  not  judicially  7  See  Nat.  v.  Cons,  10  Mo,  543;  Man- 

i^liied,  by  the  judicial  coinmiltee  of  the  uel  v.  Manuel,  13  Ohio  St.  458. 

Wiy  Cootiael."     Breemer  v.  Freeman.  10  8  Bloomer  v.  Bloomer,  2  Bradf.  (N.  V.> 

■owe,  P.  C.  3S9-  339-     *'''''  itfra,  this  scries,  (it "  Wills." 
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-domicile  of  the  testator  is  to  be  resorted  to  in  all  questio 
'Construction  or  interpretation.* 

But  where  a  will  is  made  in  one  country,  as  to  the  mean! 
the  terms  used,  it  is  to  be  constructed  according  to  the  law  o 
country,  whether  the  judicial  inquiry  as  to  its  meaning  and 
pretation  arise  in  that  country,  or  in  a  foreign  country.* 

If  a  question  should  arise  as  to  whether  the  terms  of  thi 
include  a  bequest  of  real  estate,  or  show  an  intention  on  the 
of  the  testator  to  bequeath  real  estate  as  well  as  personal  pro] 
such  question  is  to  be  determined  according  to  the  law  of  the 
of  his  domicile,  where  the  will  was  made ;  and  the  same  ioti 
tation  must  be  put  upon  those  terms  in  every  other  country  i 
would  be  put  upon  them  by  the  law  of  that  domicila* 

1  Bascom  v.  Nichols,  l   RedL  (N.  Y.)  sense  there  attached  to  it.     Gne 

Ko;   Pareons  v.   Lynijn,  so  N.  Y.  lotj  Guerard,  73  Ga.  506. 

innelli  V.    Dannclli.  4   Bush  (Ky.).  ^H  >  Enohm  -v.   Wylic,    10  H.  L.  C 

Adams  V.    Nortia,  23    How.  (U,  S.)  35+;  ».  C,  1  Sw.  4  Tr.  118;  I  De.  G.  . 

Pierson  e.  Garnei,  2  Bra.Ch.  38;  Enohin  410. 

I'.   Wylie,   10  H.   L.  Cass,  ij  Trotter  f.  What  is  deemed  to  be  "  rea!  est 

Trotter,  4  Bllgh  (N.  S  ),  50Z;  Laneuville  f .  the  sense  as  used  in  a  will  dcvisinj 

Anderson,  z  Sw.  ft  Tr.  26;  s. c, zz  Eng.  eriy,  must  be  decided  by  the  don 

L.  &  Cq.tifz;  Stewait  V.  Garneit,  \  Sim.  the  tesiator.    Stewart  v.  Camcit, 

\<»;  Boyes  v.  Bedale,  I  Hem.  &  Nt.  Soj;  398 ;   I  Kedf.  Wilt.  (3d  ed  )  iSj; 

Yates  V.  Thompson,  1  Sh.  &  hfcL.  3:5;  Cona.  L.§  S93;  Story,  Confl.'Lj. 

4.  <:.,  3  Clark  &.  Finn.  544  ;  I  ReiK.  Will.  It  has  been  held,  that  where  tbi 

<3d  ed.)  388;  Whart.,  CunH.  L.  §  591.  of  a  will  give  *  legacv,  or  create 

9  Truticrw.  Trotter,  4  Bligh(V.S.),SOZ;  lavorof  a  particular  party,  should  1 

Gordan  f.  Brown,  3  Hagg.  455,  n,;  B.  c,  3  euage  used  import  a  wish  or  desire. 

Wills.  &  S.  407  ;  Price  v.  Dewhurst,S  Sim.  be  constructed  according  to  the  la< 

2^Q,  299.  place  where  the  wilt  is  made  and  1 

This  rule,  it  has  been  said,  does  not  re-  tator  has  his  domicile.    Pieiw>nr. 

Juire  the  adoption  of  foreign  rules  of  evi-  3  Bro.  Ch.  3!).    Thus,  legacies  are 

ence  or  procedure  in  the  tribunal  where  payable  in  the  currency  of  ard  ac 

the  will  is  brought  for  a  coTislruciiun  or  to  the  laws  of  the  Country  where 

inlerpietalion.    Adams  v.  Norris,  2j  How.  was  rnade  and  the  testator  was  do 

(U.S.)354i  Vates  k.  Thompson,  3  Clark  SaundersiJ.  Drake,  2  Atk.  465  ;  Uii 

i  Finn.  548;  Di  Sorai'.  Phillips,  10  H.  1_  v.  Lansdowne,  a  blifih,  6a,  88,89,  9 

Cass.  624.  colm  v.  Martin,  3  Bro.  Ch.  50;  Pii 

Thus,  the  words  "  heir  at  law  "  in  a  lie-  Garnet,  z  Bro.  Ch.  39,  47 ;  Wallis  c 

a  nest  of  i>ersonalty,  if  the  testator  were  well,  2  P.  Wms.  SS. 

omiciled  in  England,  would  pass  the  es-  The  question  whether,  by  the  ter 

late  to  bis  eldest  son;  if  domiciled  in  Ohio  foreign  will,  a  legatee  takes  an  es 

or  any  of  the  States  of  a  similar  jurisnru-  life  or  in  fee,  is  to  I>e  dctermioed 

itence,  it  would  pass  the  estate  to  all  of  his  law  of  the  place  where  the  will  wa 

children.    Harrison  v.  Nixon.g  Pet. (U.S.)  and  the  testator  domiciled,  and  no) 

4^3.    And  this  is  true  although  the  testator  law  of  the  place  where  the  coal 

was  a  native  of    England    ( Harrison   v.  arises.     Brown  v.  Brown,  4   Wils. 

Nixon,  9  Pet.  (U.  S.)  4S3;   Anstruther  r.  18,  37.    The  same  is  true  of  the  ti 

Chalmi-r,  iSim.  i),  who,  after  having  made  capacity  to  make  a  particular  ticq 

Jiis  wilt,  rooved   to  such   State,  where  be  proper^.    Price  v.  Dewhuisi,  8  Si 

died.    Nat  v.  Coons,  10  Mo.  543.  190,  too,  301. 

A  Georgia  court,  in  construing  a  devise  Where  a  person  to  whom  a  le 

'of  land  in  Georgia  to  the  testator's  "  own  given  dies  daring  the  lifetime  of  th 

right  heirs,"  w:l1  near  proof  that  the  testa-  tor,  the  oucstipa  whether  it  is  an 

tor  Itred  in  Pennsylvania,  and  there  made  tion  of  the  legacy,  or  whether  the 

the  will;  and  that,  under  the  laws  of  Penn-  descends  to  the  personal  represent 

sylvania,  brothers  and  sisters  of  the  whole  the  legatee,  is  to  be  decided  by  t 

blood  are  preferred  to  those  of  the   half  where  the  will  was  made  and  the 

iilood,  and  will,  from  such  proof,  infer  that  domiciled.     Boyes  v.  Bedale,  I   I 

'the  testator's  use  of  the  term  was  in  the  M.  805 ;  Anstruther  v.  Chalmer,  *  : 
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The  law  of  the  place  of  the  actual  domicile  of  the  testator 
must  govern  in  its  construction  and  interpretation  of  a  foreign 
wilL'  And  it  seems  that,  where  a  will  is  made  in  one  country, 
and  the  testator  afterwards  removes  to  another  country,  where  he 
acquires  a  domicile,  and  dies  there,  such  will,  if  not  executed  in 
accordance  with  the  law  of  such  new  domicile,  will  be  invalid, 
although  executed  according  to  the  law  of  the  testator's  domicile 
at  the  time  when  it  was  made.* 

The  law  of  the  domicile  of  the  testator  governs  in  the  construc- 
tion of  a  will  disposing  of  real  property,  unless  the  testator  had 
in  view  the  law  of  the  situs,  or  uses  language  necessarily  referring 
to  the  usages  and  customs,  and  appropriate  only  to  that  situs.* 

It  has  been  held  in  this  country,  that,  in  the  construction  of  a 
foreign  will,  the  foreign  law  will  be  presumed  to  be  the  same  as 
""  law  of  the  forum,  unless  the  contrary  is  proved.* 

i)  Desiffiiatio  Pcrsonantm.  —  Where  the  bequest  in  a  will  des- 
ites  a  particular  class  or  description  of  persons  entitled  to  take 
er  the  dcsigitalio  persotiarum,  who  belong  to  that  class,  is  to  be 
Tmined  by  the  law  of  the  place  where  the  will  is  made  and  the 
ator  is  domiciled." 

As  to  Effect  of  Particular  Provisions.  —  It  has  been  said,  that, 
ough  the  law  of  the  testator's  domicile  is  of  general  application, 
when  aid  is  asked  from  the  court  to  enforce  a  provision  which 
he  law  of  the  forum  is  forbidden,  an  exception  is  to  be  made.* 

nloDv.  Curling,  3  Add.  Ecc.  6, 10-15;  '  Dannelli  !■.  Dannelli,  4  Bush(Ky.),6ii 

S  Sim.  310.  Enohin  v.  Wylie,  10  H.  L.  Cat.  I  i  Trotler 

Kre ■  teautor domiciled  in  one coun-  v.  Trotter,  3  wils. & Sh. 407 ;  s. c, 4 Bligl^ 

oiides  for  the  sale  of  his  land  in  that  (N.  S  )  J02,  «;. 

1,  and  the  application  of  ihe  pro-  4  Sha^  v.  ^arp,  35  Ala.  574. 

10  charity  in  another  country,  the  B  Sec  Dannelli  v.  Dannetli,  4  Bush  (K?.), 

ioa  of  the  validity  of  aach  will  is  to  61 ;  Harrison  v.  Nixon,  g  Pet.  (U.  S.)  483. 

Termincd  by  ihe  law  of  the  country  6  Whart.,  Confl.  L.  §  598. 

;  he  is  domiciled  and  the  land  tilu-  Thus,  in  constructing  wills,  provisions  of 

noi  hr  ihe  law  of  the  country  where  disinheriiance  will  tie  restricted   in  those 

lu  tie  applied  to  charily.    Trustees  of  countries  where  a  restricted  disinheritance 

Also.  r.  Smith,  3  Pet.  (U.  S.I  appx.  only  is  permitted  i  in  constructing  provis- 

03;  s.c.,4  Wheat.  (U.  S.J  1 1  Lurtisf.  ions  creating  trust  entails,  endowing  eccle- 

nunon,  14  Ves.  C77,  541.  siaslicat   corporations   in   mortmain,    and 

1  HiniMm  v.  Nixon,  9  Pel.  (U.  S.)  4S3,  providing  for  perpetual  accumulations,  re- 

yK  S05:  Anstrulher  v.  Chalmer,  z  Sim.  i;  mainders  of  personalty,  and  substitutions, 

'^wuville  V.  Anderson,  2  Sw.  &  Tr.  14.  the  court  will  be  governed  by  the  law  of  the 

^c  lejpl  operation  and  interpretation  forum,  although  no  such  law  was  in  force 

^  a  »illls  to  be  determined  by  the  law  as  at  the  place  of  the  testator's  domicile.   liar- 

"ciijted  at  the  time  of  its  execution;  but  per  v.  Stanbrough,  i  La.  An.  377  ;  Harper 

wmude  ID  whichit  should  be  submitted  v.  Lee,  I  La.  An.  381;  Mahornerv.  Hooe,9 

w  the  court  and  jury,  and  the  effect  to  be  Smed.  M,  (Miss.)  247  ;  Mcintosh  f.  Town- 

S"fnLo  Ihe  testimony  that  accompanies  it,  send,  16VC3.330;  Somervillef.  Somerville, 

Impend  upon  Ihe  iaw  of  the  forum  at  the  ;  Vcs.  749;   Bradalbane  v.  Shandor,  2  5. 

lime  of  trial    Adams  v.  Norris,  23  How.  &  McL.  377  ;  Altomey-t^neral  v.  Mill,  3 

\\  S-)  3S4.  Russ.  C.  C.  3^8 ;  s.  c,  j  Bligh,  593. 

'  Nat  V.  Coons,  to  Mo.  543 ;  Desesbats  A  direction  in  a  will  for  an  accumula- 

"■  Etrquier,  i  Binn.  (Pa.)  336;  Potlinger  v.  tion  of  ihe  income  of  real  estate,  until  the 

"iShtman.  3  Meriv.  63  1  Breemer  a.  Free-  death  of  the  last  of  twelve  life  annuitants, 

■"",  to  Moore,  P.  C.  359.  and  that  then  the  estate,  with  the  accumu- 

Thii  doctrine   is  severely  criticised  by  lated  interest,  to  be  divided,  is  Void  as  to 

"  ft  PhUlimore,  Priv.  Inter.  L.  iv.  61S.  real  estate  in  New  York,  although  the  di- 
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Where  a  testator  in  his  will  executes  a  testamentary 
according  to  the  law  of  his  domicile,  it  does  not  relate  bad 
will  of  a  prior  testator  domiciled  elsewhere,  conferring 
pov^er,* 

c.  Adjudication  by  Domiciliary  Courts. — Adjudications  I 
«ign  courts,  being  the  domiciliary  courts  of  the  deceased  te 
construing  a  will,  or  passing  upon  the  question  of  succ 
under  the  laws  of  such  country,  will  be  binding  upon  court 
where." 

4-  Authentication  and  Proof.  —  The  court  of  equity  1 
jurisdiction  of  testamentary  trusts,  cannot  enforce  a  forei^ 
of  which  there  has  been  no  probate  obtained  from  the 
courts.' 

a.  0/  Personal  Property.  —  A  will  of  personal  property  m 
proved  aiccording  to  the  law  of  the  last  domicile  of  the  testa 

Probate  may  be  granted  of  a  foreign  will  of  personalt) 
cuted  in  conformity  to  the  lex  domicilii,  though  not  valid  ' 
laws  of  the  State  where  offered  for  probate."  But  a  will  f 
sonal  property  made  in  another  jurisdiction  cannot  be  adi 
to  probate  unless  shown  to  have  been  executed  in  accoi 
with  the  law  of  the  domicile.* 

rccdon  may'  be  valid  in  the  State  where  (Mass.),   161 ;    Campbell   v.   Sbel 

ihe  testator  lived  and  made  his  will.    Hob-  Pick.  (Mass.)  8 ;  Young  t-.  Brush, : 

son  p.  Halc,9S  N.  Y.  588.  667;  s.  t,  r8  Abb.  (N.  V.)  Pr.  171 ;  r 

1  See  Mingham's  Appea1,64  Pa.St.346;  s.  c, 38  Barb.  (N.  V.)  294;  Young: 

Tatnall  v.  Hankev,  a  Mooie,  P.  C.  342.  4T  N.  Y.  620;  Price  v.  Dewhurst, 

Sec /H^m,  1,1-,  "TRUSTS  AND  Execution  Cr.  76,  8oj    McCormick   v.  Sulli' 

OP  Powers."  Wheat.  (U.  S.)  191 ;  Darby  v.  U 

S  Doglioni   v.  Crispin,  I.   R.  1    H.  1.  Wheat.  (U.  S.)  465. 

joi ;  /«  re  Weaver,  36  L.  J.  Prob.  Sl  Mat.  A  testamenlary  paper  executed 

41 ;   Crispin  v.  Dtwioni,  9  Jur.   (N.  S.)  eign  country,  IhouRh  a  Talid  wiU 

053 ;  aff  'd,  L.  R.  I  H.  L.  304  ;  Partirigton  v.  foreign  law,  cannot  be  made  the  bn 

AttomcyOeneral,  L.  R.  4  H.  L.  104,  107;  of  a  suit  for  a  legacy  in  the  court) 

Enohin  v.  Wylic,  10  H.  L.  Cas.  1.  country  until  admitted   to  proba 

It  is  held  that  the  judgment  of  the  court  Armstrong   v.   Lear,   11   WbeaL 

of  the  domicile  of  a  testator  at  the  time  169. 

of  his  death  is  binding  upon  all   foreign  A  will  duly  probated  in  Indian 

courts  as  to  quesiioris  of  succession  and  there  was  property  of  the  testatrii 

title  to  personal  property,  where  the  same  be  attacked  for  incapacity  and  und 

questions   between   the  same  parlies   are  ence  in  Vermont,  where  the  testa 

in  issue  in  the  fore^n  court  which   have  no  domicile.    Ives  v.  Salisbury,  56 

been  decided  by  the  court  of  the  domiinle.  Qaery.  Whether  a  will  of  a  non-i 

Gordon  v.  Brown,  3  liagg.  455;  Crispin  f.  refused  probate  in  one  Stale  on 

D«lioni,  8  L.  T.  (N.  S.|  518;  s.  c.  3  Sw.  of  a  local  statute  which  would  n< 

&  Tr.  96 :  32  L.  J.  I'rob.  16^  its  validity  in  another,  is  sufficient 

The  rule  of  binding  courts  of  one  State  title  to  lands  in  the  latter  State. 

by  the  decisi<Ki  of   tbe  courts  of  another  Lawrence,  3  Hal.  Ch.  (N.  J.)  215. 

State,  in   the  administration  of  the  taws  4  Flannerv's  Will,24Pa-St.5a]j 

of   the  6rst  State,  in  respect  to  property  Appeal,  75  Pa.  St.  aot. 

subject  thereto  and  within  its  junsdiction  5  Isham  v.  Gibbons,  ■  Bradf.  (N 

applied   as   to  inteqitetation,  m  7  Paige  6  Prclto's    Will,    4    Phila.    (Pi 

Ch.  (N-  Y.)  i8»  of   N.  Y.  Rev.  Slat.  S.  Flannery's  Will.  14  Pa.  Sl  jii. 

§   4J,    defining    the    ri^^hts    ol    devisees  The  will  of  a^sw  c«c«rf;ciecw 

and  an  obligee  in  the  testator's  bond  10  foreign  country,  disposing  of  ber  ] 

convey.    See,  also,  Haywood  v.  Daves,  Si  property,  may  be  admitted  to  pn 

N.C  8.  validbylhelawsofheTdonudk.  S 

S  Sec   Campbell   v.  Wallace,   ro   Gray  Will,  11  Paige  Ch.  (N.  Y.)  39S. 
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b.  Of  Real  Properly.  —  A  will  of  real  estate  must  be  proved  in 
the  State  where  the  land  is  situated,  according  to  the  law  of  that 
place.' 

13.  SnoocMum  and  Diitribiiti<m.  ^  i .  Succession.*  —  d.  Movable 
Property.  —  It  is  now  the  universal  rule,  recognized  by  the  common 
law,  that  the  succession  of  personal  property  is  governed  exclu- 
sively by  the  law  of  the  place  where  the  testator  was  domiciled' 
at  the  time  of  his  death.* 

Ittetnntttala  willuf  pcTTomJ  prqiMty       4  Richu^Mn  «.   Latria  (Mo.  App.),  4 

ciicuied  in  a  fureign  country  by  an  alien  WesL   Kcp.  167.    See   Lawrence  c-.   Kit- 

ibtrt  icsidmr,  must  be  proved  in  accord-  Eeridgc,ii  Conn.  577;  llolcombf.  Phelps, 

UKC  with  ibe  laws  oF  such  country,  though  16  Conn.  1 27  j  1'humu'  Succession,  35  La. 

ihe  Icjiaior  be  domiciled  in  New  York  at  An.  iq:  Olivier  f.  Townes,  14  MiKin  (La.), 

the  time  o(  his  decease.    Roberl'i  Will.S  991  buarez  v.  M — ■   -' " — v„.i.  . 

P>igcCh.(M.  V.)4|6-Ji9;  Uavison'a  Will,  bandf.  Ch.  (N.  ^ 

iTuck.(N.  Y  )479.  4  John.  Ch,  (N.  VJVGo;  s.  c,  ^1  juuns. 

1  FlMinerT'i\Vill,i4Pa.St.soj;  Carey's  (N.  Y.)  aig;  Parson*  i-.  Lvman,  20  N.  V. 

Appeal.  75  Pa.  St.  201 1  Young  v.  llTiuh,  103;  s.  c,  iS  llarb.  {X.  Y.)  564;  reversing 

i»M.  V.66;;  ».  c,  18  Abb.  (N.  V.>  Fr.  4  BradL   (N.  Y.)  i(&;  Graham  v.  Public' 

iji;  reiers.  ».  c,  38   Barb.  (N.  V.)  M4.  Adm>,  4  Bradf.  (N.  Y.)  127;  a.  c.  Law. 

SreVuungi..  Brush,4'N.  Y.  620.  Rep.  386;    Public    Adm'r  v.    Hughe*.   I 

Tiile  of  lands  by  devise  can  be  acquired  Bradf.  (N.  V.)  11^;  Burr  r.  Sherwood,  3 

miviiTidirawill  proved  and  recorded  a c-  BradL   (N.   Y.)  S5;    Mercure'i  Estate,  1 

acding  10  (he  laws  of  the  State  in  which  Tuck.  (N.  Y.)  xi&;   Guier  v.  0*Danie1,  1 

ibe  linils  lie:  a  probate  in  one  Stale  can-  Binn.  (Pa.)  344,  n.;  De.Snbry  v.  De  Laistre, 

Sect  the  title  to  lands  in   another.  3  Harr.  &  J.  (Md.)  igr ;  Goodwin  r.  Jones, 

at.(tJ.S.)  1   Mass.   514,    (■;;   HIake  v.  Williams,  6 


FMi  Uarlty  v.  Mayer.  10  Wheat  (U.  S.)  Piclt.  (Ma»s.)  ^  314;  French  v.  Hail,9 
4(5.  And  aniter  a  slalule  permitting  wills,  N.  II.  137;  Shullz  v.  Pulver.  3  Paige  '"'- 
~~'~  '     another  Slate  10  be  proved  and    (N.V.)  iSi;  Decouche k Savatier,  Vjol: 


HcCormickv.  Sullivant,  10  Wheat.  (U.S.)  3   Mass.   514,   J17; 

I  Pick.  (Ma»s.)^^  3 

.  iJe»iSavatier,j;J< 

Rcorded  in  the  county  and  Slate  where  Ch.   (M.    Y.)    190;    Harvey   v.    Richards 

the  land  \i  Ricuale,  ii  roust  appear  that  the  cited.  4  Cow.  (N.  Y.)5i7,n.i8.c.,  1  Mason, 

re<]aisi)ions  of  the  statute  have  been  com-  C.C.4iSi  Ennisr.bmilh,  14  Iluw.(U.  S.) 

plied  with,  to  give  validity  and  effect  to  400;  Piponr.  Pipon,  Ambl.  35;  Thorrwr. 

iMhwill.    Kerti'.Moon,9Wheal.(U.S.)  Walkin\  1  Yes.  35;  Sill  i-.  Worswick,  i 

i^j-  H.  Black.  £90,  6qi  ;  Bruce  f.  Bruce,  i  ISoi. 

Id  Indiana  a  will  made  and  recorded  in  &   P.   119,  n.;   Hunlcr  v.  Poits,  4  T.  R. 

inoiher  State,  accordiag  10  the  laws  of  i%i;   Potter  ■s.  Brown,  5  Eaat,  130;  Birt- 

tnch  State,   will    pass    lands  in  Indiana,  whistle  v.   Vardill,  ;  Batn.  &  Creu.  438, 

O'Brien  v.Woodv.  4  McL.  C.  C.  75.    And  450-455;  s.  c,  0  Bligh,  32-88;  3  Clark  & 

1  person  taking  tiile  to  land  in  luwa,  by  Pinn.  571 ;  Enohin  i'.  Wylie,  10  II.  L.  Cas. 

Tiitue  of  a  foreign  will,  secures  a  veiled  1;  Crispin  i>.  Dogliuni,9  Jur.  (N.  S.)  653; 

interest  at  the  death  of  the  testator,  and  afTd   L.   R.   t   H.  L.  304:   Partington  v. 

DUf  commence  his  action  before  probate  Altorney-Geneial, L.  R. 4  ILL.  104;  Yates 

1^  the  will  in  Iowa.  Ollo  i'.  Duty,  Gi  luwa,  v.  Thomson,  3  Clark  &  Finn.  554;  Thorn- 

i>  ton  V.  Curling,  8  Sim.  310;  Price  v.  Dew- 

t  Those  interested  in  the  history  of  the  hursl,  8  Sim.  379,  299;  Moore  v.  Budd,  4 

qmiion  uf  succession  to  property  and  lea-  Hagg.  Ecc  346,  351;  Preston  v.  Melville, 

tamenUrv  dlspoaition  thereof,  will  be  in-  8  Clark  &  Finn,  i,  1  j  ;  Inrt  Ewin,  I  Tyrw. 

itriKledbvBeniham's  chapter  on  "Succes-  91 ;  *.  c,  i  Rose,  Bank.  Cas.  47S;  5  Barn. 

lion"    See  i  Benlham's  Work*,  3t4,  and  &  Cress.  451,  452;  Philips u  Hunler,  2  H. 

Maine's  chapters  on  "The  Early  llislory  BlaCk.  401,  405. 

of  Tcstamenlary  Succession,"  and  "An-  The  lex  domicSii  fixes  the  right  of  de- 
dent  and  Modern  Ideas  respecting  Willi  scent  of  personalty.  Grole  v.  Pace,  71 
»nd  Successions."  See  Maine's  Andenl  Ga.  231.  But  it  is  said  that  the  validiiy  of 
Law,  ch*.  vi^  vii.,  pp.  166-237.  a  gift  lataa  nicrlU  is  lo  be  dctemiincd  by 

t  By  the  law  ot  domicile  as  applied  lo  the  law  of  Ihe  place  where  it  is  made,  wiih- 

nccession,  is  meant,  not  the  fieneral  law,  out  referencetuthedonor'sdumicile.    Em- 

bot  Ihe  law  which  Ihe  country  of  ihe  domi-  ery  7<.  Clough,  61  N.  H.  552.    And  where, 

die  applies  to  Ihe  particular  case.    Dupuy  white  a  husband  and  wiFe  were  domicitml 

<*'  Wurtz,  53  N.  Y.  556.  in  Minnesota,  the  wife  inherited  property 
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The  succession  to  personal  property  is  governed  by  the  la' 
the  actual  domicile  of  the  intestate  at  the  time  of  his  death 
matter  what  was  the  country  of  his  birth  or  his  former  domi 
or  the  actual  situs  of  the  property  at  the  time  of  his  death.* 

The  courts  of  one  State  have  no  jurisdiction  over  the  asset 
a  decedent,  within  the  latter's  domicile  m  another  State.* 

In  ascertaining  who  is  entitled  to  take  as  heirs  or  distrihut 
the  law  of  the  domicile  governs.' 

b.  Immoiiable  Properly.  —  The  descent  and  distribution  of 
estate  is  governed  exclusively  by  the  Ux  loci  ret  stta ;  *  but  in 

from  ber  (alher  in  Norway,  which,  in  the       It  has  been  held  in  PennsylTanii 

form  of   money,  was   trasmitted    to  this  the  courts  of  a  Slate  have  nojuiudi 

country,  it  was  held  that  the  rights  of  the  to  grarl  admin istrallon  for  the  purjxi 

husband  and  wiFe  in  respect  to  such  prop>  recovering  from  the  resident  apnl 

erty  were  determined  bylhelawsof  Minne-  forden  executors  fund  not  collected 

sola,  and  not  by  those  of  Norway     Muus  in    ihc  jurisdiction.     Schley'd  Estati 

V.  Muus.  29  Minn.  1 15.  Ug.  Int.  »J;  s.  c,  i  W.  N.  C.  f&^. 
.   The  light  of  succession  to  a  descendant's        It  has  been  said  that  the  quallfic 

personal  property  is  governed  by  the  law  "at  ihe  lime  of  Ms  death "' is  impoi 

of  thedomlcile;  and  therefore,  where  a  tes-  because  any  change  made  after  the  1 

tator  dotniciled  in  Louisiana  lefi  two  chil-  of  Ihe  leslator  will  not  effect  Ihe  su 

dren,  a  daughter  residing  in   New  York,  sion.    Lynch  ?.  Tlie  Government  of 

and  a  son  who  had  been  absent  and  un-  guay,  25  L.  T.  N.  S.  164. 
heard  from  for  twelve  years,  and  the  daugh-         Where  a  person  dies  abroad.  'King  i 
ler's  husband  obtained  administration  in.  ciled  there,  and  the  courts  thereof  i 

New  York,  and  procured  a  decree  of  the  the  local  law  have  adjudicated  upoi 

probate  court  of   Louisiana  declaring  his  rights  of   his   heirs,  the  courts  ol  < 

wife  sole  hor,  such  decree  was  held  10  be  countries  will  be  bound  thereby  in  di 

a  bar  to  the  rights  of  the  son,  who  subse-  ing  of   projxrty  wiihin  ihelr  jurisdit 

quently  appeared   and  claimed  his  share  Doglioni  v.  Crispin,  I-  R.  i  II.  I.  301 

of  the  estate.      Sherwood  v.  Wouster,  11  re  Weaver.  36  1.  J.  i'reb.  &  Mat.  41. 
Fai(;G  Ch.  (N.  Y  )  44J.  S.  Thus  >n  determining  whether  pi 

H.,  )>om  in  Connecticut,  went  to  Europe  geniture  gives  a  right  to  preference  ar 

in  1869  to  ac(|uire  the  German  language,  exclusive  succession ;  whether  a  |ier^ 

and  complete  his  professional  studies.    In  legitimate  or  not.  and  able  to  lake  su 

1S71  he  went  to  F^ris,  where  he  remained,  sion  ;  whether  heirs  are  to  take  prr  € 

and   in   February,    1S77,  there  married  a  or  fer  sfir/vi,  and  the  nature  and  cite 

French  woman,  without  any  contract  as  to  the  representation,  the  law  of  ibe  Icsli 

properly.    Immediately  after,  he  rented  a  domicile  governs.    Abston  v.  Absloi 

tiouje  at  Suresnes,  near   Paris,   for    two  La.   An.   158;  Jennison   f.    Hag^ooi 

years,  and  took  up  his  residence  there  with  Pick.  (Mass.)  77,  99;  Coster  f.  Sap 

his  wife.    In  May,  1S7S,  he  was  brought  to  Curl.  Ecc  691 ;  Attorney-General  f.  U 

this  c<juntry,  and  sent  to  a  hospital  for  the  6  Mecs.  &  Welsb.  Jll;  De  Itonneval : 

insane  at  Philadelphia,  where  he  died  in  Bonneval,  I  Curl.  Ecc  8j6. 
1881.    The  court  held  that  his  personal       4  Cutler^'.  Uavenporl,  I  Pick.   (M 

Eroperty  became  subjea  lo  Ihe  community  Si ;  Harper  v.  Hampton,  1  Hlr.  &  J,  ( 

iw  of   France,  and  that  his  widow  was  Cll,  687 ;  Goodwin  c.  Jones,  3  Mass. 

entitled  to  one-half  thereof,  nolwithstand-  51S:    Holmes  v.   Rcmsen,  4  Johns, 

ing  that  by  hia  will,  made  before  the  mar  (N.  V.|  460;  S.  C,  20  Johns.  (1^.  Y.) 

riage,  he  had  bequeathed  the  whole  of  it  to  Nicholson  p.  Leavilt,  4  Sandf.  (N.  V.) 

others.     Harral  £■.   Harral,  39  N.  J.  Eq.  Hosford  :■.  Nichol^  i   Paige  Ch.  (N 

279;  8.  c,  51  Am.  Rep.  17.  220,  Andrews  p.  Herrioi,  4  Cow.  (N 

1   Russeil  V.  Madden,  95  III.  485.  cio,     527 ;    lllake    v.    Williams,   6    I 

Accordingly,  one  dying  in  the  Estate  of  (Mass.)  2S6:    Milne   :-.  Moreton,  6  I 

Sonora,  Mexico,  leaving  no  issue  nor  fa-  (Pa.)  353;  Wills  r.  Cowper.  3  Ohio, 

Ihcr,  his  mother  would  succeed  to  the  whole  s.  c.   2    Ohio,    124;    Augusta   Ins.  C 

estate,  to  the  exclusion  of  his  brothers  and  Morion,  3  l.a.  .An.  417;  Chaiunan  i'. 

sisters.     Russell  I.  Madden,  95  III.  4Ss-  ertson,  6    Paige    Ch.   (N.   Y|  617, 

S  Waifs  Appeal,  ir  Leg.  Int.  1S2:  s.  c.  United  Stales  f.  Crosby,  7  Cr.  (U.  S  ) 

8  PhiU.  (pa.)  217,  Van  Dyke's  Estate,  32  Clark  i'.  Graham,  6  Wheat.  (U.  S| 

Leg.  Int.  29;  5.  c,  1  W.  N.  C.  171.  Kerr  v-  Moon, 9  Wheat  (U.S.)  565, 
640 
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interpretation  of  wills  disposing  of  movable  property,  the  persons 
who  are  to  take  are  described  by  some  general  designation,  such 
as"next  of  kin,"  "issue,"  "children,"  or  "heirs,"  and  the  like; 
the  rule  of  common  law  is,  that  persons  who  are  to  take  are  to  be 
ascertained  by  the  lex  domicilii ;  and  this  is  true  whether  the  will 
be  of  movable  or  immovable  property,  unless  the  context  clearly 
shows  a  different  intention  on  the  part  of  the  testator.  ^ 

Where  a  man  domiciled  in  one  State  executes  a  will  there,  in 
which  be  disposes  of  personal  property  in  the  State  of  his  domi* 
ei!e,  and  also  in  another  State,  which  renders  it  necessary  to  have 
administration  in  both  States,  after  the  assets  within  the  latter 
State  have  been  collected,  they  should  be  remitted  to  the  court  of 
the  State  of  the  domicile  for  distribution." 

The  question  whether  a  person  died  intestate  or  not  must  be 
determined  by  the  law  of  the  place  where  he  was  domiciled  .at  the 
time  of  his  death." 

Conniek  v.  SulUvani.  lo  Wheat,  (U.  S.)        It  has  been  said  "where  land  and  per- 

I9!;l:^bjp.  Mayer,  lo  Wheat.  (U.  S.)  sonal    properly  are   situated  in  different 

46J:  Sill  V.  WorsHiclc,  I  H.  Ulack.  665;  countries,  and  governed  by  different  laws. 

Hgntn  v.  Potis,  4  T.  R.  i8z ;  Philips  v.  the  question  arises   upon   the    combined 

Hanler, :  H.  Black.  402  ;  Selkrie  i'.  Davis,  effect  of  those  laws.    It  is  often  very  dif- 

•  fioK.  Bank.  Cas.  291 ;  s.  c,  a  Dow.  210 ;  ficult  to  determine  what  portion  of  each 

Copii  f.  Copin,  :  P.  Will.  29c^  293;  Bro-  law  is  to  enter  into  the  decision  of  the 

die  7,  Itarry,  2  Vcs.  &  B.  130;  Birtwhistle  question.    It  is  not  easy  lo  say  how  much 

c.  Viidill,  5  Bam.  &  Cress.  43S ;  Curtis  v.  is  to  be  considered  as  depending  on  the 

Hollan.  14  Ves.537,  541;  Elliott  I*.  Minto,  law  of  real  property,  which  must  be  taken 

6Hi(!d.  16;  Cockerel!  V.Dickens,  3  Moore,  from  the  country  where  the  land  lies,  and 

f-C,  9S,  131,'  13:  :  Tulloch  V.  Hartley,  1  how  much  on  the  law  of  personal  property 

Voung  &  C.  (N.  R.)  1 14 ;  Bunbury  v.  Bun-  which  must  be  taken  from  the  law  of  the 

tofJJ  3  Jnr.  [Eng.  1839)  644-  domicile,  and  lo  blend  both  together  so  as 

The  descent  of  real  estate  in  Alabama,  to   form  a  rule    applicable   lo    the   mixed 

°*nc<l  by  a  person  who  dies  intestate  in  qucElion   which  any  other  law  separalely 

New  Vork,  where  he  resided,  is  governed  furnishes    sufhcient    mnterlai   to  decide. 

tijlhe  laws  of  Alabama.    Grimball  f.  Pat-  Brodie  ».  Barry,  2  Ves.  Ac  U.  130, 131.    See, 

ton,  ;o  Ala.  626.  also,   Balfour  v.   Scott,  6  Browne,   P.  C. 

A  testator  domiciled  in  California  died,  550;  Drummondi;.  Drummond,  6  Browne, 

possessed  of  land   and   personalty  there,  P.  C.  601:  Robertson  on   Succ  302-207; 

ud  ilu  in  New  Jersey.     It  was  held  that  4  Burge,  Comin.  on  Col.  &  For.  L.  pt.  2, 

ihc  communily  law  prevailing  in  California  ch.  1  c,  g  4,  p.  731, 
Wuld  not  apply  to  the  lands  in  New  Jcr-       9  Parsons  p.  Lyman,  20  N.  V.  103. 
«T'    Pratt  V.  Douglas,  38  N.  J.  Eq.  516-  8  Moultrie  v.  Hunt.  23  N.  V.  394;  re- 

If  one  dies  intestate  and  childless  out  of  versing  s.  c,  26  Barb.  (N.  V.)  2^2 ;  3  Bradf. 

Itie  Stale  of  Florida,  leaving  lands  there,  (N.  Y.)  321;  Isbam  v.  Gibbons,  I  Brad.69. 
his  widow  is  his  sole  heir  to  such  lands       F.  died  in  Connecticut,  leaving  a  will 

under  the  Florida  statute  of  1S72,  which  attested  by  only  two  witnesses.    The  pro- 

dcclans  that,  where  the  husband  dies  intes-  bate  court  granted  administration  on  her 

'He  without  children,  the  wife   shall   be  estate,  finding  in  the  order  that  she  was 

^  beir  at  law.    Crolly  v.  Clark,  20  Fla.  there  domiciled  and  died  intestate.    After- 

%<  wards,  on  citation  of  all  parties  interested, 

The  rights  of   inheritance    of    a    child  the  executors  named  had  the  will  proved 

adopted  in  Wisconsin,  as  to  real  estate  in  in  New  York  (where  it  was  valid) :  the  New 

Illinoii,  the  owner  whereof  was  a  resident  York  supreme  court  finding  that  F.  was 

^  Illinois,  must  be  determined  by  the  laws  domiciled  in  New  York  at  the  time  of  her 

tnlllinois.    Keegani'.  Geraghty,  lot  111.  26.  death,  it  was  held  that  this  was  conclusive 

'  Browne  v.  Browne,  3  Ha^.  Ecc.  455,  on  all  persons  who  were  parties  to  the  pro- 

n;;l.C4  Wils.  &Sh.  28;  Thome  »,  Wat-  ceedings,  as  to  her  domicile;  and  it  was 

<ra^  2  Ves.  35;  Elliot  ti.  Minio,  6  Madd.  the  duty  of  the  Connecticut  probate  court, 

lo;  Winchelsea  v.  Garrelty,  2  Keen,  293,  on  application  o£  the  executors',  to  admit 

y^  3io>  the  will  to  the   probate  for  ancillary  ad- 
3  C.  of  L.— 41                                  641 
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c.  Capacity  to  take.  —  The  question  of  the  capacity  of  p 
entitled  to  inherit,  either  in  case  of  testacy  or  intestacy,  is 
erned,  so  far  as  concerns  movables,  by  the  law  of  the  last  doi 
of  the  deceased.^ 

(i)  Devises  to  Corporations.^' h.  corporation  created  by  th< 
of  one  State  for  educational  purposes,  with  the  power  to  ac 
and  hold  real  estate,  is  capable  of  taking,  by  devise,  Ian 
another  State.* 

It  has  been  said  that  the  business  capacity  of  a  successor 
general,  to  he  determined  hy  the  law  of  his  domicile  at  the 
of  the  devolution  of  the  estate." 

Successors  upon  whom  rest  no  incapacity  in  their  domicili 

J-et  be  deemed  incapable  by  the  lex  fori,  owing  to  the  effect  i 
ocal  laws,  based  upon  public  policy.* 

(2)  Devises  for  Charitable  Purposes.  —  It  has  been  said  \ 
Supreme  Court  of  the  United  States  that  the  law  of  the  test 
xlomicile  is  to  govern  as  to  the  validity  or  invalidity  of  devisi 
charitable  purposes,"  but  it  is  held  that  the  validity  of  a  char 

ministration.     Willet's  Appeal,  jo  Conn.  York  corporatian  might  be  unable 

22fi.  a  legacy  under  a  will  eiecaled  viti 

1  Dannelli  v.  Dannelli,  4  Bush  (Kf.),  51.  monthi  of  the  death  of  ihe  tesiaioi 

Thus,  where  by  the  law  of  the  parent's  por^tion  created  under  the  law  t 

last  domicile  natural  children  arc  entitled  Jersey,  under  a  law  which  contains 

to  succeed,  [his  will  be  binding  in  countries  provision,  rnay  take  under  such  a  1 

where  only  children  bom  in  wedlock  have  cuted  in  New   York.     Riley  v.  E 

this  right.    Enohin  v.   Wytie,   10   H.   X.  Demarest  (N.  Y.J,   1S4.     And  un 

Cas.  I ;  Doeiioni  v.  Crispin,  L.  R.  I   H.  L.  suiute   provision  of   New  Yoil  < 

w.    See,  also,  Boyesi'.  Bedale,i2  Week.  Stat.  p.  57,  §  3),  that  "no   ' 

Rep  132 ;  s.  c.,  I  Hem.  &  M.  708 ;  Good-  porition  ahail  be  valid,  1 

man  r.  GiKidman,  3  Gifi.  643;  Skottowe  v,  poration   be  eipreasly  ai 

Young,  I,  R.  II  £q.  474.  charter  or  by  suiute  to  ta 

The  law  of  the  State  in  which  was  one'a  foreign  corporation  cann 

property  and  domicile  at  the  time  of  his  assistance  from  the  legislal 

death  eovems  as  to  the  nature  and  guan-  whatever  the  provisions 

Aim  of  hia  heirs' interesL    King  ii.  Martin,   ter.     If,  however,  the  will  „ . 

67  Ala.  177.  to  be  sold,  and  the  proceeds  etveo 

The  nature  and  extent  of  the  interest  of  corporation,   it    seems    the   sift  i^ 

the  legatee  is  regulated  by  the  domicile  Draper  v.  President,  etc,  of  Harvj 

of  the   testator  at  the  time  of  his  death,  lege,  57  How.  (N.  Y.)  Pr  269. 

Browne  v   Browne,  Wils.  &  Sh.  2S1  ;  and  Where  a  bequest  is  made  to  a 

this  law  IS  10  determine  whether  a  legacy  corporation  autboriied  to  receive  tt 

is  adeemed   by  the  death  of   the  legatee  questions  relating  to  the  validity 

during  Ihe  testator's   lifetime.    Thornton  terms  oC  Ihe  bequest,  and  aa  to  inv 

V.  Curling,  S  Sim  710;  Anstruther  i>.  Chal-  and  accumulation,  must  be  decidec 

mer.  2  Sim.  i ;  and  it  is  also  to  determine  courts   of    the  foreign  State.    Di 

the  husband's  and  wife's  distributive  inter-  President,   etc  of    Harvard   Coll 

est.     Slaughter  v.  Garland,  40  Miss.  172;  How.  (N.  Y.)  Pr.  2(fy 

Cameron  a.  Watson,  40  Miss  191.  S  Hill  v.  Towniend,  14  Tez.  575 

S  Saint  Clara  Female  Academy  v.  Sul-  4  Harper  v.  Stanbrough,  t  La.  t 

livan,  116111.;  s.  c.,  4  West  Rep.  1^4.  Harper  v.  Lec.z  La.  An.  jSi.    Se< 

A  bequest  by  a  citizen  ot  Connecticut  10  tosh  v.  Townsend,  16  Ves-  330;  A 

an  unincorporated  association  in  New  York  General  v.  Mill,  3  Rou.  CbT  318: 

will  be  declared  void  by  the  New   York  Bliah,  593. 

courts,  if  void  under  the  New  York  law,  IT  Jones  v.  Habenham,  107  U.  S 

although  valid  under  the  Connecticut  law.  Thus,  the  validity  of  a  cbaritabb 

Mapes    V.    American    Home    Missionary  as  against  the  beir-«t-law,  depent 

Society,  33  }Iun  (N.  Y.),  36a  the  law  of  the  State  where  the  la 

It  has  been  said  that  although  a  New  Jonei  ;>.  Habersham,  107  U.  S.  174 
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bequest  is  to  be  determined  by  the  laws  of  the  State  where  the  fund 
is  Co  be  administered  ;  *  and  where  the  law  of  the  testator's  domicile 
prohibits  devises  for  charitable  purposes,  this  law  will  be  held  to 
apply  tg  a  devise  to  a  foreign  charity,  although  such  devise  may 
be  good  if  made  in  the  country  where  the  charity  exists." 

(3)  Capacity  of  Aliens  to  inherit.  —  According  to  common  law, 
as  it  prevails  in  the  United  States,  aliens  are  competent  to  take 
land  by  deed  or  devise,  and  hold  the  same  as  against  any  one 
eicept  the  sovereign,  until  "  office  found  ;  "  '  and  this  is  held  to  be 
the  case,  notwithstanding  a  local  statute  making  such  right 
dependent  on  a  license  from  the  State.* 

2.  Distribution.  —  The  distribution  of  personal  property  is 
regulated  by  the  law  of  the  owner's  domicile,  not  by  the  lex  loci 
ra  sita.' 


e  of  his  land   Cent.   Rep.   zl6;    Holmes  v.   RemKn,  ^ 

pplidtion  of  the    lohns.Ch.   {N.  Y.)  460;   Vnxnn  v.  Van 

V  inolhcr  coantry.   Home,  10  Puge  Ch.  (N.  V.)  549;  Millsi'. 

1  ly  of  aoch  will  is    Fogi],  4  Edw.  Ch.  (N.  Y.)  s»i  Suru  v. 

«  w  of  the  counti7   New  York,  j  Sand,  Ch.  (N.  Y.)  173;  Pai- 

1  achaiitf.    PhiU-   sons  v.  Lyman,  20N.  V.  io3;s.c.,38  Barb. 

i  iib,3Pet.(U.S.)   <N.V.)  564;  revereings.c4  BraiU.(N.r.) 

ApiHL  joi-wii  Cords  V.  Halton,  14  Vet.    26S;   Graham  f.  Public  Administrator,  4 

nj-ui.  Bradf.  (N.  Y.)i27;  re,  19  Law.  Rep. 386; 

laptist  Au.  f.  Smith,  3    Public  Adminiatrator  v.  Hughes,  I  Bradf. 

Wi-«3i  Curtis  f.  Hut-    (N.Y.JiiS;   Burr  v.  Sherwood,  3  Bradf. 

(N.   Y.)  85;    Mercure'a    Estate.   1   Tuck. 

:w  York  provides  that    (N.  Y.)  283;  Apple's  Estate,  66  C«1.432; 

a  husband,  wife,  child,    Baubicban'sEstate,Myrick'sProbale(Cai.), 

f  bis  will,  bequeath  to    55;  Vamum  v.  Carop,  I  Gr.  (N.  I.)  326. 

oration  more  than  one-       In  California,  as  elsewhere,  the  rule  is 

ifter  the  payment  at  his    recognized  thai  the  distribution  of  adeced- 

■t  to  be  made  valid  to   ent's  personalty  is  governed  by  the  law  of 

lalf  and  no  more."    It   the  domicile.    Apple's  Eatate,66Cal.  433. 

:  this  statute  does  not    And  the  courts  will  not  resort  to  the  laws 

ide  by  a  testator  domi-   of  a  foreign  country  unless  those  Jaws  are 

t,  where  the  bequest  is   expressed  in  andmade  a  urtof  a  marriage 

)lc  corporation  located   contract.      Baubichoo's    Eatate,    UyriclTi 

r  York.    Crum  v.  Bliss,    Probate  (Cal.),  55. 

But  it  is  held  in  Pennsylvania  Uiat  the 
i  V.  Mathews,  16  Cal.  lix  fori  controls  the  distribution  of  a  de- 
e,  9  Mass.  363^  Guier  cedent's  estate.  Miller's  Estate,  3  Rawle 
39;  Taylor  f.Benham,  (Pa.),  312;  Pleasant's  Appeal,  77  Pa.  St. 
;;  Jones  f.  McMasters,   356. 

1;  Cross  V.  lie  Valle,  i  Notes  taken  b^  an  aeent,  resident  of 
Craig  V.  Radford,  3  Mississippi,  for  his  principal  b  a  foreign 
country,  in  the  business  of  loaning  money 
that  in.Kentucky,  while  for  the  principal,  are  held  to  be  subject  to 
innot  inherit  land,  an  distribution  as  "personal  property  situ- 
K  in  Ibal  State  for  two  ated  in  that  State.  Jahier  i>.  Rascoe,  63 
tier  Ibal  period,  to  re-    Miss.  699. 

,  —  Veaker  If.  Yeaker,  4       Money  deposited  in  Mississippi  banks, 

id  in  Iowa  it  is  held    or  notes  secured  on  land  there,  have  been 

alien  can  take  by  sue-   held  not  within  the  Mississippi  Code  of 

f™*iTi,  prDviaea  ne  makes  his  residence    1880,  %  1270,  regulating  the  descent  and 

"  the  Slate.     See  Krogan  f.  Kinney,  ij   distribution  of  personal  property  situated 
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The  estate  of  a  testator  must  be  applied  in  satisfaction  of  his 
debts,  according  to  the  laws  of  the  State  of  the  domicile,  and  the 
courts  of  another  State  cannot  interfere  therewith  by  injunction.* 
But  it  seems  that  the  right  of  priority  of  payment  among  creditors 
of  an  intestate  depends  on  the  law  of  the  place  where  the  assets 
are  administered,  and  not  on  the  law  of  the  place  of  the  contract 
or  of  the  domicile  of  the  deceased.* 

Where  there  are  real  assets  within  the  jurisdiction  which  are 
vested  in  a  trustee,  the  grantor  having  died  insolvent,  the  court 
of  chancery  will  administer  them  there,  though  no  administrator 
has  been  raised,  and  the  trust  deed  is  the  rule  of  distribution.' 

Where  a  lien  exists  by  special  mortgage  on  property  in  Louisi- 
ana, and  the  mortgagor  being  deceased,  the  property  being  in  a 
course  of  administration  in  the  probate  court,  the  circuit  court 
of  the  United  States  was  held  to  have  jurisdiction  to  decree  a 
sale,  under  the  mortgage,  in  favor  of  a  citizen  of  another  State.* 

14.  Penons  acting  in  Autre  Droit  —  i.  Foreign  Administrators 
AND  Executors.  —  a.  When  may  act,  —  A  foreign  executor  or 
administrator  whose  authority  springs  from  the  last  domicile  of 
his  deceased  principal,  cannot  do  any  act  in  pursuance  of  his 
ministerial  office,  or  take  possession  of  property  in  any  other 
countries  subject  to  the  English  common  law,  until  after  legal 
authority  or  probate  to  act  in  the  country  of  the  situs,^ 

in  that  Stsite,  if  the  deposits,  certificates,  State  the  New  Jersey  assets  were  taken,  it 

and  books,  and  the  mortgage  notes,  are  was  held  that  a  judgement  creditor,  whose 

found  at  the  foreign  domicile  of  the  intes-  claim  was  a  preferred  claim  under  the  New 

tate,  who  has  no  creditors,  heirs,  or  prop-  Jersey  law,  should  be  accorded  that  status 

ertyin  Mississippi,  and  pending  a  contest  m  New  York  to  the  extent  of  the  New 

between  the  domiciliary  administrator  and  Jersey  assets.    Hardenberg  v.  Manning,  4 

a  stranger  as  to  administering  in  Missis-  Dem.  (N.  Y.)  477. 

sippi,  the  court  of  the  domicile  orders  dis-  8  Slatter  v,  Carroll,  2  Sandf.  Ch.  (N.  Y.) 

tribution.      Speed  v.  Kelly,  59  Miss.  47.  57^. 

Compare  Weaver  «/.  Norwood,  59  Miss.  665.  4  Erwin  v,  Lowry,  7  How.  (U.  S.)  72. 

1  Mead  v.  Merritt,  2  Paige  Ch.  (N.  Y.)  5  Bell  v.  Nichols,  38  Ala.  678;  Riley  v. 
402  s  Vroom  V.  Van  Hofne,  10  Paige  Ch.  Riley,  3  Day  (Conn.),  79$  Rosenthal  v. 
(N.  Y.)  C49;  Vamum  v.  Camp,  i  Or.  Renick,  44  111.  203;  Rutherford  v.  Clark,  4 
(N.  J.)  326.  Bush  (Ky.),  27 ;  Henderson  v,  Rost,  15  La. 

As  to  creditors  of  a  deceased  debtor,  the  An.  405;  Burbank  v.  Payne,  17  La.  An. 

administration  of  the  assets  is  governed  by  15 ;  Borden  v,  Borden,  5  Mass.  6rj\  Lang- 

the  law  of  the  place  where  the  personal  rep-  don  v.  Potter,  11  Mass.  313;  Ex  parte  Pic- 

resentative  acts,  and  was  appointed,  with-  quet,  5  Pick.  (Mass.)  65;  Pond  z'.  Makepeace, 

out  regard  to  the  domicile  of  the  creditor,  2  Met.  (Mass.)   114;  Vickery  v.  Bcir,  16 

or  of  the  debtor  at  the  time  of  his  death.  Mich,   co ;   Banta  v,  Moore,  2  McC.  (15 

Jones  V.  Drewry,  72  Ala.  31 1.  N.  J.  Cn.)  97 ;  Vermilya  v.  Beatty,  6  Bart 

2  Smith  V.  Union  Bank  of  Georgetown,  (N.  Y.)  431 ;  Sayre  v.  Helme,  oi  Pa.  St 
5  Pet.  (U.  S.)  518.  299;  Watson  v.  Pack,  3  W.  Va.  154;  Fen- 
Debts  are  to  be  paid  according  to  their  wick  v.  Sears,  i  Cr.  (U.S.)  259K  Armstrong 

respective  dignity,  as  regulated  by  the  law  v,  Lear,  12  Wheat.  (U.  S.)  169;  Vaughan 

of  the  country  where  the  administrator  acts,  v,  Northup,  15  Pet.  (U.  S.)  i;  Trecothick 

and  from  which  he  derives  his  powers,  not  v.  Austin,  4  Mason,  C.  C.  16;  Pipon  v. 

by  the  law  of  the  place  where  the  contract  Pipon,  Ambl.  25 ;  Price  v.  Dewhurst,  4 

was  made.    Union  Bank  of  Georgetown  v,  Myl.  &  Cr.  76 ;  s.  c,  8  Sim.  279;  Ferdi- 

Smith,  I  Cr.  C.  C.  21 .  nandez*s  Executors'  Case,  L.  R.  5  Ch.  App. 

Yet  where  A.  died  intestate  and  insolvent,  31c;  Bond  v,  Graham,  i  Hare,  482 ;  Preston 

domiciled  in  New  Jersey,  and  administra-  7/.  'Melville,  8  Clark  &  Finn,  i ;  2  Redf. 

tion  was  taken  out  in  New  York,  to  which  Will,  19. 
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The  grant  of  administration  is  governed  by  the  lex  loci  ret  sita,^ 

Every  grant  of  administration  is  strictly  confined  in  its  authority 
and  operation  to  the  limits  of  the  territory  of  the  government 
which  granted  it,  and  does  not  de  jure  extend  to  other  countries.* 

An  heir,  whether  testamentary  or  by  intestacy  of  immovable 
property,  can  take  only  according  to  the  law  lex  loci  reiy  and  is 
not  admissible  as  an  heir  to  administer  on  the  estate  in  any  foreign 
country,  until  he  is  duly  Qualified  according  to  the  proofs,  rules, 
and  forms  of  the  local  law.^ 

Where,  by  a  will,  power  is  given  to  an  executor  to  sell  immovable 
property,  such  power  cannot  be  executed  until  aft6r  the  will  is 
duly  probated  in  the  place  where  the  property  is  situated,  and 
establishing  that  such  power  may  be  lawfully  executed  according 
to  the  lex  loci  rei  sitce.^ 

And  where  a  party  claims  the  right  as  a  devisee,  and  not  under 
the  power  in  the  will,  is  intrusted  to  sell  real  estate  for  the  pay- 
ment of  debts,  he  also  must  have  the  will  duly  probated ;  but  it 
will  not  be  necessary  for  him  to  take  out  letters  of  administration, 
although  the  devisee  describes  the  party  as  executor,  because  he 
takes  as  devisee  under  the  will,  and  not  as  an  executor  under  the 
letters  testamentary.* 

b.  Title  of  Administrators  and  Executors.  —  The  title  of  an 
administrator  or  executor  derived  from  a  grant  of  letters  of  admin- 
istration in  the  country  of  the  domicile  of  the  deceased,  cannot 
extend  as  a  matter  of  right  beyond  the  territory  of  the  government 
granting  such  letters,  and  to  the  movable  property  therein.® 

When,  by  a  will  executed  under  the  State;  but  a  foreign  administrator  may  law- 
French  law,  a  testatrix  constituted  her  hus-  fully  execute  a  power  of  sale  contained  in 
band  her  "general  and  universal  legatee,"  a  mortgage  of  lands  in  that  State,  such 
and  dispensed  with  his  giving  security,  and  execution  being^  a  matter  of  contract,  and 
by  the  law  of  France  all  the  rishts  and  not  of  jurisdiction.  Doolittle  v.  Lewis,  7 
doties  of  an  executor  are  devolved  on  such  Johns.  Ch.  (N.  Y.)  4<;  Averill  v,  Taylor,  5 
a  legatee,  it  was  held  that  the  husband  How.  Pr.  (N.  Y.)  470. 
must  be  deemed  executor  of  the  will,  al-  .  A  resident  of  New  York  there  died,  and 
though  not  specifically  named  as  such,  and  his  will  was  proved  there,  but  was  neither 
entitled  to  letters  testamentary.  Ri  Blan-  proved  nor  recorded  in  New  Jersey.  Where 
can,  4  Redf.  (N.  Y.)  151.  one  claiming,  as  residuary  legatee  under 

1  St.  Jury*s  ?'.  Dunscomb,  2  Bradf.  (N.  Y.)  such  will,  a  fund  in  the  hands  of  the  ex- 

IOC.  ecutors,  denied  the  validity  of  a  bequest 

The  register  has  no  jurisdiction  to  grant  thereof,  it  was  held  that  he  could  nut  in- 
administration  upon  the  estate  of  a  citizen  voice  the  aid  of  the  New  Jersey  courts,  al- 
and resident  of  another  State,  where  the  though  the  executors  there  resided.  Van 
only  asset  within  the  jurisdiction  is  a  sum  Gieson  v,  Banta,  40  N.  J.  Eq.  14. 
of  money  collected  by  a  resident  agent.  8  Lewis  v,  McFarland,  9  Cr.  ((J.  S.)  151. 
Schley's  Estate  (Pa.),  33  Leg.  Int.  202 ;  s.  c,  4  Wells  v.  Cowper,  2  Ohio,  124. 
2  W.  N.  C.  684.  5  Lewis  v.  McFarland.  9  Cr.  (U.  S.)  151. 

8  Vaughan  v.  Northup,  15  Pet.  (U.  S.)  I ;  6  It  has  been  said  that  as  to  movable 

s.  c,  5  Cr.  C.  C.  496.  property  situated  in  foreign  countries,  the 

Thus,  a  license  granted  to  an  administra-  title  of  the  administrator  or  executor,  if 

triz   in   Massachusetts,  by  the  Supreme  acknowledged  at  all,  is  acknowledged  ex 

Court  of  that  State,  to  sell  the  lands  of  her  comitate  ;  and  is  subject  to  be  controlled  or 

intestate  in  Alabama;is  merely  void.    Wat-  modified  with  reference  to  the  institutions 

kins  V.  Holman,  16  Pet.  (U.  S.)  26.  and  policy  of  the  country  of  the  situs^  and 

The  New  York  courts  do  not  recognize  the  rights  of  its  subjects.    Story,  Confl.  L» 

letters  of  administration  granted  in  another  sec.  512. 
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The  estate  of  a  testator  must  be  applied  in  satisfaction  of  his 
debts,  according  to  the  laws  of  the  State  of  the  domicile,  and  the 
courts  of  another  State  cannot  interfere  therewith  by  injunction.^ 
But  it  seems  that  the  right  of  priority  of  payment  among  creditors 
of  an  intestate  depends  on  the  law  of  the  place  where  the  assets 
are  administered,  and  not  on  the  law  of  the  place  of  the  contract 
or  of  the  domicile  of  the  deceased.* 

Where  there  are  real  assets  within  the  jurisdiction  which  are 
vested  in  a  trustee,  the  grantor  having  died  insolvent,  the  court 
of  chancery  will  administer  them  there,  though  no  administrator 
has  been  raised,  and  the  trust  deed  is  the  rule  of  distribution.* 

Where  a  lien  exists  by  special  mortgage  on  property  in  Louisi- 
ana, and  the  mortgagor  being  deceased,  the  property  being  in  a 
course  of  administration  in  the  probate  court,  the  circuit  court 
of  the  United  States  was  held  to  have  jurisdiction  to  decree  a 
sale,  under  the  mortgage,  in  favor  of  a  citizen  of  another  State.* 

14.  Penons  acting  in  Autre  Droit  —  i.  Foreign  Administrators 
AND  Executors.  —  a.  When  may  act  —  A  foreign  executor  or 
administrator  whose  authority  springs  from  the  last  domicile  of 
his  deceased  principal,  cannot  do  any  act  in  pursuance  of  his 
ministerial  office,  or  take  possession  of  property  in  any  other 
countries  subject  to  the  English  common  law,  until  after  legal 
authority  or  probate  to  act  in  the  country  of  the  situs.^ 

in  that  State,  if  the  deposits,  certificates,  State  the  New  Jersey  assets  were  taken,  it 

and  books,  and  the  mortgage  notes,  are  was  held  that  a  judgement  creditor,  whose 

found  at  the  foreign  domicile  of  the  intes-  claim  was  a  preferred  claim  under  the  New 

tate,  who  has  no  creditors,  heirs,  or  prop-  Jersey  law,  should  be  accorded  that  status 

ertyin  Mississippi,  and  pending  a  contest  in  New  York  to  the  extent  of  the  New 

between  the  domiciliary  administrator  and  Jersey  assets.    Hardenberg  v.  Manning,  4 

a  stranger  as  to  administering  in  Missis-  Dem.  (N.  Y.)  417. 

sippi,  the  court  of  the  domicile  orders  dis-  8  Slatter  z/.  Carroll,  2  Sand£  Ch.  (N.  Y.) 

tnbution.     Speed  v,  Kelly,  59  Miss.  47.  57^. 

Compare  Weavers. Norwood,  59  Miss.  665.  4  Erwin  v,  Lowry,  7  How.  (U.  S.)  72. 

1  Mead  v,  Merritt,  2  Paige  Ch.  (N.  Y.)  6  Bell  v.  Nichols,  38  Ala.  678;  Rileyf'. 
402$  Vroom  V,  Van  Hofne,  10  Paige  Ch.  Riley,  3  Day  (Conn.),  79;  Rosenthal  v. 
(N.  Y.)  C49;  Vamum  v.  Camp,  i  Gr.  Renick,  44  III.  203;  Rutherford  v.  Clark,  4 
(N.  J.)  320.  Bush  (Ky.),  27 ;  Henderson  v,  Rost,  15  La. 

As  to  creditors  of  a  deceased  debtor,  the  An.  405;  Burbank  v,  Payne,  17  La.  An. 

administration  of  the  assets  is  governed  by  15 ;  Borden  v.  Borden,  5  Mass.  67 ;  Lang- 

the  law  of  the  place  where  the  personal  rep-  don  v.  Potter,  11  Mass.  313;  Ex  parte  Pic- 

resentative  acts,  and  was  appointed,  with-  quet,  5  Pick.  (Mass.)  65;  Pond  z'.  Makepeace, 

out  regard  to  the  domicile  of  the  creditor,  2  Met  (Mass.)  114;  Vickery  v.  Bcir,  16 

or  of  the  debtor  at  the  time  of  his  death.  Mich,   co;   Banta  v.  Moore,  2  McC.  (15 

Jones  V.  Drewry,  72  Ala.  311.  N.  J.  Cn.)  97  ;  Vermilya  ».  Beatty,  6  Barb. 

2  Smith  V,  Union  Bank  of  Georgetown,  (N.  Y.)  431 ;  Sayre  v.  Helme,  01  Pa.  St. 
5  Pet.  (U.  S.)  518.  299;  Watson  v.  Pack,  3  W.  Va.  154;  Fen- 
Debts  are  to  be  paid  according  to  their  wick  v.  Sears,  i  Cr.  (U.S.)  259;  Armstrong 

respective  dignity,  as  regulated  by  the  law  v,  Lear,  12  Wheat.  (U.  S.)  169s  Vaughao 

of  the  country  where  the  administrator  acts,  v,  Northup,  15  Pet.  (U.  S.)  i;  Trecothick 

and  from  which  he  derives  his  powers,  not  v,  Austin,  4  Mason,  C.  C.  16;   Pipon  v. 

by  the  law  of  the  place  where  the  contract  Pipon,  Ambl.  25  ;  Price  v,  Dewhurst,  4 

was  made.    Union  Bank  of  Georgetown  v,  Myl.  &  Cr.  76;  s.  c,  8  Sim.  279;   Ferdi- 

Smith,  I  Cr.  C.  C.  21.  nandez*s  Executors' Case,  L.  R.  5Ch.  App. 

Yet  where  A.  died  intestate  and  insolvent,  31c;  Bond  v,  Graham,  i  Hare,  482 ;  Preston 

domiciled  in  New  Jersey,  and  administra-  v.  'Melville,  8  Clark  &  Finn.  1 ;  2  Redf. 

tion  was  taken  out  in  New  York,  to  which  Will,  19. 
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The  grant  of  administration  is  governed  by  the  lex  loci  ret  sitce}- 

Every  grant  of  administration  is  strictly  confined  in  its  authority 
and  operation  to  the  limits  of  the  territory  of  the  government 
which  granted  it,  and  does  not  de  jure  extend  to  other  countries.* 

An  heir,  whether  testamentary  or  by  intestacy  of  immovable 
property,  can  take  only  according  to  the  law  lex  loci  rei^  and  is 
not  admissible  as  an  heir  to  administer  on  the  estate  in  any  foreign 
country,  until  he  is  duly  Qualified  according  to  the  proofs,  rules, 
and  forms  of  the  local  law.^ 

Where,  by  a  will,  power  is  given  to  an  executor  to  sell  immovable 
property,  such  power  cannot  be  executed  until  after  the  will  is 
duly  probated  in  the  place  where  the  property  is  situated,  and 
establishing  that  such  power  may  be  lawfully  executed  according 
to  the  lex  loci  rei  sitce,^ 

And  where  a  party  claims  the  right  as  a  devisee,  and  not  under 
the  power  in  the  will,  is  intrusted  to  sell  real  estate  for  the  pay- 
ment of  debts,  he  also  must  have  the  will  duly  probated ;  but  it 
will  not  be  necessary  for  him  to  take  out  letters  of  administration, 
although  the  devisee  describes  the  party  as  executor,  because  he 
takes  as  devisee  under  the  will,  and  not  as  an  executor  under  the 
letters  testamentary.* 

b.  Title  of  Administrators  and  Executors.  —  The  title  of  an 
administrator  or  executor  derived  from  a  grant  of  letters  of  admin- 
istration  in  the  country  of  the  domicile  of  the  deceased,  cannot 
extend  as  a  matter  of  right  beyond  the  territory  of  the  government 
granting  such  letters,  and  to  the  movable  property  therein.® 

When,  by  a  will  executed  under  the  State;  but  a  foreign  administrator  may  law- 
French  law,  a  testatrix  constituted  her  hus<  fully  execute  a  power  of  sale  contained  in 
band  her  "general  and  universal  legatee/'  a  mortgage  of  lands  in  that  State,  such 
and  dispensed  with  his  giving  security,  and  execution  being^  a  matter  of  contract,  and 
by  the  law  of  France  all  the  rishts  and  not  of  jurisdiction.  Doolittle  v,  Lewis,  7 
doties  of  an  executor  are  devolved  on  such  Johns.  Ch.  (N.  Y.)  4c;  Averill  v,  Taylor,  5 
a  legatee,  it  was  held  that  the  husband  How.  Pr.  (N.  Y.)  470. 
must  be  deemed  executor  of  the  will,  al-  A  resident  of  New  York  there  died,  and 
though  not  specifically  named  as  such,  and  his  will  was  proved  there,  but  was  neither 
entitled  to  letters  testamentary.  Re  Blan-  proved  nor  recorded  in  New  Jersey.  Where 
can,  4  Redf .  (N.  Y.)  151.  one  claiming,  as  residuary  legatee  under 

1  St.  Jury's  7'.  Dunscomb,  2  Bradf.  (N.  Y.)  such  will,  a  fund  in  the  hands  of  the  ex- 

105.  ecutors,  denied  the  validity  of  a  bequest 

The  register  has  no  jurisdiction  to  grant  thereof,  it  was  held  that  he  could  not  m- 
administration  upon  the  estate  of  a  citizen  voke  the  aid  of  the  New  Jersey  courts,  al- 
and resident  of  another  State,  where  the  though  the  executors  there  resided.  Van 
only  asset  within  the  jurisdiction  is  a  sum  Gieson  v,  Banta,  40  N.  J.  £q.  14. 
of  money  collected  by  a  resident  agent.  8  Lewis  z/.  McFarland,  9  Cr.  ((J.  S.)  151. 
Schley's  Estate  (Pa.),  33  Leg.  Int.  202 ;  s.  c,  4  Wells  v,  Cowper,  2  Ohio,  124. 
2  W.  N.  C.  684.  5  Lewis  v,  McFarland,  9  Cr.  (U.  S.)  151. 

8  Vaughan  z/. Northup,  15 Pet.  (U.S.)  I ;  6  It  has  been  said  that  as  to  movable 

s.  c,  5  Cr.  C.  C.  496.  I>roperty  situated  in  foreign  countries,  the 

Thus,  a  license  granted  to  an  administra-  title  of  the  administrator  or  executor,  if 

triz   in   Massachusetts,  by  the   Supreme  acknowledged  at  all,  is  acknowledged  ex 

Court  of  that  State,  to  sell  the  lands  of  her  comitate  ;  and  is  subject  to  be  controlled  or 

intestate  in  Alabama;  is  merely  void.    Wat-  modified  with  reference  to  the  institutions 

kins  V.  Holman,  16  Pet.  (U.  S.)  26.  and  policy  of  the  country  of  the  ntusy  and 

The  New  York  courts  do  not  recognize  the  rights  of  its  subjects.    Story,  Confl.  L^ 

letters  of  administration  granted  in  another  sec.  512. 
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c.  Suits  by  and  against.  —  It  is  the  general  doctrine  c 
common  law,  both  in  England  *  and  in  America,"  that  no  su: 
be  brought  and  maintained  by  an  administrator  or  execut 
against  any  administrator  or  executor  in  his  official  capaci 
the  courts  of  any  country,  except  the  courts  from  which  he  di 
his  authority  to  act,  by  virtue  of  probate  and  letters  of  adi 
tration  there  granted  to  him ;  but  the  court  of  a  testator's 
cile  may  in  particular  cases  interfere  to  restrain  his  suco 
from  proceeding  to  set  up  any  thing  except  ancillary  admii 
tions  in  foreign  lands,'  Should  an  administrator  desire  to  in; 
and  maintain  a  suit  in  any  foreign  country,  he  must  obtaii 
letters  of  administration,  and  give  new  security,  accordi 
the  rules  of  the  laws  prescribed  in  that  country,  before  h 
bring  suit*     The  right  of  a  foreign  administrator  or  execu 

1  Atkins  V.  Smitli,  i  Atk.  63;  Swift  v.  Vaugtunv.  Northnp,  15  Pet  (U.  1 

Swift,  I  Ball  &  B.  326 ;  Andcraon  v.  C>un-  Brownlee  ».  Lockwood,  s  C.  E. 

ter,  I  Myl.  ft  K.  763 ;  Bond  -u.  Giaham,  1  N.  J.  Ch.)  143 ;  Boston  v.  Boflslon, 

Hare,48i;  Silver  v.  Stein,  9  Eng.  L.  &  Eq.  384;  Fay  v.  Haven,  3  HeL  (Mas 

ZI6;  Pteston  V.  Melville,  8  Clark  &  Finn.  Murrill  v.   Morrill,  i   Allen  (Has: 

-    12[   Whyte  w.  Ro!ie,3Q.  B.  498,  507;  Chase   f.   Chase,  1  Allen    (,\  ass 


Spralt  V.  Harris,  4  Haeg.  Ecc.  405;  Price  Svearingen  v.    Pendellon,  4  Sa% 

-   "--"^     -       "■  ■  &Cr.  76;  Lee  f.  Vet-  (Pa.)  389]  " 

iirt.«i  f.  Flower,  3  P.  (Pa.)  zji;       ^ 

J,  370 ;  Thorne  v.  Walkins,  z  Ves.  337 ;  McRae  v.  McRac,  1 1  La.  57. 


V.  Dewhiirst,  4  Myl.  &  Cr.  76;  Lee  v.  Vet-    (Pa.)  389;  Evans  v.  Tatcm,  9  Set 
-jn.  Palm.  163;  Touiton  v.  Flower,  j  P.    (Pa.)  zji;  Bryan  v.  McGce,  i  Was 


""'j&i 


___,     ttionie|r-GeneTali>.Cockerell,  I  Price,  jh/to,  9  1,  h.  (il>  "Sum  BV  A 

179;   Bum  v.  Cole,  Ambl.  416;   Lowe  v.  tkatobs  and  theik  Assighbes." 
Farlie,  2  Hadd.  101 ;  Lt^an  v.  Fairlie,  z       S  Hope  ti.  Carnegie,  L  R.  1  C 

Sitn.    &    St.    z8;;    Attorney-General   v.  310;  s.c,  L.  K.  ■  Ec).  116. 
Bouwens,  4  Mees.  &   W.   171,   192,   193;       4  A  foreign  administrator  cannot 

Trier  v.  Bell,  I  Keen,  81&  829 ;  3.  c,  z  Myl.  an  appeal  pending  in  the  courts  of 

aCt.89,  too.  State.    Warren  f.  Eddy,  13  Abt 

S  Bail  V.  Nichols, 38  Ala.  67S1  Vermilya  Pr.  28. 
V.  BeaCty,  6  Baib.  (N.  Y.)  431 ;  Smith  v.       Simple  contract  debts  ate  btna  * 

Webb.lBarbL(N.  Y.)23i;  Swearingen  f.  in  the  State  where  the  deUorresit 

Morris,  l40hioSL429;Gilmani'.Gilnian,  an  adrunistrator  appointed  in  anolh 

aMe.45i;  Lawrence  w.  Lawrence,  3  Barb,  cannot  release  or  control  them.    CI 

i.(N.T.)  71;  Fenwick  v.  Sears,  1  Cr.  v.  Fish,  6  Hill  (N.  Y,),  354- 
(U>  S-)  259;   Dixon's  Ex'rs  v.  Ramsay's       The  payee  and  owner  of  c«rtaii 

Ex'r*.  3  Cr.  (U.  S.)   319.  323;   Kerr  v.  secured   by  mortgage,  resided   in 

Moon,  9  WheaL  (U.  S.)  365;  Arnislrongi'.  Tbe  maker  of  the  notes  and  mon| 

Lear,  11  Wheal.  (U.  S.)  169:  Thompson  sided  in  Kansas.    Upon  the  death 

V.  Wilson.a  N.  H.  291  ;  Dickenson's  Adm'r  payee  and  owner  of  the  n'*  -  ■'-  '" 

V.  McCraw,  4  Rand.  (Va.)   1  c8i  Glenn  v.  the  appoinltaent  of  adm:-" 

Smilh,  2  Gill&  J.  (Md.)  4931  Stearns  v.  was  held  thai  the  title  Ii 

Bumham.  j  Greenl.  (Me.)  261;  Goodwin  insuchadmi-" ' 


&.  Iones,3  Mass.  514 ;  Borden  v.  Bo'den,  to  Sue  for  foreclosure  of  the  mort 

5  Mass.f;;  Stevens  v.  Gaylord,  11  Mass.  the  Kansas  cuuils.     £eUs  v.   H< 

256;  Caldwell  v.  Harding,  5  BlatchE.  C.  C.  McC.  C.  C.  622. 

gi  i    Langdon  v.  Potter,   11   Mass.  313;  A  corporation  authorized  bj  »ti 

angerfield  v.  Thurston,  20  Martin  (La.),  another  Stale  to  administer  on  es 

132;   Kiley  v.  Riley,  3  Day  (Conn.),  74;  deceased  persons  in  that  State,  i 

Champlin  v.  Tilley,  3  Day  (Conn.),  303  ;  as  sach  administrator  in  the  courts 

Trecothick  &.  Austin,  4  Mason,  C.  C.  t6,  aware,  for  a  debt  due  the  deceden 

S:;  fx/l.iri'f  Paicquet,jPick.  {Mass.)6s;  Fidelity  Ins.  Trust  i  Safe  Deposi 

olmes  V.  Remsen,  20  Johns.  (N.  Y.)  229,  Niven,  5  Del.  416.     Cemfate  Der 

265;    Smith    Adm'r   v.    Union    Bank   of  Deringcr,  5  Del.  528. 

Georgetown,  5  Pet.  (U-  S.)  518;  Campbell  A.  was  appointed  in  Maine  admiii 

I'.Tousey,?  Cow.  (U.S.)  64;  McNamara  of  the  estate  of  B.   of  Michigan. 

V.  Dwyer,  7  Paige  Ch.  (N.  V,)  239,  241 ;  Wisconsin  owed  the  estate  npon  a 
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lake  out  new  letters  of  administration  in  one  country  i»  usually 
idmitted  as  a  matter  of  course,  unless  some  special  reason  inter- 
venes to  vary  or  control  it.  Where  such  new  letters  of  admin- 
istration are  taken  out,  the  new  administration  will  be  treated 
as  merely  ancillary  or  auxiliary  to  the  foreign  and  primary  admin- 
istration, so  far  as  regards  collection  of  ef^cts  and  the  distribu- 
tions of  the  assets  of  the  estate.* 

(l)  When  may  maintain  Action.  — ^i^aw.^  a  foreign  adminis- 
trator cannot  sue  as  such  without  local  authorization,  yet,  when  by 
any  process  he  becomes  the  principal  creditor,  or  reduces  the 
claim  to  his  own  possession,  he  may  sue  in  his  own  name.* 
■  (a)  Suit  by  Assignee  of  Administrator.  —  Where  the  local  law 
permits  the  assignee  oC  a  chose  in  action  to  sue  in  his  own  name, 
the  indorsee  of  an  administrator  may  bring  suit  in  a  foreign 
country  upon  a  negotiable  instrument,  without  the  administrator 

\ 
pB  contract.  A.  ttwd  C.  for  Ihia  debt,  the  new  adminiBtraEim  ii  giuitcd.  accnd' 
■bile  C  wM  temporarily  In  Maine,  per-  ing  to  the  principle!  adapted  by  its  Uw  of 
wml  lervice  being  had;  and  the  action  the  application  a*d  distribution  of  auets, 
n>  held  maintainable ;  that  the  duty  of  the  is  to  be  transmilted  to  the  primary  admin- 
idminiitralor.as  defined  bj^  the  Maine  Rev  istiation  for  distribution  Boston  v  Bojl- 
Sl  cb.  63,  sec.  6y  to  adminider  not  only  ston,  2  Mass.  3S4 ;  Richards  v-  Dutch,  8 
apoa  property  within  the  jurisdiction  at  Mass.  jo6;  Dawe*  f.  Head.  1  Pick.  (Mass.) 
ibe  lime  the  administralion  was  granted,  1181  Hoo:  ;r  v.  Oknuead,  6  Pick.  (Mass.) 
bm  upon  socb  a*  should  afierwaids  be  4S1,  Davit  v.  Estey,  8  Pick.  (Mass.)  475; 
Iwnd  therein,  clcarlv  aiithociicd  such  suit,  Jennison  v.  Hapgood,  10  Pick.  (Mots.)  77 ; 
utbe  debtor  must  be  supposed  10  repre-  Stevens  v.  Gavlord,  11  Mass.  356,  Gravil- 
icntand  carry  with  him  the  debt  wherever  Ion  v.  Richards,  Ei'r,  13  La.  193;  Miller'* 
Ik  goes.  Suinders  v.  Weiton,  74  Maine,  Estate,  3  Kawle  (Pa.),  311;  Harvey  v.  Rich- 
it  ards,  I  Mason,  C.  C.  ^i ;  Banta  t>.  Moore, 
It  has  been  said  to  be  well  esUblished  z  McC.  (1  j  N.  J.  Ch )  101 ;  Prestoa  n.  Mel- 
tbai  the  probate  granted  to  letters  testa-  ville,  8  Clark  &  Finn.  12,  14. 
ncntaryof  letteraof  adminiatrationin  one  S  Commonwealth  v.  Griffith,  2  Pick. 
toontiy,  give  authority  to  maintain  suits  (Mass.)  11,  Slack  v  Walcott,  3  MascHi, 
ind  collect  assets  of  the  testator  intestate  C.  C.  50S ;  Shipman  -v.  Thompson,  Wiltes 
to  ttui  country  only,  and  do  not  extend  to  103 ;  Bollard  v.  Spencer,  7  T.  R.  358. 
the  maintenance  of  suits  and  collection  of  Thus,  he  may  sue  as  the  owner  of  the 
wets  in  foreign  countries,  because  that  ekou  in  suit.  Smith  v.  Webb,  i  Barb. 
nmld  be  to  assume  an  cxtra-lcrritorial  (N.  V.)  130.  Hence,  an  administrator  who 
jariidiction  for  the  court  granting  Buch  let-  holds  negotiable  paper  belonging  to  his 
Icis,  and  an  usurpation  of  the  functions  of  decedent  payable  to  bearer,  becomes  prjn- 
Ibe  foreign  local  tribunals  in  those  matters,  cipal  on  the  SJme,  and  may  sue  in  a  foreign 
See  Morrell  v.  Dickey,  1  Johns.  Ch.  (N.  V.)  country  in  which  the  debtor  resides  wilh- 

S:   Doolittle    v.   Lewis,  7    Johns.    Ch.  out  taking  out  letters   of  administration. 

V.)<(-47;  Pond's  Adrn'rv.  Makepeace.  See  Robinson  f.  Crandall,o  Wend.  (N.Y.) 

iHet.(Uus.)  ii4i  Preston  v.  Melville,  8  425;   Barrett  v.  Barrett.  8  Greenl.  (Me.) 

ClirkS  Finn,  i,  12, 14;  Attorney-General  351.  Can/urrStearnsi'.  Burnham,  sGreenl. 

■:  Bouwens,  4  Mes.  &  W.  171,  190-192 ;  (Me,)  j6i  j  Thompson  v.  WiUon,  a  N.  H. 

Attomey^Jeneral  v.  Dimond,  1  Cromp.  &  191 ;  McNeilage  v.  Holloway,  i  Bam.  & 

Jer.];6,37o;  Partington  v.  Attomey-Gea'  Aid.  z  18. 

ml,  L  8. 4  II.  L.  100.  And  where  a  domiciliary  administi»tor 

I  Slerens   'j.  Gaylord,   It    Mass.   356;  obtains  a  judgment  against  a  debtor  ia  the 

Miller'sestate,3Rawle(Pa.),3il:  Harvey  land  of  his  testator's  domicile,  (he  debt 

:'.  Richards,  1  Mason,  C.  C.  381.  bein^  merged  in   the  judgment,  and  the 

Vet  the  auxiliary  administration  will  be  administrator  becoming  personally  liable 

subservient  to  the  rights  of  creditors,  tega-  therefor,  he  may  make  such  judgment  the 

>(«%  and  distributees,  who  reside  within  basis  of  an  action  in  a  foreign  Slate  where 

■  the  jurisdiction  where  it  was  granted ;  and  the  debtor  resides  or  has  assets.    Talmage 

the  remainder  left  after  a  final  account  has  v.  Chapel,  16  Mass.  71.    Om/arr  Smith  :/. 

been  settled  In  the  proper  tribunal  where  Nicolls,  5  Bing.  (N.  C.)  208. 
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taking  out  ancillary  letters  of  administration ;  *  but  this  prind 
it  seems,  does  not  apply  to  bonds." 

(2)  Suit  by  Administrator  on  Policy  on  his  Decedent.  —  Whei 
resident  of  Alabama  procured  a  policy  of  insurance  on  his  1 
through  an  agent  residing  in  that  State  and  acting  for  a  comp 
chartered  in  New  York,  and  died  in  Alabama,  the  administrato 
his  domicile  may  maintain  an  action  on  it  there,  although  adc 
istratiOD  had  also  been  granted  in  New  York.*  And  an  admi 
trator  who  has  duly  taken  out  letters  in  a  State  in  which  he  li 
and  in  which  a  foreign  insurance  company  does  business,  and 
an  agent  on  whom  process  may  be  served,  may  there  bring 
on  a  life  policy  which  constitutes  the  onlv  assets  of  the  intesi 
of  that  State,  the  intestate  never  having  been  a  resident  there 

(3)  Suits  by  Foreign  Administrator  for  Negligence  causing  Dt 
of  his  Intestate. — As  a  result  of  the  general  principle  ab 
given,  it  has  been  held  that  an  administrator  appointed  in 
State  cannot  maintain  a  suit  in  another  State  for  an  injury : 
tained  there  by  his  intestate,  which  resulted  in  death.* 


■I,  Chemical  Bank,  31  N.  Y.  S  It  bu  been  held  that,  in  onk 
It ;  s.  c^  z  Rob.  (N.  Y.)  605:  17  How.  maintain  a  suit  on  an  English  bond,  i 
<N.  Y.)  Pr.  491 ;  Middlebrook  v.  Merchants'    must  be  an  Enelish  administrator.     W 


;-.  Rose,  3  Q- 
S  Equitabl 


lie   Life  Assurance  Sode 

r  (N.  Y.)  Pr.  474  ;  Campbell  V<wel.  76  Ala.  441 1  s.  c,  51  Am.  Rep. 

._._      _.    _   _    __  ._   v,__  f  New  England  Mutual  Ule  Ins.  C 

;  Woodworth,  in  U.S.  [38. 

Harper  v.  Butler,  a  PeL  (U.  S.)  239.    Ctm-  0  See  Taylor  v.  Pennsylvania  Co..  ^i 

fare  Diai  v.  Gary,  14  S.  C.  573;  s.  c,  37  uS;  s.  c,  39  Am.  Rep.  244;  Limekill 

Am.   Rep.   737.     Vute  tupra,  g  1    h.  (1),  Hannibal  &  St.  J.  R.  R.  Co.,  33  Kan 

"Suits  by  Administratuks  and  theik  s.  c.,  51  Am.  Rep.  524;  Vawter  c.  Misi 

Assignees."  Pac  Ry.  Co., 84  Ho.  679;  s.c.,54  Am. 

Thus,  the  assignee  of  a  foreign  c —  ' —_, ..  l- t- 

may  maintain  a  ~  ''  "~  —  '" 

disability  to  sue  is  a  penmnal  one;  he  has  Cfa.  5711   Central    R.  R.  Co.  f.  Swin 

a  perfect  riRht  to  assign  the  ckost  in  aditm    Ga.    651.       Vide  : .    .     -        -<? 

of  his  testator  bo  as  to  confer  title  against  for  Nccligence 

every    one    but    creditors    and     legatees.  Thus,   an   administrator    appointed 

Petersen  i>.  ChemicaJ  liank,  12  N.Y.  21 ;  suing   in    Kentucky,    cannot    maintaii 

s.  c,  2  Rob.  (N.  v.)  6oj;  17  How.  (N.  Y.)  action  for  the   death  of  his  inicstat 

Pr.  491 ;  Middlebronk  11.  Merchants' Bank,  negligence   in  Indiana,  such  action  t 


iKeyes  (N.  Y  |,  13; ;  s.  c,  3  Abb.  App.   maintainable  under  the  Indi 
ec.  (N.  Y.)  295;  41  Barb.  (N.  Y.)  481;   not   under   that  of  Kentuc.y. 
27  How.  (N.  Y,|  Pr.  474.  Pennsylvania  Co.,  78  Ky.  3^;  j 


1  action  will  lie,  in  Iowa,  on  a  claim  Rep.  244. 
assigned  to  the  plaintiff  by  a  foreign  ex-       Under  the  Kansas  Code  (sec  411), 

ecu  tor,  although  there  has  been  no  probate  milling  an  action  by  an  administrato 

or  adminislralion    in    Iowa.     Campbell  v.  injuiies  resulting  in  the  death  of   hi 

Brown,  64  Iowa,  42 J ;  s.  c.,  52  Am.  Rep.  446.  testate,  it   has  been  held   thai   a  fo 

But  where  a  resident  of  Massachusetts  administrator    cannot    maintain    suci 

died  there,  possessing  a  bond  and  mortgage  action  where  his  domiciliary  law  prol 

executed  by  a  resident  of  South  Carolina,  him  from  so  doing.    Limekiller  tr.  H 

and  his  administrator  sold   and  assigned  bal  &  Si.  J,  R.  R.  Co,  33  Kan.  83;  s. 

the  securities  to  a  resident  of  South  Caro-  Am.  Rep.  C24.    And  in  Vawter  c.  Mis 

lina,  who  brought  suit  upon  them  there,  Pac  Ry.  Co.,  84  Mo.  679;  s.  c  54 

the  court  held  that  the  suit  was  not  main-  Rep.  105,  the  court  held  that  an  adn 

tainable.    Dial  v.  Gary,  14  S.  C.  573;  s.  c.,  trator  appointed  in  Missouri  cannot  1 

37  Am.  Rep.  737.  tain  an  action  for  the  death  <rf  his  intc 
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(4]  Suit  against  Administrator.  —  It  is  a  general  rule  that  a 
foreign  administrator  cannot  be  sued  out  of  his  own  forum.* 

If  a  creditor  of  the  estate  wishes  suit  to  be  brought  in  any 
foreign  country,  in  order  to  reach  the  assets  of  the  deceased  tes- 
tator or  intestate  situated  in  such  foreign  country,  it  will  be 
necessary  to  have  letters  of  administration  taken  out,  in  due  form, 
according  to  the  local  law,  before  the  suit  can  be  maintained,  be- 
cause the  executor  or  administrator  appointed  in  one  country  is 
not  liable  in  another,  and  has  no  positive  right  or  authority  over 
tbe  debts  or  assets  of  his  principal  in  such  foreign  country,  nor  is 
he  responsible  therefor." 

An  action  of  debt  will  not  lie  against  an  administrator  in  one 
State,  on  a  judgment  recovered  against  another  administrator  of 
the  same  intestate,  appointed  under  the  authority  of  another 
State." 

m  Knnas;  luch  action  being  allowed  by  R.  {Pa.)  389 ;  Evans  v.  Tatem,  9  Serg.  St 

iIk  KalnM  of  Kansas,  but  not  by  Ebat  of  R.  (Pa.)  252 ;  Bryon  v.  HcGec,  1  Wash.  C. 

MijsoarL  C.  337. 

Bg(  ;t  has  been  held  in  New  York  that  An  administrator  is  exclusively  bound 
ia  aciioD  may  be  maintained  there  bv  the  to  account  for  all  tbe  assets  which  he  re- 
pmonal  represeniativc  of  one  whose  death  ceives,  under  and  by  virtue  of  his  admin- 
mulled  from  an  injury  received  in  another  islralion,  to  the  proper  tribunals  of  the 
Siate.  through  the  negligence  of  the  dc'  government  from  which  he  derives  his 
ididint,  where  it  appears  that  the  laws  of  authority :  the  tribunals  of  other  Slates 
iKc  State  where  the  injury  was  received  have  no  right  to  interfere  with  him,  accord- 
were  similar  to  those  of  New  York,  giving  ing  to  the  lex  loci.  Vaughan  v.  Northup, 
to  the  personal  representative  a  right  of  15  Pel.  (U.  S.)  1 ;  s.  c,  5  Cr.  C.  C.  496. 
Klion  m  soch  case  ;  it  is  not  essential  that  An  administrator  of^an  intestate  who 
the  ilatDte  should  be  precisely  the  same,  resided  out  of  a  State,  by  letters  granted 
Leonard  v.  Columbia  meam  Navigation  in  the  place  of  his  domicile,  cannot  be 
Ci\,S4N.  Y.  48;  E.  c,  33  Am.  Rep.  491.  called  to  an  account  out  of  the  Sute  where 

Wheit  a  South  Carolina   railroad  was  his  letters  are  granted  for  assets  situated 


illowed  to  extend  its  road  into  Georgia,  on    in  that   jurisdiction.      Brownlee  v.  Lock- 
condition  that  all   the  claims    might    be    wood,  5  C.  E.  Gr.  (N.  J.)  239. 
ffought  in  the  Georgia  courts,  it  was  held       A  testator  domiciled  in  New  Jersey  pro- 
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a  South  Carolina  administrator  might  vided  that  advances  not  to  exceed  $200,000 

bring  salt  in  a  Georgia  court  to  recover  should  be  deducted  from  the  share  of  a 

ihc  penalty  provided  by  the  South  Carolina  son,  and   that   these   charges  should   not 

siiime,  for   the   killing  of    his   intestate,  affect  the  portions  of  other  children.    The 

Souih  Carolina  Railroad  Co.  v.  Nix,  68  testator   had   advanced   the  son  Ji20,ooo. 

<;i-  571.      And  where  a  Georgia  railroad  The  son  and  the  executor  were  domiciled 

company  ran  its  road   into  Alabama,  and  in  New  York,  and  a  large  part  oE  the  prop- 

tkre  killed  a  man,  it  was  held  that  the  erty  was  there.     The  son  sought  in  New 

'libama  administrator  might  bring  suit  in  York  court  10  compel  the  execu 

mreia.    Central  R.  R.  Co.  v.  Swim,  73  him  (3o,ooo.    The  other  childre 

a  oci.  Pending  a  decision,  the   execu 

McReai/.  McRea,  11  La.  575;  Fay  v.  the  New  Jersey  court  for  instruc 

iiiven,  3  Hetc.   (Mass.)  10^;  Boston  v.  the  court  held  that  the  son  should  be  en- 

Ikiylston,  2  Mass.  384 ;  Morrill  v.  Morrill,  joined  from  proceeding  in  the  New  York 

1  Allen  (Mass.),  132 ;  Chase  v.  Chase,  z  court,  and   that   the   executors  should  be 

.^llenfUass.),  loi  1  Brownkev.  Lockwood,  enjoined    from   making  further   payment, 

i  C.  E  Gr  (lo  N.  J.  Ch.)  243 ;  Vermilya  v.  until  the  condition  of  the  estate  should  be 

feaWT,  6  ^b.  (N    Y.)  433 ;  Vaughan  v.  more  fully  ascertained.    Hutton  v.  Hutton. 

IS  Pet.   (U.  S.)  1;  Caldwell  v.  40  N.  J.  Eq.  461. 

5  Blatchf.  C.  C.  501 ;  Attorney-  %  Story,  Confl. 

.lIot>e,3Clark&Finn.84;  s.  c„       8  Stacey  v.  Tt._ ,..  _-, 

r  Cromp  M.  &  R.  538;  Attorney-General  44;  McUan  v.  Meek,  18  How.  (U.  S.)  16; 

-llimond,  iCromp.  &Jer.356.     Compare  Meiklan  i^  Campbell,  24  Beav.  too;  Pres- 

McNamara  v.  Dwver.  7  Paige  Ch.  (N.  Y.)  ton  v.  Melville,  8  Clark  &  Finn.  i. 

-39'.  Sweiringen  --.  Pendleton,  4  Serg.  S:  A  decree   against  the  primary  adminis- 
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But  this  rule,  as  to  exemption  from  liability  to  suit,  does  not 
apply  where  funds  are  forwarded  by  a  domiciliary  administration 
to  an  agent  in  a  foreign  land,  to  pay  legatees  and  distributees.  In 
such  case  the  agent  may  be  compelled  to  pay  over  to  the  cestuis 
que  trust  without  setting  up  as  technical  defence  an  ancillar)'^ 
administration.^  And  where  an  administrator  goes  into  a  foreign 
country,  and  there,  by  collecting  debts  or  seizing  assets  belonging 
to  the  estate,  makes  himself  executor  de  son  torty  he  will  be  liable 
to  a  suit  in  that  jurisdiction  for  the  same.* 

And  where  an  administrator  has  been  sued  by  a  creditor  of  an 
estate,  and  has  come  in  and  made  a  defence,  he  cannot  be  com- 
pelled, after  summons  and  appearances,  to  take  out  new  letters 
and  enter  into  new  bond.' 

A  court  of  equity  has  jurisdiction  of  an  action  against  a  foreign 
executor  for  a  misapplication  of  the  trust  funds  which  have  come 
into  his  hands,^  although  the  trust  funds  were  received  abroad 
and  brought  into  the  jurisdiction  of  the  forum  ;  but  the  nature  and 
extent  of  his  liability  will  depend  upon  the  laws  of  the  country 
where  he  derived  his  authority  to  administer  the  assets.' 

trators  of  an  intestate,  in  a  suit  relative  to   in  the  foreign  State  or  country.    Swearin- 


the  succession  of  movable  property,  con-  gen's  Ex'rs  v.  Pendleton's  Ez'rs,  4  Serg. 

ducted  in  due  form,  and  between  proper  &  R.  (Pa.)  389,  392;  Evans  r.  Tatem,  9 

parties,  at  the  place  of  his  domicile  in  a  Serg.  &  R.  (Pa.)  2J2,  259;  Campbell  z: 

foreign  country,  is  conclusive  upon  a  sub-  Tousey,  7  Cow.  (N.  Y.)  €\ ;  Bryon  v.  Mc- 

sidiary  administrator  appointed  in  another  Gee,  2  Wash.  C.  C.  337.    Compare  Fay  v. 

State,  in  respect  to  the  rights  of  the  parties  Haven,  3  Met.  (Mass.)  109;  Davis  v.  Estey, 

which  were  therein  adjudicated.    Suarez  8  Pick.   (Mass.)  475;   Dawes  v.  Head,  3 

V.  New  York,  2  Sandf.  Ch.  (N.  Y.)  173.  Pick.  (Mass.)  128;  Boston  v.  Boylston,  2 

Jurisdiction  over  the  estate  of  a  dece-  Mass.  384;  Goodwin  v,  Jones,  3  Mass. 

dent  belongs  exclusively  to  the  forum  of  514;    Doolittle    v.    Lewis,  7  Johns.  Ch. 

the  domicile  where  the  assets  are  situate ;  (N.  Y.)  45,  57 ;  McRea's  AdmV  v,  McRea,. 

the  executor  of  a  deceased  executor  of  11  La.  571. 

such  decedent  is  not  accountable  in  another  4  Montalvan  v.  Clover,  32  Barb.  (N.Y.) 

jurisdiction ;  he  is  only  liable  to  an  admin-  190. 

istrator  de  bonis  twn.     Van  Dyke's  Appeal  The  ex  parte  settlement  of  an  adminis- 

(Pa.),  31  Leg.  Int.  69;  s.  c,  6  Leg.  Gaz.  70.  trator  is  ox\\y  prima  facie  correct,  and  par- 

1  See  Arthur  v,  Hughes,  4  Beav.  qo6.  ties  interested  may  file  a  bill  to  surcharge 

8  See  Campbell  v.  Tousey,  7  Cow.  (N.  Y.)  and  falsify  the  account  so  settled ;   and, 

64;  Taylor  z'.  Benham,  5  How.  (U-  S.)  233.  fraud  being  alleged,  it  is  immaterial  that 

8  Moss  V,  Rowland,  3  Bush  (Ky.),  505.  the  settlement  was  had  in  Ohio,  and  the 

It  has  been  held  that  where  an  adminis-  suit  brought  in  West  Virginia,  where  some 

trator  or  executor  goes  into  a  foreign  State,  of  the  parties  in  interest  and  the  adminis- 

and  there  collects  assets  which  he  carries  trator  live,  the  Ohio  administration  being 

into  the  State  where  he  was  appointed,  ancillary.    Leacht/.  Buckner,  19  W.  Va.  30. 

such  effects  and  assets  are  to  be  adminis-  5  McNamara  v.  Dwyer,  7    Paige    Ch. 

tered  and  accounted  for  as  home  assets  by  (N.  Y.)  2^9.    See  Brown  v.  Brown,  4  £dw. 

such  administrator  or  executor.    Evans  v,  Ch.  (N.  Y .)  343 ;  Gulick  v.  Gulick,  33  Barb. 

Tatem,9  Ser^.  &  R.  (Pa.)  252,  259;  Dow-  (N.  Y.)  92. 

dale's  Case,  6  Co.  47, 48 ;  s.  c,  Cro.  Jac.  55.  The  nature  and  extent  of  a  foreign  ad- 
It  has  been  held  by  some  American  ministrator's  liability  when  sued  in  Georgia, 
courts  that  where  a  foreign  administrator  depend  upon  the  laws  of  the  State  of  nis 
or  executor  comes  into  a  State  from  a  for-  appointment.  Hoskins  v,  Sheddon,  70  Ga. 
eign   State    or  country,  having    received.  528. 

assets  in  the  foreign  country,  he  is  liable  A  testator  domiciled  in  Connecticut  be- 
to  be  sued  in  such  State  on  account  of  such  queathed  a  legacy  to  his  grandson  S.  one 
assets,  although  he  may  not  have  taken  out  to  his  daughter,  and  the  residue  of  his  es- 
new  letters  of  administration  there,  and  tate  to  his  son  W.,  whom  he  appointed 
the  estate  has  not  been  positively  settled  executor.     W.  passed  his  accounts  before 
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And  an  executor  who,  pursuant  to  directions  in  the  will,  which 
the  testator  had  power  to  give,  sells  lands  in  trust  and  receives 
the  proceeds,  is  accountable  to  the  cestuis  que  trtist  in  the  same 
State  where  he  resides,  though  the  will  has  not  been  proved 
there.  ^ 

{p)  Suit  by  Non-resident  Widow  for  Allowance.  —  It  has  been 
held  that  the  widow  of  a  non-resident  intestate  may  sue  for  her 
year's  allowance  for  support  in  Georgia,  there  being  property  there, 
and  especially  if  there  are  no  debts  in  the  State  of  domicile ;  but 
the  amount  to  be  recovered  must  be  regulated  by  the  law  of  the 
State." 

d.  Primary  and  Ancillary  Administrations, — Where  there  are 
dilGFerent  administrations  granted  in  di£Ferent  countries,  that  which 
is  granted  in  the  country  where  the  testator  was  domiciled  at  the 
time  of  his  death,  will  be  regarded  as  the  principal  or  primary 
administration,  and  those  granted  in  other  States  as  auxiliary  or 
ancillary  administrations.  And  the  funds  collected  by  the  auxiliary 
or  ancillary  administrations,  after  the  local  administration  has  been 
completed,  will  be  transmitted  to  the  primary  administration  for 
distribution  to  the  legatees  and  distributees  of  the  estate.  But 
each  administration  is  said  to  be  especially  independent  of  the 
others;'  that  property  received  under  one,  cannot  be  sued  for 

the  probate  court  in  Connecticut.    At  the  which  she  afterwards  sold  to  G.    In  her 

testator's  decease,  and  at  the  commence-  accounting  before  the  surro^te  court  of 

ment  of  an  action  by  S.  to  enforce  payment  New  York,  M.  was  charged  with  the  notes, 

of  interest  on  his  legacy,  W.  resided  in  the  the  record  of  that  court  showing  that  she 

State  of  New  York ;  and  it  was  held  that  duly  save  bond  covering  the  same.    On  a 

the  courts  of  New  York  had  jurisdiction  of  bill  filed  in  Georgia  by  certain  distributees 

the  action.     BrojRrn  v.  Knapp,   17    Hun  to  set  aside  M.'s  deed  to  G.,  by  tracing  the 

(N.  Y.)»  160.  funds  of  the  estate  into  the  land,  it  was 

A  legatee  of  a  testator  who  died  a  resi-  held,  (i)  that  that  court  had  jurisdiction  to 

dent  of  England  may  maintain  in  South  administer  the  notes  according  to  the  New 

Carolina  a  suit  to  impeach  an  investment  York  law ;  (2)  that  the  record  of  that  court 

bv  the  executrix,  who  is  also  a  resident  of  was  admissible ;  (3)  that  the  bill  could  not 

Ensland,  and  who  has  had  the  will  proved  be  maintained  until  the  complainants  had 

both  in  Ensland  and  in  that  State,  provided  exhausted  their  remedy  in  that  court ;  and 

assets  of  the  estate  be  alleged  and  proved  (4)  that  G.,  an  innocent  purchaser  for  value, 

to  be  remaining  there.    Gravely  v.  Grave-  without  notice  of  the  complainant's  alleged 

ly,  20  S.  C.  93.  equity,  should  not  be  disturbed.    McNa- 

Where  A.  of    Mississippi  by  will   ap-  mara  v,  McNamara,  62  Ga.  20a 

pointed  B.  of  Virginia  trustee  of  a  legacy  1  Taylor  v.  Benham,  c  Hdw.  (U.  S.)  233. 

for  a  dauehter  and  her  children,  who  be-  8  Mitchell  v.  Word,  04  Ga.  20S. 

came  residents  of  Virginia,  it  was  held  that  Yet  it  has  been  held  that  the  provision 

they  could  maintain  a  suit  in  a  Virginia  of  the  North  Carolina  statute,  for  making 

court  against  B.'s  executors  to  hold  B.'s  an  allowance  from  a  decedent's  estate  to  the 

estate  responsible  for  a  breach  of  trust  com-  widow,  upon  application  by  her  "  to  a  justice 

mitted  by  B.  in  reference  to  the  estate  in  of  the  peace  of  the  township  in  which  the 

Mississippi,  notwithstanding  the  pendency  deceased  resided,  or  some  adjoining  town- 

of  a  suit  m  Mississippi,  brought  by  another  ship,"  does  not  apply  to  the  case  of  a 

of  A.'s  legatees  to  recover  a  legacy,  plain*  decedent  resident,  and  dying  in  another 

tiff  in  Virginia  suit  and  B.'s  executors  oeing  State,  although  havins  property  in  North 

parties  to  the  Mississippi  suit.    Davis  v,  Carolina,  and  although  the  widow  subse- 

Morriss,  76  Va.  21.  quently  moved  into  that  State.    Simpson's 

M.'s  intestate  died  in  New  York,  leaving  Adm'r  v.  Cureton  (N.  C),  2  S.  E.  Rep.  668  \ 

among  his  assets  notes  against  a  resident  Medlev  v,  Dunlap,  90  N.  C.  527. 

of  Georgia,  which  M.  settled  by  taking  of  3  Tnus,  it  has  been  held,  where  adminis- 

the  makers  a  house  and  lot  m  Atlanta,  trations  are  granted  to  different  persons  in 
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under  another,  although  for  the  time  locally  situated  within  tl 
jurisdiction  where  suit  is  brought.* 

differcDt  Stales,  that  a  jud^ent  obtaEned  a  decree  that  he  paj  over  SDch  unount 

against  vnc,  will   not  tuniish  a  right  of  the  complainant,  a  demojier  being  Gl 

action  against  the  olhecs,  so  far  as  to  afiect  to  Ibc  bill,  it  was  held,  that,  as  the  iolesb 

asut*  received  by  the  latter  in  favor  of  his  left    assets    both    in    New    York  ard 

own  admin  if  tral  ion.    Metiill  v.  New  Eng.  New  Jersey,  administration  was  rightful 

Mut.  Life  Ins.  Co,  loi  Mass.  241; ;  Ela  r.  grantul  in  both  Stales,  although  the  rig 

Edwards,   \x  Allen  (Mass.),  48;    Low  v.  of  saccession  to  the  personal  estate  was 

Bartlelt,  S  Alien  (Mass.),  259;  Brodie  v.  be  regolated  by  the  law  of  the  dmnid 

Bickin,  1    Rawle    (Pa.),   431;   Stacey  v.  Banta  f.  Muore,  2  McC.  (N.  J  )  97. 
'niTasher,6How.(U. 5. )44;Hilif. Tucker,       A  testator,  resident  in  Wisconsin,  die 

13  How.  (U.  S.)  453 ;  McLean  v.  Meek,  iS  died,  leaving  property  in  that  State,  ai 

How.  (U.S.)l6i  HackeycCoxclS  How.  land  in  Minnesota.    He  left  an  insane  w 

(U.  S.)  100.  resident  in  Wisconsin,  for  whom,  by  vi 

At»d  it  has  been  held,  that,  where  letters  be  made  provision.    Proceedings  were  : 

of  administration  on  the  same  estate  were  stituted  in  Wisconsin  to  compel  an  electi 

craniedin  Wisconsin  and  Indiana,  and  in  m  behalf  of   the  widow;  and  the  ox 

both,  the  inteKtaie  was  described  as  of  the  elected,  in  her  behalf,  to  take  under  t 

place  where  he  died,  which  was  in  Indiana,  will     After  the  commencement  of  the  pi 

a  judgment  against  the  Indiana  adminis-  cecdings  in  Wisconsin,  proceedingi  we 

tratoris  not  ty en  prima  facit  evidence  in  instituted   in    Minnesota;   and  bcloie  t 

an  action  against  the  Wisconsin  adminis-  election  was  made  in  Wisconsin,  the  pi 

tralor.     Price  v.  Mace,  47  Wis.  23.    See  bate  court  in   Minnesota  elected,  for  t 

Lowf.  Bartlett,8  Allen  (Mass.), 259;  Asp-  widow,  to  take  a^ainat  the  will.    Anapp< 

den  V.  Nixon,  4 'How.  (U.  S.)  467;  Stacey  was  taken,  the  effect  of  which  was  to  trai 

V.  Thrasher,  6H0W.  (U.  S.)  44.  fcr  the  cause  tothe  appellate  court  for  tr 

But  it  has  been  said.thal  if  a  testator,  by  den  "      -       ■•  ■  >■  ' 

will,  appoints  diSercnl  executors  in  differ-  are 

ent  Stales,  there  will  be  such  a  privily  be-  in  "fi  isconsin.     it  was  ncia  mat  mis  eu 

tween  them  that  a  judgment  against  one  tion  was   effectual  everywhere,  and  pi 

adminislr.itorinone  State,  may  be  evidence  eluded  a  different  election  in  Minneso 

against  another  in  a  different  Stale.     Hill  Washburn  v.  Van  Sleenwvk,  31  Minn.  3; 
I'. Tucker,i3Hov.{U.S.)45S;  distinguish-        Where    a   testatrix    died    domiciled 

ing  Aspdenii.  Nixon.  4  How.  (U- S.)  467.  Massachusetts,   and   named   an   eiecut 

And  it  would  seem  that  where  an  admin-  there,  and    one  in  New  York,  on  an  ; 

istratur  is  appointed  in  diHerent  States,  a  counting  by  the  New  York   executor, 

suit  against  him  in  one  Stale  will  also  be  was  held  that  the  surplus  assets  should 

binding  in  the  other.-    Merrill  v.  New  Eng-  transmitted  to  the  Massachusetts  execul' 

Mut.  Life  Ins.  Co.,  103  Mass.  245;  Ela  v.  but   that  a  question  as   to  whether  o 

Edwards,    13  Allen    (Mass.).  48,     Low  v.  claiming  a  legacy  was  entitled  thereto  l 

Bartletl.  8  Allen  (Mass.),  259;    Brodie  v.  der  the   Massachusells  statute  should. 

Bickley.  2  Kawlc  (Pa.),  431.  the  discretion  of  the  court,  be  determin 

Where  a  judgment  is  recovered  by  a  for.  in  New  York,  instead  of  remitting  the  ci 

eign  administrator  against  a  debtor  of  his  1  rove  rsy  to  Massachusetts.   Clarkv.Butli 

intestate,  it  will  not  form  a  foundation  for  4  Dem.  (N.  Y.)  378. 
an  action  by  an  ancillary  administrator  ap-       The  probate  court  of  Connecticut  d 

pointed    in    another    State.      Talmagc    v  charged  administrators  appointed  by  tb 

Chapel.  16  Mass.  71 ;  but  such  debt  being  court,  and  who  were  also  appointed  by  t 

merged  by  the  judgment,  and  thereby  be-  New  York  court  in  ancillary  proceeding 

commg  due  to  the  foreign  administrator  It  was    held    that    the  discharge  in   Cr 

personally,  in  his  own  right,  and  he  being  necticut  in  no  way  affected  the  liabilitv 

responsible  therefor  to  the  estate,  such  ad-  the  administrators  to  account  in  New  Vo 

mtnistratoT  can  maintain   a  personal  suit  for  property  received  by  them  there.    Dul 

'--'■■     -     —  V.  Smit>i.  1  Dem.  (N.  Y.)  202. 

1  Bo3tonv.Boylston,2Mass.  3S4;Goc 

amun  !•.  riicoiis.  5  ring.  N.  C.  208.  win  ».  Jones,  3  Mass.ji4;  Dawes o.  Bo 

J.,domicitedinNewJersey,d!edintestale,  ston,  o   Mass.   337;    Dawes   v.   Head, 

leaving  personal  property  there  and  in  New  Pick.  (Mass.)  12S-14S;  Banta  r.  Moore. 

York;  administration  was  granted  in  both  McC.(N.J.)  loi ;  Lynes  v.  Colej.  i  Re< 

States.    On  a  bill  Hied  by  the  administrator  (N.  Y.)  407  ;  Harvcyi'.  Richards,  i  Masc 

in  New  Jersey,  alleging  that  there  were  no  C.  C.  381 ;  Huthwaite  v.  Pbaire,  I  Man. 

debts,  and  praying  a  discovery  and  account  Gr.  159:  Jauncey  t>   S«aley,  I  Vem- 39 

of  Iheamountm  the  defendant's  hands,  and  Currie's  Adm'ri'.Bircham,  i  Dow.ARy.; 
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e.  Course  of  Distribution  in  Ancillary  Administration. — Whea 
the  funds  in  the  hands  of  the  ancillary  administrator  are  sufficient 
to  pay  alt  legitimate  claims  existing  in  the  jurisdiction  by  which 
such  administration  is  granted,  he  is  to  pay  such  debts  under  the 
direction  of  such  court,  settle  his  accounts  under  the  supervision 
of  said  court,  and  transmit  the  residuum,  if  any,  to  the  primary 
idministrator,  to  be  distributed  among  the  heirs  and  legatees.* 
The  ancillary  administrator  is  to  make  no  payments  except  under 
the  decree  oi  the  court  by  which  he  was  appointed,"  and  to  which 
he  is  exclusively  bound  to  account,' 

Where  there  has  been  an  ancillary  administrator  appointed,  by 
whom  the  assets  of  the  decedent  have  been  collected,  they  should 
not  be  transmitted  to  the  primary  administrator  so  long  as  there 
remain  unsatisfied  claimants  within  the  jurisdiction  of  the  ancil- 
lary administration;*  yet  the  court  having  jurisdiction  over  the 
ancillary  administration  may  order  it  to  pay  the  residuum  directly 
to  the  heirs  and  legatees  within  its  jurisdiction.* 

Where  the  estate  for  which  an  ancillary  administrator  has  been 
appointed  is  insolvent,  it  seems  that  the  assets  coming  into  the 
hands  of  such  ancillary  administrator  are  to  be  administered 
according  to  the  lex  loci  rei  sit<e^  and  where  there  is  any  conflict 
of  law  as  to  priority  of  payment  among  contesting  claimants,  the 
lex  rei  sita,  and  not  the  testator's  domiciliary  law,  is  to  govern  ; ' 

1  Wbeelock  v.  Pierce,  6  Cush.  (Mas 

1881  Fay  V.  Haven,  3  Met.  (Mass.)  109;  If  a  pers< 

IiIeililani'.CampbeU,l4Beav.  loo;  Preston  appointed  e 

r.  Melville,  8  Clark  &  Finti.  I.  Slate,  and  ancillary  letters  are  aiaogranted 

The  taw  of  the  place  of  ancillary  admin-  him  in  Massadiusetts.and  his  final  account, 

istntioa   governs  as   to   the  payment  of  showing  that  the  balance  in  his  hands  has 

debts  there,  but   the  distribution   among  been  paid  to  him  as  executor  under  his 

the  next  of  kin  or  legatees  is   made   ac-  appointment  in  the  other  State,  is  allowed 

cording  to  ibit  itx  domicilii  ;  and  a  decree  by  the   Massachusetts   probate  court,  the 

Mairnt  the  primary  administrator  of  the  supreme  court  thereof  has  no  jurisdiction 

domicile  is  conclusive  upon  the  ancillary  of  a  bill  to  construe  the  will,  and  martial 

idministrator.     Churchill    v.   Prescott,  3  and  distribute  the  estate.    Emery  f.  Batch- 

Bradf.  (N,  Y.)  333.  elder,  131  Mass.  452. 

In  case  of  an  ancillary  administration  in  4  See  Parker's  Appeal,  6i  Pa.  St.  478; 

Pennsylvania  of  the  estate  of  a  decedent  Porter  v.  Heydock,  6  Vt.  374;  Mackey  v. 

vhose   domicil  was   in   another   State  or  Coie,  18  How.  (LI,  S.)  loo. 

country,  the  orphans'  court,  after  having  An  estate  will  not  be  remitted  to  the  ad- 

-  idallls    -  ■    ■  ■  


11  lawful  claimants  on  the  funds,  who  ministrator  of  the  domicile  when  there  are 

re  residents  of  Pennsylvania,  must  direct  claimants   within  the  jurisdiction    of    the 

tbebalanc«  to  be  paid  to  the  administrator  ancillary  administration.     Appeal  of  Del 

of  the  domicile,  and  a  creditor  who  haa  Valle  (Pa.),  3  Cent,  Rep.  163. 

the  same  domicile  as  was  that  of  the  de-  »  Dawes  v.  Head,  3  Pick.  (Mass.)  145; 

cedent,  cannot  make  claim  to  the  fund  in  Carmichael  f.  Ray,  5  Ired.  [N.  C.)  Ch.3llS[ 

the  ancillary  jurisdiction,  but  must  resort  Mackey  v.  Coie,  iS   How.   (U.   S.)  looi 

to  that  of  his  domicile.    Barry's  Appeal,  Innet  v.  Mitchell,  4  Drew.  144 ;  s.  c.,  t  De 

SS  Pa.  St.  131.  G.  &  J.  413:    Meiklan  v.  Campbell,   14 

S  Dawes  v.  Head,  3  Pick.  (Mass.)  iz3 ;  Beav.  100. 

Rmkcr  V.  Omstead,  6  Pick.  (Mass.)  481;  6  See  Dunlap  v.  R(«ers,47  N.  H.  287; 

Jeimiwni'.  Hapgood,  10  Pick.  (Mass.)  77;  Canon  i>.  Gates,  64  ^  C.  115;  Dawes  v. 

Richards  o.  Dutcli,  8  Mass.  506;  Dawes  f.  Head.  3  Pick.  (Mass.)  llS;  Union  Bank  f. 

Boylslon,  9  Mass.  337;  Miner's  Estate,  3  Smith,  4  Cr.  C.  C,  11. 

Rawle(Pa.),3ia;  Wugban  f .  Northup,  15  7  Dawes  i'.  Head,  3  Pick-  (Mass.)  laS; 

Pm.(U.S.)  1;  Frestont-.  Melville,  8 Clark  Holmes  f.  Remsen,  10  Johns.  (N.  Y.)  a6s; 

k  Finn,  11.  Milne  v.  Moreton,  6  Binn.  (Pa.)  353;  Mil- 
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but  under  such  ancillary  administration  the  foreign  creditors  n 
be  entitled  to  prove  their  debts.^ 

It  has  been  held,  that,  in  order  to  enable  an  ancillary  admin 
trator  to  obtain  an  order  to  sell  real  estate  in  the  ancillary  jur 
diction,  it  is  not  necessary  for  him  to  show  that  the  personal  esta 
in  the  primary  administration  has  been  exhausted;  but  it  will 
sufficient  if  it  is  made  to  appear  that,  the  personal  estate  in  t 
domiciliary  administration  is  exhausted.* 

f.  Property  in  transitu  and  Ships  at  Sea.  —  It  has  been  said,  th 
when  property  at  the  time  of  the  death  of  the  testator  is  in 
foreign  country,  and  subsequent  returns  by  remittance  or  otbi 
wise  to  the  country  of  his  domicile,  such  property  will  be  und 
the  administration  of  the  domiciliary  administrator,^  althou, 
some  doubt  has  been  expressed  as  to  whether  the  personal  propei 
of  the  deceased  testator  or  intestate,  consisting  of  goods  situat 
in  a  foreign  country  at  the  time  of  his  death,  can  be  lawfully  d 
posed  of,  except  under  the  administration  granted  in  the  count 
where  they  are  situated  at  the  time ;  yet  it  has  been  said,  th. 
according  to  the  common  cause  of  commercial  business,  ships  a 
cargoes,  and  the  proceeds  thereof,  locally  situated  in  a  forei, 
country  at  the  time  of  the  death  of  the  owner,  always  proceed 
their  voyages,  and  return  to  the  home  port,  and  are  there  tak 
possession  of  and  administered  by  the  administrator  of  t)ic  fon 
domicilii;  and  that  such  administrator  is  bound  to  adminisi 
upon  them  as  part  of  the  funds  appropriately  in  his  hands.^  E 
where  there  is  a  primary  administrator  and  ancillary  administrate 
and  goods  are  in  transitu,  such  goods  are  to  be  charged  to  t 
administrator  who  first  reduces  them  to  possession.* 

g.  Conflict  betuieeti  Primary  and  Ancillary  Administrators.  — T 
domiciliary  administrator  and  the  ancillary  administrators  i 
independent  of  each  other ;  and  where  there  are  several  local 
ancillary  administrators,  the  commission  of  each  is  to  be  govern 
by  the  law  of  the   place  in  which  his  letters  are  granted;*  a 

ler's  etute,  1  Rawle  (Pa.),  311;  Harriion  U  accountable  for  such  assets.     Rant 

!■.  Slerry,  sCr.  (U.  S.)  iSb;  McEInoyle  v.  Hubbard,  4  Met.  (Mass.)  151;   Evare 

Cohen,  iiTet- (U.S.) 312;  Union  Bank w.  Taiem,  9  Sere.  4  K.  (Pa.)   iji;  V»n: 

Smith,  4Cr.  C.  C.  509;  Cook  i/.  Cregson,  v.  Barret,  5  Vt.  333;  Dowdafc's  Ca» 

3Drew.547;  Hansonii.Walker.TLJ.Ch.  Coke,  46b. 

13;;  Pardoz'.  Bingham,  L.  K.  6  Eq.  4S<|.  A  Freeman  f.  Fairlie,  3  Meriv.  24. 

1  Cook  V.  Giegson,  i  Drew,  lS£.  It  has  been  held  in  Massachosctti  I 

8  Rosenthal  v.  Rennick,  44  III.  zol.  where  an  administrator  was  appointed 

3  Story,  Confl.  L.  %  510.  a  probate  judn,  who  had  no  jurisdici 

4  Orcutt  V.  Orras,  3  Paige  Ch.  (N.  Y.)  from  a  want  of  domicile  on  the  part  of 
459;  Wens».  Miller,  45  111.  ^1;  Collins  decedent,  the  whole  proceedings  will 
V.  Bankhead,  i  Strobb.  (S.  C.)X  15.  void,  and  all  titles  passed  under  the  s 

5  Orcutt  V.  Orras,  3  Paige  Cb,  (N.  Y.)  null.  Holyokcf.  Haskins,  5  Hck.  (Mi 
4S9;  20;  s.  c.,  9  Pick.  (Mass.)  259. 

Thus,  it  has  been  held  that  where  a  Statutes  limiting  the  tirae  in  which 
domiciliary  administrator  during  his  ad-  appeal  may  be  taken  from  such  appc 
ministration  receives  assets  belonging  to  ments  have  been  passed  in  Massachas) 
the  estate,  which  at  the  lime  of  the  death  Maine,  and  other  States.  Record  n  H 
>ii  the  principal  were  in  a  foreign  land,  he  ard,  5S  Me.  115. 
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I'acfi  ancttlary  administrator  is  required  to  satisfy  in  full  the 
creditors  within  his  jurisdiction  before  transmitting  any  residuum 
lo  the  primary  administrator/  even  though  the  principal  adminis- 
tration be  insolvent,' 

Where  there  is  a  conflict  between  the  law  of  the  domicile  and 
the  law  of  the  situs,  as  to  priority  of  payment  in  cases  of  insol- 
vency of  the  estate,  the  law  of  the  situs  is  to  prevail ;'  because  in 
the  reciprocal  relations  of  administration,  each  State  is  sovereign 
within  its  own  limits,  and  each  is  foreign  so  far  as  concerns  the 
issues  to  the  other  States  of  tne  Union,* 

It  has  been  held  that  where  assets  which  have  been  reduced  to 
possession  by  a  foreign  administrator  find  their  way  into  another 
land,  the  administrator  of  the  estate  in  such  land  cannot  sei;e 
such  assets  either  by  attachment  or  by  suit  against  the  foreign 
administrator  who  has  reduced  them  to  possession.* 

Where  a  decree  has  been  rendered  in  favor  of  an  ancillary 
administrator  in  bis  own  forum,  finding  a  balance  due  to  him  from 
the  estate,  such  decree  is  not  conclusive  as  against  the  primary 
administration  in  the  forum  of  the  testator;*  and  it  has  been 
held  that  where  the  same  person  is  both  ancillary  and  primary 
administrator,  that  a  decree  in  his  favor  in  the  domiciliary  forum 
is  no  bar  to  the  suit  against  him  in  the  forum  of  the  ancillary 
administration. '' 

h.  Payment  of  Debts  to  Foreign  Administrator.  —  Since  the  ad- 
ministrator has  no  authority  to  act  outside  of  the  jurisdiction  in 
which  the  administration  is  granted,  it  has  been  held  by  the  English 
courts  that  the  payment  of  a  debt  to  a  foreign  administrator  will 
he  no  bar  to  a  suit  by  an  ancillary  administration  in  the  rei  situs, 

1  A|»wal    of   Del   Valle    (Pa.),  3  Cent,  z^;  Abbott  :'.  Coburn,  28  Vl.  (Ay,  Hill 

Rep.  163.  V.  Tucker,  13  How.  (U.  S.)  458 ;  McLean 

i  PjkIo  v.  Bingham.  L.  R.,  6  Eq.  485;  -u.  Meek,  18  How.  (U.  S.)  16. 

Cook  V.  Gregson,  2  Dcew.  23&  A  mortgage  upon  real  properly  in  Michi- 

Where  administration  has  been  granted  gan  belonging  to  a  person  who  dies  in  an- 

in  the  place  of  the   domicile  of  the  in-  other  Slate,  and  whose  estate  is  in  course 

leslate,  and  ancillary  administration  else-  oE  regular  and  valid  local   administration 

■here  for  the  purpose  of  collecting  debts,  in  Michigan,  may  not  be  sold  by  a  foreign 

if  Ihe  fund  in  the  hands  of  the  foreign  ad-  administrator  to  strangeis  :  the  title  theie- 

muiisiratoi  is  needed  for  the  purpose  of  to  is  in  the  local  administrator  for  purposes 

<1«   administration   in   the   place   of  the  of  administration,  and  he  alone  can  sue  on 

domicile,  the  mode  of  reaching  it  would  be  it,  or  assign  or  discharge  it  of  record.    Rey- 

10  reqaire  its  transmission  or  distribution,  nolds  v.  McMullen,  55  Mich.  56S ;  s.  c,  54 

liter  all  claims  against  the  foreign  admin-  Am.  Rep.  386. 

utralion  had  been  ascertained  or  settled.  An  administrator  appointed   at  the  de- 

Normand  v.  Grognard,  2  C.  E.  Gr.  (N.  J.)  ceased's  domicile  in  another  State  cannot 

)^  sue  for  a  debt  due  his  mtcsUte  in  Arkan- 

N,  C.  115;  Union  saa,  after  the  appointment  of  an  admiois- 

C.Jt.  tratorthere.  Gibsoni'. Ponder, 40 Atk.iqj. 

Met.  (Mass.)   109;  B  Dawes  v.  Head,  3  Pick.  (Mass.)  liS; 

ass.  343  {  Goodall  Harvey  v.  Richards,  i  Mason,  C.  C.  3S1 1 

88  ;   Brownlee  v.  Curtie  v.  Bircham,  i  Dow.  &  Ry.  3;. 

243;  Mothland:'.  8  Ela  i<.  Edwards,  13  Allen  (h{ass.),48; 

Wl)  1851  Sayref.  Brodie  z<.  Bickley,  2  Rawle  |Pa.),43i. 

P91  Porter  V.  Hey-  T  See  Aspden  v.  Nixon,  4  How.  (U.  5.) 

«  V.  Rogers,  16  Vt.  467, 
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should  one  afterwards  be  appointed ; '  but  it  is  held  in  the  Ui 
States  that  a  voluntary  payment  of  a  debt  to  a  foreign  adm 
trator,  which  he  may  lawfully  receive  under  that  administra 
when  there  is  no  domestic  administration,  is  a  good  discharg 
the  debt ; '  particularly  is  this  the  case  where  the  debt  is  paj 
at  the  domicile  of  the  deceased,  which  is  the  forum  of  the  prim 
administrator ; '  and  a  payment  made  to  a  foreign  administi 
under  decree  of  a  court  is  a  defence  to  a  suit  brought  on  the  s 
debt  by  a  domestic  administrator  afterwards  appointed.' 

Thus,  where  Q.  was  a  citizen  of  Tennessee,  and  died  in  Alab 
in  which  State  G.  took  out  letters  of  administration,  and  V 
Tennessee  there  paid  to  G.  a  debt  due  the  estate,  there  wer 
debts  due  in  Tennessee.  The  payment  was  included  in  G.'s 
account  in  Alabama.  Afterwards,  administration  was  taken 
by  E.  in  Tennessee,  and  it  was  held  that  E.  could  not  mail 
against  W.  an  action  for  the  debt  paid  by  W.  to  G.' 

Where  a  testator  has  property  in  a  foreign  State,  in  which  J 
there  are  no  creditors,  and  no  ancillary  administration  is  eithe 
up  or  called  for,  the  administrator  of  the  decedent's  domicile 
receive  such  debts.* 

2.  Foreign  Guardians.  —  a.  How  constituted.  —  It  has 
said  that  the  State  within  which  a  ward  is  domiciled  is  that  wl 
"in  interest  and  in  conscience,  is  charged  with  his  protectit 
and  that,  therefore,  on  general  principles,  it  is  the  law  of 
State  which  should  nominate  and  direct  the  guardian  of  such  vi 
and  that  the  guardian  thus  appointed  by  such  home  auth< 
should  have  control  of  his  ward's  estate  abroad  as  well  a 
home ; '  but  in  England  and  the  United  States  a  foreign  guar 

1  Attorney-General  v.  Dimond,  ■  Cromp.  131 ;  Chue  v.  Chaie,  z  Alien  (Mass.! 

&  Jer.  356;  Frciton  v.  Melville,  8  CUrk  &  Vemiilyi  v.  Bcatty,  6  Barb.  (N.  Y. 

Finn.  1,  l»,  14.  Brownlee  v.  Lockwood,  5  Gr.  (N,   I. 

S  Hooker  v.  Oltnstead,  6  Pick.  (Mass.)  Vaugban  i..  Northup,    15   Pel.  (O. 

,481;    Stevens  v.  Gaylord,    11    Mass.    256;  Caldwell  v.  Harding,  <  BlatchL  C.  C 

Shnltz  v.  Pulver,  j]  Paiee  Ch.  {N.  V.)  1M2  ;  Attorney-General  v.  Hope,  3  Clark  A 

Doolittle  V.  Lewis,  7  Johns.  Cb.  (N.  Y.)  S4;  s.  c,  i  Cromp.  M.&  R.  53S;  Att 

49;  Trecothick  v.  Austin,  4  Mason,  C.  C.  General  v.  Dimond,  I  Cromp.  A  Jei 

16;   Mackey   v.   Coxe,   iS   How.   {U.   S.)  rro.     See  Huthwaite  f.  Pbalre,  I   *' 


,164,16s;  Whyte  »..  Ro5e,3 

:   403 ;  Currie  ».  bircham,  I  Dow.  &  F 

the  debtor,  to  a  fnrcign  administrator,  is  no   Tyler  v.  Betl,  I  Keen.  S16;  : 


Payment  of  a   debt,  at  the  domicile  of  493 ;  Currie  v.  bircham,  I  Dow.  &  F 

afnreign     ■     ■   ■  -  ■  -'^  -.,_.- 

ill  by  an : 

qDcnll^  appointed   under  authority  ot   the  Caunti 


)  Wilkinsc.  Ellett,  loS  U.  S.  156. 
V.  Phaire,  I  "Man.  £Gr.  ijg."  6  Vatwhn  v.  Barret,  5  Vt.  333. 

But  an  administrator  sbould  not  be  per-       7  Sucb  is  the  uniform  practice  of 
enforce  the  collection  of  debts 
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as  in  the  case  of  foreign  administrators  and  executors,  is  not 
usually  pennitted  to  act  without  giving  bond  in  the  local  court ;  * 
and  it  has  even  been  held  that  a  foreign  guardian,  appointed  by 
the  court  of  the  domicile,  is  not  by  virtue  of  his  office  necessarily 
CDtitied  to  the  custody  of  his  ward  in  Massachusetts,  though  the 
court,  after  appointing  a  local  guardian,  may  decree  the  custody 
of  the  child  to  a  guardian  appointed  in  a  foreign  State.' 

b.  How  administered.  —  (\)-As  to  Person  of  Ward.  —  The  rights 
and  powers  of  guardians  are  considered  as  strictly  local,  and  they 
are  not  entitled  to  exercise  any  authority  over  the  person  or 
personal  property  of  their  wards  in  other  States ; '  and  the  same 
principle  has  recently  been  sustained  in  England.* 

Under  the  common-law  doctrine,  foreign  guardians  have  no 
rights  over  immovable  property  situated  in  other  countries :  such 
rights  are  "  deemed  to  be  strictly  territorial,  and  are  not  recog- 
nized as  having  any  influence  upon  property  in  other  countries, 
whose  systems  of  jurisprudence  embrace  different  regulation,  and 
require  different  duties  and  arrangements."  ' 

A  guardian  appointed  in  a  foreign  State,  and  giving  bond  there, 
is  not  bound  to  account  in  the  court  of  his  ward's  domicile  for 
funds  received  in  such  foreign  State.* 

Hcrtrat,!*.  29;  Stockman,  Decii.  Brabant,  W3,   340^   341;   McNunira  v.   Dwjer,   7 

iiJ,No.  6;BDu)1enoia,iL  p.  3;  Gand.  No  FaiBe  Cb.   (N.   V.)   sw,  341;   Morrill  v. 

^;  Pottinger,  %  61.  Dickey,  i  John.Ch.  (N.  Y.)  153;  Andrewft 

I(  i*  said  by  Sir  R.  PhillinioTe  (iv.  377]  v.  Herriot,  4  Cow.  (N.  Y.)  519. 

ilut  'whatcTeT  may  be  the  difference  in  Stoiy  Mys  that  "nt>  one  lias  ever  anp- 

tbc  pnitiTe  lawa  at  the  different  States,  poeed  that  a  euardian  appointed  tn  one 

vitlin^udta  the  mode  of  conititntinf!  a  State  of  this  Union,  bad  any  right  to  re- 

eurdian,  tbc  rule  of  international  comity  ceive  the  profits,  or  to  assume  the  posscs- 

lopenuiTely  demands  that  a  guardian,  duly  lion,  of   the  teal   estate  of   his  ward  in 

Mutitiited  according  to  the  laws'  <rf  the  another  State,  without  having  received  a 

domidle  of  the  ward,  should  be  recognized  due  appointment  from  the  pnndpal  tribu- 

UKidi  by  all  other  countries."    See  Nu-  nal   of   the  State   where   it    is  situated." 

Ent "'  Vetiera,  L.  R.  a  Eq.  704.  Story,  Conf.  L.  S  504. 

1  yo<iiw*s  Succesdon,  31  La.  An.  394;  Lord  Kames  says,  that,  according  to  the- 

Stephens*  Snoxsiion,  iq  La.  An.  4^  Scottish  doctrine,  it  is  of   no  importance 

A  gnanliaii,  who  has  been  appointed  in  in  what  country  curators  of  minors  are 

uotfiei  State,  and  given  bond  there,  is  not  chosen;  and  that  accordingly  a  choice  made 

t><><mdtoaccoDi]t,inthe  court  of  tbeward's  in  England  of  curators,  nhether  English 

domidle,  for  fands  received  in  such  other  or  Scotch,  will  be  held  effectual  in  Scoi- 

iviidictiotL    Smoot  v.  Bell,  3  Cr.  C.  C.  land;  butthattheauthorityof  anygnardian 

J4>  or  curator,  however  appointed  in  a  foreign 

■  Woodworth  v.  Spring,  4  Allen  (Hast.),  country,  is  not  understood  to  extend  to  any 

pi-  real  estate  in  Scotland,     i  Karnes,  Eq.  b. 

»  KrafI  V.  Wicker,  4  Gill   ft  J.  (Md.)  3,  ch.  8.  {  i,  p.  325;  Id..  §  4.  p.  348. 

131  lWaodwoitbv.Spring,4  Allen  {Mass.),  8  Riley  v.   Riley,  3   Day   (Conn.),  74; 

}t4;HorTetli'.Dickey,i  John.Ch.  (N.Y.)  Champlin  v.  Tilley,  3  Day  (Conn.),  103; 

■S3;HorTisoa'lCase,4Dum.ft  Eait,iS5;  Dangerfield  v.  Thurston,  zo  Martin  (La.), 

t-Cf  T.  R.  iSj;  Sill  p.  Worswick,  I   H.  133 ;  McRae  f.  McRae,  11  La.  J7 1 ;  Smoot 

BUck.  677,  68a.    Cam/are  Beattie  ti.  John-  v.  Bell,  3  Cr.  C,  C.  343.     See,  also,  Boston 

ttne,  I  Phill.  Ch.  17;  a.  &,  to  Clark  ft  v.  Boylston,  3  Mass.  3841   Pay  f.  Haven 

Rib.  43.  3  Met.  (Mass.)  109;  Morrill  i-.  Morrill,  l. 

1  Nogent  v.  Vetzera,  L.  R.  3  Eq.  704;  Allen   (Mass.),    133  ;  Chase  v.  Chase,   i 

Beattie  v.  Johnstone,  to  Clark  ft  Finn.  41,  Allen  (Mass.),  loi ;   Ex  farU  Picquet.  j 

"^■4S;  Stuart  v.  Moore,  4  L.  T.  N.  S.  Pick.   (Mass.)   6^;   Goodwin  v.   Jones,  3 

3t>;s.c9  H.L.Cas.463;  4  McQ.  I.  Mass.   514;    Borden  v.  Borden,   5   Mass. 

t  Kraft  V.  Wickey,  4  Gill  ft  J.  (Md.)  67  ;   Steven*   v.   Gaylord,    11   Mass.  zjiS; 
3  C.  of  L.— 43                                  657 
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(a)  Power  aver  Domicile  of  Ward. -^By  the  common  law  a 
guardian  has  no  right  to  change  the  domicile  of  his  ward,  except 
under  order  of  the  court.* 

It  is  said  that  the  law  of  succession  varies  so  much  in  the  dif- 
ferent States  of  the  Union,  that  the  power  to  arbitrarily  change 
succession  by  changing  the  minor's  domicile,  is  one  which  no 
guardian  should  possess.* 

(2)  As  to  Property  of  Ward.  —  (^  Personal  Property.  —  Since 
personal  or  movable  property  is  deemed  to  be  in  the  domicile  of 
the  owner,  the  law  of  such  domicile  will  govern  the  rights  and 
powers  of  guardians  appointed  in  foreign  countries,  and  regelate 
their  control  or  authority  over  the  property  of  their  wards  situ- 
ated in  other  countries,  to  the  same  extent  as  they  are  acknowl- 
edged by  the  law  of  the  domicile  of  the  ward.' 

(^)  Immovable  Property.-^ As  regards  real  estate,  the  rule  is, 
that  the  lex  rei  siUg  must  govern,  and  that  the  foreign  guardian 

Langdon  v.  Potter,  11  Mass.  313;  Glenn  domiciled  in  another  State,  for  his  child, 
V.  Smith,  2  Gill  &  J.  (Md.)  493;  Steams  v.  with  other  circumstances  indicating  a  de- 
Bvrnham,  5  GreenL  (Me.)  261 ;  Brownlee  v.  sire  that  the  child  should  reside  with  the 
Lockwood,  s  Gr.  (N.J.)  243;  Thompson  v.  guardian,  followed  bv  the  actual  removal 
Wilson,  2  N.  H.  291 ;  Campbell  v.  Tousey,  of  such  child  to  the  aomicile  of  the  guard- 
7  Cow.  (N.  V.)  64 ;  Holmes  v.  Remsen,  20  ian,  this  will  constitute  a  change  of  the 
Johns.  (N.Y.)  229^265;  Vermilyav.Beatty,  child's  domicile.  See  White  v.  Howard, 
0  Barb.  (N.  V.)  420 ;  Lawrence  v.  Law-  52  Barb.  (N.  Y.)  294. 
fence,  3  Barb.  Ch.  (N.  V.)  71 ;  Fenwick  v.  It  seems  that  a  mother  cannot  change 
Sears,  i  Cr.  (U.  S.)  259;  Dixon's  Ex'rs  v.  the  domicile  of  the  minor  children  of  her 
Ramsay's  Ez'rs,  3  Cr.  (U.  S.)  ^19,  323 ;  first  marriage,  by  taking  them  into  another 
Smith,  Adm'r,  v.  Union  Bank  of  George-  State  subsequent  to  her  second  marriage, 
town,  5  Pet  (U.  S.)  518;  Kerr  v.  Moon,  9  so  as  to  make  property  subject  to  the  laws 
Wh^.  (U.  S.)  ^5 ;  Armstrong  v.  Lear,  of  succession  and  distribution  of  such  other 
12  Wheat.  (U.  S.)  169;  Dickenson,  Adm'r,  State.  See  Johnson  v.  Copeland,  35  Ala. 
9.  McCraw,  4  Rand.  (Va.)  158;  Caldwell  q2i;  Freetown  v,  Taunton,  16  Mass.  52; 
V,  Harding,  5  Blatchf.  C.  C.  501 ;  Trecothick  Mears  v.  Sinclair,  i  W.  Va.  185. 
V.  Austin,  4  Mason,  C.  C.  16^  32 ;  Preston  But  a  change  of  the  domicile  of  her  chil- 
V,  Melville,  8  Clark  &  Finn,  i ;  Whyte  v.  dren  by  a  surviving  mother,  when  it  is 
Rose,  3  Q.  B.  498,  507 ;  Spratt  v.  Harris,  4  made  reasonably  and  in  good  faith,  will  be 
Ha^.  £cc.  405;  Pncev.  Dewhurst,  4  Myl.  sustained  by  the  English  and  American 
ft  Cr.  76 ;  L^e  v.  Verton,  Palmer,  163 ;  courts.  See  Holyoke  v,  Haskins,  5  Pick. 
Tourton  v.  Flower,  3  P.  Wms.  369,  370;  (Mass.)  20;  School  Directors  v.  James,  2 
Thome  v.  Watkins,  2  Ves.35;  Attorney-  Watts  &  S.  (Pa.)  568;  Potingertr.  Wight- 
General  v.Cockerell,  i  Price,  1^9 ;  Bum.  v,  man,  3  Meriv.  67. 

Cole,  Amb.  416;  Lowe  v*  Farlie,  2  Madd.  Continental  jurists  hold  that  the  minor's 
101 ;  Logan  v.  Farlie,  2  Sim.  &  S.  285 ;  domicile  is  fixed  by  the  father's  death,  and 
Attorney-General  v.  Bouwens,  4  Mees.  &  cannot  be  changed  during  the  minority  of 
W.  171,  192,  193;  Tyler  v.  Bell,  i  Keen,  the  infant  by  the  mother  or  guardian,  ex- 
826^  829;  s.  c  2  Myl.  &  Cr.  89^  I09|.  Com'  cept  by  act  of  law.  Bouhier,  en.  21,  No.  3; 
fare  McNamara  v,  Dwyer,  7  Paige  Ch.  /</.,  ch.  22,  No.  164;  BouUenois,  ii.  p.  69; 
|N.  Y.)  239;  Swearingen  v,  Pendleton,  4  Bar,  Priv.,  Int.  L.§3i;  Denisart,  Domidfe, 
Serg.  &  R.  (Pa.)  389 ;  Evans  v.  Tatem,  9  §  2 ;  Foelix,  i.  pp.  54,  55,  94. 
Serg.  &  R.  (Pa.)  252;  Bryan  v.  McGee,  2  8  Whart.,  Confl.  L.  §  42.  See  also  Rob- 
Wash.  C.  C,  3J7.  ertson,  Per.  Succ.  275,  n. 

1  School  Directors  v.  James,  2  Watts  &       8  Story,  Confl.  L.  500 ;  Whart,  Confl.  L. 
S.  (Pa.)  568;  Whar.,  Coiifl.  L.  §§  41,  42.   268. 

Compare  Cutts  v,  Haskins,  9  Mass.  543 ;  As  a  general  rule,  the  management  and 
Holyoke  v.  Haskins,  5  Pick.  (Mass.)  20 ;  investment,  by  a  guardian,  of  the  property 
Guier  v.  O'Daniel,  i  Binn.  (Pa.)  349,  n. ;  of  his  ward,  snouid  be  governed  by  the  law 
Pbtinger  v.  Wigfatman,  3  Meriv.  67.  of  the  State  of  the  domicile  of  the  ward. 

But  where  a  parent  domiciled  in  one   and  not  by  the  law  of  the  State  wherein 
State,  appoints  a  testamentary  guardian   the  guardian  has  been  appointed.    Lamar 
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can  have  no  authority  or  control  over  lands  situated  in  another 
State  without  the  sanction  of  the  local  court.  ^ 

c.  Lunatics. — Where  a  committee  has  been  appointed  for  a 
lunatic,  in  what  is  conceded  to  be  his  place  of  domicile,  it  seems 
such  committee  is  accountable  in  the  place  of  his  appointment  for 
fund  received  by  virtue  of  an  ancillary  appointment  in  another 
State ;  but  the  question  cannot  be  raised  in  a  suit  against  the 
surety  in  his  bond.* 

V,  Micon»  112  U.  S.  452;  s.  c,  114  U.  S.  ments   repeated  under  our  laws.     This 

218.  has  been  held  of  foreign  guardians, — 

Wharton  says,  that  as  to  personalty  a  Morrell  v.  Dickey,  I  John.  Ch.  Rep.  (N. 
foreign  guardian  may  *' at  least  make  him-  Y.)  153, — of  foreign  executors  and  ad- 
self  liable  on  his  bond  for  monev  received  ministrators.  i  John.  Ch.  Rep.  (N.  Y.) 
by  him  in  a  foreign  jurisdiction.  Whart.,  156;  Tourton  v.  flower,  3  P.  Wms.  369; 
Conf.  L.  §268.  See  also  United  States  Lee  v.  Bank  of  England,  3  Ves.  44; 
V,  Bender,  5  Cr.  C.  C.620;  United  States  Goodwin  v.  Jones,  3  Mass.  514;  Riley  z/. 
V,  Nichols,  4  Cr.  C.  C.  291.  R'ley,  3  Day  (Conn.),   74;   Fen  wick  v, 

1.  Kraft  t/.  Wickey,  4  Gill  &  J.  (Md.)  Adm'rs  of  Sears,  i  Cr.  C.  C.  259;  Dixon's 

332,  340.  341;  Morrell  v,  Dickey,  i  John.  Ex'rs  v.  Ramsay's  Ex'rs,  3  Cranch  C.  C. 

Ch.  (N.  Y.)  153;  Andrews  v.  Hemot.  4  319;  Doolittle  v.  Lewis,  7  John.  Ch.  Rep. 

Cow.  (N.  Y.)  529.  n.;  Brooke  v.  Potow-  (N.  Y.)45;  Williams  v.  Storrs,  6  Johns, 

mack  Co.,    i   Cr.    C.  C.  526.     Compare  Ch.  Rep.  (N.  Y.)  353;  Lewis  v.   McFar- 

McNamara  v.  Dwyer,  7  Paige  Ch.  (N.  land,  9  Cranch  C.   C.   159;  Langdon  v, 

Y.)  239.  241.  Potter,  II  Mass.  313;  Borden  v,  Borden, 

*' Administration  on  the  estate  of  Mi-  5  Mass.  67;  Stevens  v.  Gay  lord,  11  Mass. 
chael  Marck  having  been  granted  in  256;  Cutler  v.  Davenport,  i  Pick.  (Mass.) 
Baltimore  County,  the  orphans'  court  of  81;  Kerr  v.  Devisees  of  Moon,  9  Wheat, 
that  county  had  express  power  conferred  (U.  S.)  565;  Darby's  Lessee  v.  Mayer, 
upon  it  to  appoint  a  guardian  to  his  in-  10  Wheat.  (U.  S.)  465;  Admrs.  of  Dodge 
fant  children,  and  the  legality  and  con-  v.  Wetmore,  Bray  ton's  Rep.  92;  Lee  ?>. 
sequent  regularity  of  this  appointment  Havens,  Brayton's  Rep.  93. 
could  in  no  manner  be  afifected  by  the  "  It  appears  to  be  perfectly  well  settled 
fact  that  a  guardian  for  these  children  that  a  foreign  executor  or  administrator 
had  been  appointed  by  the  orphans'  cannot  maintain  a  suit  in  this  State  by 
court  of  York  County,  in  the  State  of  virtue  of  letters  testamentary  or  of  ad- 
Pennsylvania.  For  the  appointment  of  ministration  granted  abroad.  And  the 
a  guardian  granted  in  a  foreign  State  can  learned  and  very  distinguished  American 
have  no  extra-territorial  operation,  so  as  commentator  on  the  conflict  of  foreign 
to  oust  our  courts  of  their  jurisdiction  and  domestic  laws  is  evidently  of  the 
over  the  property  of  infants.  .  .  .  But  opinion  that  this  principle  extends  to 
it  is  supposed  that  the  determination  suits  brought  against  the  foreign  executor 
which  would  give  validity  to  the  guard-  or  administrator  to  recover  the  property 
ian's  appointment,  made  by  our  courts,  which  he  has  received  in  that  character, 
when  at  the  same  time  there  existed  a  Story's  Confl.  of  Laws,  422,  §§  513,  514. 
guardian  appointed  by  a  foreign  power,  I  have,  however,  after  a  careful  examin- 
would  produce  a  conflict  of  jurisdictions  ation  of  the  several  cases  referred  to  by 
prejudicial  to  the  interests  of  the  minor,  him,  not  been  able  to  find  any  one  in 
But  it  cannot  be  perceived  in  what  man-  which  it  has  been  directly  decided  that 
ner  this  result  is  to  be  produced.  The  the  remedy  against  an  executor  or  ad- 
control  of  the  person  of  the  ward  being  ministrator,  either  in  behalf  of  the  next 
with  the  foreign  jurisdiction,  cannot  be  of  kin  or  of  the  creditors,  is  necessarily 
disturbed  by  the  guardian  here;  on  the  confined  to  the  courts  of  the  country  in 
other  hand,  the  foreign  guardian  cannot  which  the  letters  testamentary  or  of  ad- 
interfere  with  the  management  and  con-  ministration  were  granted.  Indeed  to 
trol,  by  the  domestic  guardian,  of  the  suppose  such  was  the  law,  would  lead 
ward's  propeny.  Kraft  v,  Wickey,  4  to  the  conclusion  that  cases*  must  fre- 
Gill  &  J.  (Md.)  332,  340,  341.  But  per-  quentlv  exist  in  which  there  would  be  a 
sons  coming  en  autre  droits  under  the  total  failure  of  justice."  McNamara  v. 
appointment  of  foreign  laws,  cannot  be  Dwyer,  7  Paige  Ch.  (N.  Y.)  239,  241. 
parties.  To  entitle  them  to  be  received  8.  Commonwealth  v,  Rhoads,  37  Pa* 
a||  such,  they  must  have  their  appoint-  St.  60. 
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COVFVSIOV  OF  DEBTS  is  the  concurrence  of  two  adverse  rights 
the  same  thing  in  one  and  the  same  person.* 

Confusion  of  goods  takes  place  where  there  has  been  such  an 
intermixture  of  goods  owned  by  different  persons,  that  the  property 
of  each  can  no  longer  be  distinguished/^ 

COHTXrsiOV  OF  GOODS.    See  Accession,  Vol.  I.  p.  50. 

COVOBEOATIOV.  (See  also  Religious  Society.) — An  assem^ 
blage  or  union  of  persons  in  society  for  some  religious  purpose.* 

1.  Woods  V.  Ridley,  ii  Humph.  (Tenn.)  defines  as  above.     Runkel  v.  Winemiller 

198,  quoting  Story  on  Prom.  N.  sec.  439.  et  al.,  4  Har.  &  McH.  (Md.)  429. 

8.  Hesseltine  v.  Stockwell,  30  Me.  241.         In    refusing    an    application     for    an 

**  Confusion,  as  it  is  termed,  is  a  mix-  injunction,  restraining  the  defendants- 
ture  of  liquids,  as  wine  and  wine,  or  wine  from  occupying  the  pulpit  or  impeding 
and  honey,  or  melted  silver  and  gold,  the  complainants  from  celebrating  divine 
.  .  .  And  within  the  same  reason  is  the  worship  in  the  church  by  a  Baptist  minis- 
intermixture  of  money  or  coin  or  hay,  ter  in  regular  standing,  and  from  using 
that  forms  one  undistinguishable  mass,  or  interfering  with  the  temporalities  of  the 
.  .  .  But  the  placing  of  crockery,  china,  church,  the  Chancellor  Walworth  said: 
or  other  articles  resembling  each  other,  **  The  complainants  appear  to  have  acted 
on  the  same  shelf,  is  not  a  confusion  of  on  the  supposition  that  the  decision  of 
them,  within  the  meaning  of  the  law."  the  ecclesiastical  judicatory,  that  a  certain 
Treat  v.  Barber,  7  Conn.  280.  portion  of  the  members  of  the  Baptist 

**In  the  case  of  confusion  of  goods  church  in   Hartford  were  heterodox  in 

.  .  .  the  English  law  partly  agrees  with,  dpctrine  or  practice,  and  were  not  the 

and  partly  differs  from,  the  civil.     If  the  true  church,   must    have  a  legal  effect 

intermixture  be  by  consent,  I  apprehend  upon  the  incorporation  of  the  members 

that  in  both  laws  the  proprietors  have  an  of  this  religious  society.     But  I  appre- 

interest    in   common,   in   proportion   to  hend  that  in  this  they  have  overlooked 

their  respective  shares.     But  if  one  wil-  the  distinction   between   the  *  congrega- 

fully  intermixes  his  money,  corn,  or  hay  tion'  and  the  church  strictly  so-called, 

with  that  of  another  man,   without  his  which  comprises  only  a  part  of  the  *  con • 

approbation  or  knowledge,  or  casts  gold  gregation'  or  society.     The  church  con- 

in  like  manner  into  another's  melting-  sists  of  an  indefinite  number  of  persons, 

pot  or  crucible,  the  civil  law,  though  it  of  one  or  both  sexes,  who  have  made  a 

gives  the  sole  property  of  the  whole  to  public  profession  of  religion,  and  who 

him  who  has  not  interfered  in  the  mix-  are  associated  together  by  a  covenant  of 

ture,  yet  allows  a  satisfaction  to  the  other  church   fellowship,   for    the  purpose  of 

for  what  he  has  so  improvideotly  lost,  celebrating  the  Sacrament  and  watching 

But   our  law,   to  guard   against  fraud,  over  the  spiritual  welfare  of  each  other, 

gives  the  entire  property,   without  any  But  a  religious  society,  or   *  congrega- 

account,  to  him  whose  original  domain  tion,'  as  recognized  by  the  third  section 

is  invaded,  and  endeavored  to  be  rendered  of  the  statute  providing  for  the  incorpora- 

uncertain  without  his  own  ponsent."     2  tion   of  religious  societies  is,    with  us, 

Bl.  Com.  405.  what    is    usually    denominated    a    poll 

8.  On  a  motion  to  show  cause  why  a  parish,  in  some  of  the  neighboring  States, 
writ  of  mandamus  should  not  issue.  It  consists  of  a  voluntary  association  of 
commanding  the  defendants  to  restore  individuals  or  families,  united  for  the 
their  pastor  into  the  place  and  function  purpose  of  having  a  common  place  of 
of  minister  of  the  congregation  of  the  worship  and  to  provide  a  proper  teacher 
German  or  High  Dutch  Reformed  Chris-  to  instruct  them  in  religious  doctrines 
tian  church  in  Fredericktown,  the  court,  and  duties,  and  to  administer  the  ordi- 
Chase,  J.,  in  granting  the  mandamus^  nances  of  baptism,  etc.  Although  a 
held  that  the  court  had  jurisdiction  there-  church,  or  body  of  professing  Christians, 
in  both  because,  by  the  form  of  govern-  is  almost  uniformly  connected  with  such- 
ment  in  Maryland,  the  Christian  religion  a  society  or  'congregation,'  the  mem- 
is  the  established  religion,  and  also  bers  of  the  church  have  no  other  or 
because  of  the  temporal  rights  and  greater  rights  than  any  other  members 
emoluments  annexed  to  the  position,  of  the  society  who  statedly  attend  with 
these  emoluments  being  held  by  trustees  them  for  the  purposes  of  divine  worship, 
for  the  use  of  the  congregation,  whom  he  Over  the  church,  as  such,  the  legal  or 
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DeflniUoxi.           CONSANGUINITY— CONSCIENCE.  Oeflaition. 

COHHIVAHCB.    See  Divorce. 

CO VSAVGhu uk iT Y. — The  having  the  blood   of  some  common 
ancestor.* 

COVSCIEVCE. — ^That  sense  by  which  men  determine  whether  a 

thing  is  right  or  wrong.^ 

« 

temporal  tribunals  of  this  State  do  not  So  Wobdward,  C.  J.,  held  that  in 
profess  to  have  any  jurisdiction  what-  Pennsylvania^  under  the  Intestate  Act  of 
ever,  except  so  far  as  is  necessary  to  April  8,  1833,  the  next  of  kin  are  to  be 
protect  the  civil  rights  of  others,  and  10  ascertained  by  the  rules  of  ihe  civil  law, 
preserve  the  public  peace.  All  questions  saying:  **  Consanguinity  is  either  lineal 
relating  to  the  faith  and  practice  of  the  or  collateral.  Lineal  is  that  which  sub- 
church  and  its  members  belong  to  the  sists  between  persons  of  whom  one  is 
church  judicatory  to  which  they  have  descended  in  a  right  line  from  the  other, 
voluntarily  subjected  themselves.  But,  Every  generation  in  this  direct  lineal 
as  a  general  principle,  those  ecclesiastical  consanguinity  constitutes  a  degree. 
judicatories  cannot  interfere  with  the  Collateral  consanguinity  is  that  which 
temporal  concerns  of  the  *  congrega*  subsists  between  persons  who  lineally 
tion  or  society,  with  which  the  church  descend  from  the  same  ancestor  who  is 
or  the  members  thereof  are  connected,  the  x/f/;^/ or  root,  but  who  do  not  descend 
It  follows,  from  this  view  of  the  subject,  the  one  from  the  other."  McDowell  v, 
that  these  defendants,  although  they  may  Addams,  45  Pa.  St.  430. 
have  been  rightfully  excluded  from  the  Conaangiiiiiity  and  Aillnity  Diftiii- 
communion  and  fellowship  of  the  Baptist  gnished. — in  dissenting  from  the  general 
Church,  on  account  of  anti-Sabbatarian-  opinion  of  the  court  that  a  father-in-law 
ism,  or  some  other  heresy,  as  suggested  is  a  competent  witness,  under  the  Civ. 
by  the  complainants'  counsel,  yet  they  Code,  312  Art.  248,  which  declares  *'  that 
may  still  not  only  be  legal  voters  as  all  persons  above  14  years  of  age,  free, 
members  of  the  *  congregation*  or  of  a  sound  mind,  and  not  rendered 
society,  but  they  may  be  elected  trus-  infamous,  may  be  witnesses  of  any  fact 
tees,  and  have  the  management  of  the  .  .  .  provided  that  the  husband  cannot 
temporal  concerns  of  the  "  congrega-  be  a  witness  for  or  against  the  wife,  nor 
tion."  Baptist  Church  in  Hartford  v,  the  wife  for  or  against  the  husband. 
Wiiherell.  3  Paige  Ch.  (N.  Y.)  296.  Neither  can  ascendants  with  respect  to 

So  in  Roberson  v.  Bullions,  9  Barb,  their  descendants,  nor  descendants  with 

(N.  Y.)  64.    Hand,  J.,  said:     ''But  as  respect  to  their  ascendants."   Martin,  J., 

used  in  this  statute,  a  'congregation'  is  said:  "Consanguinity  is  the  basis  of  the 

an  assembly  met,  or  a  body  of  persons  laws  which  regulate  the  degrees  between 

who  usually  meet,  in  some  stated  place  which  marriage  is  forbidden,  the  rules  of 

for  the  worship  of  God  and   religious  succession  and  tutorship,  the  recusation 

instruction,  and  may  or  may  not  include  of  judges,  and  the  admission  or  rejection 

a  church   or  spiritual  body.      And   the  of  persons  who  are  offered  as  witnesses, 

same  may  be  said  of  the  term  '  religious  Affinity  is  the  basis  of  the  same  laws, 

society' used  in  the  same  connection  in  with  the  exception  of  those  which  regulate 

the  third  section.     The  church,  congrega-  succession."    Bernard    v,   Vignaud,    10 

tion,  or  society  must,  to  organize,  have  Martin  (La.),  478. 

stated  'divine,  worship.' for  the  electors  In  New   York  it  has  been  held  that 

must  have  attended  the  same  to  const!-  degrees  of  affinity  are  computed  in  the 

tute  them  such  by  the  third  and  seventh  same  way  as  those  of  consanguinity,  and 

sections."  that  therefore  a  judge  whose  wife  is  the 

Congregation  Hot  for  Beligioos  Wor-  aunt  of  the  wife  of  one  of  the  parties  to  a 

ship. — See  Assemble;  Camp-meeting.  cause  cannot  sit  at  the  trial  of  the  cause, 

1.  Blodget  V.  Brinsmaid,  9  Vt.  30.  under  the  i6th  section  of  chap.  50  of  the 

In  holding  that,  by  the  civil  law,  the  Digest,  which  declares  that  *'No  judge 

rules  of  which  are  to  be  used  in  deter-  of  the  circuit  court,  etc.,  shall  sit  on  the 

mining  who  are  the   next  of   kin,   the  determination  of  any  cause  or  proceeding 

grandfather  of  the  decedent  is  in   the  in  which  he  is  interested  or  related  to 

second  degree,  and  the  aunt  in  the  third,  either  party,  within  the  fourth  degree  of 

the    court,    Bradford,    surrogate,    said:  consanguinity  or  affinity,  or  shall  have 

* '  *  Consanguinity '  is  the  connection  or  re-  been  counsel  without  consent  of  parties." 

lation  of  persons  descended  from  the  same  Kelly  v,  Neely,  Judge,  etc.,  12  Ark.  667. 

stock  or  common  ancestor."    Sweezeyz^.  2.  Conioienoe    and    Frinoiple     Diitln- 

Wiiles,  I  Bradford  Surr.  R.  (N.  Y.)  495-  guiilied. — Where  a  juror  in  a  capital  case- 
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Definition. 


CONSCIO  US^CONSENT. 


Definition. 


COVSCIOVS. — Having  a  knowledge  of  anything,  in  a  way  to 
enable  an  opinion  to  be  formed  of  its  character.^  ' 

COVSEVT,  in  Criminal  Law.  (See  the  particular  criminal 
titles  for  the  application  to  special  crimes.) — No  act  shall  be 
deemed  a  crime  if  done  with  the  consent  of  the  party  injured,  un- 
less it  be  committed  in  public,  and  is  likely  to  provoke  a  breach 
of  the  peace,  or  tends  to  the  injury  of  a  third  party ;  provided  no 
consent  can  be  given  which  will  deprive  the  consenter  of  any  in- 
alienable right.* 

was  asked  if  he  entertained  such  con-  what  he  conscientiously  believes  to  be 
scientious  opinions  as  would  preclude  right."  People  v.  Stewart,  7  Cal.  14a 
him  from  finding  the  defendant  guilty,  1.  Gonioious  of  what  he  !■  Doing  —A 
when  the  offence  charged  was  punishable  charge  of  the  lower  court  as  follows:  "  If 
with  death,  to  which  he  answered  that  he  he  (the  prisoner)  had  power  x>f  mind 
was  opposed  to  capital  punishment  on  enough  to  be  conscious  of  what  be  was 
principle;  it  was  held  error  to  sustain  doing  at  the  time,  then  he  was  responsi- 
the  challenge  on  such  answer,  the  court,  ble  to  the  law  for  that  act,"  was  held  001 
Murray,  C.J.,  saying:  **  There  is  an  im-  to  be  error,  the  court,  Agnew,  C.J.,  say- 
portant  difference  between  conscience  ing:  "  It  is  contended  this  language  was 
and  principle.  Conscience  is  defined  by  incorrect,  and  was  liable  to  mislead  the 
Webster  to  be  *  internal  or  self-knowl-  jury,  because  the  prisoner  might  be  con- 
edge,  or  judgment  of  right  and  wrong,  or  scions  of  what  act  he  was  doing,  and  yet. 
the  faculty,  power,  or  principle  within  us,  in  consequence  of  mental  disability  or 
which  decides  on  the  lawfulness  or  unlaw-  disease,  be  incapable  of  refraining  from 
fulness  of  our  own  actions  or  affections,  its  commission.     But  the  charge  has  a 


and  instantly  approves  or  condemns 
them;  conscience  is  called  by  some  writ- 
ers the  moral  sense,  and  considered  as 
an  original  faculty  of  our  nature.'  Prin- 
ciple he  also  defines  to  be,  in  a  general 
sense,  'the  cause,  source,  or  origin  of 
anything;  that  from  which  a  thing  pro- 
ceeds, as  the  principle  of  motion,  the 
principles  of  action ;  ground  foundation, 
that  which  supports  an  assertion,  an  ac- 
tion, or  a  series  of  actions,  or  of  reason- 
ing; a  general  truth;  a  law  comprehend- 
ing many  subordinate  truths,  as  the 
principles  of  morality,  of  law,  of  govern- 
menty  etc'  In  the  language  of  the 
learned  counsel  for  the  appellant,  *  the 


plain  English  meaning,  referring  to  the 
nature  of  the  act,  and  when  taken  in  con 
nection  with  other  parts  of  the  charge, 
this  portion  is  not  susceptible  of  miscoo* 
stniction.  All  the  judge  said  referred 
plainly  not  to  the  mere  act,  but  to  the 
prisoner's  consciousness  of  what  be  did 
as  a  crime.  The  phrase  *  conscious  of 
what  he  was  doing'  is  idiomatic,  and  is 
understood  to  mean  the  real  nature  and 
true  character  of  the  act  as  a  crime,  and 
not  to  the  mere  act  itself.  As  used  by 
the  judge  in  connection  with  what  else  he 
said,  it  was  not  contradictory  or  mislead- 
ing. A  memorable  instance  of  this  idio- 
matic use  of  the  word  *  what '  is  found  in 


one  is  the  result  of  judgment,  is  tested  the  language  of  our  Saviour  on  the  cross, 

by  reason,  defended   by  argument,  and  when  He  said  '  Father,  forgive  them;  for 

yields  to   the  decision  of  an  intelligent  they  know  not  what  they  do! '    Clearlr 

mind.     The  other  springs  from  some  in-  the  Jews  knew  well  that  they  were  cruci- 

ternal  source  of  self-knowledge,  which  fying  Jesus,  but  their  darkened  minds 

acknowledges  no  superior,  bows   to  no  were  unconscious  of  the  great  crime  they 

authority,   yields  to   no  demonstration,  were  committing."     Brown  v.  Com.,  1% 


and  is  governed  by  no  law;  it  ignores 
reason,  defies  argument,  and  is  unac- 
countable and  irresponsible  to  all  human 
tests  and  standards:  it  is  a  law  unto  it- 
self, and  its  scruples  and  its  teachings 
are  not  amenable  to  human  tribunals, 
but  rests  alone  with  its  possessor  and 
his  God.'  All  writers  on  moral  philoso- 
phy make  this  same  distinction.     In  fact. 


Pa.  St.  122. 

2.  Desty's  Cr.  L.  S  33.  See  R.  r. 
Wollaston,  26  L.  T.  N.  S.  403;  People 
V,  Dohring,  59  N.  Y.  374;  People  r-. 
Bransby,  32  N.  Y.  525;  Sute  v.  Beck,  i 
Hill  (S.  Car.),  363;  s.  c.  26  Am.  Dec. 
190;  State  V.  Matthews,  20  Mo.  55; 
Smith  V.  State,  12  Ohio  St.  466;  Hull  :. 
State,  22  Wis.  553;  Sute  t-.  Moon.  \\ 
Wis.    684;     Dodge    ?».    Brittain,  Meigr> 


in  very  many  cases  conscience  and  prin- 
ciple have  no  connection  whatever,  and     (Tcnn.),    34:   Wilson   v.    State,  45  Tex 
a  man  may  be  opposed  on  principle  to    76;  R.  v.  Dead,  2  C.  &  K.  957;  R.  :* 


Binks.  8C.  A  P.  574;  R.  :■.  Meredith.  S 
C  &  P.  SS9:  R-  ?.  Martin.  3  MoodyC.  C. 
xiy.  B.  B.  Wollaston,  a6  L.  T.  R.  403. 

DclaUiMi.— To  will  or  to  consent  is 
an  operadon  of  the  mind,  and  implies 
positive  mentAl  action,  and  when  these 
wunls  are  used  as  the  ground  of  respon- 
sibility for  any  given  act,  their  meaning 
is  Uie  same,  tl  is  the  gue  anime  of  the 
act.  Consenting  is  to  be  willing,  as  a 
condition  of  the  mind. 

tit.    Pollock,  in   his   recent   work   on 
Tons. 
Ilm 

ml  excused  by  consent  or  assent  if  it 
iias  no  reasonable  object.  Thus  if  a 
min  licenses  another  to  beat  him.  not 
only  does  this  not  prevent  the  assault 
from  beina  a  punishable  offence,  but  the 
better  opinion  is  that  it  does  noi  deprive 
the  party  beaten  o(  his  right  of  action. 
On  this  principle  prize- fights  and  the 
like  'are  unlawfiil  even  when  entered 
into  by  agreement  and  without  aniter 
Of  mutual  ill-will.*  'Whenever  two 
person  go  out  to  strike  each  other,  and 
do  so,  each  is  guilty  of  an  assault.' 
The  reason  is  said  [o  be  that  such  acts 
are  against  the  peace,  or  tend  to  breaches 
of  the  peace.  But  inasmuch  as  even  the 
slightest  direct  application  of  force,  if 
not  justified,  was  in  the  language  of 
pleading  xH  tl  armii  and  contra  pactm, 
something  more  than  usual  must  be 
meant  by  this  expression.  The  distinc- 
tion seems  to  be  that  agreement' will  not 
justify  tbe  wilful  causing  or  endeavoring 
10  cause  appreciable  bodily  barm  for  the 
mere  pleasure  of  the  parlies  or  others. 
Boiing  with  properly  padded  gloves  is 
lawful,  because  in  the  usual  course  of 
(bingt  harmless.  Fighting  with  the 
bare  fist  is  not.  Football  is  a  lawful 
pastime,  though  many  kicks  arc  given 
and  taken  in  it:  a  kicking  match  is  nnt. 
Single  stick  or  playing  with  blunt  sabres 
in  the  accustomed  manner  is  lawful,  be- 
cause the  players  mean  no  hurt  to  one 
another,  and  take  such  order  by  the  use 
of  masks  and  pads  that  no  hurt  worth 
speaking  of  is  likely.  A  duel  with  sharp 
iwards  after  the  manner  of  German  stu- 
dents is  not  lawful,  though  there  be  no 
personal  enmity  between  the  men,  and 
iboDgh  the  conditions  be  such  as  to  ex- 
clude danger  to  life  or  limb.  It  seems 
to  be  what  is  called  a  question  of  mixed 
law  and  fact  whether  a  particular  action 

real  hurt  that  consent  or  assent  will  not 
justify  it.  Neglect  of  usual  precau- 
tions in  any  pastime  known  to  involve 
danger  would  be  evidence  of  wrongful 
■    "  not  conclusive  evidence. 


ENT.  "  Yoitntl  Hon  Ht  I^jnri*.' 

"This  question  was  incidentally  con- 
sidered by  several  of  the  judges  in  the 
recent  case  of  R.  :..  Coney.  8  jj.  B.  D. 
534.  where  the  majority  of  the  court  held 
that  mere  voluntary  presence  at  an  un- 
lawful light  is  not  necessarily  punishable 
as  taking  part  in  an  assault,  hut  there 
was  no  difference  of  opinion  as  to  a  prize- 
fight being  unlawful,  or  all  persons  actu- 
ally aiding  and  abetting  therein  being 
guilty  of  assault,  notwitbsunding  that 
the  principals  fight  by  mutual  consent. 
The  court  had  not.  of  course,  to  decide 
anything  as  to  civil  liability,  but  some 
passages  in  the  judgments  are  material. 
Cave,  J.,  said:  'The  true  view  is,  1 
think,  that  a  blow  struck  in  anger,  or 
which  \%  likely  or  is  intended  to  do  cor- 
poral hurt,  is  an  assault,  but  that  a  blow 
struck  in  sport,  and  not  likely  nor  in- 
tended to  cause  bodily  harm,  is  not 
an  assault,  and  that,  an  assault  being  a 
breach  of  the  peace  and  unlawful,  the 
consent  of  the  person  struck  is  immate- 
rial. If  this  view  is  correct,  a  blow  struck 
in  a  prize  tight  is  clearly  an  assault;  but 
playing  with  single-sticks  or  wrestling  do 
not  involve  an  assault,  nor  does  boxing 
with  gloves  in  the  ordinary  way.' 
Stephen.  J.,  said:  'When  one  person  is 
indicted  lor  inflicting  personal  injury 
upon  another,  the  consent  of  the  person 
who  sustains  the  injury  is  no  defence  to 
the  person  who  inflicls  the  injury,  if  the 
injury  is  of  such  a  nature,  or  is  inflicted 
under  such  circumstances,  that  its  inflic-' 
lion  is  injurious  to  the  public  as  well  as 
to  the  person  injured,  ,  .  In  cases  where 
life  and  limb  are  exposed  to  no  serious 
danger  in  the  common  course  of  things, 
I  think  that  consent  is  a  defence  to  a 
charge  of  assault,  even  when  consider- 
able force  is  used,  as  for  instance  in 
cases  of  wrestling,  single-stick,  sparring 
wiih  gloves,  football,  and  the  like;  but 
in  all  cases  the  question  whether  con- 
sent does  or  does  not  take  from  the  ap- 
plication of  farce  to  another  its  illegal 
character  is  a  question  of  degree  depend- 
ing upon  circumstances.'  These  opin- 
ions seems  equally  applicable  to  the  rule 
of  civil  responsibility. 

Extended  Heanlng  of  ' '  VolnU  Hon  Tit 

I^)IUia."^"  Trials  of  strength  and  skill 
in  such  pastimes  as  those  above  men- 
tioned afford,  when  carried  on  within 
lawful  bounds,  the  best  iilusltation  of 
the  principle  by  which  the  maxim  voUnti 
noH  fit  injuria  is  enlarged  beyond  its 
literal  meaning.  A  man  cannot  com- 
plain of  harm  (within  the  limits  we  have 
mentioned)  to  the  chances  of  which  be 
has  exposed  himself  with  knowledge  ar..j 
of   his   free-will.     Thus   in   the   case  of 


"  Talati  Vn  Fit  I^jnrlB." 


CONSENT. 


The  consenter  must  be  capable  of  giving  consent.* 


two  men  fencing  or  playing  at  lingle- 
stick,  veUnIi  nen  fit  injuria  would  be  aS' 
signed  by  mosi  lawyers  as  ihe  govern- 
ing rule,  yet  the  words  must  be  forced. 
It  is  nol  Ihe  will  of  one  player  that  the 
ottaer  should  bit  him;  his  object  is  lo  be 
hit  as  seldom  as  possible.  But  he  is 
content  that  the  other  shall  hit  him  as 
much  as  by  fair-pUy  he  can;  and  in  that 

sense  tlie  striking  is  not  against  his  will,  stooa.  ana  me  [acis  as  tncy  cam 
Therefore  Ihe  '  assault '  of  the  school  of  the  court,  it  was  well  decided, 
arms  is  no  assault  in  law.  Still  less  is  point  of  negligence  was  express 
there  an  actual  consent  if  the  fact  is  an  by  the  pleadings,  the  decision  i 
accident,   not   a   necessary   incident,   of     thority  that   if   a   man   goes  ou 


there,  and  was  shot  by  a  spi 
could  not  recover.  The  maxia 
non  fii  injuria  was  expressly  be 
cable:  'he  voluntarily  exposes 
to  the  mischief  which  has  ha 
The  case  gave  rise  to  much  p 
citemeni,  and  ted  to  an  alieralio 
law,  but  il  has  not  been  doubtei 
sequent  a 


things,  he  must  take  the  risk  as 
it.  And  this  appears  to  be  mate 
regard  to  the  attempt  made  by 
table  authorities,  and  noticed  a 
bring  under  this  principle  the 
excuse  and  by  reason  of  li 


playei 
spectator  is  slruclt  by  the  ball.  I  i 
pose  il  has  never  occurred  lo  any 
that  legal  wrong  is  dune  by  such  an 
cidenl  even  to  a  spectator  who  is  taking 
no  part  in  the  game.      So  if  two  men  are 

fencing,  and  one  of  Ihe  foils  breaks,  and  dent."  Holmes  v.  Maiber,  L.  B 
the  broken  end,  being  thrown  off  with  at  p.  267;  Rylands  v.  Fletcher, 
some  force,  hils  a  bystander,  no  wrong  Ex.  at  p,  287. 
is  done  (o  him.  Such,  too,  is  the  case  pnt  1.  i  What.  Cr.  L.  (91b  Ed.; 
in  the  Indian  Penal  Code  of  a  man  who  Hadden  v.  People,  35  N.  Y.  373 
stands  near  another  cutting  wood  with  a  laiana  PerMiu. — i  Wbar.  Cr. 
hatcbet,  and  Is  struck  by  Ihe  head  flying     Ed.)  g  146. 

off.     Il  may  be  said  Ihat  these  examples         On   an   indictment    for    rape, 
are  trivial.     They  are  so,  and  for  Ihat     proved  that  the  prosecutrix 
reason   appropriate.      They   show 
the  principle  is  constantly  at  work, 
that  we  find  little  about  it  in  out  b 
just  because  it  is  unquestioned  in  1 


s  well  ai 


in  lav 


old.  and  that  ei 
she  was  six  weeks  old  she  was  b 
wrong  ^n  her  mind;  that  she  wj 
capable  of  understanding  anyth 


Bdfttiini  of  theta  OHaa  to  Inavitabla 
Aoddant.— "  Many  cases  of  this  kind 
seem  to  fall  as  naturally  under  the  ex- 
ception of  inevitable  accident,  if  Ihat  ex- 
ception is  allowed  10  the  extent  con- 
tended for  above.     But  there 


r,  but  il 


I  she  c< 


.  Ibis 


:   thi 


plaintiff  has  voluntarily  put  himself 
the  way  of  risk  Ihe  defend'  ' 
bound  10  disprove  neglige n 
choose  to  stand  near  a  man  using  an  axe. 
he  may  be  a  good  woodman  or  not;  but 
]  cannot  (it  is  submilled)  complain  of  an 
accidem  because  a  more  skilled  wood- 
man might  have  avoided  it.  A  man 
dealing  with  explosives  is  bound,  as  re- 
gards bis  neighbor's  properly,  lo  dili- 
fence  and  more  than  diligence.  But  if 
go  and  waicb  a  firework-maker  for  my 
own  amusement,  and  the  shop  is  blown 
up.  it  seems  I  shall  have  no  cause  of 
action,  even  if  he  was  handling  his  ma- 
terials unskilfully.  This,  or  even  more, 
is  implied  in  the  decision  in  Ilott  v. 
Wilkes.  3  B.  &  Aid.  304,  where  it  was 
held  that  one  who  trespassed  in  a  wood, 
having  notice  Ihat  spring  guns  were  set 


by  herself;  that 

in  a  chair  by  any  one  she  would 

there  till  night,  passing  her  eva 

and  water  in  the  chair;  that  il  ti 

down  she  would  do  so;  that  she  < 

communicate   lo   her    friends   « 

wanted:  ihat   she   could   feed   h 

n     little,   but   that   she   was  oblige 

It    dressed  and  undressed,  and  that 

I     unable  to  do  any  work.     It  wai 

:,     proved  that  the  father  of  the  pro 

It     on     returning    home    one     day. 

through  Ihe  window  of  the  silti 

"        ■  -■  lying  on  U 


going  I 


she  had  been  placed  by  her  sistc 

distance,  and  who  desired  the  pn 
10  lie  on  ihe  couch  till  her  retu 
110  the  room  he  found  1 
inding  up  at  the  head  of  t 
buttoning  up  his  trowsers.  w 
prosecutrix  was  Iving  quietly 
couch.  There  were  no  extcmi 
of  violence  on  the  person  of  th 
cutrix.  The  learned  judge  told 
thai  if  the  prisoner  had  conned 


cki]4r«m.  CONSENT.  Fnud. 

In  each  of  these  articles  the  word  "  consent "  means  a  consent 
fredy  given  by  a  rational  and  sober  person,  so  situated  as  to  be 
able  to  form  a  rational  opinion  upon  the  matter  to  which  he  con- 
sents. 

Consent  is  said  to  be  given  freely  when  it  is  not  procured  by 
force,  fraud,  or  threats  of  whatever  nature.^ 
ihe  prosecutrix  by  force,  and  if  she  nas 
ia  Hicb  an  idiotic  state  that  she  did  not 
know  what  the  prisoner  was  doinf;.  and  TloN. 
i  the  prisoner  was  aware  of  her  being  in  Fnhllo  WaUUa. — An  indictment  for  in- 
ihal  state,  they  might  find  him  guilty  of  flicting  actual  bodily  harm  is  sustainable 
npe.  Bat  if  from  animal  instinct  she  by  evidence  that  a.  man,  knowing  that  he 
liclded  to  the  prisoner  without  resistance,  has  an  infectious  disease,  has  intimacy 
or  if  the  prisoner  from  her  state  and  con-  with  a  girl  jrithout  informing  her  of  the 
dition  had  reason  to  think  she  was  con-  fact,  by  means  of  which  the  disease  was 
tenting,  ihcy  ought  to  acquit  him.  The  communicated  to  her.  Reg,  v.  Sinclair, 
jury  found  the  prisoner  guilty  of  an  at-  13  Cox  C.  C.  aS;  s,  p.,  Reg.  v.  Bennett, 
tempt  at  tape,     Htld,  that  the  prisoner    4  F,  &  F.  1105, 

*a3  rightly  convicted.  Reg.  f.  Fletcher,  ExrasM  only  ths  AM  CosMBted  V>.— ^ 
Law  Rep.  I  C.  C,  39,  explained  and  dis-  The  performance  of  the  sexual  act,  even 
lingnisbcd.  R,  v.  Barratt,  L.  R.  a  C.  C,  with  the  consent  of  the  woman,  may  be 
Si.  so  brutal  on  the  part  of  the  man  as  to 

Upon  ao  indictment  for  rape  there  amount  to  an  assault  and  battery.  Richie 
mul  be  some  evidence  that  the  act  was  v.  State,  5S  Ind.  355,  See  Don  Moran 
vithout  the  consent  of  the  woman,  even  v.  People.  25  Mich.  356;  Com.  v.  Strat- 
where  she  is  an  idiot.  In  such  a  case,  ton,  114  Mass.  303;  R.  v.  Sinclair.  13 
■bete  there  were  no  appearances  of  Cox  C.  C.  aS;  R,  v.  Bennett.  4  F.  &  F. 
force  having  been  used  to  the  woman.  1105:  R.  v.  Flattery,  9  L.  R.  Q,  B,  Div. 
and  the  only  evidence   of   the   connec-     410. 

lion  was  the  prisoner's  own  admission,  AOMmry, — See  Am.  &  Eng.  Encyclo. 
coupled  with  the  statement  that   it  was    of  L..  vol,  i,  p.  64, 

done  with  her  consent,   the  court  held        DtMyt.^See  Am.  &  Eng.  Encyclo.  of 
ihnt  there  was  no  evidence  for  the  jury,     L.,  vol.  i,  p.  65,  vol.  ii,  671. 
R.  V.  Fletcher.  L.  R.  i  C.  C.  39.  1.  Pnmd.— See  i  Am.  &  Eng.  Encyclo. 

InUxiMtod  Fmou.— Hadden  v.  Peo-  of  L.  S05:  i  Bish.  Cr.  L.  (yih  Ed,)  g  a6i* 
pie.  25  N.  Y.  373;  Com.  v.  Burke,  105  Stale  v.  Shepard,  7  Conn.  54;  People  v. 
Mass  376.  Crosawill,  13  Mich.  427:  People  v.  Mel- 

ChiUm.— At  common  law  a  child  calf,  i  Wheel.  C.  C.  note,  p.  3B1:  Huber 
nnder  ten  years  cannot  give  consent  to  v.  Sute.  57  Ind.  341. 
any  criminal  intercourse  so  as  to  deprive  A  master  of  a  workhouse  was  indicted 
ihalintercourseof  criminality,  but  shecan  for  disposing  of  the  dead  bodies  of  pau- 
give  such  consent  as  to  render  the  attempt  pers  for  the  purpose  of  dissection  and  for 
no  assault.  R.  ».  Cockburn.  3  Cox  C.  C.  gain  10  himself.  On  the  death  of  the 
M3:  R-  V.  Read,  a  C.  &  K.  957;  R.  v.  paupers  he  had  caused  their  bodies  to  be 
Roadley,  14  Cox  C,  C,  463;  State  v.  shown  to  their  relatives  in  coffins,  and 
Pickett,  II  Nev.  ass;  s.  c.  ai  Am.  Rep.  every  appearance  of  regular  funerals  to 
754;  Smith  V.  State,  la  Ohio  St.  466.  be  gone  through;  whereas,  just  before 
Ctmpan  Com.  v.  Roosnell,  143  Mass.  3a;  the  funeral,  other  coffins  had  been  substi- 
Hays  V.  People,  1  Hill  (N.  Y.),  352;  Peo-  luted,  and  the  bodies  were  afterwards 
pie  V.  McDonald.  9  Mich.  150;  Givens  v.  taken  to  a  hospital  for  dissection.  The 
Com.,  29  Grati.  (Va.)  830,  relatives  had  not,  in  accordance  with  th« 

The  presumption  of  the  law  is  that  a  proviso  in  sect.  7  of  a  &  3  Will.  4,  c.  7s, 
female  child  under  ten  years  is  incapable  required  that  the  bodies  should  be  interred 
of  giving  consent  to  an  act  of  carnal  without  anatomical  examination;  but  the 
Icnowledge,  or  of  assault  with  intent  10  jury  found  that  he  had  caused  the  appear- 
commit  the  act;  but  the  presumption  may  ance  of  funerals  10  be  gone  through  with 
be  rebatied  by  proof  that  she  understood  a  view  to  prevent  the  relatives  making 
Ibe  nature  of  the  act  committed  or  in-  such  requirement,  and  that  they  would 
tended.  O'Meara  v.  Stale.  17  Ohio  Si.  have  so  required  but  [or  the  supposed 
51S;  Moore  V.  State,  17  Ohio  Si,  521.  funerals,      Hilii.  that  as,  in  fact,  the  rela- 

A  child  of  nine  years  cannot  consent  tives  had  not  made  the  requirement  which 
to  bis  own  abduction.     Com.  v.  Nicker-     they  bad  a  right  to  make,  the  master  oi 
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Burgical  Operation. 


CONSENT, 


1.  Sight  to  Conflent  to  Bodily  Iiqury  for  Snigieal  Pnrpoiet.— Every 
one  has  a  right  to  consent  to  the  infliction  of  any  bodily  injury, 
in  the  nature  of  a  surgical  operation,  upon  himself,  or  upon  any 
child  under  his  care  and  too  young  to  exercise  a  reasonable  dis- 
cretion in  such  a  matter,  but  such  consent  does  not  discharge  the 
person  performing  the  operation  from  the  duties  hereinafter  de- 
fined  in  relation  thereto.* 

2.  Smgioal  OperatioiL  on  Perton  Incapable  of  AneiLt — If  a  person  is 
in  such  circumstances  as  to  be  incapable  of  giving  consent  to  a  sur- 
gical operation,  or  to  the  infliction  of  other  bodily  harm  of  a  simi- 
lar nature  and  for  similar  objects,  it  is  not  a  crime  to  perform  such 
operation  or  to  inflict  such  bodily  harm  upon  him  without  his  con- 
sent, or  in  spite  of  his  resistance.^ 

3.  Sight  to  Consent  to  Bodily  Injury  Short  of  Maim. — Every  one  has 
a  right  to  consent  to  the  infliction  upon  hirnself  of  bodily  harm 
not  amounting  to  a  maim.  A  maim  is  bodily  harm  whereby  a 
man  is  deprived  of  the  use  of  any  member  of  his  body,  or  of  any 
sense  which  he  can  use  in  fighting,  or  by  the  loss  of  which  he  is 
generally  and  permanently  weakened;  but  a  bodily  injury  is  not  a 
maim  merely  because  it  is  a  disfigurement.' 

4.  Ho  Sight  to  Consent  to  Infliction  of  Death. — No  one  has  a  right 
to  consent  to  the  infliction  upon  himself  of  death,  or  of  an  injurj" 
likely  to  cause  death,  in  any  case  (other  than  those  mentioned 

the  workhouse  was  protected  as  a  person  held,  in  an  action  by  the  plaintiff  against 

having  the  lawful  custody  of  the  bodies,  the  defendant  to  recover  compensation 

and  was  not  therefore  guilty  of  the  offence  for  his  services,  that  the  performance  of 

charged.     R.  v.  Feist,  Dears.  &  B.  C.  C.  the  operation  was  within  the  scope  of  the 

59;  8  Cox  C.  C.  18.  plaintiff's  authority,  if  in  his  judgmeot  it 

^  Rape  can  only  be  committed  by  force,  was  necessary  or  expedient,  and  that  it 

if  the  woman  consent,  in  the  belief  that  an  was  not  incumbent  on  him  to  prove  that 

illegal  marriage  is  legal,  upon  the  fraud-  it  was  necessary  or  proper  under  the  cir- 

ulent  assertion  of  the  pretended  husband,  cumstances.  or  that  before  he  performed 

the  latter  will  not  be  guilty  of  rape.  State  it  he  gave  notice  to  the  defendant,  or  that 

7A  Murphy.  6  Ala.  765;  s.  c.  41  Am.  Dec.  it  would  have  been  dangerous  to  the  wife 

79.     See  People  v.  Quin,  50  Barb.  (N.  Y.)  to  wait  until  notice  could  be  given  to  the 

128;    Lewis  V.  State,  30  Ala.  54;    Don  defendant.    McCiallen  z/.  Adams,  19  Pick. 

Moran  v.  People.  25  Mich.  357;   Whit-  (Mass.)  333. 

taker  V.  State,  50  Wis.  519;  Com.>.  Childs,  8.  lUiistratioiis. — (i)  A  is  rendered  in- 

2    Pittsb.  (Pa.)   391 ;   Wyatt  v.  State,  2  sensible  by  an  accident  which  renders  it 

Swan    (Tenn.),    364;     R.    v.    Rosinski,  necessary  to  amputate  one  of  his  limbs 

Moody  C.  C.  19;  R.  v,  Nichol,  R.  &  R.  before  he  recovers  his  senses.     The  am* 

130;  R.  V.  Jackson,  8  C.  &  P.  265.  putation  ot  his  limb  without  his  consent 

1.  Steph.  Dig.  Cr.  L.  (Am  .£d.)  144;  is  not  an  offence. 

Pollock  on  Torts,  139;  R.  v.  Spiller.  5  C.  (2)  If  the  accident  made  htm  mad,  the 

&  P.  333;  R.  V.  Long,  4  C.  &  P.  398;  R.  amputation,  in  spite  of   his  resbtaace. 


V.  Whitehead,  3  C.&  K.  202;  R.  v.  William- 
son, 3  C.  &  P.  635;  R.  z.  Senior,  i 
Moody  C.  C.  346. 

Where  the  wife  of  the  defendant,  being 
afflicted  with  a  dangerous  disease,  was 
carried  by  him  to  a  distance  from  his  resi- 
dence and  left  under  the  care  of  the  plain- 


would  be  no  offence. 

(3)  B  is  drowning  and  insensible.  A, 
in  order  to  save  his  life,  pulls  B  out  of  the 
water  with  a  hook  which  injures  him. 
This  is  no  offence.  Stephen's  Di%.  Cr. 
L.  (Am.  Ed.)  145. 

8.  It  is  maim  to  strike  out  a  front  tooth. 


tiff  as  a  surgeon,  and  after  the  lapse  of  It  is  not  maim  to  cut  off  a  man's  nose, 

some  weeks   the  plaintiff  performed   an  Castration  is  a  maim.     Steph.  Dig.  Cr. 

operation  on  her  for  the  cure  of  the  dis-  L.  (Am.  Ed.)  145;  Co.  Litt.  127;  People :-. 

ease,  soon  after  which  she  died,  it  was  Clough,  17  Wend.  (N.  Y.)  351. 

666 


\ 


I 


ddiiLLJl 


CON  SIGN  A  TION—CONSIGNED. 


aiprd),  or  to  consent  to  the  infliction  upon  himself  of  bodily  harm 
amounting  to  a  maim,  for  %.ny  purpose  injurious  to  the  public* 

6.  Ho  £ght  to  ConMnt  to  Ii^ory  Conititating  a  Breach  of  the  Peace. 
— No  one  has  a  right  to  consent  to  the  infliction  of  bodily  harm 
upon  himself  in  such  a  manner  as  to  amount  to  a  breach  of  the 
peace,  or  in  a  prize-fight  or  other  exhibition  calculated  to  collect 
together  disorderly  persons* 

1.  CoBMnt  to  Bein^  PatiiiDaii^r — It  is  uncertain  to  what  extent 
any  person  has  a  right  to  consent  to  his  being  put  in  danger  of 
death  or  bodily  harm  by  the  act  of  another.' 

7,  Sridence. — The  defendant  is  not  obliged  to  show  consent ;  but 
the  burden  of  proof  is  upon  the  prosecution  to  establish  dissent.* 

COBSBftUZVTIAL  DAKAGES.  See  Damages;  Eminent  Do- 
main. 

OOHSIDEBATIOV.     See  Contracts. 

C098IOHATI0V. — "  Consignation  is  a  deposit  which  the  debtor 
makes  of  the  thing  that  he  owes  into  the  hands  of  a  third  person, 
and  under  the  authority  of  a  court  of  justice." — French  law^ 

COHBIOSXD, — "  To  consign,  in  the  mercantile  law,  is  ordinarily 
to  send  or  transmit  goods  to  a  merchant  or  factor  for  sale,  and  a 

wheels  B  in  a  barrow  along  a  tight  lope 
at  a  great  height  from  tbc  ground.  C 
hires  A  and  B  to  do  so,  D,  E,  and  F  pay 
money  [o  C  to  see  the  perfoTmance.  B 
is  killed,  qumri.  an:  A,  C,  D.  E,  and  F, 
or  any  and  nhich  of  them,  guiltjr  of  maa- 
slaugbter?  Sieph.  Dig.  Cr.  L.  (Am.  Ed.) 
146.  Mr.  Stephens  uyi:  "There  is,  so 
far  as  I  know,  no  aulboriiy  on  this  point,  ~ 
n  the  but  the  principle  on  which  priie-fighls 
the  have  been  held  to  be  illegal  might  in- 
clude sucb  a  case.  Such  an  exhibition 
might  also,  under  circumstances,  be  a 
public    nuisance.       To    collect  a    lar^ 


-(i)  A  and  Bafreeto 
igbt  a  duel  together  with  deadly  weapons. 
If  eitbet  is  killed  or  wounded,  his  consent 
if  immaterial. 

(i)  A  gets  B  to  cut  off  A's  right  hand, 
in  order  that  A  may  avoid  labor  and  to 
be  enabled  to  beg.     Both  A  and  B  com 
Bit  as  aHeace.    Steph.  Dig.  Cr.  L.  (Am. 
Ed.)  146;  I  Inst.  107,  a,  b.    Hr.  Stepht 
uys:  "  I   think  the  qualiGcali 
article  'lor  any  purpose  injur 
public'   mtwE    be    supplied.      11    seei 
abiurd  to  say  that  if  A  gels  a  dentist 
poll  out  s  front  tooth  of  A's  because  it 
nnslghllj,  though  not  diseased,  A  and  t 
denliH    both   commit    a 
When  it  was  an  essential  part  of  a  ci 
n  soldier's  drill  to  bile  cartridge: 


beliei 


■nililaty  ofieace  to  gel  the  front  leeth 
pulled  out.  and  this  would,  I  presume,  be 
an  offence  at  common  law  also."  See 
Cotn.  c.  Parker.  9  Mete.  (Mass.)  363;  s. 
c,  4J  Am.  Dec.  396;  McAfee  v.  Slate, 
3iGa.4ii. 

I.  Steph.  Dig.  Cr.'  L.  (Am.  Ed.)  14G; 
Pollock  on  Totls.  139;  Foster.  a6o:  i 
East.  170;  R.  V.  Billingham.  2  C.  &  P. 
134:  R.  V.  Perkins.  4  C.  &  P.  537;  Com. 
I-.  Wood,  tl  Gray  (Mass.),  85.  Compart 
DoQcan  v.Com.,6Dana(Ky.).  3g5:Coni. 
!'.  Welsh,  7  Gray  (Mass.),  334;  Com.  f. 
Barrett,  loS  Mass.  301;  Champer  v. 
Suie.  14  Ohio  Si.  437. 

—A,  with  B's  consent. 


iber  of  people  10  sec  a  man  put  iTis 
in  jeopardy  is  a  less  coarse  and  bois- 
1-  terous  proceeding  Ihan  a  priie-eghl,  but 
I     i>  it  less  immoral  ?" 

1.  Pollard  V.  State,  z  Iowa,  567;  Con- 
yers  v.  State,  50  G«.  103;  s.  c,  15  Am. 
Rep.  6S6. 

B.  See  1  Pothier's  Cbligalions.  376. 
For  dislinclion  between  the  French  con- 
signatieH  and  Under  in  Our  law,  sec 
Weld  V.  Hadley,  i  N.  H.  (Adams)  304. 

Though  not  an  actual  payment,  the 
consignation  is  equivalent  thereto.  To 
be  valid,  il  ought  10  be  preceded  by  of- 
fers of  payment,  which  place  the  creditor 
in  demeun,  ll  discharges  the  debtor. 
The  augmentation  or  diminution  in  value 
of  what  is  consigned  enures  to  the  profit 
or  loss  of  the  creditor,  if  the  consignation 
is  valid.  Index  to  Pothier's  Obligations, 
Lond.  Ed.  1S06. 
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^eflnitioA.                               CON  SO  LI  DA  TE.  D^ftaitiou 

x:onsignee  is  consequently  the  person  to  whom  they  are  consigned, 
shipped,  or  otherwise  transmitted."  * 

COVSIOVOS  AVD  COVSIOHXE.  See  Carriers. 

C0V80LIDATS. — To  consolidate  means  something  more  than 
rearrange  or  redivide.  In  a  general  sense  it  means  to  unite  into 
one  mass  or  body,  as  to  consolidate  the  forces  of  an  army,  or 

various  funds.  In  parliamentary  usage,  to  consolidate  two  bills  is 
to  unite  them  into  one.  In  law,  to  consolidate  benefices  is  to 
combine  them  into  one.* 

COVSPIHACT.    See  Criminal  Conspiracy. 

1.  Gillespie  v.  Winberg,  4  Daly's  N.  Y.  and  not  of  the  goods.    Gillespie  v.  Win- 

Com.  PI.  321.  berg,  4  Daly's  N.  Y.  Com.  PI.  321. 

The  radical  meaning  of  "consign"  is  Inmuanet. — Goods  were  shipped  to  B, 

to  transfer  or  deliver  as  a  charge  or  on  whom  bills  were  drawn  in  favor  of 

trust.     When  used  in  connection  with  a  the    general    agent    of    the    consignor, 

vessel,  it  ordinarily  refers  to  the  goods  These  bills,  and  also  the  bill  of  lading, 

shipped  by  her,  for  the  vessel  herself  is  were  sent  to  C  (the  general  agent),  with 

in  charge  of  the  master,  who  is.  by  his  the  request  that  they  should  be  sent  on 

office,  clothed  with  power  to  do  whatever  to  Bf  that  B  might  insure.     But   B  de- 

is  essential  to  his  employer's  interests,  clined  to  receive  the  cargo  or  to  accept 

But  both  vessel  and  cargo  may  be  con-  the  bills  drawn  on  him,  whereupon  C 

signed  to  a  person  at  the  port  of  destina-  drew  a  policy  of  insurance  in  his  own 

tion ;  or  the  vessel  alone   may  be  con-  name,  and  informed  the  consignor  of  the 

signed.     **  And  where  a  person  is  auih-  fact,  the  consignor  approving  of  his  con- 

orized   to  take  charge  of  her  upon  her  duct.     In  an  action  by  C  on  the  policy, 

arrival,  to  collect  the  freight,  pay  all  her  it  was  held  that  C  was  a  consignee  with- 

expenses,  obtain  a  cargo  for  her,   and  in  the  meaning  of  28  Geo.  3,  c.  56,  and 

who,  by  virtue  of  this  authority,  enters  that  the  policy  was  therefore  valid, 

and  clears  the  vessel  at  the  customs,  he  8.  Ind.  Dist.  of  Fairview  v,  Durland, 

may,  I  think,  be  termed  the  consignee,  45  Iowa,  56. 

for  she  is  for  that  purpose  and  to  that  Consolidated     Company. — The     words 

extent  consigned  to  him."  "consolidate"  and    "consolidation,"  as 

Ship's  Hatband. — Where  duties  of  this  used  in  statutes  authorizing  and  ratifying 
description  are  discharged  at  the  home  the  union  or  combination  of  several  rail- 
port  or  place  where  the  vessel  belongs,  road  corporations  into  one,  have  ac- 
by  a  person  appointed  by  the  owners,  he  quired  a  recognized  judicial  construction, 
is  known  by  the  maritime  term  of  the  which  imports  that  all  the  companies  are 
'*  ship's  husband."  Story's  Agency,  §  dissolved  and  merged  into  one  new  com- 
35;  Abbott's  Shipping,  Part  I,  c.  3,  p.  pany.  *' When  the  rights,  franchises,  and 
105,  8th  L6nd.  Ed.;  i  Parsons  on  Ship,  effects  of  two  or  more  corporations  are/ 
&  Ad.  109.  From  opinion  by  Daly,  by  legal  authority  and  a'^reement  of  the 
C. J.,  Gillespie  z'.  Winberg,  4  Daly's  N.  Y.  parties,  combined  and  united  into  one 
Com.  PI.  321.  whole,  and  committed  to  a  single  corpo- 

Hew  York  Pilot  Laws. — N.  Y.  Laws  of  ration,   the    stockholders  of   which   are 

1B57,  p.  502,  ch.  243,  providing  that  pi-  composed  of  those  (so  far  as  they  choose 

lotage    shall    be    paid    by  the    master,  to  become  such)  of  the  companies  thus 

'*  owners,    or    consignees,"    where    the  agreeing,  this  is  in  law  and  according 

master  refuses  to  take  a  pilot  upon  com-  to  common  understanding  a  consolida- 

ing    into    the    port    of    New   York    by  tion  of  such  companies;   whether  such 

way  of  Sandy   Hook,"  applies    to  the  single  corporation,  called  the  consolidated 

ship's  husband  who  has  just  been  de-  company,  be  a  new  one  then  created,  or 

scribed.  one  of  the  original  companies  continuing 

N.  Y.  Laws  1853,  p.  925,  ch.  567,  §  18,  in  existence,  with  only  larger  rights,  ca- 

(of  which  said  Act  (of  1857  is  amenda-  pacities,  and  property."    Meyer  v,  john- 

tory),  providing  that  the  pilotage  shall  be  ston,  64  Ala.  656. 

payable  by  the  master,  owner,  consignee,  '*  Consolidation"  and   ''stay  of    pro- 

-or  agent  clearing  the  vessel,  means  by  ceedings"  distinguished.     Lee  v,  Tp.  of 

"**  consignee"  the  consignee  of  the  vessel,  Kearney,  13  Vr.  (N.  J.)  544. 
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SdUkitloiu 


CONSTITUTION. 


Beilnitidiu 


COHSTABLES.    See  Police. 

C0VSTIT1TTI0V. — A  constitution  is  the  form 'of  government^ 
delineated  by  the  mighty  hand  of  the  people,  in  which  certain  first 
principles  of  fundamental  laws  are  established.^  According  to  the 
common  acceptation  of  the  word  in  the  United  States,  it  may  be 
said  to  be  an  agreement  of  the  people,  in  their  individual 
capacities,  reduced  to  writing,  establishing  and  fixing  certain 
principles  for  the  government  of  themselves  \^  the  organization  of 
the  government,  distributing  its  powers  among  bodies  of  magis- 
tracy and  declaring  their  rights,  and  the  liberties  reserved  and 
retained  by  the  people.*  The  constitution  of  an  American  State 
is  the  supreme,  organized,  and  written  will  of  the  people  acting  in 
convention,  and  assigning  to  the  different  departments  of  the  gov- 
ernment their  respective  powers.* 


1.  Vanhorne's  Case  v,  Dorrance,  2 
Dall.  (U.  S.)  308;  Cohen  v.  Hoflf,  3  Brcv. 
(S.  C.)  501. 

8.  State  V,  Parkburst,  4  Halst.  (N.  J.) 

443. 
8.  French  v.  State,  52  Miss.  762. 

In  State  v.  McCann,  4  Lea  (Tenn.),  9» 
the  court  says,  quoting  Cooley  on  Const 
Lim. :  "  In  our  American  constitutional 
law,  the  word  'constitution/  is  used  in 
a  restricted  sense,  as  implying  the  written 
instrument  agreed  upon  by  the  people  of 
the  Union  or  of  any  one  of  the  Stales,  as 
the  absolute  rule  of  action  and  decision 
for  all  department,  and  officers  of  the 
government,  in  respect  to  all  points 
covered  by  it,  which  must  control  until 
it  shall  be  changed  by  the  authority 
which  established  it,  and  in  opposition 
to  which  any  act  or  regulation  of  any  such 
department  or  officer,  or  even  the  people 
themselves,  will  be  altogether  void." 

The  constitution  provides  a  class  of 
officers,  generally  of  the  ministerial  and 
executive  class,  with  whose  names  and 
general  functions  the  people  are  familiar, 
without  a  specification  of  their  duties; 
thus:  A  state  treasurer  and  auditor  of 
accounts  shall  be  elected,  who  shall  hold 
their  office  for  four  years.  Manifestly 
the  convention  had  in  view  officers  whose 
duties  and  functions  had  in  general  been 


spectively  to  them.  It  would  be  too 
narrow  a  view  to  consider  the  framers 
of  the  constitution  as  referring  alone  to- 
those  functions  incident  to  the  sheriff  at 
common  law.  For  many  of  the  privileges 
and  duties  conferred  by  the  common  law 
and  ancient  statutes  never  belonged  lo- 
him  in  this  State,  and  would  be  wholly 
unsuited  to  our  society.  .  .  .  We  must 
suppose,  when  the  constitution  refers 
the  election  of  this  officer  to  the  people, 
without  a  word  to  indicate  the  nature  of 
his  functions,  or  descriptive  of  them, 
other  than  the  name  itself  imports,  it 
must  be  implied  that  it  means  the  sheriff,. ' 
with  such  general  attributes  and  author- 
ity as  had  been  theretofore  connected 
with  the  office,  and  declared  in  both  the 
written  and  unwritten  law.  French  v.. 
State,  52  Miss.  762. 

4.  Taylor  v.  GovV,  i  Ark.  27. 

'*A  constitution  is  an  instrument  of 
government,  made  and  adopted  by  the 
people  for  practical  purposes  connected 
with  the  common  business  and  wants  of 
human  life."  People  v,  N.  Y.  Cent.  R.. 
Co..  24  N.  Y.  486. 

*'  A  constitution  is  defined  by  Judge 
Story  to  be  *  a  fundamental  law  or  basis 
of  government.'  It  is  established  by  the 
people  in  their  original  sovereign  capac- 
ity, to  promote  their  own  happiness,  and 


defined  by  law,  with  which  the  people  permanently  to  secure  their  rights,  prop- 
were  familiar,  and  which  were  shadowed  erty,  independence,  and  common  weU 
forth  and  symbolized  by  their  names,  fare."  McRoan  v,  Devries,  3  Barb.  (N. 
When  the  people  ratified  the  constitution  Y.)  198. 

which  declared  that  they  should   quad-        '*  The  constitution  of  the  United  States 

riennially  elect  an  auditor  and  treasurer  of  is.  in  its  more  essential  and  fundamental 

State,  and  every  two  years  a  coroner,  character,  a  tripartite  instrument.     The 

sheriff,  etc.,  they  distinctly  associated  the  parties  to  it  are  the  States,  the  people^ 

offices  with  the  functions  and  privileges  and  the  United  States."    In  re  Booth,  3 

which  before  that  pertained  by  law  re-  Wis.  96. 

668 


Deflnitioa. 


CONSTITUTIONAL  LAW. 


COVSTITUTIOVAL  LAW.  (See  also  Citizenship;  Eminent 
Domain;  Extradition;  Habeas  Corpus;  Interstate  Com- 
merce; Jeopardy;  Officers;  Pardon;  Police  Power; 
States;  Statutes;  Taxation.) 


Definitions^  670. 

Establishment    and    Amendment    of 

Constitutions,  671. 
Power  of  the  Judiciary  to  Determine 
the  Constitutionality  of  Stat^ 
utes,  673. 
Construction  and  Interpretation 
of  Constitutions,  678. 
Separate  Provinces   of  Departments 
of  Government,  681. 
Encroachments  of  Legislative  on 

Judicial,  681. 
Efuroachments    of    Judicial   on 

Legislative,  684. 
Encroachments  on  Executive  De- 
partment, 685. 
Rxecutive  Powers,  686. 
Nature  and  Boundaries  of  Legislative 
Power,  689. 
Legislative  Control  of  Municipal 

Corporations,  692. 
Legislation    Regulating    Courts, 
Judges,  and  Jurisdiction,  693. 
Local,  Special,  and  Class  Legisla- 
tion, 695. 
Delegation  of  Powers,  698. 
Powers  of  Congress,  701. 
Constitutional  Rules  of  State  Comity, 
707.  [708. 

Rights  of  Citixens  of  Other  States, 
Sister  State  Judgments,  710. 
Crinl  Rights  and  their  Guaranties, 

7i3- 
*•  Due  Process  of  Law,''  7 14. 


Searches  and  Seizures,  719. 

Jury  Trial  {Civil),  719. 

Liberty  of  Conscience,  724. 

Right  to  Obtain  Justice  without 
Purchase,  725. 

Right  to  Bear  Arms,  726. 

Fourteenth  and  Fifteenth  Amend- 
ments, 726. 
Constitutional  Guaranties  in  Criminal 
Cases,  729. 

Presentment  or  Indictment^  72^ 

Trial  by  Jury,  731. 

Witnesses  and  Evidence,  734. 

Right  to  be  Present  at  Trial,  735. 

Cruel  and  Unusual  Punishments, 
736. 

Ex  Post  Facto  Laws,  736. 
Constitutional  Limitations  on  the  Tax- 
ing Power,  738. 
Laws  Impairing  the    Obligation  of 
Contracts,  741. 

Contracts  of  the  State  with  Cor- 
porations, 741. 

Legislative  Contracts  with  Pri- 
vate Persons,  748. 

Legislative  Interference  with  Con- 
tracts between  Individuals^  751. 

Remedies  and  Remedial  Process, 

753- 
Retroactive  Laws,  757. 

The  Invalid  Classes  of  Retroac- 
tive Laws,  758. 

The  Valid  Classes  of  Retroactive 
Laws,  760. 


1.  Definitions. — In  its  modem  sense,  a  constitution  comprises 
the  principles  or  fundamental  laws  which  govern  a  state  or  other 
organized  body  of  men,  and  are  embodied  in  written  documents 
or  implied  in  the  institutions  and  usages  of  the  country  or  society.^ 

1.  Webster  sub  voce ;  1  Bouv.  Inst.  9;  trate.     It  regfulates  the  composition  of 

Duer's  Const.  Jur.  26.  the  council  of  state,  and  of  the  upper  and 

Constitiitioii. — The  fundamental  law  of  lower  houses  of  the  assembly  when  the 

a  free  country  which  characterizes  the  assembly  is  thus  divided;  the  mode  in 

organism  of  the  country  and  secures  the  which  a  seat  is  acquired   in   the  upper 

rights  of  the  citizen  and  determines  his  house,  whether  by  succession,  by  nomi- 

main   duties  as  a  freeman.     Bouvier's  nation,  or  by  tenure  of  office;  the  mode 

Law  Diet. ;  i  Story  on  the  Const.  §  339;  of  electing  the  members  of  the  house  of 

Cooley's  Const.  Lim.  2.  representatives;   the  powers  and  privi- 

A  national    constitution    *' prescribes  leges  of  the  assembly  as  a  whole,  and  of 

the  order  of  succession  to  the  throne;  or,  the  individuals  who  compose  it;  and  the 

in  a  republic,  the  mode  of  electing  a  machinery  of  law-making.     It  deals  also 

president.     It  enumerates  the  preroga-  with  the  ministers,  their  responsibility, 

tives  of  the  king  or  other  chief  magis-  and  their  respective  spheres  of  action; 
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EiUbliilmwiit  CONSTITUTIONAL   LAW,  and  Amendment. 

According  to  the  American  usage,  the  word  "constitution"  is 
used  to  designate  the  written  instrument  agreed  upon  by  the 
people  of  the  Union  or  of  a  particular  State,  as  the  absolute  rule 
of  action  and  decision  for  all  departments  and  officers  of  the  gov- 
ernment in  respect  to  all  the  points  covered  by  it,  which  must 
control  until  it  shall  be  changed  by  the  authority  which  estab- 
lished it,  and  in  opposition  to  which  any  act  or  ordinance  of  any 
such  department  or  officer  is  null  and  void.*  The  term  **  consti- 
tutional "  means  that  which  is  consonant  to,  and  agrees  with,  the 
constitution.*  An  "  unconstitutional  law"  is  therefore  one  which 
violates  the  provisions  or  principles  of  the  supreme  law  of  the 
land  or  of  that  constitution  by  which  the  particular  law-making 
body  is  more  immediately  governed.*  Constitutional  jurispru- 
dence is  that  branch  of  the  science  of  law  which  treats  of  consti- 
tutions, their  establishment,  construction,  and  interpretation,  and 
of  the  validity  of  legal  enactments  as  tested  by  the  criterion  of 
conformity  to  the  fundamental  law. 

2.  Establishment  and  Amendment  of  Constitntions. — The  people  of 
the  several  Territories  may  form  for  themselves  State  constitutions 
whenever  enabling  acts  for  that  purpose  are  passed  by  Congress^ 
but  only  in  the  manner  allowed  by  such  enabling  acts,  and  through 
the  action  of  such  persons  as  the  enabling  acts  shall  clothe  with 
the  elective  franchise  to  that  end.*    The  people  of  a  State  have 

the  government  offices  and  their  organi-  4.  Cooley's  Const.  Lim.  50.     When  a 

zation;  the  armed  forces  of  the  state,  constitution  has  been  adopted  by  the  peo- 

their  control,  and  the  mode  in  which  they  pie  of  a  Territory  preparatory  to  admis- 

are  recruited;   the  relation,  if  any,   be-  sion  as  a  State,  -and  Congress  prescribes 

tween  church  and  state;  the  judges  and  certain    changes    and    additions    to    be 

their  immunities;  local  self-government;  adopted  by  the  legislature  as  a  part  of 

the  relations  between  the  mother  country  the  constitution,  and  such  changes  and 

and  its  colonies  and  dependencies.     It  additions  are  declared  to  be  fundamental 

describes  the  portions  of  the  earth's' sur-  conditions  of  the  Mmissioq  of  the  State, 

face  over  which  the  sovereignty  of  the  and  the  legislature  accepts  them,  and  the 

state  extends;  and  defines  the  persons  State  is  thus  admitted,  they  thereby  be- 

who  are  subject  to  its  authority.     It  com-  come  a  part  of  the  constitution  and  bind- 

prises,  therefore,  rules  for  the  ascertain-  ingas  such,  although  not  submitted  to  the 

ment  of  nationality  and  for  regulating  people  for  their    approval.      Brittle  v, 

the  acquisition  of  a  new  nationality  by  People,  2  Neb.  198. 

naturalization.     It  declares  the  rights  of  But  in  general  a  constitution   is  not 

the  State  over  its  subjects  in  respect  of  operative  until  its  adoption  by  the  people, 

their  liability  to  military  conscription,  to  and  does  not  change  any  rights  or  duties 

service  as  jurymen,  and  otherwise.     It  dependent  upon  any  territorial  act  until 

declares,  on  the  other  hand,  the  rights  of  it  has  received  such  sanction.     Parker  v, 

the  subject  to  be  assisted  and  protected  Smith,  3  Minn.  240.     See  Secombe  v, 

by  the  State,  and  of  that  narrower  class  Kittleson,  29  Minn.  555. 

of  subjects  which  enjoys  full  civic  rights  Ordhutnoe  of  17S7  ftaperseded. — The  or- 

to  hold  public  offices  and  to  elect  their  dinance  of  1787  for  the  government  of 

representatives  to  the  assembly  or  parlia-  the  Northwest  Territory  was  superseded 

ment  of  the  nation."    Holland  on  Juris-  by  the  adoption  of  the  United  States 

prudence,  249.     See  i  Austin  on  Juris-  constitution  and   the  admission   to  the 

pmdence  (Campbell's  Ed.),  §  248  et  seq.  Union  of  the  States  formed  from  that 

1.  Cooley's  Const.  Lim.  3;  i  Story  on  Territory,  in  so  far  as  any  of  its  provi- 

the  Const.  §  338  et  seq.  sions  conflict  with  the  Federal  or  State 

8.  Boavier's  Law  Diet.  constitutions.      Strader  v.   Graham,    lO 

S.  Cooley*s    Const.    Lim.    3.     See    i  How.   (U.   S.)    82;    Woodman    v,    Kilp 

Austin  on  Jur.  (Campbell's  Ed.)  §  248.  bourn    Mfg.   Co.,   i   Abb.  (U.  S.)  156; 
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BrtftbUihmnt  CONSTITUTIONAL  LAW.  udAa 

the  right  to  alter  or  revise  their  constitution  in  a  proper  an 
manner  to  any  extent  they  may  choose  so  long  as  they 
deny  allegiance  to  the  United  States,  nor  abolish  the  rep 
form  of  government,  nor  otherwise  invade  the  provisions 
Federal  constitution.*  But  a  State  constitution  can  o 
changed  by  the  people  in  convention,  or  in  the  mode  pre: 
in  the  instrument  itself ;  and  if  the  latter  mode  is  adopted 
requisition  of  the  constitution  must  be  observed.*  A  ce 
tional  convention  cannot  take  from  the  people  their  soi 
right  to  ratify  or  reject  the  constitution  or  ordinance  fran 
it,  and  cannot  infuse  life  or  vigor  into  its  work  before  ratil 
by  the  people.*  It  generally  requires  a  majority  of  the  e 
of  the  State  to  ratify  an  amendment  to  the  constitutio 
constitutional  amendment  does  not  become  operative  up 
casting  in  its  favor  of  the  necessary  majority  of  votes,  bi 
after  the  due  promulgation  of  the  result." 

Connecticut  Ins.  Co.  v.  Cross.  iS  Wis.  The  constilulional  eonventior 

log,  inherenl  right  of  all  independer 

So  of  ibe  acts  of  Congress  organizing  to  control  its  own  incidental  pro< 

the   territorial  government   ol   Orleans.  Goodrich  v.  Mootc,  3  Minn.  6i. 

Permoli  v.  Municipality,  3  How.  (U.  S.)  H««oiirtni«tlon.— The  act  of  < 

589.  eniiiled  "An  act  to  admit  the 

1.  Penn    v.    Tollison.   36    Ark.    545.  North  Carolina,  etc..  to  represen 

See  U.  S.  Const,  art.  4.  §  4;  Cooley's  Congress,"   does   not   operate 

Const.  Lim.  33;  Federalist,  No.  43.  enactment  of   the   consiitulioDj 

%.  Collier   V.   Frierson,   34   Ala.    loo;  States,   but  merely  as  a.  recogi 

Opinion  of  the  judges,  b  Gush.  (Mass.)  tbe  fact  that  they  had  been  adi 

S73.  ./h  rr  Constitutional  Convention,  14  the    people.      Hatch    v.     Burrc 

R.  I.  649;  Stale  V.  Timme,  54  Wis.  318.  Woods  (U.  S.  Cir.),  439. 

'  BUI  of  EighU.— A  clause  in  the  decia-  4.  The  whole  number  of  toic 

ration  ol  rights,  in  a  State  constitution,  the  election  at  which  the  amem 

may  be  amended  in  the  same  manner  as  submitted  may  be  taken  a*  tbe 

any  oUier  part  of  the  constitution.     State  of  electors  of  the  State.     State 

V,  Con,  3  Eng.  (Art.)  436,  69  Ind,   505.     See  Green  v.  W 

CmiTention  Cftlled  brCoagmt. — Provi-  Miss.      650;      Prohibitory    Am 

sions  of  the  former  Slate  constitution  of  Cases,    34    Kans.    700;    Daytoi 

North  Carolina,  authorizing  a  call  of  a  Paul,  31  Minn.  400. 

convention   for   amending  the  constitu-  The  question  nbether  or  not 

tion,  htld  not  to  exclude  the  power  of  the  ity  of  qualified  voters  voted  to 

United  Slates  to  call  a  convention  of  the  constitution,  cannot  be  determin 

people  ol  North  Carolina  lor  the  purpose  action  at  law.     Luther  v.  Borden 

of  forming  a  constitution  at  a  time  when  (U.  S.)  i.     See  Suie  v.  Surling. 

the  Stale  government  organiied   under  (S.  Car.)  I30.     (Tom/iifv  Slate  v.  1 

tbe  former  one  bad  been  practically  su-  4  Mo.  303. 

Krseded  by  acts  of  rebellion  against  the  6.  Sewelt  v.  Slate,  15  Tex.  . 

itional  Government.  Matterof  Hughes,  State  v.   Morgan  City.  3a  La.  j 

Phili.  (N.  Car.)  57.  People  v.  Nooon.  59  Barb.  169. 

S.  Wood's  Appeal,  75  Pa.  St.  sg;  State  Where  legislation  is  necessar 

!/.  New  Orleans,  39  La.  Ann.  S63:  Gibbes  eSect  10  a  constitutional  provisi 

V.   Railroad.   13  S.  Car.  138;  Jameson's  thai  were   in  existence   at   the 

Constitutional  Convention,  gg  415-418:  new  constitution  was  adopted  le 

Cooley's  Const.  Lim.  33.  law  until  legislaiion  is  had  to  en 

If  the  convention  is  called  for  the  pur-  provisions  of  the  new  constitnti 

poae  of  amending  the  constitution  in  a  pervisors  v.  Stout,  q  W.  Va.  7 

specified   part,    the   delegates    have    no  Indiana  Co.  v.  Agricultuntl  Soc 

power  to  act  upon  and  propose  amend-  St.  357. 

ments  in  other  parts  of  the  constitution.  An  amendment  to  a  consiituti 

Opinion  ot  tbe  Judges,  b  Cusb.  (Mass.)  to  be  considered  as  if  it  had  bet 

573.  original  insErument,  but  niber  1 
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3.  Fower  of  the  Judiciary  to  Determint  the  Conititiitionality  of  Stat- 
atea— It  is  the  right,  and  consequently  the  duty,  of  the  judicial 
tribunals  to  determine  whether  a  legislative  enactment  drawn  in 
question  in  a  suit  pending  before  them  is  repugnant  to  the  con- 
stitution of  the  United  States  or  of  the  State,  and  if  so  found,  to 
declare  it  inoperative  and  void.'  But  every  presumption  and  in- 

pmioacodiciloraseconddecd,  allering  4$.  See  De  Chastellux  v.  Fairchild,  ij 
or  reuiadinK  the  lirs:,  whicb  is  referred  Pa.  St.  l8;  Bales  v.  Kimball,  %  Chip. 
ID  only  lo  BCe  how  far  the  fifst  roust  (Vt.)  77;  i  Story  on  the  Const,  g  53a. 
yield  to  fcive  full  edecl  to  ihe  last.  The  It  appeals  that  it  is  within  the  proviocc 
iegil  GcliOD  regarding  an  amendment  to  of  the  couna  to  declare  that  a  general  law 
>  pleading  as  if  inserted  in  (he  first  in-  governing  certain  matteiB  might  be  paaKd 
tianre  does  not  apply.  University  v.  by  the  legislature,  although  such  never  has 
Hclver,  72  N.  Car.  76.  htca.  Ei  parti  PriW,  9  Iowa,  30:  Opin- 
1.  Cakier  c.  Bull,  3  Dall.  (U.  S.)  386;  ion  of  the  Judges,  49  Mo.  116.  But  the 
Cooper  V.  Tcllfair,  4  DalL  (U.  S.)  18;  courts  have  no  means  and  no  power  to 
Bovdoinham  v.  Richmond,  6  Mc.  iii;  avoid  the  eSects  of  non-action  by  the  legis- 
Lnris  V.  Webb,  3  Me.  336;  Woait  v.  lature.  Mycis  i'.  English,  g  Cal,  341. 
Wirmick,  3  N.  H.  473;  Dow  v.  Norris.  4  LagiiUtim  Rot  to  Jndga.— The  legitla- 
N.  H.  16;  Hill  V.  Sunderland.  3  Vt.  yiT,  tivc  branch  of  the  government  cannot,  by 
Slanifoid  V.  Barry,  i  Aik.  (Vt.)  314;  Hol-  a  sututory  enactment,  declare  an  act  of 
dco  V.  James,  11  Mass.  396;  Norwich  v.  its  own  to  be  either  constitutional  or  void. 
CHnmissioaeis.  13  Pick.  60;  Kingv,  Bank,  though  it  may  repeal  any  law,  subject  to 
IS  Hasi.  447;  Derby  Turnpike  Co.  v.  the  rights  which  may  have  been  acquired 
Pulis.  10  Conn.  Sza:  Goshen  v.  Stoning-  under  it  if  it  was  constitutional  when  en- 
loo,  4  Conn,  ais;  People  v.  Fool,  19  acted.  In  re  Lafayette  Co.,  a  Chand. 
Johns.  (M.  Y.)  S8;  Ex  farlt  McCoUum,  i  (Wis.)  212, 

CbiT.  (N.  Y.)   sjo;  Stoddart  v.  Smith,   5  lalUlsr  Cosrts.— A  court  at  Hist  prius 

BiDn.(Pa,)  355;  Moore  v.  Houston,  3  S.  will   not  declare   an  act  unconstitutional 

&R.  (Pa.)i69:  Eakin  v.  Rauh,  la  S.  &  unless   convinced    beyond    a    reasonable 

R.  (Pa.)  330;  Cronisc  v.  Cronise,  54  Pa.  doubt  of  its  invalidity.     Sarony  v.  Litbo- 

Sl  ass;  Vanuxem  v.  Haielhursl,  I  South,  graphic  Co.,    16  Repr.   (U,    S.   Cir.)  8; 

(N.  J.)  19a;  Norris  V.  Trustees,  7  Gill  &  White  i-.  Kendiick,  i   Brevard  (S  Car,), 

J.  (Md.)  7;  Crenshaw  v.  Slate  River  Co.,  469. 

b  Rand.  (Va.)  145:  Dyer  v.  Bridge  Co.,  2  The  courts  of  one  State  have  power  to 
Poa  (Ab.)  303;  Bank  of  St.  Mary's  v.  decide  on  the  validity  of  legislative  act*  of 
Slate,  ta  Ga.  475;  Cotton  v.  Commission-  another  State  with  respect  to  the  Federal 
crj.  b  Fla.  610:  Bliss  i>.  Commonwealth,  Constitution,  when  the  question  arises  in 
!  Lrtt.  (Ky.)  90;  Tate  v.  Beil,  4  Yerg.  a  case  within  their  jurisdiction.  Stoddart 
(Tcon.)  aoa;  Railroad  Co,  v.  Commis-  f.  Smith,  s  Binn.  (Pa.)  35s. 
HDoeis,  I  Ohio  St.  77:  Miller  v.  State,  3  Pranimptloa  from  Lapio  of  Tlmf. — The 
Ohio  St.  47S:  Dawson  v.  Shaver,  I  Blackf .  fact  that  sututes  o(  a  certain  class  have 
(Ind.)  ao6;  Thomas  v.  Commissioners,  s  long  been  in  existence  and  considered  cod- 
lod.  4:  Phcebe  v.  Jay,  I  Breesc  (111.),  stitulional  does  not  prevent  the  courtfrom 
X19.  Sec  I  Story  on  the  ConM.  §§  373-  declaringthem  invalid.  Baltimore  v.  Stale, 
396.  IS  Md.  376:  Sadler  v.  Langham.  34  Ala. 
OrlglB  rftliaPovar. — "Theadministra-  311.  Compare  Chambers  v.  Fisk,  2a  Tex. 
lion  of  public  justice  is  referred  to  the  504;  Stale  v.  Bosworlh,  13  Vl.  403. 
couns.  To  perform  this  duly,  the  first  Fnambla. — The  courts havenoauthoiity 
miiiisile  is  to  ascertain  the  facts,  and  the  10  declare  a  statute  unconstitutioral  by 
next  to  determine  ibe  law  that  is  appli-  reason  of  anything  contained  in  the  pre- 
caUe.  Tbe  constitution  is  the  fundamental  amble,  where  the  objection  does  not  ap- 
ian of  tbe  State,  in  opposition  to  which  pear  in  the  body  of  tbe  statute.  Suiherlanl 
my  oiber  law,  or  any  direction  or  decree,  -v.  De  Leon,  i  Tex.  250;  Lothrop  v.  Sted- 
■nusl  be  inoperative  and  void.     If  there-  man.. 4a  Conn.  583. 

iore  such  other  law,  direction,  or  decree  BtoU   Conitltiitioiu,  or  any  provisions 

Kcins  to  be  applicable  to  the  facts,  but  on  contained  in  them,  uT  amendments  thereto, 

Qnnparison  with  the  fundamental  law  it  is  arc  inoperative  and  void  in  so  far  as  they 

iouiKl  to  be  in  conflict,  the  court ,  in  declar-  conflict  with  the  constitution  of  the  United 

ing  what  tbe  law  of  the  case  is.  must  neccs-  Stales.     Dodge  -a.  Woolsey,  18  How.  (U. 

«rily  determine  its  invalidity,  and  thereby  S.)33t;  Gunn  v.  Barry,   15  Wall.  (U.  S.> 

in  cSea  annul  it."    Cooley's  Const.  Lim.  610;  New  Orleans  Gas-Light  Co.  c  Lmi- 
3  C.  of  L.— 43                               673 
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tendment  is  in  favor  of  the  constitutionality  of  an  act  of 
ture,  and  the  courts  will  not  be  justified  in  pronouncing 
unless  satisfied  beyond  a  reasonable  doubt  of  its  repu 
the  constitution.^  And  nothing  but  a  clear  violation  ol 
stitution — a  clear  usurpation  of  power  prohibited — will  w. 
judiciary  in  declaring  an  act  of  the  legislative  departmc; 
stitutional  and  void.=*  Still,  there  is  reason  and  autl 
holding  that  if  a  statute  is  contrary  to  the  spirit  of  theco 
'  and  the  implications  necessarily  drawn  from  it,  or  to  t 
mentals  of  justice  and  good  government,  or  to  those 
principles  of  the  social  compact  which  underlie  all  legisl; 
enter  into  the  framework  of  representative  government,  i 
power  of  the  courts  to  pronounce  it  void,'     Constitutioi 

isiana  Light  and  Heat  Co..  iij  U.  5.  673;  although  the  constrnaion  so 

Grigsby  V.   Peak,   %^  Tex.   143;  State  v.  may  not  be  the  most  obvio 

Young,  29  Minn.  474.  one,  or  the  Iheral  one.  Newla 

CitjOrdlnuio**,connicliT](:  with  the  con-  ig  111.  376;  Iowa  Co.  v.  Web 

stitmion   of  the   State   or  of  the    United  Iowa.  331 ;  Roosevelt  i'.  Godj 

States,  are  invalid.      Mayor  v.  Hussey,  21  (N.   Y.)  533;  Colwell    v.    Ml 

Ga.  80;  Hestonville  R.  Co.  p.   PhiladeU  Co.,   4  Green  (N,   J.),    345; 

(diia.  S9  Pa.  St.  aio.  Raitroad,  37  Wis.  478;  Dow 

1.  Cooperi-.Temair,4Da]HU.  S,)i8:  N.   H.   17;  People  f.  Supers 

Rich  V.  Flanders,  39  N.  H.  304;  Hartford  Y.  241;  Clarke  v.  Rochester, 

Bridge  Co.  v.  Union  Ferry  Co.,  39  Conn.  Y.)47i;  Cooley's  Const.  Lim 
310;  ynn  Wellington,  l6Ptck.  1)5;  Foster         If  conflict  with  the  constiii 

r.  Essex  Bank,  1 6 Mass.  145;  Kerrigan  v.  posed  toarise  from  a  pecoliai 

Force,  68  N.  Y.   381;  MaUer  of  Clinton  tion  of  a  sutute,  the  inteipret 

St.,  3  Brewst.  (Pa.)  599;  Speer  v.  School  imperatively  required,  will  t 

Directors,   jo  Pa.  St.    ijo;  Baltimore  v.  and  ihe  Ian  sustained.     Inksti 

State,   15  Md.   376;  Gutman  f.   Virginia  16  Mich.  484. 
Iron  Co.,  5  W.  Va.  33;  Cults  v.  Hantee,         S.  Pennsylvania  R.   Co.  t 

3a  Ga.  350:  Franklin  Bridge  Co.  r.  Wood,  Pa.  St.  164:  Peoples  Raiiro 

14  Ga.  So;  Macon,  etc.,  R.  Co.  v.  Davis,  (N.   Y  )  133;  Tyler   v.   Pcop 

13  Ga.  68;  Carey  v.   Giles,   9  Ga.  353;  320;  Inksier  v.   Carver,    16 

Koston  V,  Cummins.  16  Ga.   loa;  Cheney  Flint  River  Steamboat  Co. 

I',  Jones,  14  Fla.  587;  State  v.  Robinson,  Ga.  194. 
I  Kans.  17;  Smithee  v.  Garth,  33Ark.  17;        8.   Regents   f.   Johnson,  9 

Easoni'.State,6Epgl.(Ark.)48i;Brown  (Md.)365;  Welch  p.  Wadswor 

r-.   Buian,  34  Ind.   194;  Allen  v.  Silvers,  15s:  Calder  v.  Bull.  3  Dall. 

rz  Ind.  491;  Lafayette  v.  Jenners,  10  Ind.  Wilkinson  v.  Leland,  a  Pel. 

70;  Slate  V.  Cooper,  s  Blackf.  (Ind,)  358;  Terrett  *■.   T*ylor.  g  Cranch 

Chicago,  etc..  R.  Co.  v.  Smith,  63  III.  268:  Goshen  v.  Stonington.  4  Com 

Morrison  v.  Springer,  15  Iowa.  304;  Blair  son  v.  New  York.  10  Bi«tb.  { 

;-.  Ridgley.  41  Mo.  63:  Scolt  v.  Smart,  I  Bowman  v.  Middlelon.  t    Ba 

Mann.  (Mich.)  295;  People  v,  San  Fran-  353;  Ham  v.  McClaws,  t  B: 

Cisco,  etc,  R.  Co.,  35  Cal.  606;  Crowley  98;  Black on'Constitutional  P 

-.:  State,  11  Oreg.  513;  Alexander  v.  Peo-  %  177;  Baltimore  v.  Slate.  15 
pie,   7  Colo.   155;   Cooley's   Const,  Lim.         Per  cen/ra,  see  Cooky's   C 

1B3  et  scf.     Cempare  Sadler  v.   Langham,  164.  where  it   is  said:   "  Nor 

34  Ala.  311.  declare   a  statute   unconstitv 

II  an  act  may  be  valid  or  not  according  void  solely  on  the  ground  of 

to  the  circumstances,  the  court  would  be  oppressive  provisions,   or   b 

boUTvI  to  presume  that  such  circumstances  supposed  to  violate  Ibe  natun 

existed  as  woukl  render  it  valkl.     Talbot  political  rights  of  the  ciliie 

::  Hudson.  16  Giay  (Mass.),  417.  can  he  shown  that  such  injus 

Csutraotlon  of  tha  Statu ta.—^W bene ver  hibited  or  such  rights  guaraoi 

an  act  of  the  legislature  can  be  so  con-  lecled   by   the   constitution." 

strued   and   applied  as  to  avoid  conflict  People  i>.  Gallagher.  4  Micb.  ; 

with  tbe  constitution  and  give  it  the  force  11.   Mahaoey,  13  Mich.  4B1; 

■it  law,  this  will  be  dotie  by  Ibe  courts.  Road   Co.   v.    Woodbull.   35 
474 
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bare  question  of  legislative  power,  and  no  inquiry  is  permissible 
as  to  the  motives  operating  on  the  minds  of  the  legislators  in  vot- 
ing  for  the  law.'  The  courts  will  take  judicial  notice  of  the  jour- 
nals of  tlie  legislative  houses:  and  if  it  should  appear  from  these 
records  that  any  act  did  not  receive  the  requisite  majority,  or  that 
in  respect  to  it  the  legislature  did  not  follow  any  requirement  of 
the  constitution,  or  that  in  any  other  respect  the  act  was  not  con- 
stitutionally adopted,  the  courts  may  act  upon  this  evidence  and 
adjudge  the  statute  void." 

While  the  courts  cannot  shun  the  discussion  of  constitutional 
questions  when  fairly  presented,  they  will  not  go  out  of  their  way 
to  find  such  topics;  they  will  not  seek  to  draw  in  such  weighty 

Jcirell  V.  Weed,  ifl  Minn.  a7J;  People  v.  Fagan,  23  La.  Ann.   S45;  Sunbury,  etc., 

Haiden,   50    N.   V.    S*S;    Sharplesi    i>.  R.  Co.  i'.  Cooper,  33  Pa.  St.  178;  Balti- 

HiTor  or  Philadelphia,  st  Pa.  Si.   161;  more  v.   Slate,  tj  Md.  376:  Johnson  v. 

ConiinonweMlih  v.   McCloskey,  1  Rawle  Higgins.  3  MeLc.   (Ky.)  566;  People   v. 

|Pa.).   3J4:  Bridgeport    v.    Railroad,    15  Draper.  I;  N.  Y,  $4;;  .fj^/nr/f  McCardle, 

Conn.  41)7;  Luuisville.  etc..   R.   Co.    v.  7  Wal!.  (U.  S.)  514. 

CouDtj  CouTt,  I  Sneed  (Tenn.),  687.  1.  Prescoti  v.   Illinois,  etc.,  Canal,  19 

The  policy  of  the  constitution,  an  in-  III.  324;  People  v.  Commisiionen,  54  N. 

Inction  u(  which  will  justify  the  court  in  Y.   276;  People  v.   Mahaney,   13   Mich, 

dtclaringa  sutute  unconstituiional.  must  4S1;  Moody  v.  State,  48  Ala.  115;  Opin. 

tie  manifeited  by  its  terms,  fixinn  with  ion  ot  the  Judges.  35  N.  H.  579;  Paog- 

pcMijion  the  particular  rule,  and  not  be  born  v.  Young.  32  N.  J.  L   29;  Spangler 

gitlKred  by  general  inference  or  vague  v.  Jacoby.  14  111.  397:  Miller  v.  State,  3 

lod  nnceriain  speculation  as  to  the  un-  Ohio  Si.  475;  Souihwarit  Bank  v.  Com- 

uprestcd  meaningof  the  framers.     Pat-  monweallh.  2  Pa.  St.  4_|6;  McCulloch  i' 

lison  B,  Yuba.  13  Cal.  175.  State.    11    Ind.   430:  Siaie   11.    Moffit,    5 

When  an  act  of  the  legislature  is  plain  Ohio,  358;  Turley  v.   Logan  Co.,  17  111. 

ind  unambiguous,  and  is  free  from  olijec-  151;  People  i'.  Supervisors.  8  N.  Y.  317; 

lion  on  constiluLional  grounds,  the  courts  Jones  ».  Hutchinson,  43   Hi,   721.      Com- 

of  die  State  are  bound  to  apply  and  en-  pare  Sherman  v.  Story,  30  Cal.  353;  Kil- 

(orce  it.  notwithstanding  objections  to  its  gore   v.  Magcc.  85    Pa.   St.    401 ;  Whiled 

ftUry.  Leonard  ?>. Wiseman.  31  Md.  aoi.  v.  Lewis,  35  La.  Ann.  568, 

Nor  arc   the   courts  at   liberty  to  set         But  the  courts  cannot,  for  the  purpose 

uide  a  statute  merely  because  jt  is  ab-  of  impeaching  a  statute,  go  behind  the 

surd  or  unreasonable.  Flint  RiverSlcam-  legislative   records   to   inquire   into  (be 

boat  Co.  V.  Foster,  5  Ga.  194.  Or  because  regularity  of  ihe  proceedings  in  passing 

it  is  an  umcise  enacimeni.     Merchants'  it.     People  v.  Devlin.  33  N.  Y.  369. 

■■  Ion  Co.  V.  Brown,   18   Repr.  (Iowa)        And  it  will  not  be  presumed,  from  the 

mere  silence  of  the  journals,  that  eilher 

utUaattoB  IFadtr  PoUm  Fowst.— Leg-  house  has  exceeded  its  authority,  or  dis- 

Uie  powers,  the  exercise  of  which  can  regarded  a  constitutional  requirement  in 

r  be  justified  on   the,  ground  of  the  the  passajje  of  an  act.  uniess  where  the 

(C  power,  and   which  arc   otherwise  constitution  requires  the  journals  10  show 

nnsiitucional,  can  be  such  only  as  are  the  aciion  taken,  as.  for  instance,  where 

ilnlely  requisite  for  the  safely,  com-  it  requires  the  yeas  and  nays  10  be  en- 

,  or    necessities   of  the  public,   and  lered.     Cooley's  Const.  Lim.  135;  Miller 

ch  ihe  framers  of  Ihe  consiilaiion.  as  v.   State,  3  Ohio  St.   475;  McCullocb  v. 

I  of  ordinary   prudence,   cannot   be  Stale.  11  Ind.  424;  Supervisors  v.  People, 

Mscd  10  have  intended  to  prohibit,  25  III.  iSi. 

lite  ihf  language  of  the  prohibition.         As  each  house  of  the  legialatore  has 

pie  u,  Jackson  Co..  9  Mich.  285.  See  the  power  to  judge  of  the  election  atid 

r  Orleans  Gm-Light  Co.  v.  Louisiana  qualifications  of  its  members,  the  ctnirt 

nand  Heat  Co..  Iij  U.  5.650;  Black  cannot  go    behind    a    law  to   Bscerlain 

Contiitutional    Prohibitions,   g    fa;  whether  the  consiituiional  vote  requisite 

ley's  Const.  Lim.  577.  to  give  it  immediate  effeci  was  cast  by 

Ex  parlt    Newman.    9    Cal.    503;  members  legally  chosen.     People  p.  Ma- 

ght  V.  Derfeel,  8  Ind.  398;  State  v.  hancy,  13  Mich.  4^1. 
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matters  collaterally  nor  on  trivial  occasions.^  Many  courts  adopt 
the  rule  that  they  will  not  decide  a  legislative  act  to  be  unconsti- 
tutional by  a  majority  of  the  quorum  of  judges,  but  will  postpone 
the  argument  until  the  bench  is  full;  but  this  is  a  rule  of  propriety 
only,  not  of  constitutional  obligation.*  A  statute  will  not  be  de- 
clared unconstitutional  on  the  application  of  a  mere  volunteer  or 
person  whose  rights  it  does  not  specially  affect ;  this  will  only  be 
done  in  a  proper  case,  where  some  person  seeks  to  resist  the  opera- 
tion of  the  statute  and  calls  in  the  judicial  power  to  pronounce  it 
void  as  to  him,  his  property,  or  his  rights.^  The  fact  that  some 
provision  or  part  of  a  statute  is  unconstitutional  does  not  make 
the  remainder  so,  if  such  remainder  is  independent  of  and  separable 
from  the  void  part,  so  that  one  part  may  operate  without  the 
other.*     The  decision  of  that  court  which  is  the  final  interpreter 

1.  Hoover  v.  Wood,  9  Ind.  286;  State  8.  Cooley's  Const.  Lim.  161.  See  Bris- 

V.  Rich,  20  Mo.  393;  Ireland  z'.  Turnpike  coe  v.  Bank,  8  Pet.  (U.  S.)  118. 

Co..  19  Ohio  St.  373.  8.  Jones  v.   Black,  48  Ala.  540;  Wil- 

The  court  will  not  decide  a  question  liamson  v.  Carlton,  51  Me.  449;  Suie  v, 

involving  the  constitutionality  of  an  act  Snow,  3  R.  I.  64;  Dejarnett  v.  Haynes, 

of  the  legislature,  although  it  may  be  23  Miss.  600;  Moore  v.  New  Orleans.  32 

legitimately  presented  by  the  record,  if  La.  Ann.  726:  People  v.  Brooklyn,  etc., 

the  record  presents  any  other  clear  ground  R.  Co.,  89  N.   Y.  75;  Cooley's  Const, 

on  which  its  judgment  may  be   based.  Lim.  163. 

Smith  V.  Speed,  50  Ala.  276;  Weimer  v,  A  party  proceeded  against  under  one 

Bunbury,  30  Mich.  201;  Ex  parte  Ran-  branch  of  a  criminal  statute  cannot  ob- 

dolph,  2  Brock.  (U.  S.  Cir.)  447:  Frees  ject  to  the  unconstitutionality  of  another 

V,  Ford,  6  N.  Y.   177;  White  v,  Scott.  4  and  independent  part  of  the  statute.  State 

Barb.  (N.  Y.)  56;  Mobile  &  Ohio  R.  Co.  r/.  Snow,  3  R.  L  64. 

V.  State,  29  Ala.  573.  A  law  unconstitutional  only  because 

Nor  when  it  does  not  appear  by  the  impairing  the  obligation  of  contracts  is 

record  that  the  decision  of  the  court  be-  not  necessarily  null  as  to  the  rights  of 

low  was  based  upon  that  question.  Hop-  persons  not  concerned  in  the  contracts 

son  V,  Murphy,  i  Tex.  314.  whose  obligations  are  so  impaired.  Moore 

The  courts  will  not  pass  upon  the  con-  v.  New  Orleans,  32  La.  Ann.  726;  New 

stitutionality  of  a  statute  upon  the  decision  Orleans  Nav.  Co.  v.  New  Orleans,  12  La. 

of  preliminary  motions  or  applications  Ann.  364. 

for  provisional  injunctions.     Lothrop  v.  The  objection  that  a  legislative  act  is 

Siedman,  42  Conn.  583;  Rensselaer,  etc.,  unconstitutional    because    divesting  the 

R.  Co.  V.   Bennington,  etc.,  R.  Co.,  17  rights   of    remaindermen    against    their 

Repr.  (U.  S.  Cir.)  168;  Deering  v.  Rail-  will  cannot' be  urged  by  the  owner  of  the 

road,  31  Me.  172;  Havemeyer  v.  Inger-  particular  estate,  and  can  only  be  made 

soil.  12  Abb.  Pr.  N.  S.  (N.  Y.)  301.  on  behalf  of  the   remaindermen    them- 

The  constitutionality  of  a  law  upon  selves      Sinclair  v,  Jackson,  8  Cow.  (N. 

which  an  indictment  is  based  cannot  be  Y.)  543. 

questioned    upon    an   application   for  a  Tax-payers,  citizens  of  a  State,  may 

habeas  corpus.     Parker  v.   State.  5  Tex.  maintain  a  suit  ^uia  timet  to  restrain  its 

App.  579;  In  re  Brosnahan,  18  Fed.  Repr.  executive  officers  from  funding  the  public 

62.  indebtedness   under  an   act  unconsiitu- 

The  court  will  not  consider  the  const!-  tional  and  void.     Lynn  v,  Polk,  8  Lea 

tuiionality  of  a  statute  on   a  summary  (Tenn.).  121. 

motion  to  strike  out  part  of  a  complaint  Estoppel  to  Deny  Conititiitioiiality. — An 

as  irrelevant.     Brien  v.   Clay,  i   E.   D.  individual  has  no  right  to  complain  that 

Smith  (N.  Y.),  649.  a  law  is  unconstitutional  after  he  has  en- 

In   Burbank  v,   Williams,    Phill.   (N.  deavored  to  take  the  benefit  of  it  lo  the 
Car.)  37,  the  court  refused  to  review  the  injury  of  others.     Hansford  v.  Barbour, 
constitutionality  of  a  statute  which  had  3  J.  J.  Marsh.  (Ky.)  515;  Barnett  v.  Bar- 
been  repealed,  merely  for  the  purpose  of  hour,  i  Lilt.  (Ky.)  396. 
determining  the  right  to  costs.  4.  Packet  Go^  tfs  Keokuk,  95  U.  S.  80: 
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Unity  V,  Burrage,  103  U.  S.  459;  Penni-  remains  enough  to  make  a  statute  corn- 
man's  Case,  103  U.  S.  717;  Presser  v.  plete  in  itself,  capable  of  being  executed 
Illinois,  116  U.  S.  252;  Duer  t/.  Small.  4  according  to  the  apparent  legislative  in* 
Blatch.  (U.  S.  Cir.)  263;  Fisher  v.  Mc-  tent,  and  independent  of  that  which  has 
Girr,  I  Gray  (Mass.),  i;  Commonwealth  been  annulled,  it  will  be  sustained.  State 
V.  Clapp,  5  Gray  (Mass.),  97;  Common-  v.  Tuttle,  53  Wis.  45;  State  v,  Eznicios, 
wealth  9.  Hitchings.  5  Gray  (Mass  ),  482;  33  La.  Ann.  253. 

State  V.  Wheeler.  25  Conn.  290;  State  v.  The  imposition  of  a  tax,  and  the  desig- 
Snow,  3  R.  I.  64;  People  v,  Kenney,  96  nation  of  collectors  thereof,  are  entirely 
N.  Y.  294;  Harris  v,  Niagara  Co.,  33  distinct  subjrct-matters.  and  an  illegality 
Hun  (N.  Y.),  279;  Lea  v,  Bumm,  83  Pa.  in  regard  to  the  latter  will  not  necessarily 
St.  237;  Davis  «/.  State,  7  Md.  151;  State  impeach  the  provisions  relating  to  the 
V.  Commissioners,  29  Md.  521;  Gamble  tax.  People  v.  Lawrence,  36  Barb.  (N.  • 
V.  McCrady.  75  N.  Car.  509;  Robinson  Y.)  177.  See  Kennedy  v.  Railroad,  22  I 
V.  Bank  of  Darien,  18  Ga.  65:  Bucky  v.  Wis.  581.  ^ 
Willard.  16  Fla.  330;  Mobile  &  Ohio  R.  A  law  requiring  the  secretary  of  state 
Co.  V.  State,  29  Ala.  573;  South  &  North  to  furnish  copies  ot  the  laws  to  certain 
Ala.  R.  Co.  V.  Morris,  65  Ala.  193:  newspapers  is  not  rendered  void  in  toto 
Campbell  v.  Union  Bank,  6  How.  (Miss.)  by  an  unconstitutional  provision  reducing 
625;  Williams  v.  Payson.  14  La.  Ann.  the  compensation  to  be  paid  to  the  secre- 
7;  Franklin  Co.  v.  Railroad,  12  Lea  tary .  for  furnishing  such  copies  below 
(Tenn.),  521;  Tillman  v,  Cocke,  9  Baxt.  what  it  was  when  he  took  the  office.  State 
(Tenn.)  429;  Ely  v,  Thompson,  3  A.  K.  v.  Kelsey,  44  N.  J.  L.  i. 
Marsh.  (Ky.)  70;  Turner  v.  Woodson  Where  a  State,  by  the  terms  ofastat- 
Co.,  27  Kans.  314;  Morrison  v.  State,  40  ute,  has  a  lien  on  the  property  of  a  rail- 
Ark.  448;  Exchange  Bank  v.  Hinds,  3  road  company,  as  trustee  for  the  holders 
Ohio  St.  i;  McCuIloch  v.  State,  11  Ind.  of  bonds  issued  by  the  State  in  aid  of 
424;  State  V  Newton,  59  Ind.  173,  Nel-  such  company,  it  does  not  follow,  be- 
son  9.  People,  33  111.  390;  Santo  z/. State,  cause  the   provisions  of  the  statute  in 

2  Cldrke  (Iowa),  165;  State  v,  Clark,  54  respect  to  the  execution  and  exchange  of 
Mo.  17;  Rood  V,  McCargar,  49  Cal.  117;  the  bonds  are  unconstitutional,  that  i}^!^ 
Ex  parte  Frazer,  54  Cal.  94;  Mills  v.  Sar-  statutory  lien  is  void  also.  Florida  Cent, 
gent,  36  Cal.  379;  Robinson  v,  Bidwell,  R.  Co.  v,  Srhulte.  103  U.  S.  iig. 

22  Cal.   379;  Lathrop   v.   Mills,  19  Cal.        Statute  with  Single  Ofejeot. — If  the  pur- 

513;  People  V,  Hill,  7  Cal.  97;  Tripp  v,  pose  of  a  statute  is  to  accomplish  a  single 

Overocker,  7  Colo.  72:  People  v.  Jobs,  object  only,  and  some  of  its  provisions 

7 Colo.  475;  State?/.  Rosenstock,  11  Nev.  are  void,  the  whole  must  fall,  unless  suf- 

128.  ficient  remains  to  effect  the  object  with- 

The  constitutional  and  the  unconstitu-  out  the  aid  of  the  invalid  portion.  People 

tional  provisions  may  even  be  contained  y.  Cooper,  83  111.  585;  Ex  parte  Towles, 

in  the  same  section  of  the  law,  and  yet  '48  Tex.  413;  Santo  v.   State,  2  Clarke 

be  perfectly   distinct   and   separable,  so  (Iowa),  165. 

that  the  former  may  stand  though  the        But  a  clause  in  an  act  containing  an 

latter  fall:  the  question  is  whether  the  unconstitutional  provision  will  vitiate  the 

several  provisions  are  essentially  and  in-  whole  act,  if  it  enters  so  entirely  into  the 

separably  connected  in  substance.    Hag-  scope  and  design  of  the  law  that  it  would 

erstown  v.  Dechert,  32   Md.  369:  Com-  be  impossible  to  maintain  it  without  the 

mon wealth  v.  Hitchings,  5  Gray  (Mass.),  obnoxious  provision.     Reed  v.  Railroad, 

485;  Robinson  v.  Bidwell.   22  Cal.  379;  33  Cal.  212;  Campau  v.  Detroit,  14 Mich. 

Eells  V.  People,  4  Scam.  (111.)  512:  State  276;  State  v.  Commissioners,  5  Ohio  St. 

V.   Easterbrook,    3    Nev.    173.     Compare  497. 

McCready    v.    Sexton,    29    Iowa,    356;        A  State  statute  taxed  telegraphic  mes- 

Christy  v.  Sacramento  Co.,  39  Cal.  3.  sages;  the  United  Sutes  supreme  court 

Where  part  of  an  act  is  declared  un-  pronounced  the  statute,  so  far  as  inter- 
constitutional,  but  the  rest  is  independ-  state  and  governmental  messages  were 
ent  and  can  stand  alone,  the  portion  so  concerned,  to  be  invalid;  the  cause  was 
declared  to  be  unconstitutional  is  as  if  it  remanded  to  the  State  courts.  Held^  that 
had  never  been  passed,  and  the  portion  the  different  parts  of  the  act  were  so  in- 
declared  to  be  constitutional  must  remain  timately  connected  that  by  reason  of  such 
in  full  force  as  if  that  had  been  the  whole  invalidity  the  entire  statute  was  void, 
of  the  act  originally.     State  v,  Copeland,  Western  Union  Tel.  Co.  v.  State,  63  Tex. 

3  R.  I.  33.  630. 

Frorisiont  Matt  bo   Independent.— If,        Legislative  Intent. — When  the  parts  of 

^hen  the  Void  part  is  stricken  out,  there  a  statute  are  so  mutually  dependent  and 
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of  a  constitution,  passing  upon  the  constitutionality  of  a  pai 
statute,  is  binding  and  conclusive  upon  all  other  courts  u 
versed^* 

An  unconstitutional  act  is  not  a  law ;  it  confers  no  rights 
poses  no  duties,  it  affords  no  protection,  it  creates  no  ofBct 
in  legal  contemplation,  as  inoperative  as  though  it  had  nevi 
passed.^  When  a  statute  has  been  held  unconstitutional 
!  appellate  court,  it  is  inoperative  while  such  decision  is  maim 
I  but  a  later  decision  sustaining  such  statute  gives  it  vitalit 
!  the  time  of  its  enactment,  and  it  is  to  be  treated  as  havin 
constitutional  from  the  begpnning.^ 

(a)  Construction  and  Interpretation  of  Constitutions. — ^The 
of  construction  applied  to  the  constitution  is  to  give  effect 


conii«cled.  as  condi lions,  consideralions. 
or  compensations  far  each  other,  as  to 
warrant  a  belief  [hat  the  teRJslature  in- 
tended Ihem  as  a  whoTe,  and  thai  if  all 
could  not  be  carried  into  effect  the  legis- 
lature would  not  pass  the  ccsidue  inde- 
pendentlv.  then  if  some  parts  are  uncon- 
stitutional and  void,  all  Che  provisions 
nhich  are  thus  dependent  conditional,  or 
connected  must  fall  with  them.  Spraigue 
V.  Thompson.  n8  U.  S.  90;  Warren  v. 
Mayor,  3  Gray  (Mass.),  84;  Sl^uson  v. 
Racine.  13  Wis.  398;  State  v.  Dousman, 
■A  Wa.  S4l;  Hinie  v.  People,  ga  111. 
406;  Ex  parte  Praier,  54  Cal.  in;  Ecli- 
hart  V.  Stale,  j  W.  Va.  515;  Cooley's 
Const.  Lim.  179. 

1.  Stare  Ovdiili. — The  decisions  of  the 
supreme  court  of  the  United  States  upon 
the  consiruclion  of  the  Federal  tonstiiu- 
lion  or  the  la«s  of  the  Union  are  con- 
clusive and  binding  upon  all  State  tribu- 
nals. Black  V.  Lusk.  69  111.  70:  Lebanon 
Bank  v.  Mangan,  3S  Pa.  St.  4;3. 

And  conversely,  the  judgmenl  of  the 
highest  court  of  a  Slate,  that  a  statute 
has  been  enacted  in  accordance  with  the 
requirements  of  the  Slate  constitution,  is 
conclusive  upon  the  United  Slates  courts 
and  will  not  be  reviewed  therein,  when 
no  Federal  question  is  involved.  Atlantic 
&  Gulf  R.  Co,  V.  Georgia.  98  U.  S.  359; 
Dundee  Montage  Co  v.  Parrish.  24  Fed. 
Repr.  197:  North  Bennington  Bank  v. 
Bennington.  16  Blaich.  (U.  S,  Cir.)  "si. 
See  Gelpcke  v.  Dubuque,  "  '"  " 


435:  Poindexter  v.  Greenhow,  i 
370;  Strong  f.  Daniel.  5  Ind.  34 

The  secession  ordinance  of  Li 
being  a  nullity,  bad  no  effect  to 
judgment  of  its  supreme  coart 
a  few  days  afrer  its  passage. 
Cannon.  6  Wall  (U.  9  )  443. 

FratsotidD  to  Offlosn. — An  an 
tional  law  can  afford  no  justilii 
an  officer  acting  under  ii.  A 
Hammond.  3  McLean  (U.  5.  C 
Poindexter  t>.  Greenhow.  114  U 
383.  Compare  Commonwealth 
Combs.  56  Pa.  St.  436. 

In  Scssuras  v.  Bolts.  34  Ter 
was  held  that  an  act  adjudgn 
courts  to  be  unconstitutional 
force  and  effect  of  law  frier  to 
cision.  so  far  as  to  protect  o£( 
obey  its  mandates. 

Although  an  act  be  unconsl 
and  void  it  will  yet  operate  as  an 
upon  the  party  applying  for  ami 
ing  it.  and  as  notice  to  third 
Robinson  !>.  Bank,  18  Ga.  65;  f 
V.  Landram.  ;  Bush  (Ky.)   930. 

Although  an   act   be  unconsti 
the  legislature  mav.  by  a  subseqi 
direct   the  expenses    incurred 
legislation  10  be  paid.    People  v. . 
64  Barb.  (N.  V.)  aiq. 


act    i 


oid    for 


peating  all  acts  or  pari: 

cnt  with  it  repeals  noili 

Wall.  (U.  S.)     former  law  remains  unaffected. 

175.  II.    Detroit,   14   Mich.    376;  Stan 

Where  a  statute  has  been  declared  con-     Crosse.   It  Wis.   Jl;  Tims   v.  \ 

stitutional.  an  inferior  court  is  bound  by     Ala.  165;  Shepardson  v.  Railritac 

the  juilgment.  notwithstanding  new  rea-     605;  Sullivan  v.  Adams.  3  Gray 

sons  are  set  up  against  it.  The  presump-     476;  Devoy  v.  Mayor.  35  Barb. 

tlon  of  law  is  that  all  iheexisting  reasons     2(14;   Childs   f.  Shower,    iS   loi 

were   considered   and    held   insufficient.     Can^rf  Meshmeier  r.  State.  II 1 

Wheeter  v.   Rice,   4   Brewst.   (Pa.)  129:     Ely  :>.  Thompson.  3  A.  K.  Mar.  | 

Palmeri'.  Lawrence,  5  N.  Y.  389.  Harveyi'.Virginia.i8Repr.(U.S.i 

S.   Norton  v.   Shelby  Co.,   itS   U.    5.         S.   Pierce  v.  Pierce,  46  Ind.  se 
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intent  of  its  framers  and  the  people  in  adopting  it.  This  intent  is 
to  be  found  in  the  instrument  itself.  If  the  words  convey  a  defi- 
nite meaning  which  involves  no  absurdity  or  contradiction  with 
other  parts  of  the  instrument,  then  that  meaning  apparent  on  its 
face  is  to  be  adopted.'  When  a  constitutional  provision  has  re- 
ceived a  settled  judicial  construction,  and  is  afterwards  incorporated 
into  a  new  constitution,  or  into  the  constitution  of  another  State, 
it  must  be  presumed  to  have  been  adopted  with  a  knowledge  of 
that  interpretation,  and  the  courts  will  feel  bound  to  adhere  to 
it*  When  the  language  of  a  provision  in  the  constitution  of  a 
State  is  of  doubtful  import,  the  condition  of  the  people  and  the 
history  of  the  instrument  itself  are  to  be  looked  to  in  determining 
the  meaning  of  the  clause  in  question.^     Constitutions  are  also  to 

1.  Hawkins  v.  Carroll   Co.,  50  Misi.  Md.   13s;  Wnkntl  v.  WiKlon,  7  Ind.  49: 

735;   HUls  V.  ChicaRo.  60  111.  86;  Cora-  People   v     Purdy.   a   Hill   (N.    V.).  36; 

Bionirealih   v.   Raniiall,   10   Phila.   (Pa.)  GreencasLle  Twp.  -v.  Black,  5  Ind.   570;' 

4St;  People   v.    Poller.   47   N.   Y.   375;  Green  v.  Weller,  32  Miss.  650;    Cooley 

BcardsioKn  v.  Virginia.  76  111.  34.     Sec  Const   Lim.  57. 

Cootejr  Const.  Lim.  SS-57;  I  Story  on  ihe        Expadlanoy. — On   constitutional    que«- 

Consl.  ^  400:    Newell  v.   People.  7  N.  tions.  presenting  grave  doubts  on  account 

V.  q;;  Den  v.  Reid,  10  Pet.  (U.  S.)  524;  of  ihe  uncertainty  of  the  language  em- 

Bitllell  V.  Morris.  9   Port.   (Ala )   266;  ployed,   broad   considerations  of    expe- 

Ltonaid  V.  Wiseman,  31   Md.  204;    Mc-  diency  are  not  to  be  overlooked.     Batti- 

Adao  V.  Benbow.  63  N.  Car.  464.  more   v.    State,    i;    Md     376.     Cemfan 

It  has  been  suggested  that  in  conslru-  Greencastie  v.  Black.  5  Ind.  557. 
m%  a  clause  of  a  constitution,  il  a  literal        Confiiot  to  be  AT«ld«d. — ^A  conslnictlon 

iiilerpreiation  of  the    language   involves  which  raJGes  a  conflict  between  parts  of 

inv  absurdity,  contradiction,  injustice,  or  the  constitution  is  not  permissible  when, 

eilreme  hardship  the  courts  may  deviate  by  any  reasonable  construction,  the  part* 

a  lilile  from  the  received  sense  and  lit-  may  be  ma<le  to  harmonize.     People  v. 

tral  meaning  of  the  words,  and  interpret  Wright,  6  Colo,  93.     But  when  the  COD- 

ilie  instrument  in  accordance  with  what  stitution  speaks  in  plain  languase  in  ref- 

■ppCKs  to  have  been  the  intention  of  its  erence  to  a  particular  matter  the  courts 

fraiaers.   Taylor  f.  Taylor,  10  Minn   107.  have  no  right  10  place  a  different  mean- 

Bui  in  Beneral  a  liberal  construction  of  ing  on  the  words  emplnyed.  because  tbe 

Jtalates.  and  a  strict  construction  of  con-  literal  interpretation  may  happen  to  be 

tliiutionai  provisions.  U  a  safe  and  rea-  inconsistent  with  other  pans  of  the  in- 

sonable  judicial  policy.     Wolcoti  v.  Wig-  strument  in  relation  to   other  subjects. 

ton.  7  Ind  44.  Cantnell  v  Owens,  14  Md.  ai;. 

FtpilaiXsudngrrafSTTtd.— Thewords        B.  Atty.-Gen.   v.   Brunst,  3  Wi».   787; 

al  iKc  constiiution   are  to   be  uken  in  Ex  tarlf  Roundtree.  Jl  Ala.  42:  People 

Uieirpopular.natural.and  ordinary  mean-  v.  Coleman,  4  Cal.  46:  Common  wealth 

ii%  rather  than  in  any  technical  sense,  v.  Hartnetl,  3  Gray  (Mass.),  450;   Hess 

nnlesi  the  context  or  the  very  nature  of  v.  Pegg.  7  Nev.  231  Leavenworth  Co.  v. 

tbe  subject  indicates  otherwise.    Gibbons  Miller,  7  Kans.  479:  Walker  i^. Cincinnati, 

^  Oiiden.  9  Wheat.  (U.  S.)  18S;  Green  v.  ai  Ohio  Si.  [4;  Daily  v.  Swope.  47  Miss. 

Wcller.33Miss.67S:  Settler.  Van  Entea,  367;  Jenkins  r.   Ewin,  8  Heisk.  (Teon.) 

4qM.  Y.  iSi:  I  Story  on  the  Const.  §451;  456. 
Weill  V.  Kenfield,  54  Cal   III.  S.  Hamilton  v.  County  Court.  15  Mo. 

Bui  where  a  word  has  acquired  a  hxed  3;  Kennrdy  v.  Gies.  15  Mich  83;  People 

itchnical  meoning  in  legal  an <i  consiito-  v.    Fanchu.    50   N.  Y.    a88;   Cronise   v. 

lional  history  it  is  to  be  understood  as  Cronise.  54  Pa   St.  25;. 
used  in  that  sense  in  a  written  constiin-         But  when   the  text  of  a  constitutional 

tion.    Cuoley  Const.  Lim.    59;   I  Story  provision  is  not  ambiguous,  the  courts,  in 

Corm.  g453.  giving  construction   ihereio,  are   not  at 

Whole  to  b«  ConsliiaTod. — In  the  inter-  liberty  to  search  for  its  meaning  beyond 

pretaiion  of  a  constitution  the  whole  in-  the  instrumcntitself.  Chesapeake  ft  Ohio 

nniment  roust  be  examined  to  ascertain  R.  Co,  v.  Miller,  19  W.  Va.  40B:  Hamil- 

Uiesensein  which  Ihe  words  in  particular  ton  :'.  County  Court,  15  Mo.  3.     See  E* 

tlaoses  were   used.     Manly  k.  State,  7  /^r/^  Jacluon,  14  Blalch.  (U.  S.  Ctr.)349- 

en 
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be  construed  in  the  light  of  the  common  law,  and  of  the  fai 
it9  rules  are  still  in  force.  Thus  the  familiar  rule  that  a  stai 
contravention  of  the  common  law  ought  not  to  be  extend 
construction  applies  with  equal  force  to  a  constitutional  pr< 
of  that  character.'  The  courts  do  not  feel  themselves  authi 
unless  in  very  extreme  cases,  to  regard  any  provision  of  tl; 
stitution  as  merely  directory  and  not  mandatory.*  Whe 
bill  of  rights  and  the  constitution  diSer,  the  latter  is  to  be 
as  the  established  limitation,  or  limited  adoption,  of  the  g 
principles  previously  declared.'  It  is  also  a  general  rule  thai 
a  constitution  gives  a  general  power,  or  enjoins  a  duty,  it  also 
by  implication,  every  particular  power  necessary  for  the  ej 
of  the  one  or  the  performance  of  the  other.*  A  coostiti 
enactment   should   be  construed   to  operate   prospectively 

old  principles  againsi  abrogation  < 
tion;  ihey  are  conservatory  insi 
raihcr  Lhan  rcFormalorf.  We 
Buntmry.  30  Mich.  301. 

Wbile  the  amendments  (o  Ibe 
Slates  constiiuiioD  were  iotem 
marily  to  be  reslrictive  upon  ihe 
of  the  general  government  and 
Stale  legislatures,  yet  they  are  dec 
of  great  principles  of  civil  liben 
can  be  infringed  neither  by  the  I 
nor  the  Stale  governments.  Cani 
State,  II  Ga.  353. 

4.  Field  t.  People,  s  Scam,  i 
McCulloch  V.  Maryland.  4  Wh 
S.)  4*8:  Uniled  State*  v.  Fi 
Cranch  (U.  S.),  358 ;  i  Story 
Const.  ^430'43S;  Cooley's  Coa 

But  this  rale  is  modified  by  ar 
■hat  where  the  means  for  the  eii 
a  granted  power  are  also  giTen  i 
or  different  means  or  powers  ca^ 
plied,  either  on  account  of  com 
or  of  being  more  effectual.  I 
People,  %  Scam.  (111.)  7g. 

In  a  clause  of  a  constilntion  f 
powers  the  word  "  necessary"  d 
always  mean  "  indispensable."  t 
onen  be  construed  to  signify  a  | 
dlsrretion.  Coiioa  v.  CommbSH 
Fla.  610. 

The  Federal  government  being 
enumerated  powers,  the  conslilat 
of  an  act  of  Congress  is  to  be  te 
Ihe  RTant  of  powers  contained 
Federal  constitntion;  but  ihe  Sii 
emiuenis  are  presumed  to  be  i 
with  general  powers  of  legislatii 
therefore,  in  determining  whelhei 
of  a  Slate  legislature  is  in  violatii 
conatitulion,  the  inquiry  is  direcir 
limitations  imposed  on  (he  legisli 
the  terms  of  the  constitution.  /■ 
bry.  5  Tex.  App.  93;  Loga*  v. 


Deb«tM  of  CoaTention. — The  debates  of 
ihe  convention  thai  framed  a  constitution 
can  seldom  be  referred  10  by  the  courts 
in  expounding  it.  See  Taylor  v.  Taylor, 
10  Minn.  107;  Springfield  v.  Edwards,  84 
111.  6*6.  643:  Cooley  Const.  Lim.  66. 

The  conslilulion  is  10  be  interpreted 
with  reference  to  the  previous  legislation 
of  Ihe  Stale. .  and  powers  always  pre- 
viously exercised  by  the  legislature  re- 
ntaln  10   ihem   unless   eipressly  or  im- 

fliedty  prohibited.  Baltimore  v.  State,  15 
w.  376. 

As  10  con  tern  pora  neons  and  practical 
construction,  see  Cooley  Const.  Lim.  67; 
I  Story  on  Ihe  Const,  chap.  v. 

1.  Brown  v.  Filield,  4  Mich.  399. 

A  constitutional  provision  declaring  in 
'  general  terms  the  adopli'in  of  the  Eng- 
lish common  law  should  be  deemed  to 
adopt  Ihe  common  law  only  so  far  as  it 
was  in  harmony  wllh  the  existing  insiiiu- 
lions,  and  as  ils  principles  are  applicable 
10  the  Slate  of  the  country  and  the  condi- 
tions of  sociely.  Such  a  provision  does 
not  oblige  the  courts  to  lollonr  the  Eng- 
lish doclrlne  of  ancient  lights.  Powell 
V.  Sims.  5  W.  Va.  I.  See  Day  v.  Slate, 
7  Gill  (Md.).  33 


Where,  in    ih 

e    cnnstilul 

ion.  technical 

terms  of  law  or 

which  are  comr 

law  and  Ihe 

law  of  England. 

if  ihere  ii 

I  a  difference 

of  signification 

in  the  two 

countries    ihe 

meaning  which 

Ihey  have  i 

n  our  counlry 

is  to  be  preferred.  The  Hun 

itresa,  Davles, 

(U.  S.  Dist.)  83. 

a.   People  -v. 

Lawrence, 

36   Barb.  (N. 

Y.)  177;  Cooley 

Const.  Lim.  74-83. 

S.   Baltimore 

V.   State. 

IS   Md.    376. 

Compart   In    re 

Doraey,   7 

Port   (Ala.) 

The  bills  of  rights  in  the  American 
consiilutions  have  nol  been  drafted  for 
ihe  introduction  of  new  law,  but  to  secure 
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unless  the  langu^e  employed  manifests  a  clear  intention  to  give 
it  a  retrospective  effect.*  The  principle  of  stare  decisis  applies 
with  especial  force  to  the  interpretation  of  constitutions." 

4.  Separate  Proviiieei  of  Deputmentt  of  Oovemment — One  of  the 
most  important  features  of  American  constitutional  law  is  the  care 
which  has  been  taken  to  separate  the  legislative,  judicial,  and  ex- 
ecutive functions.  The  different  classes  of  power  have  been  ap- 
portioned to  different  departments,  and  as  all  derive  their  authority 
from  the  same  instrument,  there  is  an  implied  exclusion  of  each 
department  from  exercising  the  functions  conferred  upon  the 
others.*  But  it  is  impracticable  (and  was  not  intended)  that  the 
separation  of  powers  should  be  absolute  and  complete  in  all  de- 
tails.* 

(a)  Rneroackments  of  Legislative  on.  Judicial. — The  distinction 
between  legislative  and  judicial  action  is  that  the  former  establishes 
a  rule  which  regulates  matters  and  transactions  occurring  after  its 
passage,  the  latter  determines  rights  and  obligations  concerning 
matters  and  transactions  which  already  exist  or  which  have  tran- 
spired prior  to  the  exercise  of  thp  judicial  power.*  An  act  of  the 
legislature  which  undertakes  to  determine  questions  of  fact  and 
law,  affecting  the  rights  of  persons  or  property,  is  judicial  in  its 

Itx.  App.  306.  See  infra,  g  6  of  this  Slates  on  atl  queslioni  involving  the  con- 
litle.  siruciion   of    the    Federal    consiiiuiion. 


J   SeeAllbyeri-.Siate,  ioOhioSt.588;  Newmarket   Bank  i-.    Butler.  45  (       - 

Suit  V.   BartKc.  3  Ind.   258;   Staie   v.  236:  Sitiont  i'.  Laffeny.  3  Gitm.  (IIt.)383; 

ThompMin.  a  Kans.  433:  Slack  v.  Rail-  Bank  of  U.  5.  v,  Norton,  3  A.  K.  Marsh, 

road.  I3B.  Mon.(Ky.)i:  Stale  f  Macon  {Ky.)423:  Black  i>.  Lusk.  69  III.  70:  Leb- 

Couniy   Coun.    4t    Mo.   453:  Cooley's  anon  Bank  v.  Mangan.  38  Pa.  St.  453. 

Const   Lim,  6a;  Black   on  Const.   Pro-  Campari  Padleford  v.  Mayor,  14  Ga.  43B. 

hibiilons.    %    181.        Compart    Matter    of  The  Federal  courts  follow  the  decisions 

Oliver  Lee  &  Co.'s  Bank.  31  N.  Y.  9.  of  the  higtiest  court  of  a  Slate  in  constru- 

S.  When  the  meaninf;  of  the  conslilu-  ingthc  consiiiution  and  lawsof  theSlate, 

lioD  Oft   a   doubtful    question    has   been  unless  they  conflict   with  or    itnpair  the 

once  carefully  considered  and  judiciously  efficacy  of  some  principle  of  the  Federal 

decided,  every   reason   is   in   favor  of  a  constitution  or  of  a  Federal  statute,  or  a 

steady  adherence  to  the  auihontaiivc  in-  rule  of  commercial  or  general  law.     Nor- 

lerpreialion ;    ami    especially   so   where  ton  i>.  Shelbv  Co  .  118  U.  S.  415. 

the  question  is  not  simply  as  to  the  con-  8.  Cooleys  Const.  Lim.  87;  1  Story  on 

stituLionality  of  the  taw,  but  involves  the  the  Const.  gS  518-535:   Federalist,  No. 

vatidtly  of  contracts  and  the  rights  of  in-  47:  Montesquieu.  Espiil  det  /Ms.  b.  II, 

noceal  parties,  and  in  which  the  law  is  c.  6;    1  HI.  Comm.  146.     See  an  article 

odIt  one  of  the  elements.     Madddx   v.  "Are  the  Depaitments  of   Government 

Graham,  3  Met.  (Ky.)  56.     Sec  Scale  v.  Independent?      in    Am.    Law    Review, 

Hitcbell,  s  Cal.  401;  Grubbs  v.  Sute,  24  March.  1887. 

Ind  29s-  *■  Story   on   the  Const.  §  535;  Balti- 

A  construction  placed  upon  a  section  more  v.  State,  15  Md.  376. 

of  the  constitution  prescribing  the  mode  S.  Smith   v.  Slroiher.   31  Repr.  (Cal.) 

of  amending  laws  is  not  a  rule  of  prop-  106;  Merrill  v.   Sherburne,  i  N.  H.  304; 

eitjr  within  the  principle  that  the  supreme  Bates  v.  Kimball.  3  Chip.  (Vt.)  77;  New- 

court  ought  not  to  overrule  former  deci-  land  v.  Marsh.  19  III.  382. 

sioni  which  constitute  a  rule  of  property,  Nothing     in   the   constitution   of    the 

liut  only  a  rule  of   legislation.     Green.  United  States  forbids  the  legislature  of  a 

castle  Turnpike   Co.    v.   State,  38   Ind.  Slate  to  exercise  judicial  functions.     Sat- 
terlee  v.  Malthewson.  3  Pet,  (U.  S.)  413, 
Under  the  colonial  charter  of  Connecti- 
cut, the   legislature  were  not  restrained 

Ihose  of  (he  supreme  court  of  the  United  from  exercising  judicial  power,  aoil  were 
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character,  and  is  therefore  not  a  rightful  subject  of  legislation.* 
legislature  has  no  constitutional  power  to  control  the  action  of 
courts  by  revising,  annulling,  or  attempting  to  regulate  their  ji 
ments,  or  interfere  with  the  adjudications  they  have  duly  and 
mally  reached.*     Declaratory  laws,  as  such,  are  unconstitutic 

accuElomed   lo  grant   appeals  and   new  Supreme   Court,   In    n    Dorr,   3   I 

IrUls.     Calder  v.  Bull,  3  Root  (Conn.).  399. 

350.  A  private  act  of  the  legislature  pr 

1.  Ponder  v.  Graham.  4  Fla,  33.  ing  that  a  decision  of  ihc  supreme  c 

An  act  of  the  legislature  directing  the  quashing  an  order  for  the  removal 

lev;  of  a  tax  and  payment  out  of  it  of  pauper,  shall  not  be  cunclusive  as  i< 

specified  demands  of  public  creditors  is  question   of  setllemcnt,  which   act 

not  in  the  nature  of   judicial  action,  as  passed   under   the   erroneous   idea 

involving  a  decision  in  favor  of  the  valid-  such  decision  nould  otherwise  be  co 

ily  of  the  demands,  and  being  therefore  sive,  is  not  unconstitutional  ba(  m 

beyond  the  power  of  the  legislature,  but  supererogatory.  West  Buffalo  v.  Wi 

is  in  the  nature  of  an  admission  of  liabll-  G  Pa.  St.  177. 

Ity  and  tender  of  a  mode  of  payment  by  An  act  providing  for  a  graduatei 

the   executive    power    represrnting    the  duction  from  the  term  of  imprison: 

parly  indebted  (the  public),  and  is  valid,  for  which  the  prisoner  is  sentenced  t 

Mclaughlin  V.  Commissioners,  7  S.  Car.  State  penitentiary,  as  a  reward  for 

375;    Greene's    Estate.  4   Md.   Ch.  349;  conduct,  is  an  interference  with  the , 

People  V.  San  Francisco,  11  Cal.  306.  mcnt  of  the  court  sentencing  I  he  cnni 

Where  the  power  ot  the  State  to  alter,  and    therefore    unconstitutional.     < 

amend.or  revoke  the  charier  of  a  private  monneallh  v.   Hallo  way.  43  Pa.  St. 

corporation   is   made   to  depend  on  the  See  State  ir.  Fleming,  7  Humph.  (Ti 

happening  of  some  event,  such  as  non-  ija. 

user  or  abuse  of  its  privileges,  the  deter-  legUlatnn  Ciuiiwt  Sraat  Hiw  Tri 

minaiion   of  the  question,   whether  the  The  legislature  does  not  possess  the 

circumstances  of  the  particular  case  are  slitutional  power  to  graot  a  new  tri 

such  as  10  render  legitimate  the  exercise  an  action  already  determined  in  a  1 

of  this  power,  belongs  in  the  first  instance  of  law.     Young  v.  Scale  Bank,  4 

to  the  legislature,  and  not  to  the  courts.  301;  Merrill  v.  Sherburne.  ■  N.  H. 

Erie  &  Northeast  R.  Co.  v.  Casey.  a6  Pa.  Lewis  v.  Webb.  3  Me.  326;  Danha 

St.  303;  Minrrs'  Bank  v.  United  States.  Lewiston,  4  Me.  140;  Bates  v.  Kin 

I  Greene  (Iowa),  553:  Lothrop  v.  Sted-  2  Chip.  (Vt.)  77:    Sisniford  v.   Bat 

inan,43Conn  583;  -McLareni;.  Penning-  Aik.  (Vi.)    314;   De  Chastcllus  v. 

ton.  t  Paige  (N.  v.).  103;  Creases.  Bab-  child,  ij  Pa.  St.  iS;  Taylor  v.  PIi 

coclc.   23   Pick.   (Mass.)  344:   Black   on  R.  I.  3^4;  Milter  v  State,  S  Gill  (I 

Const.  Prohibitions,  g  3B.     Cumpart  YXm\  1451  Weaver   v.    Lapsley.   43  Ala. 

Plank  Road  Co.  v.  Woodhull.  15  Mich.  Lanier    v.    Gallalas,   13   La.  Ann. 

99:   Stale   V.  Noyes.  47  Me.  iBg;  Canal  Beebe  v.  Slate,  6  Ind.  51s;  Davis  v. 

Co.   V.  Railroad  Co.,  4  GiU  &  )■  (Md.)  nasha.  31  Wis.  491:  Cooley  Const. 

133:  Regents   v.  Williams.  9   Gill  &  J.  gs:  Black  on  Const.  Prohibitions.  § 

(Md.)  365:  Allen  r.  Buchanan.  9  Phila.  Vor  Appeal.— The  legislature  ha 

(Pa.)  383;  Cooley  Const.  Lim.  106.  constilulional  power  to  grant  10  a  ] 

The  legislature  does  not  exercise  judi-  litigant  a  right  10  an  appeal  or  writ  ( 

I  cial    power    in    declaring    what    causes  ror,  in  cases  where  no  such  right  ex 

I  "shall"  entitle  a  party  10  transfer  a  case  when  judgment  was  pronounced  orn 

l<rom  one  court  10  another  of  co-ordinate  the   right   has  been  definitely  forf< 

(jurisdiction,  if  it  leaves  the  ascertainment  McCabe   v.    Emerson.    iS   Pa.   Sl 

of  such  cause  for  judicial  determination.  Lewis  v.  Webb,  3  Me.  326;  Hill  v. 

Exparit  Hickey,  52  Ala.  738.  derland.  3  Vi.  506;  Burch  v.  Nrwb 

The  authority  conferred  on  the  Senate  10  NY.  374;  Prout  v.  Berry,  i  Gill  C 

to  try  contested  elections  is  not"  judicial  147:  Miller  v.  State,  S   Gill   (Md  ). 

power"  within  the  constitutional  require-  Compare  Converse  v.  Burrows,  3  I 

ment  that  the  judicial  power  of  the  State  aig;  Wheeler's  Appeal.  45  Coan  3c 

shall  be  vested  in  the  courts.     State  v.  But  astatute  whichiakesaway  tbe 

Harmon.  31  Ohio  St.  350.  to  a  future  appeal  in  an  action  pei 

I.  Northern  v.  Barnes.  3  Lea  (Tenn.),  and  undetermined  when  Ihc  statute 

603;    Mayor  1;.   Horn.   26    Md.    194;    Ex  effect,   is    noi  unconstitutional.     G 

farlt  Low,  34  W.  Va.  6ao;  Opinion  of  the  v.  Coon,  i  N.Y.  536;  Exparu  McC 
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It  is  well  settled  that  an  act  of  the  legislature  declaring  the  inter- 
pretation to  be  placed  on  a  previous  statute  is  not  obligatory  upon 
Che  courts  with  respect  to  the  application  of  the  first  statute  to 
transactions  which  occurred,  or  rights  of  action  which  accrued 
prior  to  the  second.'  It  is  constitutional  for  the  legislature  to 
authorize  a  guardian  or  other  trustee  to  sell  the  real  estate  of  hin 
ward  under  the  direction  of  the  courts,  such  not  being  a  judicial 
act*    Unless  the  State  constitution  forbids,  the  granting  of  di- 

;  WaIL(U.  S.)  So6:>  BaliitDore  &    Polo-  165;    Cooky    Consl.     Lim.    93;     Black 

ra»c  R.  Co.  V.  Grant,  98  U.  S.  398.  Const.    Prohibitions,    g     IM-     Omparf 

An  act  ol  the  lef;isla(ure  directing  the  Baker  v.  Herndon.  17  Ga.  568. 

y  for  a  rehearitig  But  a  statute  construing  and  expound- 
in  public  officers  ing  a  prior  act  may  be  valid  so  (ar  as  it 
ands  the  legisla-  relaiesonly  to  future  transactions.     Steb- 
trusts,  is  not  an  bins   v.   Pueblo   Co.,  3   McCrary  <U.  S. 
:  judicial  power.  Cir.),    196;    Cambridge   v.    Boston,    130 
la.  338.  Moss.  357.    Ccm/Mr/Uash  v.  Van  Kleeck, 
A  statute  autho-  7  Johns.  (N.V.)  4^. 
opening  of  judg-  The  construction  of  statutes  being  ex- 
certain  anterior  clusivety  a  judicial  power,  the  attempt  of 
tits  and  infringei  a  legislature  10  exercise  such  a  poner,  by 
nt  of  the  govern-  adding  as  a  proviso  to  a  law  that  "noth- 
ersDn,  31   Grati.  ing  in  this  acl  shall  be  construed  con- 
(Va.)  105;  Stewart  v.   Davidson^  10  Sm.  trarj  to  the  provisions  of  the  constitu- 
4  Mar.  (Miss.)  351;  Taylor  v.  Place,  4  lion,"  is  an  unconstitutional  assumption 
R.  1.  324.     Compart  Braddee  v.  Brown-  of  the  functions  n[  the  judiciary.  Ex  parte 
6eid.  3  W.  &  S.  (Pa.)  371.  Blanchard,  g  Nev.  loi. 

UiMlTlBg  InjtmoUoiu.^Wherc  a  court  It   is   not  within   the   province  of  the 
oJ  competent  jurisdiction   had  enjoined  legislature  10  prescribe  what  instructions 
the  collection  ol  certain  gravel  road  as-  a  court  shall  give  in  a  murder  case,  un- 
snimenis.  iild.  ihat  it  was  not  compe-  less   the   legislature   has  first   embodied 
leni  (or  the  legislature  to  authorize  the  such  instructions  in  an  acl  as  the  law  of 
collection  of  said  assessmems.    Searcy  i'.  the  land.      State  v.  Hopper,  71  Mo.  435, 
Patriot  Turnpike  Co..  ^t)  Ind.  374.  2.  Mason  v.  Wait,  4  Sram.  (IIL)  137; 
An  acl   which   prescrities  thai  no  in-  Rice  v.  Parkman,  16  Mass.  318:  Cochran 
juiKtion  shall  be  issued  against  the  com-  v.  Van  Surlay,  30  Wend.  373;  Carroll  v. 
missioners  of  certain  public  works  is  in-  Olmsiead,   16  Ohio.  351:    Wilkinson   v, 
valid.    Guyp..  [lermancc.  s  Cal.  73.  Uiand.  z   Pet.  (U.  S.)  660:  Waikins  v. 
XnlH  o(  Flcading.— The  legislature,  in  Holman,  16  Pel.  <U.  5.)  3$,  60.    Compart 
oodenaking    to    regulate    the    rules    of  Jones  v.  Perry,  10  Yerg,  (Tenn.)  59. 
pleading,  does  not  usurp   judicial  func-  "  If  the  party  standing  in  the  position 
lions.     Whiting    v.  Townsend,   57   Cal.  of  trustee  applies  for  permission  10  make 
515.  the  sale,  for  a  purpose  apparently  for  the 
a  receiver  by  the  interest  of  the  etstui  qui  trust,  and  there 
:  affairs  of  an  in-  are  no  adverse  interests  to  be  considered 
dieial  acl,    Carey  and    adjudicated,    the   case    is   not  one 
which  requires  judicial  action,  bul  it   is 
V.  Pierce,  4  Biss.  optional  wiih  the  legislature  to  grant  the 
'y  V,  Kendall,  48  relief  by  statute,  or  lo  refer  the  case  10 
•reenough.  11  Pa.  the  courts  for   consideration,  according 
I    Boom    Co.    V.  as  the  one  course  or  the  other,  on  con- 
Reiser  V.  Saving  sideralions  of  policy,  may   seem    desir- 
-laley  v.  Philadel-,  abb."     Cooley  Const.  Lim.  98. 
lequindre   v.  Wil'  Bul  the  legislature  cannot  authorize  a 
c\lanning  v.  Far-  person  who  does  not  occupy  a  Bduciary 
In  Building  Assn.  relation  to  the  owner  to  make  sale  of  real 
;  Gorman  v.  Sink-  estate,  to  satisfy  demands  which  hi  as- 
's.  gVa.  L.  Joum.  serts,  but  which  are  nol  judicially  deter- 
6  Tex.  App.  345:  mined.     Lane  v.  Dorman.  3  Scam.  (III.) 
Humph.  (Tenn.)  143;  Cash,  Appellant,  6  Mich.  193;  Roiier 
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vorces  by  the  legislature  is  not  such  an  exercise  of  judicial  au 
ity  as  will  render  them  invalid.*   ■ 

(i)  Eitcroachments  of  Judicial  on  Legislative. — The  courts  ca 
assume  the  settlement  of  such  questions  as  belong  properly  t< 
political  or  legislative  department.*  The  correctness  or  incor 
ness  of  a  legislative  opinion  whereon  an  act  is  founded  is  n 
question  within  the  province  of  the  court  to  determine; 
must  assume  the  fact  to  be  as  the  legislature  states  or  assume: 
But  if  the  judiciary  cannot  assume  legislative  or  political  funct 
it  is  equally  true  that  the  law-making  body  cannot  impose  1 
lative  powers  or  duties  upon  them.*  Courts  of  juitice,  whid 
only  upon  and  under  the  law,  cannot  give  vitality  to  laws  w 
have  become  by  paramount  authority  inoperative  and  void.^ 

V.  Fagan,  46IU.404;  Cooley  Const.  Lim.  lance.     Georgia   v.    Siaoion,    6 

I04.  (U.  S.)50. 

1.  I  Bishop  on  Mar.  &    Div.  gg  6S0-  The  legislature  alone  has  the  po« 

'6S6;    Cooley    Const.    Lim.    109  tl  ttq.;  determine   nhciher    ati    emergenc 

Starr  v.  Pease.  8  Conn.   541;  Crane  v.  arisen  requiting  the  creation  of  a 

Meginnis.  i  Gill  &  J.  (Md.)  463;  Muguirc  in  case  of  war,  to  repel  invasion, 

V.  Maguire.  7  Duna  (Ky).  181 ;  IHull  v.  suppress    insurrection      People    t 

Hull.  3  Strob.  Eq.  (S.  Car.)  174;  West  v.  checo.  27   Cal.   175;   Franklin  v. 

West^  3  Mass.  ay,  Tonnsend  v.  Griffin,  of  EKaminers.  33  Cal.  173. 

4  Harr.  (Drl.)  440;  Holmes  v.  Holmes,  4  The  courts  have  no  authority  to 

Barb.  (N.  Y.)  395;  Levins  v.  Sleator,  a  mine  nhctber  peace  or  war  exists. 

Greene   (Iowa),  604:   Cabell  v.  Cabell,  i  ed  Suies-  v.  Packages,  ti  Am.  L. 

Met.  (Ky.)  319.     Comfan  Ponder  v.  Gra-  419. 
ham,  4  Fla.  S3;  Wright  i'.  Wright,  i  Md. 
429;  State  V.  Pry.  4  Mo.  iso. 

S.  The  question,  which  ol  two  opposing  Chambers,  14  How.  (U.  S.)  38;  G< 

governments,  each   claiming  to   be   the  v.  Hoyt,  3   Wall.   (U.  S.)  146;   Ri 

rightful  government  of  the  State,  is  the  Himcly,  4  Cranch  (U.  S.}.  141. 

legitimate  power,  is  not  a  question  to  be  Nor  can  they  pass   upon  tbe  rif 

decided  by  the  judicial  tribunals,  but  is  to  Indians  to  be  recognized  as  a  tribe, 

be  determined  by  the  political  department,  sas  Indians.  5  Wall.  (U.  S.)  737:  I 

Luther  v.  Borden.  7  How.  (U.  S.)  i.  Slates  v.  Holllday,  3  Wall.  (U.  S  > . 

A  bill  was  filed  by  the  Stale  of  Georgia  When  a  legislative  grant  of  ■  brii 

against  the  secretary  of  war.  the  general  ferry  franchise  is  made  on  the  groi 

-of  the  army,  and  the  commander  of  the  public  convenience,  the  correctness 

third  military  district   to   restrain   them  decision  concerning  the  existence  o: 

from     executing     the     "Reconstruction  public  convenience  cannot   be   rev 

Acts"  of  March  2  and  March  23.  1S67.  on  tiy    the   courts,  this   being   a   mall 

tbe   ground   that   such   execution  would  political  regulation,  not  of  judicial 

annul  and  abolish  the  existing  State  gov-  lainment.     Fall  v.  Sutter,  aj    Cal 

ernmenlof  Georijia  and  establish  another  Sec  People  v.   Kelly.  5  Abb.  New 

and  different  one  in  its  place.     Tbe  bill  (N.  Y.)  3S3. 

also  alleged  the  ownership  by  Georgia  of  Bui  the  eligibility  of  the  person  e 

certain  real  and   personal   property,  in-  to  the  office  of  lieu  tenant-governor 

cltlding  the  Slate  capilol  and  executive  such  a   political  question   that  it 

mansion,   and  that  the  execution  of  the  within    the    jurisdiction    of    the     C 

acts  would  deprive  the  plaintiff  of   the  Stale  f.  Gteason.  13  Fla.  190.' 

possessionandenjoyment  of  its  property,  3.    People  K.   Lawrence,   36    Bw 

Held,  that  the  righis  thus  sought  to  be  Y.)  [77.     See  Uniled  Slates  v.  Wil 

protected  being  rif;hts  of  sovereignly,  of  5  McLean  <U.  S.  Cir.),  133. 

political  juiisiliciion,  of  government,  of  •    4.    Hardenburgh  v.  Kidd,  lO  Ca 

corporate  existence  as  a  Slate,  with  its  Tillman  f.   Cocke.  9  Baxl,  (Tenn. 

constitutional  powers  and  privileges,  the  Smith  v.   Strother,  3i  Repr.  (C«L 

questions  presented  were  political  qucs-  McLean  Co.  v.  Bank.  81   Ky.   354. 

tions  merely,  belonging  to  the  two  great  Speed  v.  Crawford.  3  Melc.  (Ky.) : 

political  departments  of  the  government.  5.  Austin  v.  Sandel,  ig  La.  Am 

.and  not  tbe   subject  of   judicial   cogni-  See  State  v.  Hardy,  7  Keb.  377. 
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(c)  Encroachments  on  Executive  Department. — Such  powers  as 
are  specially  conferred  by  the  constitution  upon  the  executive  de- 
partment, or  upon  any  designated  officer,  the  legislatifre  cannot 
require  or  authorize  to  be  performed  by  any  other  officer  or  author- 
ity, and  from  those  duties  which  the  constitution  requires  of  him 
he  cannot  be  excused  by  law.*  Where  the  constitution  confers  the 
power  of  appointing  to  office  upon  the  executive  department, 
appointments  cannot  be  made  by  legislative  enactment.'*     It    is 


1.  Cooleir'sConsl.  Lim.115;  Attorney- 
General  V.  Bronnr  i  Wis.  %i%. 
Th«  supreme  court  of  a  Slate,  without 


I  the 


diicharKe  of  his  functions,  nor  any  con- 
trol in  such  discharge,  has  yet  such  juris- 
diction over  the  inhabitants  of  the  Stale 
that  it  wili  prevent  any  one  of  them  from 
usurping  the  functions  or  intruding  into 
the  office  of  Che  executive,  and  punish 
iQch  usurpation.  Attorney- General  v. 
Barstow.  4  Wis.  567. 

Mislitntfti  DnUas.— Where  a  duty  is 
devolved  upon  the  chief  executive  of  ihc 
State,  lather  than  upon  an  inferior  officer, 
it  iriJI  be  presumed  to  have  been  done 
because  his  superior  judgment,  discretion. 

in  for  a  more  accurate,  faithful,  and  dis- 
creet performance  than  could  be  relied 
upon  if  the  duty  were  put  upon  an  officer 
chiiscn  for  inferior  duties:  and  such  a 
dmy  can  seldom  be  considered  as  purely 
minisierial.  People  v.  Governor,  29 
Mich.  310. 

Ktndamm  to  Ooremor. — The  chief  ex- 
ecutive officer  of  a  Stale,  in  the  exercise 
of  those  political  or  executive  powers  or 
functions  which  are  confided  10  his  dis- 

independenl  of  the  supervision  of  the 
judiciary;  and  the  latter  cannot  use  its 
process  either  to  enjoin  or  prohibit  the 
performance  of  such  executive  acts  or  to 

Com.  V.  Dennison.  34  How.  (U.  S.)  66; 
Astrom  v.  Hammond,  3  McLean  (U.  S. 
Cir.).  (07;  In  re  Dennett,  3a  Me.  508; 
Mauran  v.  Smith.  8  R.  t.  iga;  Slate  k. 
Governor,  I  Dutch.  <N.  J.)  331;  Miles  v. 
Bradford,  as  Md.  170;  Magruderi/.  Swan, 
J5  Md.  173;  Groonie  v.  Gwinn,  43  Md. 
57J;  Caiten  v  Ellis.  7  Jones  (N.  Car.), 
54S;  Stale  v.  Champlin,  3  Bail.  IS.  Car.) 
J2o;  Low  V.  Towns.  8  Ga.  360;  Tenrtes- 
tte.  etc.,  R.  V.  Moore,  36  A!a.  371 ;  State 
•J.  Warmoth,  33  La.  Ann,  l;  s  c,  a  Am. 
Rep.  71a;  Siaie  v.  Johnson,  aS  La.  Ann. 
93»;  Houston,  etc..  Co.  v.  Randolph.  14 
Tex.  317;  Tumpilce  Co.  v.  Brown,  3 
But  (Tenn.)  490;  Siaie  v.  Moffii,  5 
Ohio,  358;  State  v.  Chase.  5  Onio  Si. 
Sii;  People  v.  Bissell,  19  lit.  aa^;  Peo- 


ple V.  Hatch.  33  III.  g;  People  t.  Vales. 
40  111.  la^;  Hartley  v.  Governor,  30  Mo. 
388;  In  re  Woodson.  58  Mo.  369;  People 
V  Governor.  39  Mich.  310;  3.  c,  18  Am. 
Rep.  8g;  Chamberlain  v.  Stbtcy,  4  Minn. 
309;  County  Treasurer  v.  Dike.  30  Minn. 
363:  Slate  V.  Whitcomb,  aS  Minn.  50; 
Middleion  V.  Low.  30  Cal.  596;  Harpen- 
ding  V.  Haight,  39  Cal,  t8o:  s  c,  a  Am. 
Rep.  43a;  Chumascro  v.  Poits,  a  Mom. 
34a:  High  on  Extr.  Leg.  Rem.  g  118; 
Moses  on  Mandamus,  80. 

In  several  of  the  Slates  it  is  held  that 
laandaBiuj  will  lie  against  the  governor 
to  compel  the  performance  of  acts  falling 
within  Ihc  scope  of  his  duties,  which  are 

bui  merely  ministerial,  and  which  do  not 
rest  in  his  discretion,  but  in  simple  obe- 
dience 10  Ihe  mandates  of  positive  law. 
In  such  case  he  is  regarded  as  merely 
the  minisierial  agent  of  the  law.  Mar- 
bury  71.  Madison.  1  Cranch  iU.  S.),  137; 
Board  of  Liquidailon  v.  McComb,  9a  U. 
S.  531;  Magruder  v.  Swan.  35  Md.  313; 
Groome  v.  Gwinn,  43  Md.  573;  Caiten  v. 
Ellis,  7  Jones  (N.  Car,).  S45;  Tennessee, 
etc.  R.  V.  Moore,  36  Ala.  380;  Slalc  v. 
Moffii,  5  Ohio.  363;  Stale  v.  Chase,  5 
Ohio  St.  528;  Chamberlain  v.  Sibley.  4 
Minn.  313;  Middleion  v.  Low,  30  Cal. 
596;  Harpending  I/.  Haight,  39  Cal.  189; 
Chumasero  v.  Pons,  a  Mont.  aja. 

ilher   Slates  the  view  obtains 


that 


e  againi 


in  any  case,  even  in  regard  to 
minisierial  duties.  Such  a  practice,  it  is 
said,  would  rob  one  branch  of  the  gov- 

pendence.  /a  re  Dennett,  3a  Me.  508; 
Mauran  v.  Smilh,  8  R.  I.  191;  Stale  v. 
Governor.  I  Dulch.  [N.  J.)  331;  Lows'. 
Towns,  8  Ga.  372;  Stale  v.  Warmoth. 
3a  U.  Ann.  l;  Turnpike  Co.  v.  Brown. 
8  Baxt.  (Tenn.)  490;  People  v.  Bissell, 
19  III.  333;  People  V.  Vales.  40  III.  ia6; 
State  V.  Governor.  8  Mo.  39;  Sutherland 
71.  Governor,  29  Mich.  330. 

a.  Wood  V.  Uniied  Slates,  15  Cl.  of 
CI.  151;  State  V.  Kennon,  7  Ohio  St.  546; 
Davis  v.  Slate,  7  Md.  161;  Taylor  v. 
Commonwealth.  3  J.  J.  Marsh.  (Kv.) 
404.     See   Baltimore   v.   Slate,    t;   Md- 
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not  competent  for  the  legislature  to  interfere  with  or  control 
l>o\vcr  pertaining  to  the  executive  to  grant  pardons  to  criminal 

The  executive  is  bound  to  give  effect  to  the  laws  which  regu 
his  duties,  and  in  so  doing  must  necessarily  give  a  constructioi 
them.'  The  governor  cannot  be  compelled  by  attachment  to 
close  in  aid  of  an  investigation  before  a  grand  jury  secrets  of 
business  of  the  executive  department  which  he  does  not  think  1 
to  reveal.* 

5.  Ezecotive  Powers. — The  power  of  appointing  and  remot 
subordinate  executive  officers  is  generally,  by  the  American  i 
stitutions,  vested  in  the  chief  executive.*     Where  the  govei 

yjti;    Response    to    Governor,   58    Mo.    pcrernpCory  mandamus,   bis  disobedi 

The  IcKJsIalure  may  change  the   time  to  obey  the  command  of  the  court, 

of    the  election   of   a  successor    of    an  pie  v.  Solomon.  !I4  III.  39, 

officer,  so  as  to  prolong  the  term  of  the  S,    Harlranfi's   Appeal.  85   Pa.  Si, 

incumbent,  who  will  hold  over  until  his  4    Appointount  to   OfllM  — The   U 

successor  is  appointed.      This    does    not  Const,   art.   i.  g  z.  allowing  the  Piesi 

amount  to  an  "appointment   lo  office."  to    fill    "vacancies  which    may   ha; 

People  V.  Bdtchelur.  23  N.  Y.  138.  during  the  recess  of  the  SenBic."  ap 

For  the  legislature  to  name,  in  an  act  to  those  happening  duringthe  session 

uf  incorporation  of  a  city,  the  persons  continuing    after    adjuurnmenl.      / 

who  shall  constitute  trustees  10  organize  Farrow,  4  Woods  {U.  S.  Cir.).  491. 

a  cily  government  and  conduct  the  affairs  A  commission  issued  during  the  rt 

thereof  through  the  lirst  year,  is  not  an  of   the   Senate,    [o  fill  a  vacancy  ir 

assumption  of  executive   power.     Slate  office,  continues  until  the  end  ol  the 

;'.  Rosenstock.  1 1  Ncv.  138.  sessi'in  of  Coiigress,  unless  sooner  d 

1.   Haley  v.  Clark,  26  Ala.  43q;  Ogle-  mined  by  Ihe  Ptesidcni.     In  re  Alab 

tree   v.    Dozier.   59   Ga.   800;    Butler   v.  Marshalship.  30  Fed.  Repr,  37^ 

Suie,    97     Ind.    373.      See     People    v.  An  appointment  by  the  governor  1: 

Rircham.  is  Cal.  50.  an  ■'  election"  within  the  meaning  of 

The  power  given  by  Congress  to  the  6.   §   6,   of    the    Kentucky  constiiui 

secretary  of  the  treasury  to  remit  penal-  Speed  v.  Crawford,  3  Mel.  (Ky.)  307. 

ties  incurred  by  a  steamship  for  carrying  Under  a  statute  which  empowers 

too  man7  passengers  is   no  invasion  of  governor,  whenever  a  vacancy  shall  0 

ihc  pardoning  power   belonging  to   the  in  the  office  of  supreme  judge,  to  0 

president.     The  Laura,  114  U.  S.  411.  an  election  after  two  months'  notice. 

A   statute    authorizing    the    board   of  to  appoint  a.  person  10  fill  the  vacanc] 

managers  of  the  penitentiary  to  establish  til  the  election  of  a  successor,   the 

rules  and  regulations  under  which  certain  ernor  cannot  appoint  a  person  to  fill 

prisoners  llien  or  thereafter   under  sen-  Ihe  unexpired  term  of  a  resigning  ju 

xence,  who  had  served  the  minimum  term  Calloway  v.  Sturm,  i  Heisk.  (Tenn.) 

provided  by  law  for  the  crime  (or  which  An  appomtment    to    office    lij  the 

they  were  convicted,  might  be  allowed  10  ccucive  is  complete  upon  delivery  of 

go  upon  parole  outside  the  buildings  and  commission.      Weaiherbee   v.    Cam 

inclosures,  but  to  remain  while  on  parole  zo  Cal.  503.     See  Marbury  f.  Madisc 

in  Ihe  legal  custody  and  under  the  con-  Cranch  (U.  S.),  137. 

trol  of  the  board,  and  subject  at  any  time  Bamoval   from    Ofle*. — The   Presi' 

to  be  taken  back  within  the  tnclosure  of  has  power  10  supersede  or  remove  an 

the  insiiiulion,  is  not  an  encroachment  cer  of  the  army  or  hnvy  by  the  appi 

upon  the  executive  power  to  grant  par-  ment,  by  and  with  the  advice  and  con 

dons,     reprieves,     and     commutations,  of  the  Senate,  of  his  successor.     Blal 

State  V.  Peters,  zi  Repr.  (Ohio)  591.  United  Stales.  103  U.  S.  sa?. 

B.   United  States  v.   Lytic,   5   McLean  Where  the  tenure  of  an  officer  appi 

(U.  5.  Cir),  9;  State  v.  Hallock,  16  Nev.  ed  by  the  governor  is  not  regnlatet 

373.  law,  and  there  is  no  provision  for  bia 

A  ministerial  officer  cannot  be  allowed  moval,  he  is  removable  only  at  ibe  1 

to  decide  upon  the  validity  of  a.  law,  and  ernor's  pleasure.     Kcenao  v.  Perry 

thus  eiempt  himself  from  responsibility  Tex.  353. 

ior  disobedience   to   the  command  of  a  And  in  such  case  tbc  goTcraor   1 
6M 
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has  the  constitutional  prerogative  of  approving  or  objecting  to  the 
acts  of  the  legislature,  he  must  exercise  his  right  during  the  session 

of  that  body;  his  approval  of  an  act  after  the  adjournment  of  tne 
legislature  is  a  nullity.*  The  power  of  the  executive  to  pardon 
from  a  fine,  penalty,  or  forfeiture,  after  a  judgment  by  which  the 
right  of  an  informer  to  share  in  the  amount  has  become  fixed,  does 
not  extend  to  remit  the  informer's  share ;  he  can  discharge  the 

share  of  the  government  only  *  A  pardon  granted  to  one  who  is 

not  specify  the  causes  of   removal;   his  to  be  nilhin  the  spirit  of  the  usual  consti- 

decision  is  final.     Kcenan  v.  Perryi   34  tulional  provision  relating  thereto,  must 

Tex.  153.  be   such  a  rclum  as   places   Che  bill  bc- 

Under  a  constitutional    provision  that  yond   the   executive   control,    and   in  the 

ihegovemor  "  may  remove  .  .  .  all  civil  possession,  actual    or   potential,    of   the 

officeis  who  received  appointment  from  house.     Jf  the  executive  messenger  is  un- 

the  executive   for  a  term  o(   years,"  an  able  to  deliver  it  10  the  house  while  In 

officer  nominated  by  the   governor  and  session,   in  consequence  of  an   adjourn- 

confitined  by  the  senate  may  be  so  re-  menl  (or  the  day  on  the  last  day  allowed 

moved.     Harmuni/.  Harwood.  5S  Md.  I.  for  its  return  by  the  governor,  be  should 

The  conslilulional  right  of  the  appoint'  deliver  it  to  some  officer  or  other  snitiibic 

ing  power  to  remove  at  pleasure  is  not  person  connected  with  the  house.     If  re- 

ibridged  by  an  act  providing  for  removal  delivered  to   the   governor  and   retained 

in  a  certain  way.  nr  for  a  certain  cause,  by  him.  no  such  return  hax  been  made  as 

People  V.  Hill.  7  Cal.  97.  will  prevent  its  becoming  a  law.     Har- 

ButlbC  governor  has  no  power  to  re-  pending  p.  Haight,  39  Cal.  i8g.  igS. 

voke  a  commission  once  regularly  issued  S.   United  States  v.  Harris.  1  Abb.  (U. 

loan  (.fficer  who  is  not  removable  at  his  S.)  no;  Cook  v.  Middlesex,  3  Dutch.  (N. 

pleasure,  whether  the  appointing   power  J  )  637.   Compart  United  Stales  v.  Thom- 

bc  in  the  governor  or  elsewhere.     Ewing  asson.  4  Biss.  (U.  S.  Cir.)  336. 

v-  Thompson.  43  Pa.  St.  373.     See  Peo-  Under   the  clause  of  (he   constitution 

pit  V.  lewetl.  6  Cal.  3ql.  giving  the  president  power  to  grant  re' 

1.  Hardee  v.  Gibbs.  50  Miss.  So9;  prleves  and  pardons,  he  may  grant  a  Con- 
Fowler  11.  Pcirce.  a  Cal.  165.  Campari  dltional  pardon  or  commutalion  of  scn- 
Sotomon  V.  CartersviUe.  41  Ga.  157.  fence.     Ex  Parli  Wells.  18  How.  (U.  S.) 

Under  the  constitution    of    New  York  307. 

the  governor  can  approve  a  bill  after  the  The  power  to  pardon  does  not  carry 

adjournment  of  the  legislature,  if  within  with  it  the  power  of  reprieve.     Ex  parte 

ten  days  from  the   time  il  was  presented  Howard.  17  N.  H.  545. 

to  him'.     People  v.  Bowen,  21  N   Y.  s'?-  The  recital  of  a  specific,  distinct  offence 

Where  ihe  constitution  requires  that  all  in  a  pardon  by  the    President  limits  its 

hills  be  scaled  with  the  great  seal  of  Ihe  operal  ion    to   that   offence,  and  i^uch  par- 

State  before  being  presented  10  the  gov-  don  does  not  embrare  an^  other  offence 

ernur,  he    may  reluse   to  consider  a    bill  for  which  separate  penalties  and  punish- 

presented   without  being  thus   authenci-  ments  are  provided.     £jr  ^in';  Weimer, 

cated.      Hamilton  v.  State,  61  Md.  14.  8  Biss.  (U.  S.  Cir.)  321.      Compart  UiiiKd 

A  bill  is  not  laid  before  the  governor  States  v.   Cullerton,  8  Biss.  (U.  S.  Cir.) 

tor  his  revisal.  nor  presented  to  the  gov-  166. 

ernor.  within  the  meaning  of  the  consii-  TIm  EffMt  of  >  Parden  granted  by  the  ' 

tutiooal  provisions,  by  being  sent  from  governor  is  10  relieve  the  accused  of  the 

the  senate  or  house   to  the  secretary  of  punishment  annexed  to   the   offence  for 

the  common  wealth:  it  must  be  laid  before  which  he  was  convicted,  and  of  all  penal- 

the  governor  personally.     Opinion  of  the  ties  and   consequences,   except   political 

Judgjs,  99  Mass.  636,  disabilities,  growing  out  of   the   cunvic- 

In  computing  ihe  ten  days  allowed  to  tion    and    sentence.     Edwards  v.   Com- 

the  governor  in  which  to  veto  a  bill,  Ihe  monwcalth.  17  Repr.  (Va.)  286. 

first  day  should  be  excluded  and  the  last  The  general  assembly  alone  can  restore 

day  included.     Beaudean  7..  Cape  Gitar-  Ihe  privilege  of  voting  to  one  convicted 

deau,  71  Mn.  392;  Iron  Mountain  Co.  v.  of  an   infamous   crime;    ihe   governor's 

Hdight,  35  Ca!.  540.  pardon  has  not  that  effect.      Opinion  of 

BMnin  of  Bill  —The  "  return"  of  a  bill  judges,  4  R.  I.  583. 

by  [he  executive  10  Ihe  branch   of   the  Dtllvny  t&  Fardon, — A   pardon   issued 

legislature  in  which  it  originated,  in  order  by  the  President  is  to  be  considered  as  a 
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de  facto  governor  is  valid  irrespective  of  his  not  having  a  pe 
title  or  evidence  of  title  to  the  office.*  The  president  as  i 
mander  in  chief  of  the  army  and  navy  may  establish  rules  and 
ulations  for  their  government ;  and  the  rules  and  orders  made 
issued  by  the  secretary  of  war  and  of  the  navy  are  to  be  consid 
as  emanating  from  him.*  He  is  also  invested  by  the  constiti 
with  the  power  to  make  treaties  with  foreign  nations  with  thi 
of  the  senate.*  The  government  has  all  the  rights  of  indtvi( 
in  respect  to  depredations  committed  on  its  property,  and  in 
absence  of  a  statute  imposing  upon  any  particular  officer  th 
forcement  of  these  rights,  such  enforcement  is  ex  necessitate  re 
duty  of  the  executive  department.*     The  president  speaks 

deed,  requiring:  delivery,  either  to  the  len  i'.  Colby,  47  N.  H.  544.  See 
prisoner  himself  or  to  the  prison-keeper  v.  Seward.  40  Barb.  (N.  V.)  563. 
having  him  in  cuslcxiy.  in  order  lo  its  The  president  cannot  revoke  the 
tomplction.  It  may  be  revoked,  even  of  a  former  president  conGnning  ih 
afler  it  has  been  put  in  the  marshal's  tence  of  a  courl-martidL  Runkle  *. 
hands  to  be  delivered,  the  marshal  being  ed  States,  ig  Ct.  oF  CI.  396. 
in  relation  thereto  merely  the  President's  Bupmuion  of  EalMU  Oorpu.  ■ 
messenger.  Matter  of  De  Puy,  3  Ben.  power  of  suspending  ihc  writ  of 
(U.  S.  Dist.)  307.  corpus,   under    the    conslitulign    t 

BaoomnMndatioil  to  Ksrer.^What  con-  United  Slates,  is  a  legislative  powe 
aideraiion  should  be  given  to  a  yarfs  is  vested  in  Congress,  and  the  pre 
written  recommendation  lo  mercy  in  a  has  no  power  to  suspend  the  privil< 
capital  case,  received  from  the  judges  by  that  writ.  In  re  Kemp,  16  Wis.  35 
the  governor  and  council,  in  passing  up-  parte  Merryman.  Taney's  Decisioi 
on  an  application  for  a  commutation  of  S.):  McCall  i'.  McDowell,  i  Abb.  < 
the  sentence,  does  nol  depend  upon  any  213;  Ex  parte  Field.  5  Blatch.  (U.  £ 
question  of  law,  nor  upon  any  precedents  63.  See  Griffin  v.  Wilcox,  31  Inc 
from  nrhicll  any  rule  oc  principle  of  law  3  Story  on  the  Const,  g  1343,  note. 
can  be  derived,  but  upon  a  question  of  S.  TtmUm — This  power  "em 
fact,  the  dele nni nation  of  which  rests  all  sorts  of  treaties:  for  peace  or  w 
exclusively  in  the  discretion  oF  the  gov.  commerce  or  territory,  for  allian< 
emor  and  council.  Opinion  of  the  Jus-  succors,  for  indemnity,  lor  injuries  1 
(ices.  I30  Mass.  600.  mem  of  debts,  for  the  rccognilion  i 

1.  Ex  parte  Norris,  8  5.  Car.  40S.  forcement  of  principles  of  public  U 

A  legislative  enactment,  signed  by  ihe  forany  other  purposes  which  the  pc 
governor,  remiltingthe  sentence  imposed  interests  of  independent  sovereign 
In  a  criminal  case,  is  equivalent  10  a  par-  dictate  in  their  intercourse  wiib 
don.  People  v.  Stewart,  i  Idaho.  N.  S.  other."  3  Story  on  Const,  g  1508. 
546.  The  construction  of  a  treaty  ai 

S.  United  States  v.  Eliason,  16  Pet.  by  ihe  executive  depanmeniwill 
(U-  S.)  391;  United  States  v.  Freeman,  3  lowed  by  the  courts  when  such  coi 
How.  lU.  S.)  5S6.  tion  is  not  repugnant  to  the  langu 

A  deciaraiion  of  war  by  Congress  does    purpose  of    the   treaty.      Castro 
not  imply  an  authority  to  the  president    Uriarle,  16  Fed.  Rcpr.  93. 
to  extend  the  limits  of  the  United  Stales       A  treaty  may  be  superseded  by 
by    conquering    Ihe     enemy's    coonlry.    sequent  act  of  Congress.     The  Ch 
Fleming  t>.  Page,  9  How.  (U.  S.)  603.  Tobacco,   11  Wall.  (U-  S.)  616;  < 

The  making  by  the  president  of  rules    Clinton   Bridge,   i  Woolw,   (U.  S 
and   regulations    for    calling    forth    and    150:  United  Slates  v.  Tobacco  Fi 
drafting  Ihe  militia  is  not  the  exercise  of    i  Dill.  (U.  S.  Cir.)  364. 
a   power  strictly  and  exclusively  legisla-       4.  Stephenson  v.  Little.  10  Mic 
live,     in  ri  Griner,  16  Wis.  433.  State  v.  Dubuclel,  33  La.  Ann.  603 

'The  president's  order  aulhoriting  Ihc  The  governor  cannot  employ  t 
arrest,  wherever  found  wilhin  the  juris-  to  represent  the  State  in  a  suit,  si 
diction  of  the  United  States.. of  persons  give  sui^h  counsel  a  lien  on  the  juc 
absenting  themselves  to  avoid  being  recovered.  Compton  v.  Stale,  3! 
drafted,  wai  alegal  and  valid  order.     Ai-   601:  Randall  v.  Sute,  t6  Wb.  340 
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acts  through  the  heads  of  departments  in  reference  to  the  business 
committed  to  them.' 

6.  Vatsn  uid  BoDsdarlei  of  LegiilmtiTB  Power. — The  people  of  a 
State,  in  creating  by  their  organic  law  a  legislative  department  of 
government,  confer  upon  it  the  whole  of  their  inherently  sovereign 
and  uncontrolled  power  of  legislation,  except  in  so  far  as  they 
have  delegated  this  power  in  respect  to  certain  subjects  and  under 
1  certain  restrictions  to  the  Congress  of  the  United  States,  and  cx- 
■  cept  also  in  so  far  as  they  contemporaneously  impose  checks  and 
limits  upon  the  legislative  authority.  Hence  the  legislature  of  a 
Slate  may  enact  any  law  (not  infringing  upon  the  other  depart- 
ments) of  any  character  or  on  any  subject,  unless  it  is  prohibited, 
either  in  express  terms  or  by  necessary  implication,  in  the  consti- 
tution of  the  United  States  or  of  that  State.  In  other  words,  the 
constitutions  are  to  be  considered  as  limitations  upon  the  legis- 
lative power  of  the  State,  not  as  grants  of  power.*     The  restric- 

u  ao  power  to  mate  i^  Barb.  fN.  Y.)  593;  Taylor  *.  Poner,  4 

\g  ibe   lands   of  the  Hill  (N.  Y.),  144;  Cochran  i'.  Van  Surlay, 

■er  is  expressly  con-  xt  Wend.  (N.  Y.)  36^:  Page  v.  Alien,  jS 

ituie.     McCashin  v.  Pa.  St.  338:  Philadelphia  i..  Field.  58  Pa. 
5l.   330:  Commonweallh   v.  Drewry,    IJ 

ion,  13  Pet.  (U.  S.)  Gratt.  (Va.)  i;  State  v.  Gutierrez,  is  La. 

■.  Catler.  3  Curl.  (U.  Ann.   190;  Leavenworth  Co.  v.  Miller.  7 

ton  V.  Smith,  ■  Pet.  Kans.  479;  Walker  v.  Cincinnati,  21  Ohio 

<  St,   14;  Lafavelte,  etc..  R.  Co.  v.  Gciger, 
impose  independent  34  Ind.  1S5;  ^ason  v.  WaiL  4  Scam.  (IIl.l 

(  id  of  a  department  134:    Sears    ».    Cotirell,    5    Mich,    ajt; 

<  to  any  rights  secured  Bushnell  v.  Beloit,  10  Wis.  ig^;  People 
1  Kendall  v.  United  v.  Coleman,  4  Cal  46;  People  v.  Rogers. 
'■  )  514.  See  3  Story  13  Cal.  159;  Pailison  v,  Yuba.  13  Cal. 
1  ^     . ._  '75;  Smith  V.  Judge,  17  Cal.  547;  Cooley 

If.  in  case  of  an  officer  acting  under  Cotisc.   Lim,  87;  Btacti  on  Const.  Probi- 

Ihc  pmidenl.    his    authority   Is   simply  bitions,  %  174. 

ninisierial,  he  is  liable  (or  an  excess  or  An  act  of  Congress  organliing  a  Terri- 

misuse  of  authority:    but  when   his   au-  lorial  government  is  to  be   reitarded  as 

ilraiily  is  discretionary  he  is  not  liable,  the  constitution  of  the  Territory.     But  it 

Dniccker  v.  Solomon,  3t  Wis.  63t.  differs  from  the  consiituiion  of  the  Slate 

The  ipproTat  of  the  secretary  o(  the  governments  In  this,  that  the  former  con- 

trtunry  Is  an  Indispensable  condition  to  tains  a  grant  of  powers,  while  the  latter 

Uxvalidiiy  of  B  sale  made  by  the  solicitor  are  restrictions  of  power   primarily  pos- 

<if  the  ireasurv  of  lands  acquired  by  the  sessed.     Ponder  v.   Graham.  4  Fla.  33. 

United  States  in  payment  of  deb's;  and  Diatlnpilshsd  from  Tedtnl  Ceitttltiitlaii. 

ttie  purchaser  thereof  is  not  bound  10  BC-  —The   distinction    between    the    tjnited 

ccpt  a  deed  without  such  apprnval.    Unit-  States  constitution  and  the  State  consti- 

fd  Stiles  V.  JonM,  19  Wall.  (U.  S.),  598.  tution  is,  that  the  former  confers  upon 

A  decision  by  the  governor  of  a  Stale  Congress  certain  specified  powers  only, 

iliai,  in  accordance  with  the  decision  of  while  the  latter  confers  upon  the  legis- 

ilie  appellate  court  on  a  similar  law.  a  lature  all  legislative  power.     In  the  one 

tertiin  portion  of  a  tax  law  was  uncon-  case    the    powers     specifically    granted 

stiiutinna!.  and  directing  the  auditor,  who  can    only  be    exercised;  in  the  Other,  all 

KaiToTersiKht  of  the  assessors,  to  instruct  legislative  powers  not  pruhihited.     Peo- 

them  to  disregard  that  portion,  is  bind-  pie  v.    Flagg,    46   N.    Y.   401;    Page  v. 

tnj  on  auditor  and  assessors.     Stale  w,  Allen.  58  Pa   St.  338. 

Buchanan.  34  W.  Va.  363.  CnntlDued  EserElH  of  Fowar.— Thecon- 

I-  Concord  R.  Co.  v.  Greeley.  17  N.H.  slant  eiicrcise  of  a  power  by  the  legisla- 

t7;ThorpeT-.  Railroad,  27V1,  143;  People  lure,  from  the  adoption  of  the  constiln- 

»  Draper.  15  M.  Y.  533;  Leggetl  f.  Hunt-  tion   to   the  present   time,   ought  to   be 

cr.  19  N.  Y.  445;  People  v.  Supervisors,  deemed  almost  conclusive  evidence  ol  U* 
3  C.  of  L.— 44                                  888 
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tions  upon  legislative  power  embodied  in  the  State  consti 
will  be  found  treated  under  their  appropriate  heads  throuj 
title.     The  constitution  of  the  United  States  is  the  suprei 

of  the  land,  and  State  legislation  is  subject  to  its  prohibitio 
limitations.'      Treaties   also    are    supreme  law,  and    their 

rigbilul  posfcssion  by  that  body.     State       BUli  df  Credit  may  Dot  be  en 

V.  Mitvhe*.  a  Gill  (Md  ).  487.  any  State.     Cost.  U.  S.  art.  1.  1 

Impiitl    FivUUtloiH.— It   is     not    tme        Tocnnslitutca  bill  of  credit.  « 

that  ihe  inhibitions  of   ibe  consiitulion  meaning  of  the  conMitution.  it 

must  be  alvays  express;  they  are  equally  issued  by  a  Slaie.  involve  ihe  fai 

efleclive  ffhen  l hey  arise  by  implication.  State,  and  be  designed  to   cirr 

The  remark  of  Lord  Bacon,  that  ''  as  en-  money  on  the  credit  of  Ihe  Sta 

ceptiunsslrcnglhen  the  force  of  a  general  ordinary  uses   of   business.     Bi 

lair,  so  enumeration  neakens  as  10  things  Bank  of  Kentucky,  11   Pel.  fU. 

nol  enumerated,"  e.tpresses  a  principle  of  Craig   v.   Missouri.  4   Pet.  (U. 

tbe  common  Ian  applicable  to  the  consti-  3  Slory  on  the  Const,  gg  i3S3-'3 
lution.     Pa((e  v.  Allen,  58  Pa.  Si.  338.  Bills  issued  by  a  banking  cot 

Vot  loit  t^  Hon-TltOT.— The  powers  of  which  has  a  capital  paid  in,  and 

government  arc  never  lost  by  non-user,  sued  upon  its  debts,  are  not  to  bi 

Thus  the  fact  that  a  State  legislature  does  bills   of  credit,   even   though    t] 

nol  exercise  a  reserved  power  of  regulat-  owns  the   entire   stock,   the    1r 

ing  the  lolls  charged  by  a  railroad  com-  elects  the  directors,  the  faith  of  1 

pany.  for  twenty  years  after  granting  the  is  pledged  for  Ihe  redemption  of 

chaner,    does     nnt    impair   ihc    power,  and  ihey  are  made  receivahle  foi 

ChicaRo.  etc..  R.  Co.  V.  Iowa,  mU.S  15J.  lie  dues.     Darrington  v.  Stale  '. 

All  the  duties  or  powers  of  any  of  the  How.   {(J.  S )   ts;    Briscoe   r.   I 

departmenisnoidisposed  of  ordistribuled  Kentucky,   11   Pet,   {U.  S)  857 

10   particular  officers  ot  that  department  v.  Arkansas,  i;   How.  (U.  S.)  } 

are  lefl  to  the  disposal  of  the  legislature.  Woodruff  v.  Trapnall,  10  How 

Ross  V.  Whitman.  6  Cat.  361  205:    Daily  v.  Miloer,  35  Ga.  3 

HtMnary  Portn.  —Where  a  clause  of  NnLional  Bank  ».   Mahan,  31  1 

tbe  Stale  consiiiution  allows  ihe  l^isla-  751. 

inre  10  make  "  all  such  laws  as  may  be        Bills  of  credit,  as  coniemplatc 

necessary  10  carry  this  constitution  into  consiituttoo.  are  such  as  are  dra 

effect,"  Ibe  question  of   the  necessity  is  sued  l>y  the  Stale  ur>on  the  gene 

within  ihe  legislative  discretion.      Slate  thereof,  where  no  specific  fund 

V,  Shields,  4  Mo.  App.  Z59.  priaied  for  Ihe  payment  or  ulii 

1.  The  laws  of  a  Stale  may  be  thus  dempiion  of  the  bills.     Cenirat 

gradualed   wilh    reference    10   their  au-  Liltle,  11  Ga.  346. 
thorily:  (1)  Tbe  conslitution  of  the  Unit-       A  bill  drawn  on  the  Stale,  the 

cd  Slates;    (sj  treaties;  (3)  laws    of    Ihe  of  which   is  to  be  made  out  o 

United  Stales;  (4I  the  constitution  of  the  pledged  iherefor,  is  not  a  bill  1 

State;  (;)  the  statutes   of   the   Stale;  (6)  Gowen  v.   Shule.  4    Baxt    (Te 

provisional  acts  in  force  at  ihe  adoption  Suie  v.  Cardoio,  j  S.  Car.  397. 
of  the  Stale  consiiiution,  and  not  repuf[-       The  prohibition  agaiiLM  the  en 

nant   to  any  of  the   preceding;   (7)   Ihe  bills  of  credit  applies  wiih  equal 

common  law  of  England  and  such  of  the  two  or  more  Stales  which  confec 

statute  laws  as  were  usually  in  force  be-  gether.  and  on  their  faiih  and 

fore  Ihe  Revolution,  with  the  foregoing  sue  sucb  bills.     Baily  v.  Milnci 

limitation.      Flint  River  Steamboat  Co.  330, 
V.  Foster.  5  Ga.  i^.  BUli    of  Attainds'. —  Concerr 

The  Stales  are  not  debarred  from  the  prohibiiion  against  bills  of  aliaii 

exercise  of  any  power  possessed  by  them  tx  post  facte  laws,  see  infra,  §  1 

prior  to  the  adoption  of  the  Federal  con-  this  article. 

■titution,   unless   the    exercise    of    such        Concerning  legislation    ifiipai 

power  is  expressly  or  by  necessary  im-  obligation  of  contracts,  see  infn 

plication  prohibited  by  the  coni'litution.  Ihi^  article. 

or  comes  practically  in  collision  with  the       CompMti  Bettrata  Btatai  — Th< 

exercise  of  some  power  delegated  to  the  required  by  the  constitution  to  mi 

Ceral  government.     Livingston  v.  Van  agiecmenis  between  the  Stales 

en,  9  Johns.  (N.  Y.)  S07.  necessarily  be  by   an  cxpreas  1 
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e  disregarded  or  violated  by  the  State  legisla- 
tive body,  unless  restricted  by  the  constitution, 
abolish  the  acts  of  its  predecessors;  and  there  is  no 
legislative  act  can  be  made  irrepealable,  except  it 
n  and  substance  of  a  contract."  The  power  of  the 
isposing  of  the  revenues  of  the  State,  and  its  dis- 
to  such  disposition,  are  complete  and  unlimited, 
>f  constitutional  provisions.' 

of  either  house  of  the  legislature  that  a  person 
:  therein  was  duly  elected  is  final,  and  cannot  be 
the  executive  or  judicial  department.*     By  com- 

if  Ihe  agreemeni;  it  The  legislature  has  no  power  to  ap- 
jm  [he  IcKislation  of  propriate  money  for  debts  forbidden  lo 
ubject.  Virginia  v.  be  contracted  by  the  conslilulioa.  Nou- 
Vall.  (U.  S  )  39.  gucs  V.  Douglass.  7  Cal.  65. 
fvdaral  Gttnttitatlon. —  The  legisUlive  assembly  alone  Is  judge 
ntained  in  the  first  ten  as  10  whether  existing  taxation  and 
■  constitution  of  Ihe  oiher  income  afford  sufficient  funds, 
e  intended  to  be  re-  without  additional  taxes.  10  pay  de- 
Federal  government,  ficiencies  as  nell  as  current  expenses, 
uthority  of  the  Stales.  Burch  v.  Esrhart,  7  Dreg,  jS. 
w.  (U.  S.)  410;  Colt  V.  The  legislature  has  power  to  buy  a 
Stale-house,  within  the  price  limited  in 
>ennistaii,  aj  N.  V.  the  conatiiuiion.  or  to  rent  buildings. 
fetzger,  i  Edm.  Set.  Harris  v.  Dubuclei,  30  La  Ann.  663, 
rjlson  V.  Wall.  34  Ala,  In  the  absence  of  any  constitutional 
provision,  the  legislature  may  control  the 
\  legislative  act  which  moneys  of  the  Stale  in  Ihe  hands  of  an 
lymcnt  by  contractors  individual,  and  may  compromise  suits 
I  upon  street  improve-  instituted  lor  lis  recovery.  Governorf. 
orks.  but  permits  all  McEwen.  5  Humph.  (Tenn.)  341. 
oemployed,  is  in  con-  4.  Opinion  of  the  Justices,  56  N.  H. 
^between  the  United  570;  People  v.  Mahaney.  13  Hicb.  4B1; 
fttar  of  China,  which  State  v.  Jarretl,  17  Md.  309. 
lese  resident  here  the  The  power  of  a  legislative  body  lo 
Tiployed  and  labor  for  judge  of  Ihe  qualifications  of  its  own 
jects  of  any  other  na-  members  is  not  exhausted  by  admitting 
lore  void.  Baker  v,  a  member  to  his  seat,  but  ontinucs  dur- 
ing the  cndre  term  of  office.     State  v. 


(U.  S.  Cir.)  566. 
Slollcy,   5     McLean    Gil 
Morgan   v.   Smith,  4       The  requi 


1.  S5«- 


I    legislat 


that  mcmbera  of  the 
shall  take  the  oath  to  support 
ution  is  merely  directory,  and 
te  Water,  7  Ind.  570.  the  omission  to  take  the  oath  does  not 
Dsbt — A  provision  of  affect  the  validity  of  their  legislation. 
miling  the  Slate  debt  Hill  v.  Boyland.  40  Miss.  618,  See 
e  State  debt  pr>iperly  Cohen  v.  Wright,  aa  Cal.  393. 
I  not  affect  the  power  It  is  competent  for  the  legUIatnre  to 
10  allow  the  counties  fix  the  date  from  which  the  terms  of 
tract  debts.  Pattison  office  of  its  members  shall  begin.  State 
S;  Roberlsoni',  Rock-  v.  Robinson,  i  Kans.  17, 
Slack  f.  Railroad,  13  The  House  of  Representatives  of  Has- 
Clapp  V.  Cedar  Co.,  sachuselts  have  the  power  to  expel  » 
V.  Janesrille.  10  Wis.  member;  and  ihe  reasons  for  expulsion 
'unham.  Z7  111,  474;  and  the  question  whether  the  member  w*a 
I.  Miller,  7  Kans.  479.  dul^  heard  before  being  expelled  cannot 
Vapello  Co.,  13  Iowa,  be  mquired  into  bv  ihe  courts.  Hiiaf'. 
icago,  51  III.  34,  Barllett,  3  Gray  (Mass,),  468. 

691 


CONSTITUTIONAL    LAW.    ^ 

I  parliamentary  law,  the  members  of  the  legislature  are  pri 
d  from  arrest  on  civil  process  during  the  session  of  that  boc 
for  a  reasonable  time  before  and  after  to  enable  them  to  go 
return  from  the  same.^  The  legislature  has  power  to  com 
oumals  by  amendment  at  the  same  or  a  subsequent  sessioi 
Iso  has  power  to  compel  witnesses  to  attend  and  testify  befc 
house  or  one  of  its  committees,  and  to  punish  them  for  cc 
pt  of  its  authority.* 

/hen  the  business  of  the  legislature,  at  a  special  session  cc 
;d  by  the  governor,  is  not  restricted  by  some  constitutior 
.vision,  it  may  enact  any  law  at  such  special  session  that 
ht  at  a  regular  session.  The  powers  of  -the  legislature  not  \ 
derived  from  the  governor's  proclamation,  it  is  not  confined 
special  purposes  for  which  it  may  have  been  convened  by  hiir 
r)  Legislative  Control  of  Municipal  Corporations. -^The  legis 
:  has  power  to  compel  the  municipal  bodies  to  perform  thi 
:tions  as  local  governments  under  their  charters,  and  to  recc 
,  meet,  and  dischaige  the  duties  and  obligations  properly  re 
upon  them  as  such,  whether  legal  or  merely  equitable 
■al;  and  for  this  purpose  it  may  require  them  to  exercise  t 
'er  of  taxation  whenever  or  wherever  it  may  be  deemed  nec< 
'  or  expedient."  Acts  of  the  legislature  authorizing  countii 
:s,  and  towns  to  subscribe  to  the  stock  of  railroads  runnii 
r,  to,  or  through  them,  to  issue  bonds,  and  to  provide  for  pa 
It  by  taxation  of  the  individuals  or  property  within  th< 
ts,  are,  in  the  absence  of  any  constitutional  provision  to  t 
trary,  undoubtedly  constitutional  and  valid.*     When  the  cc 

Conley  Const.  Lim.  134.     A  sen.  unless  specially  auiboiiied.    Musball 

white  in  allendance  upon  the  legis-  Harwood.  7  Md.  466. 

e   in    Ilie    discliarge   of    his   public  fi.    Cooley    Const.    Lira.   930:     Ki 

s,  at  the  seat  o(  government  o(  the  bail  v.  Mobile  Co..  3  Woods  (U.  S.  Cii 

,  is  not   privilege  against  service  555;  Lycoming  v.  Union,  15  Pa.  St   l( 

tation  in  a  civil  suit  ^y  virtue  of  a  Guilford  v.   Supetvisors.  13   N.   Y.    li 

lilutional  provision  eitempling  sen-  Simon  v.  Ashbury,  41  Cal.  530;  P«o{ 

and  represeniaiives  (ram  arrest  in  ■  v.  Flagg,  46  N.   Y.  401  ;  Mutual  Bene 

[\io  and  returning  from  a  session  Life  Ins.   Co.   v.  Eliiabeth,  43  N.   J. 

le   legislature.     Gentry   v.    Griffith,  335. 

:x.  461.  But  the  legislature  cannot  impose  up 

Turley  v.  Logan  Co.,  17  111.  151.  a  couniy  a  liabiliiy  which  had  no  previa 

Burnham   v.    Morrissey,    14  Gray  existence.  Sadsliury  Supervisors  t>.  D< 

s.),    336;    Ex  patit   McCarthy,   29  nis,  96  Pa   St.  400  ;  Hoagland  v.  Saci 

39s.  memo,  53  Cal.  142. 

I-   supreme  Court  has  no  authority  Where  a  new  town  or  county  is  form 

vise  the  proceedings  of  the   Stale  out  of  part  of  an  old  one,  it  is  proF 

e  in  refusing  to  allow  counsel  10  a  Ihat  a  due  proportion  of  the  municij 

rss  who  had  been  summoned  before  debt  should  go  with  (he  territory  talc 

yoAy.     Ex parit  McCarthy.  29  Cal.  for  [he  new  lown  or  county.      How  il 

Compart    Burnham   v.  Morrissey,  proportion  should  be  ascertained  is  f 

ray  (Mass.).  336  (he  legislature  to  determine.      Sute 

Norford  V.  Unger,  B  Clarke  (Iowa).  Elvins,  3  Vroom  (N.  J.),  363  ;   People 

See   People   v,    Blanding,   63   Cal.  Alameda.  36  Cal.  641. 

Jones  t:  Theall,  3  Nev.  333;  Adams  8.  Amcv  ^.  Allegheny.  14   How.  (' 

llyer,  3  Kans.  17.  S.)  364  ;  Gilman  v.  Sheboygan.  1  Bla 

mmittees  have  no  power  to  act  as  (U.    S.),    Sio ;    Gelpcke    v.    Dubnke, 

during  ibe  recess  of  the  legislature  Wall.  (U.  S.)  17;  ;  Thomasoo  f.  Lee  C( 
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iwers  the  legislature  to  establish  but  one  system  of 
inty  government,  to  be  as  nearly  uniform  as  practi- 
:  uniformity  is  not  required,*  The  charter  of  a 
>oration  is  not  a  contract  within  the  meaning  of  the 
ainst  impairing  contracts.^ 

an  Regulating  Courts,  Judges,  and  Jurisdiction. — 
istitution  establishes  a  particular  court  and  fixes  its 

is  not  competent  for  the  legislature  to  pass  any 
liing  the  court,  or  either  enlarging  or  abridging  its 

The  judiciary  system  created  by  the  constitution 

17;  Bridfcepoit  v.  Rail-  590;    Milwaukee   County  Snpenrison  v.  *' 

r5',   Clarke  f.   Roches-  Pabit,  45  Wis.  311. 

.    v.)    446;    Gould    V.         Fixing  the  boundaries  of  counlies,  knd 

;N.  Y.|  443;    Grant  v.  dividing  luch  counties   into  towns  and 

(K.  V.)  23I:    Bank  al  proviiling    for     town    oiganizaiion,    are 

B  N.  Y.  38;  People  v.  properly  within  the  sphere  of  the  powers 

.   sji;  Commonwealth  of  the   tegisiature,  though  not  expressly 

:  Pa.  Si.  61;  Moers  v.  specified   by  the  constitution.     Chicago. 

t.  tSS;  Commonwealth  etc.,  R.  Co.  v.  Langdale  Co.,  56  Wis.  614. 
3SI  Fa.  St.  21S;  Sharp-         It  is  competent  lor  a  Slate  legislature 

ia.  It  Pa.  St.  147:  s.  c  ,  to  transfer  the  control  of  the  streets  of  a 

:  Goddin  V,  Crump.  8  city  or  village  to  park  commissioners  for 

Caldwell  V.  Justices.  4  boulevard    and   driveway   purposes  not 

'-%   333:  Hill  V.  Com-  inconsistent  with  the  ordinary  use  of  such 

!.    Car.   367;  Slate   v.  streets,    the   city   or   village    assenting. 

[S.   Car.)  491;  Powers  People  v.  Walsh.  96  111.  332. 

33  Gd.  65;  Cotton   V.        Ad   act    of    the    legislature   fixing   a 

b    Fla.    6to;    Stem   v.  county  seat   is  not  unconstitutional  be- 

Jgi;  Gibbons  v.    Rail-  cause  it  was  passed  witboui  any  consul- 

10:    Hx  parte    Sclma,  taiion  with  the  people  of  the  county  and 

Ala.    696;  Opelika   v.  without  giving  them  an   opportunity   to 

It;  Police  Jury  w.   Mc-  petition  the  legislature;  nor  because  two    . 

n.  341;  San  Antonio  v.  places  were   named  in  the  act.  and  the 

19;    Sun    Antonio   t;.  choice  between  them  left  to  ihe  popular 

;  Talbot  V.  Dent.  9  B.  vote      Ex  pant  Hill.  40  Ala.  lai. 
Slack   V.    Railroad.  13         One  legislature  cannot  impose  restric- 

MaJdoi  V.   Graham,  tions  on  the  powers  of  a  municipal  cor- 

Ulison  V.  Railroad.  10  poration  which  a  future  legislature  caa- 

Nichol    V.    Mayor.    9  not  modify  or  abrogate,  except  where  a 

53;  Lauderdale  Co.  v.  vested   right  or  the  obligation  of  a  con- 

(Tenn  ).  153:    Leaven-  tract  might  be  thereby  divested  or  im- 

ler.  7  Kans.  479;  Cin.  paired.  Stale  v.  Pilsbury.  31  La.  Ann.  1. 
rommissioners.  i  Ohio        S.   Rader  v.   Road    District.  36   N.  J. 

Dillon.  3  Ohio  St.  607:  L.   373;   Berlin   i>.   Gorham.   34   N.    H. 

mail.  31   Ohio   St.  t4:  366:  Marietta  v.   Fearing,  4  Ohio,  427; 

9   Ind.   74;    Petty   v.  Trustees  v.   Tatman,   13  III.   37;  Louis- 

;  Preuvman  w.  Super-  ville  v.   University.    13   B.   Moo.   (Ky.) 

>:  Robinson  v.   Rock-  643;  People  v.  Morris.  13  Wend.  (N.  Y.) 

Johnson  v.  Stark  Co..  331;  St.    Louis   v.    Russell.  9  Mo.  507; 

1  V.  Lewis,  34  111.  aoS;  Montpelier  v.    East  Mnntpelier,  39  Vt. 

1,  37  111.  474:  Paulson  13;     Brighton    v.    Wilkinson,    3    Allen 

Cal.  175,  1S8;  Robin-  (Mass.).  37:  Reynolds  v.  Baldwin,  1  La. 

Cal.  379:  Napa  Valley  Ann.    162:    Cooley's    Cnnst.   Lim.    193; 

1.  30  Cal.  435 ;  I  Dillon  Black   on   Const,    Prohibitions.  §  44;  3 

S   153;   3  Redlietd  on  Patrons    on     Contracts,     '539-53);      I 

I   Roreron   Radr,  iiS.  Dillon  on  Munic,  Corp.  gg  34,  30,37;  I 

'.  Vernon.  37  Iowa.  38;  Story  on  the  Const,  §  1393. 
«d.  as  Wis.   167;  Peo-        8.  Commonwealth  v.  Coiamlssianers, 

lich.  453,  37  Pa.  St.  337;  Gibson  v.  Templeton,  6a 

.  ComitDCk,   56    Wis.  Tex.  S5S;  State  v.  Bank  of  East  T«n> 
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of  the  United  States  is  entirely  disconnected  from,  and  indepen 
ent  of,  the  judiciary  of  the  several  States;  and  Congress  cann' 
confer  jurisdiction  upon  the  State  courts,  nor  can  the  State  legi 
latures  confer  jurisdiction  upon  the  federal  courts.*  Where  tl 
constitution  provides  that  the  judicial  power  of  the  State  shall  I 
vested  in  specified  courts  "  and  in  such  other  courts  as  the  legist 
ture  may  from  time  to  time  establish,"  the  legislature  may  vest 
I  part  of  the  jurisdiction  of  the  constitutional  courts,  or  a  concu 
rent  jurisdiction,  in  those  tribunals  which  it   creates  by  statute 

acssee,  j   Snced  (Tenn).  573;  Ward  v.     or  b^  a  geaeral  law.     Smith  v.  Judge, 

Thomai,  3  Cold.  (Tenn.)  565;  Gibson  v.     C«l.  547- 

Emerson,   3  Engl.  (Ark.)  173;   Stale  v.         An  acl  allowing  judges  of  ihesuperi 

Jones,    33    Ark    331;    HaiKht    v.   Gay,     courts  to  hold  special  itrmis  Bl  disereli 
Cat.  997;    Deck    v.   Ghcrke.    6   Cal.     is  constilutioosl.    Grinad  v.  State,  34  C 
666;  Zander  v.  Coe,  5  Cal.  230.     See  3     370. 

Story  on  the  Const.  i^§  1773-  1774:  D"-         Or   to  reviei*  ibeir  decrees  in  equ 
rousseau  v.  United  Slates.  6  Cranch  <U.     after  the  expiration  of  tbe  term.     Loi 
S.),  307;  United  Slates  f.  Moore,  3  Cranch    north  v.  Siurges,  4  Ohio  St    690.      £ 
(U.  S.}.  ijg.  170;    Ex  parU  McCardle,  7    Gooilman  v.  Morris.  59  Ga.  6a. 
Wall.  (U.  S.)  S06.  There  is  no  provision  in  (be  cottsti 

Thus,  where  ilie  constilulional  juris-  tion  of  Maine  which  lurbids  the  lr|[is 
diction  of  Ihe  supreme  court  is  appellate  ture  10  confer  on  courts-mariial  ibe  po> 
only,  Ibe  legislature  cannol  confer  upon  to  punish  by  fine.  Alden  v.  Fitis,  3S  1 
it  original  jurisdiction  in  any  case.    Ward     48S. 

v.  Thomas.  3  Cold.  (Tenn  )  s6j:  State  v.  A  statute  providing  Ihat  in  the  case 
Bank  of  Edit  Tennessee,  5  S need  (Tenn.),  a  tie  in  the  election  of  clerks  of  coui 
S73.  the  court  shall  decide,  is  coottilution 

But  the  legislature  may  point  out  the     Lewis  v.  Stale.  13  Mo.  13S. 
mode  in  which  Ihe  appellate  jurisdiction         1.  United  States   v.   Peters.  S  Crai 
shall   be  exercised,   as  when  bv  appeal    (U.  S.I.   115;  Ex  Parte  Knowle*.  5  C 
"'  ■  ■  300;     Ferris   v.    Coover,    11    Cal.     i 

Greely  v.  Tuwnsend,  35  Cal.  604. 

Whether  this  Slate  can  gram  jurist 
tion  to  the  courts  of  another  Stale, 
can  grant  10  another  Slate  the  right 
authorize  her  courts  (o  act  on  ccrL 
matters  In  this  Stale,  or  to  can^^titut 
court  in  this  State  to  act  upon  the  riR 
and  property  of  cliuens  of  such  otl 
Stale  in  this  State,  gmm.     E^loa,  ei 


and  when  by  writ  of  error.     Haighi 
Gay,  8  Cal.  397. 

The  lesislature  cannot  confer  upon 
courts  created  by  statute  jurisdiction  ex- 
clusive of  thai  which  the  constitution 
gives  to  courts  established  by  the  consti- 
tution itself.  Muniross  v.  Siaie,  61 
Miss  439. 

It  is  no!  necessary  for  the  legislature 
to  act  to  enable  the  court  lo  exercise  lis 
const ilDtional  duties  and  powers.     State     R.  Co.  1 
V.  Gleason.  I3  Fta.  190.  S.  Commonweallb  v.  Green.  jS  Pa. 

A  law  allowing  intermediate  appeals  336;  Sharpe  f.  Robertson,  j  Grait  (V 
to  inferior  courts  is  not  an  infringement  518:  Stale  v.  Washinglon  Co.,  loi  Ii 
of  the  constitutional  jurisdiction  of  the  69;  Rabe  v.  Fy'er.  10  Sm.  ft  Mar.  (Mi< 
supreme  court,  if  an  ullimale  appeal  10  440.  See  Stale  v.  La  Crosse,  ii  Wis. 
that  iriliunal  is  not  denied.  Yalabusha  Where  the  IcKi'^lalure.  by  pcnnissi 
V.  Carbry.  3  Sm.  &  Mar.  (Miss.)  259.  ot  the  conslilution,  empowers  the 
See  Anderson  v.  Brrry.  3  MeCarier  fN.  preme  court  to  appoint  ci 
J.),  333;  Page  V.  Matthews,  40  Ala.  54 
Ex  parti  Anthony.  5  Pike  (Ark.).  358. 

The  cons  1 1  tut  ion  al  ordinance  that  ''t 
Torces  shall  not  be  granted  but  in  cas 
provided  fiir  by  law,  by  suit  in  chancrry 
necessarily  implies  au.horily  10  provide 
■  by  law  in  what  cases  ihey  may  be  c' 
tained      Carson  v.  Carson.  40  Miss,  31 

A    discretionary    power    bestowed     by 
■laiute  on  the  court  may  be  taken  aw 
in  aujr  particular  case  by  a  special   1 


when  requested  by  com 
boards,  the  jurisdiction  oF  the  court 
not  created  by  the  county  boards,  but 
the  fundamental  taw.  /■  rr  Church, 
N,  Y.  t. 

In  Indiana,  a  statute  giving  the  mas 
:ommiKsioncrs  authority  lo  grant  wi 
of  kaheas  carpus  is  uncnnslilulional. 
:in[erring  on  them  judicial  pow 
Shnulli  V.  McPheeters.  79  Ind.  373.  ■ 
Gregory  v.  State,  94.  lad.  384;  8.  c. 
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The  legislature  has  no  power  to  legalize  any  judicial  proceedings 
that  were  void  for  want  of  jurisdiction.*  Nor  to  prescribe  a  form 
oF  process  at  variance  with  that  designated  by  the  State  constitu- 
tion," Where  a  judge  has  been  elected  by  the  legislature,  that 
body  may  curtail  the  territory  of  his  jurisdiction  down  to  the  con- 
stitutional minimum,  although  it  diminishes  his  compensation.* 
The  legislative  department  has  no  constitutional  power  to  impose 
on  judicial  officers  any  duties  that  are  not  strictly  judicial  in  their 
character,*  Courts  are  not  bound  to  give  written  opinions  in  the 
cases  they  decide,  and  the  legislature  has  no  power  to  compel 
them  to  do  so.' 

[c)  Local,  Special,  and  Class  Legislation. — Where  there  is  no  ex- 
press constitutional  restriction  against  the  passage  of  local  or  spe- 
cial laws,  the  courts  cannot  hold  such  laws  void  (or  want  of  consti- 
tutional power  to  enact  them;  and  the  authority  to  enact  laws 
strictly  local  implies  the  same  .authority  to  make  local  exceptions 
to  a  general  law.*     The  term  "  local,"  as  applied  to  a  bill  or  act, 

An.  Rep.  t6i.     Cempan  Bell  v.  Payne,  %.  Manville  v.  Battle  Mountain  Co.,  17 

jSwir.  (Ala.)  414.  Fed.  Repr.  1J6. 

A  itBRiie  providing  for  the  appoinlment  The  legislature  may  conRitutionalty  au- 
of  a  special  ctiancellor  by  the  parlies  in  a.  thoriie  an  execution  issued  by  «  ciiy  or 
cause,  or  by  lot  il  they  cannot  agree,  to  county  court  to  run  all  over  the  State. 
lit  in  Ibe  trial  of  Ihe  cause  when  the  chan-  Hicltman  v.  O'Neal,  10  Cal.  agz. 
nllor  is  intcioted  or  otherwise  disquali-  The  legislature  has  the  power  to  reason- 
ed, does  not  violate  the  constitutional  ably  regulate,  but  not  to  abolish,  either  dl> 
proriyion  establishing  a  superior  court  of  rectly  or  indirectly,  the  use  of  the  writ  of 
diancEiy,  and  providing  that  the  chancellor  ctriiorari.  State  v.  Jersey  City,  4a  N.  J. 
shall  be  elected  by  the  electors  of  the  State.  L.  118. 

MoiMgomery  v.  Commercial  Bank,  I  Sm.  8,  Poster  v.  Jones.  79  Va.  643;  ■.  c., 

£Mar.  Ch.  (Miss.)  632.  53  Am.  Rep.  6^7. 

A  italale  providing  for  the  appointment  But  when  the  constitution  has  created  an 

if  referees  is  not  unconstitutional  on  the  office,  and  fixed  its  term,  and  has  also  de- 

groDnd  of  creating  a  diversion  ol  judicial  claied  the  grounds  and  mode  of  TCmoval 

power  from   the   legitimate  channels   as  of  an  incumbent  before  the  expiration  of 

pointed  out  in  the  constitution;  the  rcf-  his  term,  the  legislature  has  no  power  to 

trees  are  subordinate  olEceni  of  the  court,  remove  or  suspend  Ihe  officer  for  any  olbeT 

Carson  v.  Smith,  5  Minn.  7S.  reason  or  in  any  other  mode.     Lowe  v. 

A  trial  of  a  right  of  property  before  a  Commonwealth,  3  Mete.  (Ky.)  337.     See 

sherifi  is  not  a  judicial   proceeding,  and  Stale  v.  Emervon.  39  Mo.  80. 

therefore  is  not  affected  by  that  part  of  the  4.  Haybum's  Case,  1  Dall.  (U.  5.)  400; 

constitution  which  limits  the  courts  of  the  In  re  Cincinnati  Citiiens,  3  Flip.  (U,  5. 

Suie.     Rowe  v.  Bowen.  iS  III.  116.  Cir.)  33S. 

I.  Maxwell  V.  Goctschius,  40  N,  J,  L,  S.  Houston  v.  Williams,  13  Cal.  H. 
^y.  McDaniel   v.   Carrel!,    19   111.    126:  A  case  which  has  been  submitted  for 
Denny  v.  Mattoon,  2  Allen  (Mass.).  361;  decision  to  the  supreme  court  is  not  sub- 
Lane  V.  Nelson,  7q  Pa.  Si.  407;  Richards  ject   to  any  control    by  the  l^[islanue. 
t .  Role,  (i3  Pa.  St,  248;  Pryor  v.  Downey,  Lanier  v.  Gallatas,  13  1^  Aim.  175. 
fo  Cal.  388;  Israel  v.  Arthur,  7  Colo.  5;  •■  Beynmn  v.  Black,  47  Tex.  558;  Orr 
Black   on    Const.    Prohibilions,   §    308;  v.  Rhine,  45  Tex.  345, 
Cooley  Const.  Lim.  107.    See  in/ra,  %  13,  A  provision  of  a  State  constllutlon  that 
('}.  of  this  article.  "  alt  laws  of  a  general  nature  shall  have  a 

Bui  where  ihe  jurisdiction  has  attached  uniform  operation  throughout  the  State," 

and  there  has  been  a  formal  defect  in  the  does  not  inhibit  the  passage  of  appropriate 

Foceedii^s.  not  affecting  the  substantial  Incat  acts.     Ohio  v.  Covington,  at}  Ohio 

equities  of  the  parties,  it  may  be  cured  by  Si.  loi. 

•  retroactive  statute.     Lane  r*.  Nelson,  79  A   prohibition   in  a   State  constitution 

Pa. St. 407;  States.  Union, 33 N.J,  L.  350.  against  the  passage  of  special  lam  doe* 
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means  one  which  touches  only  a  portion  of  the  territory  of  a  State 

or  of  its  citizens ;  an  act  may  be  public  and  yet  local.^  A  statute 
in  relation  to  the  counties  or  cities  of  a  State^  which  affects  only  a 
portion  of  them,  or  which  expressly  or  impliedly  excludes  a  por- 
tion from  its  operation,  is  local  and  special  within  the  meaning  of 
the  constitutional  inhibitions.^   The  prohibition  cannot  be  evaded 

not  affect  special  laws  paned  prior  to  the  being  special  and  local.     Contieri  v.  New 

adoption  of  the  constitution.     Ex  parte  Brunswick,  44  N.   T.  L.  i,  58;  People  v. 

Burke,  59  Cal.  6;   Brown  v.   Denver,   7  Hoffman,  24  Hun  (N.  Y.).  142;  Gaskin  v. 

Colo.  305;  People  v.  Jobs,  7  Colo.  475.  Andeison,  55  Barb.  (N.  Y.)  259:  Gaskin 

The  fact  that  the  representatives  of  a  v.  Meek,  42  N.  Y.  186.     Compare  Conner 

county  sanction  a  local  act  applicable  to  it  v.  New  York,  5  N.  Y.  285. 

does  not  affect  its  constitutionality.   Ham-  OlaaaifloatiOB  of  CitiM. — The  only  proper 

ikon  V.  County  Court,  15  Mo.  3.  classification  of  cities  and  towns  is  by^>op» 

1.  Kerrigan  V.  Force,  68  N.  Y.  381.  ulation.    Geographical  distinctions  cannot 

The  meaning  of  the  word  "local,*'  as  be  resorted  to  without  entering  the  domain 

applied  to  legislative  bilb,  may  be  reached  of  special  legislation.     Commonwealth  v. 

in  two  ways:  (1)  by  ascertaining  what  the  Patton,  88  Pa.  St.  258;  Wheeler  v.  Phila- 

frameis  of   the   constitution   desired    to  delphia,  77  Pft.  St.  338;  Kilgore  v.  Magee, 

guard  against  by  placing  such  a  provision  85  Pa.  St.  401;  People  v.  Cooper,  83  IlL 

in  it,  and  thus  finding  the  meaning  with  585. 

which  they  charged  the  word;  (2)  by  as-  But  an  act  excluding  perpetually  from 

certaining  what  meaning  has  been  given  to  its  operation    counties  containing    naore 

the  word  by  writers  aixl  courts  when  ap-  than  1 50,000  or  less  than  10,000  inhab^ 

plied  to  a  statute.     People  v,  Chautauqua  tants  is  a  local  law.    The  perpetual  exclu- 

Co. ,  43  N.  Y.  10.  sion  of  certain  counties  from  the  operation 

LomI  and  Tsmporary  DistingidslMd. —  of  a  law  is  not  a  classification  of  counties. 

The  fact  that  a  statute  is  limited  as  to  the  Morrison  v,  Bacheit,  112  Pa.  St.  322. 

time  of  its  duration  does  not  make  it  a  Local  Laws  fiagulating  iBtemal  AibJn 

local  or  a  special  law;    such  an  act   is  of  Towns. — The  constitutional  provision 

termed  a  temporary  one.     Alocalorspe-  against  enacting  any  ''private,  local,  or 

cial  statute  is  one  limited  in  the  objects  to  special  laws  regulating  the  internal  affairs 

which  it  applies;  a  temporary  statute   is  of  towns  and  counties"  applies  also  to 

limited  merely  in  its  duration.     Neces-  cities.    State  v.  Parsons,  40  N.  J.  L.  i. 

sarily  a  local  or  special  law  may  be  per-  A  statute  conferring  upon  all  cities  bav* 

petual,  or  a  general  law  may  be  temporary,  ing  a  population  of  not  less  than  25,000 

People  V,  Wright,  70  111.  388.  inhabitants  the  power  of  issuing  bonds  to 

Looal  and  Speoial  Distinguishod. — The  fund  their  floating  debt  is  in  violation  of 

Indianacurative  statute  of  March  21, 1879,  ^^^  provision.    State  v.  Trenton,  42  N. 

"legalizing  the  practice  of  circuit  courts  J.  L.  486. 

in  calling  causes  for  issues,  and  in  entering  StatatOi  Hold  Fot  Looal. — The  Kansas 

judgments  on  the  first  day  of  the  term,"  is  statute  as  to  registration,  while  applying 

unconstitutional  for  the  reason  that  it  is  only  to  cities  of  the  first  and  second  classes, 

both  local  and  special  in  its  provisions,  is  not  within  the  constitutional  inhibition 

It  is  special  because  it  does  not  apply  to  against  the  enactment  of  general  laws  not 

all ''judgements,  orders,  or  decrees"  which  having  a  uniform    operation.      State  v. 

may  have  been  or  may  be  taken  on  the  Butts,  31  Kans.  537.     Compare  State  v. 

first  day  of  the  term;  and  it  is  local,  also,  Jersey  City,  45  N.  J.  L.  297. 

because  it  does  not  in  terms  legalize  and  An  act  empowering  justices  of  the  peace 

validate  all  the  judgments,  orders,  or  de-  and  others  to  commit  to  the  county  jail  in 

crees  of  all  the  circuit  courts  of  the  State  lieu  of  the  workhouse,  in  certain  cases, 

which  had  been  so  taken,  but  only  of  such  held  not  to  be  special  legislation,  though 

of  said  courts  as  had  "adopted  rules  of  applicable    only  to    counties    having    no 

practice  making   the    summons   in   civil  workhouses.    State  v,  Gibbs,  46  N.  J.  L. 

causes  returnable  to  the  first  day  of  the  513. 

term."    Mitchell  z^.  McCorkle,  69  Ind.  184.  Tbe  statute  of    Illinois  providing  fot 

8.  Begulating  feos  of  Offloers. — An  act  summary  convictions  for  refusing  to  work 

regulating  the  Claries  or  fees  of  municipal  on  public  roads,  the  same  being  applicable 

or  county  officers  which  is  applicable  to  but  to  all  counties  in  the  State  acting  undef 

a  single  city  or  county,  or  to  only  a  por-  township  organization,  is  not  a  local  of 

tion  of  the  State,  is  unconstitutional  as  special  law.     Reynolds  v.  Foster,  89  IlL 
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by  declaring  the  act  to  be  a  general  law.  Any  statute  which  can 
apply  to  but  a  portion  of  the  State,  though  purporting  to  be  a 
general  statute,  is  special  legislation.^  In  several  of  the  States  the 
.legislature  is  forbidden  to  pass  any  special  act  conferring  corpo- 
rate powers.  This  provision  applies  only  to  private  and  not  to 
municipal  corporations.^  •  The  constitutions  of  several  States  pro- 
vide that ''  all  laws  of  a  general  nature  shall  be  uniform  in  tneir 
operation.'*  A  statute  is  general  and  uniform  in  its  operation 
when  it  operates  equally  upon  all  persons  who  are  brought  within 
the  relations  and  circumstances  provided  for,  though  it  may  not 
affect  every  citizen  or  every  portion  of  the  State.®    Where  the 

:357.     See  Potwin  v.   Johnson,   io8  111.  tion  and  giving  it  power  to  pnichase  the 

70.  franchises  of  another  existing  corpoxation. 

An  act  which  applies  to  fifty-eight  of  Wallace  v.  Loomis,  97  U.  S.  146.     Com' 

the  sixty  counties  of  the  State  cannot  be  pare  In  re  Union  Ferry  Co. ,  32  Hun  (N. 

deemed  a  local  act.     People  v,  Newburgh  Y.),  82. 
Plank  Road  Co.,  86  N.  Y.  i.  An  act  enabling  a  particular  foreign  cor- 

Police   Power. — Statutes  of   a   certain  potation  to  sue  and  be  sued  within  the 

character,  though  local  or  special  in  their  State  is  not  a  private  or  local  bill.     Fall 

operation,  may  still  be  sustained  on  the  Bix>ok  Coal  Co.  v.  Lynch,  47  How.  Pr. 

ground  of  the  police  power.      State  v,  (N.  Y.)  520. 

Aubuchon,  8  Mo.  App.  325;   People  v.         An  act  purporting  to  authorize  a  single 

Harper,  01  111.  357.  ferry  at  a  designated  point  on  a  particular 

1.  BelKville  R.  v.  Gregory,  15  III.  20;  river  is  void  under  a  constitution  which 

Devine  v.   Commissioners,  84    111.   590;  prohibits  the  legislature  from  chartering  or 

Oibbs   V.  Morgan,   39    N.   J.   Eo.   126;  licensing  ferries  by  local  or  special  laws. 

Woodaid  V,  Brien,  14  Lea  (Tenn.),  520;  Frye  v,  P^utridge,  82  111.  267. 
Topeka  v.  Gillett,  32  Kans.  431.  Privato   Highway  Bills.— A   constitu- 

An  act  which  assumes  to  give  a  lien  for  tional  provision  against  the  passage  of  a 

certain  kinds  of  work,  and  which,  although  private  or  local  bill  "  laying  out,  opening, 

it  has  an  enacting  clause  applicable  to  the  etc. ,  roads,  highways,  or  sdleys"  does  not 

entire  State,  yet  contains  a  section  ex-  include  city  streets  or  avenues.     In  re 

eluding  from  its  operation  one  or  more  Woolsey,  95  N.  Y.  135;  In  re  Lexington 

counties  either  specifically  by  name  or  by  Avenue,  92  N.  Y.  629. 
excludinir  frbm  its  operation  counties  hav-        A  special  act  authorizing  a  plank-road 

ing  a  population  greater  than  a  certain  company  to  mortgage  its  road  does  not 

number,  is  in  violation  of  the  constitu-  conflict  with  the  constitutional  provision 

tional  provision  against  local  and  special  against  authorizing  "  by  private  or  special 

legislation.      Davis  v,  Clark,   18    Repr.  law  the  sale  or  conveyance  of  any  real 

{Pa.)  667.  estate  belonging  to  any  person,"  but  must 

The  Missouri  statute  of  i88x  (p.  172)  be  treated  as  an  amendment  of  the  charter, 

was  an  act  to  regulate  the  appointment  of  Joy  v.  Jackson,  etc.,  Co.,  11  Mich.  155. 
notaries  public  in  all  cities  having  a  popu-        8.  McAunich  r.  Railroad,  20  Iowa,  338; 

lation  of  100,000  or  more,  and  it  provided  Cordova  v.  State,  6  Tex.  App.  207;  State 

that  the  office  of  any  notary  public  in  such  v.   Mining  Co.,   16  Nev.  432;  Lake  v, 

city,  hokiing  a  commission  bearing  date  State,  18  Fla.  501.    See  KeUey  v.  State, 

prior  to  the  passage  of  the  act,  and  whose  6  Ohio  St.  269. 

term  of  office  had  not  expired  at  the  time        The  word  "  operation,"  as  used  in  the 

the  act  became  a  law,  should  be  abolished;  constitutional  provision  that  all  laws  of  a 

the  act  could  only  apply  to  St.  Louis,  general  nature  shall  have  a  uniform  opera- 

Held^  that  the  court  would  take  judicial  tion,  refers  to  the  practical  working  and 

notice  of  that  fact  ascertained  from  the  effect  of  a  law.   Geebrick  v.  State,  5  Iowa, 

census  reports,  and  that  the  act  was  special  491. 

l^slation  and  unconstitutional.     State  v,        A  statute  authorizing  five  per  cent  dam- 
Herrmann.  75  Mo.  340.  ages  to  be  taxed  as  costs  against  the  losing 

8.  State  V.  Newark,  40  N.  J.  L.  71;  party  in  litigated  cases  in  San  Francisco 

Read  v,  Plattsmouth,*  107  U.  S.  568.  acts  equally  and  uniformlv  upon  all  parties 

Such  a  provision  does  not  prohibit  the  upon  whom  it  acts  at  all,  and  is  constitu- 

legislature   from    passing   a   special    act  tional.     Corwin  v.  Ward,  35  Cal.  198. 
dunging  the  name  of  an  existing  corpora-        An  act  fixing  the  rate  of  interest  which 
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constitution  empowers  the  legislature  to  pass  special  acts  "  in 
cases  where  a  general  law  cannot  be  made  applicable/'  the  legisla- 
ture is  the  exclusive  judge  of  the  necessity  of  special  legislation  in 
a  given  case.^ 

(d)  Delegation  of  Powers. — It  is  an  established  principle  of  con- 
stitutional law  that  the  power  conferred  upon  the  legislature  to  en- 
act laws  cannot  be  delegated  by  that  department  to  any  other  body 
or  authority.^     But  this  principle  does  not  restrict  the  authority 

may  be  charged  by  pawnbrokere  is  no  vio-  209;    Martin  v,   O'Brien,  34   Miss.    21. 

lation  of    a  constitutional  provision  for  Compare  Smith  v.  Smith,  i  How.  (Miss.) 

"uniform  laws."   *  Jackson  v.  Shawl,  29  T02.     Soe  Bank  of  Newbem  v.  Taylor,  i 

Cal.  267.  Car.  Law   Repos.  246;  Gordon  v.  Win- 

SeTenut  Laws. — By  the  lequiremeot  of  Chester,  12  Bush  (Ky.),  114;  Louisville, 

a  "uniform  operation,"  as  applied  to  reve-  Gas  Co.  v.  Citizens*  Gas-light  Co.,  115 

nue  laws  and  tax  statutes,  it  was  intended  U.  S.  683;  Black  on  Const.  Prohibitions, 

that  laws  of  this  character  should,  as  near  §  54;  Cooley  Const.  Lim.  393-396.     See, 

as  possible,  afiect  persons  and  property  tif/ra,  §§  9  (^),  and  12  (a), 

alike.     But  approximation  is  all  that  can  1.  St.  Louis  v.  Shields,  62  Mo.   247; 

beeiq>ected.    A  revenue  law  which  should  Mosier  v.  Hilton,  15  Barb.  (N.  Y.)  657; 

be  absolutely  equal  in  its  operation  is  im-  Johnson  v.  Railroad,  23  111.  202;  Hess  v. 

possible.     People  v,  Coleman,  4  Cal.  46;  Pegg,  7  Nev.  23;  In  re  Sticknoth,  7  Nev. 

People  9.  Whyler,  41  Cal.  351;  Kirby  v.  223.     Compare  State  v,  Newark,  40  N.  J. 

Shaw,  19  Pa.  St.  258;  Commonwealth  v,  L.  71. 

Savings  Bank,  5  Allen  (Mass.),  428;  Allen  The  courts   have  authority  to  decide 

V,  Drew,  44  Vt.  174, 186;  Cooley  on  Tax-  whether  an  act  is  for  a  local  or  private 

ation,  \t\et  seq.  purpose,  and  therefore  within  a  coostitu- 

Soldiert. — A  law  which  exteixls  to  a  par>  tional   provision  which    requires  a  two- 

ticular  class,  as  soldiers,  the  privilege  of  thirds  vote  of  the  legislature  for  a  bill 

voting,  when  out  of  the  State,  for  State  and  appropriating  money  for  local  or  private 

county  officers,  is  not  unconstitutional  by  purposes.     The  legislature  must  indeed 

reason  of  not  extending  the  same  privilege  decide  in  the  first  instance,  but  their  ded- 

to  all  the  electors  of  the  State  when  absent  sion  is  not  final  or  conclusive.     People  v. 

from  the  State.    Chandler  v.  Main,   16  Allen;  42  N.  V.  378. 

Wis.  398.  8.  State  v.  Parker,  26  Vt.  362:  State  v. 

BaUroads. — Where  a  statute  imposes  on  Copeland.  3  R.  L  33;  Thorne  v.  Cramer, 

railroad  companies  the  duty  of  fencing  15  Barb.  (N.  Y.)  112;  Bradley  v.  Baxter, 

their  track,  and  provides  that  they  shall  be  15  Barb.  (N.  Y  )  122;  Barto  9.  Himrod, 

liable  not  only  for  damages  resulting  from  8  N.  Y.  483;  People  v.  Stout,  23  Barb, 

neglect  of  such  duty,  but  also  for  a  rea-  (N.  Y.)  349;  Parker  v.  Commonwealth, 

sonable  attorney  f^e  in  any  case  brought  6  Pa,  St.  507;  Commonwealth  v,  McWiU 

to  recover  such  damages,  the  provision  re-  liams,  11  Pa.  St.  61;  Rice  v,  Foster,  4 

garding  the  attorney  fee  is  not  unconsti-  Harr.  (Del  )  479;    State  v.  Swisher,   17 

tutional;  it  is  not  a  case  of  singling  out  a  Tex.  441;  State  v.  Armstrong,  3  Sneed 

certain  class  of  corporations  and  imposing  (Tenn.).  634;  Railroad  Co.  v,  Commis> 

upon  them  a  peculiar  liability,  but  it  is  in  sioners.  i  Ohio  St.  77;  Maize  v.  State,  4 

the  nature  of  a  penalty  imposed  for  the  Ind.  342;  Meshmeier  v.  State,   11   lod. 

neglect  of  a  statutory  duty.     Peoria,  etc.,  482;  Santo  v.  State,  2  Iowa,  165;  Gee* 

R.  V.  Duggan,  18  Repr.  nil.)  357.     See  brick  v.    State,  5    Iowa,  491;  State  v. 

Thorpe  v.  Railroad,  27  Vt.  156;  Cooley's  Beneke,  9  Iowa,  203:  State  v.  Weir,  33 

Const.  Lim.  579.   See  also  Police  Power.  Iowa,  134;  State  v.  Wilcox,  45  Mo.  458; 

Exclusive  Privileges. — A  clause  in  the  People  v.  Collins,  3  Mich.  343;  Ex  parte 

constitution  which  declares  that  "no  man  Cox.  65  Cal.  21;  Brown  v,  Fleischner,  4 

or  set  of  men  are  entitled  to  separate  pub-  Oreg.  132;  Cooley*s    Const.    Lim.    117; 

lie  emoluments  or    privileges    from  the  Cooley   on    Taxation    (2d   Ed.),   61-63; 

community  but  in  consideration  of  public  Dillon  on  Munic.  Corp.  §§60,  567^  618. 

services,"  has  no  reference  to  the  private  A  statute  of  Minnesota  provided  for 

relations  of  the  citizens,  nor  to  the  action  the  taking  up  of  certain  State  bonds  and 

of  the  legislature  in  passing  laws  regulat-  issuing  new  ones  in  lieu  of  them;  but  it 

ing    the    domestic    policy    and    business  was  doubtful  whether  this  could  be  done 

afi^rs  of  the  people  or  any  portion  of  legally  without  submitting  the  question 

them.    Williams  v.  Cammack,  27   Miss,  to  a  vote  of  the  people.     The  act  there- 
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of  the  legislature,  in  creating  municipal  corporations,  to  confer 
upon  them  the  right  of  local  government  and  the  power  to  make 
by-laws  and  ordinances  not  inconsistent  with  the  laws  of  the  State. 
This  is  not  regarded  as  a  delegation  of  power.^  So  the  legislature 
may,  in  its  discretion,  recall  to  itself  and  exercise  so  much  of  the 
powers  it  has  conferred  on  municipal  corporations  as  are  not  secured 
to  such  corporations  by  the  constitution.*-*  Statutes  creating 
municipal  corporations,  or  imposing  liabilities  upon  them,  or  au- 
thorizing them  to  incur  obligations  or  make  improvements,  may  be 
referred  to  the  people  of  the  districts  immediately  affected,  to  de- 
cide by  their  votes  whether  they  will  accept  the  incorporation  or 
assume  the  burdens ;  but  the  legislature  must  enact  a  complete  and 
valid  law  according  to  the  prescribed  usages,  and  it  must  derive 
its  whole  vigor  and  vitality  from  the  legislature,  and  no  additional 
efficacy  from  the  popular  vote.®     A  private  act  of  incorporation 

fore  provided  that  the  decision  of  this  13  La.  Ann.  56;  Perry  v»  Rockdale,  62 
question  should  be  left  to  the  judges  of  Tex.  451;  Bradley  v.  McAiee.  7  Bush 
the  supreme  court,  or,  incase  they  should  (Ky.),  667;  Trigaily  v.  Memphis,  6  Cold, 
decline  to  act.  to  an  equal  number  of  (Tenn)382;  Bliss  z/.  Kraus,  16  Ohio  St. 
judges  of  the  district  courts,  and  that  the  55:  Dalby  v.  Wolf,  14  Iowa.  228;  State 
matter  should  be  submitted  to  the  people  v.  Wilcox,  45  Mo.  458;  People  v.  Hurl- 
er not  according  as  the  judges  decided,  but,  24  Mich.  108;  Mills  v.  Charleton,  29 
Held^  that  the  act  delegated  legislative  Wis.  415;  State  v,  Neill,  24  Wis.  149; 
power  to  the  judges  mentioned,  and  was  Cooley*s  Const.  Lim.  191. 
therefore  unconstitutional.  State  v.  A  legislature  which  itself  has  power  to- 
Young,  29  Minn.  474.  impose  a  poll  tax  may  authorize  a  muai- 

An  act  of  the  legislature  conferring  on  cipality  to  impose  one.     Perry  v.  Rock- 

the  district  court  the  power  to  incorporate  dale,  62  Tex.  451. 
towns  is  unconstitutional,  because    the        8.  People  v,  Pinckney,  32  N.  Y.  377. 
constitution  confers  that  power  on  the        8.  Lammert  v.  Lid  well,  62  Mo.  188. 

legislature,  and  delegated  power  cannot  ^  YoU  on  Aoooptanoe  of  Charter. — It  is 

be  delegated.     People  v.  Nevada,  6  Cal.  not  an  unlawful  delegation  of  power  for 

143;  State  V.  Simons.  32  Minn.  540.    See  the  legislature  to  provide  that  a  proposed 

Blake  v.  People,  109  111.  302.  city  charter  shall  be  submitted  for  adop- 

The  creation  of  a  railroad  commission  tion  or  rejection  to  the  popular  vote, 
to  fix  reasonable  tolls  for  freight  and  pas-  Gorham  v.  Spring^eld.  21  Me.  58;  Call 
senger  transportation  is  not  an  uncon-  v.  Chad  bourne.  46  Me.  206;  Bank  of 
stitutional  delegation  of  leg^slHtive  pow-  Chenango  v.  Brown,  26  N.  Y.  467;  Com- 
ers.    G«'orgia  R.  v.  Smith,  70  Ga.  694.  monwealth  v.  Painter.   10  Pa.  St.  214; 

Neither  is  the  giving  of  power  to  the  Commonwealth  v.  Judges,  8  Pa.  St.  391; 

governor  to  make  pilotage   regulations,  Patterson  v.  Society,  4  Zabr.  (N.  J.)  385; 

Martin  T'.  Wttherspoon,  135  Mass.  175.  Burgess  v.  Pue,  2  Gill   (Md.),  11;    Bull 

An  act  of  Congress  authorizing  the  v.  Read,    13    Gratt.  (Va )  78;  Clarke  v. 

erection  of  a  bridge  over  navigable  waters  Rogers,  81  Ky.  43;  Lafayette,  etc.,  R. 

may  lawfully  devolve  upon  the  secretary  v,  Geiger,  34  Ind.  185;  Guild  v:  Chicago, 

of  war  the  duty  of  determining,  from  a  82  III.  472;  Morford  v.  Unger,  S  Iowa, 

plan  of  the  proposed  bridge,  to  be  sub-  82;  State  v.  Scott,  17  Mo.  521:  State  v- 

mitted  by  the  bridge  company,  whether  Wilcox,  45  Mo.  458;  Hobart  v,  Super- 

or  not  it  conforms  to  a  condition  in  the  visors,  17  Cal.  23;  Cooley's  Const.  Lim. 

act  that  the  navigation  of  the  river  shall  118. 

not  be  injured,  there  being  an  express        Diviiion   of    Countiai. — The   question 

reservation  to  Congress    of    power    to  whether  a  county  or  township  shall  be 

amend  or  repeal  the  act.      People  v.  divided   and    a    new    one   erected,    or 

Kelly,  5  Abb.  (N.  Y.)  New  Cas.  383.  whether  two  shall  be  consolidated,  or 

1.  State  V.  Noyes.  30  N.  H.  279;  People  new  territory  be  added  to  an  existing 

V.  Draper,  15  N.  Y.  532:  Durach*s  Ap-  division,  may  properly  be  referred  to  the 

peal,  63  Pa.  St.  491;  Burgess  v.  Pue.  2  popular  vote.     State  v.  Elwood.  11  Wis. 

Gill  (Md.),  11;  Jones  v.   Richmond.   18  17;  Smith  v.  McCarthy,  56  Pa.  St.  359*,. 

Gratt.  (Va.)  517;  New  Orleans  v,  Turpin,  Slate  v.  Reynolds,  5  Gilm.  (111.)  i;  State 
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may  be  made  to  depend  upon  its  acceptance  by  the  coi\ 
But  the  legislature  has  no  const-tutional  power,  in  enactii 
eial  law  applicable  to  all  the  people  of  the  State,  to  com 

taking  effect  upon  the  casting  of  a  popular  vote  in  its  fav( 

V.  McNeill.  34  Wis.  n<);  Commonwedth  The  repeal  of  acbBitermar 

V.  Judfces.  B  Pa.  Si.  391;  Call  v.  Chad-  depend  upon  a  conlJageDcjr. 

boumc.  46  He.  tdti.  Siedman.  43  Conn   583. 

I«e«tl<m  af  Cooatj  8nt.— Whether  the  t     Ba.no  v.    Himrod,   8   I 

county  seat  shall  be  locuiedaiapBiticuUr  Thome  v  Cramer,  15  Barb.  | 

place,  or  alter  its   location  be  removed  Santo  v.   State.  3  Iowa.   165 

elsewhere,  may  be  left  by  the  legislature  Wall  4S  Cal.  379.  313:  Slmc 

to  the  decision  of  the  volen  immediately  9  Iowa.  303;  State  v.  Swisb 

concerned.     Commonwealth  v.   Painter,  44t;  State   f.   Field,  17  Ho. 

10   Pa.  St.  3141  People  v.  Salomon,  51  of  Chenango  v.   Brown.  36 

III.  37.  People  V.   Stout,  33  Barb.  (1 

A  KtBtnte  chanpng  from  one  town  to  Sute  v.  Wilcox.  45   Mo.  458 

another   the    holditig   of    terms  of    the  State   v.   Parker.   36   Vt.   35; 

■upteme  court  in  and  (or  the  county  is  Noyes,  30  K.   H.  aga;  Ball  1 

not  unconstitutional  in  m^lciiiK  the  change  Gratt.  (Va.)  7S;  Johnson  e.  Ri 

depend   on   the  performance  of  certain  (N.  Y.)  680:  Stale  v.  Reynoli 

•CIS  by  the  cliiiens  of  the  latter  town,  (111.)   i;   Rohinaoa   v.   Bidwe 

aa   to   providing   accommodations,   etc.  349:   Smith  v.  Janesville,  3fi 

Walton  V.  Greenwood,  60  Mc.  356.  See  Cooley's  Const.  Lim.  S§  : 

LoMl  OpUm.— A  statute  providing  that  Tin  of  CondlUoBal  LtgUU 

the  citizens  of  the  several  counties  shall  true  thai  a  statute  may  be  pas 

decide  by  their  votes  whether  or  not  the  effect   upon   the  happening  i 

retailing  of  intoxicating  liquors  shall  be  event,  but  this  does  not  mea 

permitted  in  said  counties,  is  unconstilu-  every  event  that  may  be  lu 

lional,  as  being  an  unlawful  delegation  of  event  should  be  one  which  sh 

legislative    power.      Rice    v.    Foslcr,   4  such  a  change  of  circumstano 

Harr.  (Del)  479;    Parker  v.  Common-  law -makers,  in  the  escrctse  ol 

wealth,  6   Pa.  St.   507;   Commonwealth  judgment,  can  declare  it  to  t 

V.  McWilliams,  tt   Pa.  St.  61;   State  v.  expedient  that  the  law  shall 

Copeland,  3  R.  1.  33;  Geebrick  v.  State,  when  the  event  shall  occur. 

S  Iowa,  49s:  Maize  v.  State.  4  Ind,  34*;  islature  cannot    transfer   IO 

Heshmeier  V.  Stale,  11  Ind.  4S41  State  f.  responsibiliiyof  decidingwhai 

Field.  17  Mo.  539.  is  expedient  and  proper,  witi 

Kiml^pKl  Aid  to  Sailia«d«. — A  statute  either  to   present  conditions 

allowing  towns  through  which  a  certain  contingencies.    For  (he  legisla 

railroad   is  to  pass   to  subscribe   to   its  that  they  deem  a  law  10  be 

stock,  provided  a  certain  proportion  of  provided  the  people  shall  deen 

the  resident  tax-payers  vote  10  do  so.  is  cni,  amounts  to  an  abandoac 

not  a  delegation  of  legislative  power;  it  legislative  functions.     A  stati 

is  a  grant  of  a  privilege  to  the  towns,  to  take  effect  upon  a  snbsrq 

taking  effect  immediately,  but  providing  must  be,  when  it  comes  Iron: 

Ibai  their  election  10  as«  the  privil^(e  of  the  legislature,  a  law  in 

■hall  be  sienilicd  In  a  certain  manner,  take  effect  lit  futmn.     On  ill 

Starin  ».  Genoa,  33  N.  Y.  439;  San  An-  of  the  expediency  of  the  law 

lonio  v.  Jones,  aS  Tex.  10  lature  musi  ckercise  its  owe 

1.   Angell  &  Ames  on  Corp.  g  Si.  definitely  and  finally.     If  the 

The  principle  that  a  Slate  legislatore  made  10  take  effect  on  the  oci 

cannot  delegate  its  legislative  power  does  an   event,   the   legislature  mi 

not   forbid   It   to  grant  a  franchise  de.  it  expedient  if  the  event  sballt 

pendent   on    a  condition    o(    obtaining  inexprdienl  if  itshall  not  hap] 

consent  from  another  body.      For  the  can  appeal  to  no  other  man 

legislature  10  create  a  corporation  with  judge  for  them  in  relation  10 

power  to  lay  a  street  railroad,  subject  to  or  future  propriety   or   necei 

the  condition  of  obtaining  the  assent  of  must  exercise  that  power  them 

tbe  cily  to  the  use  of  the  street,  does  not  thus   perform    the   duty   imp 

involve  delegating  legislative   power  to  them  by  the  constitatioo.     F 

the  city.     Philadelphia  v.   Passenger  R.  of  a  law  drawn  to  takeeSecl  i: 

Co.,  4  Brewst.  (Pa.)  14-  approved  by  a  popular  vote, 
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a  legislative  act  is,  by  its  terms,  to  take  effect  in  any  contingency, 
is  not  unconstitutional  to  make  the  time  when  it  shall  take  effect 
epend  upon  the  event  of  a  popular  vote,* 

T.  Powen  of  Congnsa. — The  government  of  the  United  States  is 
ne  of  enumercited  powers,  the  national  constitution  being  the 
istniment  which  specifies  them,  and  the  power  of  Congress  to 
iss  any  law  must  be  sought  alone  in  some  express  grant  in  the 
institution,  or  be  found  necessary  to  carry  into  effect  such  powers 
i  are  there  conferred.*  Where,  by  the  constitution,  power  is 
iven  to  Congress  over  a  subject,  not  exclusive  in  its  terms  nor  in- 
insistent  with  State  action,  the  States  have  power  to  legislate 
pon  that  subject  until  Congress  exercises  the   power  conferred 

Fcctiog  ihe  expediency  of  tbe  law  Ib  in  the  conslitDlion.   If  it  be.  the  queatioa 

peeled  10  happen.     The  expediency  or  is  decided.     If  it  be  not  expressed,  (he 

isdom  of  the  law.  absiracily  considered,  next    inquiry    must    be,   whether    it    t* 

«  not  depend  on  a  vote  of  the  people,  properly  an  incident  to  an  express  poner 

it  is  unwise  before  the  vote  is  talcen.  it  and  necessary  to  lis  execution.     If  It  be. 

Eqaatly  nnwtse  afterward.     The  legis-  then  it  may  be  exercised  by  Congress. 

Jire  has  no  more  right  to  refer  such  a  If  not,  Congress  cannot  exercise  it."    3 

aiion  to  the  whole  people  than  to  a.  Story  on  the  Const.  §  1143. 
igk  indiridual.   Ex partt  Wall,  48  Cal.         Thus  the  act  of  Congress  of  Aug.  15, 

9,313.     See  Bano  v.  Himrod.  S  N.  V.  IB;6,   c.   2B7,   §    6,   prohibilinK  certain 

0,    Compart  Suie  v.   Parker,   36  Vt.  officers  of   the  United  Si-tes  Irom  "re- 
questing, giving  to  or  receiving  from  any 

's  Const.  Lim.  133;  State  v.  other  officer  .   .  .  money  or  properly  or 

't.  357.  other   thing  of  value   for   political   pur- 

rn  V.  Thompson.  103   U.  S.  poses."  was  held  constitutional,  as  being 

p.  Hunter's  Lessee,  I  Wheat,  within.  Ihe  power  of   Congress   to  pass 

Gibbons  f.  Ogden.  9  Wheat,  laws   to   carry  into  cflect   its   delegatetl 

Calder  v.  Bull.  3  Dall.  (U.  powers,     fj/nrff  Curtis,  106  U.  S.  371. 

coe  V  Bank  of  Kentucky.  II  And  see  Reynolds  c  United  States,  98  U. 

)S7:  Oilman  v.  Philadelphia,  S.  145. 

S )  713;  People  -v.  Flagg,  46        On  the  oiher  haoil,  U.  S.  Rev.  Stau.  § 

'age  V.  Allen,  tfi  Pa.  St.  3381  5519,   providing  that   "if  two  or  more 

ade,  5a  Pa.  St.  477:  Cooley's  persons  in  any  State  or  Territory  conspire 

9:  3  Story  on  the  Const.  I3  .  .  .  to  deprive  .  .  .  any  person  or  class 

>7.  of  persons  of  the  equal  protection  of  the 

■01id   F«wm- — Power  is   given   to  laws,"  i bey  shall  be  punished  by  fine  or 

itiFss  to  "make  all  laws  which  shall  imprisonment,  was  held  unconstitutional, 

necessary  and  proper  (or  carrying  into  as  not  being  within  any  of  the  power* 

:cuiion  the  foregoing  powers  and  all  delegated  to  Congress.     United  Staiesv. 

er  powers  vested  by  this  constitution  Harris.  106  U   S  639. 
the  government  of  the  United  Stales        Bight  to  Sedd*  apm  Extent  of  Powar* 

in  any  department  or  officer  ihercof."  Delsgatad. — It  has  been  claimed  that  as 

ui.  U.  S.  ait.  I,  g  8.    Concerning  this  the  government  of  the  United  Stales  is 

mSiorysays:  "The  plain  import  ot  one  of  delegated   powers,  the   right  to 

clause  i*.  that  Congress  shall  have  all  decide   ultimately  upon    the   extent    of 

incidental  and  instnimental  powers  powers  granted  has  not  been  delegated 

cssarv  and  proper  to  carry  inio  exe-  to  the  Federal  government,  nor  prohib- 

lon  all  the  express  powers.    It  neither  ilcd  to  the  States,   and  is  preserved  to 

uges  any  power  speciRcally  granted,  the  Stales  by  the  provisions  of  the  Tenth 

is  it  a  grant  of  any  new  power  to  Amendmeni.     See  Ferris  ».  Coover,  ri 

igrcss;  but  it  is  merely  a  declaration  Cal.  175. 

the  removal  of  all  uncertainty,  that         But  this  is.  perhaps,  10  be  regarded  as 

means   of    carrying   into   execution  one  of  the  political  questions  that  were 

M  otherwise  granted  are  included  in  definilely  settled  by  the  recent  events  Id 

grant.     Whenever,  therefore,  a  ques-  our  national  history.     The  government 

I  arises  concerning  the  constitution-  of  the  Union  is  10  judge  of  the  extent  and 

rawer,  the  first  ques-  the   proper  exercise  of  its  powers.      I 

power  be  expressed  Story  on  the  Cooil.  g  433.     Sec  Crane 
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upon  it.*  But  in  cases  of  concurrent  authority,  when  Congress 
■exercises  its  power,  it  thereby  prohibits  and  supersedes  all  State 
legislation  on  the  same  subject.*-* 

The  power  conferred  upon  Congress  by  the  constitution  "  to 
regulate  commerce  with  foreign  nations"  includes  the  power  to 
regulate  navigation,  and  embraces  all  commercial  intercourse  with 
foreign  powers,  the  transportation  and  entry  both  of  freight  and 
passengers,  the  nationalization  of  American  ships,  and  the  record- 
ing of  the  muniments  of  title  to  the  same,  and  the  laws  of  quar- 
antine, pilotage,  wrecks,  and  embargoes.^    (For  a  detailed  consid- 

and  Moses'  "Comparative  Politics/'  p.  of  the  State  law  before  the  passage  of  the 

S36  et  seq.  act  of  Congress  may  be  recovered  after 

In  the  exercise  of  its  admitted  powers  its  passage.     Sturgis  v.  Spofford,  45  N. 

Congress  may  undoubtedly  deprive  an  Y.  446. 

Individual  of  the  opportunity  to  enjoy  a  Wh^n  any  right  or  privilege  is  subject 

right  that  belongs  to  bim  as  a  citizen  of  to  the  regulation  of  Congress,  it  is  not 

«  Slate,  even  of  the  right  of  suffrage,  competent  for  State  laws  to  impose  con- 

Huber  V.  Reily,  53  Pa.  St.  112.  ditions   which  shall    interfere  with  the 

Congress  cannot,   by  legislative  act,  rights  or  diminish  their  value.    Craosoa 

coerce  any  State  officer  as  such  to  perform  v.  Smith,  37  Mich.  309. 

any  duty.    The  State  officer  may  perform  S.  United   States  v.  Craig,  22  Repr. 

it  if  he  thinks  proper,  and  it  may  be  a  (U.  S.  Cir.)  707;  2  Story  on  the  Consti- 

moral    duty  to  perform   it;    but   if    he  tution,  g§  1056-1102;  Gibbons  v.  Ogden, 

refuses,  no  law  of  Congress  can  compel  9  Wheat.  (U.  S.)  i. 

Iiim.     Kentucky  v,  Dennison,  24  How.  HaTigation.— -The    power   of  control- 

(U.  S.)  66.  ling  navigation  is  incidental  to  the  power 

1.  Weaver  v,  Fegley.  29  Pa.  St.  27;  to  regulate  commerce;  hence  the  power 

People  V,  Sheriff,  i  Parker  (N.  Y.),  659;  of  Congress  over  the  vessel  is  coextensive 

Houston  V.  Moore,  5  Wheat.  (U.  S.)  i ;  with  that  over  the  cargo.    Brig  Wilson 

^Sturgis  V.  Crowninshield,  4  Wheat.  (U.  v.  United  States,   i  Brock.  (U.  S.  Cir.) 

S  )  122;  O^den  v,  Saunders,  12  Wheat,  i.  423;  The  Bark  Chusan,  2  Story  (U.  S. 

On  the  subject  of  concurrent  and  exclu-  Cir ).  455;  Moor  v,  Veazie.  32  Me.  343; 

sive  powers,  consult  i  Story  on  the  Const.  Veazie  v.  Moor,  14  How.  (U.  S.)  568. 

§§  4C  5-447:  The  Federalist.  No.  32.  On  What  Watsrs. — The  power  is  re- 

8.  Gibiaons  v,  Ogden,  9  Wheat.  (U.  S.)  stricted   to  such  waters  as  can  be  em- 

i;  McCulloch  v,  Maryland,  4  Wheat.  (U.  plo3red  in  commerce  between  a  State  and 

S.)  316:  Houston  V,  Moore,  5  Wheat.  (U.  foreign  nations  or  some  other  State;  it 

"S.)  I :  Sturgis  v,  Crowninshield,  2  Wheat,  does  not  extend  to  those  waters  within  a 

iU.  S.)  I :  Brown  v.  Maryland,  12  Wheat.  State  from   which  a  vessel  cannot    be 

U.  S.)  419;  Golden  v.  Prince.  3  Wash,  navigated  to  a  foreign  port  or  to  another 

U.  S  Cir.)  313;  In  re  Kirk,  I  Parker  (N.  State.      Moor  v.   Veazie,   32   Me.   343; 

f.),  67;    Freeman  v.  Robinson,  7  Ind.  King  v.  American  Transportation  Co.,  i 

321:  1  Story  on  the  Const.  §  439.  Flip.  (U.  S.  Cir.)  i. 

Where  the  legislature  of  a  State  has  But  while  navigating  the  high  seas  be- 

acted  upon  a  subject  which,  by  the  con-  tween  ports  of  the  same  State,  a  vessel 

stttution  of  the  United  Sutes,  is  within  of  the  United  States  is,  together  with  the 

the  jurisdiction  of'  Congress,  but  as  to  business  in  which  she  is  engaged,  snb- 

which   Congress  has  not  exercised    its  ject  to  the  regulating  power  of  Congress, 

power,  a  subsequent  act  of  Congress  on  Lord  v.  Goodall  S.  S.  Co.,  102  U.  S.  541; 

that  subject  does  not  operate  as  a  repeal  Pacific  Coast  S.  S.  Co.  v.  California  R. 

of    the  State  statute.      Such  action  of  Comm'rs,  18  Fed  Repr.  10. 

Congress  indicates  an  intention  to  as-  So  far  as  it  may  be  necessary  to  pro- 

sume  the  exercise  of  the  power  conferred  tect  the  products  of  other  countries  and 

by  the  constitution,  and  the  State  law  States  from  discrimination  by  reason  of 

l>ecomes  from  that  time  inoperative;  but  their  foreign   origin,  the  power  of  the 

no  change  of  policy  on  the  part  of  the  national    government    over    commerce 

State  is  indicated,  such  as  would  render  with  foreign   nations,  etc.,  reaches  the 

it  inconsistent  to  enforce  the  provisions  interior  of  every   State  in   the   Union, 

of  a  statute  which  had  been  repealed.  Guy  v.  Baltimore,  too  U.  S.  434. 

Hence  a  penalty  incurred  for  a  violation  Seglstntioii  of  Vemli^ — The  act  of 
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Congress  of  July  29,  1850,  requiring  the  one  of  them,  is  a  tax  on  the  shipowner 
transfer  of  a  vessel  to  be  recorded  in  the  for  the  right  to  land  such  passengers, 
office  of  the  collector  of  customs  where  Such  a  statute  of  a  State  is  a  regulation 
the  vessel  is  registered  or  enrolled,  is  of  commerce,  and,  when  applied  to  pas- 
constitutional.  White's  Bank  v.  Smith,  sengers  from  foreign  countries,  is  arcgu- 
7  Wall.  (U.  S.)  646;  Blanchard  v.  The  laiion  of  commerce  with  foreign  nations. 
Martha  Washington,  i  Clifif.  (U.  S.  Cir.)  Legislation  on  the  subject  which  it  covefs 
463  ;  Foster  v.  Chamberlain,  41  Ala.  is  confided  exclusively  to  Congress  by 
158;  Shaw  V.  McCandless.  36  Miss.  296.  that  clause  of  the  constitution  which 
To  determine  what  shall  be  evidence  gives  to  that  body  the  "  right  to  regulate 
of  title  to  vessels  is  within  the  power  of  commerce  with  foreign  nations.'^  It  can- 
Congress  to  regulate  commerce;  hence  not  be  defended  as  falling  within  the 
the  act  of  1850,  as  to  recording  mort-  police  power  of  the  State,  for  legislation 

fages,    controls    the    State    Statute    of  is  prohibited  to  the  State  over  all  matters 

'rauds.     Mitchell  v,   Steelman,   8  Cal.  on  which  it  is  granted  exclusively  to 

363.  Congress.     Henderson  v.  Mayor  of  New 

Pilotage. — Congress  has  authority  to  York,  92  U.  S.  259;  Chy  Lung  %,  Free- 
pass  laws  regulating  pilotage  under  its  man,  92  U.  S.  275. 
constitutional  control   over   commerce.        But  Con/^ess  itself  has  power,  under 
Cisco  V,  Roberts,  6  Bosw.  (N.  Y.)  494;  2  the  commerce  clause,  to  inhibit  any  class 
Story  on  the  Const,  g  1070.  or  degree  of  immigrants  from  coming 

But  the  grant  to  Congress  of  this  con*  into  the  United  States.     United  States  v. 

trol  did  not  of  itself  deprive  the  States  Craig,  22  Repr.  (U.  S.  Cir.)  707.    Or  to 

of  the  power  tQ  regulate  pilots.  Cooleyv.  tax  them.     Edye  v.  Robertson,  112  U. 

Philadelphia,  12  How.  (U.  S.)  299.  S.  580. 

Xmbtrgoet. — An  act  of  Congress  lay-  Tonnage  Ihitiee.-rAny  duty,  tax.  or 
Ing  an  embargo,  whether  for  a  limited  or  burden  imposed  under  the  authority  of 
an  indefinite  time,  and  whether  upon  the  States  which  is  in  its  es^sence  a  con- 
foreign  or  domestic  voyages,  is  valid  and  tribution  claimed  for  the  privilege  of  ar- 
constituiional.  Gibbons  v,  Ogden,  9  riving  and  departing  from  a  port  of  the 
Wheat.  (U.  S.)  i^i;  United  States  v.  The  United  States,  and  which  is  assessed  on 
William,  2  Halls  Law  Journal.  255;  2  a  vessel  according  to  its  carrying  capacity. 
Story  on  the  Cons'.  §§  1075.  1289-1292.  is  void  unless  the  consent  of  Congress  be 

Passenger  Trafle. — The  term   *'  com-  obtained.      Cannon  v.  New  Orleans,  20 

merce,"  as  used  in  the  Federal  constitu-  Wall.  (U.  S^  577;  Hackley  v,  Geragbty, 

tion,  is  not  limited  to  an  -exchange  of  34  N.  J.  L.  332. 

commodities  onlv,  but  includes  as  well        A  State  statute  entitling  port-wardens 

'*  intercourse"  with  foreign  nations;  and  to  receive  a  certain  sum  or  fee  for  every 

the   term    '*  intercourse     includes    the  vessel  coming  into  port,  whether  called 

transportation  of  passengers.     People  v,  on  to  perform  any  service  or  not,  is  a 

Raymond,  34  Cal.  492.  regulation  of  commerce  and   unconstitu- 

Immigration. — A  State  statute  impos-  tional.  Steamship  Co.  v.  Port  Wardens, 
ing  a  tax  on  every  alien  passenger  who  6  Wall.  (U.  S.)l  31. 
shall  come  by  vessel  from  a  foreign  A  State  law  which  authorizes  a  State 
country  to  a  port  of  the  State,  and  hold-  officer  at  a  port  to  make  a  survey  of  sea- 
ing  a  vessel  liable  therefor,  is  void  as  a  going  vessels  there  arriving  and  of  dam- 
regulation  of  foreign  commerce.  People  aged  goods  found  on  board, — not  for  the 
V.  Compagnie  Generale  Transatlantique,  purpose  of  certifying  the  quantity  and 
107  U.  S  59:  Passenger  Cases.  7  How.  value  of  the  things  inspected  for  the  pro- 
(U.  S.)  283:  People  V,  Pacific  Mail  S.  S.  tection  of  consumers,  but  to  furnish  offi- 
Co..  8  Sawy.  (U   S.  Cir.)  640.  cial  evidence  for  the  parties  immediately 

But  a  law  of  New  York  which  required  concerned,  and  where  goods  are  found 

a  report  to  be  made  of  the  passengers  damaged  to  provide  for  their  sale. — is 

brought  from  abroad   into  the  port  of  not  an  inspection  law  such  as  a  State 

New  York,  and  prescribed  a  fine  for  ne-  may  pass,  but  a  regulation  of  commerce, 

glecting  compliance,  was  held  constitu-  and    unconstitutional.     Foster    v.   New 

tional.     New  York  v,  Miln.  11  Pet.  (U.  Orleans.  94  U.  S.  246. 
S.)  102;  Mayor  v.  Staples,  6  Cow.  (N.  Y.)        The  Power  ExelvsiTe. — The  power  of 

169.  Congress  to  regulate  foreign  and  inter- 

A  statute  which  imposes  a  burdensome  state  commerce  is    exclusive,   and    the 

and  almost  impossible  condition  on  the  States  are  entirely  prohibited  from  legis- 

ship-master  as  a  prerequisite  to  his  land-  lating  on  the  subject.     Gibbons  v.  Og- 

ing  his  passengers,  with  an  alternative  of  den.    9   Wheat.  (U.   S.)    i ;    People   v. 

paying  a  small  sum  of  money  for  each  Downer,  7  Cal.  169;  Mitchell  v.  Steel- 
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eration  of  the  power  of  Congress  to  regulate  commerce  among 

the  several  States,  the  reader  is  referred  to  the  title  Interstatb 
Commerce.)  Such  of  the  other  powers  of  Congress  as  have  been 
made  the  subject  of  judicial  discussion  are  mentioned  in  the  note.^ 

man,  8  Cal.  363;  Railroad  Commission-  those  of  Congress  upon  the  subject  aie 
ers  V,  Railroad  Company,  19  Rcpr*  (S.  superseded  and  become  inoperative. 
Car.)  795:  2  Story  on  the  Const.  %  107a.  Stuiig^es  v.  Crowninshield,  4  Wheat.  (U. 
Compare  Henderson  v.  Spo£ford«  59  N.  S.)  122;  Farmers  &  Mechanics'  Bank  v. 
Y.  131;  People  V.  Coleman.  4  Cal.  46.  Smith,  6  Wheat.  (U.  S.)  131;  Ogden  v. 
Until  action  has  been  uken  by  Con-  Saunders,  12  Wheat.  (U.  S.)  213;  Bald, 
gress,  the  legislation  of  a  State,  not  win  t/.  Hale,  i  Wall.  (U.  S.)  229;  Meek- 
directed  against  commerce  or  any  of  its  ins  v.  Creditors,  19  La.  Ann.  497;  2  Story 
regulations,  but  relating  generally  to  the  on  Const.  §  1114. 

rights,  duties,  and  liabilities  of  citizens.  Since  there  is  nothing  in  the  Federal 
is  of  obligatory  force  within  its  territorial  constitution  to  prohibit  Congress  from 
jurisdiction,  notwithstanding  it  may  re-  passing  laws  impairing  the  obligation  of 
motely  and  indirectly  affect  the  operations  contracts,  it  is  universally  conceded  that 
of  foreign  or  interstate  commerce,  or  per-  a  national  bankrupt  law,  when  there  is 
sons  engaged  in  such  commerce.  Sher-  one  in  existence,  with  provisions  com- 
iock  V.  Ailing,  93  U.  S.  99.  pulsory  upon  creditors,  is  valid  and  con- 
State  Tazatioii  of  Imports. — The  const!-  stitutional.  In  re  Beckerford,  i  Dill.  (U. 
tntional  prohibition  against  the  levying  S.  Cir.)  45;  In  rv  Owens,  12  Nat.  Bankr. 
by  States  of  duties  on  imports  or  exports  Reg.  518;  Keene  v.  Mould,  t6  Ohio,  12; 
relates  to  foreign  not  to  interstate  com-  Morse  v,  Hovey,  i  Barb.  Ch.  (N.  Y.) 
merce.  Brown  v,  Houston,  114  U.  S.  404;  In  re  Reiman,  7  Ben.  (U.  S.  Dlst.) 
622.  See  infra,  §  ii  of  this  title.  See  455;  Darling  v.  Berry,  4  McCrary  (U.  S. 
also  Brown  v,  Maryland,  12  Wheat.  (U.  Cir),  470. 

S.)  419;  Smith  V,  People,  i  Park.  (N.  Y.)  Foderal  JndieUl  Powsr.-— Where  a  ques- 
583;  Wynhamer  2/.  People,  20  Barb.  (N.  tion  to  which  the  judicial  power  of  the 
Y.)  567.  Union  is  extended  by  the  constitution 
A  State  law  imposing  a  tax  upon  pre-  forms  an  ingredient  of  the  original  cause, 
miums  received  for  insuring  imports  is  it  is  in  the  power  of  Congress  to  give  the 
not  a  regulation  of  commerce.  People  circuit  courts  jurisdiction  of  that  cause, 
V.  National  Ins.  Co.,  27  Hun  (N.  Y.),  188.  although  other  questions  of  fact  or  of  law 
A  Sute  tax  on  the  gross  receipts  of  a  may  be  involved  in  it.  Osbom  v.  Bank 
State  corporation  engaged  in  transporting  of  U.  S.,  9  Wheat.  (U.  S.)  738;  Mayor  r*. 
freight  and  passengers  between  this  and  Cooper,  6  Wall.  (U.  S.)  252:  Connor  v. 
foreign  countries  is  not  a  regulation  of  Scott,  4  Dill.  (U.  S.  Cir.)  242;  Dillon  oa 
foreign  commerce.  Philadelphia  &  South-  Removal  of  Causes.  §  30. 
ern  Mail  S.  S.  Co.  v.  Commonwealth,  Congress  may  vest  exclusively  in  the 
104  Pa.  St.  109.  courts  of  the  United  States  all  the  judi- 
1.  BognlatioBofCommeroe.— The  power  clal  power  of  the  Union;  and  it  seems 
to  regulate  commerce  among  the  States  that  no  part  of  the  criminal  jurisdictioa 
is  vested  exclusively  in  Congress,  and  a  of  the  United  States  can,  consistently 
State  cannot  legislate  upon  a  matter  of  with  the  constitution,  be  delegated  to  the 
interstate  commerce  even  where  Congress  State  tribunals.  Stearns  v.  U.  S.,  2 
has  not  acted  upon  the  subject.  Railroad  Paine  (U.  S.  Cir.),  300. 
Commissioners  v.  Railroad  Company,  19  Eomovalof  Oavsoi. — ^The  power  of  Con- 
Repr.  (S.  Car.)  795;  2  Story  on  the  Const,  gress  to  authorize  the  removal  of  cases, 
§  1072,  and  notes.  Compare  License  to  which  the  Federal  judicial  power  con- 
Cases.  5  How.  (U.  S.)  504.  See  Crandall  ferred  by  the  constitution  extends,  from 
V.  Nevada,  6  Wall.  (U.  S  )  42;  Steamship  the  State  courts  to  the  Federsd  courts, 
Co.  V,  Portwardens,  6  Wall.  (U.  S.)  31;  has  been  frequently  declared  by  the  su- 
Ex  parte  McNeil,  13  Wall.  236.  prem«^  court,  and  the  constitutionality  of 
Bankniptey.  — The  several  States  have  the  Removal  Acts  of  1789,  1833,  1863, 
power  to  legislate  on  the  subject  of  bank-  1866,  1867,  and  1875  is  established  be- 
rupt  and  insolvent  laws,  subject,  how-  yond  que.stion.  Gaines  v.  Fuentes,  92 
ever,  to  the  authority  conferred  upon  U.  S.  10;  Tennessee  v.  Davis,  xoo  U.  S. 
Congress  by  the  constitution  to  adopt  a  257 ;  Strauder  v.  West  Virginia,  100  U. 
uniform  system  of  bankruptcy,  which  S.  303;  State  v,  Hoskins.  77  N.  Car.  530; 
authority  when  exercised  is  paramount,  Hodgson  zf.  Millward,  3  Grant  (Pa.),  412; 
and  State  enactinents    in  conflict  with  State  v.  Common  Pleas,  15  Ohio  St*  377; 
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Dillon  on  Removal  of  Causes,  §$  9,  33,  States.  This  does  not  interfere  with  the 
36.  power  of  the  States  to  tax  for  the  support 
Fnnisluiitnt  of  CoimterCiitiiig. — Con-  of  their  own  governxnenis;  nor  is  the  ex- 
gress  has  the  constiiutioual  power  to  ercise  of  that  power  by  the  Spates  an  ex- 
enact  laws  for  the  punishment  of  pass-  ercise  of  any  portion  of  the  power  that  is. 
ing,  or  of  bringing  into  the  United  States  granted  to  the  United  States.  In  impos- 
with  intent  to  pass,  counterfeit  coin,  ing  taxes  for  State  purposes  they  are  not 
United  States  v.  Marigold,  9  How.  (U.  doing  what  Congress  is  empowered  to 
S.)  560.  do.  Congress  is  not  empowered  to  tax 
The  power  of  Congress  to  **  provide  for  those  purposes  which  are  within  the 
for  the  punishment  of  counterfeiting"  exclusive  province  of  the  States."  Gib- 
does  not  preclude  a  State  from  passing  a  bons  v.  Ogden,  9  Wheat.  (U.  S.)  i,  199. 
law  to  punish  the  offence  of  circulating  See  I  Story  on  the  Const,  g  926.  And 
counterfeitcoinof  the  United  States.  The  see,  infra,  §  11  of  this  article, 
two  offences — of  counterfeiting  the  coin.  Power  to  Borrow  Money. — The  power 
and  of  passing  counterfeit  money — are  of  the  United  States  to  borrow  money 
essentially  different  in  their  character,  cannot  in  any  way  be  controlled  or  inter- 
The  former  is  an  offence  directly  against  fered  with  by  the  Slates.  The  granting 
the  government  by  which  individuals  of  the  power  is  incompatible  with  any 
may  be  afifected:  the  latter  is  a  private  restraining  or  controlling  power,  and  the 
wrong  by  which  the  government  may  be  declaration  of  supremacy  in  the  constitu- 
remotely,  if  in  any  degree,  reached,  tion  is  a  declaration  that  no  such  re- 
Fox  V.  Ohio,  5  How.  (U.  S.)  4T0.  See  straining  or  controlling  power  shall  be 
Moore  v.  People,  14  How.  (U.  S.)  13.  exercised.  2  Story  on  the  Const.  §  1055; 
It  has  been  held  that  the  State  as  well  Weston  v.  Charleston.  2  Pet.  (U.  S.)  449; 
as  the  National  courts  have  jurisdiction  to  Bank  Tax  Case,  2  Wall.  (U.  S.)  200; 
try  persons  charged  with  making  coun-  Van  Allen  v.  Assessors.  3  Wall.  (U.  S.; 
terfeit  money.  Sizemore  v.  State,  3  573;  People  v.  Commissioners.  4  Wall) 
Head  (Tenn.)  26;  People  v.  White,  34  (U.  S.)  244;  Bank  z^.  Supervisors,  7  Wall. 
Cal.   183.     But  compare  2  Story  on  the  (U.  S  )  26. 

Const.  §  T123;  State  v.  Brown,  2  Oreg.  HftturaliMtion  Laws. — It  is  well  settled 
821;  Mattison  v.  State,  3  Mo.  421.  that  the  power  of  Congress  to  establish 
Legal  Tender. — It  is  within  the  consti-  a  uniform  rule  of  naturalization  is  exclu- 
tntional  power  of  Congress  to  make  sive,  and  the  States  cannot  legislate  oa 
treasury  notes  of  the  United  States  a  legal  that  subject.  Chirac  v.  Chirac,  2  Wheat, 
tender  in  payment  of  debts.  Legal  Ten-  (U.  S.)  259;  Houston  v.  Moore,  5  Wheat, 
der  Cases,  12  Wall.  (U.  S.)  457  [over-  (U.  S.)  48;  Golden  v.  Prince.  3  Wash, 
ruling  Hepburn  v.  Griswold,  8  Wall.  (U.  (U.  S.  Cir  )  313:  Thurlow  v,  Massachu- 
S.)  604];  Dooley  v.  Smith,  13  Wall.  (U.  setts,  5  How.  (U.  S.)  585;  Smith  v,  Tur- 
S.)  605;  Bigler  v.  Waller,  14  Wall.  (U.  ner,  7  How.  (U.  S.)  283;  2  Story  on  the 
S.)  298:  Railroad  Co.  v.  Johnson,  15  Const.  §1104.  As  to  the  jurisdiction  of 
Wall.  (U.  S.)  195;  Juilliard  v.  Greenman,  State  courts,  see  Weaver  v.  Fegely,  29 
no  U.  S.  421;  George  v.  Concord,  4S  P&-  St.  27;  Ex  parte  Knowles.  5  Cal.  300; 
N.  H.  434;  Carpenter  v.  Bank,  39  Vt.  Beavins'  Petition.  33  N.  H.  89. 
46;  Hague  V.  Powers.  39  Barb.  (N.  Y.)  Patents  and  Gopjrlglits. — It  has  beeo 
427;  Metropolitan  Bank  v.  Van  Dyck.  27  suggested  that  the  power  of  Congress  to> 
N.  Y.  400;  ShoUenbeiger  v.  Brinton.  52  grant  patents  and  copyrights  is  not  ex- 
Pa.  St^  9;  Th;tyer  v.  Hedges.  23  Ind.  elusive,  but  concurrent  with  that  of  the- 
141;  Brown  v.  Welch,  26  Ind.  116;  Hin-  States,  so,  always,  that  the  acts  of  the 
tragen  v.  Bates.  18  Iowa,  174;  Verges  v.  latter  do  not  contravene  the  acts  of  Con- 
Giboney,  38  Mo.  458;  Van  Husan  v.  gress.  Livingston  v.  Van  Ingen.  9  Johns. 
Kanouse,  13  Mich.  303:  Breitenbach  v,  (N.  Y.)507;  2Story  on  the  Const.  ^  1154. 
Turner,  18  Wis.  140;  Lick  v.  Faulkner,  A  State  enactment  that  all  "judicial 
25  Cal.  404;  Maynard  v.  Newman,  i  decisions  shall  be  free  for  publication  by 
Nev.  271.  any  person"  is  not  repugnant  to  the  copy- 
Weights  and  Meainres.— A  State  has  right  laws.  Little  v,  Gould,  2  Blatchf. 
the  right  to  regulate  weights  and  meas-  (U.  S.  Cir.)  165. 

nres  until  Congress  exercises  its  power  The  power  of  Congress  to  legislate  oni 

over  that  subject.     Weaver  v,  Fegely.  29  the  subject  of  patents  is  plenary.     Mc- 

Pa.  St.  27;  2  Story  on  the  Const.  §  1122.  Clurg  v.  Kingland.  i  How.  (U.  S.)  202. 

Federal  Taxation. — ''Congress  is  au-  It  may  make  special  grants.     Bloomer 

thorized  to  lay  and  collect  taxes,  to  pay  r.  Stolley,  5  McLean  (U.  S.  Cir.),  158. 

the  debts  and  provide  for  the  common  And  special  extensions.     Blanchajrd  v. 

defence  and  general  welfare  of  the  United  Warner,    i    Blatchf.  (U.   S.   Cir.)  3S8; 
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Although  a  treaty  is  the  law  of  the  land,  under  the  Fe 
Constitution,  yet  Congress  may  abrogate  it,  so  far  as  it  ts  mi 
pal  taw,  provided  its  subject-matter  is  within  the  legislative  [i 
of  Congress.* 

Etuis  c  Eaton,  Pel.  C.  C.  312.     It  may  pursaance  of  it  is  the  supreme  law 

give   ita    Rranis   a   retrospective    effect,  land  and  binding  on  jill  the  Suit 

Blanchard  v.  Sprague.  a  StoTy  (U.  S.Cir.),  cannot  be  defeated  bv  them.     Coli 

164;  McClurgv.  Kingsland,  1  How.  (U.  Virginia.  6  Wheal.  (U.  S.)  424;  a 

S.)  I09.  on  the  Const,  g  1236. 

Pow«r  \t>  SalM  attd  Sapport  Aimiw. —  The  States  cannot  take  cogriu 

The  action  of  Congress  in  empowering  any  acts  done  in  the  reded  place 

the  President  10  c«ll  forth  the  militia  of  the  cession;  and  the  inhabitants  of 

the  several   States  under   circumstances  places  cease  10  be  ciiizens  of  the 

justifying  such  a  call,  is  in  pursuance  of  and  can  no  longer  exercise  any  < 

its   conatituiional   powers.     Houston  v.  political   rights   under   the   laws  • 

Moore,  j  Wheal.  <U.  S.)  i.  6or  Martin  v.  Sute.    Commonwealth  v.  Clary.  S 

Moil,  ta  Whe.t.  (U.  5.)  19;  Duffield  v.  7a;   Sinks   v,    ReeE<e.    tq  Ohio   S 

Smith,  3  S.  &  R.  (Pa.)  590:  Vanderhcyden  Cissel  v.  McDonald.  57  How.  Pr  < 

e.  Young.  II  Johns.  (N.  Y.)  15°:  Luther  175:  1  Story  on  the  Const.  §  iaa7. 

t>.  Borden.  7  llow.  (U.  S  )  i :  a  Story  on  But  the  provision  that  Congm 

Const.  %  laog,     See.Kneedler  v.   Lane,  exercise  eiclusire  legislation  over 

4S  Pa.  St.  238.  purchased,  etc.  does  not  apply  c 

Pow«T  to  DeoUn  War.— Tbe  power  to  ceded  by  a  State  but  not  putchaset 

declare  war  involves  the  power  to  prose-  Siate,  in  Ruch  case,  while  granting 

ecule  it  by  all  means  and  in  any  manner  aive  jurisdiction,  may  reserve  the  t 

in  which  war  may  be  legitimately  prose,  tax  the  franchises  and  property  of 

culed.     It  therefore  includes  the  right  to  lalions situated  within  the  territory 

sciie  ard  rnnfiscale  all  property  of  the  Fort  Leaveoworlh  R.  v.  Lowe,  iij 

enemy,  and  [o  dispose  of  it  al  the  will  of  525. 

the  captor     Miller  v.  United  Stales.  11  And  it  there  has  been  no  cession 

Wall.  (U.  S.)  a68:  Tyler  v.  Defrees.   11  Staceof theplace, alihongfait~hasbe< 

Wall.   (U.   S.)   331;   The   Ned.    Blatchf.  stanlly  occupied  and  used,  under  pu 

Priie  Cai    iig;  Wilson's  Case.  4  Ct.  of  or  otherwise,  by  the  United  State 

CI.  SSQ:  Willman  v.  Wickri-man.  44  Mo.  fort,  arsenal,  or  other  constitution 

4S41  Knoefrl  T'.  Williams,  30  Ind    I.  pose,  the  State  jurisdiction  still  n 

The  proclamation  by  President  Lincoln  complet*  and   perfect.     9  Story  ■ 

of  the  emancipation  o(  slaves  within  all  Const.   &   1227;   People  i-.  Godfr 

the  territory  held  by  the  insurgents,  was  Johns.  (N.  Y.)   aasi   Commoowei 

sustained  by  the  courts  as  a  war  meas.  Young,  I  Hall's  Journal,  47. 

urc.     See  Slabach  v.   Cushman,    13  Fla.  Congress  is  without  power  to  di 

473:    Dorris    v.    Grace.    a4    Ark.    336;  general  legislative  authority  to  ih 

Weaver  v.  Lapsley,  41  Ala  601:  Morgan  government  of  the  District  of  Culi 

V.  Nelson,  43  Ala.  5S6;  Hall  v.   Kecse,  hence  an  act  of  a  general  nature 

31   Tex.   S04;   Texas  v.  White,  7   Wall,  by  tbe  legislative  assembly  of  th 

(U.  S.)  aoa  trict,  such,  for  instance,  as  the  act  i 

Ftnllaai. — Tbe  act  of   Congress   pro-  judgments  liens  on  real  estate,  i< 

viding    fur    the    punishment    of    every  Rnacb   c.   Van   Riswick,   4    Mac 

guardian  having  ibe  charge  and  custody  Disl.  Col.).  171. 

of  the  penstnn-money  of  his  ward,  who  Hstiaaal   CarpaiBtiais. — Congre 

embeziles  the  same  or  fraudulently  con-  power  to  create  a  corporation  wh 

verts  it  to  bis  own  use,  is  constitutional,  to  do  so  is  an  appTOpriaic  meas 

and  Congress  has  power  10  invest  the  carry    into    execution    the    enun 

proper  circuit  court  with  jurisdiction  10  powers  of    that    body.      McCulli 

try   and   punish   him    therefor.     United  Maryland,  4  Wheat.  (U.  S.)  416;  < 

Stated  P   Hall-  98  U.  S   343.  «.  Bank  of  U.  S  .  q  Wheat  ^U.  S 

SnInjdT*   LagUlktlBD   am    PnrehaMd  Farmers'  Bank  v.  Dearing,  Qt   U. 

Tarritory.— The   power   of  Congress   to  a   Story  on   the  Const,   ^    laj^ 

exercise  exclusive  legislaiion  over  places  See  Daly  v.  National  Ins.  Co..  64 

leded   or  purchased   from  the  Slates  is  I.  Cherokee  Tobacco,  11  Wall, 

conferred  on  that  body  as  the  legislature  6161  Edye  p.  Robertson,  1 13  U. 

of  the  Union,  and  cannot  be  exercised  in  Webster     v.    Reid.    i    Horris     | 

any  other  character.     A  law  passed   in  467. 
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The  privilege  of  members  of  Congress  of  exemption  from  arrest 
is  not  violated  by  the  service  of  citations  or  declarations  in  civil 
<:ases.^  The  State  courts  have  no  jurisdiction  to  decide  whether 
the  election  of  a  United  States  senator  by  the  legislature  conforms 
to  the  regulations  of  Congress  or  is  void ;  such  questions  belong 
-exclusively  to  the  United  States  senate."  No  express  power  is 
conferred  upon  either  house  of  Congress  to  punish  for  contempt, 
but  such  a  power  may  probably  be  sustained  by  legitimate  impli- 
cations from  the  constitution.* 

8.  ConstitationBl  &d1«b  of  State  Comity. — In  all  relations  not  regu< 
lated  by  the  Federal  constitution,  the  States  occupy  the  position 
of  independent  powers  in  close  alliance  and  friendship,  hence  the 
principles  of  international  law  apply  with  greater  force  between  the 
people  of  the  several  States  than  as  between  the  subjects  of  for- 
eign nations.*  Yet  comity  between  the  States,  so  far  as  it  con- 
cerns rights,  privileges,  and  immunities  not  guaranteed  by  the 
constitution  of  the  United  States,  must  yield  to  the  laws  and  pol- 
icy of  the  State  in  which  it  is  sought  to  be  invoked.*  That 
clause  of  the  constitution  of  the  United  States  which  directs  the 
surrender  of  a  fugitive  from  justice  on  the  demand  of  the  execu- 
tive authority  of  the  State  from  which  he  fled  contains  no  grant 
of  power,  but  is  the  mere  regulation  of  an  existing  right  on  the 
part  of  the  State  making  the  surrender." 

I.Gentry  v.  GriOth.  z;  Tex.  461;  A  Stale  cannot,  by  taking  •ssignmenU 
Cue  c  Rorabacker,  t;  Mich.  537:  Mer-  of.  or  by  assuminK  the  proiecucion  of, 
riit  D.  Giddings,  4  MacArthuc  (Disi.  debts  due  in  citizens  from  anothet  Slate, 
Colum.).  •=,%.  acquire  the  rigtit  to  sue  such  other  State. 

Tbe  piivilcge  from  arrest  privileges  New  Hampshire  v.  Louisiana,  loS  U.  S. 
metnbcrs  against   all   pnicess.  the  diso-     76. 

bedience  to  which   ii  punishable  by  aC-        6.  In  re  Fetter.  3  Zabr.  <N.  J.)  311. 
lachmeni  oF  Ibe  person,  such  as  a  /HJ-        Baqnliltlon     ImptratiT*. — When     the 
fanaaJres^miindumfiXadttslifaanduin,     governor  of  a  State  makes  a  requisition 


ot  a  summons  to  serve  on  a  jury,  because 

under   the   Federal   conatiiution   on   the 

Ibe  member  hu  superior  duties  to  per- 

governor of  another  State  for  the  return 

form  in  another  place.     I  Story  on  tbc 

of  a  fuRitive  from  justice  who  bad  es- 

Const. §  S60. 

caped  from  the  former  to  the  latter  State, 

if  the  requisition  is  made  wiih  all  the 

fress  for  bribery  i(  not  arrested  by  the  necessary  formaliiies.  it  is  his  Imperativi 

privileges  secured   by  (he  constitution,  duty  to  comply  wiiliout  inquiring  whether 

State  p.  Smalli.  11  S.  Car.  163.  the  fugitive  has  commitied  a  crime   ac- 

%.  la  re    Executive    Communication,  cording  to  (he  laws  of  the  Slate  to  whicb 

12  Fla.  6S6.  be  fled.     Johnston  v.   Riley,  13  Ga.  971 

S.  I  Story  on  the  Const.  §  845  el  leg.  Ex  parte  Swearingen.  13  S.  Car.  74;  /» 

See  Kilbourn  v.  Thompson,   103   U.   S,  rt  Voorhees.  3  Vroom  (N.  J.).  141. 
16S;  Wilckens  v.   Willett,  4  Abb.   App.         But  an   inquiry   by   the   State  courts 

Dec.  (N.  Y  )  596;  Dunn  v.  Anderson,  6  whether  or  not  a  person  chaiged  is  really 

Wheal   (U.  S.)  204.  a  fugitive  from  justice  is  not  prohibited. 

t.  Sb*w  o.  Brown.  35  Miss.  t\6.  Hanman  w.  Aveline,  63  Ind.  344. 

1.  Donovan  v.  Pitcher.  53  Ala.  411.  WholikTagitiTe.— When  a  person  In- 

A  State  may  pass  laws  in  regard  to  its  fringes  the  criminal  laws  of  a  State,  and 

own  ciiiiens  which  will  be  binding  and  departs    therefrom    without   waiting    (o 

obllRatory  on  them  when  they  arc  with-  abide  the  consequences  of  his  act.  he  is  a 

out  its  territorial  limits.  an(]  (or  the  vio-  fugitive  from  justice,     la  re  Voorbees,  3 

latioo  of  which  they  may  be  punished  in  Vroom  (N.  J.),  141. 

Its  conrtH  whenever  the  State  can  find        A  citlien  and  resident  of  Iowa,  who  it 

tbem  within   its  jurisdiction.     Chandler  charged  with  bavins  been  constructively 

■.  Main,  16  Wis.  39S.  snHiy  of  an  oSence  in  anoilwr  Si*(«, 
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(a)  Rights  of  Citizens  of  Other  S/a/«.— Under  the  Federal  i 
stitution,  the  citizens  of  one  of  the  United  States  have,  in  anot 
of  the  United  States,  the  same  rights  and  privileges  which 
citizens  of  the  latter  pcBsess.*    The  supreme  court  will  not  desc; 


not  a   fugitive  from   justice  niihii 
meanins  of  ihE  constilution.     Jones   v. 
Leonard,  50  Iowa.  106. 

Wlutt    CtimM.— The    alleged    offence 
need    not    be    an   oSeoce 


law; 


(   SUfficii 


against  the  Sute  from  whicb  the  accused 
has  fled.  Mailer  of  Clack.  9  Wend.  |N. 
Y.)  33i;  JobnsoR  v.  Riley.  13  Ga.  97: 
Maiter  of  Fetter,  3  Zabr.  (N.  J.)  311. 

Bui  it  must  have  been  actually  com- 
milied  within  the  Slate  reclaiming  the 
alleged  offender.  Ex  parte  Smith,  3 
McLean  [U.  S.  Cir.),  133. 

SUM  or  TMniUTy.— The  Cherolcee  Na- 
tion is  neither  a  •■  Slate"  nor  a  ■  Terri. 
tory"  as  these  words  are  used  in  the  con- 
sliiuiion.  Hence  the  constitution  does 
not  authorize  the  governor  of  Arkansas 
10  honor  the  demand  of  the  chief  of  the 
Cherokee  Nation  for  the  extradition  of  a 
fugitive.  Jix  parte  Morgan,  30  Fed. 
Re  pi.  igS. 

For  a  criminal  offence  committed  within 
the  District  of  Columbia,  the  offender,  if 


Tight  to  acquire  and  possess  proper 
every  kind,  and  to  pursue  and  ol 
happiness  and  safety;  subject  nevci 
less  to  such  restraints  as  the  govemi 
may  justly  prescribe  for  the  general  | 
of  the  whole.  The  tight  of  a  citize 
one  State  to  pass  through  or  to  resii 
any  other  State,  for  purposes  of  11 
agriculture,  professional  pursuits, 
otherwise;  to  claim  the  benefit  of 
writ  of  hnbtas  corpus;  to  institute 
maintain  actions  of  any  kind  in  the  ci 
of  the  State;  10  lake,  hold,  and  dis 
of  properly,  ei;  her  real  or  pcrsimal; 
an  exemption  (lom  higher  taxes  01 
positions  than  arc  paid  by  the  1 
citiicns  of  the  Stale.— may  be  mcn(i< 
as  some  of  the  particular  privileges 

embraced  by  the  general  descriptio 
privileges  deemed  to  be  fundamenu 
which  may  be  added  the  elective  franc 
as  regulated  or  established  by  the  lai 
constitution  of  the  State  in  which 
to   be  cxerrised."    Corlield  v.    Coi 


Dill.  (U.  S.  Cir)  116. 

Haboaa  Corpiu  from  Tadaral  Court. — 
A  person  arrested  under  a  warrant  of 
extradition  from  one  Stale  of  the  Union 
to  another  is  "in  custody  under  or  by 
color  of  the  authority  of  the  United 
Stales,"  and  the  Federal  couris  have  jur- 
isdiction 10  inquire  by  kabiat  rorpHS  into 
the  legality  of  the  custody.  In  n  Doo 
Woon.  l3  Fed.  Repr.  898. 

1.  Const.  U.  S.  art.  4.  §  »:  2  Story  on 
the  Const  eg  1804-1807;  Lemmon  v. 
People,  30  N:  Y.  563.  samt 

In  the  leading  case  it  is  said:   "What     citizf 
are    the    privileges   and    immunities  of    meat 
citizens  in  the  several  Slates?    We  feel     liabli 
no  hesitation  in  confining  these  expres-     the  property  of 
sions  to  those  privileges  and  immunities  '  ~ 

which  belong  of  right  10  the  citizens  of 

all  free  governments;  and  which  have  at 

all  times  been  enjoyed  by  the  citizens  of 

the  several   Slates  which  compose   this 

Union,  from  the  time  of  their  becoming 

free,  independent,  and  sovereign.     What 

these  fundamental  principles  are.  it  wouid 

perhaps  be  more  tedious  than  difficult  to 

ennmerale.     They  may,  however,  be  all     of  its  own,  who  owe  it  alleltiance, 

comprehended  under  the  foUoiving  gen-     whose  rigbta,  within   iu  jnriadictii 


gSs;  Conner  v.  Elliolt,  iS  How 
S.)  59'- 

A  limited  and  not  a  full  operation 
be  given  to  these  words  in  ihc  con 
tion.  They  do  not  mean  the  rig 
election,  of  being  elected,  or  of  bo 
offices.  They  mean  that  the  citizc 
all  the  States  shall  have  the  pe< 
advantage  of  acquiring  and  holding 
as  well  as  personal  property,  and 
such  property  shall  be  protected 
secured  by  the  laws  of  the  Stale  ii 
same  manner  as  the  property  of 
citizens  of  the  State  is  protectee]. 

h   properly  shall   nt 
axes  or  burdens  to  1 
ens  of  the  St 
ibject.     Campbell  21.  Morris.  3 
&  McH.  (Md.)  554. 

The  history,  objects,  and  conslru 
of  this  clause  explained  in  Dougia 
Douglass.  1  Del.  Ch.  465. 

OltiMiiilklp,  F«d«na  ud  Btato.— 1 
is.  in  our  political  syslem.  a  govern 
of  each  of  the  several  Stales  ai 
^vernment  of  the  United  Stales. 


IS  distinct  from  the  other,  and  has  ctl 
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and  define  those  rights  and  privileges  in  a  general  classification, 
preferring  to  decide  each  case  as  it  may  come  ap.*  A  State  cannot 
impose,  for  the  privilege  of  doing  business  within  its  limits,  a 
heavier  license  tax  upon  non-residents  than  is  required  of  its  own 
citizens."  And  d.  State  tax  which  necessarily  discriminates  in  favor 
of  the  products  and  manufactures  of  the  taxing  State  and  against 
the  introduction  and  sale  of  goods  produced  or  manufactured  in 
«ther  States,  is  within  the  constitutional  inhibition  and  void.'   Coi^ 

Doit  protecL     The  same  person  mav  be  A«Mwmntt  of  land*.— The   provision 

St  ibe  same  time  a  ciiiien  of  [he  United  ofaiiatute.  ihat ''all  lands  belonging  to 

States  and  a  ciljien  o{  a  State;  but  his  nun-residents   sball   be  valued   by  three, 

righis  of  citizenship  under  one  of  these  householders  of    the   election   township 

governcDenis  will  be  different  from  (hose  within  which  ihe  lands  are  siiuated.  to  be 

he  hasuoiler  the  other.   The  government  appointed  b;  ibe  sheriff,  and  such  valua- 

-of  like  United  Slates,  although  it  is,  within  tlon.  provided   it  is  noi  less  (ban  three 

the  scope  of  its   powers,  supreme   and  dollars  per  acre,  shall  govern  the  sheriff 


beirond  the  States,  can  neither  grant  nor 

in  assessing  the  same."  is  not  in  conflict 

secure  to  its  dlilens  rights  or  privileges 

with  the  constitutional    provision   under 

which  are  not  expressly  or  by  implication 

consideration.     Redd  v.  St.  Francis  Co.. 

placed  under  its  jurisdiction.      All  that 

17  Ark.  4:6. 

cannot  be  so  granted  ot  secured  are  left 

Gaminon  Propwty  of   th*  Btat*  —The 

to  the  exclusive  protection  o(  the  States. 

conaiiiuiional   provision  that   the  ciliiens 

United  Stales  v.  Cruiksbank.  9a   U.  S. 

of  each  Slate  shall  be  entitled  10  all  the 

54a- 

1.  Conner  «.  Elliott,  18   How.  (U.  S.) 

ibe  several    Suies  docs  not  enlltle  the 

S9i:  Ward  v.  Maryland.  13  Wall.  (U.  S.) 

ciliiens  of  the  various  Sutcs  to  share  in 

the   common   property  of  citizens  of  a 

Sightof  Intantato  TraTol.— Every  citi-  particular  State.     Thus  it  is  competent 

ten  of    the    United    States,   and    every  for  a  Stale  to  confine  the  right  of  Bshing 

citizen  of  each  Stale  in  the  Union,  has  in  the  navigable  waters  ol  the  Stale  to  its 

the  constitutional  right,  as  an  attribute  of  own  ciliiens.     McCready  v.  Vireinia,  94 

personal   litterty,  to  pass  freely  from  or  U,  S.  391;  Slate  v.  Medbury.  3  R.  I.  138. 

through  the  Slate,  without  imprisonment  9.  Ward  v.  Maryland.  13  Wall.  (U.  S.) 

or  restraint  except  by  due  process  of  law,  41S:  Stale  v.  North.  37  Mo.  46.1;  McGulre 

and   this  right   is  subject   only  10  such  v.   Parker.  32   La    Ann.  833;  Daniel  v. 

tegislativereiiulationsas  may  t>e  imposed  Rlrhmond.   78   Ky.   543;    State   v    Lan- 

in  the  exercise  of  the  police  power,  or  caster,  30   Repr.  (N.   H.)  316;  Crow  v. 

remotely  affected  by  Ihe  legitimate  cxer-  Slate,  14  Mo.  337;  Gould  v.  Atlanta.  SS 

CISC  of  the   power  of    laxaiion   by   the  Ga.  678;  Marshalltown  v.  Blum,  5S  iowa, 

State,      This   right   may  be  referred   to  184. 

several    consiituiional    provisions,    and  An  act  pronounced  void  all  contracts 

among  tbem  to  the  clause  securing  inter-  made    by    pedlers    without    a    license, 

suie  citizensltip.     Joseph  v.  Randolph.  Subsequently   an    amendatory   act    was 

16  Repr.  (Ala.)  337.     See  Ward  v.  Mary-  passed  relieving  from  its  operation  citi- 

bnd.  13  Wall.  (U.  S.)  41S,  430;  Crandall  lens  of  the  Slate.     HM.  thal'the  am^ 

V.  Nevada,  6  Wall.  (U.  5.)  35.  meat  «■•  void,  aa  discriminating  afpt 

Blgbt    of   Bnfiap  —The   right    of    a  cititens  of  other  States.     Rasb  c.  Hou^ 

citizen   to  vote  depends  on   the  laws  of  way,  30  Repr,  (Ky.)  9. 

the  State  in  which  he  resides,  and  is  not  t.  Walling  v.  Michigan,  116  U.  S.  446; 

granted   to  him   nor  guaranteed   by  the  Webber  v.  Virginia,  103  U.  S.  344;  Wel- 

conslitniion  of  the   United  Stales.      All  ton   i'.    Missouri.   91    U.   S.   275;    /«  re 

that  is  guaranteed  is  that  he  shall  not  be  Watson.    15    Fed.    Repr.    jii;    Stale   v. 

deprived  of  suffrage  by  reason  of  his  race,  McGinnis,  37  Ark.  361;  Ex  parte  Rollins. 

etc.     United  Slates  v.  Crosby,  I  Hughes  20   Repr.   (Va.)  765:  Vines  v.   Stale,  67 

(U.  S   Cir  ).  44B.  Als.  73;  Cooley  00  Taxation  (3d  Ed,),  95. 

AoosB  to  tho  Court*.- The  Tennessee  A  statute  of  a  Slate  whicii  imposes  a 

statute  which  restricts  the  right  of  com-  license  us  upon  all  travelling  merchanta, 

mencing  Ihe  process  of  foreign  attach-  agents,  etc.,  who  travel  therein  and  Mil 

mem    10   citizens  of    the    Slate    is   not  or  offer  to  sell  goods  by  sample  or  olhcr- 

lepugnant   10   the   Federal   constitution,  wise,  to  he  delivered  at  a  future  time. 

Kiocatd  v.  Frances,  Cootu  (Teao.);  49.  without  any  discriminaHon  acaiost  tlw 
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porations  are  not "  citizens"  within  the  meaning  of  the  constitut 
and  a  State  may  grant  or  refuse  to  corporations  of  another  Si 
the  privilege  of  engaging  in  any  business  within  its  limits,  and  : 
grants  the  right,  may  grant  it  on  terms.*  Comity  does  not  reqi 
a  State  to  extend  anj^  greater  privileges  to  the  citizens  of  anot 
State  than  it  grants  to  its  own.* 

(p)  Sister  State  Judgments. — The  constitution  of  the  Uni 
States  (art,  4,  g  i)  prescribes  that  "full  faith  and  credit  shall 
given  in  each  State  to  the  public  acts,  records,  and  judicial  | 
ceedings  of  every  other  State,"  The  act  of  Congress  of  May 
1790,  declared  that  "the  said  records  and  judicial  proceedi 
.  ,  .  shall  have  such  faith  and  credit  given  to  them  in  every  cc 
within  the  United  States  as  they  have  by  law  or  usage  in 
courts  of  the  State  from  whence  the  said  records  are  or  shall 
taken."  Without  this  act  of  Congress,  the  judgments  of  each  Si 
would  be  regarded  as  foreign  judgments  in  the  courts  of  ev 
other  State,*  But  it  is  now  held  by  all  the  State  courts,  follou 
the  Federal  decisions,  that  a  judgment  rendered  by  a  court 
competent  jurisdiction  in  one  State  is  conclusive  on  the  merit 
every  other  State,  when  made  the  basis  of  an  action,  and  in  s 
action  the  merits  cannot  be  inquired  into.*     In  suing  on  a  ju 

goods  or  products  of  other  States,  is  not  Vt,  369:  Bissell  t'.  BriRgs.  9  Mass. 

unconstitutional  with   respect   to   goods  Common  wealth  v.  Green.  17  Mass. 

colli  by  such  travelling  dgerits  for  their  Brainard  v.  Fowler,  iig  Mhss.  tby,  1 

emploi'crs    doing    business    in   another  of  North  American.  Wheeler.  38  C 

State,  to  be  shipped  at  a  future  day  to  433;    Ralhbone   v.    Terry.    I    R     I. 

the  purchaser.     /«  rt  Rudolph.  6  Sawy.  Brinkley    v.    Brinkley.    50    N.    V. 

(U.  S.  Cir)  295:  lix  p-irle  ThornKm,  4  Dobson  v.   Pearce,   13  N.  Y     156: 

Hughes  (U.  5.  Cir ).  210.     See  Machine  drews  v.  Montgomery.  19  Johns.  iN 

Co.  V.  GaRe.  100   U.  S    67(1,  Webber  v.  162:    Baiter  v.   Linah,  t6   Pa    St. 

Virginia.  103  U.  S.  344.  Evans  v.   Taiem.  9  S.  *   R.   (Pa) 

1.  P*ul  V.  Virijinia  8  Wall.  (U.  S.)  168:  Ro<ers  v.  Burns.  27  Pa  St,  52s;  We 

Ducat  o.   Chicago.  10  Wall.  (U.  5.)   410:  ill  v.   Siillmdn,  65   Pa.  St.  105:   Chr 

Liverpool  Ins.   Co.  v.  Massachusetts.  \a  Brumagim,  31  N.  I.  Eq.  sao.  Pritchi 

Wall.   {U     %.)  566;   Warren    Mfg.   Co.  v.  Clart,    5    Harr.    (Del  )  63;    Wemw. 

.«ina  Ins.  Co.,  3  Paine  {U.  S.  Cir,)   501;  Pawling,  5  Gill  &  J   (Md.)  500;  Zim 

Commonwealth  v.   Milton,  13   B.   Mon.  man  v.  Heliier.  33  Md.  374;   Dc  End 

(Kv.)3l3;   Peoples.  Imlay.  30  Barb.  (N.  Wilkinson.  2  Pat.  &  H.(Va.)663:  Wi 

Y.J  68:  Slaughter  v    Commonweallh.  13  v.  Sugg.  Phill.  (N,  Car.)  qS;   McLoi 

Gratl.  (Va.)  767:  Western  Union  Tel.  Co.  Benceni.   3    Ired     {N.    Car.)    Eq 

V.  Mayer  33  Ohio  St.  521:  Fire  Depart-  Napier  i>.  Gidiere,  i  Spears  Eq.  (S.  ' 

mem  p.  Helfensiei.1.  16  Wis,  136.  3t5:    Brasswell   v.   Downs.    11    FI>. 

S.  Lemmon  v.    People,  26   Barb.   (N.  West   Feliciana  R.   Co,  ■>.  Thornloi 

Y.)270  Lr,   Ann.    736;    Cook   v.   Thotnhii: 

a.   Burkner  v.   Finlcy,   2   Pel.  [U.  S.)  Tex.   293:    Rogers  v.   Coleman.   Hi 

5B6;  Smith  V.  Uihrop.  44   Pa.  St.  326:  (Kv.)  418;  Williams  v    Preston,  3 

Taylor  ».  Barron.  30  N.  H.  78;  Thurber  Mar.   (Ky.)  600:    Fletcher  ».    Fenri 

V.  Blackbourne,  I   N.  H.  243;  See  vers  f,  Dana  (Kv,).   372:    Rankin  v,   Bam< 

Clement.  18  Md   436.  Bush  (Ky.),  20;  Topp  v.   Bank.  3  * 

4,   Mills  V    Duryee,  7  Cranch   (U.    S  ).  (Tenn.),  1S4;    Butcher  v.    Bank.  3   K 

481:    Hampton  v.   McConnel.  3  Wheat.  70:     Nunn    v.    Slurges,    21    Ark. 

<0.  3)234:  McElmoyle  I'.  Cohen,  13  Pet.  Spencer    v.    Brockwav.     i     Ohio. 

(U.    S)    313:    Christmas   v.    Ruiisell.    5  Pelton  i:.  Plainer.  13  Ohio.  J09:  Boi 

Wall.  (U.  S.)  390,  Sweet  v.  Brackley.  53  v.  Stevenson,  24  Ohio  St   474:  Ande 

Me    346:  Cleaves  v.   Lord,  43  Me.  390:  v.  Fry.  6   Ind.   76;   Welch   v    Syk< 

Taylor  *.  Barron.  30  N.  H.  7S:  Blodget  Gilm.  (111.)  197;   Bimeler  v.  Dawsc 

V.  Jordan,  6  Vt.  s8o;  Hoxie  v.  Wrighi,  2  cam.  (111.)  536;  Zep  p  v.  Hager,  7c 
710 
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ment  of  a  court  of  record  in  another  State,  it  is  not  necessary  for 
the  plaintiff  to  aver  that  the  court  had  jurisdiction  of  the  person  or 
subject-matter;  for  jurisdiction  is  presumed  to  have  existed  until 
the  contrary  is  clearly  shown  by  way  of  defence  to  the  action.* 
But  in  an  action  on  a  judgment  of  a  court  of  a  sister  State,  it  is 
always  open  to  the  defendant  to  deny  the  jurisdiction  of  the  court 
rendering  the  judgment.*      A  judgment  rendered  in  one  State 

JI3;  Indinna  »,  He'mer,  3i  Iowa,  370;  v.  Peck,   17  V(.  302;  Zepp  v.  Hatcer.  70 

B.>rne]r  v.  White,  46  Mo.   137;  Cone  v.  111.  223;  Evans  v.  Tatcm.  9  S.  &  R.  (Pa.) 

Hooper.  i5  Minn.  533.  35*:  Kerop  ».  Mundelt,  9  Leigh(Va.),  is; 

Ll«  pBiid«]i*.— The  pendeocy  oF  a  suit  Buchanan  v.  Port,  s  IiiJ.  364, 

in  one  Slaie  cannot  be  pleaded  in  bar  or  1.  Williams  f.  Preston,  3  J.   J.  Mar. 

abatement  of  a  second  action  in  another  (Ky.)  5oo;  Reid  v.  Boyd.   13  Tex    241. 

Siaie,  between  the  same  parties  and  (or  Suuniway   v.   Stillman,  4  Cow.   (N.   Y.) 

ibe  same  cause  of  action.     Mcjillon  v.  292:  Butcher  f.  Bank,  3  Kans.  70;  Gunn 

Love.  13  III  4S6:  Brourn  v.  Joy,  9  Johns,  v  Howelt.  27  Ala.  663;  Scott  c  Cotemon, 

(N.  Y.)22i:  Walsh  v.  Durkin,  11  Johns.  ;   Litl.   (Ky.)  350;    Phelps  v.  Duffy,   11 

(N.  Y.I99:  Smith  f.  Laihrop,  44  Pa.  St.  Nev.  80;   Horton  v.  Critch6eld,  18  111. 

326:  Gooddll  V   Marshall,  ti  N.   H.  99;  133. 

Hatch  D  Spoflord.  22  Conn.  485,     Com-  But  if  the  court  (in  a  sister  Stale)  ren- 

fan  Earl  v.  Raymond,  4  McLean  (U.  S.  dering  the  judi^ent  ivas  one  ot  limited, 

Cir.l,  23^.  inferior,  or  statutory  jurisdiction,  or  \l 

JutlM  of  tlM  F»»oa  — A  judgment  of  a  the   proceedings  were   in  derng^tion  of 

justice  of    the   peace  of  another  St^lc,  the  common  law,  jurisdiction  rill  not  ba 

altbouj^  the  court  be  not  one  of  record,  presumed,    but    must    be    afltrmaiively 

is  a  judicial  proceeding  within  the  con-  shown.      Commonwealth   v.    Blood,    97 

sliiniion.  and  full  faith  and  credit  is   to  Mus.   538:  Prlinn  v.  Platnri,  13  Ohio, 

begi«n  10  it    Stocltwell  v.  Coleman.   10  209;  Gunn  v.  Howell,  17  Ala,  663;  Gar 

Ohio  St.  33;   CUrk  v.   Parsons,   1    Rice  1-.  Llovd,  i  Greene  (Iowa)  78. 

(S  Car.).  16.    Cempart  Robinson  v.   Pres-  S    D'Arcy  v.   Ketchum.   11   How.  fU. 

colt.  4    N.    H.   450.      See   Bigelow   on  S.)    165;     Board    of    Public    Works    v. 

Eaiopprl  (3d  Ed  ),  257  ''  "<{■  Columbia  College,  17  Wall   (U.  S  )  521; 

?«d«nJi  Conrti.— The  Federal  tribunals  Thompson  v.  Whitman.  iH  Wail.  (U.  S.) 

are  not  renarded  as  toreign  to  each  other  457;  Galpin  v.  Page,  iB  Wa'l.  (U,  S  I  350; 

ortoiheS'ate  courts.     Hence  the  judg-  Know'es  f.  Gislighi  Co.,  19  Wall.  (U.S.) 

ment  of  a  United  States  court,  when  sued  58:  Hdl  ti.  Mendenhall.  21  Wall.  (U.  S.) 

on  in  a  State  court  or  in  another  Federal  453:  Rischnff  v.   Wethered,  9  Wall.  (U. 

court,  is  entitled  to  lull  faith  and  credit,  S.)8i2:  Hall  c.  Williams,  6  Pick  (Ma.<is.) 

and  conversely.     Dudley  v.  Lindsev.  g  232;  Folger  v.   Ins.  Cn.,  99   Ma.<is.  367. 

B.  Mon.  (Ky.)  4S6;   Thompson  v.   Lee  Mowry  v.  Chase.  100  M-ss.  79;  Carlcion 

Co.  22   Iowa,  ao6;  St.  Albans  v.  Bii<ih,  v.  Bickford.  13  Grav  (Mass.).  591;  Wright 

4  Vt,  58:  Amorv  v.  Amory,  3  Biss.  {U.  *.   Andrews.   130  Mass.   149;    Bissell   v. 

S.  Cir.)  266;  United  States  b.  Dswey.  6  Wheelock,  11  Gush.  (Mass.)  277;  McDer. 

Biss  (U,  S.  Cir.)  501;  Owens  f.  Gotiian,  mott  v.  Clary.   107   Mass.  501;   Aldricll 

4  Dill.  (U.  S.  Cir)  436.  f.   Kinney.  4  Conn.   380;    Rsihbone    v. 

Plaa  to  tiM  BMord.— In  an  action  on  a  Terry,  i  R.   I.   73:  Kerr  v.  Kerr.  41  N. 

juditmeni  recovered  in  a  sister  State,  ml  Y.  272;  Shumway  v.  Stillman,  «  r:ow.  (K. 

i/'M  is  not  a  good  plea,  because  it  iTOuld  Y.)  29I;    Starbuck  -v.    Mnrra>.   j   Wend, 

throw  open  the  merits  of  the  controver!>y:  (N.  Y.)  148;  Borden  v.  FlicL.  :$  Johns, 

the  only  proper  form  of  the  general  issue  (N.  Y)  121;    Ri-el  v.   Elder.  63  Pa.  Sl 

is  nnl   lirl  rtcord.      Mills    v.    Dnryee.    7  308;   Noble  *.  Oil  Co..    79    Pa.   Sl.   S34; 

Cranch  lU.S).  481;  Hampton  p.  McCon-  Guthrie  v.  Lowry.  84  Pa.  St.  533;  Wero- 

net.  3  Wheal    (U.  S.)  234;  Christmas  v.  wag  v.  Pawling.  S   Gill  &  J.  (Md.)  500; 

Russell.  5  Wall.  (U.  S.I  290;  Manwell  v.  Davis   v.    Smith,   5   Ga    274;    Millet    v. 

Stewart.   33  Wall.  (U.  S.)   77:  Davis  v.  Ewing.  16  Miss.  421;  Norwood  w.  Cobb, 

Lane.  2  Ind.  S4S:    Hall  v.  Williams,  b  15  Tex.  soo;  Barrett  ti.  Opcnheimer.  13 

Pick.  (Mass.)  333;   Brainard  v.   Fowler.  Heisk.  (Tcnn  )  sgB;  Pennywit  w.  Foot*, 

119  MsM,  36;;  Brnioo  V.  Burgot,  10  S.  37  Ohio  St.  600;  Westcolt  v.  Brown,  13 

&  R  (Pa.)  340:  Bank  of  North  America  Ind.   S3:    Lawrence    v.  Jarvis.    33    III. 

».  Wheeler.  28  Conn.  433:  Shumway  v.  304;  Welch  v.  Sykes.  3  Gilm.  (111.)  107; 

Stillman.  4  Cow.  (N.  Y.)  3Q3;  Newcomb  Bimeler  v.  Dawson.  4  Scam.  (III.)  536- 
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against  a  resident  of  another  State,  who  was  not  served  ' 
process  and  did  not  appear  in  the  action,  either  personally  o 
an  authorized  attorney,  is  not  binding  out  of  the  State  where 
-dered,  although  the  acquisition  of  jurisdiction  may  have  been 
mode  (e.g..  publication)  recognized  as  valid  by  the  laws  of 
State;  and  such  absence  of  jurisdiction  will  bar  an  action  on  : 
judgment  in  any  other  State.*  The  plea  of  fraud  is  not  admis 
to  a  judgment  of  a  sister  State,  unless  it  could  be  set  up  in 

Id  an  action  on  a  judgpnent  of  ft  sister  Rangcley   v,    Webster,    ii    N.   H. 

Slate,  a  plea  denying  the  juritdiction.of  Newcomb  v.  Peclc.  17  Vl    joa:  Pti 

the  court  must,  by  certain  and  positive  Hicbok,  37  Vi.  agi;  Wood  v.  Waiki 

Averments,    negalivc    every    fact    from  17  Conn.  500;  Aldrich  i>.  Kinney.  4( 

which  thejurisdiction  might  arise.  Welch  380:  Frothingham  v.  Barnes.  9  R.  I 

v.  Sylces,  3  Gilm.  llll  )  197:  Slnible  v.  Raihbone  i>.  Terry,  r  R.  1.  73;  Cai 

Mnlone,  3  loira.  586;  Shumway  v.  Still-  v.  Bickford.  13  Gray  (Mass.),  591 :  F 

man.   4  Cow.   (N.  Y.)   aga;    Pricltett  v.  v.  Brewrr,  9  Cush.  (Ma»s  )  390:  Hoi 

Pope,  3  Ala.  ssa.  v.    Hoffman.   46    N.    Y,    30:    Rrb. 

If  the  defendant  traverses  the  fact  of  Wriehi.  6B  Pa.  Si    471;  Scolt  v.  N 

jurisdiction  of   his  person,   the  plaintiff  73  Pa.  Si.   Ilj;   Davidson  v.  Shir 

may    produce    evidence    to    show    that  Ired.  (N.  Car.)  14;    Miller  v.  Mil 

jurJsdklion  in  fact  alUched.    Knowles  ti.  Bailey  (S.  Car.},  243;  Dearing  v.  Bi 

Gaslight  Co.,  19  Wall.  (U.  5.)  t,%\  McDer-  Ga.  497:    Ponce  v.  Underwood,  51 

motl  V,  Clarv,   107  Mass,   501;  Sears  v.  601;  Williams  v.  Preston.  3  J.  J 

Bacey,  \li  Ma«s.  388.  (Ky.)  600:   Rogers  v.  Coleman.  H 

H  the  record  states  Chat  the  defendant  {Ky.)  418:  Arndi  ii.  Arndl.  15  Obi 

appeared   by  attorney,  it   is   conclusive  Zepp  v.  Hager,  70  III.  223;  Windsi 

proof  that  ihe  attorney  did  appear  for  Taylor.  aS  Mo.  S3:  Oulirhite  v.  P 

him;  but  it  is  anXf  prima  f-icic  evidence  13  Mich.  533;  Tyler  v.  Prau,  30  : 

(hat  the  aitorneynras  authorized  to  appear  63;  Jones  v.  Spencer,  15  Wis.  583, 

for  him.  and  this  latter  fact  ihe  defendant  f.  Cook,  6  Cat.  449. 
is  a[  full  liberty  to  disprove.     Wc'ch  v.         If  jurisdicilon   is  obtained   sgai 

Sykes,  3   Gilm,  (III.)  197;  ThompEion  v.  non. resident  by  attachment  of  his 

Emmert   15  III.  416:  H^rshey  v.  Black-  eriy  only,  [he  judgmenl  rendered  th 

inarr,  30  Iowa,   173;   Shumnay  v    Slill-  will  havenoejiita-terrilorial  forcefi 

man,  6  Wend.   (M.  Y.)  447:    Aldrich  v.  than  10  bind  the  propertv  altachei 

Kinney,  4  Conn.  3S0:   Hall  i-.  Williams,  disposed  of.     Galpin  v.   Page,  iS 

6  Pick.  (Masg.)333;  Boylan  V.  WbilDcy,  (17.   S.)  35°:    Copper    v.    Reynold 

3  Ind   140.  Wall.    (U.    S.)   308;    Pennoyer   t-. 

The  defendant  is  not  estopped  to  deny  95   U.  8.725;  Story  Confl.   o(  Lai 

the    jurisdiction,     notwithstanding    the  S49, 

record    contains    recitals    of    the    facts         A  decree  of  divorce,  pronounced 

necessary  to  confer  jurisdiction.    Hall  v.  competent  court,  in  favor  of  acitiiei 

Lanning,  91    U.  S.   160:    Thompson   v.  against  a  non  resident,  where  scrvi 

Whitman,  18  Wall.  457;  Knowles  ti   Gas-  process  was  madr  by  a  reasonable 

light  Co..  19  Wall.  5S:  Pennoyer  v   Neff.  struclive   notice,   and    in    the  abscn 

^5    U,    S.    714:    Dennison   v.    Hyde.   6  any  fraud  or  collusion,  is  valid  and 

Conn.  50S;  Coil  v.  Haven.  30  Conn.  190:  ing  both  at  home  and  abroad.     Ch 

McDermoit    v.    Clary.    107    Mass.    501;  i'.  Wilson.  9  Wall.  (U.  S.)  lOS;  Peai 

Gilman  ».  Gilman.  126  Mass  36;  Fergu-  v.  NeS,  95  U   S.  714;  Harding  v.  h 

son  0.  Crawford,  70  N.  Y.  353;   Kerr  v.  9  Me.  140;  Diison  v.  Ditson.  4  R. 

Kerr,  41  N.  Y.  273.  Thompson  v.  State.  aS  AUi.  la:  Su 

1.   Pennoyer   v.    Neff.   95   U.   S.   714:  Schlachter,  Phill.  (N.  Car.)  520;  Goi 

Blschoffv  Wethered,9  Wall.  (U.S.)  8ta;  Crow.   57  Mo.   300;   Tolen  v.   Tol 

Cooperp,  Reynolds.  10 Wall.  (U.  S.)  308;  Biackf.  (Ird  )  407;    Beard  w.   Beat 

Thompson  v.  Whitman,  iS  Wall.  (U.  S.}  Ind.   331:   Wakeheld  v.   Ives,   35    \ 

457;  Knowles  v.  Gaslight  Co..  10  Wall.  338:  Burlen  v.  Shannon,  115  Mass 

58;  Empire  v.  Darlington,  loi   U^  S.  87;  Hood  -ii.  Hood,  llo  Mass.  463;  Wri, 

Thompson  v.  Emmert,  4  McLean  (U.  S.  Wright.  34  Mich.   180;  Shafler  r. 

Gr.),  96;   McVicker  f.    Seedy,   31    Me.  nell,  34  Wis.  373;  People  v.  Baker. 

JI4:  Whittler  V.  Wendell,  7  N.  H.  357;  Y.  ^%\  3  Bishop  on  Mar.  &  Div.  gg 
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courts  of  the  State  rendering  the  judgment.*  The  Statute  of 
Limitations  of  the  State  of  thc/orum  may  be  pleaded  to  an  acti<m 
on  a  judgment  of  a  sister  State  if  the  statute  is  so  framed  as  to 
include  judgments.'  The  reader  is  referred  to  the  title  Judg- 
ments for  a  full  discussion  of  this  subject.^ 

9.  Cinl  BighU  and  their  ChLanntlM. — The  civil  rights  of  free 
citizens  are  defined  and  guaranteed  by  the  constitutions  of  the 
several  States  and  of  the  Union.  They  were  not,  however,  created 
by  those  instruments,  but  existed  before  them,  as  the  inalienable 
rights  of  men  under  a  free  government.  Thus  the  right  of  the 
people  peaceably  to  assemble  for  lawful  purposes,  and  to  prefer 
petitions,  existed  long  prior  to  the  adoption  of  the  constitutional 
enactments.* 

164:  Cootey's  ConK.  Lin.  401,  and  note;  IfroEt  tbe  action  of  tbe  State  governmenta 

i  Kent's  Comm    no.  note.  in  respect  to  their  onn  citizens,  but  to 

I.  Christin»s  V.   Russell,  5   Wall.  {U.  operate  upon  ihe  naiional  goveramenc 

S.)  19a:  Maxwell  f.  Stewart.  31  Wall.  (U.  alone,     h  left  tbe  authority  ol  the  Slates 

S.)  77;  Anderson  v.  Anderson.  8  Ohio,  unimpaired,  added  nothing;  to  the  already 

108:  Bicbnell  v.  Field.  S  Paige  (N.  Y.),  exisiiaK  powers  of  ihe  United  Siates,  and 

no;  MrRae  0.  Matloon.  13  Pick.  (Mass.)  guaranieed  tbe  continuance  of  tbe  ri^ 

53;  Sandlord  v.  Sandford.  aS  Conn.  6;  only  against  congressional  interference. 

Granger  v.  Clark,  33  Me.  ia8;  Benton  v.  The  people,   (or  their  proicclion  in  Ihe 

Borgoi.  10  S.  &  R,  (Pa.)  340  enjoyment  of  it.  must  therefore  look  to 

>.  McElmoyle  v   Cohen,   13  Pei,  (U.  the   Sutes,    where    [he   power  for  that 

S.)  313;  Napier  v.  Gidiere,  i  Speara  (S.  purpose    was    originally    placed.      The 

Car.)  Eq.  315;  Beid  i".  Boyd,  13  Tex.  241.  righi  of  the  people  peaceably  10  assemble 

But  where  a  Slate  statute  enacted  that  for  Ihe  purpose  of  petitioning  Congreia 

"00  action  shall  be  mainlained  on  any  for  a  redress  of  grievances,  or  for  any- 

jodgment    or   decree   rendered    by   any  thing  else  connected  with  tbe  powers  or 

court  without  this  State  against  ...  a  duties  of  the  national  government,  is  an 

resident  of  this  State,  in  any  case  where  atlribule  of  national  citizenship,  and  as 

the  came   of    action    would   have   been  sucb  under  ibe  protection  o(  and  guaran- 

barred  by  any  act  of  limitation  of  ibis  teed   by  (he  United  States.      The  very 

Stale,    if    such  suit    had    been    brought  idea  of  a  government  republican  in  (orni 

tlKTcin."  it  was  held  that   this  act  was  implies  tilat  right,  and  an  invasion  of  it 

ODConstitutioDal.  as  it  denied  "  full  Faith  presents  a  case  within  the  sovereignty  of 

and  credit"  to   the  judgments  of  oiher  Ihe    United    Stales.      United    States  r. 

Sutes.     Christmas  v.   Russell.   5   Wall.  Cruiksbank.  93  U.  S.  543. 
<U.  S.)  ago;  Dodge  v.  Coffin,  15  ICans.         Rut  a  petition  Insiigaied  by  malice  and 

377.  resulting  in  harm  10  the  object  thereof,  is 

3.  For  the  law  and  practice  in  regard  not  (he  right  of  any  citizen.     Vanaridale 

10  sisier  Slate  judgment's  the  following  v.  Laverry.  69  Pa.  St.  103. 
ouy  be  consulted:    Bigelow  on  Estoppel,         FrMdom   of   tpeMb — "The   constitu- 

rbap.  6:  Freeman  on  Judgments,  chap,  (ional  liberty  of  speech  and  of  the  press, 

16;   Hermai)  on  Estoppel:  Wharton  on  as  ne  understand  it.  implies  a  right  to 

Eiridence,    chap     10;    3    Story    on    the  freely   utter  and    publish   whatever   (he 

Const.  £§  1303-1314;  Story  on  Confl.  of  citizen  may  please,  and  to  be  protected 

Laws.  chap.  15.      The  leading  cases  are:  agairsi  any  responsibililv  for  so  doing. 

MilU  r.   Duryee,  7  Cranch  (U.  S  ),  481;  except  so  far  as  such  publications,  from 

HcEImoyle  v.  Cohen,  13  Pet.  (U.  S.)  311;  (heir  blasphemy,  obscenity,  or  scandalous 

Christmas  *.  Russell,  s  Wall  (U.  S.)  390;  character,  may  be  a  public  offence,  or  as 

Thompson  v.  Whitman   iS  Wall.  (U.  S.)  by  their  falsehood  and  malice  (hey  may 

457:  Peunoycr  v.  NcB.  95  U.  5.  714.  injuriouslyaffec(thestanding.  reputation, 

i.   United  States  !>.  Cruiksbank,  93  U.  or    pecuniary    interests    of    individuals." 

S.  i43.  Cooley's  Const.   Lim.  423,      See  also  a 

Sight  of  Patitiett.— The  First  Amend-  Story   on   the   Const,    t^^    1880-1893;    a 

meni  to  the  cunslilution  prohibited  Con-  Kent's  Comm.  17  W  sff. 
gress  (ram  abridging  the  right  to  assem- 
ble and  petition,  and  was  not  intended  (o 
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(a)  Due  Process  of  Law. — The  American  constitutions  all 
to  the  citizen  an  immunity  against  the  deprivation  of  his  pr 
except  by  "  due  process  of  law"  or  "  the  law  of  the  land." 
process  of  law  in  each  particular  case  means  such  an  exer 
the  powers  of  government  as  the  settled  maxims  of  law 
and  sanction,  and  under  such  saf^uards  for  the  protection 
dividual  rights  as  those  maxims  prescribe  for  the  class  of  c 
which  the  one  in  question  bdongs.*     The  constitutional  n 

■mpriioDment  (or  debt,  except  in  case  of  as  it  nas  at  ihe  lime  the  constitnt 

fraud,  applies  only  to  debts  growing  out  effect.     For  that  would  seem  lo 

o(  contract  express  or  implied.    Lower  v.  right  of  ihe  legislature  to  ameii 

Wallick,  3S  Ind.  6B;  People  v.  Coiton,  14  peal  the  law.     The  lenn  refers  l< 

III.  414.  fundamental  rights  which  that  ■ 

It  does  trot  apply  to  imprisonment  as  a  jurisprudence  of  which  ours  is  ad 

means  of  enforcmg;  payment  of  fine  and  has  always  recognized.     BrowD  1 

costs   hy   persons  convicted   of    misde-  Commrs.,  50  Miss.  46S. 

meanors.      Moslcy   v.  Gallatin,  10  Lea  The  terms  "due  process  of  h 

<Tenn.),  494;   McCool  v.   Slate,   33  lud.  "  lawof  the  land, "asconsiilDlion. 

137.  areof  equivalent  import,  and  intei 

But  to  allow  an  arrest  when  the  action  able.     Davidson  v.  New  Orlean: 

U  for  wilful  injury  to  person  or  character,  S.  97;  Murray's  Lessee  v.  Hobok 

is  in  conflict  with  the  constitutional  pro.  Co.,   iS   How.   (U.    S.)   376;   Gi 

vision  in  California.     Exfarle  Prader,  6  Briggs,  I  Curt.  (U.  5.  Cir.)  311; 

Cal.  339.  Siaten.   6    Cold.   (Tenn  )  3^4; 

QnarUring  of  Boldlm. — The  provision  Appeal.  16  Pa.  St.  356:  Parsons 

against    quariering    soldiers   in   private  sell,   it   Mich.   139;   Sears  v.  Cc 

houses  in  times  of  peace  is  but  a  branch  Mich.  351;  Banning  v.  Taylor,  il 

of   the  consliEucional   principle   that  the  3g3. 

military  shall,   in  lime  of  peace,  be  in  Doe*  ITot  Kaan  Kwaly  •■  At 

strict  subordination  to  the  civil   power.  Lcgtilator*. — The  phrase  "due 

Cooley  Const.  Lim,  3og;  3  Story  on  the  of  law"  tneans  more  than  a  api 

Const.  §  1900.  passed  for  the  very  purpose  of  a 

toMSwAtm    of    HabMa    Corpiu— The  ing  the  deprivation:  it  means  the 

provision    t>(    the    Fedeial    constitution  law  in  its  regular  course  of  adi 

against   the   suspension   of  the  writ  of  tion  through  ihe  courts  of  jnsiici 

iaitai  ntfui  applies  only  to  Ihe  absolute  which  hears  before  it  condemns.  | 

denial  of  the  writ,  and  has  no  reference  upon  inquiry,  and  renders  judgmi 

to  the  delay  involved  in  a  review  by  a  on  trial.     Clark  v.  Miiehell.  64  1 

higher  court  of  the  judgment  of  a  lower  Atchison,  etc..   R.  v.   Batv.  6  I 

one  upon  the  writ.    Macready  v.  Wilcox,  Taylor  t:   Porter.  4  Hill  (N.   \ 

33  Conn.  331.  Hoke  v.  Henderson.  4  De».  (N.  I 

Oath    of   AIl^fanM.— The   sUtule  of  Jones  v.  Perry.  10  Yerg  (Tenn.) 

California   providing    that   attorneys   at  "  The   first   matter  of  inquir] 

law  and  litigants  shall  lake  an  oath  of  meaning   of  the  tenn     due   pn 

allegiance    lu    the    government    of    ihe  law.'     It  it  has  no  broader  meani 

United    States   is   not   unconstitutional,  process  prescribed  by  act  of   tt 

Cohen    e.    Wright,   23    Cal.   393.      See  Jaiure,   it  is  the  end  of  the  caa 

Cummlngs  <r.  Missouri.  4  Wall.  (U    S)  such   a  construction   would    rcn 

377; /fx/iir'/<-Garland.4  Wall  (U.S.)333.  constitutional  guaranty  mei«  ni 

1.  Slimson's  Amer.  Siaiule  Law,  §  130;  for  il  would  then  mean  no  Slate  • 

Const,  U.  S,  XlVih  Am.  prive  a  person  of  life,  libert*,  ( 

8.  Cooley  Const.  Lim.  356;   Ex  parte  eny  unless  the  Suie  shall  choo 

Ah  Fook.  49  Cal.  403.     See  Wynchamer  so.      It   has   repeatedly   and   ur 

*.  People.  [3  N.  Y.  433.  been   adjudicated   that   the   lent 

The   term   "  law  of  the  land "  means  process  of  Ian  '  and  '  law  of  it 

general  and  public  laws  operating  equally  have  a  broad  and  compreheosivi 

upon  every  individual  of  the  community,  ing.  and  originated  in  that  g[re* 

Jane*  v.  Perry.  10  Yerg.  (Tenn.)  59.  rights.  Magna  Charta,  and  open 

'■  Due  process  of  law"  or  Ihe  '"  law  of  restriction  on  each  branch  of  ci 

Ihe  land''   does   not   mean   ihe   general  emment."     /h  rt  Ziebold,  19  R 

body  of  Ihe  law.  common  and  statutory,  S.  Cir.)  74a. 
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ment  extends  to  executive  and  administrative  as  well  as  judicial 
proceedings.* 

By  the  State  and  Federal  constitutions  all  judicial  power  is 
vested  in  the  courts,  from  whence  alone  process  may  issue  to  de- 
prive a  person  of  life,  liberty,  or  property,"  Due  process  of  law, 
in  judicial  proceedings,  implies  jurisdiction  and  trial ;  that  is,  that 
a  party  shall  be  properly  brought  into  court,  and  when  there  shall 
have  the  right  to  set  up  any  Uwful  defence  to  any  claim  against 
him*  The  rules  of  evidence  cannot  be  regarded  as  brii^ of  the 
essence  of  any  right  which  a  party  may  seek  to  enforce;  hence  they 


I.  SlQ«rt  V.  Palmer,  74  N.  Y.  183. 

The  Slate  cannot  d,eprive  an  owner 
o(  his  properly  without  process  of  law 
[bioagh  the  medium  of  a  conslilulional 
ninvenlion  an;  more  Iban  it  can  through 
u  let  o(  legislatioD.  CUrk  v.  Mitchell, 
(q  Mo.  617. 

The  Grill  and  seventh  amendments  to 
dicconsiitulionof  the  United  Sutca  were 
iltsi||;ned  as  restrictions  upon  legi^lat 
bi  ihe  Federal  governmen 


If  validity  if  it  be  rendered  by  a  Slate- 
>url  in  an  action  upnn  a  money  demand 
[ainsi  a  non  resident  of  the  State  who 
as  served  by  a  publication  of  ibe  sum- 
ons.  but  upon  whom  no  personal  scr- 
ee of  process  within  Ihe  Stale  was  made. 
id  who  did  not  appear.     But  ihe  State, 
iving  within  her  territory  properly  of  a 
in  resident,  may  hold  and  appropriate 
to  satisfy  the   claims   of  her  citizens 
upon     against  him,  and  her  tribunals  may  in- 
quire into  his  obligations  to  the  extent 
necessary  to  control  the  disposition  of 
Miguire,  49  Mo.  490.  that  property.     And   substituted  service 

1.  Hodgson  f,  Miilward.  3  Granl(Pa.),  by  publication,  or  in  any  other  anihor- 
Vfi.  Sn  /h  rt  Hatch,  43  N.  Y.  Super,  iied  form,  is  sufficient  to  inform  a  non- 
Ct.  S9.  resident  of    the  object   of    proceedings 

Wlien  the  legislature  of  a  State  enacts  taken  where  property  is  once  brought 
laoi  for  the  government  of  its  courts  under  the  control  of  the  court  by  seiiurc 
■hile  exercising  llieir  respective  juris-  or  some  eouivalent  acL  Pennoyer  v. 
diciions,  which,  if  fullowcd.  will  furnish  NeS,  gs  V.  S.  714.  See  Happy  v. 
pinies  the  necessary  constitutional  pro-     Mosher,  4S  H.  Y.  313.    SecgS,  (jj,  of  this 

J      -  -   --    ■-     article,  and  cases  cited. 

The  provisions  of  a  statute  that  where 
two  or  more  persons  are  sued  in  Ihe 
'Same  action,  on  a  joint  coniracl.  and 
process  is  served  on  either,  judgment 
may  be  rendered  against  all.  execution 
shall  be  Issued  against  all.  and  may  be 


North    Mis! 


of  life,  liberty,  and  property,  i 
iaa  performed   iis    consiiiuiional   duty; 

Bid  if  one   of  its  courts,  acting   w:  ' 
iu  jurisdiction,  makes  an  erioneouf 
cislon  in  this  respect,  the  Slate  cannc 
ikemed  guilty  of  violating  Ihe  con! 
lioiial  provision,  that  no  Stale  shall  de- 


pnvea  person  of  life,  liberty,  or  property     levied  on  the   partnership   property,  do 

■iiboni  due  process  of  law.   Arrowsroith     —  ■"'-' ' ' — ' ' ' 

p.  Hirmoning,  118  U,  S.  I94. 

I-  Wright  V.  Cradlcbaugh.  3  Nev,  341: 
Ames  V.  Port  Huron  Co  ,  II  Mich.  139 
People  V   Supervisors,  70  N.  Y.  aa8. 

larUdktioiL — Due  proccssof  law,  when 
ipplidl   to   legal   proceedings,  means   s 
ronrse  of  legal   procedure  according   10     Iowa 
hnie   rules  and   principles   which   have         Ae 
Ken   eslahiished    by    our   jurisprudence     proci 
lor  the   protection   and   enforcement  of    agaii 
mrale  rights.     To  give  such  proceedings     real 
iny  validity,  there  must  be  a  rompelcnl     Graii 
:ribunal  to  pass  Upon  ihcir  subject  mailer, 
lid  if  ihal  involves  merely  a  determina- 
ion  of   the  personal  liabilily  of  the  de- 
^endaiil.  he  must   be  brought  within  its 
intifdictioo  by  service  of  process  within 
he  State  or  by  his  voluntary  appearance. 
Hence  a  personal   judgmeni  is  without 


folate  the  consiiiuiional  requirement 
of  due  process  of  law.     Brooks  f.  Mc- 
Intyre.  4  Mich.  31G. 
PartltloD. — An  act   providing  that,  in 


IDS    in    Bam. — Laws    auihoriiing 
Jings    IH    rtm    may    he    enforced 

L   the   property   seized   when   ihe 
rner  may  not  be  informed  thereof. 
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of  a  court  void  for 


n  act  of  the  legis- 
ilidale  a  judgmeni 
It  of  jurisdiction. 
of  judicial  power. 
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are  at  all  times  subject  to  modification  and  control  by  tht 
ture.* 

Many  instances  of  legislative  interference  with  private  j 
rights  are  justifiable  as  exercises  of  the  police  power.  1 
legislature  may  declare  the  possession  of  certain  articles 
erty,  either  absolutely  or  in  particular  places  and  under  p 
circumstances,  to  be  unlawful,  because  they  would  be  injt 
■dangerous,  and  may  provide  for  the  seizure  and  confiscatic 

struction  thereof,  so  it  be  by  due  legal  process.* 

and  also  contravenes  (he  constitutional  Halsey,  z&  N.  Y.  53 ;  Delaplotn 

requirement  of  du*  process  of  law.   Pryor  7  Wis.  54;  Allen  v.  Armsiron« 

V.  Downey,  50  Cal.  3SS;  Cooley  Const.  joB;  Adams  v.  Beale.  19  lona 

Lim.  381-3.  berg  v.  Rogers,  9  Mich.  33a; 

1.  Kendill  v.   Kingston.  ;  Mass.  533;  v.  Cross,  10  Wis.  3S9:  Lacey  1 

Commonwealth    v.    Williams,    6    Gray  Mich.  140;  Wright  v.  Ounbam 

(Ma'S.),     1;     Ogden     v.     Suundcrs,     la  414:  AbboKv.  Linden  bower,  4 

Wheal.   (U,  S.)  349;   Webb  v.   Den,   17  Sams  »■.  King.  tS  Fla  557. 
•     How.  (U.  S.)  576;   Falcs  t.  WadJiworth,  Bui  a  sUtutc  which  should  T 

23  Me.  S33:  Hickox  v.  Tallman.  38  Barb,  deed  conclusive  evidence  of  a 

<N.  Y.)  608;  Prau  v.  Jones,  35  ¥1.303;  tille.andprcciodetheowncrodi 

Karney  v.  Paisley,  13  Iowa,  S9;  Cooley  lillefrom  showing  its  invalidity 

Const.  Lim.  367,  void,  because  being  noi  a  Uw 

Bui  it  is  not  competent  for  the  legisla-  evidence,  but  an  unconstilulio 

live  power  to  declare  what  shall  be  con-  cation  of  property.    Groesbecic 

elusive  evidence  of  a  fact.     Wantlan  v.  13  Mich.  319;  Case  i/.  Dean.  )(i 

While,  ig  Ind.  470:  Little  Rock,  etc.,  R.  White  v.   Flynn,  23  Ind.  46: 

V.  Payne,  33  Ark.  816.  Hill,    ■n    Iowa,   70;   Abbott  i 

While  the  legislature  may  not  by  the  bower.  46  Mo  291;  McCready 

mere  machinery  or    rules   of  evidence  aq  Iowa.  356;  Wright  v.  Ct«1I 

override  and  set  at  naught  the  rcsiric-  Nev.  349. 

tions  of  the   constitution,  or  arbitrarily         CongrMi    and  tlia'Btato   C« 

make  con<luSive  evidence  of  a  fact  any-  power  eiisis  in  Congress  to  t 

thing  which  in  the  nature  of  things  has  law  what  shall  or  shail  not  be 

no  connection  with  that  fact  nor  reason-  in  a  State  court.      Latham  r. 

ably  tends  to  prove  ii,  yet  it  may  make  III.    ag:    Bowlin    v.    Common 

that   which,   according   to   the   ordinary  Busb(Ky-),  s. 
rules  of  human  experience,  reasonably        9.   Fisher  i'.  McGirr,  t  Gray) 

lends  10  prove  afacl,  conclusive  evidence  Beer  Co.  t>.  Massac buset is,  97 

of  it.     In  re  Linn  County.  15  Kans.  500-  Fertiliiing  Co,  v.   Hyde  Park. 

The  legislature  has  power  to  deter-  663:  Stone  ».  Mississippi,  loi 
mine  by  statute  what  shall  be  received  as         An  act  which  allows  the  sei 

presumptive  or  prima  faeit  evidence  in  oul  warrant  of  liquors  kept  aot 

civil  cases.     Hand  v.  Ballou.   la  H,  Y.  for  unlawful  use  is  constiiutioo 

541:   Howard   ■u.    Moot,  64   N.   Y.   a6»;  v.  ONeil,  aa  Repr.  |Vi.)  58. 

Cooley  Const.  Lim.  367.  bcmeyer  v.   Iowa.  iS  Wall.  (U 

The  power  of  giving  greater  effect  to  Beer  Co.  v.  Masnachu setts.  97 

evidence   than   ic  possesses  at  common  State  v.  Paul.  5  R.  I.  1S5:  Sia 

law   has   been    frequently  exercised   by  ran.  5  R.  I.  497;   People  i>.  1 

legislatures,  and  such  exercise  is  clearly  Mich.  330;  Reynolds  v.  Geary, 

constitutional.      Sute   v.    Cunningham,  179. 
35  Conn.  195.  But   if  the   act  does  not  pi 

[|  is  in  the  power  of  the  legislature  to  notice  to  the  owner,  nor  for  a  1 

abolish  or  modify  the  rule  which  excludes  question  whether  the  liquors  s< 

parol  evidence  to  vary  the   terms  of  a  held  in  violation  of  law.  it  is  i 

written  contract.    Gibbs  v.  Gale.  7  Md.  76.  with  the  constitution.      Greene 

Taxltoada.— It  is  in  the  power  of  the  a  Curt.  (U.  S.  Cir.)  187;  Stale 

legislature  to  make  a  tax  deed /rinu /nfiV  3  R.  I.  64. 
evidence  that  all  the   proceedings   have         A   Statute    auihoriiing    the 

been  regular,  and  that  the  purchaser  has  seizure   and  destruciinn   of  in 

.acquired   under   ihem   a  complete  title,  used  in  catching  fish  in  violaii 

Hand  v.  Ballou,  la  N,  Y.  543-,  Forbes  i'.  is   unconstitutional    if    do    pre 
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The  enforced  collection  of  taxes  levied  for  public  and  lawfuT 
purposes  does  not  deprive  a  person  of  his  property  without  due 
process  of  law,  if  the  owner  is  afforded  an  opportunity  to  contest 
die  legality  of  all  the  essential  steps.*  But  statutes  declaring  the 
forfeiture  of  lands  to  the  State  for  the  non-payment  of  taxes,  with- 
out any  judicial  ascertainment  of  the  fact  of  delinquency,  are  un- 
constitutional.'    And  if  the  law  under  which  the  tax  is  levied  is 

nude  for  QotkeoT  trial.     Teckv.  Ander-  named   to   preient   a  statement  of    hU 

son,  57  C^.   %%\\  ■.   c,   40  Am.   Rep.  property. 'niib  his  estimate  of  its  value. 

J 15.  to  a  designated  official  charged  with  the 

Soof  aslatatealiowiilKa  policemagis-  duly  of  receiving  the  slalement;   which 

Irate,   upon     information    or    penonal  fixes  lime  and  place  lor  public  sessions 

knowledKe.  to  cause  a  gaming  table  or  of  other  officials  at  which  the  statement 

ieiice  to  be  setied  and  destroyed  with-  and  esiimale  are  to  be  considered  when 

oat  any  judicial  condemnation.     Lowry  the  official  valuation  is  to  be  made,  and 

s.  Rainwater,  70  Mo.  153;  3.  c.  35  Am.  where  the  party  interested  ha«  a  right  to 

Rep.  430.  be  present  and  10  be  heard;  and  which' 

The  constitutional  provision  prohibit-  affords  him  opportunity  in  a  suit  at  taw. 

log  the  deprivation  of  property  is  not  in-  fur  the  collection  of  the  tax.  10  judicially 

[ringed  by  a   proper  law   reflating   a  contest  the  validity  of  the  proceedings, 

Hfiinesi   which    may    render    property  does  not  necessarily  deprive  him  of  his 

iMd  to  carry  on  the  business  less  valu-  properly   without  due  process   of    law. 

ible.    If  the  business  is  still  allowed  to  Kentucky  Railroad  Tax  Cases.  115  U.  S. 

X  carried  on,  and  the  property  still  al-  331;  Davidson  v.  New  Orleans,  g6  U.  S. 

owed  to  exist,  and  its  possession  is  not  97. 

iisiurbcd.  the  Owner  cannot  be  said  to  Where,  as  In  California,  the  law  makes 

>e  deprived  of  his  property.     Munn  v.  no  provision  for  notice  to  railroad  corpo-  ' 

[llinoi!.  69  III  80;  %.  c.  g4  U.  5.  113;  rations  whose  lines  extend    into  more 

Bnr  Co.  v.  Massachusetts.  97  U.  S.  32;  than  one  county,  and  provides  no  oppor- 

!iooe   V,   Mississippi.    101     IJ,   S     B14:  tunity  for  a  hearing  at  any  stage  of  the- 

ilanghter-house  Cases,  16  Well.  (U.  S.)  proceedings  relating  to  their  assessment 

ft;   Butchers'   Union    Co,    v.   Crescent  for  taxation,  the  conmilutional  gunrantv 

:ity  Co..   Ill  U.  S.  746;   New  Orleans  is  infringed.     Santa  Clara  Co.  v.  South- 

^U'light  Co.  tr   Louisiana  Light  &  Heat  ern  Pacific  R.,  tS  Fed.   Repr.  38;;  San 

:i>..  lis  U.  S-  650.  Mateo  Co,  v.  Railroad.  8  Sawy,  (U,  S. 

A  statute  making  railroad  companies  Cir.)   138,     See    Moullon   v.    Parks.   64 

iible  in  double  dam^es  for  slock  killed  Cal.  166, 

n  (onsequence  ol  their  neglect  to  fence  A  statute  is  unconstitutional  which  re- 

litir  tracks  is  constitutional.     Missouri  quires  a  person  who  is  in  the  possession 

'ulSc   R.   V,    Humes,    115   U,   S,   512;  and    uninterrupted    enjoyment    of    his 

lumcs  V.  Railroad.  8»  Mo.  mi;  s.  c.  51  property  to  commence  an  action  for  the 

\td.  Rrp,  369:  Meyers  f.  Union  Trust  vindication  of  his  rights,  or  be  forever 

'j3.,  83   Mn.   337,      Compart  Atchison,  barred  from  questioning  the  validity  of 

tc,  R,  V.  Baty,  6  Neb.  37.     See  Black,  a  tax  assessment  or  sale.    Bakerv.  Kelly. 

m.  Con*!.    Pr"bibitions,   %   37;    Cooley  II  Minn,  4S0, 

^onsl.  Lim.  579,  %.   Kinney  v.   Beverly,  a  Hen.  ft   M. 

A  statuie  requiring  a  plank-road  com-  (Va.)   318:   Barbour   v.   Nelson.   I    Litt. 

liny  to  remove  iis  toll-gate  beyond  mu-  (Ky.t  60:  Robinson  v.  Huft,  3  Liil.  (Ky.> 

licipal  limits  is  invalid,  as  taking  prop-  38:  Currie  v.  Fowler.  5  J.  j.  Mar.  (Ky.) 

ny  without  due  process  of  law.    Detroit  145 ;  Harlan  v.  Seaton,  iS  B.  Mon.  (Ky.) 

.  Detroit  Plaok  Road.  43  Mich.  140.  3'';  Griffin  w,  Mixon.  38  Miss.  4*4;  St. 

L  Kellv  V.   Pittsburgh.  104  U.  S.  78;  Anthony  Co.  -o.  Greelv,   11    Minn.  321; 

lagarr.  tleclamalion  District,  III  U.  5.  Baker  v.   Kelley,  11  Minn.  4S0:  H>1l  v. 

01;  Weimer  v.  Bunbury.  30  Mich,  aoi ;  Lnnd,    13   Minn.  451.      Campari  Wild  v. 

roolty  on  Taxation  (ad  Ed.).  4S.  Serpell,    ro  Grail.   (Va  )  405;    H^le   v. 

A  statute  for  raising  public  revenue  by  Branscum,  10  Gralt.  (Va.)  418;  Usher  v. 

\k  assessment  and  collection  of   taxes.  Pride.  15  Gratt.  (Va.)  190;  Hodgdon  v. 

rhich  gives  notice  of  the  proposed  assess-  Wight.  36  Me.  336;  Adams  v.  Larrabee. 

lent  to  an   owner  of    property   to  be  46  Me.  516,     See  Cooley  on   Taxation 

Oecied    by   requiring    bin)    at    a    time  (sd  Ed,),  461  tl leq. 
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void,  any  property  taken  to  satisfy  it  is  taken  without  due 
of  law. 

An  ordinance  authorizing  the  officers  of  a  town  to  seize 
animals  found  running  at  lai^e,  without  notice  to  the  o 
unconstitutional.' 

Rights  to  property  depend  on  a  judicial  and  legal  cons 
of  the  statutes  existing  when  they  vest,  not  on  a  legislati 
struction  by  a  subsequent  declaratory  act*  The  legislat 
no  constitutional  power  to  pass  a  law  subjecting  the  pro* 
income  of  the  wife's  separate  estate  to  the  claims  of  the  hi 
creditors.*  "Betterment  laws,"  compensating  X\\e  boita  jL 
pant  for  permanent  and  beneficial  improvements  which  I 
creased  the  value  of  the  property,  are  valid  and  constitutioi 

When  property  is  condemned  under  the  power  of  emii 
main,  it  cannot  be  said  to  be  taken  without  the  law  of  tl 
but  the  property  of  a  private  citizen  cannot,  by  the  exerctsi 
islative  power  in  any  form,  be  taken  from  him  and  given  to 
private  citizen.*    (See  also  Eminent  Domain.) 

1.   Ditodce   Monitag'    Co.   v.   School  a  sworn  account,  dots  not  de] 

District,   19   Fed.   R«pr.   359;   Brady   v.  of  his  property  without  due  p 

King,  53  Cal.  44;   Harper  ».  Rowe,  53  law.     Va  ugh  an  p.  Fudong.  13 

'Cat.  333.  See  Foule  v.  Mann.  53  Iowa.  4: 

S.  Vardea  v.  Mount,  76  Y.J.  86;  s.  c,  4.  Gcnrfte  v.  Ransnm,  15  Cal 

.39  Am.    Rep.   zoE;   Donovan   v.  Vicks-  Vested  righis  acquired  in  the 

burgh,  39  Miss.  347;  Rockwell  v.  Near-  o(  a.wife  by  vinue  of  the  law  e 

'Hg.  3S  N.  Y.  303;   Halloway  v.   Police  the  time  of   the  marriage  canr 

Jury,  16  La.  Ann.  303.  vested  by  subsequent  lepislitio' 

ZMluat— A  statute  requiring  clerks  of  v.  McCarthy,  3   Bradf.  (N.  V. 

courts,  after  money  has  Temained  in  iheir  Metropolitan  Bank  v.   Hiii,  i 

offices  a  specified  time,  to  pay  (he  same  III;  Holmes  v.  Holmes.  4  Bar 

o»er  to  the  county  treasurer,  is   based  395;   White   v.   White,   s    Barb 

upon   the  principles  of  the  doctrine  of  474:  Westervelc  ii.  Gregg,  12  N 

escheat,  and  is  free  from  any  consiitu-  The  legislature  has  no  power 

tional  objections.     Deaderick  v.  County  a  woman  of  ber  inchoate  right  < 

Court,  t  Cold.  (Tenn.)3oa.  Williams    v.    Courtney.    77    \ 

3.  Hunt  V.   Hunt,  37  Me.  333;   Lam-  Compare  Rartiour  v.  Barbour,  4 

4>ertson  v.  Hogan.  3  Pa.  St.  33;  Haley  v.  A  statute  giving  a  descried 

Philadelphia.  6S  Pa.  St.  4s;  McLeod  v.  rights  of  a.  feme  stlt  itaAcx  is  a 

Burroughs.  Q  Ga.  213.  constitutional  imerference  with 

The  repeal  of  a  statute  of  limitation  of  band's  interest  in  the  nifc's  pr 

Actions  on  personal   debts  does  not.  as  marriage  prior  to  the  act.     Ho 

applied  to  a  debtor,  the  rif;bt  oF  action  Ritner,  ja\  Pa.  St.  398. 

Against  whom  is  already  barred,  deprive  S.   Brown  i'.  Storm,  4  Vt.  37; 

tiim  of  his  property  unduly.     Campbell  ».   Richardson,  31  Vi.  306;   W 

V.    Holt,    115   U.   S.   630.     Sec   Cuoley  i:.  Corey.  3  N.  H.  115;  Bacon  1 

Const,  Lim.  36s.  and  cases  cited.  der.  6  Mass.   303;   Scott  v.   M 

A  slaitite  autrioriiing  the  sale  of  real  Tex.  235;  Saunders  v.  Wilson, 

estate  upon  the  petition  of  the  tile-tenant,  104;  Fowler  v.  Halbert,  4  Bibb 

in  opposition  to  the  wishes  of  the  owner  Hunt  v.  McMahan.  5  Ohio.   1 

of  tbe  fee.  when  the  latter  is  under  no  strong  v.  Jarkson.  i  Blackf.  (1 

disability,  is  unconstitutional.     Gossom  Ross   v.   Irving.   14   111.   171; 

w.  McFetran,  79  Ky.  236,  Shower.    18    Iowa,    361;    Paci 

The   legislature  cannot    extinguish   a  Pickness,   ig   Wis.   219'   Coolc 

mortgagor's  title.     Ashuelot  R.  v.  Elliot,  Lim.  386.     See  Billings  v.  Hall 

SB  H.  H.  451.  6.   Beckman  v.   Railroad,  3 

A  statute  making  a  garnishee  liable  to  Y.).    73;    Matter  of  Albany  i 

salisly  a  judgment  against  the  defendant  Wend.  (N,  V.)  149;  Matter  of  Jo 

in  case  the  garnishee  neglects  to  render  19  Wend.  (N.  V.)659;  Pittsboq 
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(i)  Searches  and  Seizures. — The  constitution  of  the  United 
States  provides  that  the  people  shall  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unreasonable  searches  and  seiz< 
ures;  and  this  guaranty  is.  repeated  in  almost  all  the  State  consti- 
tutions.* Its  main  purpose  was  to  make  sacred  the  privacy  of  the 
citizen's  dwelling  and  person  against  everything  but  process  issued 
upon  a  showing  of  legal  cause  for  invading  it.* 

(f)  Jury  Trial  {Civil). — It  is  provided  by  the  Federal  constitu> 
tion  that,  in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served.* It  is  well  settled  that  this  clause  applies  only  to  proceed- 
ings in  the  courts  of  the  United  States,  and  is  not  a  restriction  or 
limitation  upon  the  several  States,  nor  a  regulation  of  the  trial  of 
actions  in  their  courts.^     But  in  the  constitutions  of  a  majority  of 

I  Pa.  Si.  139;    Hepburn's  Case,  3  BUnd  son.  house,  papers,  and  possessions  from 

(Md.).  9;;  :>adler  v.    Langham.  34  Ata.  unreasonable      srarclies    and    seizure*. 

]ii;  Cooper  v.    Williams.  5   Ohio.  393;  Gray  v.  Kimlull,  49  Me.  399.     See  Allen 

Bnckinghain    «.   Smjlh.    lo   Obio,   397:  v.  Staples,  6  Gray  (Mass.),  491;  State  0. 

Tnmerf.  Althaos.  6  Nebr.  S4  Brennan.  35  Conn.  178;  Hibbard  v.  Pea- 

Thai  clause  of  the  constitution  nhich  pie.  4  Mich,  125, 

proiides  that  the  property  o(  no  person  Book!  And  PBpan. — It  docs  not  require 

ihall  be  taken  Cor  public  use  nilhout  just  actual  entry  upiin  premises  and  search 

mmpensatioa  has  reference  to  property  for  and  seizure  of  papers  10  con»(itute  an 

taken  by  right  of  eminent  domain,  and  unreasonable  search  and  seizure  within 

DDitn  the  colieciion  of  taxes.     Nichols  v.  the  meaning  of  the  Fourth  Amendment. 

Bridgeport,  33  Conn.  189.  A   compulsory   production   of  a   party's 

1.  Const    U.  S.  IVth  Am.;  Slimson's  private   books   and    papers,  to   be   used 

Amer.  Statute  Law.  g  71,     See  Cooley  against  himself  or  his  property  in  a  crim- 

ConsL  Lim.  399  ti  iiq.  inal  or  penal  proceeding,  or  for  a  forfeit- 

>   Weimtr  v.  Bunbury,  30  Mich,  301.  ure,  is  within  the  spirit  and  meaning  of 

The  right  lo  be  secure  against  unlawful  the  amendment.    And  il  is  equivalent  to  ■ 

searches  and  seizures  is  nut  derived  from  compulsory  production  of  papers  to  make 

Ihe  constitutions,  having  existed  long  be-  the  nou- production  of  them  a  confeesioa 

lore  them,  as  a  settled  principle  of  the  of  the  allegations  which  it  is  pretended 

totnmoQ  law.     United  Slates  v.  Crosby,  they  will  prove.     Boyd  v.  United  States, 

1  Hughes  lU.  S.  Cir,).  44S;    3  Story  on  116  U.  S.  6it>, 

il>e  Const.  §  1902;  Cooley  Const.  Urn.  XUlUry  (M«r.— The  provisiion  of  the 

303.  U,  5.  constiluiion  against  unreasonable 

ConsMlmant  of  Ooedi  Esld  In  Tlelatloa  searches  and  seizures  cannot   be  under- 

iflaw  — Ceitain  articles  which  are  treat-  stood  to  prohibit  a  search  or  seizure  made 

fdas  piuperty.  while  used  for  lawful  pur-  in  attempting  to  execute  a  military  order 

po»s.  may  be  subjects  of  forfeiture  and  authorized  by  the  conslhuiion  and  a  law 

ilcsirui^lioR  if  iheir  use  is  deemed  perni-  of  Congress,  where  the  jury  have  found 

cious  to  the  best  interests  of  the  commu-  that  the  seizure  was  proper  and  reasonn- 

niif.    And  when  attempts  to   use   such  blc,     Allen  v.  Colby,  47  N.  H.  544. 

micles  for  unlawful  purposes,  or  in  an  Tnrth  Amandmsnt  does  not  extend  to 

unlawful  manner,  are  so  concealed  that  Ihe  Stale  guvcrnments,  but  was  intended 

ordinal;  diligence  fails  to  make  such  dis-  only  for  the  legislature  and  judiciary  of 

fovery  as  enables  Ihe  law  to  declare  the  the  United  Slates.     Reed  v.  Rice,  3  J.  J. 

forfeiture,  statutes  authorizing  searches  Mnr.  (Ky.)  45. 

and  seizures  have  been  held  legitimate.  S.  Const.  U,  S.  Vlllh  Amend, 

But  the  exercise  of  this  power  must  be  4.  Twitchelli/.  Commonwealth,  7  Wall. 

properly  guarded,  that   abuses  may   be  (U.  S.)  311;  Edwards  v.  Elliot.  21  WalL 

prevenied,  and  that  a  citizen  shall  not  be  (U.  S.)  532;  Walker  v.   Sauvinel.  93  U. 

deprived  of  his  properly  without  having  S.  90;  State  v.  Keyes,  S  Vt.  57;  Common- 

m  accusation  against  him.   setting  out  wealth  v.  Whitney,  loS  Mas*.  5:  Colt  e. 

ibe  nMurc  and  charge  thereof,  and  by  the  Eves.  13  Conn   343;  Murphy  v.  People, 

judgment  of  bis  peers  and  the  law  of  ihe  3  Cow.  (N.  Y.)  Si «:,  Livingston  v.  Mayor 

:aad,  and  he  ihall  be  secure  in  his  per-  oi  New  York,  8  Wend.  (N.  Y.)  Sj ;  Lee 
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the  States  there  is  found  a  guaranty  that  the  right  of  trial  by  juiy 
shall  remain  inviolate.^  This  means  a  trial  according  to  the  course 
of  the  common  law,  and  the  same  in  substance  as  that  which  was 
in  use  when  the  constitution  was  adopted.*  But  it  secures  the 
right  only  in  cases  where  a  jury  trial  was  customarily  used,  and 
could  legally  be  claimed,  at  the  time  of  the  adoption  of  the  consti- 
tution.*     In  equity  cases,  by  the  laws  and  practice  prevailing  in  all 

V,  THlotson,  24  Wend.  (N.  Y.)  337;  Fos-  189;    Commissioners    v,    Morrison.    » 

tcr  V.  Jackson,  57  Ga.  206;   Boring  v,  Minn.  178. 

Williams,  17  Ala.  510;  Siaic  v.  Carro,  In  preserving  the  trial  by  jury   "as 

26  La.  Ann.  577;  State  v.  Anderson,  30  heretofore  used,"«  the  constitution  does 

La.  Ann.  Pt.  I.,  557;  Lake  Erie,  etc..  R.  not  interfere  with  those  tribunals  which. 

Co.  V.  Heath,  9  Ind.    558;   Whallon'v.  at  the  time  of  its  adoption,  proceeded  to 

Bancroft,  4  Minn.  109;  Huston  v.  Wads-  judgment  wthout  the  intervention  of  ^ 

worth,  5'Colo.  213.  jury.     Commissioners    v.    Seabrook,    2 

The  Seventh  Amendment  does  not  up-  Strobh.  (S.  Car.)  560;  Flint  River  Steam- 
ply  to  a  preliminary  examination  under  boat  Co.  v.  Foster,  5  Ga.  194. 
the  fugitive  slave  law,  such  a  proceeding  Not  every  case  which  is  not  a  criminal 
not  being  according  to  the  course  of  the  case  is  a  civil  one,  wherein  by  the  con 
common  law,  but  statutory.     Miller  v,  stitution  the  right  of  trial  by  jury  shall 
McQuerry,  5  McLean  (U.  S.  Cir.),  469.  remain  inviolate;  but  that  term  embraces 

This  clause  may.  in  just  sense,  be  con-  such  as  were  treated  as  civil  cases  when 

strued  to  embrace  all  suits  which  are  not  the    constitution    was   adopted.       Lake 

of  equity. or  admiralty  jurisdiction,  what-  Erie,  etc  ,  R.  Co.  i/.  Heath,  9  Ind.  558. 

ever  peculiar  form  they  may  assume  to  See    Commissioners    v.    Morrison,    22 

settle  legal  rightsi     Parsons  z'.  Bedford,  Minn.  178.     C<c?/n/anr  Plimpton  v.  Somer- 

3  Pet.  (U.  S.)  447-  set,  33  Vt.  283. 

The    provision    of    this  amendment.  An  act  of  the  legislature  clogging  the 

which  declares  that  no  fact  tried  by  a  jury  right  of  trial  by  jury  with  onerous  condi- 

shall  be  otherwise   re-examined  in  any  tions  will  not  be  pronounced  nnconsti- 

court  of  the  United  States  than  accord-  tutional  unless  it  totally  prostrates   the 

ing  to  the  rules  of  the  common  law,  ap-  right,  or  renders  it  wholly  unavailing, 

plies  to  facts  tried  by  a  jury  in  a  cause  in  Flint  River  Steamboat  Co.  v.  Foster,  $ 

a  State   court.    Justices  v.    Murray,   9  Ga.  104. 

Wall.  (U.  S.)  274.  Emiaont  IHnnain.— In  proceedings  for 

1.  Stimson's  Amer.  Stat.  Law,  §§  72,  the  condemnation  of  property  under  the 

73.  power  of  eminent  domain,  the  property 

S.  East  Kingston  v.  Towle.  48  N.  H.  owner  has  no  constitutional  right  to  a 

64;  Copp  V,   Hemriker,   55  N.   H.   179;  trial  by  jury,  unless,  as   is  the  case  in 

Murphy  v.  People,*  2  Cow.  (N.  Y.)  815;  some  States,  the  constitution  expressly 

People  V,  Fisher,  20  Barb.  (N.  Y.)  652;  gives  it.     Backus  v.  Lebanon.  11  N.  H. 

Byers  v.  Commonwealth,  42  Pa.  St.  89;  19;  Livingston  v.  Mayor  of  New  York, 

Rhines  v,  Clark,  51  Pa.  St.  96;  Howe  v,  8  Wend.  (N.  Y.)  85;  Penna.  R.  Co.  v. 

Treasurer,   37  N.  J.    L.    145;    Commis-  First  German  Congregation,  53  Pa.  Sl 

sioners  v,  Seabrook.  2  Strobh.  (S.  Car.)  445:  Scudder  v.  Trenton  Co.,  i   N.  J. 

560;  Tims  V.  State.  26  Ala.  165;  Trigally  Eq.  694;  Buffalo  Bayou  R.  Co.  tr.  Ferris, 

V.  Mayor.  6  Cold.   (Tenn.)  382;    Lake  26  Tex.  588;  Cairo,  etc..  R.  Co.  v.  Trout, 

Erie,  etc..  R.  Co.  v.  Heath,  9  Ind.  558;  32  Ark.   17;    Dronberger    v.   Reed,   ix 

Ross  V.  Irvinf!^,  14  111.  171;  Whitehurst  Ind.  420;   Hymes  v.  Aydelott,  26   Ind. 

V,  Coleen.  53  III.  247;  Stilwell  v.  Kellogg,  431;   Des  Moines  v.  Layman.  21    Iowa, 

14  Wis.  461;  Mead  v.  Walker.  17  Wis.  153:  Louisiana  Plank  Road  Co.  r.  Pick- 

189;  Whallon  v,  Bancroft,  4  Minn.  109;  ett.  25  Mo.  535;  Heyneman  v,  Blake.  19- 

Koppikus    V.    Commissioners,   16    Cal.  Cal.  579;  Kendall  v.  Post,  8  Oreg.  141. 

248.  Compare  Lamb  v.  Lane.  4  Ohio  St.  167. 

8.  People  V.  Phillips,  i  EHm.  Sel.  Cas.  Colleotloa  of  TazM. — In  the  assessment 

(N.  Y.)  386;  Harper  v.  Commissioners,  and  collection  of  taxes  the  constitutional 

23  Ga.  566;  Blanchard  e/.  Raines,  20  Fla.  provisions  relating  to  jury  trial  do  not 

467;  Trigally  v.  Memphis,  6  Cold.  (Tenn.)  apply.      Grace   v,   Newton,    135   Mass. 

382;  Kimball.  3  Kans.  414;  Ross  v,  Ir-  490;  Cocheco  Mfg.  Co.  v,  Strafford,  51 

ving.  14  III.  171;  Whitehurst  v.  Coleen,  N.  H.  455;  Harper  v,  Elberton,  23  G«. 

53  111.  247;  Mead  v.  Walker,   17  Wis.  566;  State  v.  Moss,  69  Mo.  495;  Cam- 
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the  States  (except  New  Hampshire)  before  the  adoption  of  their 
constitutions,  a  trial  by  jury  was  not   used.     The  constitutional 

provision  preserving  the  right  of  trial  by  jury  does  not  therefore 

misstoners  v,  Morrison,  22  Mian.   178;  t/.  Wise,  45  Ga.  81;  Whitehurst  v,  Co* 

Cooley  on    Taxation    (2d    Ed.),   45~50,  leen,   53   111.   247.     Com  fare  Hughes  v. 

432.  Hughes,  4  T.  B.  Mon.  (Ky.)  42. 

Claimi  against   Goyemmsnt. — In    the  A  statute  giving  to  sureties  the  right  to 

trial  of  claims  against  the  government,  recover,    by   summary    process,    money 

the  claimant  has  no  constitutional  right  to  paid  by  them  for  their  principal,  is  con* 

a  trial  by  jury;  he  can  only  establish  his  stitutional.     McCord  v.  Johnson,  6  Litt. 

claim   in   the  mode  poinied  out  by  the  (Ky.)  241. 

statute.     McElrath  v.  United  States,  102'  Sonuiuury  Prooeedings.— A  statute  au- 

U.  S.  426;  Bledsoe  v.  State,  64  N.  Car.  thorizing  summary  proceedings  bv  mo- 

392;  Pelham  v.  State.  30  Tex.  422.  tion  against  a  sheriff  and  his  sureties  for 

A  statute  authorizing  the  appointment  oflScial  misconduct,  is  not  a  violation  of 

of  a  jury  of  six  nien  to  ascertain  and  de-  the  constitutional  guaranty  of  jury  trial, 

termine,    out   of  court,    the  amount  of  Lewis  v.   Garrett,  5  How.  (Miss.)  434; 

damage  to  property  done  by  a  mob,  is  Lewis  v.  Fellows.  6  How.  (Miss.)  261. 

constitutional.     In  re  Pennsylvania  Hall,  The  legislature  may  give  a  corporation, 

5  Pa  St.  204.  created  for  the  public  benefit,  a  summary 

Contested  Eleetlons. — An  act  providing  mode  of  collecting  its  debts.     Hank  of 

for  the  final  determination  of  the  ques-  Newbern  v,  Taylor,  2  Murph.  (N.  Car.) 

tion  of  the  election  of  public  officers,  is  266. 

not  unconstitutional  in  not  giving  a  trial  Bnpplementary Proceedings. — Uponpro- 

by  jury.     Ewing  v.    Fillcy,  43  Pa.  St.  ceedings    supplementary    to    execution, 

384;  State  V.  Lewis,  51  Conn.  113;  Alii-  the  debtor  is  not  entitled'  to  a  jury  trial, 

son  V,  State,  17  Repr.  (Ga.)  393;  State  v.  Kennesaw  Mills  v.  Walker,   19  S.  Car. 

Gleason,  12  Fla.   190.     Compare  People  104. 

V.    Albany,  etc.,  R.    Co.,  57  N.   Y.  361;  An  action  by  a  judgment  creditor  to 

State   7/.    Burnett,  2  Ala.   140;   State  v.  subject  property  fraudulently  sold  to  the 

Head,  22  La.   Ann.  54;  People  v.  Ciott,  payment  of  his  judgment,  which  but  for 

16  Mich.  309.  such  fraud  would  have  been  subject  to 

Qno  Warranto. — In  a  proceeding  of  this  levy  on  execution,  is  not  a  proceeding 

character,  the  defendant  has  no  constitu-  supplementary  to  execution,  and  trial  by 

tional   right  to  a  jury  trial.     State   v,  jury  is  a  matter  of  right.     Scott  v.  In- 

Lupton,  64  Mo.  415;  s.  c,  27  Am.  Rep.  dianapolis  Wagon  Works.  48  Ind.  75. 

253;  Sute  V.  Vail,  53  Mo.  97;  State  v,  Biyoroe  Proeoedings.— In  an  action  for 

Johnson,  26  Ark.  281.     Compare  People  divorce,  or  to  annul  a  marriage,  a  trial 

V.    Albany,  etc.,  R.  Co..  57  N.  Y.  361;  by  jury  is   not  a  constitutional    right. 

State  V.  Burnett,  2  Ala.  140;  People  v.  Coffin  v.  Coffin,  55   Me.   361 ;  Leffel  v. 

Doesburg.  16  Mich.  133.  Leffel,  35  Ind.  76;  Casstdy  v.  Sullivan, 

Xandamns. — The  act  of  Congress  con-  64  Cal.  266. 

cerning  the  practice  in  Territorial  courts.  Inquisition  of  Lnnaej. — An  inquest  of 

in  recognizing  the  right  of  trial  by  jury  lunacy  by  a  board  of  commissioners  is 

in  cases  cognizable  at  common  law,  does  no  violation  of  the  constitutional  right  of 

not  include   proceedings   in   mandamus,  trial  by  jury.    Black  Hawk  Co.  cr.  Spring. 

Chumasero  v.  Potts,  2  Mont.  Ten  242.  er,    58  Iowa,  417.     See  Gaston  v.  Bab- 

Contompt  of  Court. — The  infliction  of  cock.  6  Wis.  503. 

summary  punishment  for  a  contempt  of  Dower. —  In  an  action  for  admeasure- 

court  is  not  an  infringement  of  the  con-  ment  of  dower  the  defence  was  that  the 

stitutional  guaranty  of  jury  trial.     State  plaintiff  had,  by  an  ante- nuptial  agree- 

V.  Doty,  3  Vroom  (N.  J.),  403;  Garrigus  ment.  released  her  claim  to  dower.  Held, 

V,  State.  93  Ind.  239.  that  the  deff^ndants   were  entitled  to  a 

.    Eemodias  against  Snrotias.— Sureties  on  jury  trial.     Kinne  v,  Kinne,  2  Thomp. 

certain  kinds  of  bonds,  such  as  sheriffs'  &  C.  (N.  Y.)  393.                                        / 

bonds,  writ  of  error  bonds,  and  bonds  InsoWent  Laws. — The  provision  of  the 

for  costs,  may  have  judgment  rendered  insolvent  laws  which  authorizes  the  tssu- 

against  them  on  such   bonds  without  a  ing  of  a  warrant  to  take  possession  of 

jurv  trial.     Bank  of  Columbia  v  Okely,  all  the  estate  of  the  debtor,  on  the  pett- 

4  Wheat.   (U.  S.)  235:    Gildersleeve  v,  tion  of  a  creditor,  without  a  trial  by  jury 

People,  10  Barb.  (N.  Y.)  35:  Johnston  on  the  facts  alleged  in  the  petition,  is 

V.  Atwood,  2  Stew.  (Ala.)  225;  Murray  constitutional.    O'Neil  v.  Glover,  5  Gray 

V.  Askew,  6  J.  J.  Mar.  (Ky.)  27;  Young  (Mass.),  144. 

3  C.  of  L.— 46  721 
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extend  to  such  cases,  and  the  legislature  may  provide  that  a 
in  equity  may  be  tried  by  the  court  without  the  interventit 
jury.*  But  the  legislature  cannot  convert  a  legal  right  i 
equitable  one  so  as  to  infringe  upon  the  right  of  jury  trial.* 
Compulsory  references,  in  cases  requiring  the  examinal 
long  accounts,  were  well  known  and  sanctioned  by  statu 
some  of  the  States  before  the  adoption  of  their  constitt 
such  references  may  therefore  be  authorized  by  their  legisl 
without  contravening  the  constitutional  guaranty  of  trial  by 
But  in  other  States  it  is  held  t-hat  a  compulsory  refere 
issues  of  fact  to  the  determination  of  a  single  person  is  a  vie 
of  the  constitutional  rights  of  the  parties.       A  statute  autht 

1.  Plimpton  V.  Somerset.  33  Vi.  383;         A  suit  on  a  guardian's  bond  i: 

Goodyear  v.  Providence  Rubber  Co,,  a  equitable  but  a  commun-Uw  fuii. 

Cliff.  (0.  S,  Cit.)  3Si;  Dunnellv.  Keiel-  in  a  trial  by  jurv  is  a  matter  < 

tas.  16  Abb.  Pr.  (N.  V.)  205:  McCarly  v.  Galnay  v.  Slate.  93  Ind.  161. 
Ednards,   34    How.    Pr.   (N.    Y  )   336;         Although  an  aclion  for  partili 

WynkoopK.Cooch,  «9Pa.  St.  450:  Luck-  equitable   action,   yet   under  thi 

en  V.  Wichman,  5  S.  Car.  411:  Kimball  where  issues  of  fact  are  presenlei 

V.Connor.  3  Kans.  4141  Hixoni'.  George,  plcadin|[g.  a  jury  trial  raav  bedei 

iS  Kans.  153:  Helm  v.  Huntington  Bank,  Hewlett  v.  Wood,  63  H.  Y.  75. 
9t  Ind.  44:  Hearock  v.  Hosmer.  log  III.         S.  Lee  v.  Tilloison.  34  Wend. 

345:  Coiiran  v.  Sellew.  aS  Mo.  330:  Weil  337:  s.   c.  3s   Am.   Dec.  634:  I 

K.  Kiine.49  Mo.  158:  Scilwell  v.  Kellogg,  Walker.    17    Wis.   189;    Supervi 

14  Wis.  461;  Lake  v.  Tolles,  S  Nev.  385.  Dunning.  30  Wis.  aio;  Perkins  1 

Cempare  Marston  v.   Brarketi,  9  N.  H.  57  N.  H.  55. 
336:   Ho  it  v.   Burleigh,    18  N.    H.   389-         But  a  law  compelling  a  person 

See  Belions  v.  Bellows,  $8  N.  H.  60.  irate  upon  a  claim  which  proper!; 

S.  Morris's  Appeal.  b\  Pa.  St.  375.  be  the  subject  of  an  aclion,  wit) 

In  a  suit  brought  to  foreclose  a  mort-  assent,  is  contrary  to  the  consti 

gage  there  is  no  consti laiiooal  right  to  a  provision  securing  him  a  right  i 

trial  by  jury.     Carmichael  v.  Adams,  91  according  to  the  course  of  the  ( 

Ind.  536;  Middleiown  Bank  v.   B.<char-  law.     People  v.  Haws.  37  Barb, 

ach,  46  Conn.  513;  Slilwell  v.  Kellogg,  440;   McMartin  v.  Bingham,    3; 

14  Wis.  461;  Coon.  Ins.  Co.   v.  Cross.  334. 
tS  Wis.  log.  The  legislature  has  no  power. 

Questions  concerning  trust  funds  be-  claim    is    made    by  individuaJs 

long  to  a  court  of  equity,  and  do  not  re-  municipal   corporation    for   dam. 

.quire  ajury  trial.     Sands  f.  Kimbark,  37  account  of  ihe  failure  of  the  coq 

N.  Y.  147.  to  award   a  contract  10   [hem.  ti 

The  rule  that  in  equitable  suits  a  jury  that  ihe  damages  shall  be  ascena 

will  not  t>c  called  as  a  matter  of  right,  arbitrators,  to  be  appointed  as  pn 

applies  to  an  action  alleging  the  cancella-  in  the  act.  wiiboul  requiring  tfa< 

tioo  and  delivery  of  a  note  by  mistake  of   ihc   corporation.     Baldwin    1 

and  asking  for  relief.     Weil   v.   Kume,  York.  45  Barb.  (N.  Y.)  359. 
49  Mo.  158.  4.   Bernheim  n.    Waring,  79   1 

On  petition  for  the  allowance  of  a  claim  ^b\     Smith   v.    Bryce.    17   S.  O 

against  property  in   the  hands  of  a  re-  Pfeiffei*!'.  Maltby.  38  Tex   533; 

ceiwer,  a  jury   trial  is  not  a  matter  of  Norris,  19  Cal.  140;  Graves  v.  R 

rigbl.       Kennedy   v.    Railroad.   3    Flip,  5  Mont.  556;  s.  c,  ;■  Am.  Rep. 
<U.  S.  Cir.)  704.     See  Litchfield  v.   De-         An    act   making   an    auditor's 

gendorf,  iS  N.  Y.  Supr,  Ct.  358.  prima  facit  evidence  of  the  fact 

The  constitutional  right  of  trial  by  jury  by  him.  on  the  trial  before  the 

.applie*  to  an  action  to  abate  a  nuisance  unconstiiutioiml.     King  v.   Hopi 

and    recover    the    damages    occasioned  N.  H.    334.  where    Foster,  C. 

(hereby,   although   the   complaint   in   in  "  H  the  jury  can  be  compelled 

'    "      -    '    ■    equitable    relief,  and    the  their  verdict  not  upon  the  ls«iie  I 

■    ■  ^ the    < 
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decision  u  evidence  of  its  own  correct- 
ness such  weight  as  the  legislature  choose 
10  prescribe,  the  constitutional  guaranty 
of  trial  l)y  jury  is  a  delusion."  And  see 
Plimpton  V.  Somerset.  33  Vt.  283;  Dev- 
eison  V.  Railroad,  5S  N.  H.  139. 
"■  '    ■  s  United  States  cai 


either 


t  of 


actions  to  be  tried  by  referees  upon  the  consent  of  the  parties  is 
not  repugnant  to  the  constitutional  provision  securing  trial  by 
jury.» 

Many  cases  hold  that  the  courts  have  no  authority  to  order  a 
peremptory  nonsuit  against  the  will  of  the  plaintiff;  he  has  a 
right  by  law  to  a  trial  by  jury,  and  to  have  the  case  submitted  to 
them;  he  may  agree  to  a  nonsuit,  but  cannot  be  compelled  to 
submit  to  it.'  Statutes  which  authorize  a  justice  of  the  peace, 
or  other  inferior  court, -to  decide  questions  without  a  jury,  but 
which  give  an  appeal  from  his  judgment  to  a  court  which  tries  by 
jury,  are  constitutional.' 

trial  by  jury.     Parka  v.  Boynton,  98  P». 

Iwrwtliig  •  Ttrdirt. — After  the  evi- 
dence was  in.  on  a  trial  before  a  jury, 
the  court  ordered  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court 
whether,  on  the  evidence,  the  defendant 
was  liable,  and  Chen  rendered  jud);ment 
for  ihe  defendant.  Held,  that  the  plain- 
tiff was  unlawfully  deprived  of  his  right 
to  a  trial  by  jurv.  B«vlis  v.  Insurance 
Co.,  113  U.  S.  316. 

AMWunant  of  DunmgM  by  Court.— The 
right  of  trial  by  jury  is  not  impaired  by 
a  law  giving  to  the  court  the  right  to  as- 
tess  damages  without  a  jury  in  case  of 
default,  Hopkins  v.  Ladd,  35  111.  178; 
Seeley  v.  Bridgeport.  30  Re^r.  (Conn.) 
360;  Raymond  v.  Railroad,  43  Conn. 
SI*. 

So  in  replevin,  when  platnliS  discon- 
tinues. Campbell  v.  He.id.  13  III.  133; 
Lamy  r.  Remuson,  3  New  Mex.  345. 

Che  amount  is  liquidated  by  the  act  or 
deed  of  the  parlies,  a  court  may  prnceed 
without  a  jury  to  assess  the  damages- 
Harrison  'v.  Chiles,  3  Lilt.  (Ky.)  200. 

8.  Beers  v.  Beers,  4  Conn.  535;  Stale 
V.  Brennun.  15  Conn.  37S.  Emerick  v. 
Harris.  I  Binn.  (Pa.)  416;  Biddle  v. 
wealth,  13  S.  &  R.  (Pa.t  405; 
Baltimore.  7  Md.  500;  Thom- 
as V.  tJibb,  44  Ala.  721;  Keddie  v. 
Moore.  3  Murph.  (N.  Car.)  41 ;  Wilson 
V  Simonton,  i  Hanks  (N.  Car.),  483; 
Monford  v.  Barney.  8  Yerg.  (Tenn.)  444: 
Stale  V.  Beneke.  9  Iowa,  303. 

In  several  Slates  there  is  no  constitu- 
tional rt^hl  to  trial  by  jury  when  the 
■mount  in  controversy  does  not  exceed 


trial  by  jury,  by  sending   the 
referees,    without   his   explicit  consent. 
United   Stales     v.    Rathbonc,    3    Paine 
(U.  S.  Cir).  578. 

1.  Home  las.  Co.  c.  Security  Ins.  Co., 
jjWis.  171. 

S.  Doe  V.  Grymes,  I  Pet.  (U.  S.)  469: 
D'Wolf  f.  Rabaud.  i  Pet.  (U-  S-)  476; 
Mitchell  !>.  ins.  Co..  6  Pick.  (Mass.)  117; 
Girard  v.  GeKig.  3  Binn.  (Pa.)  334; 
Widdifield  V.  Widdilield,  3  Binn.  (Pa.) 
148:  Irving  t-.  Taggart.  I  S-  &  R.  (Pa.) 
35o:  Tbweal  v.  Finch,  i  Wash.  (Va-) 
119:  Ross  !>.  Gill,  I  Wash.  (Va.)  87; 
Phillips  V.  Jordan.  3  Slew.  (Ala.)  43; 
Bacon  v.  Parker.  3  Overt.  (Tenn.)  57; 
Scruggs  V.  Btacitin.  4  Yerg,  (Tenn.)  52B. 
0>»pnTt  Pratt  v.  Hull,  13  Inhns.  (N.  Y.) 
^3^;  Siuart  v.  Simpson,  I  Wend.  (N.  Y.) 
176;  Perley  v.  Utile,  3  Me.  g?;  Brown 
p.  Ftosl,  3  Bay  (S.  Car.).  136. 

Facis  are  for  the  jury;  the  law  appli- 
cable to  them  is  for  Ihe  court:  hence 
when  Ihe  court  ordered  a  nonsuit,  on 
Ihe  ground  that,  under  the  law  ai  appli- 
cable lo  all  the  facts  of  the  case  that  a 
jury  could  have  found  from  the  evidence, 
there  was  no  liability  on  the  pan  of  the 
defen'lant.  such  order  was  held  not  10 
violate  the  conslitulional  right  of  jury 
trial.  Munn  v.  Pittsburgh,  40  Pa.  St, 
36+;  Naugatuck  R.  V.  Waierbury  Co., 
14  Coun.  46S. 

A  starute  allowing  the  judge,  on  dls- 
igreemeni  of  the  jury,  to  decide  the 
cause  is  not  unconstitutional-  Joseph  v. 
Bidwell,  aS  La.  Ann.  382. 

A  statute  which  enables  the  court  to 
make  the  record  conforiD  10  what  was 
tried  before  Ibe  jury  and  found  by  the 
verdict  does    not  infringe  the  right  of 


Stim 


.   Stat. 


La".  §  73-  Hence  an  act  which  does 
not  allow  an  appeal  to  a  jury,  from  a 
justice's  judgment  not  exceeding  that 
sum,  is  not  unconsCilulionai.  Curtis  r. 
Gill.  34  Conn.  49. 

The  adoption  of  a  State  constitution 
providing  that  the  right  of  trial  by  jury 
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The  word  "jury,"  as  used  in  the  constitutional  guaranti 
trial  by  jury,  means  a  jury  of  twelve  men.*  Trial  by  jury  m; 
waived  by  the  parties  in  all  civil  cases.* 

(d)  Ltberty  of  Conscience. — The  constitutional  guaranties  fo 
free  exercise  of  religious  profession  and  worship  without  disc 
nation  do  not  interdict  all  legislation  connected  with  religior 
do  they  avoid  legislation  tending  to  promote  religion,*     Mo 

"  shall  b«  prc«erved  inviolate"  does  not 

prohibit  the  legislature  from  increasing 

the  amount  requisiie  to  entitle  sdereaied  yrrnta  ncnr.  mat  tnis  view   cam 

party  in  an  action  before  a  justice  to  ap-  extended  to  criminal  trials.     See, 

peal  and  obtain  a  jury  trial.     Guile  f,  §  io(J)') 

Brown,  3B  Conn.  337.  An  act  nhich  prohibits  chose  wl 

A  statute  retguiring  the  appellant  from  not  lax-payers   from  serving  on 

a  magistrate's  judgment  to  give  security  conflicts  with  the   Federal   constit 

lor  the  prosecution  of  his  appeal  and  for  and  is  void.     Reece*!!.  Knott,  3 

costs,  is  not  unconstilutional  as  infring-  451. 

ingon  jury  trial.     Hapgood  i*.  Doherly,  Neither  the  right  of  trial  by  jur 

8  Gray  (.Mass.),  373.  the   prinriples  of   local  self-go ven 

The   repeal  of  a  statute  which  gave  are  infringed    by  the    Michigan   s 

suitors  in  the  supreme  court  a  second  authorizing    jurors  to    be  drawn 

trial  as  of  course  is  valid.     Matthews  v.  board  of  jury  commissioners  appi 

Tripp,  IS  R.  I.  356.  by  the   governor.     People   v.   Ha 

I.   Opinion  o(  Justices,  41   N.  H.  550;  53  Mich,  4S;  s.  c.  51  Am.  Rep.  gj 

People  V.  Justices,  74  N.  Y.  406;  People  I.   Leahy  v.    Dunlap.    6     Colo 

V.    Kennedy,    3    Parker    {N.  Y.),    312;  Flint  River  Steamboat  Co,  v.  Fos 

Dowling  V.  State.  5  Sm.  4   Mar,  (Miss,)  Ga.  194. 

664:    Work    V.   Ohio,    3   Ohio   St.    307:  A  statute  providing  that,  in  civ 

Lamb  ;>.  Lane.  4  Ohio  St.   167;  VaiiKhn  lions,  a  parly  shall  not  be  eniitlei 

V.  Scade,  30  Mo.  600;    Campau  v.   De-  trial  by  jury  unless  he  files,  wiihi 

troit,  14  Mich.  376;  May  v.  Railroad,  3  lime  prescribed,  a  notice  thai  he  d 

Wis.  319.  such  trial,   is   const iiuiionat   and 

Whenever  facts  are  to  be  found  in  any  Fosler  v.   Morse,  13a   Mass.  354; 

proceeding  in  which  a  jury  was  not  re-  41  Am,  Rep.  43S. 

quired   by  the  common   law,  a  jury  of  Jnij  7Mi. — There  is  no  valid  < 

any  number  may  be   authorized  within  lion  10  charging  a  parly  who  denu 

the  discretion  of  the  legislature.      And  jury  trial  a  reosonuble  jury  fee.     A 

»f  juries  did  not  belong  to  courts  held  by  v.  Corrislon.  7  Minn.  456. 

justices  of  the  peace,  a  law  requiring  a  A    siatute    giving    sprcial    juri 

less  number  than  twelve  to  constitute  a  cither  party,  on  motion,  by  payin 

jury  in  such  courts  would  not  be  uncon-  costs  of  the  same,  does  not  violai 

stitutional.     Work  11.  State,  i  Ohio  St.  consiituiional  right  of  trial  by  jury. 

396;  Knight  V.  Campbell,  63  Barb.  (N.  ling  i/.  Stifel  Brewing  Co.,  15  Mo. 

V!)  16.  I7S. 

A  statute  providing  that  three  fourths  The  Tennessee  act.  "  to  ux  the  1 

of  a  jury  may  find  a  verdict  ina  common-  party  with  the  jury  fees  in  all  cai 

law  action    is    unconslituiional.      Klein-  civil  suits,"   was   held    unconsiilul 

schmidi  V.  Dunphy.   I  Mont.  Ter.   118:  Ncely  v-  Slate.  4  Baxt.  (Tenn  )  174 

Opinion  ol  the  Ju<ilices,  41  N.  H.  550  Affidavit  of  DsfniM.— An  act  alli 

CompoaittDD  of  the  Jttry,— The  consti-  judgment  to   be  entered  without   i 

lulioRdI  provision  that  the  right  of  trial  on  the  failure  of  the  defendant  to  I 

by  jury  vhall  remain  inviolate  does  nol  affidavit  of  defence  within  the  spe 

necessarily  mean  trial  by  a  jury  of  Ihe  time,  does  not  violate  the  consiiiu 

vicinage.     Juries  were  originally  selected  guaranty.     Lawrence  v.   Borm,   ft 

from  the  vicinage  because,  being  so  se-  St.  23;;  Randall  v.  Weld.  S6  Pa. 'Si 

lected,  they  were   more  likely  to  know  Donic  ;',  Lockwood,  61  Ga.  393, 

about  the  matter  for  trial.     That  reason  8.  £x   fiartt  Andrews,    18    Cat 

no  longer  operates.      The  principal  rea-  See  3  Story  on  the  Const.  ^  187O 

son  for  trial  in  the  vicinage  now  is  the  Cooley  Const.  Lim.  467-47S. 

'    parties  and   witnesses.  The  Bill  of  Rights  of  New  Ham 

ler,  II  R.  I.  183.     Com-  (art,  6),  while  it  empowers  the  li 
724 
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the  States  of  the  Union  have  enacted  statutes  prohibiting  the 
transaction  of  business,  or  the  pursuit  of  ordinary  secular  avoca- 
tions, on  Sunday.  The  constitutionality  of  these  laws  is  unques- 
tioned.^ The  same  is  true  of  statutes  defining  and  punishing 
blasphemy,' 

{e)  Right  to  Obtain  Justice  -without  Purchase. — A  statute  which 
prescribes  entrance  fees  and  continuance  fees  for  suits  at  law  and 
in  equity  does  not  violate  the  constitutional  provision  that  every  ' 
citizen  "  ought  to  obtain  justice  freely  and  without  purchase,  com- 
pletely and  without  denial,  promptly  and  without  delay."  * 

And  it  is  held  that  a  statute  providing  that,  before  any  person 
claiming  title  to  land  sold  (or  taxes  can  prosecute  or  defend  a  suit 
against  the  tax-title  claimant,  he  Shall  deposit  in  court  the  amount 
of  the  purchase-money,  together  with  all  taxes  and  costs  accruing 
since  the  sale  and  the  value  of  improvements  made  by  the  pur- 
chaser, is  not  unconstitutional  under  this  provision  of  the  constitu- 

ture  to  aulhoriie  Ihe  several  towns,  par-  (Ky.)  3:  Shover  v.  State,  5  Engl,  (Ark.) 

shes.  bodies  corporate,  or  religious  so-  259;    Slates  v.  Antlergon,   30  Arlc  131; 

cieiies,  miihjn   ihe   State   to   make  ade-  McGatricb  v.  Wason,   4   Ohio   St.  566; 

quate  provision  at  their  onti  expense  for  Piqua  v.  Zimmeriin.   35   Otiio   St.   507; 

ilie  support  and   mainlcnancc  of  public  Vogelsang  v.  Stale.  9  Ind.  lis;  Eitel  v. 

Proiesiani  teachers  of  religion,  dries  not  Stale.  33   Ind.    3oi:  Slate   v.  Ambs,  ao 

directly  or  by  implicalion  forbid   the  leg-  Mo.  114;   Exparli  Andrews.  18  Cal.  678; 

islalure  10  authorize  such  tovns,  etc.,  [o  Ex  parli   Uiid.    19   Cal.   130;  t-x  /<"'' 

make  provision   for  ibe  support  of  any  Burke.  59  Cal.   6;    s.   c.  43  Am.  Rep. 

olber  religious  teachers  besides   Protcs-  231 ;  Parker  v.  Stale,  25  Am.  L.  Reg.  N. 

lants.     Hale  v.  Evcreii.  53  N.  H.  g.'  S.    73*.   and   note;    a   Bishop   Criminal 

The  courts  will  nol  compel  an  individ-  Law.  §  gs';   Cooley  Const.    Lim.  476. 

ual  to  attend  ivorshjp  in  any  place,  nor  Compart  Ex  parte  Newman.  9  Cal.  soi. 

itmain  connected  with  any  church,  nor  S.  Commonwealth    v.     Knccland,    30 

10  receive  any  one  as  his  pastor.     Feiiel  Pick.  (Mass.)  213;  People  v.  Ruggles,  S 

V.  Tmstees.  g  Kans.  S92.  Johns  (N.  Y.)  ago;  Slate  i,.  Chandler,  3 

Blbl*  in   tlu  SohooU,— A  sutuie  pro-  Harring.  (Del.)  5S3.     See  Cooley  Const. 

tiding  that  the   Bible   shall  nol  be  ex-  Lim.  473-3. 

eluded  from  Ihe  public  schools,  but  that  As  the  constitution  of  Kenincky  ex- 
no  pupil  shall  be  required  10  read  it  con-  cuses  those  from  bearing  arms  who  have 
irary  to  the  wishes  of  his  parent  or  conscientious  scruples  on  the  subject,  a 
l^uardian.  is  constitutional.  Moore  v.  fine  for  not  attending  a  mililia  muster 
Monroe,  64  Iowa,  367;  s.  c,  53  Am.  cannot  be  imposed  on  such  a  person. 
Rep.  ^44.  See  Cincinnati  v.  Minor,  33  White  v.  McBride,  4  Bibb  (Ky.l,  61. 
Ohio  Si.  21 1.  The  rejection  of  a  witness  as  incompe- 

1.  Commonwealth   v.  Coilon.  8  Gray  lent,  by  reason  ol  his  want  of  religious 

(Mass.).  488:  Neuendotff  v.   Duryea.  69  belief,  is  no  violation  of  religiotu  free- 

N.  Y.   557;  People  v.  Hoym,   30  How.  dom.     Thurston   v.   Whitney,   %  Cush. 

Pr.  (N.  Y.)  76;  Lindenmuller  i'.  People.  (Mass.)  104. 

33  Barb.  (N,  V.)  548;  Spechi  v.  Com-  ».  Perce  v.  Hallell,  13  R,  I.  363; 
monwealth.  8  Pa.  St.  313;  Common-  Willard  v.  Redwood  Co.,  23  Minn.  61. 
wealth  V.  Wolf,  3  S.  &  R.  (Pa.)  4S:  This  provision  does  not  make  nncon- 
Suie  V.  Fearson.  3  Md.  310;  Bode  v.  stttutional  an  act  which  authorizes  the 
State,  7  Gill  (Md.).  336;  Stale  v.  Wtl-  court,  for  cause  shown.  Co  require  secur- 
liams.  4  Ired.  (N.  Car.)  400:  City  Coun-  ity  for  costs  from  a  parly  suing  in  the 
cil  II.  Benjamin.  3  Strobh.  (S.  Car.)  508;.  court.  Such  an  act  is  a  proper  safe- 
Hall  V.  State.  3  Kelly  (Ga.).  18;  Ftolick-  guard  against  vexatious  prosecutions, 
'lein  V.  Mayor.  40  Ala.  735;  Gabel  v.  A  person  cannot  be  said  to  purchase 
Houston.  39  Tex.  33J:  Eisner  v.  Slate,  justice  when  he  simply  secures  his  oppo< 
30  Tei.  584;  Bohl  V.  State,  3  Tex.  App.  nent's  costs,  in  case  he  fails  in  the  suit. 
<i83;  State  f.  Bolt.  31  La.  Ann.  6631  Conley  f.  Woonsocket  Co..  11  R.  I.  147; 
Megowaa    v.    Commonwealth,   3    Met.  Gesford  v.  Critzer,  3  Gitm.  (III.)  6q8. 
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tion.*  A  constitutional  declaration  that  every  person  for  inju 
done  him  shall  have  adequate  remedy  by  due  process  of  law,  do 
not  operate  in  the  courts  to  sustain  an  action  of  which  the  legis 
ture  has  not  given  the  court  jurisdiction  ;  its  effect  is  to  devolve 
duty  upon  the  legislature  of  providing  juridical  remedies,  but  un 
these  are  prescribed  the  courts  cannot  act,* 

(/)  Right  to  Bear  Arms. — The  right  to  bear  arms  is  not  grant 
by  the  constitution,  nor  is  it  in  any  manner  dependent  upon  th 
instrument  for  its  existence.  The  Second  Amendment  means  i 
more  than  that  it  shall  not  be  infringed  by  Congress,  and  has  i 
other  effect  than  to  restrict  the  powers  of  the  national  govei 
ment.*  A  statute  prohibiting  the  carrying  of  concealed  weapo 
is  no  infringement  of  the  constitutional  right  of  the  citizen ;  it  is 
measure  of  police,  prohibiting  only  a  particular  mode  of  bearii 
arms  which  is  found  dangerous  to  the  peace  of  society,* 

(^)  Fourteenth  and  Fifteenth  Amendments. — The  Fourteen 
Amendment  prohibits  a  State  from  depriving  a  person  of  life,  11 
erty,  or  property  without  due  process  of  law,  and  from  denying 
any  person  within  its  jurisdiction  the  equal  protection  of  the  law 
but  it  adds  nothing  to  the  rights  of  one  citizen  as  against  anothi 
It  simply  furnishes  an  additional  guaranty  against  any  encroac 
ment  by  the  States  upon  the  fundamental  rights  which  belong 

1.  Craig    V.   Flanagin,   21    Ark.    jig;  Nunn  v.  Siatft,  i   Krlly  (Ga.).  243;   t 

Pope  ».  Macon,  33  Arlt.  644;    Coaii  v.  v.  Georgia,  53  Ga.  572;  Siaie  e.  Reid 

Hill.  41    Ark    149:    Smiih   v.   Smiih.   19  Ala.  6i3:   Cbatteaux   v    Siaic,    52    A 

Wi»,   615.      Campari    Rerd    V.    Tyler,  56  3S8:    Sl»le    v.    Jumel.  13   La    Ann.    31 

111.   288;   Ccinwiiy   V.   Cable,  37   l".  8z;  Enslish   v.  State.  35  Tei.  472:  Ayme 

Lassiler  v.  Lee,  68   Ala.  387:  Weller  v.  ?/.  Slate,  2  Humph.  (Tenn.)  154:  Stvite 

Si.  Paul,  5  Minn  95.  See  Dunn  i/.  Soell,  Buzzard.  4  Pike  <Ark.).  18;  Fife  v.  Sta 

74  Me.  32;  Cooley  on  Taxation  (2d  Ed.),  31   Ark  455:   Wilson   v.  Slaie.  33  Ai 

SSoeftf.  557;    Haile   v.  Stale,  3S  Ark.  564;  s. 

Tne  Irgislature  has  const i tut ional  powet  4Z  Am.  Rep.  3:  Stale  v.  Wilfonh,  74  N 

10  tax  rights  in  action,  and  to  enact  that  518;  s.  c..  41   Am.   Rep.  330.      Com^ 

an  affidavit  tbut  all  taxes  upon  a  demand  Blifs  v.  Common  wealth.  2  Lilt  (Ky.).  1 

in  Buit  have  been  paid  shall  be  filed  before  Andrens  v.  State.  3   Heisk.  (Trnn.)  i< 

the  plsintiR  is  sllowed  to  proceed  in  the  But   a   law  which   should    prohibit     1 

Muse.     Walker  f.  Whitehead,  43  Ga.  538.  wearing    «(   weapons    openly   upon    1 

Compare    Lathrop    v.   Brown,    10    Am.  person  would  be  tin  constitutional.    Nu 

Law  Reg  638.  ■v.  Stare,  i  Kelly  (Ga.).  243. 

S.  State  v.  Dubuclet,  2S  La.  Ann.  698.  WMpmi  BOt   l[Ult4rT. — "Tbe   pro 

S.  United  States  v.  Cruikshank,  gz  U.  sion  protects  only  the  right  to  keep  s« 

S,  S43;  Presseri'.  Illinois.  116  U.  S,  253;  arms  as  are  used  for  purposes  of  irar. 

Andrews  v.  Slate.  3  Heisk.  (Tenn.)  165.  distinction    (mm    those  which    are    « 

See  Cooley  Const.  Llm.  3SOi  %  %Xt}fj  on  ployed  in  quarrels  and  brawls  and  6g1 

tbe  Const.,  g$  1B96-189S.  between    maddened     individuals,     sit 

But  in  view  of  the  fact  that  all  citizens  such   only  are   properly   known   by   1 

capable  of  bearing  arms  constitute  the  name  of  arms,  and  such  onlyare  adapt 

reserved  military   force  of  the  national  to  promote  the  security  of  a  free   sia 

government,  as  well  as  in  view  of  its  In  like  manner,  the  right  to  bear  ari 
general  p&wrrs.  the  States  cannot   pro-  ,  refers  only  to  the  military  Way  of  asi 

hibitthe  pcopleiromkeepingand  bearing  them,   not  to  their  use  in   bravado  a 

arms  so  as  to  deprive  the  United  Stairs  aflray."      a     Bishop's     Crim.     Law, 

of  iheir  rightful  resource  for  maintaining  124. 

the  public  security.     Presser  ;'.  Illinois,  The  language  of  the  constitution  d( 

116  If.  S.  2S2.  not   include  dirks,   daggers,   or    boa 

4.  Wright   V.   Common  nrealth.  77   Pa.  knives.     English  v.  State.  3S  Tcz.  41 

St.  470;  Slate  V.  Speller.  86  N.'Car.  697:  Cockrum  v.  State.  24  Tex.  394. 
r26 
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tvie^  "^'tizen  as  a  member  of  society.  The  duty  of  protecting  all 
■^J|' citizens  in  the  enjoyment  of  an  equality  of  rights  was  origi- 
y|f  ^sumed  by  the  States,  and  it  still  remains  there.  The  oiSy 
^o^^tion  resting  upon  the  United  States  is  to  see  that  the  States 
ifio^*  deny  the  right.  This  the  amendment  guarantees,  but  no 
-[  ■  The  power  of  the  national  government  is  limited  to  the 
""^^ement  of  this  guaranty.*  It  does  not  require  that  the  State 
Ml  Secure  infallibility  in  the  practical  administration  of  its  laws  : 
nor  can  its  failure  to  do  so  in  any  particular  case  be  deemed  a  denial 
of  the  equal  protection  of  the  laws.*     The  prohibitory  provisions 


1.  United  Slates  v.  Cniibshank.  92  U. 
S,  SJ!  The  FourtEcmh  Amendment 
does  nol  >dd  [o  the  privileges  or  immitni- 
[iao[  ciliieng,  but  only  furnishes  addi- 
tional protection  for  the  privileges  already 
enjiing.  Thus,  it  does  not  give  women 
Uw  rgiil  to  vote  in  States  Bfhere  the 
orgipic  law  forbids  it.  Minor  v.  Hap- 
perseil,  11  Wall.  (U.  S.)  162. 
I.  Green  v.  Slate.  16  Rcpr.  (Ala.)  390, 
Iful  Protaetlon  of  th«  Lawi. — A  State 
m»y  establish  one  system  of  law  in  one 
portion    ol    its    territory,   and    another 

system  in  another,  provided  always  thai  (U,  S.  Cir.).  i4g.  See  Peopli 
k  neither  encroaches  upon  ihc  proper  40  Cal.  198. 
jurisdiclton  of  the  United  Stales,  nor  Serrlsa  on  InriM,— Any  State  statute 
abridges  (lie  privileges  and  immunities  of  which  denies  id  rolored  ci'tiicns  the  right 
citizens  of  the  United  Slates,  nor  deprives  or  privilege  of  participating  in  the  admin- 
■ny  person  of  his  riiihts  without  due  istration  of  the  laws  by  serving  on  grand 
process  of  law.  nor  denies  to  any  person  or  petit  jurtes,  because  of  their  race  or 
withinitt  jurisdiction  the  equal  protection  color,  is  a  discrimination  agalnil  tbem 
.......  which   is   forbidden    by  the   Foun< 


sense  of  the  term,  to  give  or  withhold 
consent  as  to  pert-ons  or  places,  without 
regard  to  the  competency  of  the  persons 
applying,  or  the  proptieiy  of  the  places 
selected  for  the  carrying  on  of  the  bus- 
iness. Yick  Wo  V.  Hopkins,  iiS  U.  S. 
3S6. 

An  act  providing  that  no  corporation 
shall,  directly  or  Indirectly,  In  anjr  capa- 
city, employ  any  Chinese  or  Mongolian 
laborer,  ii  void,  as  contlicling  with  ibe 
treaty  withChina  and  with  the  Foorieenth 
Amendment.  /«  rr  Parrott.  6  'Swwyer 
-   -  "-   --        "   idy, 


vi  leges 


V.  Uwis,  loi  U.  S. 
■tat*    B*cnl»tIon 

FOarteenth    Amendment    app 
cititena  of  the  United  States 
tended  to  protect  them  in  thei 
and  immunities  as  such,  against  uic  ac- 
tion as  well  of  their  own  Slate  as  of  other 
Stales  in  ittiich  ihey  may  happen  10  be. 
These  privileges  and  immunities  do  not 
consist  merely  in   being   placed   on  an 
ci]naliiy  Willi  others,  but  embrace  all  the 
lundanipniai  rights  of  a  citiien   of   the 
United  States   as   such.     One   of  these 
(nnriamemal  rights  is  the  right  to  pursue 
any  lawful  employment  in  a  lawful  man- 
ner, 01  in  other  words,  ihe  right  to  choose 
one's  own  pursuit  subject  only  to  con- 
siiiuiiiinal  regulalions  and   rcsiriclions. 
Live  Stock  Association  v.  Cre»ccnt  City 
Co..  I  Abh.  (U,  S,)  388.      Compart  IWunn 
I'-  People.  69  III,  So. 


rndment.  Slrauder  f.  West  Virginia, 
100  U.  S,  303;  Aj^rtf  Virginia.  TOO  U, 
S-  339;  Green  v.  State,  73  Ala.  26;  Com- 
monwealth V.  Johnson.  7S  Ky.  509. 

And  such  discriroinaiion  is  ground  for 
quashing  Ibe  panel  or  an  indiciment 
found  by  a  jury  so  constituted.  Green 
V.  Slate,  73  Ala.  26. 

In  Commonwealth  v.  Wright.  79  Ky. 
3Z;  s,  c  ,  43  Am.  Rep.  203,  it  was  held 
that  a  while  man  cannot  complain  of  the 
exclpsion,  by  statute,  of  negroes  from 
the  grand  jury  indicting  him.  Cempare 
Haggard  V.  Commonwealth,  79  Ky.  366. 
And  the  Nevada  jury  law.  denying  to 
Mfingolians  the  right  to  serve  as  jurors, 
was  held  constitutional  in  Stale  v.  Ah 
Chew,  16  Nev.  50;  9.  c. .  40  Am,  Rep.  468. 
A  denial  of  a  motion  made  by  a  colored 
man  in  a  State  court,  on  his  being  in- 
dicted for  murder,  that  some  portion  of 
pal  oidinance  to  regulate  the  the  jury  be  composed  of  his  own  race. 
carrying  on  of  public  laundries  within  the  was  htid  not  to  be  a  dental  of  any  right 
Ijin'tl  0'  t'le  municipality  violates  the  secured  lo  him  by  the  Federal  constitu- 
_„vi«on»  of  the  Federal  constitution,  if  lion  or  any  law.  A  mised  jury  in  a 
it conictj  upon  the  municipal  authorities  particular  case  Is  not  essential  10  the 
aibitiaiy  power,  at  their  own  will,  and  equal  protection  of  the  laws.  It  is  a  right 
wiibaui  regiud  to  discretion  in  the  legal  to  which  any  colored  man  iieatitled  t^t, 
727 
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of  the  Fourteenth  Amendment  did  not  instantly,  on  the  day 
promulgation,  vacate  all  offices  held  by  persons  within  the  cal 
of  prohibition,  and  make  all  official  acts  performed  by  them 

in  (he  selection  of  jurors    to  pass  upon  tionsl  wrong  committed   by  the 

bis  life,  liberty,  or  property,  there  Ehall  but   proceeds   ix  dirrclo  lo  declt 

be  no  ixtluiien  of  his  race  and  no  dii-  certain   act?    commilled    by   ind 

(rimimalien    against    them     because    oC  shall  be  deemed  offences.     Civil 

color.     But  that  is  a  different  thing  from  Cases.   109   U.S.   3;    United   St. 

a  right  to  have  a  jury  composed  in  part  Wa-hingcon.  4  Woods  (U   S.  Cir 

of  colored  men.     Virginia  v.  Rives,  100  Cully  v.  Railroad.  I  Hughes  (U.  i 

U.  S.  313.     See  Cavitt  v.  Swte,  15  Teit.  536,     Compart    United    States  i 

App.  190.  comer,  M   Phila.  (Pa.)  jiQ- 

Where  the   Stale  supreme   court  had  But   the  act   of  Congress  of  i 

declared  unconstitutional  a  Slate  statute  1866.  Icnonn  as  the  "Civil  Right 

discriminating  againstcolored  personsln  was  held  to  be  conslitulional  in 

Iheselectionofa  jury, and  that  theofficer  provisions,   and    10   be   an   appi 

summoning  the  jurors  should  disregard  method  of  exercising  the  power  co 

race  and  color,  it  was  held  that  a  colored  on  Congress  by  the  Thirtecnib  J 

person  prosecuted  in  the  Stale  court  sub-  menl.     United  States  v.  Rhodes, 

sequent   to   such  declaration   could   rot  (U.   S.)  38;     Ex  parte   Turner,   < 

claim,  in  advance  of  the  trial,  that  any  of  Dec.  (U.  S.)  157. 

his  equal  civil  rights  were  denied;   and  The  right  to  make  a  separatio 

hence  he  could  not  remove  Ihe  cause  to  pul>!ic   conveyance   between   whi 

the  Federal  courts  under  U.  S.  Rev.  Stat,  colored  passengers  can  be  upbe 

g  641.    Bush  V.  Kentucky,  107  U.  5.  110.  when  the  carrier  in  good  faitb  fu 

See  Neal  v.  Delaware.  103  U.  S.  370.  See  accommodations  equal  in  quality  a 

also  Djllon  on  Removal  of  Causes  (4th  venience  to  both  classes.     The  \ 

^  )'  §^  31-36.  Fed.  Repr.  843:  Logwood  f.  Raih 

Pnbllo  SeliMl  ^tam. — Under  the  recent  Fed.  Repr.  316:  Murphy  v.  ^ailr 

amendments,   the    State    legislature,   in  Fed.  Repr.  637. 

establishing  and  prescribing  regulations  ClUiauhlp — Prior  to  tbe  ado; 

for  public  schools,  cannot  exclude  colored  the     Fourteenth    Amendment,    1 

children  [rom  the  benefii  of  tbe  public-  were  not  citizens  of  any  State  noi 

school  system  on  account  of  their  color  United   States,  nor  could   they  I 

only.     A  law  providing  separate  schools  ciliiens  under  the   then   cxistinf 

for  white  and  for  colored  children  is  not  Marshall  ii.Donavan,  10  Bush  (K> 

unconstitutional.      Equality,     and      not  The  promotion  of  colored  per 

identity,  of  rights  and  privileges  is  what  ciiiienship  is  an  admission  of  thei 

is  guaranteed  to  the  citizen.     Bui  unless  the  rights  and  privileges  of  whiie< 

separate    schools    for    colored    children  in  the  same  manner  and  to  the  sa 

have  been  established,  at  the  public  ex-  tent.  They  cannot  be  distinguisbt 

pense.  giving  equal  facilities  for  educa-  other  citizens,  by  legislation,  for 

lion  as  are  afforded   by  the  schools  for  the  causes  wliich  previously  charat 

whiles,  colured  children  are  entitled   to  their  want  of  citizenship.  Burns  f 

admission  to  the  latter.     Ward  v.  Flood,  4S  Ala.  195. 

48  Cal.  36;  People  v.  Gallagher.  93  N.Y.  No  white  person  born  within  th 

43S;   s.  c  45  Am.   Rep,  233;    Cory   v.  of  the  United  Slates  and  subject  1 

Carter,4BInd  337;  C 1  ay bioo k  i..  Owens-  jurisdiction,    or    naturalized,   ow 

boro.  16  Fed.  Repr  3g7.  status  of  citizenship  to  the  recent! 

CItU  Sight*  Act,  ConitltnttonaUty  of.—  ments  to  the  Federal  Constiiuiior 

The    first    and     second    sections  of  the  Valkenburg  v.  Brown,  43  Cal.  43 

"Civil  Rights  Bill "  of  March  1,  iS?;,—  Elk  v.  Wilkins,  iia  U.S.  94;  He 

Ihe  first  section  guaranteeing  to  all  per-  v.  Detroit.  a6  Mich.  ;i. 

sons  ihe  full  and  equal  enjoyment  of  all  Corpontlou  not   CltlMai. — An 

inns,    public    conveyances,    places     of  poraled  company  is  not  a  citizen 

amusement,  etc..  and  the  second  seciioo  United  States,  nor  a  person,  will 

providing  the  punishment  for  violations  meaning  of  §  i  of  the  Fourteenth  / 

of  the  provisions  of  the  first  sectinn. —  ment.   Ins.  Co.  v.  New  Orleans,  i 

arc    unconstitutional    and    void.     They  (U.  S.  Cir.),  85. 

cannot  be  sustained  under  either  of  the  But  it  is  a  "  person"  within  the 

late  amendments   to    the    Constitution,  ing  of  Ihe  Civil  Rights  Acl.     Non 

For   the  legislation  ailempted  does  not  ern  Fenilizing  Co.  v.  Hyde  Park, 

profess  to  be  corrective  of  any  consiitu  (U.  S.  Cir.)  4&0. 
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that  day  null  and  void.*     See,  on  the  general  subject,  2  Story  on 
the  Constitution,  §§  1928-1974. 

The  Fifteenth  Amendment  does  not  confer  the  right  of  suffrage ; 
but  it  invests  citizens  of  the  United  States  with  the  right  of  exemp- 
tion from  discrimination  in  the  exercise  of  the  elective  franchise  on 
account  of  their  race,  color,  or  previous  condition  of  servitude.* 

10.  Conititiitional  Qnaraaties  in  Criminal  Cases. — ^Although  the 
earlier  amendments  to  the  Federal  constitution,  having  to  do  with 
criminal  trials,  operate  only  as  restrictions  upon  the  national  gov- 
ernment (see  next  section),  yet  the  Fourteenth  Amendment  forbids 
any  State  to  deprive  a  person  of  his  liberty  without  due  process  of 
law.'  And  the  constitutional  rights  of  persons  accused  of  crime 
are  amply  secured  by  the  organic  law  of  the  several  States,* 

(a)  Presentment  or  Indictment. — The  Fifth  Amendment  to  the 
constitution  of  the  United  States— that  "  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury" — was  not  designed  as 
a  limitation  upon  the  State  governments  in  reference  to  their  own 
citizens,  but  exclusively  as  a  restriction  on  Federal  power.*     But  a 

■bMgnution.— A   Slale   Elalule   pro     drrogali 
bibiiing  the  imerfnarriaRe  of        '  ' 
son  2iid  a  negro  is  not  in  via 
Fourteeotb    Amendmrnl    or     the    Ci 
RighuAct.   £x/<ir/^  Kinney.  3  Hughes 
(U.  S.    Cir.),    9;    i'x  parte    Francois.  3 
Woods  (U.  S.  Cir.l.  367;  Exfarie  Hobbs, 
I  Woods  (U.  S   Cir.).  537;   State  v,  Gib- 
son.  36  Incl.  389;  Lonas  ii.  Stait,  3  Heisk. 
(Ttnn.)  287.       Compare  Bums  v.    Siatc, 
^  Ala.  iq5. 

An  act  providing  agrealer  punishment 
for  adultery  between  a  while  person  and 
a  negro  than  /or  adultery  between  those 
o(  the  same  race  is  constilutional.  not 
being  a  discrimination  against  any  panic- 
nlat  race,  bui  sinply  providing  a  f«nalty 
lor  an  oSeoce  wliich  could  only  exist 
"heo  the  parties  were  of  different  races. 
Pacer.  Alabama,  106  U.  S.  sS3;  £I1is  v. 
State.  41  Ala.  525. 

L  Cesar  Griffin's  Case,  Chase's  Dec. 
{V.  S.1 368. 

a.  United  Sutea  -d.  Reese,  ga  U.  S. 
3T4.  See  United  States  v.  Rhodes,  I  Abb. 
(U.  S.)  a8:  Wood  v.  FitiRerald,  3  Oreg. 
56S:  Anthony  v.  Halderman,  7  Kans. 
50;  Cooley  Const.  Lim.  599;  3  Story  on 
ibc  Const,  g  1973. 

Constitulionalily  of  U,  S.  Rev.  SlalS. 
S  5508,  see  Ex  parleYwbioagh.  110  U. 
S.  651. 

8.  A  statute  which  provides  that  no 
convict  shall  be  discharged  from  the  Slate 
prison  until  he  bas  remained  the  full 
lerm  for  which  he  was  sentenced,  exclud- 
ing the  lime  he  may  have  been  in  soli' 


I  of  the  constitutional  provision 

in  shall  not  be  deprived  of  his 

the     liberty  without  due  process  of  law,  and 

■   ■'     is  (or  that  reason  void.     Gross  v.  Rice, 

71  Me.  341.     See  Knox  v.  Stale,  a  Baxl. 

(Tenn.)  303. 

The  Maine  statute  which  authoriics  two 
or  morffoverseers  of  the  poor,  by  a  writ- 
ing  under  their  hands,  to  commit  to  the 
workhouse  tramps  and  vagrants,  is  in 
violation  of  the  Fourteenth  Amendtnenl. 
The  ^r/art.- determination  of  two  over- 

of  law."     Portland   v.    Bangor,  65    Me. 

4.  See  Stimson's  Amer.  Slat.  Law,  §g 
iao-:50. 

B.  Twitcheiit/,  Commonwealth,  7  Wall. 
(U.  S.)  331:  State  f.  Paul,  5  R.  I.  iSj; 
State  i-.  Keeran.  5  R.  I.  497;  Stale  ». 
Shumperl,  i  S.  Car.  S5:  Stale  v.  Jackson, 
574;  Suie  I-    *     ■ 


1;  Stall 


.  Com 


Stale.  19  Ohio 
Iowa,  97;  State 


3  Kans.  350: 

St.  184;  Boyd  V.  Ell 

V.  Miilain,  3  Nev.  41  , 

InAuDtmi  Grima. — A  crime  punishable 
by  imprisonment  in  a  Stale  prison  or  pen 
itentiary,  wilh  or  without  hard  labor,  is 
■n  infamous  Crime,  within  Ihe  meaning 
of  the  Fifth  Amendment.  Mackin  v. 
United  Stales,  117  U.  S.  348;  United 
Slates  I/.  Tod.  31  Repr.  (U.  S.  Cir.)  199. 


by  pn 


risder 


r  iadici 


rales  and  regulal 


It  for  ai 


an  infamous  crime.     Territory  v.  Far: 
worth   5  Mont.  303. 
Embezzlement    is    n< 


cuted 
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similar  guaranty,  in  equivalent  language,  has  been  incorpontte< 
the  constitutions  of  nearly  all  the  States.*  The  terms  "  pr 
ment"  and  "  indictment"  are  used  in  constitutional  phraseolc 
their  common  law  sense,  and  necessarily  presuppose  and  inclutj 
action  of  a  grand  jury.*  But  it  is  well  settled  that,  as  to  r 
meanors,  the  legislature  may  make  them  punishable  either  1 
dictment  or  information.*  The  constitutional  provision  thf 
indictment  shall  fully  and  plainly,  substantially  and  formall; 
scribe  the  oflence  with  which  the  prisoner  is  charged  is  pei 
tory,  though  it  does  not  change  the  rules  of  the  common  law. 

crime.     United  Slateiv.  Reilley,  20  Fed.  in  (orm  a  criminal  proceediDg.  ii 

Repr.  46.  nature  of  a  civil  remedv.  and  be 

An  affidavit  made  solely  upon  infonna-  not  niihin  the  consiitulional  requii 

lion  derived  from   oiheis  wliose  names  oi  pre»cn[menl  or  indictment.     S 

are  not  given,  by  a  person  who  swears  Hardie.   I   Ired.  (N.   Car)  42:  Ba 

that  he  has  good  reason  to  believe,  and  Vincennes  v.  Siate:  i  Blackf.  (Ind. 

does  believe,  that  a  ceriain  person,  nam-  4.  CommoniTcalth  f.    Diavis.    ii 

ing     him.    has    committed     an    ofience  (Mass.)  438:   Stale  v.   Learned.  4 

against  the  laivs.  describing  it,  does  not  426;  Murphy  v.  Stale,  38  Miss.  637 

mecl  ibc  requirements  of  the  constilu-  BoSdanay  of  IndMmtnt. — An 

tion.     In  re  Rule  of  Court,  3  Woods  (U.  ment  wliich  fails  to  cbaige  the  cs: 

S.  Cir.).  joa.  elements  of  a  crime   is   insulSdei 

1.  Stimson's  Amer.  Slat.  Law.  §  13S.  though   its  form   is   that   preseritr 
The  Missouri  Bill  of  Rights  provides  suiuie.     Williams  v.  State,  13  Tex 

thai  oSences  shall  be  prosecuted  by  in-  395. 

dictment  or  information.     //.A/,  that  Mo.         An   act   which   authorizes   a  cri 

Rev.  Stat,  gg  2025-6,  authoriiing  prose-  prosecution  upon  a  complaint  agaii 

culions  based  on  an  informattoi^  in  the  person  in  particular,  and  not  conl 

form  of  an  affidavit  of  a  private  per«>n,  a  charge  of  the  subsuntive  facts 

are  unconstitutional.     Slate  v.   Briscoe,  sary  to  constitute  the  offence,  is  t 

80  Mo.  643.  Btituiional.     Greene   v.   Briggs,  i 

Neithcrthe  provision  of  the  WUconsin  (U.  S.  Cir.)  311. 
constiiulion  that  no  person  shall  be  held         A   statute    providing   that,   to   i 

toanswerfor  acriminal  oBence  '"without  ments  for  conspiracy,  the  particul 

due  process  of  law."  nor  the  Fourteenth  ony  designed  to  be  committed  nei 

Amendment,  has  the  effect  to  prevent  the  be   alleged,  is  unconstiiuiionaL 

State  from  punishing  felonies  by  criminal  v.  State,  79  Ind.  19S. 
information,  without  presentment  or  in-         But  an  act  providing  thai  "in 

dictment   by  a  grand  jury.     Rowan   v.  dicinieni  For  murder  it  shall  not  b 

Stale.  30  Wis.  isg.  essary  to  set  forth  the  manner  in 

A  statute  which  directs  that  jrhen  the  or  the  means  by  which  ihp  death  1 

accused  is  indicted  under  a  wrong  name,  deceased  was  caused  "  is  not  nncoi 

and  he  gives  his  true  name  when  ar-  tional.  State  v.  Schnelle,  34  W.  W; 
raigned.  it  shall  be  entered  on  ibe  minutes         An  act  providing  thai  any  pers< 

and   the   prisoner  tried   under   his   true  dieted  for  a  felony  and  acquitted  0 

name,  is  not  unconstitutional.     People  v.  of   the  offence   charged,  and    con 

Kelly.  6Ca1.  310.  of  the  residue,  may  be  adjudged 

2.  Eason  v.  State,  6  Engl.  (Ark.)  4S1.  of    the    offence    (if    any)   substai 
See  a  Story  on  the  Const,  §  1784.  chai^jed  in  the  residue  of  the  indict 

3.  State  u   Eberl,  40  Mo.  1S6;  King  f.  is   valid.     Commonwealth   v.    Lan 
State.  17  Fla.  1S3.  Gray  (Mass  ).  11. 

Aslaiuleielating  to  juvenileoffenders.         A  statute  purporting  to  make  1 

and  purporting  10  give  10  inferior  tribu-  fence  of  ihefl  include  the  incomj 

nals  jurisdiction  of  offences   punishable  offence  of  embeiilement  is  unco 

by  infamous  punishment,  is  unconstilu-  linnal  and  Void;  and  notwitbslandi 

tional.      Commonwealth    v.    Horregan,  provisions  of  the  code,  a  convicti 

117  Mass.  450.  embezilemenl  cannot  be  had  upon 

Qno  Warranto. — An  information  in  the  dictment  for  theft.     Huntsman  v. 

nature  o(  a  ^110  warranto,  brought  to  try  12  TeK,  App.  619  (overruling  Wbil 

the  right  to  an  office  or  franchise,  though  t'.  State.  1 1  Tex.  App.  414). 
730 
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Ciladul  Gum. 


{S)  Triai  by /urj'.—The  Sixth  Amendment  to  the  Federal  Con- 
stitution, securing  the  right  of  trial  by  jury  in  criminal  cases,  doe* 
not  restrict  the  State  governments,  but  only  applies  to  the  Federal 
government  and  its  officers.^  The  constitutional  guaranties  in  the 
various  States,  that  the  right  of  trial  by  jury  shall  be  preserved,  or 
shall  remain  inviolate,  refer  to  the  right  as  it  existed  at  the  adop- 
tion of  the  constitution.*  Where  the  right  of  trial  by  jury  is  se- 
cured by  the  fundamental  law,  it  invariably  means  a  jury  of  twelve 
men,  unless  expressly  otherwise  indicated.'  It  is  also  the  consti- 
tDtional  right  of  the  accused  to  be  tried  by  an  impartial  jury.  But 
an  act  allowing  the  court  to  admit  a  juror  as  competent  although 
he  has  formed  and  expressed  an  opinion  of  the  guilt  or  innocence 
of  the  accused,  if  tbc  court  is  satisfied  that  he  will  render  an  im- 
partial verdict,  is  no  virfation  of  this  right.*     Further,  the  trial 


AsubscaotialstatemcQIof  tbc  offence, 
iiaa  iadiclmeni  for  a  misdemeanor,  or 

ccnaioiy  to  a  common  intent,  is  all  ihA 
It  required.    Gallagher  v.  Stale,  36  Wis. 


iDe  power  given  t 
piaiih  by  fine  is  no 
lioniofibe  Federal  CI 
jury  [  ■ 

(MO 


1  V.   Brown,  6  Shep. 


Upon  ibe  general  Subject  of   trial    by     348. 
I'H   in   criminal    cases,    see    Cooley  s         A   stat 
CoBSL  Urn.  3og  e/  i4q.;  1  Story  on  the     shall  sit  a 


serve  as  grand  jurors,  and  that  not  more 
than  seventeen  nor  less  than  fifteen  per- 
sons shall  be  snom  on  any  grand  jury,  is 
conslilutional.       Brucker   w.    StUe,    16- 

Wis.  333. 

4.  Cooper  V.  Slate,  16  Ohio  Sl  jaS; 
McHugh  V.  State.  41  Ohio  St.  154; 
Palmer  v.  Suie,  42  Ohio  St.  596.  See 
Eason  V.  Stale,  6  Baxt.  (Tenn  il466. 

A  stdtuie  prohibiting  exceptions  to  the 
rulintts  of  inferior  courls.  in  refusing  to 
set  aside  an  indiclmeni  for  a  defect  in 
the  formation  of  the  grand  jury,  is  uncon- 
stitutional.' The  legislature  may  pre- 
scribe the  time  and  manner  of  determining 
^objections  to  the  qualifications  of  jurors. 
but  it  cannot  lake  away  the  righi  ot 
objecting.     Palmore   v.    State,   39  Ark. 


roviding   that   no    p«rsoD 

,  iror  in  a  capital  case  who 

779-1781.     See  an  article  on  has  opinions  which  would  preclude  him 

me   Kight   of    Trial    by    Jury,"    in    5  from  returning  a  verdict  of  guilty  or  fix- 

Ciirriiial    Law    Mag.    771.       Sec    also  ing  the  punishment  at  death  is  conslitu- 

Riihop  CD  Criminal  Procedure.  tional.     Greenley  t'.  State,  60  Ind.  141. 

i.  Slater  McClear,  11  Nev.  39.  The  right  to  an  impartial  jury  is  one 

Tbe  phrase  "  trial  by  jury."  as  used  in  thai  belongs  10  the  government  as  well 
itK  New  York  constitution,  refers  as  as  the  accused.  Jewell  v.  Common- 
•ell  (o  all  other  incidents  ot  the  trial  as  wealth.  72  Pa.  St.  94. 
■utile  number  of  men  necessary  10  con-  The  defendant  was  tried  by  a  jury  of 
«iwic  the  jury.  The  trial  must  be  upon  Menicans,  who  did  not  understand  Eng- 
i»diciment  or  presentmeni  of  a  grand  lish,  and  the  proceedings  were  all  inter- 
ior;, lad  in  a  court  of  record  with  com-  preted  to  them.  ///U,  no  violation  of 
raon-liB  jurisdiction.  People  v.  Fisher,  the  conslilulional  right  of  trial  by  jury. 
10  Barb.  IK.  Y.)  653.  Territory  v.  Romine.  2  New  Mcx.  114. 

1.  Work   s.   Bute,    3   Ohio    St.   396;  ChallsngM    to    Jarar*.— States    which 

Uncemi  ».  People.  18  N.  Y.  isB;  Brown  limit  and  restrict  the  number  ot  peremp- 

'■  Suie,   S   Blackf,   (Ind.)   561;  Hill  v.  (ory  challenges  to  be  allowed  to  the  de~ 

™ple,  16  Mich.  351 :  People  v.  Kennedy,  fendant  are  not  unconstitutional.      Dow- 

s  Park.  (N.  Y  )  312;  May  v.  Railroad.  3  ling  v.  Siate,  5  Sm.  &  Mar   (Miss.)  664. 

Wis.  ari);  Slate  v.  Cox.  3  Engl.  (Ark)  Neither  are  slaiutes  which  allow  per- 

<36;  People  i>.  O'Neil,  4B  Cal.  357.     See  em ptory  challenges   to  the  prosecution. 

Slue  V.  Starling,  15  Rich.  (S.  Car.)  120.  Walter  ;■.  People.  33  N.  Y.  147;  Jones  i/> 

A  iiatulc  which  provides  for  the  draw-  Stale,  i  Ga.  610;  Hudgins  v.  State,  3  Ga. 

iDgof  the  names  of  seventeen  persons  to  173;  Warren  v.  Commonwealth,  37  Pa.. 
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must  be  speedy.  By  a  speedy  trial  is  intended  a  trial  co 
according  to  fixed  rules,  regulations,  and  proceedings  of  1 
from  vexatious,  capricious,  and  oppressive  delays  manufact 
the  ministers  of  justice.*  Whether  or  not  it  is  expressly  f 
in  the  constitution  that  in  criminal  actions  the  accused  sh 
the  right  to  be  tried  by  a  jury  of  the  vicinage,  still  it  is  inc 

the  right  to  a  jury  trial  when  such  right  is  secured  in 
terms.'     The  constitutional  guaranty  of  jury  trial  in  crimii 

St.4S;  [ianietlv.  Commoawealih,  4aPa.  was  commiUed,   in   its  enfon 

St.  463.  cases  arising  aader  Sut«  laws 

1.  Stewart  v.  State.  S  Engl.  (Ark.)  720;  mailer   wiibin    the    jurisdicUo 

Niion   V.    State,  10   Miss,   497;   United  Federal  cuurti.      Gni  w.  Slaw 

States  V.  Fox,  3  Mont.  513.  (U.  S.)  35. 

The  circuit   court  was  adjourned  be-  A  statute  providing  that  offei 

cause  of  bad  weather,   backwardness  in  milted  within  one  hundred  ra 

gathering  the  crops,  and  a  belief  that  the  dividing  line  between  two  coui 

public  interests  would  be  best  served  by  be  prosecuted  in  either  counijr, 

such  adjournment.      A  prisoner  confined  infringe  the  constitutional   pro' 

under  an  indictment  (ormurder  demanded  trial  in  the  county  where  the  c 

a   trial,  and    upon    refusal  and  adjourn-  committed.     State  i;.  Robinson, 

men t.  applied  upon  Aaieas  rorfrnj  \o  the  447;  Stale  v.  Stewart  60  Wis. 

.chancery  court  to  be  set  at  liberty.     The  50  Am.  Rep.  3S8.      Campan  Bi 

chancellor  refused  10  discharge  him,  but  People,    Iio    III.   ag;    Slate   w. 

-admitted  him  to  bail,  although  ordinarily  West  Va.  782;  e.  c,  45  Am.  Re 

lie  would  not  have  been  entitled  lo  bail  An  art  authoriting  ihc  trial  ol 

il  was  held  that,  although  the  adjourn-  guilly  of  larceny  in  the  Stale, 

ment  without  affording  the  prisoner  an  of  any  vessel  in  the  Course  of 

opportunity  for  trial  was  objectionable,  to  be  had  in  any  county  throu 

jrel  that  his  rights  had  been  preserved  by  such  vessel  shall  pa-^s.  or  at  w 

the  action  of   the  chancellor.     Ex  partt  voyage  shall  terminate,  is  cons 

Caples.  5S  Miss,  3sB,  Steerman  v.  Stale,   10  Mo.   50 

ContlnniiDew. ^A   statute   giving   trial  v.  Hulsc.    3   Hill  (N.  Y.)  309; 

judges  discretionary  power  to  refuse  con-  Cameron,  z  Chand.  (Wis  )  173. 

tinuances  in   Criminal  cases   neither  de-  Where  an  offence  against  tl 

prives  the  citizen  of  compulsory  process  States  is  comniiiled  on  the  big) 

/or  his  witnesses  nor  o(   the  right  of  trial  olTcndcr   must    be    tried    in    5i 

by  jury.      Lillard  v.  State,  17  Tex.  App.  where    he    was    first    apprebt 

114.     Sec  Venters  i>.  Stale.  20  Cent.  Law  biought    into    legal   custody. 

Jour.  493:  I  Tex.  Ct.  Repr.  90.  Stales  v.  Bird,  I  Sprague  (U. 

Publ'c  excitement  alone  is  not  a  suffi-  399;     United    States    v.    Thoi 

cieni  ground    for  the   conlinuancc   of   a  Sumn.  (U.  S.  Cir.)  168. 

criminal  case.     Brinkley  v.  Stale.  54  Ga.  Jury  of  Um  Tldttagv.^The  1 

yji\  Thomas  i'.  State.  1^  Ga.  187.     Sec  jury  of   ihe   vicinage   imports 

John  V.  State,  I  Head  (Tenn.).  49.  only  the  Iraveise  jury  trying  a 

3.  Swart  V.  Kimball.  44  Mich.  443.  the  grand  jury  indicting  him,  si 

naos  of  Trial. — An  offence  against  the  the  vicinage  or  neighborhood. 

United  Slates,  committed  within  the  ter-  v.  People.  8g  III.  90. 

ritorial  jurisdiction  thereof,  must  betried  But  this  provision  applies  ti 

in  the  State  and  district  where  commiiled.  only,  and  noi  lo  a  convicted  feic 

United  Stales  v.  Bird,  I  Spraguc  (U.  S.  out  a  lerm  of  imprisonment  in 

DisL).  399.  teniiary.     Ruffin  t;.  State,  at  G 

The  conslitulional    requirement    that  790. 

"the  district  shall  have  been  previously  Chkog*  of  Tenat. — When  a 

ascertained  by  law"  means  thai  it  shall  right  to  be  tried  in  the  county  1 

be  so  ascertained  before  the  commission  offence  was  rommittcd  is  secnr 

of  the  offence  for  which  a  parly  is  held  by  the  constitution,  he  cannot  ii 

for  trial  in  such  district.     United  Sutes  be  deprived  of  that  right  eKO 

V.  Maxon.  5  Blalch.  (U.  S.  Cir.)  3&0  own  consent  in  open  court.    W 

A  provision   in   a   Siaie   constitution,  is  a  change   of   venue  Ihe  rc< 

securing  10  criminals  a  public  trial  wiihin  show  that  the  prisoner  applied 

tbe  couoiy  or  district  where  the  offence  change  and  the  reasons  assigiiei 
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includes  the  right  to  have  the  deliberatioils  of  the  jury  continuedr 
when  once  they  have  begun  the  trial  and  heard  any  evidence,  untiT 
ihe  occurrence  of  a  sufBcient  legal  reason  for  their  discharge,  and 
the  chance  of  a  verdict  of  acquittal  at  their  hands  during  alt  that 
time;  and  hence  the  unauthorized  discharge  of  the  jury  is  equivalent 
to  an  acquittal.*  And  if  the  legislature  cannot  take  away  the 
light  of  trial  by  jury,  neither  can  it  impose  such  impediments  as 
unreasonably  to  impair  it,  in  criminal  prosecutions.*  A  statute 
which  authorizes  a  criminal  trial  without  jury  in  the  first  instance, 
but  gives  the  defendant  an  unqualified  and  unfettered  right  of 
appeal  and  a  trial  by  jury  in  the  appellate  court,  is  not  unconstitu- 
tional.' 

In  most  of  the  States  it  is  held  that  the  constitutional  guaranty 
of  trial  by  jury  was  not  intended  to  apply  to  the  prosecution  of 
minor  and  trivial  offences,  such  as  breaches  of  police  regulations,, 
disorderly  conduct,  vagrancy,  disturbing  religious  meetings,  and 
ordinary  breaches  of  the  peace.*  Nor  does  it  apply  to  offences- 
created  by  statute  since  the  adoption  of  the  constitution,  except  in 
the  specified  cases."  It  seems  that,  in  criminal  cases,  a  trial  by 
jury  cannot  be  waived  by  the  defendant ;  the  court  has  no  jurisdic- 
tion unless  aided  by  a  jury." 


Sute  V.  Demon,  6  Cold.  (Tenn.)  539; 
Whttler  p.  Slate,  84  Wis.  5a:  Ei  parte 
Ri»crs.  40  Ala.  71a.  Compare  People  v. 
Long  Island  R.  Co..  4  Parker  (N.  Y.), 
150.  People  V.  Baker,  3  Park.  (N.  Y.), 
181;  People  V.  Webb.  1  Hill  (N.  Y,),  179; 
Siaic:>.  Miller.  15  Minn.  344-  SeeSmiLh 
r.  Judge,  17  Cai.  547;  Wheeler  v.  Stale, 
43  G-.  307. 

It  is  Ihe  nf(t)t  of  Ihe  piosecution,  as 
well  u  of  the  defendant,  to  have  the  trial 
latt  place  in  the  ciiunly  where  the  crime 
"u  commiiled,  and  when  Ihe  accused 
ipplies  in  change  the  venue,  he  must 
mike  a  clear  case  that  by  reason  of  pop- 
ubr  passion  or  prejudice  he  cannot  have 
ifair  and  impartial  trial  in  that  counly. 
Pn>p1e  V.  Sammis.  3  Hun  (K.  Y.),  560. 

A  statute  which  requires  a  defendant, 
liicr  change  of  venue,  to  be  tried  on  a 
(cnilied  copf  of  the  indictment,  does  not 
impair  any  of  bis  constitutional  rights. 
Bruilelt  V.  State,  31  Ala.  376. 

1.  McCauley  v.  Slate,  a6  Ala.  135; 
Grant  c.  People,  4  Park.  (N.  Y.)  5*7; 
Geiger  v.  State.  25  Ga,  667.  Compare 
Price  V.  Stole,  36  Miss.  531. 

I.  Saco  V.  Wentworlb,   37   Me.    165; 
Greene  v.  Briggs,   I   CurL  (U.  S.  Cir.) 
lu.    See  Stale  v.  Wright,  13  Mo.  243. 
\.  Jones  V.   Robbins.  8  Gray  (Mass.), 

)lq;  Emporia  :;.  Volmer,  13  Kans.  633. 
«  Siale  v.  Conlin.   i   Williams  (Vt.>, 

3IB-.  In  n  Dougherty,  i  Williams  (Vl.). 

»V.  People  p.  Webb.   16  Hun  (N.  Y,), 

4>;  Daffy  ,.  People,  1  Hill  (N.  Y.J,  355; 


People  V.  Justices,  74  N.  Y.  406;  Byers 
V.  Commonwealth,  42  Pa.  St.  89:  Jn  re 
Glenn.  54  Md.  572;  Commissioners  v. 
Harris,  7  Jones  (N.  Car.),  aSl;  Slate  v. 
Gutierrez,  15  La.  Ann.190:  Staief.  Nobl«,. 
20  La.  Ann,  325;  Monroe  b.  Meuer.3sLa, 
Ann.  1192:  Trigally  v.  Memphis,  6  Cold. 
(Tenn.).  3S3:  Inwood  v.  State.  42  Ohio 
St.  l36;  Stale  v.  McCory,  3  Blackf.  (Ind.). 
S;  State  T).  Benickc,  9  Iowa,  203:  Bryan- 
V.  State,  4  Iowa,  349;  Ex  parti  Ah  Peeo, 
51  Cal,  aSo, 

An  act  providing  that  keepers  of  houses 
of  ill  fame  may  be  punished  summarily 
as  disorderly  persons  is  unconstiiuiionol 
and  voiil:  the  offence  being  indiciabte  at 
common  law.  Ihe  accused  has  the  right 
of  trial  by  jury.  Warren  v.  People,  5 
Park,  (N,  Y.)  544- 

A  jury  in  a  police  magistrate's  court 
does  not  fall  under  [he  constitutional 
provision  for  trial  by  jury,  and  any  num- 
ber of  jurors  that  ijie  legislalurc  may 
deem  proper  to  fix  may  compose  the  jury. 
State  V.  Gutierrez,  15  La.  Ann.  190. 

For  a  coniempi  of  court  the  party  may 
be  committed  10  prison  wiihoni  a  jury- 
trial.  Ex  parte  Ola.cc.  13  Iowa,  208. 
0.  Timsv.  Slate.  26  Ata.  165. 
e.  Suie  V.  Carman,  17  Repr  (Iowa) 
711;  Stale  !■.  Siewart,  17  Repr.  (N.  Car.y 
725;  Brimmingstool  v.  People,  t  Mich. 
N,  P.  a6o:  Slate  v.  Lorkwood.  43  Wis 
403;  State  V.  Davis.  66  Mo.  684;  Wiltiams 
V.  Slate,  la  Ohio  St.  403:  Tyra  v.  Com- 
monwealth,  3    Met.   (Ky.)   i;   Sute    v. 
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Under  a  constitutional  guaranty  that  in  all  crimiaal  prosecutions 
tbe  accused  shall  have  a  right  to  compulsory  process  for  obtaining 
witnesses  in  his  favor,  he  cannot  claim  froni  the  State  payment  of 
the  fees  of  the  witnesses  summoned  in  the  defence.*  His  consti- 
tutional right  "  to  be  heard  in  person  and  by  counsel "  means  only 
a  hearing  upon  the  facts  duly  presented  in  evidence,** 

{d)  Right  lo  be  Present  at  Trial. — In  cases  of  felony,  where  the 
prisoner's  life  or  liberty  is  in  peril,  he  has  the  right  to  be  present, 
and  must  be  present,  during  the  whole  of  the  trial,  and  until  the 
final  judgment.  If  he  is  absent,  there  is  a  want  of  jurisdiction  over 
the  person,  and  the  court  cannot  proceed  with  the  trial,  or  receive 
the  verdict,  or  pronounce  judgment.'  And  the  record  must 
affirmatively  show  that  the  accused  was  personally  present.       But 

IiUnMif DeMMMiWitntM.— Thead-  vercHcc  and   [he  judgment   [hereon   are 

million  oi  testimony  in  a  criminal  (rial  void.     Stenart  7'.  Suic.  7  Cold.  (Tenn.) 

before  a  jury  lo  prove  wha[  a  deceased  33S:  Slate  v.  Bray,  67  N.  Car.  3B3;  Sutc 

wiiness  ie»[ified  at  the   preliminary  ex-  v.  Ford,  30  La.  Ann.  311;  State  v.  Jobn- 

aminaiion  of  ihe  accused  before  a  magis-  son,  35  La.  Ann.  208. 

iriie,  is  constituiiooal.     Commonwealth  The  absence  of  the  defendan[  from  the 

D.  Richards,  18  Pick,  (Mass.)  434;  -Slate  court-room  during  the  argument  of  coun- 

V.  Herman.  37  Mo.  130.     See  also  Stale  scl  to  the  jury,   the  trial  being  for  an 

>.  Frederic,  6q  He.  400;  Slate  v.  Poison,  offence  not  capital,  is  not  ground  for  a 

19  la«a.  133.  new  irial  unless  it  clearly  appears  that  he 

Sylif  Dwiaratlau. — The  admission  of  was  prejudiced  thereby.     Slate   v.  Pay- 

djing  declarations  as  evidence  in  a  mur-  tor,  89  N   Car.  539. 

der  trial  ii  not  repugnant  10  the  consii-  A  motion  for  a  new  trial  upon  an  in- 
nuional  provision  giving  ihe  accused  ibe  dictinent,  after  verdict  and  before  sea- 
right  10  be  confronted  with  the  witnesses  lence,  may  be  made  in  the  absence  of  the 
against  him.  Green  !>.  Slate.  66  Ala.  40;  defendant.  Territory  v.  Chenowilh.  19 
I.e.,  41  Atn.  Rep  744:  Robbins  v.  Slate,  Repr.  (New  Mei.)347;  i  Bishop's  Criro. 
i  Ohio  St.  131;  Walsion  v.  Common-  Proc.  §  376. 
weahli.  t6  B.  Mon.  (Ky.)  ij.  He  need  not  be  present  at  proceedings 

DOBOHMitaiy  EvldniM. — This  provision  touching  change  of  venue.     Siaie  v.  El- 

of  Ihe  ciinstitulion  does  not  apply  to  the  kins.   63   Mo.    159.     Compart  Ex  parte 

proof  of  (acts  in  their  nature  documentary  Bryan,  44  Ala.  404. 

and  nhich  can  only  be   proved   by  the  Nor  when  the  jury,  in  charge  of  an 

ori(^nal  or  by  a  copy  officially  aulhenti-  officer,  are  sent  to  visit  the  scene  of  ihe 
"       '         '       ----■■--■--■-        slaie  V.  Adams,  20  Kan*. 
3lt. 

PrUonar  UOk. — Where  a  defendant  is 

taken  sick  during  his  trial  on  a.  charge  of 

I.)  felony,  and  is  too  unwell  10  be  present  in 

]]i.  court  at  every   stage   of    the   trial,  the 

A  wimesB  was  fully  cross-examined  by  cause  should  either  be  temporarily  con- 

Ihr  prisoner's  counsel,  and  then  permis-  tinned  10  await  his  convalescence,  or  a 

lion  was  refused  Cor  [he  prisoner  to  ei-  juror  withdrawn  and  the  rase  continued, 

amine  him  himseU.     Held,  that  this  was  Brown  v.  Sute.  38  Tex.  482. 

aa  violation  of  the  constitutional  right  of  PriMner  Unriily.— Where   a   prisoner, 

defence  by  himself,  his  counsel,  or  both,  on  trial  for  perjury,  was  so  disorderly  in 

Robeiti  V.  St  itc,  14  Ga.  iS.  his  conduct  that  it  became  necessary  to 

S.  Cooley  Const.  Lim.  319;  Andrews  remove  him  from  the  covrt-room  during 

V.  State,  3  Sneed  (Tenn.).  550;  Jacobs  v.  a  portion  of  the  trial,  aller  the  jury  had 

Cone.  5  S.  &  R.  (Pa.)  3351  Witt  v.  State,  been  impanelled.  keU.  on  a  motion   in 

S  Cold   (Tenn.)  11;  State  v.  Alman.  64  arrest  of  judgment  and  for  a  new  trial, 

H.  Ctr.  364:  Gladden  f.  Stale.  13  Fla.  thai   no  error  was   cnmmitte'l.     United 

577:  Maurer  v.  People,  43  N.  Y.  i.  Sutes  v.  Davis,  6  Blatchf.  (U.  S.  Cir.) 

Where  a   prisoner   who   is  convicted  464. 

of  a  felony   is    not    present    in    court  4.  State  v.  Jones.  61  Mo.  331;  SUte  c 

wben  the  jury  return  their  verdict,  such  Johnson,  35  La.  Ann.  906. 
735 
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a  charge  of  a  mere  misdemeanor  or  breach  of  a  municipa 
nance  may  be  tried  in  the  absence  of  the  accused  person  if  1 
legally  arrested.* 

{e)  Cruel  and  Unusual  Punishments. — ^The  provision  of  the  F 
constitution  which  forbids  the  imposition  of  cruel  and  m 
punishments  does  not  apply  to  the  States,  but  to  national  1 
tion."  While  no  person  can  be  twice  lawfully  punished  fi 
same  offence,  yet  he  may  be  twice  lawfully  punished  for  th< 
act,  when  it  is  of  such  a  character  as  to  constitute  two  distil 
fences.* 

(/)  Ex  Post  Facto  Laws. — By  the  provisions  of  the  Feden 
stitution  the  passage  of  any  ex  post  facto  law  is  expressly  prohi 
both  to  the  Federal  Congress  and  to  the  legislatures  of  the  s 
States.^  The  term  is  a  technical  one,  and  relates  only  to 
and  criminal  proceedings  which  impose  punishments  or  forfe 
and  not  to  civil  proceedings  which  affect  private  rights  rt 
lively.*     Acts  regulating  criminal  procedure  do  not  general! 

1.  Bloom iniclon  v.  Heiland.  6?  III.  ^78.  called  punitive  damaf^s  bjr  waf 

Cempari  Slacovitch  v.  Sulc.  46  AIa.  227.  tinciion   froin   pecuniary   datna^ 

%.   Pervear  f.  Commonwealth.  $  Wall,  10  characterize   ihem   as   a   puni 

<U.S.)47Si  Commonwealihi'.  Hiicbiag*.  /or  the  wrong  done   V)  the   ind 

J  Gray  (Mass.),  4S2.  Hence  sach  damages  can  in  no  jw 

Whipping  is  not  a  "  crael  or  unusual  be  said  10  be   in   conQicI  with   t 

punishment."      Foolc  v.  Suic,   59  Md.  siiiulional     or    common  [aw    in 

364;   Garcia  v.   Territory,  1   New  Mex.  against   inflicting   iwo   punishme 

415.     On    the  general  [opic,  sec  Coolcy  the  same  oflencE,  although  (he 

Const.  Lim.  328-330;  Barter  v.  People,  am  is  liable  to   a  criminal   pros 

3  Cow.  (N.  Y  )  686j    Dane   v.   People,  for   the   act   on   account    of   whi 

5    Parli.   (N.    Y.)  364;    a  Story  on   the  damages    are    given.      HcndricI 

Const,  gg  1903-4.  Kingsbury,  31  Iowa,379;  Chilesv. 

A.  obtained  three  dollars  hf  false  pre-  2  Melc.  (Ky.)  146. 
tences.  was  convicted,  and  sentenced  to         4.   Const.  U.  S.  art.  i.  §§  9,  ic 

the   penitentiary  for    two   years.      The  son's  Amer.  Slat.  Law.  %  143. 
statule   under  which   the   sentence  was         On  the  general  subject  of  txfi 

impo<ied  named  two  years  as  the  min-  taws,  see  Black  on  Conslilullon 

imum  term  of  imprisonment  and   omit-  hibitions.  gg  323-247:    Coolcy's 

led   to  name   any  maximum    term.     It  Lim.   264-273:   3   Siory   on   the 

was  held  that  the  argument  that  A.  might  |6  1344-6:  also  an  article  in  j  Cri 

have   been   sentenced   to   imprisonment  Hag.  335. 

for    life,   and   that  such   a   punishment         S.  Watson   w.   Mercer,  S   Pet. 

would   have   been    cruel    and   unusual,  SS;  Baltimore  A  Susquehanna  R 

within  the  constitutional   inhibition,  af-  Nesbit.  10  How.  (U.  S.)  395;  C> 

forded  no  ground  for  interference  with  v.   Pennsylvania,  17  How.  (U. 

the    sentence    imposed.     Stale    v.  Wil-  Locke  v.  New  Orleans,  4  Wall. 

liarn^.  77  Mo.  310.  172;  Locke  v.  Dane,  9  Mass.  360: 

Where  a  general  act  prescribed  a  cer-  port  v.  Habbell.  5  Conn.  140: 

tain  punishment  (or  a  particular  crime,  Van   Kleeck.  7  Johns.  (N.  Y.)47; 

and  a  special  act  authoriied  the   inflic-  v.  School  Distr..  57  Pa.  St.  433;  : 

lion  by  the  recorder  of  a  certain  city  o(  v.  Receivers.  3  N.    1,  Eq.   1 14;    1 

a  greater  punishment  (err  the  same  crime,  t>.  Nelson,  g   Gill(Md.),  399;    Tii 

Ikeidi'iiin.  this  was  not  a  cruel  and  unusual  Harris,    13    Ga.    1;    Commonwc 

punishment.     In  re  Bayard,  35  Hun  (N.  Bailey.  Si  K^-.  39J. 
v.),  546.  An  act  which  prohibits  ibe  sail 

S.  Swte  V.  Inness.  53  Me.  S36-  intoxicating  liquors  wbkh  may  hi 

The  damages  allowed  in  a  civil   case  manufactured  previous  to  its  pw 

by  way  of   punishment  have  no  neces-  not  an  txfftl/atit  law.     Stale 

•ary  relation  to  the  penalty  incurred  for  5  R  I.  iH;;  Siaie  v.  Keeran,  s  B 
the  wrong  done   to  tbe  public,  but  are        Neitherisastatuieautboriiingi 
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take  of  this  character  unless  they  alter  the  situation  of  the  accused 
to  his  disadvantage.*     The  prohibition  extends  to  the  aggravation 

of  punishments ;  but  the  legislature  may  lawfully  substitute  a  dif- 
ferent punishment  for  past  offences,  which  may  be  less  or  equal  to- 
the  penalty  prescribed  when  the  offence  was  committed,  but  must 
not  be  greater."     Statutes  establishing  a  test-oath  of  past  loyalty. 


No 

ran  ac 

I  alloi* 

ngan 

am  end  mem  10 

a    pe 

nding 

ndictm 

State   V 

Mao. 

niog 

14  T= 

X.   402. 

Sec 

Slate  V. 

John 

S.  Mo 

60:  M 

State,  3 

'Tex_ 

See  BItfcIc  oa 

Cons 

.  Prohib 

tions. 

§23* 

Or 

(he  CO 

of  an 

Ex  farli    Betbunim,   66    Mo.. 


Dickinson  i 
Car.)  3»7. 

Nor  an  act  altering  the  com peoM lion 
of  public  oSceis.  Commonirealtb  v. 
Bailej,  81  Ky.  395. 

Hor  a  regisiry  act.  although  retrospec- 
live.    Tucker  v.  Harris,  13  Ga.  I. 

Dtlnition. — In   ibe   leading  case  it  is  ,.. 

uid;  "  I  will  state  what  laws  I  consider  A   etaiutc    allowing    to    the    Slate  & 

afsil  fcule  ians  wiihin  ihe  words  and  reasonable  number  of  perempiory  chal- 

ihe  iaieat  of  the  prohibition,     (i)  Every  lenges  10  pelil  jurors  in  criminal  actions, 

llw  thai  TDakes  an   action   done   before  although  it  expressly  extends  10  (he  triat 

ihe  passing  of  the  law,  and  which  was  o(   cases   where   the  offence   was  com- 

ioDocent  when  done,  criminal,  and  pun-  mitied,  or  the  indictment  lV)und.  prior  to 

(2)  Every  law   that  its  pa^tsage,  is  not  an  ex  post  facto  law. 

ir  makes  it  greater  Stale  v.  Ryan.  13  Minn,  370:  Waislun  v. 

nmltied.     (3)  Every  Commonwealih.   16    B,  Mon.  (Ky.)   15; 

nent,   and  Slate   v,  Wilson,  4S    N.   H.  3g8;    Com- 

ihan   the  monweallh  v.  Dorsey,  103  Mas 


Jgpavai, 


hv  [bat  changes  the  punisht 
iSicls  a  greater  punish  men  I 
»w  annexed  to  the   crime  w 

■Bitied.    (4}  Every   lai*   that   alters   ihi 


legal  rales  of  evidenc 


le  of  ihe  c 


Iftidtr,  All  these  and  similar  law 
maaifeilly  unjust  and   oppressive, 

/uln,  within  the  prohibition,  ihat  1 
iei  the  rigor  of  the  criminal  law; 
only  ihose  ihat  create  or  aggrav 


iling  that  the  rule  of' 
law  prohibiting  acoriviciion  in  acriminal 
s  less  case  on  the  uncorroborated  evidence  of 
iw  re-  an  accomplice  should  not  apply  10  mis- 
on  of  demeanors,  is  inoperative  in  a  trial  (or  a. 
ae  of-  misdemeanor  committed  before  its  pas- 
is  are     sage.     Hart   i'.  Sute,  40   Ala.  yl.     See 

,   ,   .     Robinson  k.  State,  84  Ind.  45a, 

X  post        A  law  repealing  the  Statute  of  Limiu- 

molli-     (ions,  or  extending    the  (ime  previously 

but     limited   for  the  prosecution  of  criminal 

the     offences,  is  uncoiisiiiutioral  as  applied 

-    i  by 


■.  Bull.  3 

X  past  facto  if  lis 
^onIy.     Kring  v, 


1.  A  s 


listing  c 


e  creating 
giiiog  jurisdiction  to  ar 

10  try  past  ofiences.  is  not  an  tx  pose 
facUi  law.     Commonwealth  v.   Phillips, 

11  Pick.  (Mass.)  38. 
Nor  is  an  act  reviving  the  jurisdiction 

of  a  superior  court,  so  as  to  enable  it  to 
try  persons  (or  offences  committed  dur- 
ing a  period  when        ■   •    -  .  .     . 
etctusive  jmisdictit 
V.  Sullivan.  14  Ri 


ided  has  already  completely  ex- 
pired,  l>ecause  ex  post  failo.  Moore  v. 
State,  13  Vroom  (N.  J,),  303;  s.  c.  39. 
Am.  Rep.  558;  State  v-  Sneed,  a<  Tex. 
(Supp.)  66;  Slate  v.  Keith.  63  N.  Car. 
140;  Commonwealth  v.  Duffy.  96  Pa.  St. 
506.   See  Wharton  on  Cnm.  Law.  §444  a. 


S.  Sute  V.  Kent.  65  N.  Car.  311; 
Turner  v.  State.  40  Ala.  31;  Caldwell  v. 
Stale.  55  Ala.  133. 

Kttlgfttlan  of  FtuiiilmiMit.  — Any  change 

in  the  law  which  reduces  or  mitigaies  the 

n  interior  court  nao     punishmeni  for  past  oHences  cannot  be 

I  to  try  them.    State     regarded  as  ex  post  farto.     Slate  v.  Arlin, 

(S.  Car.)  381.  39   N.  H.  179;    Hair   v.  Slate,  16  Nebr. 


601;    Bo 


changing  the  •• 
criminal   (rial,  though   passed   after  the     Strong   ' 
(ommissino  ol  Uie  offence  or  the  fini"         " 
of  the  intlicUneni.     Gut  i 


Cummins.  16  Ga.  I 
.  Slale.  1  Blackf,  (Ind.)  193; 
State,  3  Chand,  (Wis.)  109: 
Winnick,  3  N.  H.  473;    Cltuk* 
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and  making  it  a  condition  precedent  to  the  right  to  hold  pubh'c 
office,  serve  as  a  juror,  practise  as  an  attorney,  or  act  as  a  prof essor, 
teacher,  or  clergyman,  are  unconstitutional  and  void,  as  partaking 
of  the  nature  both  of  bills  of  attainder  and  ex  post  facto  laws,* 

11.  Constitntioxial  Limitations  on  the  Taxing  Power. — The  power  of 
taxation  is  an  essential  and  inherent  attribute  of  sovereignty,  and 
belongs  as  matter  of  right  to  every  independent  political  commu- 

-v.  State.  23  Miss.  261;  Maul  v.  State,  35  cordtng^ly.      Thus,   a  statute    providing 

Tex.  166.  that  where  a  person  has  been  once  con- 

A  statute  which  imposes  anything  else  victed  of  a  penetentiary  ofifence,  he  shall, 

for  the  death  penalty  is  a  mitigation  of  on  a  repetition   of  the  crime,  receive  a 

the     punishment.       Common  wealth    v»  punishment  in  addition  to  the  one  pre- 

Gardner,    11    Gray  (Mass.)  438;    Com-  scribed  by  law  for  the  last  offence,  is  not 

non  wealth  v.  Wyman.  12  Cu^h.  (Mass.)  ex  post  facto  as  applied  to  a  case  where 

337;  Black  on  Const.  Prohibitions.  §  240.  the  second  offence  was  committed  after 

<{>mr/afv  Shepherd  v.  People,  25N.Y.  706.  the  passage  of  the  law.     Ross's  Case,  2 

The  substitution  of  whipping  for  a  long  Pick.  (Mass.)  165;  Rand  v.  Common- 
term  of  imprisonment  is  also  regarded  as  wealth.  9  Gratt.  (Va.)  738;  Ex  ^rte 
a  mitigation.  State  v.  Williams,  2  Rich.  Gutierrez,  45  Cal.  430;  People  v.  Butler, 
(S.  Car.)  418.  Compare  Herber  v.  State,  3  Cow.  (N.  Y.)  347;  Cooley  Const.  Lim. 
7  Tex.  69.  See  Strong  v.  State,  I  Blackf.  273. 
<  I  nd . )  1 93.  Bight  to  have  Jury  fix  Penalty. — Where 

"  It  would  be  perfectly  competent  for  the  law  imposes  upon  the  jury  the  duty 

the  legislature,  by  a  general  law,  to  remit  of    fixing    the    penalty,   within    certain 

jiny  separable  portion  of  the  prescribed  limits,  by  their  verdict,  it  confers  upoa 

punishment.    For  instance,  if  the  punish-  the  prisoner  a  valuable  right,  which  cap 

ment  were  fine  and  imprisonment,  a  law  not  constitutionally  be  taken   away  b 

which  should  dispense  with  either  the  fine  ex  post  facto\eg\s\zx\on.    Marion  v.  State, 

•or  the  imprisonment  might.  1  think,  be  16  Nebr.  349.      See  Garvey  v,  Pf^ple,  6 

lawfully  applied  to  existing  offences;  and  Colo.  559;  s.  c,  45  Am.  Rep.  531;  Rring 

so,  in  my  opinion,  the  term  of  imprison-  v,  Missouri,  107  U.  S.  221. 

ment  might  be  reduced,  or  the  number  1.  Cummings    v,    Missouri,  4  Wall. 

of  stripes  diminished  in  cases  punishable  (U.  S.)  277;   Jix  parte  Garland,  4  Wall 

in    that    manner.      Anything  which,   if  (U.    S.)  333;    Pierce   v.    Carskadon,   16 

■applied  to  an  individual  sentence,  would  Wall.  (U.  S.)  234.     For  full  discussion 

fairly  fall  within  the  idea  of  a  remission  see  Black  on  Const.  Prohibitions,  §  244. 

of  a  part  of  the  sentence,  would  not  be  A  statute  which  denies  the   right  of 

liable    to    objection.     And  any  change  suffrage,  as  a  consequence  of  conduct 

which  should  be  referable  to  prison  dis-  that  precedes  the  statute,  is  not.  properly 

cipline,  or  penal  administration,   as  its  speaking,  an  ^x/e^iZ/ar/i?  law.  Washington 

primary  object,  might  also  be  made  to  v.  State,  75  Ala.  582;  s.  c,  51  Am.  Rep. 

take  effect  on    past  as  well  as   future  479:   Anderson   v.  Baker,  23  Md.  531; 

offences,  as  changes  in  the  manner  or  Blair  v:  Ridgely,  41    Mo.   63;  State  v. 

kind  of  employment  of  convicts  sentenced  Woodson,  41  Mo.  227;  States.  Neal,  42 

to  hard  labor,  the  system  of  supervision.  Mo.  119;    Randolph  v.  Good,  3  W.  Va. 

the    means    of    restraint,   or    the    like.  551.     Compare  Green   v,   Shumway,  39 

Changes  of  this  sort  might  operate  to  in-  N.  Y.  418. 

crease  or  mitigate  the  severity  of  the  A  statute  prescribing  certain  qualifica- 

punishment  of  the  convict,  but  would  not  tions  for  all  those  who  propose  to  follow 

raise  any  question   under  the  cunsiiiu-  a  particular  avocation  within  the  State, 

tional    provision   we    are   considering."  e.g.,  medicine,  and  prohibiting  all  who 

Hartung  v.  People,  22    N.  Y.  95,  105.  do  not  possess  such  qualifications  from 

See    Ratzky  v.   People.  29   N.  Y.   124;  so  doing,  under  a  penalty,  must  make  an 

Shepherd  v.  People,  25  N.  Y.  406;  Kuck-  exception  in  favor  of  those  who,  at  the 

ler  V,  People.  5  Park.  (N.  Y.)  212.  time  of  its  passage,  may  be  lawfully  en- 

Pnnlshment  of  Second  Olfencoo. — A  law  gaged  in  such  business;  otherwise  it  will 

is  not  objectionable  as  ^jT/t^j/y^zr/i' which,  be,  as  to  them,  ex  post  faeto  and  void, 

in  providing  for  the  punishment  of  future  Byrne  v,  Stewart,  3  Desau.  (S.  Car.)  466; 

offences,  authorizes  the  offender's  con-  Commonwealth  v.  Wasson,  29  Pitts.  L. 
duct  in  the  past  to  be  taken  into  account,  ^  J.  434;  Fox  v.  Territory,  5  West  Coast 

and  the  punishment  to  be  graduated  ac-  Repr.  339. 
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nity.*  But,  from  the  composition  of  the  American  Union,  the  in- 
dividual State  cannot  tax  the  property,  agencies,  or  operations  of 

the  Federal  government,  nor  so  adjust  its  revenue  system  as  to 
obstruct,  embarrass,  or  nullify  those  operations  or  functions,*  Real 
property  owned  by  the  United  States,  though  situated  within  the 
territorial  limits  of  a  State,  cannot  be  taxed  by  that  State ;  and 
this  disability  remains  effective  until  the  United  States  has  made 

1.  Cooley  Const.  Lim.  479;  Fox's  Ap-  Nor  telegraphic  messages  sent  by  the 

peal,  112  Pa.  St.  337,  352;  McCuUoch  v.  government.     Telegraph   Co.  v.  Texas, 

Maryland,  4  Wheat.  (U.  S.)  428.  105  U.  S.  460. 

The  Federal  courts  are  without  power  But  the  State  may  include  the  property 

to  control  or  restrain  the  taxing  power  of  of  Federal  agencies  in  its  general  taxa- 

a  State  exercised  within  constitutional  tion,  when  there  is  no  act  of  Congress  to 

limits.      Bank    of    Commerce    v.    New  the  contrary,  and   when  such  taxation 

York.  2  Black  (U.  S.),  620.  will  not  injuriously  affect  the  operations 

8.  McCulloch  V.  Maryland,  4  Wheat,  of  the  national  government     Thomson 

<U.  S.)  428;  Crandall  v,  Nevada,  6  Wall.  v.    Pacific   R.  Co..  9  Wall.  (U.  S.)  579; 

(U.  S.)  35;   Dobbins  v.  Commissioners,  Railroad  Co.  v.  Peniston,  18  Wall.  (U. 

16  Pet.  (U.  S.)  435;   Bank  Tax  Case,  2  S.)  5. 

Wall.  (U.  S.)  200;  Cooley  on  Taxation,  Federal  Taxation.— Conversely,   Con- 

^3.  gress  has  no  power  to  lay  taxes  upon  the 

Without  permission  of  the  Federal  property,  officers,  agencies,  or  operations 
government  the  States  cannot  tax  the  of  the  State  governments,  so  as  to  de- 
national  banks.  Van  Allen  t/.  Assessors,  feat  or  embarrass  their  functions.  Cooley 
3  Wail.  (U.  S.)  573:  Austin  v,  Boston,  14  on  Taxation  (2d  Ed.),  86;  Ward  v.  Mary- 
Allen  (Mass.).  359;  State  v,  Newark,  39  land,  12  Wall.  (U.S.)  418;  Railroad  Co. 
N.  J.  L.  380;  Nai'l  Bank  v.  Mobile,  62  v.  Peniston,  18  Wall.  (U.  S.)  5;  Freed- 
Ala.  284.  man   v.  Siegel,   10  Blatch.  (U.  S-  Cir.) 

But  it  is  within  the  constitutional  power  327;  Warren  v.  Paul,  22  Ind.  276;  State 

of  Congress  to  waive  the  right  of  exempt-  v.  Gaston,  32  Ind.  i;  Fifield  v.  Close,  15 

ing  public  stocks  from  State  taxation,  and  Mich.  505;  Union  Bank  t/,  Hill,  3  Cold, 

this  has  been  done  by  the  act  of  1864,  (Tenn.)  325;  Smith  v.  Short,  40  Ala.  385; 

so  far  as  stockholders  in  national  banks  Jones  v.  Keep,  19  Wis.   390;   Sayles  v. 

-can   be  considered    as    the  owners    of  Davis,  22  Wis.  217;  Moore  z/.  Quirk,  105 

public  stocks  held  by  such  banks.    Utica  Mass.  49;  s.  c,  7  Am.  Rep.  499. 

V.  Churchill.  33  N.  Y.  161;  Van  Allen  v.  Congress  has  no  power  to  require  a 

Assessors.   3  Wall.   (U.   S.)  573;   Nat'l  revenue  stamp  to  be  affixed  to  process  of 

Bank  v.  Commonwealth,  9  Wall.  (U.  S.)  the  State  courts.     Cooley  Const.  Lim. 

353.  483;  Smith  V.  Short,  40  Ala.  385;  Warren 

The  State  cannot  tax  the  salaries  or  v.  Paul,  22  Ind.  279;  Jones  v.  Keep,  19 

•emoluments  of  national  officers.  Dobbins  Wis.  390;  Fifield  v.  Close,  15  Mich.  505; 

V.  Commissioners,  16   Pet.  (U.  S.)  435.  Union    Bank  v.    Hill,    3   Cold.  (Tenn.) 

See  Melcher  v,  Boston,  9  Mete.  (Mass.)  325.     Compare  Hoyt  v,   Benner,  22  La. 

73.  Ann.  353. 

Nor  the  loans  of  the  United  States,  Nor  to  declare  that  a  written  instru- 

raised  for  its  own  purposes.     Weston  v,  ment  shall  not  be  received  in  evidence  in 

Charleston,   2  Pet.   (U.  S.)  449;    Bank  a  Sute  court  unless  stamped.     Atkins  v. 

Tax  Case,  2  Wall.  (U.  S.)  200:  People  Plympton,  44  Vt.  21;  Griffin  v,  Ranney, 

V,  Commissioners.  4  Wall.  (U.  S.)  244;  35   Conn.   239;    Green  v,   Holway.  loi 

Bank  v.  Supervisors,  7  Wall.  (U.  S.)  26;  Mass.  250;   Moore  v,  Moore,  47  N.  Y. 

'German   Bank  v.  Burlington,   54   Iowa,  467;  Hale  v.  Wilkinson.  21  Gratt  (Va.) 

'609.     See  State  v.  Jackson.  33  N.  J.  L.  75;  Haight  v.  Grist,  64  N  Car.  739;  Mc- 

450;  Commonwealth  v,  Hamilton    Mfg.  Elvain   v,   Mudd,  44  Ala.  48;  Davis  v. 

Co..  12  Allen  (Mass.),  298.  Richardson,  45  Miss.  499:  Holt  v.  Hart. 

Nor  revenue  stamps  or  treasury  notes.  33  La.  Ann.  673;  Hunter  v.  Cobb,  6  Bush 

Palfrey  v.  Boston,  loi  Mass.  329;  Mont-  (Ky.),  239;    Sporrer  v,  Eifler.  i  Heisk. 

gomeryCo.  v.  Elston,  32  Ind.  27;   Bank  (Tenn.) 633;  Bumpas  t^.  Taggart,  26  Ark. 

of  New  York  V.  Supervisors,  7  Wall.  (U.  398;    Craig    v,   Dimmork.   47    111.  308; 

S.)  26;  Ogd'in  V.  Walker,  59   Ind.  460;  Clemens  v,  Conrad,  19  Mich.  170;  Duffy 

.Home  V.  Green,  52  Miss.  452.  v,  Hobson,  40  Cal.  240. 
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CONSTITUTIONAL  LAW. 

prohibition  against  legislation  impairing  the  obligation  of  contracts 
i&  also  a  limitation  upon  the  taxing  power  of  the  States.*  Finally, 
it  is  always  an  implied  limitation  that  taxation  can  only  be  laid 
fora  public  purpose.** 

12.  lawi  Impairing  the  Obligation  of  Contraots. — The  constitution 
of  the  United  States  prohibits  the  several  States  from  passing  any 
law  impairing  the  obligation  of  contracts.^  If  a  State  adopts  a 
new  constitution,  and  any  of  its  provisions  are  found  to  impair  the 
validity  of  existing  cont--,cts,  such  provisions  will  be  as  much 
within  the  prohibition  as  would  a  simple  act  of  the  legislature.* 
But  there  is  nothing  in  the  constitution  which  forbids  Congress  to 
pass  laws  impairing  the  obligation  of  contracts.*  Nor  does  the 
prohibition  apply  to  any  laws  which  have  a  prospective  operation 
only," 

{a)  Contracts  of  the  State  with  Corporations. — The  charter  of 
a  private  corporation  is  a  contract,  within  the  meaning  of  the  con- 
stitution of  the  United  States,  between  the  State  granting  the 
ciiarter  and  the  corporation  created  by  it,  and  any  constitutional 
provision  or  act  of  the  legislature  that  impairs  it,  whether  by  en- 
larging the  power  of  the  State  over  the  body  corporate,  or  by 
abridging  its  franchises,  or  otherwise  altering  it  in  a  material 
point,  is  repugnant   to  the  constitution  and  void.''      But  if  the 

1.  Murray  v.  Charleston.  96  U.  S.  433;  An  ordinance   passed  by  a  municipal 

H^lman   v.  Greenbow,  103   U.  5.  672.  corporation  is  void  if  il  impairs  the  ob. 

Sec,  infra,  §  12  el  lej.  ligation  o(  existing  coniracts.     Heslon- 

1.  Loan    AssociaLion    v.    Topeka,   so  ville  R.  v.  Philadelphia,  Sg  Pa.  St.  zio. 

Wall.  (U.S.)655.  Set.  in  general.  Coolcy  Bui  an  act  in  force  before   Ihc  adop- 

1"  Taxaiion  (id  Ed  ).  103  rl  seq.  tjon  of   the  Federal  constitution  cannot 

3   Const.  U.  S.  art.  i,  ^   10.     On    the  be   regarded   as   miihin    Ihe  prohibition, 

(fneral  subject  of   laws   impairing   the  OwingB  v   Speed.  5  Wheal,  (U.  S.)  420. 

'ibligalion   of   conlracls.   see  Black    on  See  League  v.  De  Young,  it  Hon.  (U. 

Consiiiulional    Prohibitions,    §§   i-i7o;  S.)  185;   Herman   -v.   Phalen,  14   How, 

3  Story  on   the   Const.   §§    1374-1399;  (U- S.)  79. 

Cooley  Const.  Lim.  373-394;    Wade  on  S.   Evans  v.  Eaton,   t  Pel.  C.  C.  333, 

Retroactive  Laws.  337.     See  Hopkins  v.  Tones,  32  Ind.  310. 

I  Dodge  K.  Woolsey.  18  How.  (U.S.)  6,   Ogdcn  v.  Saunders.  13  Wheal.  (U. 

331;  Railruad  Co.  v.  McClure,  10  Wall.  S.)   213;     People's     Savings     Bank     e, 

lU.S.)5ii:  White  V.  Hart,  13  Wall.  (U.  Tripp.  13  R.  \.  621;  Churchman  i-,  Mar- 

S.I646;  Gunn  V.  Barry,  tj  Wall.  (U.  S.)  tin,  54  Ind.  380.     See  Warlman  v.  Phil- 

dla;  Clay    Co.   v.    Savings  Society,    104  adelphia.  33  Pa.  St.  Z02. 

U,  S.  S79:  New  Orleans  Gas  Light  Co.  7.   Fletcher  v.  Peck.  6  Cranch  (U.  S.), 

'■■  Louisiana   Light  and   Heat  Co..   115  133:   Dartmouth  College  v.  Woodward, 

U.  S.  650,    972;      New    Orleans    Water  4   Wheat.  (U.  S.)  518:  Green  v.    Biddle, 

Works  I-.  Rivers,  115  U.  S.  674;  Fislt  i'.  8  Wheat.  (U.  S.)   i:  Providence  Bank  p. 

Police  Jury.  116  U.  S.  131;  Lehigh  Val-  Biliings,  4   Pei.    (U.   S  )   514;   Planters' 

lejR.  ».  McFarlan,  31   N.  J.   Eg.   706;  Bank   v.   Sharp.   6   How.    (U.   S.)   301; 

<rtiEsby.ii.  Peak,   57  Ten.   14a:  Delmas  Trustees   v.    Indiana,    14    How.  (U.  S.) 

■■■■  Insurance  Co..  14  Wall.  (U.  S  }66i.  36S;  Piqua  Bank  v.  Knoop.  16  How.  <U. 

And  ihe  (act  that  the  new  constitution  S.)  369;  Bridge  Proprietors  t.  Hoboken, 

"a*  sanctioned   by  Congress   does   not  1  Wall.  (U.  S.)  116;   Hawthorne  v.  Ca- 

sffect  the  tjuesiion.     Gunn  11.  Barry,  15  Icf,  2  Wall.  <U.  S.)  10;  The  Binghamion 

Wail  (U,  s.)  610.  Bridge.    3   Wall.    (U.   S.)   51;   Miller  w. 

Nor  is  it  permitted  to  impainhe  obli-  Siaie,   i;   Wall.    (U.  S.)  478:   Delaware 

gallon  ol  contracts  by  an  amendment  to  Railroad    Tax,     18    Wall.    (U.   S.)  306; 

ibc  Stale  constiiutioD.     Slate  t.  Young,  Greenwood  v.  Freight  Co..    105   O.  S. 

29Hion.474.  13;  New  Orleans  Gas  Lighi  Co,  p.  Louis- 
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State  has  reserved  the  right  to  repeal,  alter,  or  amend  the  charter 
of  the  corporation,  the  exercise  of  this  power  does  not  impair  the 

tana  Light  and  Heat  Co.,  115  U.  S.  650;  themselves,  as  also  any  contract  exist- 
New  Orleans  Water  ^orks  v.  Rivers,  ing  between  the  corporation  and  an} 
115  U.  S.  674;  Lincoln  Bank  v.  Richard-  third  party.  None  of  these  may  be  iro- 
son,  I  Me.  79;  Yarmouth  v.  North  Yar-  paired  by '  the  legislature.  See  3  Mo- 
mouih,  34  Me.  411;  Coffin  v.  Rich,  45  rawetz  on  Corp  §  1047;  Black  on  Const. 
Me.   507;  Slate  v.   Noyes.  47  Me.   189,  Prohibitions,  §  15. 

205;  Backus  V.   Lebanon.   11  N.  H.  19;        Corponta    Powtxi. — A  corporation   is 

Grammar  School   v.  Burt,  ii   Vt.  632;  protecifd  by  the  constitution  in  the  use 

Wales  V.  Stetson,  2  Mass.  146;  King  v,  and  enjoyment  of  all  such  rights  and 

Bank,  15  Mass.  447;   Nichols  v.  Bert-  powers  as  are  specifically  granted  by  its 

ram.  3  Pick.  (Mass.)  342;  Central  Bridge  charter,  and  any  legislation  which  takes 

V,  Lowell,  15  Gray  (Mass.),  106;  Bright-  away  those  rightf  or  curtails  those  pow- 

onv.    Wilkinson,  2   Allen  (Mass.),  27:  ers  is  invalid.     Planters*  Bank  v.  Sharp. 

Washington    Bridge    Co.    v.    State,    18  6  Hoiv.  (U.  S.)  301;  Commonwealth  ?*. 

Conn.  53;  Lothrop  v,  Stedman,  42  Conn.  Erie  Trans.  Co.,  107  Pa.  St.  112;  Penn- 

583;  People  V,  Manhattan  Co.,  9  Wend,  sylvania  R.  v.  B.  &  O.  R..  60  Md.  263. 
(N.  Y.)  351;  Brown  v.  Hummel,  6  Pa.        The  same  is  true  of  the  rights  and 

St.  86;  Commonwealth  v.  CuUen,  13  Pa.  powers  incidental  to  the  company*s  bust- 

St.  133;  Iron  City  Bank  v,  Pittsburgh,  ness,  and  proper  and  necessary  to  carry 

37  Pa.  St.  340;  Chindeclaroouche  Lum-  into  effect  the   powers  granted   by  the 

ber  Co.  v.  Commonwealth,  100  Pa.  St.  charter.  '  Planters*    Bank    v.    Shtu'p,   6 

438;  Zabriskie  v.  Railroad,  18  N.  J.  Eq.  How.  (U.  S.)  301;  Bank  of  ihe  Republic 

178;  Lehigh  Valley  R.  v,  McFarlan.  31  v.  Hamilton,  21  III.  53;  Payne  v,  Bald- 

N.  J.    Eq.    706;    Bailey  v.   Railroad,   4  win.  3  Sm.  &  Mar.  (Miss.)  661.     See  Ttie 

Harr.  (Del.)  389;  Canal  Co.  v.  Railroad  Bingbamton  Bridge,  3  Wall.   (U.  S.)  51. 
Co.,  4  Gill  &  J.  (Md.)  i;  Norn's  v.  Tnis-        A  statute    arbitrarily  dissolving    the 

tees,   7  Gill   &  J.    (Md.)  7;  Regents  v.  corporation  would  be  illegal  for  this  rea- 

Williams.  9  Gill  &  J.  (Md.)  365;  Bank  son.     Black  on    Const.  Prohibiiions,  ^ 

of  the  Dominion  v.  McVeigh.  20  GrdtL  18;  2  Morawetz  on  Corp.  §  1048.     See 

(Va.)  457:   Mills  V.  Williams,  11    Ired.  Michigan    State    Bank    v.    Hastings,  i 

(N.  Car.)  558;  Bank  of  Sute  v.  Bank  of  Dougl.  (Mich.)  225. 
Cape  Fear,  13   Ired.   (N  Car.)  75;  At-        Forfeitiire  of  Charter. — An  act  making 

torney  General  v.  Bank  of  Charlotte.  4  that    a    cause  of    forfeiture  of    charters 

Jones  Eq.  (N.   Car.)  287;  State  v.  Hey-  which  was  not  previously  so,  is  invalid 

wood.  3  Rich.  (S.  Car.)  389;   Young  v,  as     applied     to    existing    corporations. 

Harrison,  6  Ga.  130:  Siaie  v  Tombeck-  State    v.    Tombeckbee    Bank,    2    Stew, 

bee  Bank,  2  Stew.  (Ala.)  30;  Commer-  (Ala.)  30;  Aurora  Turnpike  Co.  v  Holt- 

cial  Bank  v  State,  6  Sm.  &  Mar.  (Miss.)  house,  7  Ind.  59;  People  v.  Jackson,  etc., 

5^;   New   Orleans,  etc.,    R.  v.   Harris,  Co..  9  Mich.  285. 

27  Miss.  517;  Maysville  Turnpike  Co.  v.         But  this  does  not  prevent  the  legisla- 

How.  14  B.  Mon.  (Ky.)  426;  Louisville  ture  from    altering  the   remedy  for  en- 

V.   University.   15    B.    Mon.    (Ky  )  642;  forcing  a  forfeiture   against  a  corpora- 

Edwards  v.  Jagers,  19  Ind.  407;  Bruce  z/.  tion,  for  any  cause  of  forfeiture  existing 

Schuyler.  4  Glim.  (111.)  221;  Bruffett  v.  at  the  time  of  granting  the  charter.     Au- 

Railroad,  25    111.    353;   Miners'  Bank  v.  rora  Turnpike  Co.  v,  Holthouse,  7  Ind, 

United  States,    i    Greene   (Iowa),    553;  59.     And  see  Mobile  &  Ohio  R.  v.  Sute. 

Gorman  v.  Railroad.  26  Mo.  441;  Michi-  29  Ala.  573. 

gan  State   Bank   v.  HastinRs,  i  Dougl.        Corporata  Eleetioat. — When  the  charter 

(Mich.)  225;    People  v.   Jackson   Piank  of  a  corporation  prescribes  the  method 

Road,  9   Mich.  285;   Flint   Plank  Road  of  conducting   elections  of  officers  and 

Co.  V,  Woodhull,  25   Mich.  99;  McRob-  directors,  and    regulates  the  manner  in 

erts  V.  Washburne,  10  Minn.  23.     Com-  which  the  stockholder  may  use  bis  votes,, 

pare  Mechanics*  Hank  v.  Debolt,  i  Ohio  or  when    the  same   is  established  by  a 

St.  591;  Toledo  Bank  v.   Bond,  i  Ohio  general  law  in  force  at  the  organization 

St.  622.     But  see  Morgan  v.  Auditor,  5  of    the    company,  the    rule    cannot  be 

Ohio  St.   444;   Ross   Bank  z/.  Lewis,  5  changed  by  an  act  of  the  legislature  with- 

Ohio  St.  447.  out    the    consent    of    the    corporation. 

Three  Contracti  Involved.— Besides  the  Hays  v.  Commonwealth,  82  Pa.  St.  518; 

contract  of  the  State  with  the  corpora-  SherifT  v.  Loundes,  16  Md.  357;  State  r. 

tion,  there  is  to  be  considered  the  con  Greer,  78  Mo.  18S. 
tract  subsisting  between  the  shareholders        Grant  when  Bevooable. — A  grant  of  a 
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obligation  of  the  contract.*     And  the  legislature  may  authorize 

mere  license  or  gratuity  to  an  incorpo*  guards,  under  penalty  of  damages  for 
rated  conapany,  which  imposes  no  new  loss  occasioned  by  neglect.  Gorman  v^ 
duty  or  additional  burden  upon  it.  and  is  Railroad.  26  Mo.  441;  Thorpe  v.  Rail- 
without  consideration,  is  revocable  at  road,  27  Vt.  140;  Norris  v.  Railroad^ 
the  will  of  the  legislature.  Philadelphia  39  Me.  273;  Madison,  etc.,  R.  v,  White- 
Passenger  Cu.'s  Appeal.  102  Pa.  St.  123.  neck,  8  Ind.  217;  Kansas  Pacific  R.  v. 
See  Derby  Turnpike  Co.  v.  Parks,  10  Mower,  16  Kans.  573;  Penna.  R.  v.  Rib- 
Conn.  522;  Gregory  v.  Shelby  College,  let,  66  Pa.  St.  164;  New  Albany,  etc.^ 
2  Met.  (Ky.)  589;  State  v,  Morris,  77  R.  v,  Tilton,  12  Ind.  3;  Cooley  Const. 
N.  Car.  512.  Lim.  579. 

So  long  as  the  contract  remains  ex-  And  to  require  locomotives  to  whistle 

ecutory.  it  may  be  revoked  by  the  legis-  or  ring.     Galena,  etc.,  R.   v.   Appleby, 

lature.  if  not  founded   on   an   executed  28  111.  283. 

consideration.      Trustees    v.   Rider.    13  And    to    regulate    crossings.      Pitts* 

Conn.    87;     Chincleclamouche   Lumber  burgh,  etc.,  R.  v.  Southwest  R.,  77  Pa. 

Co.  V.  Commonwealth.  100  Pa.  St.  438;  St.  173. 

Slack  V.  Railroad.  13  B.  Mon.  (Ky.)  i.  PersonAl LiabiUty of Stoekholden.— The 

CorporaUonf  Snbjoot  to  General  Iawb.  legislature  may  constitutionally  pass  a 

— Corporations,    like    natural    persons,  law  imposing  a    personal    liability  on- 

are  subject  to  the  operation  of  the  gen-  stockholders  of  existing  corporations  fos 

eral  laws  of  the  land.     And  their  con^ti-  debts  contracted  by  the  company  after 

tutional   immunity  from   legislative   in-  the  law  takes  effect.     CoflBn   v.  Rich,  45 

terference  cannot  be  carried  so  far  as  to  Me.  507;  Shufeidt  v.  Carver,  8  111.  App. 

exempt  them  from  the  proper  and  rea-  545;  Fogg  v.  Sidwell,   8  111.  App.   551; 

sonable  control   of  the  State  in  cases  Child  v.   Coffin,  17   Mass.   64;  Gray  v, 

where  their  privileges  have  been  per-  Coffin,  9  Cush.  (Mass.)  200:  Stanley  tr. 

verted  or  abused,  or  the  rights  of  third  Stanley,  26  Me.  196;  Hathorn  v,  Calef, 

persons  are  in  danger  of  being  compro*  53  Me.  471. 

mised  through  their  actions.  Black  on  Or  taking  away  this  liability  where  it 
Const.  Prohibitions,  §  23;  Chicago  Life  already  exists.  Coffin  v.  Rich  45  Me.  507. 
Ins.  Co.  V.  Needles,  113  U.  S.  574;  Bemadiet  agaiait  Corporatioiis.  —  In 
Bank  of  the  Republic  v.  Hamilton,  21  furtherance  of  the  due  administration  of 
111.  53;  Rodemacher  v.  Railroad,  41  justice,  the  legislature  has  power  to 
Iowa,  301;  2  Morawetz  on  Corp.  §  1061.  enact  laws  changing,  modifying,  repeal- 
Ample  power  resides  in  the  legislature  ing,  or  adding  to  the  remedies  against 
to  regulate  and  control  a  corporation  in  existing  corporations  for  the  enforce^ 
the  use  of  its  franchises  and  powers  ment  of  rights  against  them  or  the  re*- 
whenever  their  exercise  trenches  upon  dress  of  wrongs  attributable  to  them, 
the  public  health,  morals,  or  safety.  Black  on  Const.  Prohibitions,  §  28.  See 
New  Orleans  Gas  Light  Co.  v,  Louisi-  Gowen  v.  Railroad,  44  Me.  140;  Reap- 
ana  Light  and  Heat  Co.,  115  U.  S.  650,  ers'  Bank  v,  Willard,  24  111.  433;  Port- 
672:  Gorman  v.  Railroad,  26  Mo.  450.  land,   etc..    R.  v.  Grand   Trunk  R.,  46 

The  legislature  has  power  to  reason-  Me.  69;  Ex  parte  Northeast  R..  37  Ala. 
ably  limit  and  regulate  the  tariff  of  tolls  679;  Sanders  v,  Ins.  Co.,  44  N.  H.  238; 
and  charges  to  be  exacted  by  public  car-  Louisville  Co.  v.  Ballard.  2  Met.  (I^.) 
riers  for  hire  for  transportation  within  165;  Union  Canal  Co.  %».  Gilfillin,  93  Pa. 
the  State.  Stone  v.  Farmers*  L.  &  T.  St.  95:  Grannahan  v.  Railroad.  30  Mo. 
Co..  116  U.  S.  307;  Stone  v.  Illinois  546;  Branin  v.  Railroad,  31  Vt.  214; 
Cent.  R.,  116  U.  S.  347;  Beekman  v»  Peters  v.  Railroad,  23  Mo.  107;  South- 
Railroad.  3  Paige  (N.  Y.),  45,  75.  western  R.  v   Paulk,  24  Ga.  356. 

But  not  to   render  it   illegal  for  the  A  statute  which  continues  the  life  of  a 

corporation  to  exact  any  toll,  or  to  lay  business  corporation  for  a  limited  period 

any  charge  upon   a  designated  class  of  after  the  expiration  of  its  charter,  for  the 

persons  or  property.     Pingry  v.  Wash-  purpose  of    winding  up    its  affairs,    is 

burn,  I    Aik.  (Vt.)  264:    Attorney-Gen-  valid  and  constitutional.     Foster  v.  Es- 

eral  v.  Turnpike   Co.,  55    Pa.    St.   466;  sex  Bank.  16  Mass.  245;  2  Morawetz  on 

Powell  V.  Sammons,  31  Ala.  552.  Corp.  f^  1076. 

Nor  to  reduce  the  tolls  below  a  reason-  It  is  no  infringement  of  the  constttu- 

able  limit.     Stone  v.  Farmers'  L.  &  T.  tional  rights  of  a  corporation  to  levy  a 

Co.,  116  U.  S   307.  tax  on  its  capital  stock  or  other  property. 

The  legislature  has   power  to  require  Portland  Bank  v.  Apthorp,  12  Mass.  252; 

all  existing  railroad  corporations  to  fence  Coffin  v.  Rich,  45  Me.  507. 

their    tracks    and    to    maintain    cattle-  1.  Perrin  v,  Oliver,  i  Minn.  903;  As- 
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corporation  to  alter  its  original  enterprise  or  exercise 

;hi5es  or  powers,  and  such  a  change  in  its  charter,  thi 
ting  its  most  essential  features,  if  accepted  by  the  corpora 
impair  no  contract.* 

[  R  *.  Elliott.  $8  N.  H.  4Si;  Griffin  lingency  has  occurred    beloDgs   t 

I.  Co.,  3  Bush  (Ky.).  593;  Miners'  legislature,  not  to  (he  courts.    Eric 

«.  United  Stales,  i  Morris  (Iowa),  R.  v.  Custf,  36   Pa.  St.  287.   30s; 

Commonwealth  f.  Fayette  Co.  R.,  ers'   Bank    i/.  United   States,  i    G 

.  St.  453.  (Iowa),    5S3;    Lolhrop    v.   Stedma 

s  power  may  be  reserved   in  the  Conn.    5^3;  McLaren  v.  Peaaingt 

conslitulion.        Delaware     R.     !>.  Paige  (H.  Y.),  loa;  Crease  v.    B»k 

>.  5  Harr.  (Dei.)  454-  ^3    Pick-    <Mas5.)    334.   344-       C« 

if  several  charters  are  granted  in  Flint  Plank  Road  Co.  v.  Woodbu 

ci,  it  is  enough  if  the  power  of  re-  Mieh-  99;  State  v,  Noyes,  47    Me. 

le  reserved  in  aiiy  pan  of  the  same  Canal  Co.  v.  Railroad  Co..  4  Gill 

rovided   the  language  o(  the  clause  (Md.)  123;  Regents  v.  Williams,  ; 

Bciently  comprehensive  to  include  &J.(Md.)365. 

rhole  act.     Ferguson   v.   Bank,    3  1.  Pennsylvania    Cottege    Caset 

KTenn,).  609.  Wall.  (U.  S.)  190:  Ehrenzeller  v.  L 

the  power  may  be  reserved  by  a  Canal  Co..  1  Rawie  (Pa.).  181:  Atto 

al    Ian    applicable    10   all  corpora-  General  v.  Clergy  Society,  10  Rid 

Miller  V.  State.  15   Wall.  (U   S.)  Car  )  604:  Zabriskie  v.  Railroad,  1 

Slate  V.  CommV  of  Railroad  Tax-  J-  Eq.  17S;  a  Moraweli  on  Corp.  g 

,  37  N.  J.  L-  228;  State  v.  Person.  And  the  assent  of  the  corporalit 

J-  L.  134-  •  

!  power  of  the  tegislsturc  10  alter  a 

:r.  when  the  power  to  do  so  is  ex-  sions  as  would  raise  a  similar  pres 

y  reserved  to  the  Stale,  may  be  ex-  tion    in    the   case   of    natural   per 

d   in   all   cases,  to   any   extent,  to  United  Stales  v.  Dandridge,   la  W 

out  the  original    purposes  of   ihe  (U-  S.)  64:  Bangor,  etc..   R.    r.  Si 

Kiralion,  and  10  secure  the  due  ad-  47  Me   34;  Commonweahh  v.  CbUc 

[ration  of  juMice  in   respect  to  the  Pa.  St.   133;    Vermont  &  Canada  I 

o(  Ihe  creditors  of  the  corpora-  Vermont  Cent.  R.,  34  Vt.  2;  Palfr 

ind  Ihe   proper  disposition  of   its  Paulding,  7  La.  Ann.  363;  State  v, 

,     See    Hvatt    v.    McMahon.   25  ley,  25   Minn.  3S7;   Covingiun  v. 

(N.  Y.)  457:   Worcester  v.    Rail-  road.  10  Bush  (Ky.),  69 

109   Mass    103:   Fitcbburg   R.    v.  Poww   of   K^joritj  of  CoryantM 

I  Junction  R.,  4  Allen  (Mass  ),  198;  Aecept    Anondmont.^-It    no  powe 

J  Valley  Water  Works  v.  Schotllcr,  alter  or  amend  Ihe  charter  is  resem 

.S.347:  /h™  Oliver  Lee  &  Co.'s  the   legislature,  and   i(   the   ametidi 

.  21  N-  Y.  9;  I  Moraweli  on  Corp-  proposed  is  of  such  a  nature  as  10  ' 

).  a  radical  and  fundamental  change  ii 

Ihe  reservation  of  ihis  right  does  situccure.  functions,  or  field  of  o| 
llhoriie  the  legislature  to  force  Ihe  •  lion  of  the  corporation,  then  the  ac 

ration   inio    new    cnlerprises    not  ance  of  ihe  amendment  by  a  majori 

I  ihe  original  objecis  of  its  incor-  the  stockholders  will  have  the  efie- 

on.     Zabriskie  v.   Railroad.  iS  N.  bind  only  those   assenting  thereto, 

tjS;  Ames  v.  Railroad.  21   Minn,  the   disseniing    minoriiy    will    be 

tliller  V.  Railroad,  3I  Barb.  (N.  Y.)  charged  from  Iheir  contract  of  subs 
tlon.     Clearwater   v,   Meredlih,  1  \ 

ere  two   irrepealabic   charters   are  (U.  S.)  35.  40.  Railway  Co.  v.  Allei 

lidaied.  a  new  company  is  thereby  18  Wall.  (U.  S  )  233:  Printing  Hob 

d,  which  becomes   subject  to  any  Tnisiees,    104   U.   S.    71 1;    Howie 

of    amendment  existing    in   the  Rai'road.  4  Biss.(U.  S.  Cir.)  86.  As 

iture  at  the  dale  of  Ihe  consolida-  f.    Burbaok,    3   Dill-   (U.    S    Cir.) 

Atlantic   &    Gulf   R.   v.  Georgia,  Old   Town   R.   v.  Veazie,  39   He. 

S.  359;  Shields  V.  Ohio,  95   U.  S.  Union   Locks  v.   Towne.    1   N.   H 
Stevens  v.  Railroad.  29  Vt.  546;  Mi< 

;re  the  right  to  repeal  or  amend  a  sex  Turnpike  Co.  v.  Locke,  8  Mass. 

r  depends  upon  some  contingency,  Troy.  etc..  R.  v.  Kerr,  17  Barb.  (N 

e  act  or  omission  of  (he  company.  581;  Buffalo  R.  f.  Poller,  t8  Barb, 

right  to  judge  whether  that  con-  V-)  31;  Hartford,  elc.,  R,  v.  Ctmwi 


CONSTITUTIONAL   LAW. 

The  prohibitory  clause  of  the  Federal  constitution  applies  only 
to  private  rights  and  private  contracts;  and  the  charters  of  such 
bodies  as  are  essentially  public  in  their  nature  and  purposes  are 

not  contracts,  nor  protected  from  legislative  interference,' 

Hill  (M,  y.),  3B3:  Indiana  Turnpike  Co.  33a;  Peoria  v.  Preston,  35  Iowa,  115; 
V.  Phillipps,  a  Pen.  &  W.  (Pa.)  184;  Joy  v.  Railroad,  11  Mich.  155. 
Browns.  Fairmount  Min.  Co..  10  Phiia.  An  amendniEnt  to  Che  charter  of  k 
(Pa.)  3a;  Lanman  v.  Railroad,  30  Pa.  railroa'l  company,  whereby  [he  general 
St.  41:  Turnpike  Co.  -v.  Arndl.  31  Pa,  course  or  direction  of  (he  roadnay,  or 
Si.  317;  Kean  v.  Johnson.  9  N.  J.  Eq.  lis  terminus,  a  soughc  to  be  altered,  is 
407;  Slack  V.  Delaware  Canal  Co..  34-  radical  and  fundiinental,  and  releases 
N.  j.  Eq.  4S5.  466:  Charlotte  Bank  v.  dissenting  subscribers.  Middlesex  Turn- 
Charlotte,  85  N.  Car.  433:  Thompson  v.  pike  Co.-f.  Locke,  8  Mass.  a6;;  Plank 
Guioo,  5  Jones  Eq.  (N.  Car.)  113:  Win-  Road  Co.  v.  Arndt,  31  Pa.  St.  317; 
ler  p.  Railroad,  11  Ga.  43S;  Waring  v.  Thompson  v.  Guion,  5  Jones  Eq.  (N. 
Mobile,  34  Ala.  701;  New  Orleans,  etc..  Car.)  113;  Stephens  v.  Railroad.  29  Vt. 
R.  V.  Harris.  27  Miss.  517L  Hester  v.  545;  Hester  v.  Railroad,  31  Miss.  380; 
Railroad.  3a  Miss  3S0;  State  v  Accom-  Champion  v.  Railroad.  35  Miss.  692; 
iDodiition  Bank,  it  La.  Ann.  aSS:  Fry  Winter  v.  Railroad,  11  Ga.  45;  Buffalo 
r.  Railroad,  a  Met.  (Ky.)  314;  Witter  -u.  R.  v.  Potter,  18  Barb.  (K.  Y  )  ai;  Mari- 
Railroad,  zo  Ark  488;  Marietta,  etc..  R.  ctla,  etc..  R.  v.  Elliott,  ip  Ohio  St.  57. 
'.'.  Ellioil.  10  Ohio  Si.  57;  McCray  v.  But  not  an  extension  of  th^  lime  for 
Railroad,  9  Ind.  358;  Booe  v.  Railroad,  completing  the  road.  Agricultural  R.  v. 
10  Ind.  93;  Shelbyville  Turnpike  Co.  v.  Winchester.  13  Allen  (Mass.),  33. 
Binies.  4a  Ind.  498;  Tutlle  v.  Michigan  Consolidalion  with  another  company 
Air  Line,  3s  Mich.  347;  Kenosha,  etc,  is  a  radical  and  fundamental  change. 
R.  -J.  Marsh,  17  Wis.  13.  Clearwater  v.  Meredith,  i  Wall.  (U.  S.) 
But  ihose  changes  in  the  charter  %y,  Pearcc  v.  Railroad,  21  How.  (U.  S.) 
■hich  are  not  calculated  to  «ert  any  441;  Mowrey  v.  Railroad,  4  Biss.  (U.  S. 
material  influence  upon  Ihc  contract  Cir)  83:  Knoxville  v.  Railroad  aa  Fed. 
Hbsisting  between  the  shareholders;  Repr.  758;  Tuitler.  Michigan  Air  Line, 
■hich,  without  directly  extending  or  35  Mich.  147;  New  Jersey,  etc.,  R.  v. 
abridging  the  powers  of  the  corporation.  Strait,  3S  N.  J,  L.  322;  McCray  v.  Rail, 
yet  invest  it  with  additional  privileges,  road.  9  Ind.  358;  Lanman  v.  Railroad, 
immanities.  and  opportuniiies  in  the  ex-  30  Pa.  St.  42. 

etcise  of  its  corpora'e  functions;  which  But  a  dissenting  stockholder  may,  by 

are  useful  to  the  public  and  beneficial  lo  his  conduct,  esiop  himself   to  object   to 

the  company  and  in  furtherance  of  the  the  amenilment,     Bedford  R,  v.  Bowser, 

DtidersiandinK  of   the  subscribers   as  to  48  Pa.  St.  29;  Houston  v.  Jefferson  Cot- 

theobject  10  be  effected;  and  which,  in  lege.  63  Pa.  St.  4*8;  Danbury,  etc..   R, 

bciej,  are  not  radical   and  fundamental,  v.  Wilson.  22  Conn,  435;  Hayworth  v. 

—these  maybe  accepted  by  a  majority  Railroad,  13   Ind.  34B:  Gifford    v.  Rail- 


of  the  corpo'rators  with  the  effect  to  bind     road,    10   N.    I.    Eq.   176:   Zabriskie   v. 
-"  ■'--   stockholders'  whether  assenting     Railroad,  18  N.  J.  Eq.  178. 

Bank  w.  Richardson,  i   Me.  79;         1-   Black  on   Const.   Piohibi 


Bucltsport  R.   V.  Buck.  68  Me.  81;  Fall  44-50;  3  Parsons  on  Contr.  *S2q:  Rader 

River  Iron  Works  v.  Railroad,  5  Allen  k.  Road  Distr.,  36  N.  J.  L.  273;  Berlin  v. 

(Mass.),   221;    Agricultural   R.    p.   Win-"  Gorham.  34  N,  H.  266;  Marietta  i^.  Fear- 

ches'er.ij   Allen   (Mass.),   29;   Pough-  ing.  4  Ohjo,  427;  Trustees   v.   Tatman, 

keepsie  Plank   Road   Co.  v.  GrifSn,  24  13    III.    27;     Louisville    v.    University, 

N.  Y.   150:    Irvine  i'.  Turnpike  Co,,   a  15   B.   Mon,  (Ky.)  642;   Cooley   Const. 

Pen.  4  W.(Pa.)  466;    Clark  i^.   Morion-  Lim.  192, 

gahela    Nav,   Co  .  10  Watts   (Pa.),  364:        As  regards  municipalities,  it  ha^always 

Everhart  v.  Railroad.   a8  Pa.   St.    339;  been  held  that  the  law  of  the  State  cieal- 

T^^rt  V.   Railroad.  24  Md.   $64;  Wil-  ing    them    and    conferring    upon    their 

son  V.  Railroad,  33  Ga.  470;  Waring  v.  officers  a  part  of  the  sovereign  authority 

Hoblle.  24  Ala.  701:  State  v.  Accommo-  as  mandatories  of  the  government  is  not 

dation  Bank.   26  La.   Ann.  288:  Fry  ;'.  a  contract,  and  consequently  the  Icgisla- 

Railroad,  2  Met.  (Ky.)  332;    Woodfork  lure  may  amend,  modify,  or  repeal  their 

r.  Bank,  3  Cold.  (Tenn  )  488:   Greene-  charters  at  its  pleasure.     Brown  v.  Hum- 

vill<  etc.,  K.  V.  Johnson,  8  Baxt.  (Tenn.)  mel,  6  Pa.  St.  86;  Moers  v.  Reading,  31 
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ObligAtionof  CONSTITUTIONAL   LAW.  Gimtneto. 

It  is  within  the  power  of  the  legislature,  when  not  forbidden  by 
the  organic  law  of  the  State,  to  grant  to  a  corporation  exclusive 
rights  and  privileges  in  the  pursuit  of  its  business,  and  such  a  grant 
constitutes  a  contract  which  no  subsequent  legislature  can  revoke 
or  impair.'  It  is  also  competent  for  the  legislature  to  exempt  the 
property  of  a  corporation,  or  a  part  thereof,  from  all  future  taxa- 
tion, or  from  all  assessment  beyond  a  certain  amount,  or  during  a 
certain  period,  and  such  an  engagement,  if  expresss  and  positive, 
constitutes  an  irrevocable  and  inviolable  contract  under  the  Federal 
constitution/^ 

Pa.  St.  1 88;  Philadelphia  v.  Fox,  64  Pa.  preclude  the  State  from  granting  similar 

St.  169;  Yarmouth  v.  North  Yarmouth,  franchises  to  any  subsequent    corpora- 

34  Me.  411;  Berlin  v.  Gorham,  34  N.  H.  tion.     Charles  River  Bridge  v,  Warren 

266;  Paterson   v.    Society,    24  N.  J.  L.  Bridge,  11  Pet.  (U.  S.)42o;  Rice  v.  Rail - 

385;  Bass  V,    Fonileroy,    11    Tex.    698;  road,  i   Black  (U.  S.).  358;  Ruggles  v. 

Moore  v.  New  Orleans.  32  La.  Ann.  726;  Illinois,  108  U.  S.  536;  De  Lancey  v.  Ins. 

Marietta?/. Fearing.  40hio,  427; St.  Louis  Co.,  52  N.  H.  581;  Chenango  Bridge  Co. 

V.  Russell,  9  Mo.  507.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  87, 

But  not  so  as  to  relieve  the  municipal-  92;  Dyer  v.  Tuskaloosa  Bridge,  2  Port, 

ity  from  the  payment  of  its  just  debts  (Ala.)  296;  Collins  v.  Sherman,  31  Miss, 

already  accrued,  nor  change  the  existing  679;  Gaines    v.  Coates,    51    Miss.  335; 

means  for  the  enforcement  and  collection  State  v*  Southern,  etc.,  R..  24  Tex.  80. 

of  those  debts  in  such  a  manner  as  to  If  the  rights  and  privileges  granted  to 

materially  impair  the  rights  of  the  cred-  a  corporation  are  not  made  exclusive  by 

itors.     Williams*  Appeal,  72  Pa.  St.  214;  the  specific  terms  of  the  grant,  the  legis- 

St.  Louis  V.  Russell,  9  Mo.  507;  Trustees  lature  is  not  debarred  from  conferring 

V.  Aberdeen.  13  Sm.  &  Mar.  (Miss.)  645;  similar  franchises  upon  a  rival  company. 

Smith  V,    Morse,  2  Cal.  524.     Compare  notwithstanding   the  effect  of  the  latter 

Wallace  V.  Sharon,  84  N.  Car.  164.  grant  may  be  to  injure  the  business  and 

1.  West  River  Bridge  v,  Dix,  6  How.  diminish  the  profits  of  the  first  company. 
(U.  S.)  531;  Binghamton  Bridge,  3  Wall.  Washington  Turnpike  Co.  v.  Maryland, 
(U.  S.)  51;  Bridge  Co.  v,  Hoboken  3  Wall.  (U.  S)2to;  Charles  River  Bridge 
Land  Co.,  13  N.  J.  Eq.  i8i;  Piscataqua  v.  Warren  Bridge,  11  Pet.  (U.  S.)  420; 
Bridge  v.  N.  H.  Bridge,  7  N.  H.  35;  Fort  Plain  Bridge  Co.  v.  Smith,  30  N. 
Chenango  Bridge  Co.  v'.  Binghamton  Y.  44;  Matter  of  Hamilton  Avenue.  14 
Bridge  Co..  27  N.  Y.  87;  Boston  &  Barb.  (N.  Y.)  405;  Thompson  v.  Rail- 
Lowell  R.  V.  Salem  &  Lowell  R.,  2  road.  3  Sandf.  Ch  (N.  Y.)679;  Mohawk 
2  Gray  (Mass.).  i;  State  v.  Noyes,  47  Bridge  Co.  v.  Railroad,  6  Paige  (N.  Y.). 
Me.  189;  New  Orleans  Gas  Light  Co.  «/.  554:  Turnpike  Co.  ?/.  Railroad  Co,  10 
Louisiana  Light  and  Heat  Co.,  115  U.  Gill  &  J.  (Md.)  392;  Tuckahoe  Canal «Co. 
S.  650;  New  Orleans  Water  Works  v.  v.  Tuckahoe  R.,  11  Leigh  (Va.),  42;  s. 
Rivers.  115  U.  S.  674.  c.  36  Am.  Dec.  374;  Shorter  &  Smith,  9 

A  municipality  cannot  ordinarily  grant  Ga.  517. 

monopoly   privileges   to  a  corporation.  2.  New  Jersey  t/.  Wilson,   7  Cranch 

Norwich  Gas  Light  Co.  v.  Norwich  City  (U.  S.).  164;  Gordon  z/.  Appeal  Tax  Court. 

Gas  Co.,  25  Conn.   19;  Birmingham   &  '3  How.  (U.  S.)  133:  McGee  v.  Mathis,  4 

Pratt  Mines  St.R.  t/.   Birmingham   St.  Wail.  (U.   S.)  143;  Wilmington,,  etc.,  R. 

R.,  22  Repr.  (Ala.)  712.  v.    Reid.    13    Wall.  (U.  S.)  264;    Hum- 

Kule  of  Conitmotion. — A  grant  is  to  be  phrey  v.  Pegues.  16  Wall.  (U.  S.)  244; 
construed  strictly  against  the  corporation  Delaware  Railroad  Tax,  18  Wall.  (U.  S.) 
and  in  favor  of  the  State;  nothing  will  206;  Pacific  R.  v.  Maguire,  20  Wall, 
pass  against  the  State  by  implication;  (U.  S.)  36;  Erie  R.  v.  Pennsylvania, 
the  State  will  not  be  presumed  to  have  21  Wall.  (U.  S.)  492;  Northwestern  Uni- 
parted  with  any  portion  of  its  sovereign  versity  v.  People,  99  U.  S.  309;  St. 
power;  and  the  privileges  granted  in  an  Anna's  Asylum  v.  New  Orleans,  105  U. 
act  of  incorporation  will  not  be  deemed  S.  362;  Iron  City  Bank  v.  Pittsburgh.  37 
exclusive,  unless  it  appears  from  the  Pa.  St.  340;  Commonwealth  v.  Pottsville 
charter,  in  terms  loo  clear  and  explicit  to  Water  Co.,  94  Pa.  St.  516:  Common- 
be  mistaken,  that  it  was  the  actual  and  wealth  ?/.  Girard  Bank,  i  Pears.  (Pa.) 
deliberate  intention  of  the  legislature  to  323;  Seymour  v.  Hartford,  21  Conn.  481; 
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QbligatUmof                CONSTITUTIONAL  LAW.  C«&traete. 

The  exercise  by  the  State,  at  any  time,  of  its  police  power 
can  never  be  construed  into  a  violation  of  the  Federal  constitu- 
tion, as  impairing  the  obligation  of  contracts,  notwithstanding  its 
effect  may  be  to  repeal  existing  charters  or  otherwise  invade  the 
terms  of  legislative  engagements.* 

Atwater  v.  Woodbridge,  6  Conn.    223;  ty  from  taxation  conferred  on  a  corpora- 

Osborne    v,    Humphrey,    7    Conn.  335;  tion  by  the  legislature  is  not  a  franchise. 

O'Donnells'.  Bailey,  24  Miss.  386;  Union  It  is  personal  to  the  corporation,   and 

Bank  v.   State,    9    Yerg.    (Tenn.)    490;  does  not  inhere  in  the  property  so  as  to 

Memphis  &   Little    Rock   R.  v.  Berry,  pass  by  a  transfer  of  it.     Chesapeake  & 

41  Ark.  436;  State  v,  Crittenden  County  Ohio  R.  z/.  Miller,  114  U.  S.  176;  Mor- 

Court,  19  Ark.  360.  gan  v.  Louisiana,  93  U.  S.  217. 

Rule  <tf  CoBBtmetion. — It  is  never  to  1.  Stone  v,  Mississippi,  101  U.  S.  814; 

be  presumed  that  the  legislature  has,  in  Boyd  v.  Alabama,  94  U.  S.  645;  Farm- 

this  respect,  fettered  its  power  in   the  ers  L.  &  T.  Co.  v»  Stone,  20  Fed.  Repr. 

future  except  upon  clear  and  irresistible  270;  Baker  v.  Boston,  12  Pick.  (Mass.y 

evidence  that  the  engagement  was  in  the  184;  Thorpe   v.    Railroad,    27   Vt.    149; 

nature  of  a  private  contract,  as  distin-  Lake  Hill  v.  Cemetery  Co..  70  III.  191. 

guished  from  a  mere  act  of  general  legis-  GonBtltntional  Limits  of  Polioe  Power. 

lation,  and  that  such,  in  the  particular  — The    public    health    and     the    public 

instance,  was  the  actual  and  deliberate  morals  are  the  two    subjects  embraced 

intention  of  the  State  authorities.     Dela-  within  the  strict  and  constitutional  mean- 

ware  Railroad  Tax,  18  Wall.  (U.  S.)  206;  ing  of  the  term  '*  police  power;'*  and  the 

Providence  Bank  v,  Billings,  4  Pet.  (U.  grant  by  the  State  to  an  individual  or  a 

S.)  514;  Philadelphia  &  Wilmington  R.  corporation  of  the  privilege  (whether  ez- 

V.    Maryland,     10    How.   (U.     S.)    376;  elusive  or  not)  of  pursuing  any  species 

Wilmington,  etc.,    R.  v.  Reid.  13  Wall,  of  business,  the  conduct  of  which  must 

(U.  S.)  264;    Erie   R.   v.    Pennsylvania,  necessarily  be  attended  with  more  or  less 

21  Wall.  (U.  S.)  492;  Union   Passenger  injury ,to  one  or  both  of  ihese.subjects, 

R.    V.    Philadelphia,     loi    U.    S.    528;  is    not    a    contract;    and  a    subsequent 

Vicksburg,  etc.,  R.    v.    Dennis,    116  U.  statute  revoking  the  grant  or  burdening 

S.  665;  People  V,  Roper,  35  N.  Y.  629;  it  with  restrictions  is  not  invalid.     Black 

State  V,  Newark,  26  N.  J.  L.  519;  Jones  on  Const.  Prohibitions,  §g  62.  63;  Cooley 

Mfg.  Co.  V,  Commonwealth,  69  Pa.  St.  Const.  Lim.  577;  New  Orleans  Gas  Light 

137.  Co.  V,  Louisiana  Light  and   lieat  Co., 

But  if  the  charter  provides  that  the  cor-  115  U.  S.  650.  See  Beer  Co.  v.  Massa- 
poration  shall  pay  to  the  Slate  a  certain  chusetts,  97  U.  S.  32;  Fertilizing  Co.  v. 
percentage  on  its  stock  or  profits,  "which  Hyde  Park.  97  U.  S.  663;  Stone  v.  Mis- 
shall  be  in  lieu  of  all  taxes"  to  which  the  sissippi,  loi  U.  S.  814;  Butchers'  Union 
company  or  its  stockholders  would  other-  Co.  v.  Crescent  City  Co  ,  iii  U.  S.  746; 
wise  be  subject,  this  is  an  express  renun-  Boyd  v,  Alabama.  94  U.  S.  645;  People* 
ciation  by  the  State  of  the  right  to  im-  v,  Jackson  Plank  Road.  9  Mich.  307. 
pose  further  duties,  and  a  subsequent  act  The  police  power  does  not  extend  to 
increasing  the  measure  of  taxation  is  matters  affecting  the  mere  convenience 
unconstitutional,  Farrington  z/.  Tennes-  of  the  public.  Black  on  Const.  Prohibi- 
see,  95  U.  S.  679;  Dodge  v.  Woolsey.  18  tions.  §  64. 

How.  (U.  S.)  331;  Piqua  Branch  Bank  v.  Prohibitory  liquor  laws  are  constitu- 

Knoop.  t6  Hoiv.  (U.  S.)  369.  tional,  notwithstanding  their  effect  is  to 

Neooteity  of  Consideration. — The  grant  repeal  or  impair  charter  rights  or  annul 

of  a  privilege  against  taxation  must  have  previous  contract  obligations.     Beer  Co. 

been  founded  upon  an  adequate  consid-  v.  Massachusetts,  97  U.  S.  25;  State  v. 

eration.     If  none  such  exists,  theexemp-  Paul,  5  R.  I.  185;  State  v,  Keeran,  5  R. 

tion  is  a  mere  spontaneous  concession  on  I.  497;  People  v.  Hawley,  3  Mich.  330; 

the  part  of  the  legislature,  does  not  con-  Reynolds  v.  Geary.  26  Conn.  179;  Row- 

stitute  a  contract,  and  may  be  revoked  at  land  v.  State,  12  Tex.  App.  418;  Santo  v. 

will.     Christ  Church  v.  Philadelphia.  24  State,  2  Iowa.   165;  Metropolitan  Board 

How.  (U.  S.)  300;  Home  of  the  Friend-  of  Excise  v.  Barrie,  34  N.  Y.  657;  Gutz- 

less  V.  Rouse,  8  Wall.(U.  S.)43o;  People  weller  v.  People,  14  III.  142. 

V.  Comm'rs   of    Taxes,   47   N.   Y.  501;  Under  the  police  power  the  legiflature 

Washington  University  z\  Rowse,  42  Mo.  may   authorize  the  suppression  of    lot- 

308.  teries,   notwithstanding   contract  rights. 

Exemption  not  Transferable. — Immuni-  Stone  v.  Mississippi,  101  U.  S.  814.     Or 
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A  franchise  granted  to  an  incorporated  company  is  a  species  of 
property,  and  may  be  taken  by  the  State  under  the  power  of  emi- 
nent domain,  subject  to  the  conditions  necessary  for  the  legal 
exercise  of  that  power;  and  when  adequate  compensation  is  pro- 
vided, the  obligation  of  the  contract  is  not  impaired,  but  recog- 
nized.* 

ip)  Legislative  Contracts  with  Private  Persons. — The  prohibitory 
clause  of  the  Federal  constitution,  protecting  the  obligation  of 
contracts  from  impairment,  applies  equally  to  all  classes  of  contrac- 
tual engagements,  including  those  to  which  the  State  itself  is  a 
party,  and  whether  the  other  party  be  one  of  its  individual  citizens, 
or  a  corporation,  or  another  State.*  That  a  State  may  make  a 
valid  and  binding  engagement,  in  the  nature  of  a  contract,  with 
one  of  its  own  citizens,  is  well  settled.  Rights  once  vested,  privi- 
leges once  granted  or  sanctioned  by  the  law  of  the  State,  if  within 

the  removal  or  discontinuance  of  slaught-  West  River  Bridge  v.  Dix.  6  How.  (U. 

er-houses.    Butchers*  Union  Co.  v.  Cres-  S.)  507;  In  re  Towanda  Bridge,  91  Pa. 

cent  City  Co.,  iii   U.  S.  746.     Or  the  St.  216;  Central  Bridge  Co.  v.  Lowell,  4 

discontinuance    of    ancient    cemeteries.  Gray  (Mass.),  474. 

Coates  ».  Mayor  of  New  York,     7  Cow.  The  right  of  the  Stale  to  open  streets 

<N.  Y.)  585.  in  cities,  for  the  accommodation  of  pub- 

Without  repealing  the  charter,  the  leg-  lie  travel,  in  the  exercise  of  its  power  of 

islature  may,   under  the   police  power,  eminent  domain,  will  not  be  lost  because 

so  direct  the  afifairs  of  the  corporation  an  act  of  the  legislature  has  granted  to 

that  the  use  of  its  franchise  and   privi-  a  certain  corporation  perpetual  immuni- 

leges   shall   not   be   detrimental   to    the  ty  against  the  opening  of  streets  through 

health  or  safety  of  the  people.     Black  on  its  cemetery,  /^r^ Twenty-second  Street, 

Const.  Prohibitions,  §  69;  New  Orleans  102  Pa.  St.  108. 

Gas   Light  Co.  v.  Louisiana  Light  and  A  franchise  consisting  of  the  privilege 

Heat  Co.,  115  U.  S  650,671.     See  Baker  of  exemption  from  taxation  may  also  be 

7/.  Boston,  12  Pick.  (Mass.)  184;  Com-  condemned  under  the  power  of  eminent 

mon wealth  v.   Hamilton  Mfg.  Co.,  120  domain.     3  Parsons  on  Contracts,  *543. 

Mass.  383.  There  is  nothing  in  the  nature  of  the 

1.  West  River  Bridge  v.  Dix,  6  How.  case  to  distinguish  a  grant  of  a  monopo- 
(U.  S.)  507:  Richmond  R..  v.  Louisa  R.  13  ly  to  a  corporation,  as  respects  its  appro- 
How.  (U.  S.)  71;  New  Orleans  Gas  Light  priation  by  the  State  under  the  power  of 
Co.  V.  Louisiana  Light  and  Heat  Co.,  115  eminent  domain,  from  an  ordinary  fran- 
U.  S.  650,  673;  Enfield  Toll  Bridge  Qo.v,  chise  not  in  terms  made  exclusive;  except 
Railroad,  17  Conn.  40;  Backus  v,  Leba-  this,  that  the  exclusiveness  of  the  grant 
non,  II  N.  H.  19;  Piscataqua  Bridge  v.  is  simply  one  element  of  value,  to  be 
N.  H.  Bridge.  7  N.  H.  35;  Central  taken  into  account  in  assessing  the  com- 
Bridge  Co.  v.  Lowell,  4  Gray  (Mass.),  pensation  for  its  resumption.  Black  on 
474:  Boston  Water  Power  Co.  v.  Rail-  Const.  Prohibitions.  §  76;  New  Orleans 
road,  23  Pick.  (Mass.)  360;  In  re  Citi-  Gas  Light  Co.  v.  Louisiana  Light  and 
zens*  Passenger  R.,  2  Pitts.  (Pa.)  lo;  Heat  Co.,  115  U.  S.  650,  673;  Cooley 
In  re  Towanda  Bridge.  91   Pa.  St.  216;  Const.  Lim.  281. 

In  re  Twenty -second  Street,  102  Pa.  St.  Where  a  radical  change  in  the  charter 

108;  Benson  v.  New  York,  10  Barb.  (N.  is  proposed,  the  dissenting  minority  of 

Y.)  223;  Sharter  v.   Smith,  9  Ga.    517;  stockholders  may  be  worked  out  by  con- 

Cooley  Const.   Lim.  281;  3  Parsons   on  demning  their  stock  under  the  eminent 

Contracts^  *537;   2    Morawitz   on   Corp.  domain     Black  v   Delaware  Canal  Co., 

§  1086;    Black   on   Const.    Prohibitions,  24  N.  J.  Eq.  455.      See  2  Morawitz  on 

§  72.  Corp  fc^  1089. 

An  exclusive  bridge  franchise  may  be  2.  Green  z/.  Biddle,  8  Wheat.  (U.  S.)  1; 

condemned;    or    a    toll  bridge    may   be  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J. 

made    free    to    the   public.     Piscataqua  (Md. )  i ;  United  States  v.  Great  Falls  Co. , 

Bridge  v.   N.  H.   Bridge,   7   N.  H.  35;  21  Md.  119. 
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the  constitutional  limits,  may  be  forfeited,  but  cannot  be  arbi- 
trarily divested  or  withdrawn  by  any  future  legislation.* 

When  a  State  or  city  puts  into  operation  a  plan  for  the  finding 
of  its  floating  debt,  this  constitutes,  when  accepted,  a  new  con- 
tract with  each  individual  creditor,  substantially  beyond  the  further 
control  of  the  legislature,  and  not  to  be  altered  or  impaired  by  any 
subsequent  modification  or  repeal.*  Where  the  charter  of  a  State 
bank  makes  its  paper  receivable  for  all.  debts  to  the  State,  this 
provision  cannot  be  repealed  as  to  bills  in  circulation  at  the  time.* 
An  act  of  the  legislature  forbidding  a  city  to  levy  taxes  to  pay 
judgments  against  it  is  unconstitutional  when,  as  the  law  stands, 
the  effect  of  such  legislation  is  to  deprive  the  creditor  of  the  only 
effectual  means  of  collecting  his  debt.* 

1.  Woodruffs.  State,  3  Pike  (Ark.),  285;        8.  Woodruflf  v,  Trapnal!.  10  How.  (U. 

Brooklyn,  etc.,  R.  v.  Railroad,  32  Barb.  S.)  190;  Curran  v.  Arkansas,  15  How.(U. 

(N.  Y.)  358;   Drew  v.  Railroad.  32  P.  F.  S.)  304;    Graniteville  Co.  v.  Roper,  15 

Snjith  (Pa.).  46;  Winter  v.  Jones,  10  Ga.  Rich.  (S.  Car.)  133;  Keiih  v,  Clark,  97  U. 

190;   Commercial  Bank  v.  Chambers,  8  S.  454.     See  Tennessee  z\  Sneed,  96  U. 

Sm.  &  Mar.  (Miss  )  9;  Bruce  v.  Schuyler,  S.  69;  South  Carolina  v.  Gaillard,  loi  U. 

4  Gilm.  (III.)  221;  Sianmire  f.  Taylor.  3  S.  433. 

Jones  (Nf.  Car.),  207;   Warren  v.  Lyons,        4.  Souter    v.    Madison,    15   Wis.   30; 

22  Iowa,  351;  Slate  v.  Barker,  4  Kans.  Butz  v,  Muscatine,  8  Wall.  (U.  S.)  575; 

37gf;  Georgia  Penitentiary  Co.  v,  Nelms,  Favrot  v.  East  Baton  Rouge,  34  La.  Ann. 

71  Ga.  301.  491;  Wood  V,  Mayor,  6  Rob.  (N.  Y.)  463; 

A  mere  promise  or  offer  on  the  part  of  Had  field  v.  Mayor,  6  Rob.  (N.  Y.)  501. 

the   State,  while   it  remains  unaccepted  Compare  Sharp  v.  Contra  Costa  County, 

and  before  any  consideration  has  passed,  34  Cal.  284.    See  New  Orleans  v.  Morris, 

maybe  revoked  and  annulled  without  the  105  U.  S.  600;  New  Orleans  v.  Holmes, 

violation  of  any  constitutional  sanction.  13  La.,  Ann.  502;   Louisana  v.  New  Or- 

Durkee  v.  Board  of  Liquidation,  103  U:  leans,  102  U.  S.  203. 
S.  646;  Brinsfield  i/.  Carter,  2  Kelly  (Ga.),         But  this  does  not  apply  to  the  case  of 

143;  Montgomery  t'.  Kasson,  16 Cal.  189;  raising  money  by  taxation  to  pay  a  judg- 

People  V,  Auditor,  9  Mich.  327;  Cooley  ment  founded  on  a  tort,  because  a  judg- 

Const.  Lim.  284.  ment  in  tort  is  not  a  contract.     Louisiana 

8.  Peoples.  Woods,  7  Cal.  579;  People  v.  Mayor  of  New  Orleans,  109  U.  S.  285. 
V,  Bond,  10  Cal.  563;  Babcock  v.  Mid-  After  an  appropriation  has  been  made 
dieton,  20  Cal.  643;  People  v,  Otis,  90  N.  by  the  legislature  to  meet  the  require- 
Y.  48;  McCracken  v.  Moody,  33  Ark.  81;  ments  of  a  contract  entered  into  by  the 
Dillingham  v.  Hook.  32  Kans.  185;  Gur-  State,  and  after  the*funds  have  been  re- 
nee  V.  Speer.  68  Ga.  711;  Smith  v,  Apple-  ceived  into  the  treasury,  it  can  not  deprive 
ton,  19  Wis.  468;  State  v.  Young,  29  the  parly  entitled  thereto  of  the  funds  by 
Minn.  474;  Edwards  v,  Williamson,  70  repealing  the  appropriation.  McCauley 
Ala.  145;  Youngs  v.  Hall,  9  Nev.  212;  v.  Brooks,  16  Cal.  11;  Dodd  v.  Miller,  14 
Amy  V,  Shelby  Co.,  114  U.  S.  387;  Mur-  Ind.  433.  Compare  Young  v.  Territory, 
ray  v.  Charleston,  96  U.  S.  432;  Brewer  i  Oreg.  213. 

V.  Otoe,  I  Nebr.  373;   New  Orleans  v.        When  a  municipal  corporation,  having  ■ 

City  Hotel,  28  La.  Ann.  423.  general  power  to  levy  taxes  to  pay  its 

Yirginla     Coupon    Cmm. — Antoni    v,  debts,  enters  into  a  contract,  the  legisla- 

Wright,    22  Gratt.   (Va.)    833;    Wise  v.  ture  cannot  take  away  or  substantially  im- 

Rogers,  24  Gratt.  (Va.)  169;    Clarke  v,  pair  the  right  to  compel  the  corporation, 

Tyler,  30  Gratt.  (Va.)  137;  Hartman  v,  by  mandamus^  to  exert  its  taxing  power. 

Greenhow,  102   U.   S.   672;    Antoni  v.  Rahway  Tax  Assessors  v.  State,  44  N.  J. 

Grecnhow,  107  U.  S.  766;  Virginia  Cou-  L.  395. 

pon  Cases,  114  U.  S  270;  Royall  r.  Vir-  Nor  repeal  or  modify  the  taxing  power 
ginia.  116  U.  S.  572;  Harvey  v,  Virginia,  of  the  corporation  to  such  an  extent  as  to 
20  Fed.  Repr.  411.  For  full  discussion  deprive  the  holder  of  the  contract  of  all 
see  Black  on  Const.  Prohibitions.  §  87.  adequate  and  efficacious  remedy.  Louis- 
See  also  article  by  Prof.  Pomcroy  in  17  iana  i\  Police  Jury,  iii  U.  S.  716;  Good- 
Am.  Law  Review,  684.  ale  v,  Fennell,  27  Ohio  St.  4261 
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There  are  certain  cases  in  which  the  State  has  been  allowed  to 
depart  from  the  express  terms  of  its  contracts,  on  the  ground  that 
such  change  is  expedient  for  the  public  economy,  or  necessary  for 
the  due  regulation  of  its  internal  affairs.*  Permission  accorded  to 
sue  the  State  is  not  a  contract,  and  may  be  revoked  at  will.* 

The  appointment  or  election  of  a  public  officer  does  not  create 
any  contract  between  the  government  and  himself,  within  the 
meaning  of  the  prohibitory  clause,  that  he  shall  continue  the  in- 
cumbent of  that  office  for  the  period  named,  or  that  his  duties  shall 
remain  the  same,  or  that  the  emoluments  of  the  office  shall  not  be 
changed.* 

1.  The   legislature  has  constitutional  545;   Brown  v.  Turner,  70  N.  Car.  93; 

power  to  pass  an  act  changing  the  location  Vann  v.  Pipkin,  77  N.  Car.  408. 

of  the  seat  of  justice  of  a  county,  although  Where  a  particular  office  has  been  ere- 

a  contract  for  the  purchase  of  a  particular  ated  by  statute,  the  legislature  may,  in 

site  had  already  been  made  by  the  com-  their  discretion,  abolish  the  office,  with- 

missioners.    Siate  v,  Jones,  i  Ired.  (N.  out  regard  to  the  tenure  or  expectations 

Car.)4t4-  of  the  incumbent.     State t/.  Hermann.  11 

A  right  of  exemption  from  jury  duty  by  Mo.  App.  43;  Bryan  v.  Cuttell,  15  Iowa, 

five  years*  service  in  certain  fire  com  pa-  538;  Conner  v.  New  York,  2  Sandf.  (N. 

nies.  chartered  with  that  right,  may  be  re-  Y.)  355. 

pealed  by  the  legislature  even  in  reference  Or  may   pass  an  act  lengthening  or 

to  a  person  who  has  performed  that  ser-  abridging  the  term  of  office.    Territory 

vice.     Dunlap  v.  State.  76  Ala.  460.  v,  Pyle.  i  Oreg.  149;  People  w.  VanGas- 

The  legislature  may  take  away  an  im-  kin.  5  West  Coast  Repr.  651. 

munity  given   from   working  the  roads.  Or  increasing  the  burdens  or  duties  of 

Ex  parte  Thompson,  20  Fla.  887.  the  office  without  enhancing  the  compen- 

Where   the  legislature  had  conferred  sation.  or  diminishing  the  compensation 

power  upon  the  board  of  supervisors  to  without  lessening  the  duties.     Turpen  v, 

publish   the  delinquent   tax  list  of  the  Comm'rs,  7  Ind.    172;    Conner  v.  New 

county,  and  the  board  had  contracted  with  'York,   2  Sandf.  (N.  Y.)  355;    Bryan  v. 

the   publisher  of  a  newspaper  for  such  Cuttell,  15  Iowa,  538. 

publication,  but  before   publication   the  Or  declaring  the  office  vacant  and  ap- 

act  conferring  that  power  upon  the  board  pointing  another  person  to  fill  the  vacan- 

was  repealed,  it  was  held  that  ihe  repeal-  cy.     People  v.  Banvard,  27  Cal.  470;  At- 

ing  act  was  not  in  violation  of  the  contract  torney-General  v.   Squires,  14  Cal.   13; 

for  publishing,  and  that  the  publisher  in  People  v.  Haskell,  5  Cal.  357;  Bryan  v, 

•entering  into  the  contract  must  be  deemed  Cuttell,  15  Iowa,  338. 

to  have  acted  wit)\  reference  to  the  fact  Or  reducing  the  s^ary  or  compensation 

that  the  matter  of  publishing  the  list  was  of  a  statutory  officer  after  he  has  en- 

within  the  control  of  the  legislature.    Pott  tered  upon  his  term  of  service.     Com- 

V.  Sheboygan  Co .  25  Wis.  506.  monwealth  v.  Bacon,  6  S.  &  R  (Pa.)  322; 

8.  Beers  v,  Arkansas.  20  How.  (U.  S.)  People  v,  Devlin,  33  N.  Y.  269;  Com- 

527.     See    Western  Arkansas   Bank  v.  monwealth  v.  Bailey,  81  Ky.  395;  Stale 

Sebastian  Co..  5  Dill.  (U.  S.  Cir.)  414.  v.  Smedes,  26  Miss.  47;  Harvey  v.  Rush 

8-  Butler  V.  Pennsylvania,  10  How.  (U.  Co.,  32  Kans.  159;  Barker  v  Pittsburgh, 
S.)  402:  Conner  v.  New  York,  5  N.  Y.  4  Pa.  St.  49:  Foster  v.  Jones,  79  Va.  642. 
285;  Benford  v,  Gibson,  15  Ala.  521;  If  the  emoluments  of  the  office  are  de- 
State  z^.  Smedes,  26  Miss.  47;  Supervisors  rived  from  fees,  the  leg^islature  has  au- 
V,  Luck,  9  Va.  Law  Jour.  186;  Farewell  v,  thorlty  to  abolish  some  of  the  fees  and 
Rockland,  62  Me.  296;  State  t^.  Hermann,  reduce  others,  or  do  to  away  with  them 
II  Mo.  App.  43;  People  v,  Banvard,  27  altogether  and  substitute  a  compensation 
Cal.  470;  People  ».  Haskell,  5  Cal.  357;  by  salary.  Conner  r%  New  York,  2  Sandf. 
Commonwealth   v.   Bailey,  81   Ky.  395;  (N.  Y.)  355. 

Barkers'.  Pittsburgh,  4  Pa.  St.  49;  Harvey  But  salary  actually  earned  before  the 

V.  Rush   Co.,  32  Kans.  159;    People  v,  change  may  be  recovered.     Fisk  v.  Police 

Devlin,  33  N.  Y.  269;   Coffin  v.  State,  7  Jury,  116  U.  S.  131;  Butler  v,  PennsyU 

Ind.  157;  Donahue  v.  Will  Co.,  100  III.  vania.  to  How.  (U.  S.)402. 

94.     Compare  Kine  v.  Hunter,  65  N.  Car.  Conititiitional  Ofloet. — When  the  con- 

^3;  Gotten  V,  Ellis,  7  Jones  (N.  Car.),  stitution  of  the  State  provides  for  the 
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{c)  Legislative  Interference  with  Contracts  between  Individuals, 
— The  laws  which  subsist  at  the  time  and  place  of  the  making  of  a 
contract,  and  where  it  is  to  be  performed,  enter  into  and  form  a 
part  of  it. as  if  they  were  expressly  referred  to  or  incorporated  in  its 
terms.*  And  any  statute  is  unconstitutional,  as  impairing  the 
obligation  of  contracts,  which  introduces  a  change  into  the  express 
terms  of  the  contract,  its  legal  construction,  its  validity,  its  dis- 
charge, or  (within  certain  limits)  the  remedy  for  its  enforcement.* 

election   or  appointment  to  a  particular  time  formerly  allowed,  cannot  constitu- 

office,  or  fixes  the   term  or  salary,  the  tionally  apply  to  a  sale  under  a  mortgage 

legislature  has  no  power  to  change  it  in  executed   before  its   passage.     Bronson' 

any  of  these  respects.     Warner  r.  People,  v.  Kinzie,  I  How.  (U.  S.)  311;  Howard 

2  Denio  (N.  Y.).  272;  Howard  v.  State,  v.  Bugbee,  24  How.  (U.  S.)  461;  Cod- 

10  Ind   99;  Stale  v.  Draper,  11  Am.  Law  dington  v.   Bispham,  36  N.  J.  Eq.  574; 

Reg.  552.  Malony  v.  Fortune,  14  Iowa.  417;  Mundy 

But  although  the  legislature  cannot  t/.  Monroe,  i  Mann.  (Mich.)  68.  Compare 
abolish,  either  directly  or  virtually,  a  con-  Hey  ward  v.  Judd,  4  Minn.  483;  Berthold 
stitutional  office,  yet  it  is  held  that  when  v.  Holman.  12  Minn.  335;  Berthold  v. 
an  office  is  created  by  the  constitution  Yom^  13  Minn.  501. 
and  defined  as  to  term  and  salary,  the  The  same  is  true  of  laws  extending  the 
people  in  their  sovereign  capacity  may,  by  time  for  redemption  from  tax  sales.  Dike- 
the  adoption  of  a  new  constitution,  ter-  man  v.  Dikeman,  11  Paige  (N.  Y.),  484; 
minate  both,  without  regfard  to  the  rights,  Robinson  v.  Howe,  13  Wis.  341. 
interests,  or  expectations  of  the  incum-  An  act  changing  the  legal  rate  of  in- 
bent.  Conner  v.  New  York,  2  Sandf.  terest  cannot  affect  contracts  entered  into 
(N.  Y.)  355;  Coffin  V.  State,  7  Ind.  157.  before  its  passage,  although   they  may 

But  when  the  tenure  and  salary  of  an  become  due  and  payable  after  the  enact- 

office  are  fixed  by  a  statute,  though  the  ment.     Roberts  v,  Cocke,  28  Gratt.  (Va.) 

office  itself  is  created  by  the  constitution.  207;  Cecil  v.  Deyerle,   28  Gratt.  (Va.) 

it  is  equally  within  the  legislative  control,  775;  Myrick  v.  Battle,  5  Fla.  345.     See 

as  to  such  tenure  and  compensation,  as  in  Conn.   Mut.  Life  Ins.  Co.  v,  Cushman. 

the  case  of  offices  created  by  statute,  ex-  108  U.  S.  51;  Wood  v,  Kennedy,  19  Ind. 

cept  that  the  office  could  not  be  virtually  68. 

abolished  by  a  colorable  reduction  of  the  ^  The  legislature  has  no  power,  by  retro- 
compensation,  or  by  taking  it  away  alto-  spective  statute,  to  dispense  with  the  re- 
gether.  Conner  v.  New  York,  2  Sand,  quirement  of  due  notice  to  drawers  and 
(N.  Y.)  355;  Warner  v.  People,  2  Denio  indorsers  of  notes  and  bills,  or  to  change 
(N.  Y.).  272.  the  time  within   which   notice  must  be 

1.  Van  Hoffman  v.  Quincey,  4  Wall,  given.  2  Daniel  on  Nego.  Instr.  §  970  a. 
535;  2  Story  on  the  Const.  §  1385.  citing  Duerson  v.  Alsop,  27  Gratt.  (Va.) 

2.  Black  on  Const.  Prohibitions,  g  102;  230;  Farmers'  Bank  v.  Gunnell.  26  Gratt. 
2  Story  on  the  Const  §  1385.  (Va.)  144;  Cook  v.  Googins,  126  Mass. 

The  extent  of  the  change  is  immaterial;  410. 

any  deviation  from  the  terms  of  the  con-  But  a  law  under  which  the  signer  of  a 

tract  impairs  its  obligation.     Green  v,  note  made  in  one  State  and  payable  gen- 

Biddle.  8  Wheat.  (U.  S.)  i.  84;  Winter  v.  erally  to  a  citizen  of  another  State  or  or- 

Jones.  10  Ga.  190.  der  may  be  charged  as  the  trustee  of  the 

LawBohangingTennaofContrMt. — Any  payee,  is  not  unconstitutional  as  impair- 

provision  in  a  statute  substantially  de-  ing  contracts.      Philbrick  v.   Philbrick. 

f eating  the  ends  contemplated  by  the  par-  39  N.  H.  468. 

ties  to  a  contract,  as  by  making  necessary  There  is  no  constitutional   provision 

the  performance  of  new  conditions,  not  guarding  the  common-law  right  of  dower; 

required  by  the  law  of  the  contract,  im-  it  is  not  a  part  of  the  marriage  contract, 

pairs  its  obligation.     Robinson  v.  Magee.  but  results  from  the  operation  of  laws 

9  Cal.  81.     See  Nelson  v.  Allen,  i  Yerg.  existing  at  the   time  of    the  husband's 

(Tenn.)  360.  death.     Consequently  a  law  affecting  this 

A  statute  which  authorizes  the  redemp-  subject    may    constitutionally    apply  to 

tion  of  property  sold  upon  foreclosure  of  cases  where  the  marriage  was  contracted 

a  mortgage,  where  no  right  of  redemp-  before  its  passage,  but  the  death  of  the 

tion  previously  existed,  or  which  extends  husband  occurred  after  it  went  into  oper- 

ihe  period  for  redemption  beyond   the  ation.     Melizet's  Appeal,  17  Pa.  St.  449; 
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A  State  insolvent  law  discharging  the  person  and  property  of 
the  debtor,  upon  his  compliance  with  its  requirements,  is  valid  and 
constitutional  when  applied  to  contracts  made  subsequently  to  its 
passage,  within  the  State,  and  wholly  between  citizens  thereof ; 
but  it  can  have  no  effect  upon  contracts  entered  into  by  the  debtor 
before  its  passage,  or  with  a  citizen  of  another  State,  or  not  to  be 
performed  within  the  State.* 

Barbour  v,  Barbour,  46  Me.  9;  Lawrence  Wood  v.  Kennedy,  19  Ind.  68;  Danville 

V.  Miller.  I  Sandf.  (N.  Y.)  516;  Magee  v.  v.   Pace.  35  Gratt.  (Va.)  i;  Pannelee  z. 

Young.  40  Miss   164.  Lawrence,    48    111.    331;    WoodruflF   r. 

Lawi  AiEMtiBg   Ganftmetloii   of  Cm-  Scruggs,  27  Ark.  26. 

tneU  — No  act  of  the  legislature  can  alter  But  the  legislature  cannot  declare  that 

the  nature  and  legal  efifect  of  an  existing  certain  facts  shall  be  a  defence  to  actions 

contract,  to  the  prejudice  of  either  party,  brought  on  previously  existing  contracts. 

nor  give  to  such  contract  a  judicial  con-  Cornell  v,    Hichens,  11  Wis.  353;    Mc- 

struction  which  shall  be  binding  on  the  Nealey  v.   Gregory,  13  Fla.  417;  McEi- 

parties'or  on  the  courts.     King  v.  Bank,  vain  v,  Mudd.  44  Ala.  48;  Fitzpatrick  r. 

15  Mass.  447;  Weaver  v.  Maillot,  15  La.  Heame,  44  Ala.  171 ;  Curry  v.  Davis.  44 

Ann.  395.  Ala  282;  Calhoun  v.  Calhoun,  2  S.  Car. 

But  a  law  which  merely  establishes  a  283;  Henderson  v,  Ins.  Co..  25  La.  Ann. 

rule  of  evidence  with  respect  to  certain  343;  Forcheimer  v.  Holly,  14  Fla.  239. 

past  transactions  cannot  be  said  to  im-  A  law  requiring  previously  executed 

pair  the  obligation  of  contracts.     Her-  conveyances  to  be  recorded,  in  order  to 

bert  V.  Easton.  43  Ala.  547.  be  valid  against  subsequent  purchasers. 

A  law  requiring  a  written  promise  to  does  not  impair  the  obligation  of  con- 
revive  a  debt  barred  by  bankruptcy  may  tracts.  Jackson  v.  Lamphtre,  3  Pet  (U. 
apply  to  past  transactions.  Kingley  v,  S.)  2S0.  290:  Stafford  v.  Lick.  7  CaL  479; 
Cousins,  47  Me.  91;  Cooley  Const.  Lim.  Rochereau  v,  Delacroix,  26  La.  Ann. 
293.  584;  Vance  v.  Vance.  32  La.  Ann.  186. 

So  of  a  statute  making  the  protest  of  So  of  a  law  requiring  a  judgment  to  be 

an  inland  promissoiy  note  evidence  of  docketed   in   each    county  where    it   is 

the  facts  therein  stated.     Fales  v.  Wads-  sought  to  bind  real  estate  of  the  defend- 

worth,  23  Me.  553.  ant.     Tarpley  v,  Hamer.  9  Sm.  &  Mar. 

So  of  an  act  allowing  the  defence  of^  (Miss.)  310. 

want  of  consideration  to  be  pleaded  to  Or  requiring  the  acknowledgment  of 

all  actions  on  sealed  contracts.     Williams  deeds  and  mortgages.  Parrott  v.  Kumpf. 

V.  Haines,  27  Iowa,  251.  102  III.  423. 

Or  a  statute  providing  that  a  creditor  Diioharge  of  Contraeti. — Statutes  which 

may  compound  or  compromise   with  a  change  the  rules  relating  to  the  discharge 

joint-contractor  or  co  obligor  without  re-  of  contracts,  the  medium  of  payment,  or 

leasing  the  others,  and  that  the  right  of  the  measure  of  damages,  arc  unconstitu- 

contribution  shall  not  be  affected  there-  tional  if  applied  to  contracts  made  before 

by.     Yuille  v.  Wimbish.  77  Va.  308.  their    passage.     Dundas    v.    Bowler,    3 

lawB  Impairing  Validity  «f  Contraeti.  McLean  (U.  S.  Cir.),  397;  Abercrombie 
— An  act  declaring  that  certain  circum-  v.  Baxter,  44  Ga.  36.  See  Swift  r. 
stances  which,  at  the  making  of  the  con-  Fletcher.  6  Minn.  55c. 
tract,  would  have  rendered  its  considera-  But  the  legislature  may.  after  a  con- 
tion  illegal,  and  so  prevented  its  enforce-  tract  is  made,  change  the  laws,  which  de- 
ment by  process  of  law.  shall  no  longer  termine  the  amount  of  costs  recoverable 
constitute  a  defence  to  an  action  upon  it,  in  an  action  upon  it.  or  uke  away  all 
is  valid.  Hill  v.  Smith,  i  Morris  (Iowa),  costs.  Rader  v.  Road  District.  36  N.  J. 
70.  L.    273;     Gardenshire    v.    McCombs.    i 

A  statute  which  repeals  existing  usury  Sneed  (Tenn.).  83. 

laws,  and  destroys  defences  to  existing  1.  Sturges  v.  Crowninshield,  4  Wheal. 

contracts  on  the  ground  of  usury,  does  (U.   S.)   122;    McMillan    v.    McNeil,    4 

not  deprive  parties  of  vested  rights  nor  Wheat.  (U.  S.)  209;  Farmers*  &  Mecban- 

impair  the  obligation  of  contracts.    Ewell  ics'  Bank  v.  Smith.  6  Wheat.  (U.  S. )  131: 

V,  Daggs.  108  U.  S.  143;  Curtis  v.  Leav-  Ogden  v,  Saunders,  12  Wheat.  (U.  S.) 

itt,  15  N   Y.  9;  Bank  v.  Allen.  28  Conn.  213:  Boyle  v,   Zacharie.  6  Pet.  (U.  S.> 

97;  Welch  V  Wadsworth,  30  Conn.  149;  348;  Frey  v.  Kirk,  4  Gill  &  I.  (Md.)  509^ 

Andrews  v.  Russell,  7  Blackf.  (Ind.)  474;  Baldwin  v.  Hale,  i  Wall.  (U.  S.)  2S3* 
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Marriage  is  not  a  contract  within  the  constitutional  prohibition.' 
And  the  legislature  may  constitutionally  authorize  divorces  to  be 
granted  by  the  courts,  dissolving  marriages  previously  contracted, 
for  cAses  happening  before  the  passage  of  the  act,  and  which,  at 
the  time  of  their  occurrence,  furnished  no  ground  for  such  a  pro- 
ceeding.* Judgments  cannot  be  considered  as  contracts  within  the 
meaning  of  the  clause.* 

(i/)  Remedies  and  Remedial  Process. — The  remedy  provided  by 
law  for  the  enforcement  of  a  contract  is  no  part  of  its  obliga- 
tion, and  whatever  pertains  merely  to  the  remedy  may  be  changed, 
modified,  or  abrogated  by  the  legislature,  in  its  discretion  and  to 
any  extent,  provided  a  substantive  remedy  be  still  left  to  the  cred- 
itor, and  such  changes  may  constitutionally  apply  to  existing  con- 
tracts.*    But  if  the  parties  to  a  contract  include  in  it,  in  express 

Slue  imotvent  lanscannot  affectdebts  v.  Cabell,   I  Met.  (Ky.)  319:  Maguire  v. 

tootiacied  before  ibeir  passage.     Siurgea  Maguirc,   ^   Dana  (Ky.),   181;  Carson  i'. 

V.  Croirninihield,  4  Wheal.  (Q,  S.)  laa;  Carson,  40  Miss.  349;    Noel   i^.    Ewing, 

Ogden  V.  SauDden,   la  Wheal.  W.  5.)  g  Ind.  37:  Rugh  v.  Otienheimer,  6  Oreg. 

113:   Farmera   &   Mechanics'    Bank   v.  331:  Siair  v.    Hamilton,    Deady  (U.   S. 

Smiih,  6  Wheat.  (U.  S.)  131;  Golden  v.  Cir.),  268:  Dilaon  p.  Diison,  4  R.  I.  87; 

Prince,  3  Wash.  (U.  S.  Cir.)3l3:  Roosc-  Coolcy  Const.    Lim.  284;    Black  Const. 

n\i  V.   Ccbra.   17  Johns.  (N.   Y.)   108;  Prohibiiions,  g  las;  2  Wharion  on  Conir. 

Smith  V.  Mead,  3  Conn.  253;  Hammett  g  1069;  3  Parsons  on  Con  tr.*  545;  I  Bish- 

v,  Anderson,  3  Conn.  304;  Medbury  v.  op.  Mar  &  Div,  g  667,     Compart  Ponder 

Hopkins,  3  Conn.  472.  v.  Graham,  4  Fla.  ^3;  Bryson  v.  Bryson, 

They  are   invalid   as   against   foreign  44  Mo.  131. 

creditors.     Baidwin  v.  Hals,  (  Walt.  (U.  9.  Carson   v.   Carson.   40   Miss.   349: 

S.)233;  Caoiv.  Moffaii,  s  Hon.  <U.  S.)  Maguire  v.  Maguirc,  7  Dana(Ky.).  iSl; 

2qS;  Sloane  v.  Chimiquy.  M  Fed.  Repr.  Beilhelemy  v.  Johnson,  3  B.  Mon.  (Ky.), 

213;  Donnelly  v.  Corbelt,  7  N.  Y.  500:  9°;  Jones  v.  Jones,  3  Tcnn.  a;  West  v. 

Hicks  v\  Holchkiss.  7  Johns.  (N.  Y.)  Ch.  West,  2  Mass.  223;  Smith  v.  Smith,  3  S. 

^    197;  Lartabee  v.   Talbot,   5  Gill  (Md.),  &  R.  (Pa.)  248;  Higclow  v.  Bigelow,  108 

U6;  Guernsey  v.  Wood,  130  Mass.  503;  Mass.  38;  Hunt  v.  Hunt.  9  Hun  (N.  Y.), 

Fclch  V.  Bugbee,  48  Me.  z,;  Whitney  v.  &61:  I  Bishop.  Mar.  &  Div.  g  696.     Com- 

Whiiing.  35  N.  H.  467;  Pratt  n.  Chase,  fare  Clark  v.  Ciark,  10  N.  H.  380. 

M  N,  Y.  597.  8.  Garrison  v.  New  York,  ai  Wall.  (U. 

Although  the  contract  was  made  and,  S.)  196;  Louisiana  v.  Mayor  of  New  Or- 

bj  ii)  terms,  expressly  to  be  performed,  leans,  109  (J.  S.  3B5;  State  v.   New  Or- 

in  Ibe  State  where  the  debtor  resides  and  leans.  3a  La.  Ann.  709;  Sprott  v.  Reid, 

nhrre  he  obtains  his  discbarge  in  insol-  3  Greene  (Iowa),  489;  McAfee  v.  Coving- 

>ency.  yet,  i(  the  creditor  be  a  citizen  of  ton,  71  Ga.  272;  s.  c,  51  Am.  Rep.  263; 

uioiber  State,  the  debt  is  not  discharged.  Black  on  Const.  Prohibitions,  §§120-133. 

BaldwiD  V.   Hale.   I   Wall.   lU.  S.)  213:  Comfan  Vieavet  v.  Lapsley,  43  Ala.  aa4. 

Gilman   v.   Lockwood,  4   Wall.  (U.   S.)  4.  Sturges  v.  Crowninshietd,  4  Wheat. 

409;  Stoddard  v.  Harrington,  too  Mass.  (U.  S.)  122,  200:  Bronion  v.   Kiniie,  i 

89:  Guernsey  r.   Wood.   130  Mass.  503;  How.  (U.  S.)  311,  3i«;  Van  Hoflman  v. 

Ktllcy  V.  Dniry.   9   Allen   (Mass.).   a8;  Quincy,  4  Wall.  (U.   S.)  53s:   Gunn  v. 

Praii  V.  Chase.  44  N.  Y.  597;  Newmar-  Barry,  15  Wall.  (U.  S.)  610;  Walker  v. 

kei  Bank  V.  Butter,  45  N.  H.  336;  Felch  Whitehead,  16  Wall.  (U.  S.)  314;  Tcnnes- 

V.  Bugbee,  48   Me.  9.  Chase  v.   Flagg,  see  v.  Sneed,  96  U.   S.  69;  Edwards  v. 

ii  Me.  18a.  Kearzey,   9b    U.    S.    595;    Memphis    v. 

But  foreign  creditors  may  submit  their  United  States,   97  U,  S.  293;  Louisiana 

tliims  to  the  jurisdiclion  of  the  insolven-  i/.  New  Orleans,  102   U.  S.   203;  Penni- 

cy  court,  and  are  then  bound.     Whitney  man's  Case,    103  U.   S.   714;   Anconi  v. 

p.   Whiting,   35    N.    H.    457;    Pratt    v.  Greenhow.  107  U.  S.  766;  OrienUl  Bank 

Chase.  44  N.  Y.  597;  Keating  v.  Vaughn,  v.  Freeze,  l3  Me.  109;  Long's  Appeal,  67 

£1  Tex.  51S.  Pa.   St.    114;     Huntzinger   v.    Brock,   3 

L  Adams  v.  Palmer.  51  Me.  480:  Cro-  Grant  (Pa.).   243:    Cutis  v.   Hardee,  38 

nise  V.  Cronise,  S4  P"-  St.  255;  Cabell  Ga.  350;  Rathbooe  v.  Bradford.  I  Ala. 
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terms,  the  remedy  to  be  sought  upon  its  breach,  or  the  means  to 
be  used  for  securing  its  performance,  subsequent  legislation  chang- 
ing the  remedial  process  they  have  agreed  upon  is,  as  to  them,  in- 
operative.^ ^ 

It  is  competent  for  the  legislature  to  pass  a  statute  requiring  suit 
to  be  brought,  or  other  steps  to  be  taken,  upon  causes  of  action 
already  accrued  at  the  date  of  its  passage,  within  a  less  period  of 

312;  Coosa  River  Steamboat  Co.  v.  Bar-  edy.     Caperton  v.  Martin.  4  West  Va. 

clay,  30  Ala.  120:  Ward  v,  Hubbard.  62  138;  Hope  v.  Johnson,  2  Ycrg.  (Tenn.) 

Tex.   559:  Williams  v.  Waldo,  3  Scam.  125;    United    States    v.    Samperyac,    i 

(111.)  264:  Teropleton  v.  Home,  82  III.  Hempst.  (U,  S.  Cir.)  118:   Hepbnm  v, 

491;  Holland  V.  Dickcrson.  41  Iowa,  367;  Curts,    7   Watts  (Pa.),    300;    bolton   v, 

Penrose  v,   Erie  Canal  Co.,  56  Pa.  St.  Johns.  5  Pa.  St.  145;  Blann  v.  State,  39 

48;    Woodruff  V.   Scruggs,    27  Ark.  26;  Ala.  353;  BanleU  v,  Lang.  2  Ala.  401. 

James    v.  Stull.    9   Barb.   (N.   Y.)  482;  Where  a  just  right  or  moral  obligation 

Kader  v.  Road  District,  36  N.  J.  L.  273;  already  exists,  the  legislature  has  consti- 

Heyward  v.  Judd,  4  Minn.  483.  tutional  power  to  devise  and  provide  a 

Statutes  taking  away  all  remedy  on  a  remedy  for  it.     Lycoming  v.  Union,  15 

contract  are  unconstitutional.     Johnson  Pa.  St.    166;    Sutherland  z\   DeLeon,  i 

x*.    Bond,    I   Hempst.  (U.  S.  Cir.)  533;  .  Tex.  250. 

Bruce  v.   Schuyler,   4   Gilm.   (111.)  221.  Special    or    extraordinary    remedies, 

Robinson  v.  Magee,  9  Cal.  81.  placed  in  the  hands  of  a  particular  class 

But  parties  have  no  vested  right  to  a  of  creditors,  may  be  taken  away  by  a 

particular  remedy,   and    the   legislature  retroactive  statute,  if  a  substantive  rem- 

may  take  away  the  specific  remedy  pre-  edy  remains.     South   Carolina  v.  Gail- 

viously  existing  and  substitute  for  it  an-  lard,  loi  U.  S.  433;  Stocking  v.  Hunt,  3 

other  and   equally  substantive   remedy.  Denio  (N.  Y.),  274;  Deichman*s  Appeal, 

Lockett  V.  Usry,  28  Ga,  345;  Bruce  v.  2  Whart.  (Pa.)  395;  Chattaroi  R.  Co.  v. 

Schuyler.  4  Gilm.  (111.)  221;  Van  Rens-  Kinner.  81    Ky.   221;  Memphis,  etc.,  R. 

selaer  v.  Snyder,  13  N.  Y.  299;  Paschall  Co.  v.  Tennessee,  loi  U.  S.  337;  South 

V.  WhiL<;et,   II  Ala.  472;  Story  v.  Fur-  &  North  Alabama  R.  Co.  v.  Alabama, 

man.  25  N.  Y.  214;  Leathers  v.  Bank,  40  loi  U.  S.  832. 

Me.  386.  The     legislature     has     constitutional 

Although  the  new  remedy  substituted  power  to  change  and  regulate  the  prac- 
by  the  legislature  for  the  one  in  existence  tice  and  modes  of  procedure  in  civil  ac- 
when  the  contract  was  made  may  be  tions  in  the  courts,  and  such  modifica- 
deemed  less  convenient  and  easy  of  exe-  tions  may  well  apply  to  past  transactions, 
cution  than  the  old  one.  and  may  in  some  and  even  to  the  future  steps  of  actions 
degree  render  the  collection  of  debts  already  instituted.  United  States  v.  Con- 
more  tardy  and  difficult,  yet  it  will  not  way,  i  Hempst.  (U.  S.  Cir.)  313;  Lewis 
follow  that  the  law  is  unconstitutional,  and  Nelson *s  Appeal.  67  Pa.  St.  153; 
Bronson  v.  Kinzie,  i  How.  (U  S.)  311;  Cairo,  etc.,  R.  Co.  v.  Hecht,  92  U.  S.  168; 
Penrose  v.  Erie  Canal  Co.,  56  Pa.  St.  New  Albany,  etc.,  R.  Co.  v.  McNamara, 
48;  Jaimes  v.  Stuli.  9  Barb.  (N.  Y.)  482;  11  Ind.  543;  Levering  v,  Washington,  3 
State  V.  Wiley,  19  Repr.  (N.  J  )  122.  Minn.  323. 

But  a  statute  which  imposes  upon  an  And   to   pass  statutes  regulating  the 

existing  remedy  so  many  and  such  radi-  joinder  of  parties  to  suits  on  causes  of 

cal  conditions  or  restrictions  for  its  pros-  action  already  accrued.     Woods  v.  Bine, 

ecution  as  to  render  it  practically  worth-  5  How.  (Miss.)  285;  McMillan  v.  Sprague, 

less,  and  leaves  the  right  of  the  creditor  4  How.  (Miss.)  647;  Hancock  v.  Ritchie, 

not  worth  pursuing,  is   unconstitutional  11  Ind.  48;   Augusta  Bank  v.  Augusta, 

and  void  as  applied  to  previous  contracts.  49  Me.  507;  Crawford  v.  Bank,  7  How. 

Huntzinger  v.  Brock.  3.Grant  (Pa.),  243:  (U.  S.)  279. 

Smith  V.  Morse,  2  Cal.  524;  Canal  Co.  v.  1.  Billmeyer  v.  Evans,  40  Pa.  St.  324; 

Railroad  Co.,  4  Gill.  &  J.  (Md.)  I ;  John-  Breitenbach  v.    Bush.   44   Pa.   St.   313; 

son  V,  Winslow,  64  N.  Car.  27;  Oatman  Lewis  v,  Lewis.  47  Pa.  St.  127:  Hunt  v. 

V.  Bond.  15  Wis.  20.  .  Thomas,  3  Phila.  (Pa.)  121;   Taylor  v. 

There  is  a  distinction  in  favor  of  the  Stearns.   18    Gratt.   (Va.)  244;    Pool  v. 

constitutionality  of  an  act  which  prolongs  Young,   7  B.   Mon.  (Ky.)  588;  Boice  v. 

or  revives  a  remedy,  as  compared  with  Boice,  27  Minn.  371.     Compare  Conkey 

one  which  cuts  off  or  takes  away  the  rem-  v.  Hart,  14  N.  Y.  22. 
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time  than  was  by  law  allowed  for  such  action  at  the  time  when  the 
contract  was  made  or  liability  incurred,  provided  the  period  be  not 
so  unreasonably  shortened  as  practically  to  deprive  parties  of  a 
remedy  altogether.* 

Statutes  closing  the  courts  or  suspending  the  operation  of  civil 
process  or  the  rendition  of  judgments,  for  a  reasonable  time,  are 
not  unconstitutional ;  for  they  affect  the  remedy  only,  and  not  so 
injuriously  as  to  render  it  worthless.*     But  statutes  are  unconsti- 

• 

1.  Jackson  v,  Lamphire,  3  Pet.  (U.  S.)  573:  Cook  v,  Kendall,  13  Minn.  324; 
280;  Hawkins  v.  Barney,  5  Pet.  (U.  S.)  Auld  v.  Butcher,  2  Kans.  125. 
.457;  Phalen  v,  Virginia.  8  How.  (U.  S.)  As  to  what  is  a  reasonable  time  to  al- 
.163:  Christmas  v.  Russell,  5  Wall.  (U.  low  for  suit  on  existing  causes  of  action, 
S.)  2go;  Sohn  v.  Waterson.  17  Wall.  (U.  see  Berry  v,  Ransdall.  4  Met.  (Ky.)  292; 
S.)  596;  Terry  v,  Anderson,  95  U.  S.  Pearce  v.  Patton,  7  B.  Mon.  (Ky.)  162; 
'628;  Vance  v.  Vance,  108  U.  S.  514;  Morris  v.  Carter.  46  N.  T.  L.  260;  Black 
Mitchell  V.  Clark,  no  U.  S.  633;  Lewis  on  Const.  Prohibitions.  §  153. 
V.  Broadwell,  3  McLean  (U.  S.  Cir.),  568;  When  a  right  of  action  has  once  be- 
Samples  v.  Bank,  I  Woods  (U.  S.  Cir.),  come  barred  by  the  Statute  of  Limitations 
523;  Barker  v.  Jackson,  i  Paine  (U.  S.  in  force  when  the  liability  was  incurred, 
Cir.).  559;  Beal  v.  Nason,  14  Me.  344;  it  is  not  competent  for  the  legislature,  by 
Cummings  v.  Maxwell,  45  Me.  190;  repealing  the  statute  altogether,  or  by  ex- 
Sampson  V,  Sampson,  63  Me.  328;  Wil-  tending  the  time  beyond  its  original  limits, 
lard  V,  Harvey,  24  N.  H.  344;  Bell  v.  to  revive  such  right  of  action.  Wright  t^. 
Roberts.  13  Vt.  582;  Call  v.  Hagger,  8  Oakley.  5  Met.  (Mass.)  400;  Kinsman  v. 
Mass.  423;  Rexford  v.  Knight,  11  N.  Y.  Cambridge.  121  Mass.  558:  Davis  v. 
308;  Butler  V,  Palmer,  i  Hill  (N.  V.),  Minor,  i  How.  (Miss.)  183;  Sprecker  v. 
324:  Miller  v.  Commonwealth.  5  Watts  Wakely.  ii  Wis.  432;  Hill  v.  Kricke,  il 
ft  S.  (Pa.)  488;  Kenyon  v.  Stewart,  44  Wis.  442;  Knox  v.  Cleveland,  13  Wis. 
Pa.  St.  179;  Korn  v.  Browne,  64  Pa.  St.  245;  Parish  v.  Eager,  15  Wis.  532;  Woart 
55;  State  v.  Jones,  21  Md.  432:  Griffin  v.  Winnick,  3  N.  H.  473;  Cooley  Const. 
V,  McKinzie,  7  Ga.  163;  McKenny  v.  Lim.  365.  See  Swickard  v.  Bailey,  3 
-Compton.  18  Ga.  170;  George  7/.  Gard-  Kans.  507. 

ner,  49  Ga.  441;  Briscoe  v,  Anketell.  28  But  the  statute  may  be  repealed  or  ex- 
Miss.  361;  State  V,  Bermudez,  12  La.  tended  before  any  rights  have  become 
Ann.  352;  DeCordova  v,  Galveston.  4  barred.  Billings  v.  Hall,  7  Cal.  i; 
Tex.  470;  Lockhart  v.  Veiser,  2  Bush  Pleasants  v.  Rohrer,  17  Wis.  577;  Power 
(Ky.).  231;  Lewis  v.  Harbin,.  5  B.  Mon.  v,  Telford.  60  Miss.  195. 
(Ky.)  564;  Pearce  v.  Patton,  7  B.  Mon.  2.  Grimball  v.  Ross.  Charlt.  (Ga.*)  175; 
(Ky.)i62:  Walker?'.  Bank,  2  Engl.  (Ark.)  Ex  parh  Woods,  40  Ala.  75;  Halloway 
500;  Blackford  v.  Peltier,  i  Blackf.  (Ind.)  v.  Shermi^n,  12  Iowa,  282;  Banmbach  v. 
36;  Webb  V.  Moore.  25  Ind.  4;  Newland  Bade,  9  Wis.  599;  Starkweather  z/.  Hawes, 
V,  Marsh.  19  III.  37J5;  Stearns  v.  Gittings,  10  Wis.  125;  Johnson  ?/.  Duncan.  3  Mart. 
23  111.  387;  Mattby  v.  Cooper,  i  Morris,  (La)  530;  Newkirk  v.  Chapron,  17  111. 
<Iowa),  59;  Stephens  v.  Bank,  43  Mo.  344;  Barkley  z^.  Glover,  4  Mete.  (Ky.)  44. 
385;  Holcomb  V,  Tracy,  2  Minn.  241;  Cimtpare  Coflman  v.  Bank,  40  Miss.  29; 
Stone  V,  Bennett.  13  Minn.  153;  Smith  Hill  v.  Boyland,  40  Miss.  618;  Wood  </. 
9.  Packard,  12  Wis.  371.  Wood.  14  Rich.  (S.  Car.)  148;  State  v. 

The  rule  is  the  same  in  regard  to  a  Carew,  13  Rich.  (S.  Car.)498.     See  Black 

statute  prescribing  a  new  period  of  limit-  on  Const.  Prohibitions.  g§  156-161. 

ation  where  none  before  existed.      Wil-  An  act  providing  that  no  civil  process 

lard  V,  Harvey.  24  N.  H.  344;  Kenyon  v.  should  be  issued  or  enforced  against  any 

Stewart  44  Pa.  St.  179;  Korn  v,  Browne,  person  in  the  military  service  of  the  State 

64  Pa.  St.  55.  or  of  the  United  States  during  the  term 

But  if  the  statute  so  reduces  the  period  he  should  be  engaged  in  such  service 

of  limitation  that  the  time  will  already  (the  term  being  definitely  limited)  was 

have  run  against  a  particular  cause  of  ac-  no  infringement  of  constitutional  rights, 

tion,  this  will  be  tantamount  to  an  entire  Coxe  v,  Martin,  44  Pa.  St.  322;  Breiten- 

eztinguishment  of  the  remedy,  and  there-  bach  v.  Bush,  44  Pa.  St.  313.     Compare 

fore  unconstitutional.   Chapman  v,  Doug-  Hasbrouck    v.   Shipman,    16   Wis.  296. 

las  Co..  107  U.  S.  348;  Price  v.  Hopkins  See  Clark    v,    Martin,   3    Grant   (Pa.), 

13  Mich.  318;  Osbom  v.  Jaines,  17  Wis.  393. 
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tutional,  as  impairing  the  obligation  of  contracts,  which  purport  to 
grant  a  stay  of  execution  to  debtors  upon  judgments  rendered 
before  the  passage  of  the  act,  or  upon  judgments  to  be  subse- 
quently recovered  upon  contracts  formed  before  it  went  into  oper- 
ation.* The  legislature  may  pass  a  law  abolishing  imprisonment 
for  debt  on  contracts  made  or  judgments  rendered  when  im- 
prisonment of  the  debtor  was  one  of  the  remedies  to  which  his 
creditor  was  by  law  entitled  to.  resort.*^  But  an  act  increasing  the 
amount  or  value  of  the  debtor's  property  which  is  exempt  from 
levy  and  sale  on  execution  cannot  constitutionally  be  made  to 
apply  to  the  collection  of  judgments  entered  before  its  passage.* 

1.  Webster  v.  Rose,  6  Heisk.  (Tenn.)  200;  Gray  v.  Munroe,  i  McLean  (U.  S. 
93;  Ja^obS7^  Smallwood,  63  N.  Car.  112;  Cir.),  528;  Woodfinzr.  Hooper,  4  Humph. 
McOain  v.  Easly,  4  Baxt.  (Tenn.)  520;  (Tenn.)  13;  Fisher  v.  Lackey,  6  Blackf. 
Ex  parte  Woods,  40  Ala.  70;  Hudspeth  (Ind.)  373;  Newton  v.  Tibbatts.  2  EngL 
V,  Davis,  41  Ala.  389;  Luter  v.  Hunter,  .  (Ark.)  150;  Bronson  v,  Newberry,  2 
30  Tex.  688;  Canlleld  v.  Hunter.  30  Tex.  Dougl.  (Mich.)  38;  Ware  v.  Miller,  9  S. 
712;  Culbreath  v.  Hunter,  30  Tex.  713;  Car.  13;  Brown  v.  Dillahunty,  4  Sm.  & 
Johnson  v.  Duncan,  3  Mart.  (La.)  530;  Mar.  (Miss.)  713;  People  v.  Carpenter, 
Stevens  V.  Andrews,  31  Mo.  205;  Thorne  46  Barb.  (N.  Y.)  619. 
V,  San  Francisco,  4  Cal.  127;  Townsend  8.  Gunn  v.  Barry,  15  Wall.  (U.  S.)  610; 
V.  Townsend,  Peck  (Tenn.),  i;  Baily  v.  Edwards  v.  Kearzey,  96  U.  S.  595;  Bald- 
Gentry,  I  Mo.  164.  win  V.  Flagg,  43  N.  J.  L.  495:  Barnes  v. 

In  some  jurisdictions  an  attempt  is  Barnes,  8  Jones  (N.  Car.),  366;  Wilson 

made  to  discriminate  in  favor  of  remedial  v.  Brown,  58  Ala.  62;  Johnson  v.  Fletcher, 

statutes  which  grant  a  stay  of  execution  54  Miss.  628;  Lessley  v,  Pbipps,  49  Miss, 

for  a  period  that  is  neither  indefinite  nor  790;   Homestead  Cases,  22   Gratt.  (Va.) 

unreasonable  in  its  extension.     Thus  the  266;  Vedder  v.  Alkenbrack,  6  Barb.  (N. 

opinion  is  advanced  that  a  law  postpon-  Y.)327;  Quackenbush  v.  Danks,  i  Denio 

ing  the  collection  of  judgments  for  a  pre-  (N.  Y.),  128;  Danks  v.  Quackenbush,  i 

scribed  term  (as  a  year),  and  when  ade-  N.  Y.  129;  Forsyth  v,  Marbury,  R.  M. 

quate   security    is    furnished    does    not  Charlt.  (Ga.)  324. 

amount  to  such  an  invasion  of  the  remedy  But  in  some  States  it  is  held  that  if  the 

as  will    leave   it    practically  worthless,  exemption  is  not  unreasonable  in  amount 

United  States  v.  Conway,  i  Hempst.  (U.  it  is  not  open  to  constitutional  objections. 

S.   Cir.)  313;    Farnsworth  v,   Vance,   2  Morse  v.  Goold,  11  N.  Y.  281;  Harde- 

Cold.  (Tenn.)  108;  Chadwick  v,  Moore,  man  v.   Downer.   39  Ga.   425;   Hill  v. 

8  Watts  &  S.  (Pa.)  50:  Breitenbach  v.  Kessler,  63  N.  Car.  437;  Stephenson  v. 

Bush.  44  Pa.  St.  313;  Bunn  v,  Gorgas,  Osborne.  41  Miss.  119;  Cusicp.  Douglas, 

41  Pa.  St.  441;  Williams's  Appeal,  72  Pa.  3  Kans.  123;  Root  v.  McGrew,  3  Kans. 

St.  214.     But  see  Black  on  Const.  Pro-  215;   Coriell  v.  Ham,  4  Greene  (Iowa), 

hibitions,  §§  157,  158.  455;    Rockwell    v,    Hubbell,    2    DougL 

An  act  granting  a  stay  of  execution  is  (Mich.)  197. 

of  course  constitutional  and  binding  so  But  a  statute  exempting  the  debtor's 

far  as    it    relates    to    future  contracts,  whole  property  is  invalid.    State  v.  Bank 

Barry  v.  Iseman,  14  Rich.  (S.  Car.)  129.  of  the  State,  i  S.  Car.  63;   Penrose  r. 

If  the  agreement  of  the  parties,  by  its  Erie  Canal  Co..  56  Pa.  St.  46;  Lockhart 

express  terms,  provides  that  judgment  v.  Tinley.  15  Ga.  496. 

may  be  entered  without  stay  of  execution  AppndMnifliit  Laws. — Where  a  contract 

after  the  day  of  payment,  it  is  not  com-  is  solvable  in  money,  and,  by  the  law  in 

petent  for  the  legislature,  by  a  subse-  force  when   it   was  made,  the  debtor's 

quent  act.  to  disregard  this  stipulation  property  is  liable  to  be  seized  and  sold 

and  grant  a  stay.     Lewis  v.  Lewis.  47  on   execution   to  the  highest   bidder  to 

Pa.  St.  127;  White  v.  Crawford.  84  Pa.  satisfy  any  judgment  recovered  on  the 

St.  433:  Breitenbach  v.  Bush,  44  Pa.  St.  contract,  a  subsequent  statute  which  for- 

318.  bids  property  to  be  sold  on  execution 

S    Penniman's  Case,   T03  U.   S.  714;  unless  it  will  bring  two  thirds  of  the  val- 

Mason  v.  Haile,  12  Wheat.  (U.  S.)  370;  uation  set  upon  it  by  appraisers,  purstt« 

Beers  v.  Haughton,  9  Pet.  (U.  S.)  329;  ant  to  directions  contained  in   the  law, 

Sturgesv.  Crowninsbield,  4Wheat.  (U.  S.)  though   professing  to  act  only  oa    the 
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13.  Betroaotive  Lawi. — There  is  nothing  in  the  constitution  of 
the  United  States  to  prohibit  the  several  States  from  passing  re- 
troactive laws  so  long  as  they  do  not  impair  the  obligation  of  con- 
tracts or  partake  of  the  nature  of  ex  post  facto  laws  or  bills  of  at- 
tainder.^ But  retroactive  laws,  under  that  specific  name,  are  for- 
bidden by  the  constitutions  of  seven  States.*-*    It  is  an  inflexible 


Temedy,  amounts  practically  to  a  denial  Hughes  v.  Cannon,  2   Humph.  (Tenn.) 

of  the  rights  secured  by  the  contract,  or  589;  Morris  v.  State.  62  Tex.  778;  Ches- 

to  so  serious  an  obstruction  as  to  render  nut  v.   Shane,   16  Ohio,  599;  Jones  v. 

it  obnoxious  to  the  constitutional  prohi-  Jones,  2  Tenn.  2. 

bitten.     McCracken  v,  Hayward,  2  How.  But  whether  or  not  retroactive  laws 

(U.  S.)  608;  Moore  v.  Fowler,  i  Hempst.  arc  specially  prohibited,  the   legislature 

<U.  S.  Cir.)  536;  Rawley  v.  Hooker,  21  cannot  pass  any  law  divesting  settled 

Ind.  144:   Robards  v.   Brown,  40  Ark.  rights  of  property.    Benson  v.  New  York. 

423;    Willard   v,   Longstreet.   2    Dougl.  10  Barb.  (N.  Y.)  223:  Bay  v.  Gage,  36 

(Mich.)  172.    C<ww/ar^  Williams  V.  Waldo,  Barb.  (N.  Y.)  447;  Kenyon  v.  Stewart, 

3  Scam.  (111.)  264.     See  Sproit  v.  Reid,  3  44  Pa.  St.  179;  Boston  Frankiinite  Co  v. 

Greene  (Iowa).  489;  Chadwick  v.  Moore,  Condit,  19  N.  J.  £q.  394;  CoflSn  v.  Rich, 


8  Watts  &  S.  (Pa)  49;  Jones  v.  Davis.  6 
Neb.  33;  Catlin  v,  Munger,  i  Tex.  598; 
Black  on  Const.  Prohibitions,  §  168. 
1.  Satterlee  v.  Matthewson.  2  Pet.  (U. 


45  Me.  507;  Hinton  v,  Hinton,  Phill. 
(N.  Car.)  410;  Houston  v,  Boyle,  10 
Ired.  (N.  Car.)  496:  Commercial  Bank  v. 
Chambers,  8  Sm.  &  Mar.  (Miss.)  9;  Pas- 


8)380;  Watson  v.  Mercer,  8  Pet.  (U.  S  )    chal  v,  Perez,  7  Tex.  348;   Chcsnut  v. 


88;  Charles  River  Bridge  v.  Warren 
Bridge.  11  Pet.  (U.  S.)  539;  Baltimore  & 
Susquehanna  R.  v.  Nesbit,  10  How.  (U. 
S.)  395:  Carpenter  v,  Pennsylvania,  17 
How.  (U.  S.)  456;  Locke  v.  New  Orleans, 


Shane,  16  Ohio,  599;  Wright  v.  Marsh, 
2  Greene  (Iowa),  94;  Tilton  v.  Swift,  40 
Iowa,  78. 

"But  suppose  that  a  retroactive  law, 
without  coming  under  any  of  the  heads 


4  Wall.  (U.  S.)  172;  Drehman  v.  Stifle,  8  already  adverted  to,  is  objected  to  on  the 
Wall.  (U.  S.)  595:  Randall  v,  Krieger,  23  ground  that  it  is  contrary  to  the  spirit  of 
Wall.  (U.  S.)  137;  Beach  v.  WoodhuU,  the  constitution  and  the  implications  nee* 
PeL  C.  C.  2;  Albee  v.  May,  2  Paine  (U.  essarily  drawn  from  it,  or  to  the  funda- 
S.  Cir.),  74;  People  v.  Supervisors,  63  mentals  of  justice  and  good  government, 
Barb.  (N.  Y.)  85;  Grim  v.  School  Dist.,  or  to  those  cardinal  principles  of  the 
57  Pa.  St.  433;  Lane  v.  Nelson.  79  Pa.  social  compact  which  antedate  all  laws, 
St.  407;  Wilson  t/.  Hardesty,  i  Md.  Ch.  and  enter  into  the  very  framework  of 
^;  Baugher  v.  Nelson,  9  Gill  (Md.),  299;  representative  government.  If,  in  the 
Reed  v.  Beall,  42  Miss.  472;  State  v.  particular  State,  there  exists  no  prohibi- 
New  Orleans,  32  La.  Ann.  709;  State  v.  tion  against  retroactive  laws,  is  it  within 
Squires,  26  Iowa,  340.  the  province  of  the  judiciary  to  declare 
2.  Colorado^  Louisiana^  Missouri^  New  such  an  act  unconstitutional?  This  ques- 
Hampshire^  Ohio,  Tennessee,  and  Texas,  tion  is  by  no  means  free  from  doubt. 
See  Black  on  Const.  Prohibitions,  §  172.  But  the  preponderance  of  authority  re- 
in those  States  where  retroactive  laws  turns  an  affirmative  answer."  Black  on 
are  specifically  and  formally  prohibited  Const.  Prohibitions,  §  177;  Regents  v. 
there  are  nevertheless  certain  classes  of  Johnson,  9  Gill  &  J.  (Md.)  365;  Welch  v, 
statutes  of  that  character  which  are  held  Wadsworth,  30  Conn.  149,  155;  Goshen 
valid  and  constitutional  as  being  salutary  v,  Stonington,  4  Conn.  225;  Calder  v. 
and  wholesome  regulations  and  not  within  Bull,  3  Dall.  (U.  S.)  386;  Wilkinson  v. 


a  just  construction  of  the  inhibition.  See 
Rich  V,  Flanders,  39  N.  H.  304;  Simpson 
V.  Bank,  56  N.  H.  466;  Rairden  v. 
Holden,  15  Ohio  St.  207;  Trustees  v. 
McCaugfay,  2  Ohio  St.  152;  Butler  v. 
Toledo,  5  Ohio  St.  225;  Brandon  v. 
Green,  7  Humph.  (Tenn.)  130;  Wynne  v. 


Leland,  2  Pet.  (U.  S.)  657;  Terrett  v. 
Taylor,  9  Cranch  (U.  S.)  43;  Benson  v. 
New  York,  10  Barb.  (N.  Y.)  244;  Bow- 
man V.  Middleton,  i  Bay  (S.  Car.),  252; 
Ham  V.  McClaws,  i  Bay  (S.  Car),  98. 
Compare  Sharpless  v.  Mayor  of  Phila- 
delphia, 21  Pa.  St.  147.  161;  Common- 


Wynne,  2  Swan  (Tenn.),  405;   De  Cor-  wealth  v.  McCloskey,  2  Rawie  (Pa.),  369; 

dova  V.  Galveston,  4  Tex.  470;  Suther-  Bridgeport  v.  Railroad,   15   Conn.  475; 

land  V,  De  Leon,  i  Tex.  250;  New  Or-  Louisville,  etc.,  R.  v.  County  Court,  i 

leans  v,  Cordeviolle,  13  La.  Ann.  268;  Sneed  (Tenn.),  687.     See  Cooley  ConsL 

New  Orleans  v.  Pouu,  14  La.  Ann.  853;  Lim.  164  et  seq. 
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rule  that  a  statute  will  be  construed  as  prospective  and  operating- 
in  futuro  only  unless  the  intention  of  the  legislature  to  give  it  a. 
retroactive  effect  is  expressed  in  language  too  clear  and  explicit  tx>- 
admit  of  a  reasonable  doubt.*  And  where  the  retroactive  char- 
acter of  a  statute  is  clearly  indicated  on  its  face,  and  although  it  is 
free  from  constitutional  objections,  yet  it  will  always  be  subjected 
to  the  most  circumscribing  construction  that  can  possibly  be  made 
consistent  with  the  intention  of  the  legislature.* 

{a)  The  Invalid  Classes  of  Retroactive  Laws. — The   legislature 
has  no  power  to  pass  a  law  impairing  vested  rights  of  property.* 

1.  Aafifmordt  v,  Rasin.  I03  U.  S.  620;  Atwood,  11  Wis.  422;  Von  Schmidt  v. 

United  Slates  v,  Starr,  i  Hempst.  (U.  S.  Huntington,  i  CaJ.  55;   Thorne  v.  San 

Cir.)  469;  Torrey  v   Corliss,  32  Me.  33;  Francisco,   4  Cal.    127;    Cooley  Const. 

Coffin  V,  Rich,  45  Me.  507:  Atkinson  v.  Lim.  370. 

Dunlop,  50  Me.  iii;  Colony;  v.  Dublin,         But  a  statute  applying  to  future-trans* 

32  N.  H.  432;  Brings  v.  Hubbard,  19  Vt.  actions  does    not  operate  retroactively 

86;  Whitman  v.  Hapgood,  13  Mass.  46a;  merely  because  they  relate  to  antecedent 

Medford  v.  Learned,  16  Mass.  215;  Go-  events,  or  because  part  of  the  requisites 

shen  V.  Stonington,  4  Conn.  209;   Per-  of  its  action  are  drawn  from  time  before 

kins  V,  Perkins.  7  Conn.  558:  Plumb  v,  its  passage.     Johnston  v.  United  States, 

Sawyer,    21     Conn.    351;    Hubbard    v,  17  Ct.  of  CI.  157. 

Brainerd,  35  Conn.  576;  Slate  v.  Smith,        8.  Hedger  v.  Remaker,  3  Mete.  (Ky.)- 

38  Conn.  397;   Dash  v.  Van  Kleeck.   7  255. 

Johns.  (N.  Y.)  477;  Watkins  z/.  Haight,         To  a  statute  explicitly  retro^tive  to  a 
18  Johns.  (N.  Y.)  138;  Quackenbush  v,  ceruin  extent  and  for  a  certain  purpose, 
Danks,  i  Denio  (N.  Y  ),  128:   Say  re  v,  the  court  will  not,  by  constmcttoo,  give 
Wisner,  8  Wend.  (N.  Y.)  661;   Ray  v»  a  retroactive  operation  to  any  greater  ex- 
Gage,  36  Barb.  (N.  Y.)  447;   Norris  v.  tent  or  for  any  other  purpose.     Thames- 
Beryea,  13  N.  Y.  273;  New  York,  etc.,  Mfg.  Co.  v.  Lathrop.  7  Conn.  550. 
R.  V,  Van  Horn,  57  N.  Y.  473;  Jarvis  v.         8.  Benson  r.  New  York,  10  Barb.  (N.. 
Jarvis.  3  Edw.  Ch.  (N.  Y.)  462:  Oliphant  Y.)223;  Boston  Franklinitc Co.  v.  Condit. 
V.  Smith,  6  Watts  (Pa.),  449;  Bedford  v.  19  N.  J.  Eq.  394;  Norman  v.  Heist,  5  W. 
Shilling.  4  S.  &  R.  (Pa.)  401;   Ogle  v,  &  S.  (Pa.)  171;   Houston   v.  Bogle.    lo- 
Turnpike  Co.,    13   S.    &   R.  (Pa.)  256;  I  red.  (N.  Car.)  496:  Commercial  Bank  t^. 
Kenyon  v.  Stewart,  44  Pa.  St.  179;  Ty-  Chambers,  8  Sm.  &  Mar.  (Miss.)  9:  Pas- 
son   V.  School   Directors.   51  Pa.  St.  9;  chal   v.  Perex.  7  Tex.  348,  Chesnut  v. 
Haley  v.  Philadelphia.  68   Pa.  St.  137;  Shane,  16  Ohio,  599;  Wright  v.  Marsh,  2 
State  V.  Scudder,  32  N.  T.  L.  203;  Vree-  Greene  (Iowa),  94. 

land  V,  Bramhall.  39  N.  J.  L.  i;  Baugher        What  are  Yattad  Bights  — A  sutute  is- 

V.  Nelson,  9  Gill  (Md.).   299;   Clark   v.  not  objectionable  as  retroactive  because 

Baltimore.  29  Md.  277;  Williams  v.  |ohn-  it  purports  to  operate  on  prior  contingent 

son.  30  Md.  500;  Merwin  v.  Ballard.  66  or  qualified  rights,    but  only  where   it 

N.  Car.  398;  Ex  parte  Graham.  13  Rich,  operates    to    divest  settled  and   vested 

(S.  Car.)  277;  Davis  v.  Minor,  i  How.  rights.     Clarke  v.  McCreary,  12  Sm.  & 

(Miss.)   183:    Garrett  v.    Beaumont.   24  Mar.  (Miss.)  ZAl* 

Miss.   377;  Oy(>n*s   Succession.  6  Rob.        A  right  cannot  be  regarded  as  vested, 

TLa.)  504;  Slack  v.  Railroad,  13  B.  Mon.  in    the  constitutional    sense,   unless    it 

(Ky.)  i:   Allbyer  v.  State,   10  Ohio  St.  amounts  to  something  more  than  such  a 

588;   Lewis  V,   Brackenridge,    I    Blackf.  mere  expectation   of    future  benefit  or 

(Ind.)  220;  State  v.  Barbee.  3  Ind.  258;  interest  as  may  be  founded  upon  an  an- 

Aurora  Turnpike  Co.  v.    Holthouse.    7  ticipated  continuance  of  the  existing  gen- 

Ind.  59:   Garrett  v.  Doe.   i  Scam.  (III.)  eral  laws.     Merrill  v.  Sherburne.  I  N.  H. 

335;  Guard  v.  Rowan,  2  Scam.  (Ill  )  499;  213:  Cooley  Const.  Lim.  359. 
Brure  v,   Schuyler,   4  Gilm.   (111.)  221;         But  a  statute  regulating  the  descent 

Thompson  ?/.  Alexander,  ii  111.  54;  Con-  and  distribution  of  property  cannot  be  so- 

way   V,    Cable,   37   111.    82;    Bartruff  v.  modified  by  subsequent  enactment  as  to 

Remey,  15  Iowa.  257;  Bennett  x>.  Fisher,  divest  estates  which  have  already  passed 

26  Iowa,  497,  State  v.  Auditor.  41  Mo.  to  the  heir.     Rock  Hill  College  v.  Jone8» 

25;    State    V,    Blakeman,    52    Mo.    578;  47  Md.  i. 
State  V.  Ferguson,  62  Mo.  77;  State  v.        A  will  does   not   take  effect,  nor  are 
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An  act  of  the  legislature  declaring  the  interpretation  to  be  placed 
upon  a  previous  statute,  is  not  obligatory  upon  the  courts  with 

respect  to  the  application  of  the  first  statute  to  transactions  which 

there  any  rights  acquired  under  it,  until  Bank  of  St.  Mary's  v.  State,  is  Ga.  475, 

the  death  of  the  testator,  and  its  con-  Compare   Dow   v,    Norris,  4  N.  H.   16; 

struction  must  depend  upon  the  law  as  it  Lakeman  v  Moore,  32  N.  H.  410. 

stands  at  the  time  of  that  event;  hence  a  A  right  to  a  threefold  forfeiture  of  all 

statute  passed  after  the  making  of  a  will,  the  interest  reserved   on  a  contract,  00 

but  before  the  death  of  the  testator,  by  account  of  usury,  is  not  a  vested  right, 

which  the  common  law  in  this  respect  is  Parmeiee  v,  Lawrence,  44  III.  405. 

changed,    will    operate    upon    the   will.  •'When  tlie  period  prescribed* by  the 

Loveren  v.  Lamprey,  22  N.  H.  434.     See  Statute  of  Limitations  has  once  run,  so  a» 

Blackman   v.  Gordon,  3    Rich.  Eq.  (S.  to  cut  ofif  the  remedy  which  one  might 

Car.)  43.  have  had  for  the  recovery  of  property  in 

The  husband's  interest  in   the  wife's  the  possession  of  another,  the  title   ta 

personalty.owned  at  the  time  of  marriage,  the  property,  irrespective  of  the  original 

is  a  vested  right  which  can  not  be  disturbed  right,  Is  regarded  in  law  as  vested  in  the 

by  subsequent  legislation.     Metropolitan  possessor,  who   is  entitled  to  the  same 

Bank  2/.  liitz,  I  Mackey  (Dist.  Columb.),  protection   in    respect    to  it  which   the 

1x1.     See    Holmes  v.  Holmes.  4   Barb,  owner  is  entitled  to  In  other  cases.     A 

(N.  Y.)  295:  White  v.  White,  5  Barb.  (N.  subsequent  repeal  of  the  limitation  law 

Y.)  474;  Westervelt  v,  Gregg,  12  N.  Y.  could  not  be  given  a  retroactive  effect,  so^ 

208.  as  to  disturb  this  title.     It  is  vested  a» 

But  it  is  otherwise  as  to  his  expectant  completely  and  perfectly  and  is  as  safe 

interest  in  the  after- acquired  personalty  from  legislative  interference  as  it  would 

of  the  wife:  this  is  not  vested  until  acqai-  have  been  if  it  had  been  perfected  in  the 

sition.     Westervelt  v.  Gregg.  12  N.  Y.  owner  by  grant  or  any  species  of  assur- 

208;   Norris  v,  Beryea,    13   N.   Y.  273.  ance."     Cooley  Const.  Lim.  365. 

Compare  Dunn   v,  Sargeant,  lOi   Mass.  A  statute  abolishing  tenure  in  tail,  and  . 

336  changing  estates  so  held  into  estates  ia 

Tenancy  by  the  courtesy  is  not  a  vested  fee-simple,  is  valid  and  constitutional, 

right  until  it  has  become  initiate  by  the  De  Mill  v.  Lock  wood,  3  Blatch.  (U.  S. 

birth  of  a  possible  heir.      Cooley  Const.  Cir.)  56. 

\ax^.  361;  Strong  v.  Clem,  12  Ind.  37;  And  a  statute  making  joint  heirs  tenants 

Wyatt  V,  Smith,  25  W.  Va.  813;  Tong  v,  in  common  may  constitutionally  embrace 

Marvin,  15  Mich.  60.  estates  existing  at  its  passage;  it  impairs 

Tlie  wife  has  no  vested  right  of  any  no  vested  rights,  but  renders  the  tenure 

kind  to  dower  in  the  estate  of  her  hus-  more  beneficial.     Stevenson  7>.  Cofferin, 

band  before  his  decease;  and  until  that  20   N.  H.   150;   Holbrook  v.  Finney,  4 

event    her  right  may   be    modified    or  Mass.    567;    Anable  v.   Patch,    3   Pick, 

abolished  by  the  legislature.     Barbour  v.  (Mass.)  363. 

Barbour,  46  Me.  9;  Talbot  v,  Talbot,  14  The  right  of  a  creditor  to  any  particu- 

R.  I.  57.  lar  remedy  is  not  a  vested  right.     The 

When  a  party,  by  statutory  provisions.  State  is  bound  10  afford  substantive  and 

becomes  entitled  to  recover  a  judgment,  available  remedies  to  the  suitors  in  her 

in   the  nature  of  a  penalty,  for  a  sum  courts;  but  no  party  can  claim  a  vested 

greater  than  that  which  is  justly  due  to  right  in  the  permanence  of  a  particular 

him,  the  right  to  the  amount  which  may  system  of  courts,  or  the  continuance  of  a 

be  recovered  does  not  become  a  vested  special  mode  of  procedure,  or  the  perpet- 

right  until  judgment  is  obtained:  hence  a  uation  of  any  remedy  or  remedial  process 

repeal  of  the  statute  conferring  the  right  which  can  be  modified  or  abolished  with- 

will  purge  all  past  transactions  of  their  out  impairing  or  taking  away  the  right 

penal  character  under  it.  unless  they  have  itself,  when  public  policy  or  the  conveni- 

already  passed   to  judgment.      Oriental  ence  of  justice  demands  a  change.    Black 

Bank  v.  Freeze,  18  Me.   109;  Pierce  v.  on  Const.Prohibitions.g  192;  De  Cordova 

Kimball,  9  Me.  54;  Confiscation  Cases,  v,   Galveston,   4  Tex.   470;  Pa«chal   v. 

7   Wall.   (U.    S.)  454;  United   States   v.  Perez.  7  Tex.  348;  Rairden  w.  Holden,  15 

Tynen,  11  Wall.  (U.  S.)  88;  West  Troy  Ohio  St.  207:  Rich  v.  Flanders,  39  N.  H. 

Fire  Dept    v.  Ogden.  59  How.   Pr.  (N.  304;  Henchall  v,  Schmidtz.  50  Mo.  454; 

Y.)  21;  Engle  v    Schurtz.  i   Mich.  150;  Bird   v.  Keller,    77   Me.  270;  Searcy  v. 

Washburn  v.  Franklin,  35  Barb.  (N.  Y.)  Stubbs,  12  Ga.  437;  Chaffee  v,  Aaron.  62 

599;  Welch  V.  Wadsworth,  30  Conn.  149;  Miss.  29. 
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occurred,  or  rights  of  action  which  accrued,  prior  to  the  second.* 
In  regard  to  statutes  attempting  to  reverse  judicial  proceedings, 
granting  new  trials  or  appeals,  or  opening  or  annulling  judgments, 
see,j2(f/rtf,§  4(^).  A  statute  which,operating  upon  facts  existing  at 
the  time  of  its  passage,  attempts  to  impose  upon  one  person  a  debt 
or  duty  to  another,  where  there  was  no  right  and  no  obligation  in 
existence  before  the  passage  of  the  act,  is  in  violation  of  the  con- 
stitutional prohibitions.* 

(^)  The  Valid  Classes  of  Retroactive  Laws. — Curative  and  con- 
firmatory statutes,  within  certain  limits,  are  valid  and  constitutional. 
TheVule  is  thus  stated:  If  the  thing  wanting, or  which  failed  to  be 
done,  and  which  constitutes  the  defect  in  the  proceedings,  is  some- 
thing the  necessity  for  which  the  legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond  the  power  of  the  legis- 
lature to  dispense  with  it  by  subsequent  statute ;  and  if  the  irregu- 
larity consists  in  doing  some  act,  or  in  the  mode  or  manner  of 
doing  some  act,  which  the  legislature  might  have  made  immaterial 
by  prior  law,  it  is  equally  competent  to  make  the  same  immaterial 
by  a  subsequent  law.*     Statutes  conferring  authority  upon  the 

1.  Union  Iron  Co.  v.  Pierce,  4  Biss.  (Supp.)  408 ;  Wright  r.  Hawkins.  28  Tex. 
<U.  S.  Cir.)  327;  Kelsey  v.  Kendall,  48  452;  Yeatman  v.  Day.  79  Ky.  186;  Dupy 
Vt.  24;  Greenough  v.  Greenough.  11  Pa.     v,  Wickwire.  i  D.  Ch'p.  (Vi.)  237. 

St.  494;  West  Branch  Boom  Co.  v.  Dodge,         But  in  cases  where  ihe  jurisdiction  has 

31  Pa.  St.  285;  Reiser  v.  Saving  Assn..  attached  and   there   has  been  a  formal 

39  Pa.  St.  137;  Haley  v.  Philadelphia,  68  defect  in    the    proceedings,    where    the 

Pa.  St.  45;  Dequindre  v.   Williams,  31  equity  of  the  party  is  complete  and  all 

Ind.  444;  McManning  v.  Farrar,  46  Mo.  that  is  wanted  is  legal  form,  it  is  within 

376;  Lincoln  Building  Assn.  v.  Graham,  the  recognized  power  of  the  legislature 

7Nebr.  173.     G^m^^r  Baker  t/.  Herndon,  to  correct  such  defect  and  to  provide  a 

17  Ga.  568.  remedy   for  the  legal   righL      Lane  v. 

Retroactive  declaratory  statutes  must  Nelson.  79  Pa.  St.  407;  Slate -9.  Union, 

not  be  allowed  to  affect  vested  rights.  33  N.  J.   L.  350;   Selsby  v.  Redlon,  19 

Lambertson    v.   Hogan,    2   Pa.   St.    22;  Wis.  17;  Beach  v.  Walker.  6  Conn.  197; 

Haley  v.   Philadelphia,   68    Pa.  St.   45;  Booth  z/.  Booth,  7  Conn.  350;  Mather  v. 

McLeod  V.  Burroughs,  9  Ga.  213.  Chapman,  6  Conn.  54;  Hannibal,  etc.,  R. 

2.  Ryan  v.  State.  5  Nebr.  276;  Towle  v.  Marion  Co.,  36  Mo.  294. 

V.  Railroad.  18  N.  H.  547.  Statutes   passed    for    the    purpose    of 

But  where  a  moral  obligation  exists,  healing  defects  in  the  acknowledgments 

the  legislature  may  give  it  legal  effect  by  of  prior  deeds  or  other  conveyances,  or 

a    retroactive    statute.         Lycoming    v.  excusing    other    informalities    in    their 

Union,  15  Pa.  St.  166;  New  Orleans  v,  execution   or  registration,  are  constitu- 

Clark.  95  U.  S.  654.  tional.     Chesnut  v.  Shane.  16  Ohio,  599; 

8.  Cooley  Const.  Lim.  371;    Green  v,  Ferguson  v,   Williams,    58    Iowa.    717; 

Abraham,  43  Ark.  420;  Exchange  Bank  Brinton  v.  Seevers,  12  Iowa,  389:  Barton 

Tax  Cases,  21  Fed.  Repr.  99.  v.    Morris,   15   Ohio,   408;  Joumeay  f. 

CorstiTe  Aoti. — If  the  judicial  proceed-  Gibson.  56  Pa.  St  57;  Barnet  v.  Barnet, 

ings  which  the  confirmatory  act  is  de-  15  S.  &  R.  (Pa.)  72;  Maxey  v.  Wise.  25 

signed  to  remedywere  absolutely  void,  for  Ind.  i;  Dulany  v,  Tilghman,  6  Gill  &  J. 

want  of  jurisdiction  or  other  reason,  then  (Md.)  461. 

the  attempted  cure  cannot  be  effected,  and  It  is  said  that  if  the  defects  in  the  deed 

the  rights  of  the  parties  must  stand  as  were    such    as    to  render  it    positively 

they  were.     McDaniel  v,  Corel!,  ig  111.  ineffectual  to  convey  the  grantor's  title,  a 

226;  Denny  v.  Mattoon,  2  Allen  (Mass.),  subsequent    curative    statute  would    be 

361;   Lane  v.  Nelson,  79   Pa.    St.   407;  objectionable  as  depriving  the  party  of 

Richards  v.  Rote,  68  Pa.  St.  248;  Pryor  his  property  without  tlue  process  of  law. 

V,  Downey.  50  Cal.  388;  Israel  v.  Arihur.  Russell  v,  Rumsey,  35  III.  362:  Alabama 

7  Colo.  5;  Sherwood  v,  Fleming,  25  Tex.  Ins.  Co.  v.  Boykin,  38  Ala.  510;    Ofton 
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courts  to  grant  divorces  for  causes  occurring  before  the  passage  of 
the  authorizing  statute,  and  which,  at  the  time  of  their  happening, 
furnished  no  ground  for  the  dissolution  of  the  marriage  relation, 
are  not  objectionable  on  account  of  their  retroactive  operation.* 

V.  Noonan,  23  Wis.    102.     But  compare  of  corporate  powers.     Syracuse  Bank  v, 

Barnet  v,  Barnet,  15  S.  &  R.  (Pa.)  72;  Davis,  16  Barb.  (N.  Y.)  188;  Mitchell  v, 

Watson   V.  Mercer,   8   Pet.  (U.   S.)  88;  Deeds,  49  111.  416;  Morris  v.  State,  62 

Davis  V.  Bank,  7  Ind.  316;  Dentzel  v.  Tex.  728;  Gardner  t^.  Haney,  86  Ind.  17; 

Waldie,  30  Cal.  138;  Goshorn  v,  Purcell,  Schenley  v.  Commonwealth,  36  Pa.St.  29. 

II  Ohio  St.  641.  And  to  cure  irregularities  and  defects 

But  such  statutes  cannot  be  allowed  to  in  the  previous  assessments  of  property 

effect  the  vested  rights  of  third  parties,  for  taxation  and  the  levy  of  taxes  thereon. 

Cooley   Const.    Lim.    378;    Meighen   v.  Boardman   v,  Beckwith,  18   Iowa,  292; 

Strong.  6  Minn.  177;  Green  v.  Drinker,  Musselman  v.  Logansport,  29  Ind.  533; 

7  Watts  &  S.  (Pa.)  440.  Chamberlain  v,  Taylor,  36  Hun  (N.  Y.), 

Statutes  are  valid  which  confirm  deeds  24;  Butler  v.  Toledo,  5  Ohio  St.  225; 
that  are  irregular  only  through  an  imper-  Sirauch  v.  Shoemaker,  i  Watts  &  S.  (Pa.) 
lect  compliance  with  the  peculiar  statutory  175;  Montgomery  v,  Meredith,  17  Pa.  St. 
provisions  governing  the  acknowledg-  42;  Waller  v.  Bacon,  8  Mass.  472;  Locke 
ments  of  married  women.  Johnson  v,  v.  Dane,  9  Mass.  360;  Patterson  v,  Phil- 
Richardson,  44  Ark.  365;  Barnet  v,  brook,  9  Mass.  153;  Brevoort  t/.  Detroit, 
Barnet,  15  S.  &  R.  (Pa.)  72.  See  Russell  23  Mich.  322;  State  v,  Newark,  34  N.  J. 
V.  Rumsey,  35  111.  362;  Pearce  v.  Patton,  L.  237. 

7  B.  Mon.  (Ky.)  162;  Goshorn  v.  Purcell,  But  if  the  fault  is  in  the  nature  of  the 

II  Ohio  St.  641:  Chesnut  v.  Shane,  16  tax  itself,  it  cannot  be  obviated  by  subse- 

Ohio,  599;  Dentzel  z'.  Waldie,  30  Cal.  138.  quent  act.     May  v.  Holdridge,  23  Wis. 

But  if  the  invalidity  of  the  conveyance  93;  Cooley  Const.  Lim.  382. 
arises  from  a  want  of  power  in  the  Where  a  person  has  designed  and  at- 
grantor  to  convey  the  particular  estate,  tempted  to  enter  into  a  particular  contract, 
and  not  from  any  informality  in  its  exe-  but  has  failed  to  bind  himself,  in  the  con- 
cution.  nor  merely  from  a  disability  im-  templation  of  the  law,  either  in  conse- 
posed  by  the  policy  of  the  law,  it  is  not  quence  of  9.  personal  disability  on  his 
in  the  power  of  the  legislature  to  confer  part,  or  of  considerations  of  public  policy 
retroactive  efficacy  on  the  deed ;  both  existing  at  that  time,  or  by  reason  of  the 
-because  the  rights  of  third  parties  are  neglect  of  some  legal  formality  or  re- 
necessarily  involved,  and  because  the  quirement,  he  cannot  complain  of  a  sub- 
legislature could  not,  in  advance,  have  sequent  statute  validating*  the  contract 
authorized  such  a  conveyance.  Black  and  fixing  his  liability.  See  Mechanics' 
on  Const.  Prohibitions,  §  211;  Shonk  v.  Bank  v,  Allen,  28  Conn.  97;  Andrews  v. 
Brown,  61  Pa.  St.  320;  Routson  v.  Wolf,  Russell,  7  Blackf.  (Ind.)  474;  Grimes  v, 
35  Mo.  174.  Doe,  8  Blackf.  (Ind.)  371;  Thompson  v. 

Laws  passed  to  remedy  the  defective  Morgan,  6  Minn.  292;  Parmelee  v.  Law- 
execution  of  powers,  when  intended  to  rence,  48  111.  331;  Curtis  z/.  Leavitt,  17 
carry  out  the  manifest  intention  of  the  .Barb.  (N.  Y.)  309;  State  v.  Norwood,  12 
parties,  and  not  affecting  vested  rights,  Md.  195;  Gibson  v.  Hubbard,  13  Mich, 
are  constitutional.  State  v.  Newark,  27  215:  Harris  v.  Rutledge,  19  Iowa.  389; 
N.  J.  L.  185;  Smith  v.  Callaghan,  24  N.  Lewis  v.  McElvain,  16  Ohio.  347;  Estep 
W.  Repr.  (Iowa)  50.  v,  Hutchman,  14  S.  &  R.  (Pa.)  435;  New 

The  legislature  has  constitutional  au-  Orleans  v.  Clarke,  95  U.  S.  644. 

thority  to   pass   a  statute  affecting  the  The  legislature  may  legalize  irregular 

execution  of  wills,  and  to  give  it  a  retro-  marriages.       Goshen    v.   Stonington,   4 

spective  effect  upon  testaments  already  Conn.  209;   Brower  v.  Bowers,  i  Abb. 

made  at  the  time  of  its  passage,  but  which  App.  Dec.  (N.  Y.)  214. 

have  not  yet  taken  effect  by  the  death  of  1.  Jones  v,  Jones,  2  Tenn.  2;  Berthe- 

the  testator.     Long  v.  Zook,  13  Pa.  St.  lemy  v.  Johnson,  3  B.   Mon.  (Ky.)  90; 

400;  American  Baptist  Union  v.  Peck,  10  Carson  v.  Carson,  40  Miss.  349;  West  v. 

Mich.  341;  Loveren  v.  Lamprey,  22  N.  West.  2  Mass.  223;  Bigelow  v.  Bigelow, 

H.  434.     See  McCarty  v.  Hoffman,  23  108  Mass.  38;  i  Bishop  Mar.  &  Div.  §g 

Pa.  St.  507;  Greenough  v.  Greenough,  11  670-680,  and  696-700.     Compare  Clark  v. 

Pa.  St.  489;  Slate  v.  Warren,  28  Md.  338;  Clark,  10  N.  H.  387;  Greenlaw  v,  Green- 

JSouthard  v.  Railroad,  26  N.  J.  L.  13.  law,  12   N.   H.  200;  Jarvis  v.  Jarvis,  3 

And  to  remedy  the  defective  exercise  Edw.  Ch.  (N.  Y.)  462;  Given  v,  Marr,  27 
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Definition.            CONSTRAINT— CONSTRUCTION.  IMaita. 

A  State  may  constitutionally  pass  a  retroactive  law  impairing  her 
own  rights.* 

COHSTBAIHT. — Compulsion;   restraint ;   abridgment  of  liberty 
or  hindrance  of  the  will/-* 

COHSTRXrCTIOlf .— The  erection  or  creation  of  anything  *    The 

Me.  212;  Sherburne  v,  Sherburne,  6  Me.  without  discrimination  to  the  same  pur- 

2IO.  pose.     To  say  that  an  act  is  done  with- 

1.  Davis  V.  Dawes,  4  Watts  &  S.  (Pa.)  out  'constraint/  or  without  'restrunt,' 

401;  Lewis  V.  Turner,  40 Ga.  416;  Mayers  would  convey  the  same  meaning,  name- 

V.  Bryne.  19  Ark.  308.  ly.  without   'any  abridgment  of  liberty 

Anthoritlet  on  ConstitutiOBal   Law. —  or  hindrance  of  the  will,'  which  is  one  of 

Story  on  the  Constitution ;  Cooley*s  Con-  the  recognized  definitions  of  restraint, 

stitutional  Limitations;  Cooley*s  Const!-  I  am  of  opinion,  therefore,  that,  while 

tutional  Law;  Sedgwick,  Statutory  and  the  words  are  different,  the  sense  is  one, 

Constitutional  Law;  Pomeroy's Constitu-  and  that  the  certificate  is  valid."    Ed- 

tional  Law;  Desty*s  Federal  Constitution;  monson  v,  Harris.  2  Tenn.  Ch.  427. 

Black    on    Constitutional    Prohibitions;  8.  Where  a  jury  had  allowed  plaintiffs 

Bump,  Notes  of  Constitutional  Decisions;  the  sum  of  $500  for  a  ''right  of  way" 

Wade  on  Retroactive  Law;  Tiedman  on  taken  by  a  railroad  company  over  their 

Police  Power.  lands,  on  an  instruction  of  the  conn  thai, 

8.  On  the  question  of  the  validity  of  **  if  the  strip  appropriated  by  the  railroad 
a  trust  deed  made  by  a- married  woman,  company  is  timber  land,  the  jury  will 
wherein  the  certificate  of  privy  examina-  consider  the  fact  in  estimating  the  dam- 
tion,  instead  of  following  the  words  of  the  ages,  and  that  the  railroad  take  with  the 
code  that  she  '*  acknowledged  the  execu-  appropriation  of  the  land  the  right  to  dc- 
tion  of  the  said  deed  to  have  been  done  by  stroy  or  appropriate  the  entire  timber  on 
her  freely,  voluntarily,  and  understand-  the  strip,  if  the  company  should  deem  it 
ingly,  without  compulsion  or  constraint  necessary  or  convenient  so  to  do,  this  in- 
from  her  said  husband,"  substituted  the  struction  was  held  error,  and  likely  to 
word  "restraint"  for  the  word  **con-  mislead  the  jury;  for,  said  Wright,  J., 
stralnt."  The  court,  Cooper,  Ch.,  after  '*  If  the  instruction  in  this  case  had  used 
showing  that  while  the  omission  of  one  only  the  language  that  the  company  had 
of  the  words  included  in  the  form  is  fa-  the  right  to  appropriate  the  timber  on 
tal,  yet  the  substitution  of  a  word  of  sim-  the  strip  if  deemed  necessary  or  conve- 
ilar  meaning  is  not  matter  of  substance,  nient,  it  would  have  been  little  if  any 
and  that  a  prior  act  on  the  same  subject  objectionable  when  or  if  taken  in  con- 
actually  employed  the  word  **  restraint."  nection  with  the  further  thought,  that 
said:  "The  question  is  consequently  such  appropriation  was  to  be  for  the  pur- 
narrowed  down  to  this:  Is  the  word  '  re-  poses  named  in  the  statute.  But  even 
straint '  the  same  word  in  substance  as  when  thus  considered  it  is  liable  to  the 
'constraint,' the  word  prescribed  by  the  construction  that  such  appropriation 
form?. . .  .One  of  the  meanings  which  both  might  be  for  any  purpose  deemed  ncces- 
Sheridan  and  Johnson  give  to  the  verb  sary  or  convenient  by  the  company. 
'  constrain  '  is.  to  restrain.  And  all  of  our  And  this  certainly  is  not  the  meaning  of 
lexicographers  give  as  one  of  the  mean-  the  law.  The  company  has  no  right  to 
ings  of  the  noun  *  restraint '  an  abridg-  determine  the  necessity  for  the  use  ex- 
ment  of  liberty  or  hindrance  of  the  will,  cept  as  connected  with  the  two  objects 
It  is  in  this  sense  that  it  was  used  in  the  named  in  the  act.  But  if  we  look  at  the 
form  of  certificate  of  1833,  and  in  that  instruction  a  little  more  closely,  it  will  be 
view  is  perhaps  more  appropriate  than  found  to  be  still  more  objectionable, 
'constraint,'  which,  except  we  give  it  Under  it  the  jury  could  give  damages, 
the  sense  of  *  restraint,*  is  identical  in  view  of  the  fact  that  the  company  had 
in  meaning  with  the  word  'compulsion,'  the  right  to  destroy  the  entire  timber  on 
with  which  it  is  connected.  The  mean-  the  strip  if  deemed  necessary  or  convf- 
ing  of  the  two  words,  at  one  time  iden-  nient.  This  languase.  it  seems  to  us. 
tical.  has  been  so  differentiated  by  usage  loses  sight  of  those  rights  which  are  sur- 
of  the  best  writers  as  now  to  convey,  rendered  on  the  one  hand  by  the  pro- 
when  correctly  used,  distinct  ideas.  But  prietor  of  the  land,  and  acquired  on  the 
as  elements  of  the  vulgar  tongue  they  other  by  the  company.  By  thisappropria* 
are  still  so  nearly  alike  as  to  be  applied  tion  the  public,  or  in  this  instance  the  com- 

763 


DefiBitiaii.                              CONSTRUCTIVE,  ^                   DefinitioB. 

act   of    putting    a   meaning  on,   or  of  explaining  in   a  certain 

way.^ 

COIBTBXrCnVE.    (See  also   Fraud;  Trusts.)— (i)   Inferred; 
not  directly  expressed.* 

pany,  acquires  only'tbe  right  of  way.  The  from  the  meaning  of  the  text  of  the  stat- 
property  in  the  suil  and  the  timber  grow-  ute  alone,   but  from  such   words   inter- 
ing  thereon   remain  unchanged,  except  preted  in  view  of  the  general  object  of 
that  the  company  may  in  some  instances,  the  particular  act.     The  adjudications  are 
if  necessary,  for  the  purposes  named  in  the  results,  not  of  acts  of  interpretation, 
the  suiute,  appropriate  tlie  timber  found  which  is  the  mere   finding  of   the  true 
ihereoQ.    The  right  of  property  ill  the  sense  of  the  special  form  of  words  used, 
timber    is,     however,    not     necessarily  but  of  acts  of  'construction.' which  Dr. 
changed     by    the    appropriation,     any  Lieber.  in  his  Hermeneutics,  has  prop- 
more  than  that  in  the  soil.     And  there  eriy  defined   as  *the  drawing  of  conclu- 
is  certainly   no  warrant   anywhere  for  sions  respecting  subjects  that  lie  beyond 
the  conclusion    that  such  appropriation  the  direct  expression  of  the  text — conclu* 
gives  the  right  to  destroy  the  timber,  sions  which  are  in  the  spirit,  though  not 
Unless    necessary    for   the    purpose    of  within  the  letter  of  the  text.' "     Propri- 
'construction'    or    repairs,    the   propri-  etors  of   Morris    Aqueduct  v.  Jones,   7 
etor  may  remove  the  timber  and  use  it  Vroom  (N.  J.),  206. 
as  his  own;  it  being  understood  by  the  2.  Constmodve Fraud Dlttlngiiithadl^roiii. 
word  '  construction '  as  here  used,  more  Actual.     See  Actijal,  vol.  i.  p.  184,  (^). 
is  meant  than  the  mere  making  of  the  Construetlve    lyelivcry.     See    Actual 
road-bed.       The   *  construction '  of   the  Delivery. 

road  implies  its  preparation  and  readiness  "  Constructive  delivery"  is  a  general 

for  use  ;  and  not  only  so.  but  its  use  in  a  term    comprehending     all     those    acts 

convenient  and  safe  manner.      Hence,  which,  although   not  truly  conferring  a 

though  such  timber  might  not  be  neces-  real  possession  of  the  thing  sold  on  the 

sary  for  the  *  construction  '  of  the  track,  vendee,   have    been    held,   constructione 

it  might  be  necessary  to  remove  it  for  the  juris^  equivalent  to  acts  of  real  delivery, 

safe  running  of  the  locomotive  and  cars.  In  this  sense  constructive  delivery  in- 

The  right  to  thus  remove  does  not,  how-  eludes  symbolical  delivery  and  all  those 

ever,  cany  with  it  the  right  to  destroy,  /rdr</</m//jyi^/£P  which  have  been  admitted 

nor  yet  to  appropriate  it  to  the  use  of  the  into  the  law  as  sufficient  to  vest  the  abso- 

company  for  the  purpose  of  firewood  or  lute  property  in  the  vendee,  and  bar  the 

the  like.'*     Preston  z/.  Dubuque  &  Pacific  rights  of  lien  and  stoppage  in  transitu^ 

R.  Co..  II  la.  15.  such  as  marking  and  setting  apart  the 

1.  In  holding  that  a  statute  requiring  goods  as  belonging  to  the  vendee,  charg- 

noiice  of  an  appeal  to  be  given  **fwo  ing  him  with  warehouse  rent.  etc.     Bolla 

wecics  prior  to"  the  term  to  which  the  ap-  v.  Huffnagle,  i  Rawle  (Pa.).  1. 

peal  is  addressed  is  mandatory  and  not  CosftmetiYa    Pouas8i<m    Distlnguiahad 

directory,  the  court,  Beasley.  C.  J.,  said:  from  Actual.     See  Actual  Posckssion. 

"  Upon  the  argument  before  the  court,  CoaBtraotive  Votioe.    See  Actual  No- 

an  effort  was  made,  on  two  grounds,  to  TICE. 

avoid  the  e£fect  of  this  clear,  statutory  Lord  Chief   Baron   Eyre  has  defined 

expression.      The    first    position    taken  "constructive  notice"  to  be  ''in  its  na> 

was.  that  the  legislative  direction  with  ture  no  more  than  evidence  of  notice,  the 

respect  to  the  time  for  which  notice  of  presumption  of  which  is  so  violf  nl  that 

the  appeal  is  to  be  given  is  not  manda-  the  court  will  not  allow  even  of  its  being 

tory,  but  merely  directory.     There  have  contradicted."     Quoted  and  approved  in 

been  a  number  of  decisions  which  have.  Nelson   v.   Allen,    i  Ycrg.  (Tcnn.)  360; 

under  special   circumstances,   held   that  Jordan  v.  Pollock,    14   Ga.  145;  Conro 

neither  the  exact  time  nor  the  exact  mode  v.  Port  Henry  Iron  Co.,  12  Barb  (N.  Y.) 

prescribed  by  statutes  for  the  doing  of  27:  French  v.  Loyal  Co.,  5  Lei^h  (Va.), 

acts  directed  to  be  done   is  necessarily  627;   Girrard  v,  Pittsburgh  &  Connels- 

essential  to  the  validity  of  the  transac-  ville  R.  Co..  29  Pa.  St.  154;  First  Nat. 

lion.    Upon  looking  into  the  cases  re-  Bank  of  Allegheny  v.  Farmers'  Dep.  Nat. 

ferred  to.  and  on  examination  of  others  Bank,  5  Cent.  Rep   505. 

standing  in  the  same  line,  I  find  they  all  "Constructive   notice"   is  a  legal  in- 

restupon  the  common  principle  that  the  ference  from  established  facts;  and  when 

legislative  will  is  to  be  ascertained  not  the   facts  are   not  controverted,  or  the 
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CON^SULS  AND  AMBASSADORS. 


(2)  One  of  the  divisions  of  trusts.* 
COHSXTLS  AHD  AMBA8SAD0B8. 


Definition,  764. 

Consul,  764. 

Ambassador,  764. 
Ambassadors — Division,  765. 

Extraordinary,  765. 

Ordinary,  765. 
Ambassadors  —  Ministers  —  Distin^ 

/uished,  765. 
States  Law  Concernine,  766. 
Provisions   of  the    United   States 
Constitution,  766. 


United  States  Statutes,  76S, 
Consular  Officers,  76S. 
Diplomatic  Officers^  767. 
Duties  of  Consular  Officers^  767. 
Diplomatic  and  Consular  Offia 

Provisions,  767. 
Consular  Courts,  768. 
Ambassadors^ Immunities  and  Privi^ 

leges,  772. 
Consuls — Privileges,  774, 


1.  Definition. — {a)  Consul. — ^A  consul  is  a  commercial  agent  of  a 
country,  residing  in  a  foreign  seaport,  whose  duty  it  is  to  promote 
commercial  intercourse  of  the  state,  and  especially  of  the  individ- 
ual citizens.  Consuls  may  be  divided  into  consuls-general,  consuls, 
or  vice-consuls,  whose  functions  are  nearly  the  same.*-*  A  consul 
is  a  person  commissioned  to  reside  in  a  foreign  country,  as  an 
agent  of  a  government  to  protect  the  rights,  commerce,  merchants, 
and  seamen  of  the  state  he  represents,  and  to  aid  in  any  com- 
mercial and  sometimes  in  diplomatic  transactions  with  such  foreign 
nation.^  A  consul  is  an  officer  appointed  to  reside  in  foreign  sea- 
ports, to  protect  and  extend  the  commerce  carried  on  between  the 
subjects  of  the  country  which  appointed  him,  and  those  of  the 
country  or  place  in  which  he  is  to  reside.*  Consuls  are  com- 
mercial agents  appointed  by  the  sovereign  to  reside  in  the  sea- 
ports of  foreign  countries,  with  a  commission  to  watch  over  the 
commercial  rights  and  privileges  of  the  nation  deputing  them.* 
A  consul  is  a  commercial  agent  appointed  by  a  government  to  re- 
side in  a  seaport  of  a  foreign  country,  and  commissioned  to  watch 
over  the  commercial  rights  and  privileges  of  the  nation  deputing 
him.®  * 

{b)  Ambassador, — Ambassadors  are  functionaries  by  whom  inter- 
course  between  sovereignties  is  conducted.''  An  ambassador  is  a 
minister  of  the  highest  rank  employed  by  a  nation  to  represent  it, 
and  to  manage  its  interests  at  the  court  or  seat  of  government  of 
some  other  nationality.^    Ambassadors  are  diplomatic  ministers 

alleged  defect  or  infirmity  appears  on  arises  when  a  person,  clothed  with  a  fidu- 

the  face  of  the  instrument  and  is  matter  ciary  character,  by  fraud  or  otherwise 

of  ocular  inspection,  the  question  is  one  gains  some  advantage  to  himself.    Courts 

for  the  court.     Whether   under  a  con-  construe  this  to  be  an  advantage  for  the 

ceded  state  of  facts  the  law  will  impute  cestui  que  trust  or  a  *' constructive  trust." 

notice  to  the  purchaser  is  not  a  question  Burks  v,  Burks,  7  Baxt.  (Tenn.)  353. 


for  the  jury.  Birdsall  v,  Russell,  29  N. 
Y.  220. 

ConitmotiYe  PoiMsiion  Diitingniihed 
from  Actual.     See  Actual  Pass kss ion. 

ConBtmotLve  Total  Lou.  See  Ac- 
tual. 

1.  A  *'  constructive  trust*'  is  one  that 


2.  Woolsey*s  Int.  Law,  sec.  95. 

8.  Webster's  Dictionary. 

4.  Wharton's  L.  Diet. 

5.  I  Kent.  42. 

6.  Bouvier's  L.  Diet. 

7.  Woolsey's  Int.  L. 

8.  Webster's  Diet. 
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Xlaiitor  CONSULS  AND  AMBASSADORS.    Plenipotentiary. 

sent  by  one  sovereign  power  to  another,  with  authority  by  letters 
of  credence  to  treat  on  affairs  of  State.*  An  ambassador  is  a  pub- 
lic minister  sent  abroad  by  some  sovereign  state  or  prince,. with 
legal  commission  and  authority  to  transact  business  on  behalf  of 
his  country  with  the  government  to  which  he  is  sent* 

2.  Ambassadors. — Definition. — (i)  An  ambassador  extraordinary 
is  one  employed  on  political  or  extraordinary  occasion,  or  residing 
at  a  foreign  court  for  an  indeterminate  period. 

(2)  An  ordinary  ambassador  is  one  that  has  a  permanent  mission.* 
Ambassadors  are  either  ordinary,  who  reside  in  the  place  whither 
they  are  sent,  for  the  protection  of  commerce,  which  is  their 
greatest  care,  or  extraordinary.  The  latter  is  employed  upon 
some  special  matter,  as  condolence,  congratulations,  and  the 
like.* 

3.  Ambassador— Minister  Plenipotentiary— Distinguished. — Accord- 
ing to  European  authority,  a  minister  plenipotentiary  is  not  of 
equal  rank  with  atr  ambassador.  The  Congress  of  Vienna  of  181 5 
and  of  Aix-la-Chapelle  in  1818  make  this  division:  i.  Ambassa- 
dors and  papal  legates,  or  nuncios.  2.  Envoys,  ministers,  and 
other  accredited  agents  to  the  sovereigns.  3.  Ministers  resident 
accredited  to  sovereigns.  4.  Charges  dnffaires  accredited  to  the 
departmeht  of  foreign  relations.  The  distinction  of  ambassadors^ 
ministers  plenipotentiary,  envoys  extraordinary,  and  resident  min- 
isters has  reference  to  diplomatic  precedence  and  etiquette,  and 
not  to  their  essential  powers  and  privileges.* 

1.  Wharton's  L.  Diet.  between  an  ambassador  and  a  minister  i» 

2.  Bouvier's  L.  Diet.  not   aecepted.     A    foreign    minister    is 
8.  VattePs  Droit  des  Gens,  Hv.  i,  4,  c.     usually  called  an  ambassador.  Brightly's 

6,  sees.  70-79.  Dig.  Laws  U.  S. 

4.  Wharton's  L.  Diet.  And  a  minister  is  defined  as  a  repre- 

5.  Marten's  Pr6eis  du  Droit  des  Gens,  sentative  of  a  sovereign  or  government 
Modernes  de  TEurope  fond6  sur  les  at  a  foreign  eourt;  a  delegate;  an  ambas- 
Trait6s  et  I'Usafi^e,  201-207.  sador.     Webster's  Diet. 

The  United  States  government  send  One     European    publicist    says    that 

ministers  plenipotentiary  to  the  courts  of  chargis  d'affaires  and  ministers  resident 

the  great  powers,  and  charges  d'affaires  are    diplomatic    representatives  of-  the 

to  the    inferior  nationalities.      Sparks's  third   class.     Pinheiro-Ferreira's    Cours 

Diplomatic  Correspondence,  viii.  108.  de   Droit   Public.     But  this   Portuguese 

The  Congress  of  Vienna  of  18 15  set-  publicist    meant,    undoubtedly,    simply 

tied  the  question  of  precedence  among  ministers,   and    not  ministers    plenipo- 

the  diplomatic  corps.     The  diplomatic  teniiary,  who,  it  would  seem  by  implica- 

representatives  should  take  rank  accord-  tion,  would  rank  as  diplomatic  agents  of 

ing  to  the  date  of  the  official  notice  of  the  second  class. 

their  arrival.  This  agreement  was  signed  The  consular  office  appears  to  have 
by  eight  European  powers.  Wheaton's  arisen  about  the  middle  of  the  twelfth 
Elements  of  Int.  Law,  265;  Recueil  des  century  in  Italy,  and  was  generally  es- 
Pieces  Officielles,  viii.  No.  17.  tablished  all  over  Europe  in  the  sixteenth 
Note, — Ministers  plenipotentiary  from  century.  Formerly  in  Great  Britain  the 
the  United  States  are  ranked  lower  than  crown  appointed  all  consuls  upon  the  in- 
ambassadors,  even  from  an  inferior  na-  dorsement  of  great  commercial  houses, 
tion.  See  i  Whart.  Dig.  Int.  Law,  tit.  Now  they  are  appointed  directly  by  the 
Diplomatic  Officers.  government  without  any  such  indorse- 
In  the  United  States  it  would  seem  ment  Wharton's  Law  Diet, 
that  the  distinction  recognized  ia  Europe  In  the  United  States  the  President^ 
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4.  XTnited  States  Law  Concerning. — {a)  Provisions  of  the  United 
States  Constitution. — ^The  judicial  power  of  the  United  States 
shall  extend  to  all  cases  affecting  ambassadors,  and  to  all  cases 
affecting  ministers  and  consuls.  "  In  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls,  .  .  .  the  United  States 
supreme  court  shall  have  original  jurisdiction."^ 

(^)  United  States  Statutes, — The  diplomatic  officers,  including 
•consular,  are  distinguished  by  the  United  States  statutes.  Consul- 
general,  consul,  and  commercial  agent  are  full,  principal,  and  per- 
manent consular  officers,  and  to  be  distinguished  from  subordinate 
and  substitutes/ 

Deputy  consul  and  consular  agent  denote  consular  officers  sub- 
ordinate to  their  principals,  "  exercising  the  powers  and  performing 
the  duties  within  the  limits  of  their  consulates  or  commercial 
agencies  respectively,  the  former  [deputy  consuls]  at  the  same  ports 
or  places,  and  the  latter  at  ports  or  places  different  from  those 
at  which  such  principals  are  located  respectively*" 

Vice-consuls  and  vice-commercial  agents  are  consular  officers 
who  are  substituted  temporarily  to  fill  the  places  of  consuls-gen- 
eral, consuls,  or  commercial  agents,  when  temporarily  absent  or  re- 
lieved from  duty.  ^ 

(i)  Consular  Officers  are  consuls-general,  consuls,  commercial 
agents,  deputy  consuls,  vice-consuls,  vice-commercial  agents,  and 
consular  agents,  and  none  others. 

(2)  Diplomatic  Officers  are  ambassadors,  envoys  extraordinary, 
ministers  plenipotentiary,  ministers  resident,  commissioners, 
chargis  d'affaires,  agents,  and  secretaries  of  legation,  and  none 
others. 

No  person  in  the  diplomatic  service  of  the  United  States  shall 
wear  any  uniform  or  official  costume  not  authorized  by  Con- 
gress.* 

Every  consul-general,  consul,  and  commercial  agent  must  give  a 
bond,  with  sureties  who  are  permanent  residents  of  the  United 
States,  to  be  approved  by  the  secretary  of  state,  who  shall  deposit 

**  by  and  with  the  advice  and  consent  of  tron  are  given  by  express  provisions  of 

the  Senate/'   *'  shall  appoint  ambassa-  treaties  between  the  nations  concerned, 

dors,  other  public  ministers,   and  con-  Warden's  Origin  and  Nature  of  Consular 

suls.  .  .  .'*     U.  S.  Const,  art.  3,  sec.  2,  Establishments. 

pt.  3.  Consuls  were  known  in  ancient  Athens, 

Originally  a  consul  had  large  judicial  and  were  located  in  commercial  ports  in 

and  commercial  powers.     He  exercised  which   the  Athenians  traded,  to  protect 

entire     municipal     authority    over     his  their  merchants  in    mercantile  transac- 

countrymen  in  the  country  where  he  was  tions.    3  St.  John's  Hist,  of  the  Manners 

sent.     The    great    commercial    changes  and  Customs  of  Ancient  Greece,  2S3. 

and  the  shifting  of  circumstances,   to-  The  introduction  of  the  practice  of  rest- 

geiher  with  the  prevalence  of  civil  order  dent  ministers  adopted  by  nations  is  cred- 

in   the  several   Christian  nations,  have  ited  to  Ferdinand  the  Catholic,     i  Pres- 

greatly  modified  the  consular  office  and  cott's    Hist.    Ferdinand    and    Isabella, 

curtailed  its  powers.    Generally,  in  these  353. 

times,  the    judicial    powers    which    are  1.  Art.  iii.  sec.  3. 

vested  in  consuls  accredited  to  any  na-  S.  U.  S.  Rev.  Stat.  (1874),  t.  x8,  c.  i. 
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them  with  the  secretary  of  the  treasury.  These  bonds  are  in 
amount  from  one  thousand  to  ten  thousand  dollars.  Every  vice- 
consul  also  is  required  to  give  bond.  Certain  consuls  are  also  pro* 
hibited  from  transacting  business  as  a  merchant  or  factor,  and  the 
like.  It  is  also  provided  that  all  consular  officers  whose  respective 
salaries  exceed  one  thousand  dollars  per  annum  shall  be  prohibited 
from  transacting  business  on  their  own  account. 

The  president  has  general  authority  to  appoint  consular  clerks 
and  the  like.^ 

5.  Duties  of  Conialar  Oflcen.^ — (i)  Every  consular  officer  shall 
keep  a  detailed  list  of  all  the  seamen  and  marines  shipped  and  dis- 
charged by  him. 

(2)  He  shall  keep  a  list  of  the  vessels  arriving  and  departing, 
their  registered  tonnage,  and  the  number  of  their  seamen  and 
mariners,  and  those  protected,  and  whether  United  States  citizens 
or  not,  and  shall  make  returns  to  the  secretary  of  the  treasury. 

(3^  To  take  possession  of  the  personal  estate  left  by  any  citizen 
of  tne  United  States,  other  than  any  seamen  belonging  to  any 
vessel,  who  shall  die  within  the  jurisdiction  of  their  consulate, 
leaving  no  legal  representative,  partner  in  trade,  or  trustee  ap- 
pointed to  take  care  of  the  deceased's  effects. 

(4)  To  take  an  inventory  of  the  same,  assisted  by  two  merchants 
of  the  United  States  whenever  practicable. 

(5)  To  collect  the  debts  due  the  estate  in  the  country  where  the 
party  died,  and  to  pay  all  debts  owing  from  the  estate. 

{6)  When  necessary,  sell  perishable  property  at  once,  and  the 
rest  at  the  expiration  of  a  year,  and  transmit  tl^e  balance  after  the 
settlement  of  all  debts  to  the  treasury  of  the  United  States,  unless 
a  legal  representative  appear  to- claim  the  balance. 

Consular  officers  are  forbidden  to  exercise  any  diplomatic  func- 
tions, or  to  hold  any  diplomatic  correspondence  or  relation  on  the 
part  of  the  United  States,  in,  with,  or  to  the  government  or 
country  to  which  he  is  appointed,  when  there  is  a  diplomatic 
officer  appointed  and  acting.  In  the  absence  of  the  diplomatic 
officer,  the  consul  can  only  act  by  express  authority  from  the 
president.* 

6.  Diplomatic  and  Conialar  Offioert—Provifioni.— These  officers 
must  not  be  absent  from  their  post  of  duty  for  a  longer  period 
than  ten  days  at  any  one  time,  without  permission  previou^y  ob- 
tained from  the  president. 

The  compensation  allowed  these  officers  shall  be  in  full  for  all 
the  services  rendered  and  personal  expense  incurred.  All  fees  col- 
lected by  diplomatic  and  consular  officers  for  and  in  behalf  of  the 
United  States  shall  be  collected  in  coin  of  the  United  States,  or  at 
its  representative  value  in  exchange. 

Every  secretary  of  legation  and  consular  officer  can  take  the 

1.  U.  S.  Rev.  Sut.  (1874),  t.  18,  c.  2.  8.  U.    S.    Rev.    Sut.    (1874X    t.    18, 

8.  U.  S.  Rev.  Stat.  (1874),  t.  18,  c.  i.      c.  a. 
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oath  of  any  person  whenever  he  deems  it  necessary,  or  perform 
any  notarial  act  which  any  notary  public  is  required  or  authorized 
by  law  to  do  within  the  United  States.  Every  such  oath,  affirma- 
tion,  affidavit,  deposition,  and  notarial  act  administered,  when  cer- 
tified under  his  hand  and  seal  of  office,  shall  be  valid,  and  of  like 
force  and  effect  within  the  United  States,  to  all  intents  and  pur- 
poses, as  if  administered  by  any  compe'tent  officer  within  the 
United  States. 

These  officers  are  forbidden  to  correspond  with  any  newspaper 
or  private, person  regarding  the  affairs  of  the  government  where 
they  are  located.^ 

Modern  consuls  generally  legalize  by  their  seal,  for  use  within 
their  own  country,  acts  of  judicial  or  other  functionaries;  they 
may  authenticate  marriages,  births,  and  deaths  among  their  coun- 
trymen. They  receive  protests  of  masters  of  vessels,  grant  pass- 
ports, and  act  as  depositaries  of  ship  papers.  They  may  reclaim 
deserters  from  vessels,  provide  for  destitute  sailors,  and  discharge 
them  and  send  them  home  when  they  have  been  cruelly  treated. 
They  act  in  behalf  of  the  owners  of  stranded  vessels,  and  adminis- 
ter on  personal  property  left  within  their  consulates,  where  no 
legal  representative  is  left,  and  where  treaty  stipulations  permit* 

Consuls  are  supposed  to  watch  the  commercial  interests  of  the 
state  which  they  represent.  To  assist  their  countrymen  with  ad- 
vice on  all  doubtful  occasions..  To  see  that  the  conditions  of  com- 
mercial treaties  are  properly  observed.  To  see  that  those  under 
their  official  protection  are  not  subjected  to  any  unnecessary  or  un- 
justifiable demands  in  conducting  their  business.  To  represent 
their  grievances  to  the  authorities  ^t  the  place  where  they  reside, 
or  to  the  ambassador  of  the  sovereign  appointing  them,  or  to  the 
court  on  which  the  consulship  depends,  or  to  the  government  at 
.  home.* 

7.  Connilar  Conrts. — Consuls  have  jurisdiction  of  controversies, 
difficulties,  or  disorders  arising  at  sea  or  in  the  waters  or  ports  of 
other  nations  between  the  master  or  officers  and  any  of  the  crew, 
or  between  any  of  the  crew  themselves,  of  any  vessel  belonging  to 
the  nation  represented  by  such  consular  officer,  provided  no  treaty 
stipulation  contravenes  such  action. 

1.  U.  S.  Rev.  St.  t.  i8,  c.  3.  The  consul  most  attend  all  aibitratioos 

2.  Woolsey's  Int.  Law,  §  96.  where  property  is  concerned  between 
8.  Wharton's  L.  Diet.  t.  Consul.  masters  of  British  ships  and  the  freight- 
It  is  laid  down  that  a  British  consul  ers,    being    inhabitants     of    the     pltce 

must  make  himself  master  of  the   Ian-  where  he  resides,     i  Chitty  Com.  Law. 

guage  used  by  the  court  and  magistracy  58. 

of  the  country  where  he  resides.     He  is  Consuls  from  the  United  States  are  an- 

required  to  acquaint  himself  with    the  thorized  to  make  certificates  of  certain 

treaties  and  laws  of  nations,   and  the  facts  in  certain  cases,  which  receive  faith 

specifications  of  duties  on  exported  and  and  credit  in  the  courts  of  the  United 

imported  goods.     To  protect  his  country-  Slates.     But  these  consulate  certificates 

men  from  insult,  within  his  jurisdiction,  are  not  to  be  received  in  evidence  unless 

To  see  that  his  countrymen  do  not  in-  they  are  given  in  the  performance  of  a 

jure  the  native  citizens.    To  see  that  Brit-  consular  function.     U.   S.   v.    Hand»  s 

ish  seamen  have  justice  accorded  them.  Wash.  C.  C.  435. 
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By  treaty  between  the  United  States  government  with  China, 
Japan,  Siam,  Egypt,  and  Madagascar,  the  ministers  and  consuls  of 
the  United  States,  in  those  countries,  sl\all  have,  in  addition  to 
other  powers  and  duties,  judicial  powers.  These  officers  are  em- 
powered to  arraign  and  try  all  citizens  of  the  United  States  charged 
with  offences  against  law  committed  in  such  countries,  respectively, 
and  to  sentence  the  offenders  in  the  manner  authorized.  They 
can  also  execute  the  provisions  of  the  treaties  in  regard  to  civil 
rights,  whether  of  person  or  property.  Their  jurisdiction  in  both 
criminal  and  civil  matters  shall,  in  all  cases,  be  exercised  and  en- 
forced in  conformity  with  the  laws  of  the  United  States,  which  are 
hereby,  so  far  as  necessary  to  execute  such  treaties,  and  so  far  as  they 
are  suitable  to  carry  the  same  into  effect,  respectively  adopted.  But 
where  the  United  States  laws  are  not  adapted,  the  common  law 
and  the  law  of  equity  and  admiralty  shall  be  extended  in  like 
manner  over  such  citizens  and  others  in  those  countries.  And  in 
case  this  does  not  answer  the  ends  of  justice,  then  such  officers 
may  decree  such  regulations  as  shall  supply  the  defects.  Officers 
consular  at  islands  or  in  uncivilized  countries  have  a  limited  civil 
jurisdiction.  In  some  cases  an  appeal  is  allowed  to  the  minister. 
Ministers  are  allowed  jurisdiction  over  certain  offences  against 
foreign  governments  committed  by  citizens  of  the  United  States^ 
provided  no  treaty  stipulation  prevents.  In  the  countries  named 
in  the  above  paragraphs  the  United  States  ministers  have  appellate 
jurisdiction  in  civil  and  criminal  cases.  Punishments  are  inflicted 
by  fines  and  imprisonment.  The  minister  can  afso  carry  out  the 
execution  of  criminals,  and  punish  for  contempts.  Marshals  of 
consular  courts  are  appointed  by  the  President.  The  regulations 
of  these  courts  are  established  by  the  ministers,  who  make  the 
regulations  public,  and  transmit  them  to  the  United  States  secre- 
tary of  state.  In  carrying  out  the  laws  as  established  under  this 
act  the  word  *'  minister"  is  the  person  invested  with  and  exercising 
the  principal  diplomatic  function.  The  word  ''  consul "  is  the  per- 
son invested  by  the  United  States  with,  and  exercising  the  func- 
tions of,  consul-general,  vice-consul-general,  consul,  or  vice-consul.^ 

1.  U.  S.  Rev.  Stat.  tit.  47,  sec.  4079  It  is  not  understood  that  consular  or 

ttsiq,  diplomatic  oflScers  have  civil  or  criminal 

Giving  judicial  powers  to  United  States  jurisdiction,  tdrtute  officii,  not  even  with 

consuls  is  provided  by  treatj  in  China,  their  attaches.      Wheaion,    Dana's  note 

iapan,   Siam,   Turkey,    Persia,  Tripoli,  128. 

*Qnis,  Morocco,  and  Muscat,  and  in  un-  Generally  all  consular  officers  repre- 

civilised  countries.     This  consular  juris-  senting  Christian  nations  are  supposed 

diction  of  civil  and  criminal  cases  is  to  to  have  administrative  and  judicial  pow- 

confonn  to  the  United  States  law  when  it  ers  so  far  as  their  own  countrymen  are 

applies,  otherwise  by  the  common  law,  in-  concerned.     Attorney-General  Cashing, 

dading  equity  and  admiralty.      Where  7  Op.  Atty.-Gen.  342;  8  Op.  Atty.Gen. 

these  laws  will  not  apply,  the  defects  are  380. 

to  be  reached  and  the  judgment  enforced  This  same  doctrine  is  held  by  Great 

by  suitable  decrees.    Many  of  these  cases  Britain.    The  Laconia,  i   Brown  &  L. 

are  appealable  to  the  ministers.     Law-  117;  Barber  t^.  Lamb.  8  C.  B.  Rep.  N.  S. 

Knee's  Wheaton,  note  74;  12  U.  S.  StaL  95.     In  the  case  of  the  Laconia,  i  Brown 

at  Large,  72.  h  L.  117,  it  was  held  that  the  supreme 
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consular  court  at  Constantinople  has,  by  cial   power,  cannot  have  jurisdiction  of 

virtue  of  6  &  7  Vic.  c.  94.  and  orders  in  ofifences  of  seamen  in  foreign  ports,  nor 

council  of  August,  i860,  jurisdiction  in  exempt  the  master  of  the  ship  from  his 

cases  of  collision  wiihin  Turkish  waters,  own  responsibility.   Tlie  William  Harris^ 

and  can  exercise  such  jurisdiction  both  Ware  (U.  S.  Dist.  C  ),  367.     If,  however, 

in  rem  and  in  personam.     7  L.  T.  N.  S.  an  American  vessel  secies  port  of  neces- 

164;  33  L.  J.  Adm.  Cas.  11.     A  neutral  sity  for  repairs,    the  American    consul 

residing  in  an  enemy's  country,  as  consul  may,  it  would  appear,  according  to  usage, 

of  a  neutral  slate,  and  who  also  traded  direct  a  survey  to  ascertain  the  damages, 

there  as  a  merchiint,  is  to  be  regarded  as  as  part  of  liis  official  duty.     Hotter  v. 

an  enemy.     Sorensen  v.  Reg.,  11  Moore  Ocean  Ins.  Co.,  3  Sumn.  C.  C.  27.     In 

P.  C.  C.  14T.  an  English  case  it  was  held  that  a  United 

The  Ottoman  government  allows  Great  States  consul  was  not,  as  consul,  per- 

Britain  to  have  jurisdiction  between  Brit-  mitted  by  the  English  law  to  administer 

ish  subjects  and  subjects  of  other  Chris-  upon     the    personalty  of    a   domiciled 

tian  states,  which  jurisdiction  is  exercised  citizen  of    the  United   States,  dying  in 

by  consular  courts.     Passayanni  v,  Rus-  England.     The  crown  must  take  charge 

sian  Co.,  3  Moore  P.  C.  C.  N.  S.  161;  9  of  the  personal  estate  in  trust,  for  pay- 

Jur.  N.  S.  1 160.     It  was  also  decided  in  ments  of  debts,  if  any,  and  distribution, 

this  case  that  there  is   no  compulsory  according     to     the    owner's    domicile. 

power  in  English  consular  courts  over  Aspinwall  v.   The  Queen's   Proctor,   a 

any  person  except  English  subjects;  but  Curteis,  341. 

a  Russian  or  other  foreigner  may  of  his  Foreign  consuls  and  like  officials  have 

own  accord  submit  to  the  jurisdiction  of  exclusive    jurisdiction,    in    the    United 

such  court  with  the  consent  of  his  sov-  States,   over    controversies,    difficulties, 

ereign.  and  troubles  between  officers  and  any  of 

A  defendant,  relying  on  a  judgment  of  the  crew,  or  between  any  of  the  crew,  of 

a  tribunal  summoned  by  a  foreign  con-  vessels  of  their  nationality,  where  treaty 

sular  court  as  a  bar  to  a  party  proceeding  stipulations  accord  this  power.    13  U.  S. 

in  England,  is  required  to  establish  that  St.  at  L.  c.  116. 

said  tribunal  had  jurisdiction  by  treaty,  A  foreign  consul,  recognized  by  the 

usage,  or  voluntary  submission.    Barber  United  States  government,  may  assert 

V.  Lamb.  8  C.  B.  N.  S.  95;  6  Jur.  N.  S.  and  defend,  in  the  courts  of  the  United 

981;  39  L.  J.  C.  P.  334;  8  W.  K.  461.  States,   the   rights    of   property   of  the 

A  foreign  consular  court  at  Constant!-  subjects  of  his  country,  and  may  bring 
nople.  acting  judicially,  orders  the  giving  suits  for  such  purpose,  without  any 
of  a  bond  in  the  nature  of  bottomry  upon  special  authority  or  instructions  from 
a  cargo  owned  by  a  subject  of  a  foreign  the  party  in  interest.  The  Bello  Cor- 
state  which  recognized  the  consular  court  runes,  6  Wheat.  (U.  S  )  168. 
as  its  own;  said  cargo  being  upon  a  ship  As  to  consul's  right  to  intercede 
of  said  state  Iving  in  the  port  of  Con-  in  behalf  of  his  countrymen.  Robson 
stantinople.  The  bond  was  sought  to  be  v.  The  Huntress,  3  Wall.  Jr.  (U.  S.)  59; 
impeached  by  action  in  a  British  colonial  Elizabeth,  Blatchf.  Prize  Cas.  (U.  S. 
court,  the  owners  alleging  that  the  con-  Dist.  C.)  250;  Adolph.  i  Curt.  (U.  S.)  87. 
sular  court  had  no  jurisdiction.  It  was  Seamen  have  often  had  resort  to  the 
held  that  the  presumption  was  that  the  admiralty  courts  to  collect  their  wages, 
consular  court  had  jurisdiction,  although  It  has  been  held  in  these  courts  that 
outside  of  Turkey  such  presumption  when  a  sailor  shipped  for  a  voyage  end- 
might  not  exist  in  the  dominions  of  a  ing  in  a  home  port,  his  protest  would 
European  power.  Messina  v.  Petrococ-  t>e  respected  in  the  absence  of  special 
chino,  4  L.  R.  P.  C.  144;  20  W.  R.  451.  circumstances,  such  as  a  clear  deviation. 

By  the  rule  adopted  in   the    United  cruelty,  or  breaking  up  the  voyage,  al- 

States  the  consul  of  a  decedent's  country  though   there  might  be  a  doubt  as  to 

can  intervene  of  right,  apart  from  treaty,  the  validity  of  the  articles  of  agjeemenL 

only  by  way  of  surveillance,  and  without  The    Becherdass   Ambaidass.    i   Lowell 

jurisdiction,     ii  U.  S.  Stat,  at  L.  52,63;  (U.  S.  Dist.  C).  569;  The  Maggie  Ham- 

8  Op.  Atty.-Gen.  98.  mond,  9  Wall.  (U.  S.)  435. 

Consular  certificates  are  evidence  only  In  Dainess  v.  Hall,  91  U.  S.  13,  the 

so  far  as  made  by  statute.     Cailett  v.  supreme  court  held  that  judicial  powers 

Ins.  Co.,  I  Paine  C.  C.  594;   Brown  v,  are  not  necessarily  incident  to  the  office 

The  Independence.  3  Crabbe(U.  S.  Dist.  of    consul,     notwithstanding     the    fact 

C),  54;  Levy  v,  Burley,  3  Sumn.  C.  C.  that  such  powers  are  usually  conferred 

355.  upon   consuls    of   Christians    in  pagan 

United  States  consuls  having  no  judl-  and    Mahometao    countries,    to    settle 
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controversies  between  their  own  country-  to  grant  to  any  of  her  consular  servants 
men  or  subjects  residing  or  commorant  authority  to  exercise  jurisdiction  over 
there,  and  also  for  the  punishment  of  British  subjects."  2  Int.  Law,  p.  273, 
crimes.     These    judicial    powers    have    §  276. 

their  existence  and  power  from  treaty  The  general  doctrine  in  force  In  the 
stipulaiiuns  and  positive  laws  of  the  Levant,  of  the  exterritoriality  of  foreign 
nations  concerned.  The  treaty  between  Christians,  has  jgiven  rise  to  the  follow- 
the  United  Slates  and  the  Ottoman  em-  ing  system  of  municipal  and  legal  ad- 
pire,  of   1862,  concedes  to  the   United  .  ministration: 

Stales  the  same  privileges,  in  respect  to  **  i.  Turkish  tribunals  for  questions 
consular  courts,  with  regard  to  civil  between  subjects  of  the  Porte  and  for- 
and  criminal  jurisdiction  of  said  courts,     eign  Christians. 

which  are    enjoyed    by  other  Christian         *'2.  Consular  courts  for  the  business 
nations;  and  the  act  of  Congress  of  June    of  each  nation  of  foreign  Christians. 
22,  i860,   establishes   the    necessary  ar-        **3.  Trial  of  questions  between  foreign 
rangement  for  the  exercise  of  such  juris-    Christians  of  different   nations    in    the 
diction.     But  it  was    further  held  that    consular  court  of  the  defendant's  nation, 
such  jurisdiction  is,  in  terms,  only  such        **4.  Mixed  tribunals  of  Turkish  magis- 
AS  is  allowed  by  the  laws  of  Turkey,     trates  and  foreign  Christians,  at  length 
'Or    its    usages    in    its   intercourse  with    substituted  in    part  for  cases    between 
other  Christian  nations,  and  hence  such    Turks  and  foreign  Christians, 
laws  or  usages  must  be  shown  in  order        "5.  Finally,  for  causes  between  foreign 
to  know  the  precise  extent  of  consular    Christians,  the  substitution  at  length  of 
jurisdiction.     Courts   cannot    ordinarily    mixed  tribunals  in  place  of  the  separate 
take  judicial  notice  of  foreign  laws  and    courts, — an  arrangement  introduced  first 
usages,    and    the    party    claiming    the    by    the     legations    of    Austria,    Great 
benefits  of  such  laws  by  way  of  justifica-    Britain,   France,  and  Russia,,  and  then 
.tion  must  plead  them  so  that  the  court    tacitly  acceded  to  by  the  legations  of 
•can  see  that   the  case    is  within   their    other     Christian     nations."       Consuls' 
provisions.     In    this    case    the    consul-     Manual  of  Dec.  1862,  ^§  169-171. 
general  of  the  United  States,  in    Egypt        By  a  late  act  of  Congress  consular 
-caused    certain-  goods    to   be  attached,     courts  in  China  are  given  jurisdiction  in 
The  plaintiff   and  the  parties  at  whose    cases  of  traflScking  in  opium  by  citizens 
suit    the    attachment  was   issued    were    of  the   United  States.     U.   S.   Law  of 
•citizens  of  the   United  States  and   not     1887,  §  3.  p.  409. 

residents  nor  sojourners  in  the  Turkish  For  further  law  on  the  extent  of  con- 
'dominions.  Hence  an  action  to  recover  sular  jurisdiction,  see  Hall's  Int.  L. 
the  value  of  the  goods.  As  a  defence  Appe'h.V.;  Consular  Convention  between 
the  consul-general  pleaded  his  oflScial  Austria-Hungary  and  the  United  Slates 
character,  as  giving  him  jurisdiction  to     of  July  11,  1870. 

•entertain  the  attachment  suit.  This  plea  The  jurisdibtion  given  to  United 
was  defective  in  as  much  as  it  did  not  set  States  ministers  and  consuls  is  limited 
forth  the  laws  and  usages  upon  which  to  persons  owing  allegiance  to  the  United 
he  relied.  This  case  came  from  the  States.  11  Op.  Atty.-Gen.  474. 
supreme  court  of  the  District  of  Columbia.  A  similar  jurisdiction  is  exercised  over 
In  this  case  the  United  States  supreme  their  subjects  by  France  and  Germany, 
court  quote  from  the  instructions  of  the  2  Foelix.  p.  294;  Bar's  Int.  L.  g  138. 
British  Foreign  Office  to  their  consuls  in  The  treaty  between  the  United  States 
Che  Levant  in  1844,  as  cited  by  Mr.  and  Belgium  does  not  give  jurisdiction 
Phillimore,  as  follows :  on  foreign  consuls  to  take  cognizance  of 

*'  The  right  of  British  consular  oflScers  offences  committed  against  the  local  laws 
'to  exercise  any  jurisdiction  in  Turkey  of  this  country.  It  makes  no  provision 
in  matters  which  in  other  countries  come  for  a  consular  court,  nor  does  it  authorize 
exclusively  under  the  control  of  the  the  consul  to  act  even  as  a  committing 
local  magistracy,  depends  originally  on  magistrate.  Jn  re  Wildenhus,  28  Fed. 
the  extent  to  which  that  right  has  been     Rep.  924. 

•conceded  by  the  sultans  of  Turkey  to  A  party  was  tried  and  convicted  before 
the  British  crown;  and,  therefore,  the  a  consular  general  court  at  Kanagawa, 
right  is  strictly  limited  to  the  terms  in  Japan,  for  aiding  a  United  States  pay- 
which  the  concession  is  made.  The  right  master  to  desert.  The  case  was  appealed 
depends,  in  the  next  place,  on  the  ex-  to  the  United  States  minister,  Hon.  R. 
tent  to  which  the  queen,  in  the  exercise  B.  Hubbard,  who  decided  he  had  no 
of  the  power  vested  in  her  majesty  by  appellate  jurisdiction.  Japan  Weekly 
act    of    Parliamenti    may    be    pleased    Mail,  Sept.  x8,  1886. 
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'  8.  Ambanadon— Iminiinities  and  Privileges. — It  is  a  definite  prin- 
ciple of  law,  that  ambassadors  are  exempt  from  all  local  jurisdic* 
tion,  civil  and  criminal.^  Any  writ  or  process,  issued  from  any* 
of  the  courts  of  the  United  States  or  of  any  particular  State,  for 
the  arrest  or  imprisonment  of  any  ambassador  or  other  public 
minister,  or  any  domestic  servant  thereof,  or  against  his  goods  or 
chattels,  is  null  and  void.  The  parties  suing  out  such  writs  are 
deemed  and  held  violators  of  international  law,  and  become  liable 
to  imprisonment  not  exceeding  three  years,  and  to  a  fine  in  the 
discretion  of  the  court.  But  citizens  of  the  United  States  who 
contract  debts  previous  to  having  entered  the  diplomatic  service,, 
whose  debts  remain  unpaid,  cannot  have  any  benefit  from  this  act. 
No  one  is  liable  to  punishment  under  this  act  for  having  prosecuted 
the  servant  of  an  ambassador  or  other  public  minister,  unless  the 
name  of  such  servant  is  registered  in  the  office  of  the  secretary  of 
state,  and  by  him  transmitted  to  the  office  of  the  district  mar- 
shal, in  which  district  the  minister  resides.  Assaults  on  ambassa- 
dors and  other  public  ministers  are  punished  by  imprisonment  not 
exceeding  three  years,  and  a  fine  in  the  discretion  of  the  court.* 
The  common  law  of  England  recognizes  the  rights  of  ambassadors 
by  annulling  all  legal  process  sued  out  against  them  which  may 
infringe  the  immunities  of  a  foreign  minister  or  any  of  his  train.*^ 
All  legal  processes  for  the  arrest  of  any  ambassador  or  any  of  his 
domestics,  or  for  the  seizure  of  his  goods  or  chattels,  are  utterly 
void.  AH  such  prosecutors  shall  be  deemed  violators  of  the  law 
of  nations,  and  disturbers  of  public  repose,  and  are  subject  to  such 
penalties  and  corporal  punishment  as  the  lord  chancellor  and  the 
chief  justices,  or  any  two  of  them,  shall  think  fit.* 

According  to  the  rules  of  interpreta-  answer  civilly  to  his  contracts  that  were 

tion,  a  statute    fixing  the   salary  of  an  good ^  jure  gentium,     4  Inst.  153. 

officer  at  a  named  sum,  there  being  no  During  the  reign  of  Queen  Anne  a  Rus- 

limitation    as    to  time,  should    not    be  sian  ambassador  was  arrested.     He  gave 

deemed  abrogated  or  suspended  by  sub-  bail  and  then  complained  to  the  queen, 

sequent  acts,  which  merely  appropriate  The   prosecutors  were  arrested  and  im- 

a  less  amount  for  the  services  of  that  prisoned.     But  how  far  this'was  criminal 

officer  for  particular  fiscal    years,    and  in  the  prosecutors  was  never  determined, 

which  contain  no  words  which  expressly,  i  Bl.  Com.  b.  i.  254. 

or  by  implication,  modified  or  repealed  In  1653,  in  England,  Sa  being  a  brother 

the  previous  law.     United  States  v,  Lan-  of  the  Portuguese  ambassador,  and  one  of 

ston,  iid  U.  S.  389.  his  train,  fell  into  a  quarrel  with  a  certain 

1.  I  Kent,  15.  party  and  wounded  him,  who  was  saved 

2.  I  U.  S.  Stat,  at'  L.  117;  Brightly's  from  death  by  persons  interfering.  The 
Digest,  40;  U.  S.  Rev.  (1878)  sec.  4062  next  night  Sa  with  fifty  followers  came  to 
et  seq.  the  same  place  and  killed  one  person  and 

8.  2  Bl.  Com.  b.  iv.  70.  wounded  many  others.     The  Portuguese 

4.  7  Anne,  c.  12.  ambassador  was  compelled  to  deliver  up 

The  inviolability  of  ambassadors  was  a  the  delinquents,   and  Cromwell  resolved 

great  international  question  in  the  fifteenth  that  Sa  should  be  tried  by  the  law  of  the 

and  the   sixteenth  century.     Lord  Coke  land.     Sa  was  convicted,  sentenced,  and 

held  to  the  doctrine  that  if  an  ambassador  hung.     It  seems  that  if  he  had  been  the 

committed    any    crime    which    was    not  ambassador  his  position  would  have  ^ro- 

merely  malum  prohibitum^  he  thereby  for-  tected  him.  i  Mahon's  Hist,  of  Eng.  c  8. 
feited  his  privileges  and  dignity  as  an  am-         In  1 71 7  Count  Gyllenberg,  the  Swedish 

bassador,  and  could  be  punished  as  any  minister,  was  arrested  in  England,  and  the 

private  sdien,  and  that  he  was  bound  to  couzt  then-  held  that,  a  foreign  minister. 
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^ho  conspires  against  a  governtnefkit  at  bis  superior  is  an  ambassador  repres6nt- 

-which  he  is  accredited  has  clearly  violated  Ing    some    other    sovereign.     Ex  parte 

the  laws  of  nations.  Hence  he  is  no  longer  Cabrera,  i  Wash.  C.  C.  232. 

entitled  to  the  protection  of  the  laws  of  If  an  ambassador  or  any  of  his  reti- 

nations.     Woolsey*s  Int.  L.  sec.  92,  e,  nue  assaults  any  party,   the    party  as- 

But  the  nations  do  not  now  arrest  am-  saulted  has  a  right  to  defend  himself,  but 
bassadors  and  make  them  answer.  The  he  must  use  only  force  enough  for  self- 
most  that  can  be  done  under  the  modem  defence.  United  States  v.  Liddle,  2 
doctrine  of  nations  is  to  seize  the  offending  Wash.  C.  C.  205.  The  public  ministers 
minister  and  send  him  and  his  papers  out  representing  other  nations  may  bring 
of  the  state;  that  is,  when  the  minister  suits  as  plaintiffs  in  the  courts  of  the 
has  committed  an  offence  that  endangers  United  States,  and  in  the  country  where 
the  safety  of  the  state  where  he  resides,  they  are  accredited.  In  the  United 
and  especially  when  the  danger  to  the  States  the  Federal  courts  have  jurisdic- 
ftate  is  imminent.  Halleck's  Int.  L.  211;  tion  of  such  suits.  U.  S.  Const,  art.  3, 
Wheaton*s  Int.  L.  pt.  3,  c.  i,  sec.  15.  sec.  2. 

If  ambassadors  should  be  so  regardless  The  attaches  of  an  ambassador  are  not 

of  their  duty  and  of  the  object  of  their  exempt  from  criminal  or  civil  prosecu- 

privileges  as    to  insult  the  government  tion  unless  their  names  are  registered 

where  they  reside,  or  openly  attack  the  with   the   secretary  of  state.     U.   S.  v, 

laws,,  they  may  be  suppressed  by  refusal  Lafontaine,  4  Cranch  C.  C.  173;  U.  S»v. 

to  treat  with  them,  and  an  application  can  Jefiers,  4  Cranch  C.  C.  704. 

be  made  to  their  sovereign  for  their  recall;  An  ambassador's    household  and  all 

or  if  the  occasion  is  urgent,  they  may  be  attaches  of  the  legation  are  exempt  from 

dismissed  and  be  required  to  depart  from  prosecution,  civil    and    criminal.    Bar^s 

the  country  within    a    reasonable    time.  Int.  L.  492.  note  (u);  U.  S.  v,  Benner,  i 

Grotius,  b.  2,  c.  18,  sees.  1-6.  Bald.   C.  C.  240;   Ex  parte  Cabrera,  I 

Generally,  now,  it  is  the  opinion  and  Wash.  C.  C.  232. 
practice  of  civilized  nations,  that  if  am-  This  exemption  does  not  cease  even 
bassadors  commit  grave  crimes,  whether  when  the  ambassador  has  his  passport, 
against  the  state  or  nloral  order,  they  Dupont  v.  Pichon,  4  Dall.  (Pa.)  321.  So 
must  be  sent  home  to  their  sovereign  for  strict  is  the  law  of  nations  in  protecting 
judgment,  and  that  only  self-defence  will  the  rights  of  ambassadors,  that  suit  can- 
allow  the  killing  of  such  an  official.  Wool-  not  be  brought  against  them  when  pass- 
sey*s  Int.  L.  92,  a.  ing  through  a  country  on  their  way  to 

The  safety  of  the  State  is  considered  their  destination  as  minister  in  another 

superior  to  all  other  considerations,  and  if  country.      Holbrook    v.    Henderson,    4 

the   machinations  of  an  ambassador  en-  Sandf.  (N.  Y.)  619.     All  the  property  of 

danger  the  State  he  may  be  remanded  an  ambassador  identified  with  his  person, 

home  to  his  sovereign,  for  he  cannot  be  is  exempt  from    seizure  and   protected, 

made  amenable  to  the  civil  or  criminal  U.    S.  v.   Hand.    2    Wash.   C.   C.   435. 

jurisdiction  of  the  country  where  he  re-  Even  if  a  party  assaults  an  ambassador, 

sides.    This  is  the  settled  rule  of  public  ignorant    of    his    official    status^    he    is 

law  ever  since  the  reign  of  Queen  Eliza-  guilty,  ignorance  being  no  defence.     U. 

beth,  when  an  attempt  was  made  to  sub-  S.  v.  Ortega,  4  Wash.  C.  C.  531;  U.  S.  v. 

ject  the  Scotch  and  the  Spanish  ambassa-  Liddle.  2  Wash.  C.  C.  205. 

dors  to  criminal  and  civil    jurisdiction.  If  ah  ambassador  has  liabilities  arising 

Ward's  Hist,  of  the  Laws  of  Nations,  ii.  out  of  business  engagements  at  the  place 

486;  Hall's  Int.  L.  pt.  2,  c.  9;  Grotius,  b.  of  his  residence  as  minister,  he  is  ex- 

2,  c.  18,  sec.  4;  Bynkershoek's  De  Foro  empt  from  suit.     Magdalena  Steam  Co. 

Legatorum,  c  8,  17,  18;  Vattel,  b.  4,  c.  7,  v.  Martin,  2  El.  &  £1.  94;  Hallock's  Int 

sees.  92-103;  Schooner  Exchange  v.  Mc-  L.  c.  9,  sees.  14.    19   et  seq.      But   the 

Faddon,  7  Cranch  (U.  S.),  116.  law  has  otherwise  been  interpreted.     It 

It  is  a  contempt  of    the  government  is  held  that  if  the  ambassador  volunta- 

for  a  foreign  minister,  while  a  resident  rily  attorns  to  the  jurisdiction,  then  in 

in  the  United  States,  to  give  his  i^eas  to  that  ca.se  he  is  responsible,  and  suit  can 

the  people  through  the  newspapers.    His  be  brought  against  him  and  his  goods, 

intercourse  and  correspondence  must  be  Taylor  v.  Best.  14  C.  B.  (Eng.)  487.    But 

with   the  executive  department   of    the  this  is  not  the  rule  in  the  United  States, 

government   exclusively,     i   Op.  Atty.-  By  act  of  Congress  of  April  30,  1790, 

Gen.  43.  sec.  27.  a  foreign  minister  and  all   at- 

The  secretary  of  legation  is  also  ex-  tach^s  of  the  legation  cannot  waive  their 

empt  from  any  civil  or  criminal  prosecu-  privilege  of    protection   from  civil  and 

tion  in  the  courts  of  the  nation,  when  criminal  process,  because  these  privileges 
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9.  CoMnls— Privileges. — It  is  settled  by  the  law  of  nations  that  a 
consul  has  no  more  immunities  or  privileges  than  any  other  per- 
son who  enters  a  country  under  a  safe-conduct.^  In  civil  and  crim- 
inal prosecutions  consuls  are  equally  subject  to  the  laws  of  the 
country  where  they  reside  as  other  aliens.*-*  Consuls  enjoy  no  in- 
violability of  person  nor  any  immunity  from  jurisdiction  unless 

belong  to  their  sovereignty  who  sends  a  laborer  engaged  to  work  in  the  f;:arden 

them.     U.  S.  v.  Benner,  i  Baldw.  C.  C.  attached  to  a  minister's   residence.     U. 

234;  Valarino  v,  Thompson,  7  N.  V.  576;  S.  v.-  Hand.  2  Wash.  C.   C.  435;  I  Op. 

Wheaton.  Dana's  note.  129:  Halt's  Int.  Atty.-Gen.  89-91:  Wheaton's  Elements 

L.  pt.  2,  c.  9;  Halleck*s  Int.  L.  c.  9,  sec.  Int.  L  (3d  Ed.)  264-387;  2  Ward's  Hist 

16  ei  seq.  552;  Vattel,  b.  4.  c.  8.  sec.  113.               ^ 

It  is  a  principle  of  international  law  A  nation  may  lawfully  refuse  to  receive 
that  an  ambassador,  while  residing  an  ambassador,  and  such  refusal  is  not  a 
within  a  foreign  state,  is  considered  as  a  just  cause  for  war.  This  act  would  un- 
subject  of  his  own  country,  retaining  his  doubtedly  excite  unfriendly  feelings,  no- 
original  domicile.  The  government  he  less  accompanied  with  conciliatory  expla- 
represents  has  exclusive  cognizance  of  nations,  z  Kent,  40;  Wheaton,  Dana's 
his  conduct  and  control  of  his  person,  note,  137. 

Grotius,  b   2,  c.   18,  sees.  1-6;  Wicque-  Aoie. — Austria  refused  to  receive  an 

fort's  De  I'Ambassadeur,  liv.  i,  sec.  27;  ambassador  from  the  United  States  in 

Vattel,  b.  4,  c.  7,  sees.  81-135.  1886,  giving  no  cause.    See  Dip.  Corre- 

If  an  ambassador  enters  into  business,  spondence. 

his  property  in  that  tine  of  trade  is  liable  How  far  a  nation  is  bound  by  the  am> 

to  seizure  as  in  the  case  of  any  other  bassador*s  actions  is  a  question  of  great 

alien.     Bynkershoek*s    De    Foro   Lega*  importance.  A  general  letter  of  credence 

torum,  c.  8;  Vattel.  b.  4.  c.  8.  is  given   the   minister,   but  confers  no 

In  the  case  of  Holbrook  t^.  Hender-  power  to  bind  his  sovereign  conclusively, 

son,  4  Sand.  (N.  Y.)  619.  it  was  held  that  To  bind  his  government  he  must  have  a 

an  ambassador  was  protected  in  going  distinct  and  special  power  .to   bind  his 

through  a  country   to   his    destination,  sovereign  definitely,  without  the  neces- 

The  minister  was  from  the  republic  of  sity  of  ratification  by  his  government,    i 

Texas,  accredited  to   France,     in   New  Kent,  41. 

York  he  was  arrested  for  debt  on  his  Any  engagement  entered  into  by  the 
return  to  Texas,  and  the  court  discharged  ambassad<»r  has  no  binding  effect  until 
him.  It  was  held  that  going  through  a  ratified  by  his  principal.  Vattel,  b.  4.  c 
country  in  time  of  peace  did  not  require  6,  sec.  77.  The  international  doctrine 
a  passport  for  the  protection  of  a  person,  now  held  is  that  a  treaty  is  not  binding, 
Passports,  though  named  in  our  law,  are  although  signed  by  the  minister  pleni- 
unknown  in  practice.  The  protection  is  poteniiary,  until  ratified  by  his  sovereign, 
implied  by  natural  and  municipal  law,  The  Eliza  Ann,  i  Dodson  (Adm.  Eng.), 
and  it  is  the  duty  of  nations  to  enforce  244;  Vattel,  b.  2,  c.  12,  sec.  156;  Mar- 
international  law  as  part  of  the  law  of  tens,  b.  2,  c.  i,  sec.  3.  But  when  a 
the  land.  The  court  further  held  that  treaty  has  been  concluded  under  a  fall 
the  doctrine  of  international  law.  as  laid  power  by  the  minister  plenipotentiary, 
down  by  Grotius,  is  exploded.  Grotius  it  cannot  be  rejected  in  honor,  without 
says.  b.  2.  c.  18,  sec.  5.  that  the  obliga-  suflScient  reasons,  such  as  violation  of 
tion  to  protect  ambassadors  extends  only  instructions  by  the  ambassador,  mutual 
to  the  power  to  whom  the  embassy  is  error,  or  a  moral  or  physical  impossi- 
sent,  and  does  not  extend  to  the  power  bility.  Wheaton's  Elements  (3d  Ed.^ 
through  whose  territory  the  ambassador  303. 
presumes  to  pass  without  passport.    The  1.  I  Kent,  45. 

court  says  this  doctrine  is  harsh,  narrow,  8.  i  Op.  Atty  Gen.  45,  ^02;  Wicqae- 

and  not  now  the  rule.  fort's  J>e    I'Ambassadeur.  liv.  i,  sec.  s; 

The  privileges  of  an  ambassador  are  Bynkershoek's   De   Foro  Legaiorum,  c. 

not  considered  to  extend  to  debtors  as  to  10;  Martens's  Droit  des  Gens,  liv.  4,  c.  3. 

debts  incurred  prior  to  their  entering  the  sec.  148;    Vineash   v.  Becker,  3   Manle 

minister's  service.     Nor  do  these  immu-  &  Selw.   (Eng.)  284;  U.  S.  v.    Ravara, 

nitics  extend  to  persons  who  were  under  2   Dall.  (Pa.)  297;  Clarke  v.  Cretico.    i 

previous  obligations,  as  sailors,  soldiers.  Taunt.   (Eng.)  T06;  Com.   v.  Kosloff.  5 

apprentices,    minors,    a    wife,    and    the  Serg.  &  Rawle    (Pa.).  546:   State  v.  De 

like.    Il*r  do  these  immunities  extend  to  La  Foret.  2  Nott  &  McCord  (S.  C.)  217. 
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given  them  by  trealy.*  They  have  nevertheless  that  inviolability 
of  person  which  renders  it  possible  for  them  to  perform  their  con- 
sular duties.^  A  sovereign  in  receiving  a  consul  tacitly  engages 
to  allow  him  all  the  liberty  and  safety  necessary  in  the  proper 
discbarge  of  his  functions.' 

1.  Woolsey's  Int.  L.  sec.  96.  Foreign  consuls  cannot  in  the  United 

9.  Hefftner,  sec.  244.  States  exercise  admiraiiy  jurisdiction  ex- 

S.  Vattel,  b.  3,  c.  2,  sec.  34.  cept  by  force  of  treaty.     Glass  v.  Betsey, 

Vattel's  doctrine  is  hardly  that  adopted  3  Dall  (  Pa.)  6. 

at  present.     He  says  a  consul's  functions  A  consul  was  sued  In  the  United  States 

require  that   he  should   be  independent  *  district  court  by  one  of  his  own  country- 

of  the  ordinary  criminal  jurisdiction  of  men,   and   the  court  took  jurisdiction, 

the  country,  and  that  he  should  not  be  Lorway  v,   Lousada,  i   Lowell    (U.  S. 

molested  unless  he  violates  the  laws  of  Dist.   C).    77;    U.   S.    v,    Lafontalne,  4 

nations  by  some  great  crime.    VaiteU.b.  Cranch  C.  C.  173;   Wheaton*s  Int.  Law, 

2,  c.  2,  sec.  34.      This  doctrine  of  Vat-  pt.  3.  ch.  i. 

tel's  is  confirmed  by  De  Steck,  basing  his  Whenever  the  president  recognizes  a 

conclusions  on  the  commercial  treaties  representative  from  a  foreign  sovereign, 

in  Europe  since   1664.      Essai  Sur  les  then  the  courts  are  bound  to  take  notice 

Consuls,  sec.  7.  p.  62.  of  the  official  capacity  of  the  ai^cnt     U. 

While  the  United  States  government  S.  v,  Ortega.  4  Wash.  C.  C.  531.     See 

does  not  fully  indorse  Vatters  and  De  note  to  same  case  in  1 1  Wheat.  (U.  S.) 

Steck's  doctrine,  yet  it  is  a  provision  in  468.forageneral  discussion  of  this  subject 

the  United  States  constitution  that  the  At  many  places  American  consuls  are 

fupreme  court  of  the  United  Stales  shall  forbidden  to  traffic  or  carry  on  business, 

have  original  jurisdiction    in   all  cases  zi  U.  S.  Slat,  at  L.  c.  127,  sec.  5. 

affecting  consuls  and  ambassadors.   This  This  is  also  the^  English  law.    Abdy's 

Federal  jurisdiction  is  to  be  exclusive —  Kent.  142.  note  2.                             « 

not  including  the  State  courts.     Hall  v.  But  the  American  consuls  are  gener- 

Young,  3  Pick.  (Mass  )  80;  Com.  v.  Kos-  ally    permitted  to    trade.       Coppell   v, 

loff.  5  Serg.  &  R.  (Pa.)  546;  Davis  v.  Hall,  7  Wall    (U.  S.)  542;  The  Pioneer, 

Packard,  7  Pet.  (U.  S.)  276;  Sariori  v.  Blatchford  Pri.  (U.  S.  Dist.  C.)  666. 

Hamilton.  I  Greene  (N.  J.),  107;  U.  S.  tr.  The  same  liberty  is  given  to  British 

Ravara,  3  Dall.  (Pa.)  297.  consuls  as  a  general  thing.     The  Baltica, 

The  privilege  of  a  consul  to  exemption  11  Moore  P.  C.  141;  The  Aina,  i  Spinks 

from   liability  to   prosecution    in  State  (Ailm.),  313. 

courts  is  not    personal   which    can    be  But  when  a  consul  enters-  into  trade 

waived.     If  he  does  not  plead  such  ex-  his  official  character  gives  no  protection 

emption,    and    judgment    is    rendered  to  that  of  merchant  when  both  are  united 

against  him,  this  is  no  waiver.     Nothing  in  one  and  the  same  person.    The  Indian 

can  wadve  this  privilege.    Miller  v.  Sells,  Chief,  3  Rob.  Chr.  (Adm.)  27:    Arnold 

66Cal.  341;  Durand  v,  Halbach,  i  Miles  &  Ramsay  v,  U.  Ins.  Co.,  i  Johns.  Cas. 

(Pa.).  46;  Valarino  r.  Thompson,   7  N.  (N   Y.)  363;  i  Chitty's  Com.  L,  57. 

Y.  576;    Griffin   v.  Dominguez,  2  Duer  Usually  m  commercial  treaties  between 

(N.Y.).  656.     This  rule  is  not  changed  the  United  States  and  other  countries  it 

though  there  be  other  defendants.  Naylor  is  generally  stipulated  for  the  privilege  of 

V.  Hoffman,  39  How.   Pr.  (N.  Y.)  510.  their  consuls'  trading.     And  the  consuls 

But  if  a  consul  brings  suit  in  a  State  are  subject  to  the  same  laws  and  usuages 

court    it    has    jurisdiction.      Sagory  v.  as  other  persons  of  their  own   nation. 

Wissman,  2  Benedict  (U.  S.  Dist.  C),  See  Treaty  between  United  States  and 

240.  Hanover,  May  20.  1840,  art.  6. 

The  Federal  courts  have  jurisdiction  of  American  consuls  abroad  are  not  al- 

suits  brought  against  consuls.     Graham  lowed  a  salary,  but  are  paid  by  fees,  ex- 

V.  Stucken.  4  Blaichf.  C  C.  50;  Bixby  v,  cept  the  one  in  London,  who  has  a  salary. 

Janssen.  6  Blatchf.  C.  C.  31s;  Gittings  Z  Kent,  44,  note  a. 

V.  Crawford,  Taney  C.  C.  i ;  St.  Luke's  This  law  is  greatly  modified  now,  and 

Hospital  V.  Barklay,  3  Blatchf.  C.  C.  259.  many  consuls,  vice-consuls,  and  commer- 

When  a  foreign  consul  files  a  bill  in  cial  agents  draw  salaries.     For  instance, 

.equity  in  a  State  court  it  would  seem  the  consuls-general  at  Havana,  London, 

that  the  court  has  jurisdiction  of  a  cross*  Paris,  and  Rio  de  Janeiro  get  six  thousand 

bill.     Sagory  v,  Wissman,  2  Benedict  (U.  dollars  each  per  annum.     See  U.  S.  Law 

S.  Dist.  C).  240.  of  1886  and  1887,  p.  481,  schedule  B. 
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IMnitloiL 


COHTAOIOTTB  DIBOBBSBB.    See  Health;  Quarantine,  etc. 

COVTSMPLATIOV. — The  act  of  purposing,  designing,  or  looking 
forward  to  anything.^ 


It  is  not  a  cause  for  ill-will  between 
nations  if  consuls  are  refused  recof^niz- 
Ance.  An  English  consul  was  refused 
by  Russia  because  it  was  alleged  that  he 
was  hostile  to  the  Russian  government. 
Turkey  refused  a  consul  sent  by  the 
United  States  to  Beirut,  because  he  was 
A  clergyman,  and  might  be  too  much  of 
A  missionary.  Austria  rejected  a  consul 
from  the  United  Sutes  because  of  his 
political  opinions,  he  having  previously 
been  an  Austrian  subject.  Schuyler  s 
Am.  Dip.  96. 

1.  CoatamplatloA  of  InsolTonoy. — In  an 
action  for  damages  for  the  unlawful  con- 
version by  the  defendant  of  certain  per- 
sonal property  claimed  by  the  plaintiffs, 
which  the  plaintiffs  had  purchased  from  a 
plate-glass  company,  but  which  the  de- 
fendants levied  on  while  still  in  the  pos- 
session of  the  company  and  sold  by  the 
sheriff,  the  defendants  claimed  that  any 
sale  or  transfer  made  by  the  company 
was  void  (a  R.  S.  [sih  Ed.J  600.  §  4),  as  at 
the  t^e  of  the  sale  the  company  was  in 
'*  contemplation  of  insolvency" — in  fact 
was  insolvent.  But  the  court  held  that 
mere  knowledge  of  the  imminency  of  in- 
solvency ought  not  to  prejudice  an  hon- 
est customer  where  the  insolvency  has 
not  actually  occurred,  or  the  affairs  of 
the  company  remain  in  the  hands  of  its 
oflScers  in  the  usual  course  of  business, 
without  the  interference  of  a  court;  Rob- 
ertson,  J.,  saying,  ***  Contemplation  of 
insolvency'  must  also  mean  something 
more  than  expectation  of  its  occurrence: 
it  must  include  provision  against  its  re- 
sults so  far  as  the  transferee  is  concerned, 
and  that  can  only  be  applicable  where  he 
is  already  a  creditor,  and  the  object  is  to 
take  his  debt  out  of  the  equal  ratable 
distribution  of  the  assets  of  the  company 
when  insolvent."  Heroy  v.  Kerr,  21 
How.  Pr.  Rep.  (N.  Y.)  409. 

Oontemplation  of  Bankmptoy. — So 
where  A  and  B,  being  partners  in  trade 
and  apprehending  embarrassment  in 
their  business,  conveyed  all  their  stock 
and  real  estate  and  certain  notes  to  cer- 
tain of  their  creditors  to  secure  them 
against  certain  debts  and  liabilities,  as 
sureties  and  indorsers  on  the  notes  on  A 
and  B.  and  afterward  suits  were  com- 
menced upon  certain  of  the  debts  so  se- 
cured, on  which  judgment  was  rendered 
and  execution  was  levied,  but  before 
judgment  was  rendered  A  and  B  be- 
came bankrupts  under  the  act;  and  the 
personal  chattels  so  assigned  were  pre- 
vious to  the  bankruptcy  sold,  and   the 
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proceeds  applied  to  the  payment  of  the 
said  debts, — it  was  held  that  the  assign- 
ment  was  an  act  in  ''contemplation  of 
bankruptcy"  within  the  United  States 
Bankrupt  Act  of  1841,  ch.  9,  and  in 
preference  of  certain  creditors,  and  was 
therefore  void;  the  court,  Story,  J.,  say- 
>  ing:  "  These  conveyances  are  in  no  just 
sense  ordinary  deahngs  and  transactions 
in  the  common  course  of  business  They 
were  notoriously  made  with  the  intent  to 
give  a  preference  to  certain  creditors. 
They  were  voluntarily  made,  ....  with- 
out any  consideration.  .  .  .  We  must 
treat  all  these  corveyances,  therefore,  as 
nearly  contemporaneous,  and  known  to 
the  defendants  to  contain  a  transfer  of 
all  the  property  of  the  bankrupts  with 
some  trifling  exceptions,  and  to  be  in- 
tended to  give  certain  creditors  a  prefer- 
ence in  contemplation  of  a  breaking  up 
of  their  business,  and  their  immediate 
insolvency.  What  is  this  but  a  case  of 
conveyances  made  giving  a  preference  in 
'contemplation  of  bankruptcy'  in  the 
sense  of  the  second  section  of  the  act? 
The  defendants  must  be  presumed  to 
know  the  law,  and  cannot  set  up  their 
ignorance  as  a  justification.  They  must 
be  presumed  to  know  the  natural,  nay 
the  necessary,  results  of  these  convey- 
ances to  be,  that  they  were  acts  of  bank- 
ruptcy within  the  meaning  of  the  first 
section  of  the  Bankrupt  Act,  for  which  a 
proceeding  might  be  had  by  the  creditors 
of  the  bankrupt  in  invitum.  The  very 
facts  put  them  upon  inquiry,  and  diligent 
inquiry,  to  know  whether  the  bankrupts 
must  not  thereby  contemplate  a  state  of 
immediate  insolvency,  and  a  direct  pref- 
erence of  a  few  over  the  other  creditors, 
which  would  be  unlawful.  Nay,  the  facts 
were  so  awakening  and  striking  that  no 
persons  not  choosing  voluntarily  to  shut 
their  eyes  could  doubt  that  the  bankrupts 
were  ruined  in  business,  and  unable  to 
proceed  farther;  and  that  if  they  did  not 
intend  to  seek  as  volunteers  the  benefit 
of  the  Bankrupt  Act.  their  creditors  had  a 
right  to  proceed  against  them  in  invitum 
for  the  unlawful  preference.  'Contem- 
plation of  bankruptcy  '  in  the  sense  of  the 
Bankrupt  Act  is  not  limited  or  confined 
to  those  cases  only  where  the  bankrupts 
contemplate  and  intend  to  be  volunteers 
in  bankruptcy,  nor  even  where  they  con- 
template future  proceedings  by  their 
creditors  against  themselves  in  invitum 
under  the  act;  but  it  extends  also  to  cases 
where  the  banknipts  contemplate  a  com- 
plete and  total  stoppage  of  their  business 
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COHTEHPLATIOV  OF  BAHEBVPTCT.  See  Bankruptcy, 
Vol.  11.  p.  67. 

CONTEMPT.    (See  alsd  Attachment.) 

Definition,  777.  Attorneys,  Solicitors,  and  Coun- 

Contempt  of  Legislature^  7jy,  seilors  at  Law,  7B2. 

In  the  United  States^  777,  jurymen,  782. 

In  England,  77S,  PVitfiesses,  783^ 

Inferior  Legislatures,  779b  Parties,  784. 

Contempt  of  CoUrt— Instances  of  Con"  Any  Person,  7%i,                        [788. 

tempts  Committed  by,  780.  Instances  of  What  are  Not  Contempts, 

Those  Acting  in  Some  Special  Ca-  Proceedings  in  Contempt,  790. 

pacity,  780.                           [780.  The  Penalty  for  Contempt,  795. 

Inferior  Judges  or  Magistrates,  Purging,  7^7, 

Sheriffs,  jUailiffs,  Clerks  and  other  Power  of  the  Courts,  7gg. 

Officers  of  the  Court,  780-  Inferior  Courts,  800. 

Miscellaneous,  802. 

1.  Deflnitioii.— Contempt  is  disorderly,  contemptuous,  or  insolent 
language  or  behavior  in  the  presence  of  a  legislative  or  judicial 
body,  tending  to  disturb  its  proceedifTgs  or  impair  the  respect  due 
to  its  authority,*  or  a  disobedience  to  the  rules  or  orders  of  such  a 
body,  which  interferes  with  the  due  administration  of  law.* 

2.  Contempt  of  Legislature. — In  a  constitutional  government, 
where  the  legislature  has  such  powers  only  as  are  conferred  by  the 
constitution,  either  expressly  or  by  necessary  implication,  the  power 
to  punish  for  contempt  is  limited  to  cases  expressly  provided  for 
by  the  constitution,  or  to  cases  where  the  power  is  necessarily  im- 
plied from  these  constitutional  functions,  and  to  the  proper  per- 
formance of  which  it  is  essential.* 

and  trade,  and  mean,  under  »uch  circa m-  (Mass.).  226,  Kilboorn  v,  Thompson,  103 

stances,  to  provide  for  preferences  to  par-  U.  S.  168.  106  U.  S.  220;  In  re  Stanford 

ticular  creditors  injurious  to  the  interests  and  the  Pacific  R.  Commission  decided, 

of  their  other  general  creditors,  whether  Aug  29.  1887.  in  U.  S.  Circuit  Cu  at  San 

any  proceedings  are  or  shall  be  in  futuro  Francisco,  not  yet  reported, 

instituted  by  or  against  them  under  the  Mr.  Justice  Field,   reviewing  and  ap- 

Bankrupt  Act  or  not.     In   short,  *con-  proving  the  case  of  Kilbourn  v.  Thomp- 

templation  of  bankruptcy '  means  a  con-  son  (113  U.  S.  168).  says: 

temptation  of  becoming  a  broken  up  and  "  This  case  will  stand  for  all  time  as  a 

ruined  trader,  according  to  the  oriR;inal  bulwark  against  the  invasion  of  the  right 

signification  of  the  term;  a  person  whose  of  the  citizen  to  protection  in  bis  private 

table  or  c«>unter  of  business  is  broken  up  affairs  against  the  unlimited  scrutiny  of 

bancusruptus*^   Everett  v.  Stone,  3  Story  investigation    by  a  Congressional  cotn- 

(U.  S.),  446.  mitiee.      The    courts  are   open   to  the 

The  words  in  "  contemplation  r  C  T)ank-  United  States  as  they  are  to  the  private 

ruptcy."  as  used  in  the  bankrupt  law,  citizen,   and   both  can   there  secure  by 

mean  a  contemplation  ot  a  state  of  bank-  regular  proceedings  ample  protection  of 

ruptcy  merely,  and  not  an  intention  to  all  rights  and  interests  which  are  entitled 

take  the  benefit  of  the  bankrupt  law.    And  to  protection   under  a  government  of  a 

this  means  more  than  an  inabilitv  to  pay  written  constitution  and  laws." 

debts  promptly:  u  contemplates  a  thor-  Sawyer,    Judge,   says,    quoting    from 

ough  breaking  up  of  business.     McClean  opinion  of  the  Chief  Justice  in  the  Sink- 

V.  Lafayette.  3  MrLean  C.  C.  (U.  S.)  587.  ing  Fund  Cases. 99  U.S.  718:  *-The  United 

1.  Anderson  v,  Dunn,  6  Wheat.  (U.  S.)  States  cannot  any  more  than  a  Slate  in- 
204;  Burdett  V.  Abbott,  14  East,  I ;  Cros-  terfere   with   private    rights,    except  for 
by*s  Case,  3  Wils.  188;  Munay*s  Case,  i  legitimate  governmental  purposes." 
Wits.    299;    Williamson's   Case,    26   Pa.  In  the  matter  of  the  application  of  the 
St.  9;  2  Story's  Comm.  305.  317.  Pacific  Railw;iy  Commission  fo»-in  order 

2.  Wharton's  Criminal  Law  (7ih  Ed.),  upon  a  witness  before  it  to  answer  cer- 
%  3426.  uin     interrogatories     propounded     to 

8.    Burnham  v.   Morrissey,   14    Gray    him.  ^ 
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(a)  /«  /A^  United  States, — ^The  power  is  conferred  on  the  Senate 
and  the  House  of  Representatives,  and  upon  the  corresponding 
legislative  bodies  of  the  respective  States,  to  punish  its  own  mem- 
bers for  disorderly  conduct,  or  for  failure  to  attend  its  sessions. 
Neither  house  has  any  general  power  to  punish  for  contempt  ;* 
and  the  legality  of  the  action  of  either  house  may  be  examined 
and  determined  by  the  supreme  court.* 

1.  Anderson  v.  Dunn,  6  Wheat.  (U.  S.)  to  be  in  contempt  of  its  authority.  Held^ 
204;  Ex  parte  Kearney,  7  Wheat.  (U.  S.)  that  although  the  house  can  punbh  its 
38;  Ex  parte  Nugent,  i  Am.  L.  J.  107;  own  members  for  disorderly  conduct,  or 
Brown  v.  Brown.  4  Ind.  637;  Whittera  v,  for  failure  10  attend  its  sessions,  and  can 
State.  36  Ind.  196;  Ex  parte  Smith.  28  decide  cases  of  contested  elections  and 
Ind.  47;  Kernsdle  v,  Cason.  25  Ind.  362;  determine  the  qualifications  of  its  mem- 
Burn  ham  V,  Morrissey,  14  Gray  (Mass.),  bers.  and  exercise  the  sole  power  of  im- 
226;  State  V,  Matthews,  37  N.  H.  450;  peachment  of  officers  of  the  government. 
People  V,  Keeler,  99  N.  Y.  463;  s.  c,  32  and  may,  where  the  examination  of  wit- 
Hun  (N.  y  ).  563;  Kilboum  v,  Thomp-  nesses  is  necessary  to  the  performance  of 
son,  103  U.  S.  168:  Const,  of  the  U.  S.  these  duties,  fine  or  imprison  a  contnma- 
art.  i.  sec.  v.  §  2;  Const,  of  Penna.^art.  cious  witness,  there  is  not  found  in  the 
ii.  sec  ii.  constitution  of    the   United  States  any 

8.  The  tendency  of  modem  decisions  general  power  vested  in  either  house  to 
everywhere  is  to  the  doctrine  that  the  punish  for  contempt, 
jurisdiction  of  a  court  or  other  tribunal  An  examination  of  the  hbtory  of  the 
to  render  a  judgment  a£fecting  individual  English  Parliament  and  the  decisions  of 
rights  is  always  open  to  inquiry,  when  the  English  courts  show  that  the  power 
the  judgment  is  relied  on  in  any  other  of  the  Hduse  of  Commons,  under  the 
proceeding.  Williamson  v.  Berry,  8  laws  and  customs,  of  Parliament  to  pun- 
How.  (U.  S.)  495;  Thompson  v,  Whit-  ish  for  contempt,  rests  upon  principles 
man,  iS  Wall.  (U.  S.)  457.  peculiar  to  it,  and  not  upon  any  general 

**  The  House  of  Representatives  is  not  rule  applicable  to  all  legislative  bodies, 

the  final  judge  of  its  own  power  and  priv-  The  Parliament  of  England,  before  its 

ileges,  in  cases  in  which  the  rights  and  separation  into  two  bodies,  since  known 

liberties  of  the  subject  are  concerned,  as  the  House  of  Lords  and  the  House  of 

but  the  legality  of  its  action  may  be  ex-  Commons,  was  a  high  court  of  judicature, 

amined  and  determined  by   this  court,  the  highest  in  the  realm,  possessed  of 

The  house  is  not  the  legislature,  but  only  the  general  power  incident    to  such  a 

a  part  of  it,  and  is  therefore  subject  in  its  court  of  punishing  for  contempt.    On  its 

action  to  the  law  in  common   with  all  separation  the  power  remained  with  each 

other  bodies,  officers  and  tribunals  within  body,  because  each  was  considered  to  be 

the  commonwealth."    Burnham  v,  Mor-  a  court  of  judicature  and  exercised  the 

rissey,  14  Gray  (Mass.),  226.  functions  of  such  a  court. 

The  most  thoroughly  c«>nsidered  case  Neither  house  of  Congress  was  consti- 

on  the  subject  in  the  United  States  Is  tuted  a  part  of  any  court  of  general  juris- 

perhaps  Kilbourn  v,  Thompson,  103  U.  S.  diction,  nor  has  it  any  history  to  which 

168,  the  substance  of  which  is  as  fol-  the  exercise  of  such  power  can  bs  traced, 

lows:  Its  power  must  be  sought  alone  in  some 

K..  for  refusing  to  answer  certain  ques-  express  grant  in  the  constitution,  or  be- 

tions  put  to  him  as  a  witness  by  the  found  necessary  to  carry  into  effect  such* 

House  of   Representatives  of  the  Con-  powers  as  are  there  granted. 

i|tress  of  the  United  States,  concerning  The  court,  without  affirming  that  such 

the  business  of  a  real-estate  partnership  a  power  can  arise  in  any  case  other  than 

[of  which  he  was  a  member,  and  to  pro-  those  already  specified,  decides  that  it 

duce  certain  books  and  papers  in  relation  can  exist  in  no  case  where  the  hoose. 

thereto,  was.  by  an  order  of  the  house,  attempting  to  exercise  it,  invokes  its  aid 

imprisoned  for  forty-five  days  in  the  com-  in  a  matter  to  which  its  authority  does 

mon  jail  of  the  District  of  Columbia.    He  not  extend,  such  as  an  inquiry  into  the 

brought  suit  to  recover  damages  therefor  private  affairs  of  the  citizen, 

against  the   sergeant  at-armf,  who  exe-  The  constitution  divides  the  powers  of 

cuted  the  order,  and  the  members  of  the  the  govern menc  which  it  establishes  into 

committee  who  caused  him  to  be  brought  three  departments, —  the  executive,  the 

before  the  house,  where  he  was  adjudged  legislative,  and  the  judicial,— -and  onlim^ 
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(i)  In  England, — The  power  of  the  two  Houses  of  Parliament 
under  the  laws  and  customs  of  Parliament  to  punish  for  contempt 
rests  upon  principles  peculiar  to  it,  and  not  upon  any  general  rule 
applicable  to  all  legislative  bodies ;  having  been  before  its  separa- 
tion  into  two  bodies,  since  known  as  the  House  of  Lords  and  the 
House  of  Commons,  the  highest  court  of  judicature  in  the  realmV 
possessed  of  the  general  power  incident  to  such  a  court  to  punish 
for  contempt.  Upon  its  separation,  each  house  was  considered  to- 
be  a  court  of  judicature,  and  exercised  the  functions  of  such  a 
court.^     The  question  of  the  jurisdiction  of  the  house  is  always 

ited  power  is  conferred  on  no  department  either  house  the  members  shaU  not  be 
or  officer  of  the  government.  Itisessen-  questioned  in  any  other  place  exempts 
tial  to  the  successful  working  of  the  sys-  them  from  liability  elsewhere  for  any 
tem  that  the  lines  which  separate  those  vote,  or  report  to  or  action  in  their  re- 
departments  shall  be  clearly  defined  spective  houses,  as  well  as  for  oral  debate, 
and  closely  followed,  and  that  neither  of  Therefore  the  plea  of  the  members  of  the 
them  shall  be  permitted  to  encroach  upon  committee  that  they  took  no  part  in  the 
the  powers  exclusively  confined  to  the  actual  arrest  and  imprisonment  of  K., 
others*  That  instrument  has  marked  and  did  nothing  in  relation  thereto  beyond 
oat,  in  its  three  primar]!  articles,  the  the  protection  of  their  constitutional  priv- 
allotment  of  power  to  those  departments,  ilege.  is,  so  far  as  they  are  concerned,  a 
and  no  jadicial  power,  except  that  above  good  defence  to  the  action, 
mentioned,  is  conferred  on  Congress,  or  A  similar  ruling  is  to  be  found  in  the 
either  branch  of  it.  On  the  contrary,  it  opinion  of  Justice  Field,  of  the  United 
declares  that  the  judicial  power  of  the  States  supreme  court,  delivered  in  the 
United  States  shall  be  vested  in  one  su-  United  States  circuit  court,  at  San  Fran- 
preme  court,  and  such  inferior  courts  as  cisco.  Aug.  29,  1887.  in  the  case  of  Stan- 
the  Congress  may  from  time  to  time  or-  ford  and  the  Pacific  R.  Commission,  not 
dain  and  establish.  yet  reported. 

The  resolution  of    the    house    under  1.  Brass  Crosby's  Case,  3  Wils.  188; 

which  K.  was  summoned  and  examined  Burdett  z^.  Abbott.  14  East,  i;  Sheriff  of 

as  a  witness,  ditected  it^  committee  to  Middlesex,  ii  A.  &  ]  i.  273;  Lord  Coke, 

examine  into  the  history  and  character  4  Inst.  23,  47:  Stockdale  v.   Hansard,  9 

of  what  was  called  *' the  real-estate  pool "  Ad.  &  E.  i;  Rielly  v.  Carson  et  al.^  ii 

of  the  District  of  Columbia,  and  the  pre-  Moo.  P.  C.  63  ;  Fenton  v,  Hampton,  iz 

amble  recites  as  the  grounds  of  the  in ves-  Moo.  P.  C.  347;  Doyle  v.  Falconer,  L, 

tigation,   that  Jay  Cooke   &   Co.,    who  R.  i  P.  C.  328;  Stewart  v,  Blain.  t  Mc- 

were  debtors  of  the  United  States  and  Ar.  (D.  C.)  453;  Rex  v.  Flower,  27  How. 

whose  affairs  were  then  in  litigation  before  St.  Tri.  986. 

a  bankruptcy  court,  had  an  interest  in  the  A  warrant  of  arrest  under  the  hand 

pool  or  were  creditors  of  it.    The  subject-  and  seal  of  the  Speaker,  attested  by  the 

matter  of  the  investigation  was  judicial,  clerk  and  directed  to  the  sergeant-at-arms, 

and  not  legislative.     It  was  then  pend-  is  legal,  although  it  does  not  show  on  its 

ing  before  the  proper  court,  and  there  face  on  what  evidence  it  was  founded, 

existed    no    power    in    congress,  or  in  nor  set  forth  specially  in  what  the  alleged 

either  house  thereof,  on  the  allegation  contempt  consisted.     Anderson  v,  Dunn, 

that  an  insolvent  debtor  of  the  United  6  Wheat.  (U.   S.)  204;    Howard   v.   Sir 

Slates  was  interested  in  a  private  busi-  Wm.  Grosset,  10  Q.  B.  359;  U.  S.  Rev. 

ness  partnership,  to  investigate  the  af-  St.  ^§  loi,  103. 

fairs  of  that  partnership,  and  consequent-  The  duration  of  imprisonment  for  con- 

)y  no  authority  to  compel  a  witness  to  tempt  to   a  legislative   body  terminates 

testify  on  the  subject.  upon  the  close  of  the  existing  session. 

It  follows  that  the  order  of  the  house  Anderson  ?'.  Lunn,  6  Wheat.  (U.  S.)  204; 
declaring  K.  guilty  of  a  contempt  of  its  Burnham  v.  Murrissey,  14  Gray  (Mass.), 
authority,  and  orderif^g  his  imprisonment  226;  Stockdale  v.  Hansard.  May's  Treat- 
by  the  sergeant-at-arms,  is  void,  and  ise  on  Privileges  of  Parliament,  p.  75; 
affords  the  latter  no  protection  in  an  ac-  Rex  v.  Crosby,  3  Wils.  188;  Burdett  v, 
tion  by  K.  against  him  for  false  impris-  Abbott,  14  East.  i.  See  In  re  Sanborn,' 
onment.  The  provision  of  the  constliu-  Monthly  Law  Reporter  (Boston),  May^ 
tion  that  for  any  speech   or  debate  in  i860. 
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open  to  the  inquiry  of  the  courts,  in  a  case  where  that  question  is 
properly  presented.* 

(c)  Inferior  Legislatures, — ^The  power  of  committal  for  contempt 
under  any  circumstances  does  not  belong  to  inferior  legislatures, 
such  as  town  councils  or  town  meetings.  The  remedy  for  dis- 
turbance in  such  case  is  binding  over  to  keep  the  peace,  or  indict- 
ment for  disturbing  a  meeting/-* 

3,  Contempt  of  Court' — Courts  of  justice  have  an  inherent 
power  to  punish  all  persons  for  contempt  of  their  rules  and  orders, 
for  disobedience  of  their  process,  or  for  disturbing  them  in  their 
proceedings.* 

Contempts  may  be  committed — 

(I.)  By  those  Acting  in  some  Special  Capacity.* — {a)  In- 

And  it  seems  that  the  power  cannot  be  such  contempt  is  a  judgment  in  a  criminal 

«xerted  beyond  imprisonment,  and  it  is  case.     Fischer  v*  Hayes,  6  Fed.  Rep. 

often  reffulated  by  statute,     i  N.  Y.  Rev.  63. 

St.  IS4,  §13*  Nugent,  iS^JT/ar/^,  i  Am.  L.  4.  The  power  to  proceed  in  contempt 
J.  107.  The  powers  and  privileges  of  is  incident  to  every  judicial  tribunal,  de- 
Parliament  were  very  elaborately  and  rived  from  itj  very  constitution,  without 
ably  discussed  in  Howard  v,  Grosset,  10  any  express  statutory  aid.  The  doctrine 
Ad.  &  E.  N.  S.  359.  411.  in  these  broad  terms  is  generally  asserted, 

1.  Sheriff  of  Middlesex,  ii  Ad.  &  E.  and  is  believed  to  be  sound;  the  narrower 
273.  doctrine,  about  which  there  is  no  dispute, 

2.  3  Wharton's  Criminal  Law  (7th  Ed.),  is,  that  this  power  is  inherent  in  all  courts 
§  3445.  of  record.     2  Bishop  Cr.  Law  (7th  Ed.). 

8.  Definition. — Contempt  of  court  is  a  §247;  Passmore  Williamson's  Case,  26 
disobedience  to  the  court,  or  an  opposing  Pa.  St.  9;  Mariner  i\  Dyer,  2  GreenL 
or  despising  the  authority,  justice,  or  (Me.)  165;  State  v.  White,  T.  U.  P. 
•dignity  thereof.  It  commonly  consists  Charlt.  (Ga.)  123:  Yates  v.  Lansing,  9 
in  a  party's  doing  otherwise  than  he  is  Johns.  (N.  Y.)  395;  6  Johns.  (N.  Y.)  337; 
enjoined  to  do,  or  not  doing  what  is  4  Johns.  (N.  Y.)  3x7;  State  v.  Tipton,  i 
commanded  or  re()uired  by  the  process,  Blackf.  (Ind.)  166;  Clark  v.  People,  i 
•order,  or  decree  of  the  court;  sometimes  Breese  (111.),  266;  U.  S.  v.  Hudson,  7 
.it  arises  by  one  or  more,  their  opposing  Cranch  (U.  S.),  32,  34;  Rex  v.  Gotten, 
or  disturbing  the  execution  or  service  of  W.  Kel.  133;  People  v.  Turner,  i  Cal. 
the  process  of  the  court,  or  using  force  to  152;  Exp.  Adams,  25  Miss.  883;  Morrison 
the  person  that  serves  it.  Sometimes  by  v.  McDonald,  21  Me.  550:  State  v.  Wood- 
using  words  importing  scorn,  reproach,  fin,  5  Ired.  (N.  C.)  199;  Gate  v.  McDan- 
or  diminution  of  the  authority  fo  the  iel,  3  Port.  (Ala.)  356;  Stuart  v.  People, 
court,  its  process,  orders,  officers,  or  min-  3  Scam.  (111.)  395;  Gorman  v.  Luckett,  6 
isters,  upon  executing  or  serving  such  B.  Mon.  (Ky.)  638;  State  v.  Mathews, 
process  or  orders.  It  is  also  a  contempt  37  N.  H.  450;  Watson  v.  Williams,  36 
to  abuse  the  process  of  the  court  by  wil-  Miss.  331;  £x  parte  Smith,  28  Ind.  47; 
fully  doing  any  wrong  in  executing  it.  In  re  Moore,  63  N.  C.  397;  £x  parte 
or  making  use  of  it  as  a  handle  to  do  Robinson,  19  Wall.  (U.  S.)  505;  Church 
wrong  or  to  do  anything  under  color  or  v.  Muscatine,  2  Iowa,  69;  People  v,  Wil- 
pretence  of  authority  of  the  court,  with-  son.  64  111.  195;  State  v.  Morrill.  16  Ark. 
out  such  process  or  authority.  Viner's  384;  i&jr//rr/'^  Wright.  65  Ind.  508;  22  Me. 
Abr.  vol.  v.  p.  442;  4  BIk.  Com.  283;  4  550;  5  Ired.  (N.  C.)  199;  State  v.  Morrill, 
B.  &  A.  329,  331:  3  Wheeler  Am.  C.  L.  16  Ark.  384;  25  Ala.  81;  25  Miss.  383; 
320;    Ex  parte    Co\\zn^  5    Cal.   494;    3  37  N.  H.  450. 

Wheeler  Cr.   Cas.  (N.    Y.)  i;    Lyon  v,        6.  As  regards  those  in  official  position, 

Lyon^  21  Conn.   185,   198;  3  Scam.  (111.)  it  may  be  laid  down  that  all  corrupt  con- 

395;  In  r^  Yeates,  4  Johns.  (N.  Y.)  317,  duct,  oppression,  or  injustice  in  execu- 

325;  4  Paige  (N.  Y.),  405:  5  Paige  (N.Y.),  tion  of  office  by  color  thereof,  gross  or 

54-  56,  311,  313,  489;  II  Price,  68;  Trim-  wilful  neglect  of  duty,  and  generally  all 

ble  V,  Barnard,  15    W.  N.  C.  (Pa.)   127.  misbehavior  in  office,  constitute  a  con- 

A  contempt  of  court  is  a  specific  criminal  tempt  of  court.     2  Hawk.  P.  C.  207,  12, 

offence,  and  the  imposition  of  a  fine  for  17;  4  Blk.  28,  etc. 
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ferior  Judges  or  Magistrates^  by  acting  unjustly,  oppressively, 
or  irregularly  in  administering  those  portions  of  justice  which 
are  intrusted  to  their  distribution ;  or  by  disobeying  the  writs 
issuing  out  of  the  superior  courts,  by  proceeding  in  a  cause 
after  it  is  put  a  stop  to,  or  removed  by  writ  of  prohibition,  certiorari^ 
error,  supersedeas,  and  the  like  ;  any  corrupt  or  iniquitous  practices 
of  subordinate  judges  are  contempts  of  that  superintending 
authority  whose  duty  it  is  to  keep  them  within  the  bounds  of. 
justice.^ 

{b)  Sheriffs,  Bailiffs,  Clerks,  and  other  Officers  of  the  Court,  by 
abusing  the  process  of  the  law,  or  deceiving  the  parties,  by  ^ny 
acts  of  oppression,  extortion,  collusive  behavior,  or  culpable  neg- 
lect of  duty.^ 

1.  The  power  of  courts  over  this  of-  For  (sheriff)  not  returning  a  writ,  anile 
fence  may  be  exerted  to  punish  the  per-  for  an  attachment  was  granted,  though 
version,  maladministration,  or  denial  of  twelve  years  had  elapsed  since  the  issue 
justice  by  inferior  judges  or  magistrates,  of  the  writ.  Brockway  v.  Wilber,  s 
**  since  the  superior  courts  haVe  a  general  Johns.  (N.  Y.)  356. 

superintendence  over  all  inferior  juris-  To    pocket    a  venire  is  a  contempt, 

dictions.'*    2  Hawk.  217.  Keppele  v,  Williams,  i  Dall.  (U.  S  )  29. 

Refusing  to  seal  a  bill  of  exceptions  To  pertinaciously  refuse   or  culpably 

without  sufficient  cause  is  a  contempt  on  neglect  to  collect  a  debt  in  gold  or  silver.. 

the  part  of  the  court  of  common  pleas,  Ricez/.  McCiintock,  Dudley  (S. Car.).  354. 

and  the  supreme  court  (of  New  York)  will  To  make  a  levy  after  the  appointment  of 

award  a  mandamus  to  compel  the  court  a  receiver.     Com.  v.   Young.   33    Leg. 

of  common   pleas    to    sign   it.     In  this  Int.  (Pa  )  160;  Russel  v,  £.  A.  Railroad, 

case  the  bill  of  exceptions  was  untrue,  Co.,  i  Eng  L.  &  £.  101.    Carelessly  al- 

which,  was  held  sufficient  cause  for  the  lowing  a  prisoner  to  escape.     Craig  v. 

refusal.     People  v.  Judges  of  Westches-  Malibie,  i  Ga.  544. 

ter,  2  Johns.  Cas.  (N.  Y.)  118;  People  v.  It  is  a  contempt  on    the   part   of  a 

Judges  of  Washington  Co.,  2  Caines  (N.  sheriff  to  seize  goods  in  the  hands  of  a 

v.),  97.     See   also  Conrow  v,  Schloss,  receiver  with  notice  of  his  appointment, 

55  Pa.  St.  28.  unless  the  writ  be  issued  by  special  leave 

Disobedience  of  a  peremptory  manda^  of  the  court,  even  though  the  title  of  the 
mus  from  the  supreme  court  of  Georgia  plaintiff  be  paramount  to  that  of  the  re- 
held    a   contempt    in   Exp,  Carnochan,  ceiver.     Com.  v.  Young,  11  Phila.  (Pa.)* 
Charlton,  315.    See  State  v.  Hunt,  Coxe  606. 

(N.  T.),  287;  Patchin  v.  Mayor,  13  Wend.  Clerki  and  othtr  (MAoen.— Gross  neg- 

(N.  V.)  664;  State  V,  Smith.  9  Iowa.  334.  lect  on  the  part  of  a  prothonotary  of  a 

Misconduct  of  inferior  judges  or  mag*  court  may  constitute  official  misconduct 

istrates,   such  as  usurping  jurisdiction,  under  the  Pennsylvania  act  of  April  3, 

disobeying  writs,  disregarding  adjudica*  1809.  relative    to  contempt.      Cum.    v. 

tions  of  superior  courts,  and  refusing  to  Snowden  i  Brews.  (Pa.)  218. 

rroceed  on  causes.     Swift  v.  State,  63  Embezzlement  or  misappropriation  of 

nd.  81;  People  v.  Judges.  2  Caines  (N.  funds,  or  failure  to  pay  them  over  when. 

Y.),  97;  Brinkley  v.  Brinkley,  47  N.  Y.  so  ordered,  is  a  contempt  on  the  part  of 

40:  Paley  on  Convictions  (i8i6(5).  329.  a  receiver  appointed  by  ihe  court.     Cart- 

2.  Shariib. — Contempt  of  sheriff  in  not  Wright's  Case.  114  Mass.  230;  Pitman's 
paying  over  money,  or  neglecting  to  col-  Case,  i  Curtis  C.  C.  186. 

lect    it   on    execution.    Ex  parte  Thur-  For  clerk  of  a  court  to  fraudulenUy 

mond,  I  Bailey  (S.  Car.).  605.  withhold  money  belonging  to  an  estate. 

Serving  a  writ  improperly,  or  refusing  State  v,   Tipton,    i    Blackf.  (Ind.)  166; 

to  serve  it  at  alt,  or  making  a  false  re-  Connor  v.  Archer,  i  Speers  (S.  Car.),  89. 

turn.     State  v.  Tipton,  i  Blackf.  (Ind.)  Improper  conduct  or  disobedience  to 

316;    Summers  ex  parte^  5  Ired.  (N.  C.)  the  court  of  clerks,  masters,  or  referees. 

146;  Pitman  v,  Clarke,  i  McMuUen  (S.  Willand  ex  parte^   ii  C.  B.  544;  Smith 

Car.),  316;  People  v.  Marsh,  a  Cow.  (N.  ex  parte,  28  Ind.  47;  Newbury  in  re,  4 

v.),  493;  State  V,  Williams,  2  Speers  (S.  A.  &  E.  100;  People  v,  Nevins,  i  Hill 

Car.),  26.  (N.  Y.),  154. 
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(r)  Attorneys,  Solicitor s^  and  Counsellors  at  Law,  who  are  also 
officers  of  the  respective  courts,  by  gross  instances  of  fraud  and 
corruption,  injustice  to  their  clients,  or  other  dishonest  practice.* 

id)  Jurymen^  in  collateral  matters  relating  to  the  discharge  of 
their  office  ;  such  as  making  default  when  summoned,  refusing  to 
be  sworn  or  to  give  any  verdict,  eating  or  drinking  without  the 

Coanty  commissioners  are  officers  with>  sion   for  disobeying  the  exigency  of  a 

in  the  meaning  of  the  act.     Hummel's  writ    of    subpoena.     Commonwealth   v. 

Case.  9  Watts  (Pa.).  416.     See  Freeman  Newton,  i  Gr.  (Pa.)  453:  In  re  Davies' 

V,   Hays,    2   Clark  (Pa  ).  253;    Austin's  Case.  93  Pa.  St.  iz6.  121:  Dickens'  Case, 

Case.  5  Rawle  (Pa.),  191;  M'Laughlin's  67  Pa.  St.  169;  Gates*  Case.   17  W.  N. 

Case.  5  W.  &  S.  (Pa.)  272.  C.  (Pa.)  142;  In  re  Serfass,  19  W.  N.  C. 

Where  an  officer  of  the  court  so  con-  (Pa.)  476. 

ducts  himself  during  the  trial  of  a  cause  An  attorney   writing  and   publishing 

as  to  inflict  if  not  stopped  irreparable  in-  strictures  on  the  opinion  of  the  court,  in 

jury,   attachment  for    contempt   is    the  order  to  prejudice  a  cause.      Matter  of 

proper  because  the  only  remedy.     R.  v.  Darby,  3  Wheel.  C.  C.  i ;  Reg.  v,  Wilkin- 

Clement,  4  B.  &  Aid.  218.  son,  41  Up.  Can.  Q.  B.  42;  Higginson's 

The  deputy-marshal    is  an  officer  of  Case,  2   Atk.  469.     Solicitors  and  offi- 

the  district  court,  amenable  to  its  juris-  cers  of  courts  by  gross  fraud  and  cor- 

diction  for  malfeasance  in  office;  and  this  ruption.  doing  injustice  to  clients.     Ex 

jurisdiction   may  be  exercised  by  sum-  parte  Pater,  5  Best  &  Smith,  299.    Enter- 

mary  order  or  attachment  for  contempt,  ing  a  dismissal  of  action  in  disrespectful 

2   Brock.    Marsh.  C.  C.  i;    3    McLean,  language.     Ex  parte  Smith,  28  Ind.  47; 

365:  The  Laurens.  Abb.  Adm.  (N.Y.)  508.  Lockwood  v.  State,  i  Ind.  161.     For  un- 

Disobedience  of  an  inferior  officer  of  professional  and  disrespectful  language 

the  court.    Swift  v.  State,  63  Md.  91.  before  the  court.     Redman  v.  Slate.  28 

1.  Malpractice  of  attorneys,  as  in  with-  Ind.   205;  Brown  t/.  Brown,  4  Ind.  627; 

holdmg  papers  or  money  from  clients.  Withers  z^.  State,  36  Ala.  252.     Filing  an 

Pitman's  Case,  I  Curtis  C.  C.  186;  The  indecent  petition  for  divorce.     Brown  v. 

Laurens,  i  Abbott  U.  S.  302.     Publica-  Brown,  4  Ind.  627.     Instituting  a  ficti- 


tions  by  attorneys  derogatory  to  court. 
Biggs  ex  parte ^  64  N.  Car.  202;  Moore 
ex  parte ^  64  N.  Car.  398. 

When  the  attorney  undertakes  to  pro« 


tious  suit.  Smith  v.  Junction  R.  Co.,  29 
Ind.  546;  Smith  v.  Brown,  3  Tex.  360; 
Lord  r.  Veazie,  8  How.  (U.  S.)  254. 
Suing  out  an  attachment  for  a  witness 


cure  the  bail  himself,  he  assumes,  in  ad-    who  has  not  been  served  with  process, 
dition  to  his  ordinary  duty,  the  responsi-    Butler  v.  People,  2  Col.  295.   'Failing  to 


bility  of  knowing  whom  he  presents  to 
the  court.  In  re  Lucas  Hirst,  I  W.  N. 
C.  (Pa.)  18;  In  re  Jared  IngersoU.  i  W. 
N.  C.  (Pa.)  18;  /«  nf OGrady & Deringer, 
4  W.  N.  C.  Pa.  199,  200. 

While  an  attorney  was  arguing  a  mo- 
tion in  a  State  court  for  the  appointment 
of  a  receiver  of  an  insolvent  corporation, 
proceedings  against  which  had  already 


pay  or  replevy  a  judgment  in  a  bastardy 
proceeding.  Reynolds  v.  Lamount,  45 
Ind.  308.  Making  use  of  a  false  instru- 
ment in  order  to  prevent  the  course  of  jus- 
tice. Rexv.  Mawbey,6Term  R.619.  Ap- 
pearing and  confessing  judgment  with- 
out authority.  Denton  v.  Noyes,  6 
Johns.  (N.  Y.)  296.  For  an  attorney  tQ 
refuse   to  defend  a  poor  person  on  ap- 


been   taken   in   the   bankrupt   court,  of    pointment  by  the  court  without  a  fee,  or 


which  fact  the  attorney  had  knowledge, 
he  was  served  with  an  injunction  from  the 
bankrupt  court.  He  informed  the  justice 
of  the  fact,  ceased  his  argument,  and 
handed  up  his  papers,  one  of  which  was 


to  advise  a  client  of  the  legal  conse- 
quences of  a  forfeiture  of  a  recogrniz* 
ance,  is  not  a  contempt.  Blythe  v. 
State,  4  Ind.  525;  Ingle  v.  State,  8 
Blackf.  (Ind.)  574.    Attorneys  are  offi- 


a  draft  order  for  the  appointment  of  a    cers  of  the  court,  and  can  only  be  de- 
receiver.     Held^  he  had  deliberately  dis-    prived  of  their  offices  by  judgment  of 
regarded  the  order  of  the  bankrupt  court, 
and  was  guilty  of  contempt.     S.  Side  R. 
Co.,  7  Ben.  (N.  Y.)  391;  10  Bnkr.  Reg. 

274. 

Disrespectful  language  to  the  court  by 

an  attorney;  how  punishable.     Ex  parte 

Selden,  6  Pitisb  Leg.  Int.  (Pa.)  18.     An 

attorney  cannot  be  punished  by  suspen- 


the  court  after  opportunity  to  be  heard 
has  been  afforded.  Ex  parte  Garland,  4 
Wall.  (U.  S.)  378;  Ex  parte  Heyfron,  7 
How.  (Miss.)  127;  Fletcher  v*  Danger- 
field.  20  Cal.  427. 

PrlTiltge.— Solicitors  attending  at  po- 
lice court.  Freston  in  re,  11 Q.  B.  D.  545; 
Bateman  v.  Phillips,  4  Taunt  137. 
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leave  of  the  court,  and  especially  at  the  cost  of  either  party,  and 
other  misbehaviors  or  irregularities  of  a  similar  kind  ;  but  not  in 
the  mere  exercise  of  their  judicial  capacities,  as  by  giving  a  false 
or  erroneous  verdict.* 

{e)  Witnesses^  by  making  default  when  summoned,  refusing  to 
be  sworn  or  examined,  or  prevaricating  in  their  evidence  when 
sworn.* 

1.  For  a  juror  to  corruptly  confer  with  (U.  S.),  276;  Burr's  Trial,  354;  Judsoa 

a  party  to  a  cause  on  trial,  about  the  ex  parte,  3  Blatchf.  C.  C.  89,  148;  Peck 

cause  ai\d   the  verdict  to  be   rendered,  ex  parte ^  3  Blatchf.  C.  C.  113;  Walker  <'jr 

is  a  contempt  under  Rev.  St.  725.     He  parte,  25  Ala.  81;  Langdon  ex  parte,  25 

May,  I  Fed.  Rep.'  737.  Vi.  680.     When  sworn,  to  refuse  to  an- 

During  the  progress  of  the  trial  of  an  swer.     U.  S.  v,  Coolidge,  2  Gall.  C.  C. 

indictment  for  an  assault,  a  juror  viewed  364.     Insolent  demeanor  of  witness  be- 

the    locality  where    it  was  committed,  fore  a  grand  jury,  and  refusal  to  answer 

/^//</,  not  a  contempt.     People  t/.  Oyer  &  their    questions.      U.    S.    v.    Caton,    z 

Terminer  Ct ,  zoi  N.  Y.  245;  s.  c,  54  Cranch  C.  C.    150;   Ala.  Code,  §4136; 

Am.  Rep.  691.  Newsuin  v.  State,  78  Ala.  407. 

One  exempt  from  jury  service  by  rea-  In    Pennsylvania   it    is    provided    by 

son   of    his   membership  in  a    military  statute  (act    Feb.   24,    1870,  Pamph.  L. 

company  is  not  guilty  of  contempt  if,  34)  that  persons  summoned  as  witnesses 

having  been  summoned,  he  does  not  at-  jn  certain  criminal  cases,  and   who  ab- 

tend  to  make  excuses  (Lewis.  P.  J.,  dis<  scond,  shall  be  guilty  of  a  misdemeanor, 

senting).     Miller  v.  Com.,  80  Va.  33.     If  punishable  by  fine    and   imprisonment, 

a  juror,  charged  with  a  cause,  leaves  his  **This  is  intended  to  apply  to  cases  where 

associates  and  mingles  with  th6  commu-  the    party  in    contempt   could    not    be 

nity,  or  hold  communication  with  persons  reached  by  attachment  "    Com.  v»  Phil- 

outside,  he  commits  a  contempt  of  court,  lips,  3  Pittsburg  (Pa.).  426. 

State  V.  Helvenston,  R.  M.  Charl.  (Ga.)  A  Jew  who  refuses  to  be  sworn  as  a 

48.  See2Hawk.  P.  C.  (Curw.  Ed.)p.  212.  witness    on    Saturday.      Stansbury    v. 

Holding  ^  communication  after  retiring,  Marks.  2  Dall.  (Pa.)  213.     A  person  not 

with  persons  other  than  officers  of  the  a  Quaker,  who  had  conscientious  scruples 

court.   State  v.  Helvenston,  R.  M.  Charl-  against  taking  an  oath,  on  account  of  a 

ton  (Ga.).  48.     Conversing  with  a  by-  vow  that  he   never  would  do  so,   and 

slander   during'  the    trial    of   a  cause;  therefore  refused  to  be  sworn,  was  com- 

leaving  the  court  without  consent  of  the  mitted  for  contempt,  the  liberty  of  af- 

court.     Barlow  v.  Slate,  2  Blackf.  (Ind.)  firming    being    restricted    to    Quakers, 

ZI4;    Exp.    Hill.  3  Cow.   (N.   Y.)  355.  under  the  laws  of    Massachusetts.     U. 

And  so  for  a  juror  voluntarily  to  express  S.  v,  Coolidge,  2  Gall.  C.  C.  364.     See 

an  opinion  as  to  the  guilt  of  a  prisoner  also  Wilson  Bryan's  Case,  i  Cranch  C. 

for  the  purpose  of  disqualifying  himself.  C  151. 

U.  S.  V.  Devaughan,  3  Cr.  C.  C.  84.  The  refusal  of  a  witness  to  appear  be- 

8.  The  refusal  of  a  witness  to  answer  fore  an  examiner  is  punishable  as  a  con- 
proper  questions  before  a  grand  jury  is  tempt.  Bowen  v.  Thornton,  9  W.  N.  C. 
punishable  as  a  contempt  under  the  (Pa.)  575.  But  not  where  there  has  been 
statutes  as  committed  in  a  proceeding  a  substantial  answer  to  the  question,  or  it 
upon  an  indictment.  People  v  Kelley,  is  not  within  the  range  of  the  examiner's 
I  A.  L.  Reg.  N.  S.  534.  or  24  N.  Y.  74;  duties.  Loughlin  v,  Maybin,  39  Leg. 
Lockwood  V,  State,  i  Ind.  64.  Int.  (Pa.)  256. 

For  a  witness  not  to  attend  when  sub-  A  witness  not  appearing  in  response  to 

poenaed,  or  when  under  recognizance  to  subpoena  of  a  magistrate  or  notary  not 

attend.     Yates  v,  Lansing,  9  Johns.  (N.  guilty  of    contempt.     Trimble    v.    Bar- 

Y.)  395;  Yates  v.   People,  6  Johns.  (N.  nard,  15  W.  N.  C.  (Pa.)  127. 

Y.)  337;  R.  V,  Harland,  8  Dowl.  P.  C.  A  witness  committed  for  contempt,  for 

328.                                            f  disorderly  behavior  in   court,   is   privi- 

For  a  witness,  when  ordered  to  leave  leged  while  returning  at  the  expiration 

the  court    during    the    examination    of  of  his  imprisonment.    R.  v,  Wigley,  7 

other  witnesses,  to  remain  in.    Whittem  Car.  &  P.  4. 

V.  State,  36  Ind.  196.  Refusal  to  obey  a  subpoena  issued  by 

For  a  witness  when  attending  to  refuse  a  Federal  court  is  an  offence  against  tho 

to  be  sworn.     Kotiktv  ex  parte,  1  Sprague  Federal  government  within  the  meaning 
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(y^  Parties  to  any  suit  or  proceedings  before  the  court,  21s  by 
misbehavior,  interferirg  with  the  course  of  justice,^  disobedience 
to  any  rule  or  order  made  in  the  progress  of  a  cause ;  non-payment 
of  costs  awarded  by  the  court  upon  a  motion,^  or  non-observance 

of  section  1014  of  the  Revised  Statutes  of  was  passed,  requirios^  him  to  bring  the 

the   United    States.     In    re  EUerbe,    13  money  into  court,  but  in  indulgence  to 

Fed.  Rep.  530.  him,  a  proviso  was  annexed  that  a  bond 

1.  For  a  party,  when  books  are  sub-  with  security  should  be  deemed  a  com- 
mitted to  bis  inspection  by  order  of  pliance  with  the  order;  this  order  was 
court,  to  break  open  parts  sealed  up,  not  also  disobeyed  by  defendant,  and  bis 
relating  to  the  subject  of  litigation,  is  a  answer  was  put  in  assigning  the  same 
contempt.  Dias  v.  Merle,  2  Paige  (N.  reason  as  before  for  refusing  to  comply. 
Y.).  494.  Htid^  that  the  defendant  was  guilty  of 

Threatening  letter  addressed  and  sent  contempt  in  parting  with  the  fund,  whilst 

pending  the  suit  to  the  defendant  by  the  the  question  as  to  its  disposition  was 

plaintiff,  is  a  contempt  of  court.     Smith  pending  before  the  court.     The  question 

cr.  Lakeman,  26  L.  j.  Cb.  305.  who  was  entitled  to  the  fund,  wasaqaes- 

One   who  deceives  the  court  by  pre-  tion  to  be  determined  by  the  court  upon 

tending  to  be  sick,  and  thereby  procures  a  hearing  of  the  cause.     The  only  ques- 

the   pusiponement    of    a  civil    case,    is  tion  upon  passing  the  order  for  paying 

guilty   of    criminal    contempt,    but    he  the  money  into  court  was  the  best  method 

should  not  be  proceeded  against  and  ad-  of  securing  the  trust  fund  to  await  the 

judged  guilty  during  his  absence.    Welsh  decision  of  that  question.     The  defend- 

V,  Barber,  52  Conn.  147;  s.  c,  52  Am.  ant  could  not  be  allowed  to  decide  the 

Rep.  567.  question  of  title  for  himself,  and  set  up 

Bringing  an   action   in  the  name  of  his  opinipn  as  an  excuse  for  disobesring 

another  without  his  consent.     Scott  v.  the  order  to  pay.     Wartman  v,  Wartman, 

John,  15  Ala.  566;  Butterwortb  v,  Stagg,  Taney  C.  C.  362. 

2  Johns.  Cas.  (N.  Y.)  291.   Or  bringing  an        A  rule  for  contempt  for  failure  to  pay 

action  in  the  name  of  a  fictitious  person,  money  into  court  wiU  be  discharged  when 

for  the  purpose  of  indirectly  affecting  a  it  is  made  apparent  that  there  is  an  abso- 

pending    controversy,    is    a    contempt,  lute  inability  to  make  the  payment,  but 

Smith  V,  Junction  R.  Co.,  29  Ind.  546.  this    must    clearly    appear.       Smith   v. 

See   also   Coxe  v,  Phillips,  Rep.   temp.  Smith,  92  N.  Car.  304. 
Hardw.  237;  Brewster  v.  Kitchin,  Comb.         It  is   not  a  contempt  which  the  city 

425.  court  of  New  York  has  power  to  punish 

Defendant  participating  in  a  rescue  and  for  defendant  to  put  in  a  verified  answer, 
escaping  from  the  custody  of  the  sheriff,  known  to  be  false,  in  order  to  obtain  de- 
State  V.  Bergen,  i  Dutch.  (N.  J.)  209.  lay  to  put  property  out  of  the  way,  and 

Violence  in  matters  relating  to  the  pro-  thus  defeat  the  collection  of   plaintiff's 

cedure  of  the  court.     Adams  z^.  Hughes,  judgment.     Moffat  x'.  Herman,  17  Abb. 

I  B.  &  B.  24;  Watson  ex  parU^  I  D.  N.  N.  Cas.  (N.  Y.)  107,  reversing  s.  c  17 

S.  80s.  Abb.   (N.   Y.)    62;    Redman    v.    State, 

A  co-respondent  in  a  suit  for  divorce,  28  Md.  205;   Brown  v.    Brown,  4  lad. 

immediately  after  the  service  of  the  cita-  627;  State  v.  Garland,  25  La.  Ann.  532. 
tion,  caused  advertisements  to  b«  pub-        To  disobey  rules  or  orders,  obedience 

lished  denying  the  charges  made  in  the  to  which  is  essential  to  the  progress  of 

petition,  and  offering  a  reward  for  infor-  the  case.     Price  v,  Hutchinson,  L.  R.  9 

roation  which  would  lead  to  the  discovery  Eq.  534;  State  v.  Sparks,  27  Tex.  627. 
and  conviction  of  the  authors  of  them.         Disobedience  to  an  order  of  court  for 

Held,  that  these  advertisements  consti-  summary  payment,  which  payment  can- 

tuted  a  contempt  of  court.     Brodribb  v,  not  be  otherwise  enforced.     People  r. 

Brodribb  &  Wall.,   11  P.   D.  66,  55  L.  Compton,  i  Duer  (N.  Y.),  512;  Wood- 

J.  P.  47,  34  W.  R.  58O}  50  J.  P.  407.  worth  V.  Rogers,  3  Wood.  &  M.  C.  C. 

2.  An  order  was  passed  directing  de-  135;  Peter  v,  MuUer,  i  Bond  C.  C.  601; 
fendant  to  pay  the  money  into  court,  or  Mesul  v.  Nbrris,  21  Wis.  310. 

show  cause  for  not  doing  so.     The  de-        Disobedience  to  an  order  for  specific 

fendant  refused  to  obey  the  order  on  the  conveyance.     Remley  v.  Dewall.  41  Ga. 

ground   that  the  complainant  was   not  466;    Ford  v.  Ford,  10  Abb.  Pa.  N.  S. 

entitled  to  the  money,  and  that  he  had  (N.  Y.)  74;  41  How.  Pr.  (N.  Y.)  169. 
paid  it  away  to  the  persons  who  were        Where  the  defendant  in  a  AoAnox^vi;^ 

entitled.     Thereupon  a  peremptory  order  makes  ao  evanve  mr  false  retom  theieto^ 
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of  awards  duly  made  by  arbitrators  or  umpires  after  having  entered 
into  a  rule  for  submitting  to  such  determination.^ 

II.  By  any  Person. — As  in  the  face  of  the  court  by  rude  and  con- 
tumelious behavior,  by  obstinacy,  perverseness  or  prevarication,  by 
breach  of  the  peace,  or  any  wilful  disturbance  whatever ;  *  or  in 
the  absence  of  the  party,  as  by  disobeying  or  treating  with  disre- 
spect the  writs,  rules,  or  process  of  the  courts ;  •  by  interfering 

he  may  be  committed  for  contempt  in  It  is  a  contempt  to  strike  an  attorney 

order  to  compel  obedience  to  the  writ,  in  the  court-room,  although  the  cause  of 

U.  S.  ex  rel.  Wheeler  v.  Williamson,  3.  the  assault  have  no  relation  to  the  pro- 

A.  L.  Reg.  O.  S.  729.  ceeding   in  which   the  attorney  is    en- 

Certiorari  is  in  the  nature  of  a  super-  gained.      U.   S.    v,    Patterson,    26    Fed. 

sedeas,  and  an  attachment  will  lie  against  Rep  509;    Rex    v.    Davidson,    4  B.  & 

one  who,  with  notice  of  its  issue,  pro-  A.  329. 

ceeds  in  the  matter  which  has  been  re-  Contempt    by  disrespectful    language 

moved  for  review.     State  v,  Lambert,  46  spoken  in  court  is   not  excused  by  the 

N.  J.  L.  59.  fact  that  the  judge  was  ill-tempered  and 

A  judgment  debtor  may  be  committed  discourteous,     nolman  v.  State,  105  Ind. 

for  contempt  for  wilfully  disobeying  an  513. 

order  in  proceedings  in  aid  of  execution  To  call  another  a  liar  in  the  presence 

in  requiring  him  to  apply  property  in  his  of  the  court  and  in   the  hearing  of  its 

possession,  not  exempt,  to  the  satisfac-  officers  is  a  contempt.     Violent  language 

tlon  of  the  judgment.     State  v.  Burrows,  and  an  assault  made,  in  a  hall  adjoining 

33  Kan.  10.  the  court-room  and  within  the  hearing  of 

Under  the  practice  in   the  courts  of  the  court,  it  then  being  in  session,  is  a 

equity  of  the  United  States,  *no  order  is  contempt  which  the  court  may  punish, 

necessary  fixing  the  time  within  which  within  the  meaning  of  the  act  of  March  2^ 

the  main  decree  rendered  in  the  cause  T831.     U.  S.  v,  Emerson,  4  Cranch  C. 

mast  be  performed,  before  a  party  can  C.  188;  People  z/.  Boscowitch.2oCal.  436. 

be   in   contempt    for  non-performance.  For  an   acquitted   prisoner  to  swear 

Souter  V.  La  Crosse  R.,  Woolw.  C.  C.  vengeance  on  the  prosecuting  witnesses 

80,  83.  within  the  precincts  of  the  court,  is  a 

Injunction  against  trustees  by  name;  contempt.     U.  S.  v.  Emerson,  4  Cranch 

breach  by  new  trustees.    Avory  v.  An-  (U.  S.).  188.     It  seems  that  it  is  a  con- 

drews.  51  L.  J.  Ch.  414.  tempt  for  a  man  to  seize  his  own  prop- 

A  disobedience  to  an  injunction  is  none  erty  by  force  in  open  court.     Com.    v, 

the  less  a  contempt  of  court  because  the  Wilson,  i  Phila.  (Pa.)  83. 

act  is  done  in  good  faith  and  not  pro-  8.  Wilfully  disobeying   an    order   of 

hibited  by  the  order,  or  under  advice  to  court  in  proceedings  in  aid  of  execution 

that  effect     Atlantic  Giant  Powder  Co.  requiring  property  to  be  applied  to  satis- 

V.  Mfg.  Co.,  9  Fed.  Rep.  316;    Wells,  faction  of  the  judgment.     State  v.  Bur- 

Fargo  &  Co.  v.  O.  R.  &  N.  Co.,  19  Fed.  rows,  33  Kan.  10. 

Rep.  20.  Refusing  to  obey  an  order  directing* 

1.  When  one  disobeys  an  order  to  per-  defendant  to  pay  money  into  court  or 

form  the  awards  of  referees.     McClure  show  cause  for  not  doing  so.     Wartman. 

V.  Guleck,  2  Harrison  (Ind  ),  340;  Shri-  v.  Wartman,  Taney  C.  C.  362. 

ver  V.  State,  9  Gill  &  J.  (Md.)  i;  Yeates  Where,  as  in   New  York,  the  statute 
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V.  Russell,  17  Johns.  (N.  Y.)46i;  Rex  t/.  makes  it  a  criminal  contempt  wilfully  to    / 
Meyers,  I  T.  R.  265;  Mendell  ».  Tyrell,  disobey    "a  process  or  order  lawfully    I 
9M.  &  W.  217;  McArthnr  v,  Campbell,  issued  or  made"  by  a  court  of  record, 
4  Nev.  &  M.  208.  disobedience  in  obeying  a  subpoena  issued 
2.  Insulting  language  to  a  judge  relative  by  the  district  attorney   in  a  criminal 
to  his  conduct  in  a  suit  pending  before  case  is  not  within  the  statute.     Sherwin 
him,  even  though  out  of  court,  is  a  con-  v.  People,  100  N.  Y.  351. 
tempt  punishable  by  fine  and  imprison-       Where  a  corporation,  its  officers,  agents, 
ment.    Commonwealth  v.  Dandridge,  2  and    employes,    having    been    enjojned 
Va.  Cas.  408.    **Every  insult  offered  to  a  from    maintaining    a    certain    dam    by 
judge  in  the  exercise  of  the  duties  of  his  notice  served  on  it.  caused  it  to  be  re- 
office  is  a  contempt."    Charlton's  Case,  2  moved,  and  shortly  thereafter  the  presi- 
Myl.  &  Cr.  316.  dent  resigned  his  position,  transferred 
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with,  or  perverting  such  writ  or  process  to  the  purposes  of  private 
malice,  extortion,  or  injustice  ;  *  by  speaking  or  writing'  contempt 
tuously  of  the  court  or  judges  acting  in  their  judicial  capacity,  by 
printing  false  accounts  (or  even  true  ones  without  proper  permis- 
sion) of  causes  then  depending  in  judgment;^  and  by  anything,  in 

his  stock,  entered  into  an  agreement  for  newspaper  in  the  city  where  the  supreme 

the  purchase  of  the  land,  including  the  court  of  appeals  is  sitting,  charging  that 

locality  from  which  the  dam  had  been  three  out  of  the  four  judges  aiiended  a 

removed,  and    reconstructed   the    dam,  poliiical  caucus  more  than  a  year  before^ 

keid.  that  he  was  properly  punishable  for  and  advised  the  action  out  of  which  the 

contempt.     Morton    v,    Tulare    County  case  then  pending  arose,  promising  the 

Superior  Ct..  65  Cal.  496.  caucus  to  hold  its  action  legal,  and  also 

Disobedience  to  an  order  of  court  for  charging  that  the  court  agreed  to  decide 

summary  payment,  which  payment  can-  the  case  for  political  purposes  before  a 

not   be  otherwise  enforced.     People  t/.  certain  political   convention,  held  to  be 

Compton.  I  Duer  (N.  Y.).   512;  Wood-  contempt  of  court,  summarily  punishable 

worth  V.  Rogers,  3  Wood.  &  M.  (U.  S.)  as  **  misbehavior  in  the  presence  of  the 

135;  Potter  V.  Mullcr,   i   Bond  (U.S.),  court,  or  so  near  thereto  as  to  obstruct  or 

601;    Mead    v.    Norris,    21     Wis.    310.  interrupt  the  administration  of  justice." 

Doing  what  one  has  been  enjoined  from  State  v,  Frew,  24  W.  Va.  416;  s.  c.  Am. 

doing.     Davis  v.  Mayor,  i  Duer  (N.  Y.),  Rep.  257. 

457;  People  v.  Compton,  z  Duer  (N.  Y.),  It  is  a  contempt  to  make  a  publication 

512.     Disobedience  to  an  order  of  court  reflecting  on  the  court,  jury,  etc.,  with 

for  specific  conveyance.     Remley  v.  De-  reference  to  a  pending  suit,  or  tending  to 

wall.  41  Ga.  466;  Ford  v.  Ford,  10  Abb.  influence    the   decision.     Hollingsworth 

Pr.  U.   S.  (N.  Y.)  74.      Publication    of  v.  Duane.  Wall.  C.  C.  77;  and  U.  S.  v. 

proceedings  ordered  not  to  be  published.  Duane.  Wall.  C.  C.  5;  s.  c,  4  Iowa,  209: 

Welleslev.  In  re,  2  Rus.  &  M.  639.  s.  c.  2  S.   &  R.    (Pa.)    23;    Bayard    v. 

How  Michigan  statute  makes  a  personal  Passmore.  3    Yeates  (Pa.),   438;    /n  re 

demand>for  alimony  a  prerequisite  to  a  Moore,  63  N.  C.   397;  State  v.   Morrill, 

commitment  for  contempt  in  not  paying  16  Ark.  384;  People  v,   Wilson,  64  IlL 

It.     Edison  V,  Edison,  56  Mich.  185.  195.    Contra,  Ex  parte  Hickory,  12  Mis& 

Under  its  power  over  trusts,  a  court  of  751. 

equity  may  direct  the  manner  of  investi-  Since  the    act  of    March  2.  1831,  the 

gating    the   assets    of    an   embarrassed  courts  of   the  United  States    have    no 

savings-bank,  when  requested  to  do  so  longer  power  to  punish  a  publication  re- 

by  its  managers;  and  for  making  loans  specting  a  pending  suit  as  a  contempt, 

unauthorized  by  the  order  of  the  court.  Ex  f  arte  Poulson.  15  Haz.  Pa.  Reg.  38a 

and    on '  other    securities    than     those  1  he  New  York  Revised  Siaiutes,  voL 

ordered  to  be  taken,  the  president  thus  ii.  (4th  Ed.)  p.  467,  provide  that  every 

violating  the  order  may  be  dealt  with  court  of  record  may  punish  summarily, 

as  for  contempt.     Una  v,  Dodd,  39  N.  for  the  publication  of  false  or  grossly  in- 

J.  Eq.  173.  accurate  reports  of  its  proceedings. 

The  delivery  of  property  which  has  The  Penna.  Act  of  Assembly  of  June 

been  sold  under  decree  of  partition  may  16.  1836,   provides   that   no  publication 

be  enforced  by  an  attachment  for  con-  out  of  court,  respecting  the  conduct  of 

tempt.     Edwards  v.  Dykeman,  95   Ind.  the  court  or  any  of  its  officers,  jurors. 

509.  witnesses,  or  parties  in  any  cause  pending 

1.  If  the  process  be  impeded,  no  case  in  court,  exposes  the  party  to  summary 

can  be   tried.     Hence  it  is  a  contempt  punishment,  and  the  only  remedy  for  the 

punishable  by  summary  commitment  to  person  aggrieved  is   by  indictment  or 

interfere  with  process.    Price  v.  Hutchin-  action  at  law. 

son,  L.  R.  9  Eq.  534;  Buck  v.  Buck,  60  To  publish  testimony  which  the  court 

111.  115;  People  V,  Bradley,  60  111.  390;  has  ondered  not  to  be  published  when  the 

State  V.  Sparks,  27  Tex.  627;  Adams  v,  injury  cannot  be  otherwise    redressed. 

Hughes,  I  B.&  B.  24;  Watson,  Ex  parte.  In  re  Wellesley,  2  Rus.  &  M.  639. 

1  D.  N.  S.  805;  Kitcat  cr.  Sharp,  52  L.  J.  While  proceedings  are   pending,  it  is 

Ch.  134;  McGregor  v.  Barrett,  6  C.  B.  contempt  of  court  to  publish  anything  in 

262.  reference  to  the  panies  to  or  the  aubjea- 

8.  FitbMcatitBi.  *-A    publication    in   a  matter  of   a  pending  Utigatioo»  which 

786 


Contempt  of  Court.                         CONTEMPT  •    BjaajPoraon. 

short,  that  demonstrates  a  gross  want  of  that  regard  and  respect 
which,  when  once  courts  of  justice  are  deprived  of,  their  authority 
is  entirely  lost  among  the  people.* 

tends    to    excite    a    prejudice    against  their  investigMion.   '  Ex  parU  Tjler,  64 

those   parties  or  their  litigation.     Tich-  Cal.  434. 

borne  v,  'licbborne.  39  L.  J.  Ch  308,  22  Unfair  practice  towards  a  witness  who 

L.   T.    55.      After    affidavits    filed    and  is  to  give  testimony  in  court,  or  oppres- 

before  hearing  to  publish  an, article  at-  sion  under  color  of  its  process,  although 

tributing  falsehood  to  the  persons  who  those  practices  and  that  oppression  were 

have    made    the    affidavits.      Felkin  v.  acted  out  of  the  district  in  which  the 

Herbert,  10  Jur.  N.  S.  62.    See  Vernon  v.  court  is  silling;  provided  the  person  who 

Vernon.  40  L.  J.  Ch.  118;  Tyrone  Elec-  has  thus  demeaned  himself  should  come 

tion  Petition  in  re  Macartney  v.  Corry,  within  the  jurisdiction  of  the  court.     U. 

7  Ir.  R.  Ch.  240;  Mctzler  v.  Gounod.  30  S.  v.  Burr,  i  Burrs  Trial,  355. 

L  T.  264;  Bronk  V.  Evans,  29  L.  J.  Ch.  To  obtain  an  opinion  of  the  court  af- 

616;  6  Jur.  N.  S.  1025;  Littler  v,  Thomp-  fecting  the  rights  of  persons,  not  parties, 

son.  2  Beav.  129.     Advertising  for  sub-  to  the  pretended  controversy,  declared 

scriptions  to  prosecute  action   not  con-  punishable  as  contempt  of  court.     Lord 

tempt.     Plating  Co.  v.  Farquharson,  17  v.  Veazie.  8  How.  (U.  S.)  251;  Cleve- 

•Ch.  D.  49.     Advertisement  for  evidence,  land  v.  Chamberlain,  i  Black  (U.  S),  419. 

i7Ch.D.  49.  False   personation  and   perjury  as  a 

1.  Interferenoe  with  Property  OTtrwliidi  surety.    Com.  v.  Davis,  i  W.  N.  C.  (Pa.) 

the  Court   hu    Suponriaioii.— One  who,  18. 

.after    an    examination    concerning    his  Proposing  to  a  juror  to  signal  from  the 

property  in   proceedings  supplementary  window  of  the  jury-room  how  the  jury 

to  execution,  and  pending  the  decision  of  stand  with  regard  to  the  verdict.     State 

the  referee  on  the  creditors'  motion  that  v.  Doty.  32  N.  J.  403;  Reg.  v,  Martin, 

certain   property  disclosed    be    ordered  5  Cox  C.  C.  356. 

turned  over,  disposes  of  it,  is  guilty  of  A  purchaser  at  a  master's  sale,  under 

•contempt,  and  maybe  punished  accord-  decree  of  court,  mav  be  attached  for  non- 

ingly.     Rx parte  Kellogg,  64  Cal.  343.  compliance   with   the  terms.     Haeg    v. 

The  U.  S.  circuit  court  will  punish  for  Commissioner,  i  Dessaus.  (S.  Car.)  112; 

contempt  strikers  who  interfere  with  a  Brasher  v,  Cortlandt,  2   Johns  Ch.  (N. 

railroad  in  the  hands  of  the  court's  re-  Y.)  505. 

ceiver.  Ke  Higgins.  27  Fed.  Rep.  443.  It  is  a  contempt  for  a  witness  or  a  by- 
A  master's  attempting  to  remove  his  stander  to  communicate  with  a  grand 
slave  beyond  the  jurisdiction  of  the  juror  touching  a  complaint  under  exami- 
court  pending  a  petition  for  freedom,  at-  nation  before  them  without  their  request, 
tached  for  contempt.  Richard  v.  Van  Bergh's  Case,  16  Abb.  Pr.  (N.  S.)  266. 
Meter,  3  Cranch  C.  C.  214;  Thornton  v.  Speaking  disrespectfully,  or  publishing  in 
Davis,  4  Cranch  C.  C.  500.  a  newspaper  defamatory  notices  concern- 
To  carry  o£f  a  ward  in  chancery,  at-  ing  them,  is  a  contempt.  Van  Hook's 
tachment  being  the  only  mode  of  enforc-  Case,  3  City  Hall  Rec.  (N.  Y.)64;  Matter 
ing  obedience.  Tones,  Exparte^  13  Ves.  of  Spooner,  5  City  Hall  Rec.  (N.  Y.) 
237;  Littler  v.  Thomson,  2  Beav.  129;  109.  But  see  Story  v.  People,  79  III. 
Whittem  v  State,  36  Ind.  196.  45. 

Where  rioters  and  strikers  stopped  the  A  contempt  of  court,  where  a  habeas 

trains  on  a  railroad  operated  by  receivers,  corpus  js  pending  for  the  custody  of  a 

Secor  V,   Toledo,   etc.,    R.,   4  L.  &  E.  child,  to  advise  the  respondent,  by  tele- 

Repr.  283;  Re  Doolittle,  23   Fed.  Rep.  gram,  to  avoid  the  process  of  the  court; 

'544:  U.  S.  V,  Kane,  23  Fed.  Rep.  748;  such  contempt,  however,  is  only  punish- 

Re  Wabash  R.  Co.,  24  Fed.  Rep.  217.  able  by  fine.     Com.  v.  Curtis,  37  Leg. 

Removal    of    goods    pending    inter-  Int.  (Pa.)  83. 
pleader.     Day  v,  Carr,  7  Ex.  Ch.  883.  The  disturbance  of  a  meeting  of  ex- 
Interference  with    receiver    in  bank-  aminers  in  an  election  case  will  be  pun- 
ruptcy  held  a  contempt.     Hayward,  Ex  ished  as  a  contempt.    Ex  parte  Roach, 
parte,  etc.,  45  L.  T.  326.  8  W.  N.  C.  (Pa.)  440. 

OtlMT  Improper  or  VaiUr  Praotiooi. — It  If   one    procures   a   witness   already 

is  contempt  to  write  and  send  to  a  grand  subpoenaed  to  absent  himself  from  the 

jury  an  acciisatory,  threatening,  and  in-  trial   in  disobedience  to  the  subpoena, 

suiting  letter  relative  to  the  snbject  of  Burk  v.  State,  47  Md.  528;  McConoellv. 
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4.  Instances  of  what  are  not  Contempts. — A  disobedience  of  an 
order  of  a  court  which  had  no  jurisdiction — where  there  is  want  of 
authority.*  Acting  against  an  erroneous  order  of  court.*  An  of- 
fence to  the  court  where  there  is  another  remedy.*     The  non-ap- 

State,  46   Ind.  298;  Com.  v.  Braynard,  the  supreme  court  of  the  United  Slates 

Thacher  Crim.  Cas.  (Mass.)t  148*  &n  injunction   had   been   issued   forbid- 

Barrister  threatening  master.     Curtis  ding  the*  rebuilding  of  a    bridge,   and 

V,  Bligb,  3  Jur.  11 52.  subsequent  to  the  decree  but  before  the 

Disobedience   to    orders.     Spokes    v,  injunction  an  act  of  Congress  had  been 

Banbury,   etc.,   35    L.  J.   Ch.  105;  Car-  passed  making   lawful   such  rebuilding, 

digan  (Earl)  v.   By  water.   7  C.   B.   794;  a  majority  of   the   court   held  that  the 

Wellend,  Ex  parte ^  11  C.  B.  544;  Clare  v,  re-ereciion  of  the  bridge  in  disobedience 

Blakesley,  i  Scott  N.  R.  397;  Bowker  v.  of   the    injunction  was  not  a  contempt. 

Tebbuit.  2  D.  &  L.  787;  Blade  v.  Gray,  State  of  Pennsylvania  z^.  Wheeling  Bridge 

6  Jur.  587;  Stokes  v.  Woodson,  7  T.  R.  Co.,  18  How.  (U.  S.)42i. 

6;  Welch  v.  Buck,  10  W.  R.  714;  Harvey  Where  upon  an  appeal  from  a  decree 

V.  Hall,  II  L.  R.  Eq.  31,  and  23  L.  T.  declaring  a  patent  to  be  infringed,  and 

391;  Rogers   v.  Rogers,   23   L.   T.   796;  an  order  enjoining  such  infringement  and 

Gumpertz  v.  Best,  i   T.  &  C.  619;  Cob-  a  judgment  of  contempt  for  violation  of 

bett  9.  Hudson,  13  Q.  B.  457;  Harvey  v,  such  injunction,  the  patent  is  declared 

Morri$«,  23  W.  R.  21.  invalid,   it  follows  that  there   has  been 

1.  Unless  the  court  making  an  order  no  contempt      Worden    v.   Searls,   121 

had  jurisdiction  of  the  case  the  disobedi-  U.  S.  14. 

ence  of  the  order  will  not  be  punished  as  8.  The  rule  for  an  attachment  was  dts- 

a  contempt.      Evans   v.   Pack,  7    Repr.  charged,  the  offence  being  indictable  at 

(Mich.)  70;  In  re  Morton.  10  Mich.  208;  common  law.   In  re  Lucas  Hirst,  9Phila. 

Bear  v.  Cohen,  65  N.  Car.   511.     Med-  (Pa.)   216.     The  orphans'  court  will  not 

dling  with  property  constructively  attach-  attach  for  the  non -production  of  an  al- 

ed  is  not  a  contempt  under  Rev.  Stat.  §  leged    will;  the    party  aggrieved    must 

725.    Steam  Stone  Cutter  Co  v.  Windsor  resort    to    his    statutory    remedy.     Mc- 

Mfg.  Co..  3  Fed.  Repr.  298;  18  Blatchf.  Donald  s  Est.,  38  Leg.  Int.  (Pa.)  34. 

C.  C.  291.  Attachment  for   contempt  for  insuffi- 

Property  held  by  a  constable  having  cient  answers  to  interrogatories  refused: 
been  seized  by  him  without  a  warrant,  more  specific  answers  ordered.  Grede 
on  arresting  one  charged  with  felony  v,  Ins.  Co.,  15  W,  N.  C.  (Pa.)  43S. 
is  not  in  the  custody  of  the  law,  in  such  A  husband  will  not  be  punished  as  for 
sense  as  to  render  replevying  it  a  con*  contempt  in  not  paying  costs  and  counsel- 
tempt  of  court.  Brent  z^.  Beck,  5  Cranch  fees  which,  in  an  action  for  a  separation, 
C.  Q,  461.  he  was  ordered  to  pay;  an  execution  af- 

Where,  as  in  New  York,  the  statute  fords  the  appropriate  remedy.  Jacquin 
makes  it  a  criminal  contempt  wilfully  v,  Jacquin,  36  Hun  (N  Y.),  378. 
to  disobey  *'a  process  or  order  lawfully  The  Atlantic  Mutual  Life  Ins.  Co.  was 
issued  or  made  "  by  a  court  of  record,  adjudicated  bankrupt  upon  the  petition 
disobedience  in  obeying  a  subpctna  issued  of  one  of  its  officers.  The  adjudication 
by  the  district  attorney  in  a  criminal  was  subsequently  set  aside  and  the  pro- 
case  is  not  within  the  statute.  Sherwin  ceedings  vacated.  Upon  application  of 
V*  People,  100  N.  Y.  351.  the  marshal  for  an  order  requiring  the 

A  witness  summoned  before  a  grand  petitioner  to  pay  the  marshal's  fees  for 

jury,  not  at   the  request  of  that  body,  serving  the  notices,  and  that  such  order 

but  on  the  motion  of  the  attorney-gen-  be  enforced    by  attachment,   k^ld^   that 

eral,  is    summoned    without    authority,  the  court  had  no  power  to  grant  an  at- 

and  if  he  refuses  to  testify,  is  not  pun-  tachment  in  such  a  case;  that  the  marshal 

ishable    as    for    a  contempt.     Stale   v,  had   an  adequate   remedy  by  action,  to 

Marner,  13  Lea  (Tenn.),  52.  which  he  must  resort,     h'e  Atlantic  Mut- 

One  must  be  personally  served  with  ual  Life  Ins.  Co.,  17  Bankr   Re|(.  368. 

an  order  before  he  can  be  charged  with  Under  art.   635  et  seq  ,  La.  Code,  the 

contempt  in  not  obeying  it.    McCauIay  proper  remedy  where  one  refuses  to  de- 

V,  Palmer,  40  Hun  (N.  Y.),  38;  Sanford  liver  up  property  called  for  by  a  writ  of 

V,  Sanford.  40  Hun  (M.  Y.),  540.  possession  is  by  an  action  for  damages 

8.  Where  in  pursuance  of  a  decree  of  or  by  distraint  of  other  property.   Wbeie 

788 


of  what                        CON  TEMP  T.  m  not  CMtwfti. 

pearance  of  the  governor  of  the  commonwealth  in  his  official 
capacity  to  a  subpoena  dtues  tecum?-  The  refusal  to  appear  when 
such  refusal  is  the  assertion  of  a  constitutional  right.^  For  further 
instances  see  notes.* 

a  writ  of  sequestration  has  been  issued  the  firm.  Held,  that  the  |>artner  so  act- 
in  a  succession  cause,  a  stranger  refusing  ing  was  not  guilty  of  a  contempt  of  the 
to  deliver  up  movable  property  alleged  authority  of  the  court  appointing  the  re- 
by  a  party  to  be  in  his  possession  can-  ceiver.  O'Callaghan  v,  Fraser,  37  Hun 
not  Unriully  be  commiiied  therefor  as  (N.  Y.).  483. 

for  contempt  of  court,  and  if  so  com-  It  is  not  a  contempt  which  the  city 
mitted  he  will  be  released  on  certiorari  court  of  Ne^  York  has  power  to  punish 
and  habeas  corpus.  Ke  Hero.  36  La.  Ann.  for  defendant  to  put  in  a  verified  answer, 
352.  (Bermudez,  C.  J.,  and  Manning,  J.,  known  to  be  false,  in  order  to  obtain  de- 
dissenting.)  lay  to  put  property  out  of  the  way  and 

1.  For  failure  of  governor  or  secretary  thus  defeat  the  collection  of  plaintiff's 

of  commonwealth  to  appear  in  official  judgment.     Moffat  v,  Herman,  17  Abb. 

capacity  in  obedience  to  a  subpoena </«r^/  N.  Cas.  (N.  Y.)  107,  reversing  s.  c,  17 

ttntm.   Gray  v.  Pentland,  2  S.  &  R.  (Pa..)  Abb.  (N.  Y.)  62. 

23.  An  executor   because    of   insolvency 

8.  Refusal  to  attend  before  a  grand  failing  to  pay  a  debt  due  from  himself  to 

jury  in  assertion  of  a  constitutional  right,  the  testator  cannot  be  proceeded  against 

People  zf..Kelley,  24  N.  Y.  74.  as  for  a  contempt,  the  statute  making 

One   exempt    from    jurv-service    by  him  liable,  and  providing  that  he  may  be 

reasoi^  of  his  membership  in  a  military  ordered  by  decree  to  pay  over.     Rugg 

company  is  not  guilty  of  contempt  if,  v,  Jenks.  4  Demorest  (N.  Y.),  105. 

having  been  summoned,  he  does  not  at-  Presenting  an  affidavit  for  a  change  of 

tend  to  make  excuses.     Lewis,    P.   J.,  venue,  on  the  ground  of  prejudice  in  the 

dissenting.      Miller    v.  Commonwealth,  mind  of  the  judge,  is  not  a  contempt  of 

Bo  Va.  33.  the  court  to  which  it  is  presented.  Exparte 

S.  II.  filed  a  libel  against  I.  and  a  yacht  Curtis,  3  Minn.  274. 

to  recover  possession  of  the  yacht;  a  For  a  witness  to  leave  court  when  per- 

decree  was  rendered  dismissing  the  libel,  mitted    by  the    party  summoning  him. 

and  authorizing  I.  to  give  a  bond  and  State  v,  Nixon,  Wright  (Ohio),  763. 

receive  possession  of    the   vessel  from  If  the  order  of  the  court  disobeyed 

the  marshal,  and  also  authorizing  H.  to  were  doubtful,  or  could  be  construed  in 

give  a  bond  and  receive  such  possession  any  way  consistent  with  innocence  of  in- 

in  case  I.  failed  to  do  so.     I.  not  giving  tention  on  the  part  of  the  violator,  the 

the  bond,  H.  gave  it  and  received  the  court  should   not  punish  for  contempt. 

vessel;  H.  also  appealed  from  the  decree,  Weeks  v.  Smith.  3  Abb.  P.  R.  211. 

and  the  return   was  duly  made  to  the  Under  statutes  of  New  York  it  is  not 

circuit  court.     I.  then  took  the  vessel  by  a  contempt  for  a  witness  to  refuse  to  an- 

force  from   one  of  the  sureties  on  the  swer  before  a  justice  of  the  peace.  Ruther- 

bond.  to  whom    H.  had  delivered   her.  ford  v.  Holmes,  5  Hun,  317.     For  cases 

H.  then  applied  for  an  attachment  against  arising  under  Inter.  Rev.  Acts  see  U.  S. 

I.  for  cnnt'^mpt  of  court.     Held^  thai  the  v.  Stan  wood,  13  Int.  Rev.  Rec.  77,  and 

giving  of  the  bond  substituted  the  bond  Bright.  Dig.  Fed.  Dec.  Supp.,tit.  *'Con- 

for  the  vessel,  and  the  taking  of  her  by  I.  tempt." 

after  the  bond  had  been  given  was  not  a  Where  a  judgment  is  rendered  remov- 

contempt  of  court.     U.  S.  v.  Towns,  7  ing  an  official  from  office,  and  another  is 

Ben.  (U.  S.)  444.  appointed  to  the  vacancy  knowing  that  a 

A  receiver  was  appointed  in  New  York  supersedeas  has  issued,  the  appointee  is 

of  the  assets  of  a  firm  that  had  property  not  guilty  of  contempt  for  assuming  to 

there  and  in  Pennsylvania.  The  receiver  perform  the  duties  of  the  office  where  the 

took  possession  of  the  New  York  prop*  writ  has  not  been  lodged  in  the  office  of 

eny.and  one  of  the  firm  delivered  to  him  the  clerk  of  the  court  where  the  record 

the  Pennsylvania  property,  and  then  con-  remains.     Until  so  lodged  the  writ  is  in- 

lessed  judgments  under  which  certain  operative.    Foster  v,  Kansas,  112  U.  S. 

firm  creditors  seized  it.     It  did  not  ap-  20 r. 

pear  that  the  debts  on  which  the  confes-  If  the  judges  of  the  circuit  court  dls- 

^ioQs  were  based  were  not  just  debts  of  agree  as  to  whether  there  has  been  an 
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5.  Frooeedingt  in  Contempt.' — From  the  distinction  between  di- 
rect contempts  or  contempts  in  f(uie  curim^nA  constructive  or  con- 
sequential contempts,  arises  a  difference  in  the  method  of  procedure 
thereon:  a  direct  contempt,  which  is  cpmmitted  in  the  presence  of 
the  court,  it  will  of  its  own  motion  notice  and  punish  summarily;* 


infrinf^ment  of  a  patent  in  disregard  of 
an  injuni'iion,  there  cannot  be  a  judg- 
oqent  of  contempt.  California,  etc.,  Co. 
V.  Molitor.  113  (j.  S.  609. 

A  violation  of  an  injunction,  induced 


Perjury  is  not  a  contempt  of  court. 
Fenner,  J.,  dissenting.  State  v.  Lazarvs. 
37  La.  Ann.  314. 

Sending  an  insulting  or  threatening 
letter  to  a  judge  after  the  matter  has 


by  the  stratagem  of  the  plaintiff,  is  not  been  decided,  is  not  contempt.     2  M.  & 

ground  for  an  atuchment.    Sparkman  v,  A.  311. 

Higgins.  2  Blatchf.  C.  C.  29  To  criticise  in  a  newspaper  the  lultng 

A  probate  judge  has  no  power  to  im-  of  a  judge  in  a  case  not  pending  is  not 

prison  a  person  for  contempt  in  refusing  contempt     Contra  if  pending.    Exfmrte 

to  deliver  to  a  receiver  money  found  on  Poulson,  15  Haz.  Pa.  Reg.  380. 


proceedings  in  aid  of  execution  to  have 
been  placed  in   bis  hands  in   fraud  of 
creditors.     White  v.  Gates,  42  Ohio  St. 
109. 
Advertising  for  subscriptions  to  prose- 


Where  the  statute  authorizes  the  court 
to  punish  for  a  criminal  contempt  a  per- 
son guilty  of  a  wilful  disobedience  to  its 
lawful  mandates,  a  juror  cannot  be  so 
punished  who  acquires  infoi motion  out 


cnte  action,  and  also  for  evidence.    Plat-  of  the  court-roum  pending  a  triaU  no  in- 

ingCo.  V.  Farquharson,  17  Ch.  D  49.  junction  or  ottier  having  been  given  by 

An   attorney  advised   his  client  who  the  court.  '  People  v.  Oyer  &  Terminer 

was  under  indictment  for  assault  and  Court.  36  Hun  (N   Y  ),  277. 

battery,  if  he  could  not  procure  a  con-  A  mere  omission  to  plead  where  the 

tinuance  to  escape  and  forfeit  his  recog^  objection  of  the  bill  is  to  compel  an  an- 

nizance,  which  would  work  a  continu-  swer  is  no  contempt    Perrin  v.  Oliver,  I 

ance.     Held^  he  was  not  guilty  of  con-  Minn.  202. 

tempt  in  giving  such  advice.    Ingle  v.  1.  As  to  the  practice  in  pro<:eedtngs  for 

State,  8  Blackf.  (Ind.)  574.  contempt,   see    Comm.   v.   Snowden,   i 

A  receiver  of  a  railway  was  in  the  Brews  (Pa.)  218;  Pierce  v.  Post,  6  Phila. 

babtt  of  making  deposits  with  a  bank  (Pa.)  494. 

designated  by  the  court  as  a  bank  of  de-  8.  Comm.  v.  Davis,  i  W.  N.  C.  (Pa.> 

posit  in  such  cases.    The  officers  of  the  18;  Comm.  v. Curtis.  37  Leg.  Int.  (Pa.) 83. 

bank  wrecked  it,  being  guilty  of  gross  When  a  judge  in  the  legiiimate  exercise 

malfeasance  in  office,  and  these  deposits  of  his  jurisdiction  is  defiantly  disobeyed, 

were  lost.    Held^  that  the  officers  were  he  may  commit  ihe  offender  instantly  to 

not  liable  for  contempt  of  court.     South*  prison   for  contempt  of  court.     Watt  v. 

em    Development    Co.    v.    Houston    &  Ligenwood,  2  L.  R.  H.  L.  361. 

Texas    Central    R.   Co.,  27    Fed.    Rep.  When  a  contempt  is  committed  in  the 

344.     See  AV  Western,  etc.,  Ins.  Co.,  38  presence  of  the  court,  the  court  has  imme- 

111.  289.  diate  jurisdiction  of  the  person  of  the 

The  failure  of  a  prisoner  under  recog^  offender,  and  although  he  leaves  the  court- 

ntcance  to  appear  at  the  proper  time  and  room  and  absconds  before  any  action  had, 

place  does  not  constitute  a  contempt  of  yet  the  court  may  in  his  absence  sentence 

court.    Rx  pane  Dill,  32  Kan.  668;  s.  c,  him  for  contempt,  and  may  do  it  within 

49  Am.  Repr.  505.  any  reasonable  time  before  the  end  of  the 

It  is  not  contempt  of  court  to  serve  a  term,  and  without  process  issued  for  his 

person  while  attending  at  the  court  as  a  arrest;  and  in  case  of  such  contempt  the of- 

party  in  a  cause,  or  as  a  witness,  with  a  fender  may  be  instantly  apprehended  and 

summons.    The  privilege  extends,  to  ex-  imprisoned  at  the  discretion  of  the  court 

emption  from    arrest,   and   no  further.  Middlebrook    v.    State,  43  Conn.   257. 

Blight  V  Fisher,  Peter's  C.  C.  41.  Where  one  in  open  court  is  ordered  to 

A  rule  for  contempt  for  failure  to  pay  execute  an  assignment  and  refuses  10  do 

money  into  court  will  be  discharged  when  so.  no  rule  to  show  cause  is  necessary  in 

it  is  made  apparent  that  there  is  an  ab-  pmceedingrs  against  him  for  contempt. 


solute  innbility  to  make  the  payment, 
but  this  must  clearly  appear.  Smith  v. 
Smith*  92  N.  Car.  304. 


Tolman  v.  Jones,  14  III.  147;  Wilson,  In 
re.  7  Q.  B.  984;  14  L.  J.  Q.  B.  201;  9  Jur. 
394;  Crawford,  In  re^  13  Q.  B.  613. 
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those  not  so  committed,  as  well  as  constructive  contempts,  must 
asually  be  brought  before  the  court  by  affidavits,*  and  thereupon 
a  rule  is  made  on  the  offender  to  appear  and  answer,  or  a  rule  to 
show  cause  why  an  attachment  should  not  issue  against  hira;^ 
only  in  very  flagrant  instances  of  contempt  the  attachment  issues 
in  the  first  instance.*  In  general,  personal  service  of  a  rule  to  show 
cause  why  an  attachment  should  not  issue  for  contempt  is  neces- 
sary. Upon  proof  that  the  party  evades  service,  or  of  other  reasons, 
the  court  may  make  a  special  order  that  service  be  made  by  leaving 
at  the  last  place  of  abode,  or  the  like.  But  it  will  not  proceed  with 
a  rule  granted  in  the  ordinary  way,  which  has  not  been  personally 
served,  upon  mere  proof  that  such  service  could  not  be  made.* 

To  award  an  attachment  is  at  the  discretion  of  the  judge,  or  may 
be  awarded  on  his  own  knowledge  or  a  bare  suggestion.*    The 

Where  the  sentence  of  the  coart  adju-  its    proceeding   after  such   prohibition, 

dicates  the  contempt,  setting  forih  the  3  Hawle.  P.  C.  217:  Reg.  v.  Lefroy,  8Q.  B. 

facts,  a  warrant  is  not  essential;  an  order  13a;  4  Moalc,  850;  Exp.  Swenarton,  40  N. 

of  court  is  L  ifficient.     Regina  v,  Wilson,  Y.  40. 

51  E.  C.  L.  Rep.  619;  Cobbett.  In  re,  7  The  resignation  of  his  office  by  an  oflH- 

Q.  B.  187.     So,  too,  if  a  contempt  be  com-  cer  of  the  court  does  not  oust  the  court  of 

niitied  in  ihe  presence  of  the  court  an  or-  jurisdiction  to  proceed  against  him  by  at- 

der  is  sufficient.     8  Conn.  3^9;  2  Daly  tachment  for  contempt  for  any  acts  of 

(N.  Y.).  530.  misconduct  committed  by  him  while  in 

The  summar}' punishment  for  contempt  office.     The  Laurens,  i  Abb.  Adm.  508s 

is  not  an  infringement  of  the  State  consti-  People  v.  Pearson,  3  Sram.  (lUj  189. 

tntion    which   guarantees  to  the  citizen  S.  4  BIk.  287;  2  Hawlc.  222;  i  Tidd's 

a  trial  by  jury.    State  v.  Doty.  32  N  J.  Prac.  (3d  Am.  Ed.)  38;  In  re  Juds<m,  3 

L  403:  State  V,  Matthews,  37  N.  H.  450;  Blatchf.  C.  C.  148;  Comm.  v.  Dandridge, 

Patrick  v.  Warner.  4  Paige  (N.  Y.),  397;  2  Va.  Cas.  408;  State  v,  Mather.  37  N. 

Neal  V.  State.  4  Eng.  (Ark.)  259;  Ex  parte  H.  450;  Clay's  Case,  Pr.  Dec.  221;  Crow 

Grace,  12  Iowa,  208:  State  v,  Becht,  23  v.  State,  24  Tex.  12.      And  even  some 

Minn.  4 it;  King  v.  Railroad,  7  Biss.  C.  constructive    contempts  the  court  will 

C.  329.  take  notice  of  and  punish  of  its  own  mo- 

Where  the  court  cannot  exercise  a  sum-  tion.     Exp,  Steinman  ei  a/.,  9  W.  N.  C. 

fflary  jurisdiction  over  a  party  who  is  not  (Pa.)  145. 

one  of  its  own  officers,  although  the  mat-  4.  HoUingsworth  v,  Duane,  Wall.  C.  C. 

ter  is  pending  there.     Sharp  v.  Hawkes,  141. 

5  D.  P.  C.  186.  When   the  officers  of  Che  company  (a 

1.  When  the  contempt  is  not  committed  corporation)  conceal  themselves  to  pre- 

10  facie  curia,  it  must  be  proved  by  affi-  vent  service  upon  them,  helti,  that  ser- 

davitsof  persons  who  witnessed  it;  a  clear  vice  upon  one  who  has  repeatedly  ap- 

case    must    be    shown.     He  Judson,   3  peared   as  an  attorney  of  the  companj 

Blatchf.  C.  C.  148.  was  sufficient.     Golden  Gate  Mining  Co. 

A  substantial  and  general  statement  in  v,  Yuba  Co.  Superior  Ct.,  65  Cal.  187. 

the  affidavit  is  sufficient  to  give  jurisdic-  5.  Bowery  Bank  v,  Rirhants,  6  Tbomp- 

tion.     Strait  v.  Williams.  18  Nev.  43.  son  (N.  Y.),  59;  3  Hun  (N.  Y.).  366.     In 

To  sustain  a  motion  for  contempt  on  chancery  it  is  discretionary  with  the  court 

account  of  the  violation  of  an  injunction  whether  or  not  to  issue  an  attachment  for 

issued  to  restrain  the  infringement  of  a  contempt  without  the  service  of  a  prelim- 

patent,  it  must  appear  clearly  and  indis-  nary  order  to  show  cause.     Rob  v.  Pep- 

putably  that  the  infringement  continues,  per,  ii  W.  N.  C.  (Pa,)  497. 

Smith  V,  Halkyard,  19  Fed.  Rep.  602.  A  judge  on  the  rota,  sitting  in  cham- 

8.  In  cases  of  contempt  of  an  inferior  bers.  has  no  jurisdiction  to  commit  for 

court  in  usurping  jurisdiction,  *'  it  seems  contempt.     Tryon  Election  Petition,  In 

to  be   rather  the  more  usual  way,  first  re.  Macartney  v.  Correy,  7  Ir.  R.  C.  L. 

to  award  a  writ  of  prohibition  to  such  242. 

court,  and  afterwards  an  attachment  upon  The  practice  must  always  be  strict  in  the 
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process  of  attachment  is  only  to  bring  the  parW  into  court;*  if  he  is 
present  in  court  the  process  is  not  necessary,^  otherwise  it  is  indis« 
.pensable  that  the  accused  be  arrested  or  summoned,  except  in  cases 
of  contempt  in  facie  curies?  When  brought  in  either  by  attachment 
or  the  rule  to  appear,  or  the  rule  to  show  cause,  he  is  committed 
or  bailed  that  he  may  answer  on  oath  interrogatories  in  the  nature 
of  a  charge  or  accusation  touching  the  alleged  contempt,^  and  he 
may  demand  that  the  prosecutor  file  interrogatories. 

steps  before  an  attachment  is  awarded,        1.  Bowery  Bank  v.  Richards,  6  Thomp- 

and  all  the  documents  upon  which-  it  is  son  (N.  Y.).  59;  s*  c.,  3  Hun  (N.  Y.).  366. 
awarded    must   be   filed  with  the  court.         8.  Though  an  attachment  is  the  usual 

U.  S.  V.  Caldwell.  2  Dall.  (U.  S.)  333.  process  to  bring  a  party  into  court,  where 

On  a  motion  for  an  attachment  for  con-  he  has  not  made  a  true  return,  yet  if  he 

tempt  in  a  civil  suit  the  proceedings  are  is  present  in  court  no  such  process  is  nee- 

<leemed   to   be  on   the  civil  side  of  the  essary,  but  the  court  may  pass  an  order 

court  uniil  the  court  directs  an  attach-  directing  him  immediately  to  purge  his 

ment:  and  the  papers  until  then  must  be  supposed  contempt  and  answer  interroga- 

•entitled  with  the  names  of  the  parties.     If  tories.     U.  S.  v.  Green,  3  Mass.  482. 
the  rule  to  show  cause  is  entitled  in  behalf        8.  The  arrest  and  imprisonment  must 

of  the  government,  as  in  criminal  pro-  be  made  by  some  warrant,  mittimus^  or 

ceedings,  the  defendant  on  objecting  is  act  of  record,  a  copy  of  which  ought  to 

entitled  to  have  it  vacated.      U.  S.  v,  be  given  to  the  officer  committing  the  of- 

Wayne,  Wall.  C.  C.  134.  fender,  for  his  security.     6  Dane's  Abr. 

An   attachment  issued  without  a  pre-  528*  ch.  1^3;  7  Dane's  Abr.  307,  8  ch.  220; 

vious  rule  to  show  cause  was  irregular,  art.  5. 

and  set  aside.     Frey's  Estate,  4  W.  N.  C.         Officers  representing  a  corporation  de- 

(Pa  )  415;  May's  Est.,  10  L.  Bar.  22.  fendant  are  not  in  court  for  punishment 

Rule  for  an  attachment  for  non-pay-  for  contempt  unless  they  personally  knew 

ment  of  alimony  cannot  be  served  in  of  the  order  the  disobedience  of  which  is 

another  jurisdiciion.     Russell  v.  Russell,  alleged.     Fanshawe  v,  Tracy,  4  Biss.  C. 

II  W.  N.  C.  (Pa.)  156.  C.  490. 

An  attachment  does  not  authorize  the  A  person  cannot  be  arrested  on  attach- 
marshal  to  detain  the  party  after  return  ment  from  a  circuit  court  in  a  State  out- 
day,  unless  upon  an.  order  of  commitment  side  of  the  circuit  of  the  court  issuing  the 
by  the  court.  Ex  parte  Burford,  i  Cranch  attachment  for  contempt  in  not  appearing 
C.  C.  456.  The  proper  practice  to  punish  in  that  court,  pursuant  to  a  motion  served 
for  contempt  in  violating  an  injunction  is  on  him  in  the  former  circuit  to  answer  in 
by  motion  to  commit,  upon  proper  notice  a  prize  cause.  The  circuit  courts  have  a 
to  the  parties.  Worcester  v.  Truman,  i  jurisdiction  which  is  limited  in  respect  to 
McLean  C.  C.  483;  Gray  z'.  Railroad.  I  locality  in  reference  to  the  person  or  thing 
Woolw.  C.  C.  63;  U.  S.  V.  Berry,  24  Fed.  against  whom  the  court  proceeds,  and  the 
Rep.  7S0;  Folger  v.  Hoogland,  5  Johns,  just  construction  of  the  judicial  system  of 
(N.  Y.)  235;  lix parte  Kearney,  7  Wheat,  the  United  States  confines  the  process  of 
8;  Durant  v.  Supervisors,  i  Woolw.  372;  the  courts  within  the  limits  of  the  circuit 
Winslow  V.  Narpon,  113  Mass  411;  Mc-  or  district  in  which  he  is  required  to  ap- 
Dermott  v.  Clay,  107  Mass.  501;  5  Duer  pear.  Moreover  there  is  no  provision  of 
<N.Y.)|  629:  I  Dutch.  (N.  J  )  209:  16  111.  -  law  for  the  removal  of  a  person  soarrest- 
534;  I  Ind.  574;  3  Texas  360:  Deeds  v,  ed  to  the  circuit  or  district  in  which  he  is 
Deeds,  i  Greene  (Iowa),  395;  18  Miss,  required  to  appear.  Ex  parte  Graham, 
103;  25  Vt.  680;  20  Conn.  185;  22  E.  L  &  3  Wash.  C.  C  456. 

E.  150;   Edwards  v,  Dykeman,  95  Ind.         Persons  guilty   of  contempt  may  be 

509:  Comyn's  Dig.  Attach.  (A.  i).  arrested  at  any  time  thereafter  when  they 

Attachment  for  contempt  in  failing  to  come  within  the  jurisdiction  of  the  court, 

pay  over  counsel  fees  will  not  be  granted  Bowery  Bank  v.  Richards.  6  Thomp.  & 

until  ordT  to  pay  has  been  served.     Wal-  C.  (N.  Y.);  s  c,  3  Hun  (N.  Y.).  366.    Even 

iram«f.  Waltram.  19  W.  N.  C.  (Pa.)  181.  though  the  contempt  were  committed  out 

Motion    to  commit  after  motion   for  the  jurisdiciion.     i  Burr's  Trial.  352. 
leave  to  issue  an  attachment.     Buist  v,       4.  Bowery  Bank  v,  Richards,  6  Thomp- 

bridge,  43  L-  T.  432.  son  (N.  Y.),  59  and  3  Hun  (N.  Y.),  366. 
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If  by  his  answers  on  oath  to  these  he  purges  himself  from  crim- 
inality, he  must  be  discharged.*  But  interrogatories  cannot  be 
forced  upon  him  *  If  he  will  not  ask  them,  and  the  contempt  is 
proved  by  affidavit  or  other  testimony  of  the  prosecutor,  the  court 
will  give  judgment  against  him.*  If  a  mere  acknowledgment  of 
the  fact  of  a  contempt  will  give  the  court  all  needful  information 
(as  in  the  case  of  a  rescous),  the  defendant  maybe  admitted  to  make 
such  acknowledgment  and  receive  his  judgment  without  answer- 
ing interrogatories ;  but  if  he  wilfully  and  obstinately  refuses  to 
answer,  or  answers  in  an  evasive  manner,  he  is  then  guilty  of  a  high 
and  repeated  contempt.* 

The  party  is  entitled  to  be  heard,  but  must  appear  in  proper 
person,  and  not  by  attorney ;®  he  has  no  right  to  be  heard  by  coun- 


1.  HoUingsworth  v,  Duane,  Wall.  C. 
C.  141. 

The  appellate  court,  where  counsef  has 
been  adjudged  guilty  of  contemptuous 
language,  etc..  in  open  court,  will  not  ac- 
cept counsel's  statement  of  the  language 
used,  as  opposed  to  the  judge  s  statement 
placed  on  the  record,  as  required  by  the 
statute.     Holman  v.  State.  105  Ind.  513. 

Disobedience  of  an  order  is  none  the 
less  punishable  as  a  contempt  because 
the  act  complamed  of  was  committed  in 
the  belief  or  under  advice  that' the  order 
did  not  prohibit  it.  Atlantic  Giant  Pow- 
der Co..  9  Fed.  Rep.  316,  20  Pat.  Off. 
Gaz.  1380,  12  Repr.  517. 

If  an  inability  (o  pay  money  in  compli- 
ance with  an  order  of  court  existing  at 
the  time  when  the  order  to  pay  is  diso- 
t>eyed.  is  relied  upon  to  excuse  the  diso- 
bedience, it  must  be  set  up  in  answer  to 
the  application  for  an  attachment  De- 
fendant will  not  be  discharged  from  a 
•commitment  on  allegation  of  such  ina- 
bility. If.  however,  the  defendant  has 
become  an  insolvent  debtor  since  the 
commitment  and  his  property  has  been 
transferred  to  a  trustee  in  insolvency,  the 
court  should  discharge  him  from  the  com- 
mitment for  contempt, because  these  facts 
would  create  a  legal  inability  to  comply 
with  the  order  to  pay.  Wartman  v. 
Wartman.  Taney  C.  C.  362. 


1869,  s.  4,  of  persons  who  have  been 
imprisoned  twelve  months  for  contempt 
of  court  for  not  paying  money  into  court, 
which  ihey  had  been  ordered  to  pay. 
Thompson,  In  re^  Nalty  v.  Aylett,  43  L. 
J.  Ch.  721. 

One  who  by  marrying  again  in  another 
State,  in  defiance  of  a  decree  of  divorce, 
has  rendered  himself  unable  to  pay  the 
alimony  ordered,  is  entitled  to  no  consid- 
eratir)n  when  proceeded  against  for  con- 
tempt, and  his  inability  to  pay  constitutes 
no  excuse.  Ryer  z/.  Ryer,  33  Hun  (N. 
Y:).  116. 

Upon  a  rule  issued  against  an  attorney 
for  contempt  of  court  he  cannot  be  pun- 
ished for  general  misbehavior  in  his  office 
of  attorney.  He  cannot  be  called  upon 
to  answer  an  offence  specified,  and  when 
the  answer  comes  in  without  anv  further 
notice  or  opportunity  of  defence  or  ex- 
planation, be  punished  for  another  and 
distinct  offence.  Ex  parte  Bradley,  7 
Wall.  (U.  S.)  364. 

2.  HoUingsworth  v,  Duane,  Wall.  C. 
C.  141. 

8.  HoUingsworth  v,  Duane,  Wall,  C. 
C.  141. 

Appeal  lies  from  refusal  to  commit. 
Ash  worth  v.  Outram,  5  Ch.  D.  943;  Jar- 
main  V.  Chatterton,  20  Ch.  Div.  493. 

4.  U.  S.  V.  Dodge.  2  Gall.  C.  C.  313. 

5.  When  a  contempt  is  committed  out 


In  a  proceeding  for  contempt  against  a  of  court,  final  judgment  thereon  cannot  be 

judgment  debtor  for  failing  to  comply  rendered  without  an   opportunity  for  a 

with  the  judgment,  a  satisfaction  by  the  hearing.     Ex  parte  Kilgore,  3  Texas  Ct. 

plaintiff  and  an  assignee  of  the  judgment  App.   247.     See  McConnell  «/.  State,  46 

on  file  and  of  record,  js  a  sufficient  answer  Md.  298;  Whittem  v.  State.  36  Ind.  196; 

to  the  charge  of  contempt  made  by  one  Ex  parte  Wiley,  36  Ind.   528;  Pollard, 

not  a  party  to  the  suit,  but  who  claims  In  re^  2  L.  R.  P.  C.  106. 


under  another  assignment  of  the  judg- 
nient,  the  alleged  priority  of  which  is 
disputed.  Ex  parte  Tibbie,  67  Cal.  261. 
An  order  of  the  court  is  necessary  for 
the  discharge,  under  the  Debtors'  Act, 


In  matters  of  favor  equity  may  refuse 
a  hearing  to  one  in  contempt.  Pickett  v. 
Ferguson.  45  Ark.  177;  Pollard,  In  re^  a 
L.  R.  P.  C.  106. 

6.  Vin.  Abr.   Contempt  F.  7;  People 
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sel,*  nor  has  he  any  right  to  a  trial  by  jury.*  When  in  a  court  of 
equity  he  has  answered  the  interrogatories  on  oath,  his  answers 
may  be  contradicted  and  disproved  by  affidavits  of  the  adverse 
party ;  whereas  in  courts  of  law  if  he  clears  himself  by  his  answers 
the  complaint  is  totally  dismissed.' 

The  offence  must  be  judicially  established  before  final  judgment 
can  be  rendered.*  A  party  in  contempt  may  protect  himself  and 
make  any  motion  designed  to  show  that  an  order  adjudging  him  in 
contempt  was  erroneous.* 

Where  a  party  is  ordered  to  pay  a  sum  of  money  and  committed 
by  way  of  enforcing  such  order,  the  commitment  is  in  the 
nature  of  a  capias  ad  satisfaciendum,  and  if  unable  to  pay,  he  may 
be  discharged  as  insolvent ;  but  he  cannot  be  discharged  on  this 
ground  where  his  contempt  is  wilful ;  he  is  then  in  the  position  of 
one  fined  on  conviction  of  a  criminal  offence.*     When  a  party  is 

V.  Wilson*  64  III.  195;  Vertner  v,  Martin,  III.  534:  Pitt  v,  Davison,  37  N.  Y.  235; 

10  Sm.  &  M.  (Miss.)  103.  Ex  patie  Kearney,  7  Wheat.  (U.  S  )  38; 

1.  And  it  has  been  held  in  Alabama  Case  of  Crosby,   3  Wilson   188:   Clark 

that  he  has  no  constituiional  or  statutory  v.  People,  i  Breese  (S.  Car.),  266.     See 

right  to  be  heard  by  counsel  in  the  matter  Stuart  v.  People,  4  III.  395;  People  v. 

of  contempt,    ifx/^ir^  Hamilton,  51  Ala.  Turner.  I  Cal   152;  Ax /ar/^  Adams,  25 

66.  Miss.  883:  Gorbam  v,  Luckett,  6  B.  Mon. 

%.  Nor  under  the  constitution  of  the  (Ky.)638;  Watson  v.  Williams,  36  Miss. 

United  States  has  he  any  right  to  a  trial  331;  In  nr  Moore,  63  N.  Car.  397;  State 

by  a  jury.      Hollingsworth  v.    Duane,  v.  Tipton,  i    Blackf.   (Ind.):   Matter  of 

Wall.  C.  C.  141.      See  also  U.  S.  v.  Os-  Stephens,  i  Ga.  584. 
wald,  I  Dal.  C.  C.  319.  Mapv  acts  are  both  contempts  of  court 

8.  4  BIk.  288.    See  Thomas'  Lessee  v,  and  indictablecrimes:  others,  while analo- 

Cummings.  I  Yeates(Pa.),  40;  Whittem  V.  gous  to  contempts  in  their  nature  and 

State,  36  Ind.  196;  Buck  v.  Buck,  60  111.  tendencies,  are  indictable,  but  no  more. 

105;  Stuart  V,  People,  3  Scam.  (Ill  )  395;  Reg.  v.  Gray,  10  Cox  C.  C.  184;  State  v. 

U.  S.  V.  Dodge.  2  Gall.  C.  C.  313;  Can-  Early.  3  Harring.  (Del.)  562.     The  in- 

wright*s  Case,  14  Mass.  230.     Process  of  dictmentand  the  proceeding  for  contempt 

contempt  in  chancery  has  in   England  are  entirely  distinct,  and  neither  will  be  a 

been '  regulated  by  a  number  of  modern  bar  to  the  other,     i   Bish.  Cr.  L.  §  264, 

statutes.      II  Geo.  IV.  and  i  Wm.  IV.  §  1067;  Slate  v.  Woodfin.  5  Ired.  (Ky.) 

4  c.  36;  2  and  3  Wm.  IV.  c.  58;  23  and  IQ9;  State  v,  Williams,  2  Speers  (S.  (^ar.). 

24  Wm.  IV.  c.  149.  26;    Rex  v,    Pierson,    Andr.    310.      See 

4.  Anderson  t/.  Knox  Co.,  70  111.  Vertner  v  Martin;  10  Sm.  &  M.  (Miss.) 
65.  103;   Foster  v.   Com.,  8  W.   &  S.   (Pa.) 

5.  Brinkley  v.  Brinkley,  47  N.  Y.  40;  77. 

Halden  v.  Eckford,  L.  R.  7  Eq  425.  >?jr/aff^contempt  of  court  being  a  crim- 

A  commissioner  to  make  sale  of  realty,  inal  offence,  no  person  can  be  punished 

ordered  (to  be)  imprisoned   for  alleged  for  such  unlessthe  specific  offence  charged 

contempt  in  failing  to  pay  over  money  against  him  is  distinctly  stated,  and  an 

under  what  was  a  void  decree,  is  entitled  opportunity  given    him    of    answering, 

to  have   the  order  reviewed.     Ruhl  v.  Pollard,  /n  re^  2  L.  R.  P.  C.  106 

Ruhl.  24  W.  Va.  279.     See   Garsion  9.  Krounsall  Cowp.  829;    In  re  King,  8 

Garston,  4  S.   &  T.   73;   Cavendish   «/.  Q.  B.  129; /it  nr  Wright,  i  Excb.  653;  Reg. 

Cavendish  et  ai.^  15  W.  R.  182  v.  Martin.  5  Cox  C.  C.  356. 

6.  Matter  of  Watson,  3  I^nsing  (N.  Indietment. — Words  **in  contempt." 
v.).  40S;  Ex  parte  Hilles,  8  W.  N.  C.  etc..  necessary  in.  i  BissC. P. 647.  Attach- 
(Pa.)  419;  Stevenson's  Est.,  7  W.  N.  C.  ments  for  contempt  generally  partake  of 
(Pa.)65;  Wilson  V. State. 57 Ind  7i:United  the  nature  of  criminal  rather  than  civfl 
States  V.  Wayne,  Wall.  Sr.  134;  People  v,  arrests.  An  arrest  for  contempt  made 
Craft,  7  Paige  (N.  Y,),  325;  Whittem  v.  on  Sunday  not  contrary  to  29  Car.  II.  ch. 
State,  36  Ind.  196;  Crook  v.  People,  16  7,   §  6    prohibiting   arrest  on  Sunday, 
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committed  for  contempt  the  adjudication  of  the  court  is  conviction,, 
and  the  commitment  in  consequence  thereof  is  execution.^ 

6.  The  Penalty  for  Contempt  is  usually  fine  or  imprisonment,  or 
both,  at  the  discretion  of  the  court/-*  The  commitment,  like 
the  contempts  themselves,  may  be  properly  distributed  into  tv/o 

save  for  treason,  felony,  or  breach  of  the  The  process  of  attachment  for  contempt 

peace.     A  contempt  is  in  the  nature  of  seems  lo  be  as  ancient  as  the  laws  tbem- 

breach   of  the   peace.     Ex  parte  Whit-  selves,  and  was  confirmed  as  a  part  of 

church,  I  Atk.  55.     A  statute  prohibit-  the  laws  of  the  land  by  Magna  Ghana, 

ing  the  arrest  of  women  on  any  mesne  4  Blk.  Comm.  286. 

process  or  process  of  execution  does  not  The  acis  of  11  Geo.  IV.  and  i  Wm.  IV. 

apply  to  attachments  for  contempt.  Clark  c.   36.  and  23  and  24  Vict.    149,  make 

V.  Grant.  38  N.  J.  L.  257.  provisions  for  the  relief  of  prisoners  in 

Contempts  are  of  two  kinds— civil  and  contempt  of  the  court  of  chancery;   and 

criminal.     A  criminal  contempt  is  of  the  as  to  the  ecclesiastical  courts,  see  2  and 

nature  of  a  breach  of  the   peace,  and  3  Wm.  IV.  c.  93,  and  3  and  4  Vict.  c.  93, 

hence  a  member  of   Parliament  is  not  and  6  &  7  Vict.  c.  38. 

privileged  from    a   commitment   for   a  8.  Cariwright'sCase,  114  Mass.  23S ;  7 

criminal  contempt.  Mr.  Long  Wellesley's  Cranch.  32  &  34;  U.  S.  v,  Mann,  2  Brock. 

Case,   2   Russ  &  My.  667:    Catmus    v,  ^\   In  re  Pitman,    I  Curtis  C.  C.   186; 

Knatchbull.  7  T.  R.  448;  Walker  v.  Lord  Yates  v.  Lansing,  9  Johns.  (N.  Y.)  395; 

Geo.  Grosvenor,  7  T.  R.  171.  Davis  v.   Gray,    16  Wall.   (U.  S.)  203 ; 

A  witness  committed  for  contempt  for  Hills  z/.  Parker,  11 1  Mass.  508.     *' And 


disorderly  behavior  in  court  is  privileged 
while  returning  at  the  expiration  of  his 
imprisonment.     R.  v.  Wigley,  7  Car.  & 
P.  4. 
1.  Ex  parte  Kearney,  7  Wheat.  (U.  S.) 


sometimes  by  corporeal  or  infamous 
punishment."  4  Blk.  Com.  287.  And  see 
People  V,  Bennett.  4  Paige  (N.  Y.), 
282. 

An    order   adjudging   contempt,  and 
directing  proceedings  to  ascertain  what 


In  a  commitment  for  contempt  by  a  amount  should  be  imposed  as  a  fine,  does 
superior  court,  it  is  not  necessary  to  set  not  prevent  the  court  from  subsequently 
out  on  the  warrant  the  cause  of  commit-  fixing  the  amount  and  directing  commit- 
ment; eontra  as  to  an  inferior  court,  **to  ment  until  it  is  paid.  Fisher  v,  Hayes, 
which  credit  is  not  to  be  given  for  con-  6  Fed.  Rep.  63  ;  19  Blatchf.  C.  C.  13 ; 
forming  itself  to  the  appointed  limits  of  20  Pat  Off.  Gaz.  601.  If  the  punishment 
its  jurisdiction,"  and  whose  proceedings  imposed  exceeds  that  permitted  in  the 
must  therefore  be  set  forth  to  show  that  case  of  a  criminal  contempt,  it  must  be 
they  are  regular  and  authorized.  Ex  presumed  on  habeas  carpus  that  the 
parte  Fernandez,  10  C.  B.  (N.  S.)  3,  40.  court  proceeded  under  the  law  re!ath)g 
See  also  Doyle  v.  Falconer,  L.  R.  I  P.  tocivil  contempts;  and  if  the  order  fails  to* 
C.  328;  2  Hawk.  P.  C.  168;  Howard  v.  show  the  facts  required  by  the  statute, 
Gossett.  ID  Ad.  &  E.  (M.  S  )  359;  Cams  there  must  be  a  discharge.  Ex  parte 
Wilson's  Case.  7  A.  &  E.  (N.  S  )  1018.  Swenarton,   40  Hun   (N.  Y.),  41.      An 

A  justice  of  the  peace  cannot  commit  order  which   in   effect  'is  merely  a  final 

for  a  contempt  without    a   warrant  in  judgment  for  the   payment  of  money, 

writing.     Mayhew  v,  Locke,  2  Marsh.  37.  whether  the  proceedina:  in  which  it   is 

In  proceedings  in  equity  between  par-  made  is  of  equitable  or  legal  cognizance, 
ties  to  the  suit  for  contempt  in  not  obey-  ought  not  to  be  enforced  by  imprison- 
ing an  order  in  the  cause,  the  fine  for  ment,  upon  the  theory  of  treating  non- 
such contempt  can   be  imposed  by  an  payment  as  a  contempt.    /*^  Hellmar,  17 


order  made  in  the  original  suit.  Fisher 
V.  H^yes,  6  Fed.  Rep.  63. 

An  order  adjudging  defendant  to  be 
in  contempt  for  non-payment  of  alimonv 
directed  bv  final  decree  to  be  paid,  must 
adjudge  that  the  failure  of  defendant  to 
pay  such  alimony  has  defeated,  impaired, 
impeded,  or  prejudiced  the  rights  or  rem- 
edies of  plaintiff.  Mendel  v,  Mendel.  25 
N.  Y.  W.  Dig.  314. 

A  person  committed  for  contempt  can- 
not be  bailed.    20  Am.  L.  Reg.  44- 


Bankr.  Reg.  262 ;    Re  Atlantic  Mut.  L. 
Ins.  Co..  17  Bankr.  Re^.  368. 

While  the  court  may  order  one  into 
imprisonment  until  he  shall  have  re- 
turned certain  property,  it  cannot  fine 
and  imprison  him  by  way  of  punish- 
ment, nor  imprison  him  until  he  shall 
have  paid  the  costs  of  the  contempt  pro- 
ceedings, as  this  would  be  imprisonment 
for  debt,  which  the  Missouri  Constitution 
prohibits.     Ex  parte  Crenshaw,  80  Mo. 

447. 
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classes:  either  they  are  the  punishment  for  an  act  of  misconduct, 
or  it  is  their  object  to  enforce  the  performance  of  a  duty.  The  con- 
finement in  the  one  case  is  for  a  fixed  time,  supposed  to  be  com- 
mensurate with  the  offending;  in  the  other  it  is  without  prescribed 
limitation,  and  is  determined  by  the  willingness  of  the  party  to 
submit  himself  to  the  law.*  The  period  of  the  imprisonment 
may  reach  beyond  the  term  at  which  the  contempt  was  com- 
mitted.* Imprisonment  for  non-payment  of  a  fine  imposed  for 
contempt  is  not  a  punishment,  but  an  incident  to  the  power  to 
fine.* 

The  imposition  of  a  fine  for  contempt  is  a  judgment  in  a  crimi- 
nal case,  which  the  court  has  no  power  to  vary,  after  the  expira- 
tion of  the  term  at  which  the  fine  was  imposed.*  A  contempt  of  a 
court  of  the  United  States  is  an  offence  against  the  United  States, 
and  after  the  offender  has  been  adjudicated  in  contempt  and  com- 
mitted in  punishment  thereof,  or  until  payment  of  a  fine  imposed 
therefor,  his  case  is  subject  to  the  pardoning  power  of  the 
president.* 

The  punishment  for  certain  contempts,  such  as  the  disobedience 
of  an  order  of  court  for  the  payment  of  costs,  the  non-performance 
of  the  awards  of  arbitrators,  or,  in  short,  the  refusal  of  a  party  to 
•do  something  which  he  is  ordered  to  do  for  the  benefit  or  advan- 

1.  Untied  States  z/.  Williamson.  4  Am.  App.     30  Pa.  St.    285.     Contra^   In   re 

L.   Reg.  17;  Williamson's  Case.  26  Pa.  Alexander*  2  A.  L.  Reg.  44;  Matter  of 

St.  23.  24;  Commonwealth  v.  Small,    26  Hammel,  9  R.  I.  248. 

Pa.  St.  Warrant  of  commitment  '*to  remain 

For  any  direct  and  positive  contempt  until  further  order  of  this  court  "  is  good, 

a  defendant  may  be  committed  during  Green  v.  Elgie,  5  Q.  B.  99.  See  Republic 

che  pleasure  of  the  court,  for  disobedi-  of  Costa  Rica,  v.  Erlanger,  46  L.  J.  Ch. 

cnce  of  an  order,  till   he  obey.    Tom's  375. 

Appeal.  50  Pa  St.  285.  2.  Ex  parte  Maulsby,  13  Md.  642. 

A  witness  refusing  to  answer  may  be  8.  Imprisonment  for  non-payment  of 

committed  till  he  answer.    Lott  v,  Burrel.  a  fine   imposed    for  contempt  is  not  a 

2  Rep.  Con.  Ct.  167  ;  People  v,  Phelps,  punishment,  but  an  incident  to  the  power 


4  Thompson  (N.  Y.),  467.    A  witness  was  to    fine,  and    properly  authorized, 

committed  for  contempt  in  refusing  to  parte  Sweeney.   18  Nev.   74.      When   a 

answer  questions,  to  remain  committed  s.tatute  authorizes  or  prescribes  the  in- 

uniil  she  should  make  answer  to  such  fliction  of  a  fine  as  a  punishment  for  a 

legal    and    proper    interrogatories    **as  contempt  of  court,  it  is  lawful  for  the 

shall  be  propounded  to  her,"  etc.     Held^  court  inflicting  it  to  direct  that  the  party 

that  the  commitment  was  invalid;  that  it  stand  committed  until  the  fine  is  paid, 

should  have  been   limited  to  the   time  although  there  is  no  specific  affirmative 

when  she  should  be  willing  to  answer  the  grant  of  power  in  the  statute  to  make 

questions  actually  propounded.  People  z'.  such  direction.     U.  S.  z^.  Conway,  6  Fed. 

Davidson,  35  Hun  (N.  Y.),  471.  Rep.  49. 

When  the  only  statute  in  relation  to  4.  Fisher  v,  Hayes,  6  Fed.   Rep.  63. 

the    examination  of    insolvent   debtors  See   Matter  of  Rodes.  65  N.  Car.  518  ; 

provides  that  if  the  debtor  refuses  to  ap-  Morris  v.  Whitehead,  65  N.  Car.  637. 

pear  he  may  be  committed  for  not  more  5.  Ex  parte  Keamey,7  Wheat.(U.S.)38. 

than  five  days,  and  that  any  witness  re-  As  the  pardoning  power  vested  in  the 

fusing  to  appear  may  be  punished  as  for  president  is  exclusive,  it  follows  that  the 

^a  contempt  a  witness  may  not  be  com-  court  cannot  remit  the  penalty  or  dis- 

mitted  for  more  than  five  days.    Cole  v,  charge  the  o£fender  from  imprisonment 

Egan,  52  Conn.  219.  upon   proof  of  his  inability  to  pay  the 

Commitment  till  further  order  of  court  fine.    Re  MuUee,  7  Blatchf.  C.  C.  23  ;  I 

jsgood.  Yates' Case,  4  Johns.  (N.Y.)  317;  Am.  L.  T.  U.  S.  Cts.   123;   8  InL  Rev. 

SVilliamson'sCase,  26  Pa.  St.  24;  Tom's  Rec.  23. 

796 


Purging.  CONTEMPT.  Purging, 

tage  of  the  opposite  party,  is  rather  to  be  looked  upon  as  a  civil 
execution  for  the  benefit  of  the  injured  party,^  though  carried  on 
in  the  shape  of  a  criminal  process  for  a  contempt  of  the  court,  for 
which  reason,  being  civil,  is  not  affected  by  a  general  act  of  par- 
don.^   The  order  in  such  case  is  not  punitive,  but  coercive.* 

7.  Pnrg^ing. — Although  a  contempt  have  been  committed,  the 
defendant  has  the  privilege  of  purging  it  if  he  can,  on  interroga- 
tories put  to  him.*  If  he  declares  that  nothing  improper  was 
intended  and  that  he  acted  in  good  faith,  the  declaration  is  in 
many  instances  sufficient.*     Where  he  relies  on  an  excuse  he  must 

1.  Buck  t'.  Buck,  60  III.  105;   Phillips  2.  Buck  z/.  Buck,  60  III.   105;  Phillips 

V,    Welch,    II    Nev.    187;   4   Blk.    285;  v,  Welch.  11  Nev.  187;  4  Blk.  285. 

Howard  v.   Durand,  36  Ga.  346;    Tom's  8.  Howard   v.    Durand,  36   Ga.   346; 

Appeal.  50  Pa.  St.  285  ;  Robins  v,  Gor-  Tome's  App".,  50  Pa.  St.  285;  Robins  v, 

man,    25   N.  Y.    588 ;  Androscoggin  v,  Gorman,  25    N.  Y.  588.     Androscoggin,. 

Atidroscoggin  R.  Co.,  49  Me   392.  etc.,  R.  Co.  z/.  Androscoggin,   etc.,  R. 

Where  the  statutes  of  Michigan  order  Co.  49  Me.  392. 

the  payment  to  an  injured  party,  the  im-  Where  the  civil  rights  are  concerned, 

position  of  a  criminal  fine  in  addition  is  a  mandamus  may  issue  from  the  supreme 

unlawful.     Haines  v,    Haines,  35  Mich,  court  to  an  inferior  one  to  punish  for 

138.  contempt.       Ex  parte    Chamberlain,   4 

Where  an  attorney  is  required  by  Cow.  (N.  Y.)  49. 
order  of  court  to  pay  the  costs  to  which  4.  Columbia  W.  P.  v,  Columbia,  4 
his  client  was  unjustly  subjected,  grow-  Rich.  (N.  H.)  388;  People  v.  Compton, 
ing  out  of  the  resistance  of  the  attorney  i  Duer  (N.  Y.),  512;  State  v.  Coulter, 
to  the  substitution  of  a  new  one.  the  pay-  Wright  (Ohio),  421 ;  State  z/.  Goff,  Wright 
ment  of  such  costs  may  be  enforced  by  an  (Ohio),  78;  Coulson  v.  Graham,  2  ChiL 
attachment  for  contempt,  notwithsiand-  57;  Rex  v.  Wheeler,  i  W.  BI.  311;  Rex 
ing  the  abolition  of  imprisonment  for  v,  Morley,  4  A.  &  E.  849;  Matter  of  Pit- 
debt.  Bogart  z/.  Electrical  Supply  Co.,  m^,  i  Curtis  C.  C.  186;  Crow  v.  State, 
23  Blatchf.  C.Ct.  552  :  s.  c,  27  Fed.  Rep.  24  Tex.  12;  State  v.  Earl,  41  Ind.  464; 
722.  Burk  V,  State,  47  Ind.  528. 

A  witness  who  refuses  to  answer  ques-  Where  the  proceeding  is  discontinuedr 

tions  propounded  on  his  examination  in  the  person  committed  for  contempt  in  not 

a  special  proceeding,  while  guilty  of  a  answering  as  a  witness  should    be  dis- 

contempt,   is  not  guilty  of    a  criminal  charged,  as  he  can  no  longer  purge  his 

contempt.     The  fine  imposed  should  be  contempt.     In  re  Hall,  10  Mich.  210. 

limited  to  the  amount  necessary  to  in-  The  Iowa  Code,  §§  3490,  3496,  pro- 

demnify.  Kingz/.  Flynn,  37  Hun  (N.  Y.),  vides  that  one  charged   with  contempt, 

329.     The  court  cannot  punish  a  judg-  whether  in  or  out  of  the  presence  of  the 

ment  debtor  for  contempt  in  failing  to  court,  may  make  a  written  explanation, 

obey  an  order  m  supplementary  proceed-  Held^  that  unless  opportunity  is  given  him^ 

ings  requiring  him  to  appear  and  submit  to  do  so,  a  fine  cannot   lawfully  be   im- 

to  an  examination  by  fining  him  the  full  posed  even  for  insulting  conduct  in  the 

amount  of  the  judgment  as  indemnity  to  court's  presence.     Russell  v.  French,  67 

the  judgment  creditor,  unless  it  is  made  Iowa,  102. 

to  appear  that  the  said  creditor  has  sus-  5.  People  v.  Few,  2  Johns.  ^N.  Y.)  290; 

tained  loss  or  injury  to  that  amount  by  St.  Clair  v.   Piatt,  Wright  (Ohio),   532.. 

the  failure  of  the  debtor  to  obey  such  And  see  State  v,  Trumbull,  i  Southard 

order.    Fall  Brook  Coal  Co.  v.  Hecksher,  (N.  J.),  139;  ^x /ar/^  Beebees,  2  Wall. 

25  N.  Y.  W.  Dig.  351.  Jr.  C.  C.  127;  Ex  pari e  Woodruf,  4  Pike 

The  enforcement  of  civil  rights  and  (Ark.)i  630;  Clare  v.  Blakesly,  i  Scott  N. 

remedies  by   means  of  proceedings  for  R.  393;  Hollingsworth  z/.  Duane,  Wall, 

contempt  is  forbidden  by  the  statutes  of  C.  C.  141;  Spink  v.  Francis,  19  Fed.  Rep. 

Arkansas.  678. 

\fi  New  Vork^Xi^  power  to  enforce  a  On  an  attachment  for  contempt  the  court 

civil  remedy  by  proceedings  as  for  con-  will  not  hear  collateral  evidence,  but  if  the 

tempts  exists  under  2  Rev.  St.  534,  538.  respondent  by  oath  discharge  himself  of 

People  V,  Compton,  i  Duer  (K.  Y.),  512:  the  contempt,  no  proceedings  can  be  had 

Ludlow  V,  Knox,  Abb.  App.  Dec.  326.  against  him.     If  from  collateral  evidence. 
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appear  in  court  in  his  own  person  -}  he  is  made  his  own  witness 
in  his  own  cause.  If  he  be  innocent  he  will  have  no  trouble  in 
disclaiming  the  contempt  and  avowing  his  innocence.  The  ques- 
tion is  the  quo  anitno.  His  purpose  is  known  to  himself,  and  he  is 
permitted  to  purge  himself  by  his  own  avowal;*  usually  his  answer 
must  be  taken  as  true,  and  cannot  be  traversed ;  the  answer,  how- 
ever, must  be  credible  and  consistent  with  itself,  or  the  court  may 
draw  its  own  inferences  from  the  facts  stated.'  In  courts  of  chan- 
cery, at  least,  his  oath  is  not  conclusive  in  his  favor,  but  may  be 
contradicted  by  other  evidence.*  And  where  private  right  is  to 
be  enforced  the  party  interested  cannot  be  defeated  in  this  way.* 

perjury  appeals,  he  will  be  recognized  to  inability  to  do  so.    0*Callaghao  v.  O'Cal- 

answer.     U.  S.  v.  Dodge,  2  GaJl.  C.  C.  lagfaan,  69  III.  554. 

313.  Words  apparently  scandalous  or  offen- 

Where  an  injunction  has  been  violated  sive,  but  susceptible  of  a  different  con* 

and  no  regret  for  the  wrong  done  or  o£fer  struction,  may  be  explained  by  the  speaker 

to  repair  it  was  made,  a  mere  disavowal  or  writer,  and  he  be  relieved  of  the  chaxiges 

of  an  intentional  wrong  will  not  purge  it.  of  contempt  on  sworn  disavowal  of  intent 

People  V.   Freer,  i  Caines  (N.  Y.),  519;  to  commit  it.     But  where  the  words  are 

Andrews  v.  Knox  Co.,  70  111.  65;  Watson  necessarily  offensive  and  insulting,  such 

V.   Citizens'    Savings    Bank,    5    S.   Car.  disavowal  may  excuse  but  cannot  justify. 

159,  -^^^  WooUey,  11  Bush  (Ky.),  95,  no,  cit- 

Where  a  police  officer  under  instructions  ing  People  v.  Freer,  i  Caines  (N.  Y.), 
and  order  of  one  of  the  police  commis*  484.  See  Gould  v.  Twine,  22  W.  R.  398; 
sioners,  whom  he  supposed  it  was  his  duty  Britnell  v.  Walton,  18  W.  R.  446;  Fellcin 
to  obey,  and  meaning  no  disobedience  to  v.  Herbert,  10  Jur.  N.  S.  62. 
the  court,  committed  what  would,  under  1.  People  v,  Wilson,  64  111.  195;  Vert- 
ordinary  circumstances,  have  been  a  con-  ner  v.  Martin,  10  Sm.  &  M.  (Miss.)  103. 
tempt,  he  was  allowed  to  puige.  Matter  2.  I^e  Woolley,  11  Bush  (Ky.),  95,  cit- 
of  Felton,  16  How.  Pr.  (N.  Y.)  303.  ing  Mr.  Wirts'  argument  in  Uie  case  of 

Where  persons  have  been  guilty  of  a  Judge  Peck  before  the  high  court  of  im- 

technical  contempt  (herein  violating  an  peachment. 

injunction),  but  declare  on  oath  that  they  An  unwilling  compliance  with  a  decree 

were  not  aware  of  the  violation,  and  sub-  of  a  court  of  eauity  after  service  of  a  writ 

mit  to  the  direction  of  the  court,  they  will  of  attachment  for  refusing  to  obey  will  not 

be  allowed  to  purge  the  contempt  by  un-  purge  the  contempt;  where  an  injunction 

•doing  or  reversing  their  acts,  if  doing  so  is  disobeyed,  the  motive  or  intent  in  so 

is  practicable.     Vose  v.  Reed,  i  Woods  doing  does  not  as  a  rule  alter  the  respon- 

■C.  C.  647.  sibility.     Snowman  v.  Harford,  57  Me. 

A  sheriff  was  attached  for  contempt  in  397;  Reg.  v.  Weston,  8  Jur.  11 22;  R^. 

not  paying  over  money  or  neglecting  to  v.  Hemsworthy,  3  C.  B.  745. 

collect  it  on  execution.     Though  the  con-  8.  lie  May,  Fed.  Rep.  737. 

tempt  would  generally  be  purged    only  A  disclaimer  of  "  intentional  disrespect 

when  the  injured  party  was  put  in  as  good  or  design  to  embarrass  the  administration 

a  position  as  if  the  sheriff  had  done  his  of  justice"  is  no  excuse  where  the  contrary 

duty,  the  court  held  that  he  might  be  dis-  would  appear  on  a  fair  interpretation  of 

charged  on  purging  himself  of  contempt  the  language  used.     People  v,  Wilson,  64 

and  showing  inability  to  pay  the  money.  111.  195. 

Ex  parte  Thurmond,  i  Bailey  (S.  Car.),  4.  Emery  v.  Bowen,  C.  J.  5  Ch.  (N. 

605;  Ex  parte  Hilles,  8  W.  N.  C.  (Pa.)  S.)  349. 

419.  5.  People  V,  Freer,  i  Caines  (N.  Y.), 

A  stranger  to  a  suit  cannot  pui^  him-  485,  518;  U.  S.  v.  Coolidge,  2  Gall.  C. 

self  of  contempt  in  reference  to  order  or  C.   364;  Buffum*s  Case,   ij  N.    H.    14; 

process  made  or  issued  therein,  by  show-  Mungeam  r.  Wheatly,  i  Eng.  L.  &  E. 

ing  that  the  court  had  no  jurisdiction,  516,    15    Jur.    no;    People    v.    Comp- 

where  the  court  is  one  of  general  ju^-isdic-  ton,  i  Duer  (N.  Y.),  512;  State  r.  Sim- 

tion  and  acts  within  it.  .£jr/tfr/^'Stickney,  mons,  i  Pike  (Ark.),  265.    See  McQure 

40  Ala.  160,  169.  V,  Gulick,  2  Harrison  (Md.).   340;  Ex 

Contempt  in  not  performing  decree  of  parte  Chamberlain',  4  Cow.  (N.  Y.)  49. 

•court  may  be  purged  by  showing  the  party's  One  who  is  onleied  to  pay  over 
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8.  Tlie  Power  of  tlie  Conrt  to  Fonish  £Dr  Contempt    is    exercised 

for  two  purposes:  i.  To  indicate  the  dignity  of  the  court  for  dis- 
respect shown  to  it  or  its  orders.^-  2.  To  compel  the  performance 
of  some  order  or  decree  of  the  court  which  it  is  in  the  power  of  the 
party  to  perform,  and  which  he  refuses  to  obey.* 

All  superior  courts  or  courts  of  record  ^  possess  this  power,  not 

to  the  administrator    belonging    to    the  lingsworth  v*  Duane,  Wall.  C.  C.   141; 

estate  cannot  purge  himself  of  contempt  Knott  v.  People,  83  III.  532;  s.  c,  2  Am. 

by  showing  that  he  has    paid   it    away  Cr   R.  184. 

iUegaUy,  or  that  he  has  no  money.     Wise  Upon  the  refusal  of  a  witness  to  ap- 

V,  Chaney,  67  Iowa,  73.  pear  before  an  examiner,  the  court  will 

As  regards  the  question  whether  a  con-  issue  an  attachment.  Bo  wen  v.  Thorn- 
tempt  has  or  has  not  been  committed,  it  ton,  9  W.  N.  C.  (Pa.)  575. 
does  not  depend  upon  the  intention  of  the  An  auditor  has  power  to  issue  an  at- 
party,  but  upon  the  act  he  has  done.  Wart-  tachment  against  a  witness  failing  to  ap- 
man  V.  Wartman,  Taney  C.  C.  362;  Gould  pear  before  him  after  due  service  of  a 
t/.  Twine,  22  W.  R.  398;  Britnell  v.  Wal-  subpoena*  Jn  re  Hulburt,  8  W,  N,  C. 
ton,   18  W.  R.  446;  Reg.  v.  Weston,  8  (Pa.)  254. 

Jur.  1 1 22;  Reg.  V.  Hemsworthy,  3  C.  B.  Where  a    commissioner  of   a  United 

745;  Rex  V.  Plunket,  3  Burr.  1329;  Felkin  States  court    has    power   to  commit    a 

V.  Herbert,  10  Jur.  N>  S.  69.  citizen   for  an   alleged    contempt.      Ex 

1.   Every  court  has  a  right  to  protect  parte  Doll,  7  Phila.  (Pa.)  595. 

itself  from  any  violation  of  its  decency  Where  the  court  has  jurisdiction  of  the 

and  propriety.     Brown  v.  Brown.  4  Ind.  person  it  may,  by  the  ordinary  process 

627:  State  t'.  Tipton.  I  Blackf.  (Ind  )  166;  of  injunction  and   attachment  for  coo- 

Whittem  v.  State.  36  Ind.  196;  £x  parte  tempt,  compel  a  defendant  to  desist  from 

Smith,  28  Ind.  47;  Kernodle  v.  Casoa,  commencing  an  action  at  law.  either  in 

25  Ind. 362;  Redman  z/ State,  28  Ind.  205.  that  or  any  foreign  jurisdiction.     Mead 

8.  Although  there  is  no  act  the  per*  v,  Merritt.  2  Paige  (N.  Y.),  402. 

formance  of  which  by  the  defendant  is  8.  The  district    court    is  a    court    of 

important  to  be  enforced  in  the  interest  record,  and  not  an  inferior  court;  although 

of  the  other  party,  yet  a  fine  may  be  tm-  a  subordinate,  it  cannot  be  considered  an 

po9ed  to  indicate  the  dignity  of  the  court,  inferior  court  in  a  judicial  sense.     Mc- 

/V  Chiles,  22  Wall.  (U.  S.)  157;  United  Laughlin   v.  District  Court,  5   W.  &  S. 

States  V.   Tacobi.  4  Am.  L.  T.    156;  14  (Pa.)  272. 

Int.  Rev.  Kec.  45.  A  witness  who  refuses  to  be  sworn  in 

Every  court  has  an  inherent  power  to  a  court  of  record  is  guilty  of  contempt, 
punish  for  contempt  to  its  rules  and  punishable  by  fine  or  imprisonment,  and 
orders.  State  v,  Johnson,  i  Brev.  (S.  the  same  power  is  vested  in  an  alder- 
Car.)  155;  Crossart  v.  State.  14  Ark.  541;  man  or  commissioner  appointed  to  take 
Neel  V.  State,  4  Eng.  (Ark.)  263;  kx  d^ositions  under  a  rule  of  court.  Comm. 
parte  Robinson,  ig  Wall.  (U.  S.)  505;  v.  Roberts,  2  Clark  (Pa.).  34. 
United  Stales  v.  Hudson,  7  Cranch  (U.  .  The  court  of  oyer  and  terminer  and 
S ),  32;  Ex  parte  Smith,  28  Ind.  47;  of  general  jail  delivery  is  a  superior 
Brown  v.  Brown,  4  Ind.  627;  State  v,  court,  and  consequently  in  a  warrant  of 
Earl,  41  Ind.  464;  In  re  Moore.  63  N.  commitment  by  the  presiding  judge  for 
^^^'  397;  United  States  v.  Dodge,  2  contempt  the  adjudication  of  contempt 
Gall.  C.  C.  313;  Ex  parte  Kearny.  7  may  be  general,  and  the  particular  cir- 
Gall.  C.  C.  38;  Yeates  v.  Lansing,  jq  cumstances  need  not  be  set  out.  M*A- 
Gall.  C.  C.  395;  s.  c,  6  Gall.  C.  C.  357;  leece.  In  re,  7  Ir.  jR.  C.  L.  146;  Rex  v. 
Clark  t/.  People,  i  III.  340;  Taylor  v.  Clement.  4  B.  &  A.  218;  Fernandez,  In 
MofTett.  2  Blackf.  (Ind.)  305;  Reg.  v.  r/,  6  H.  &  N.  717.  4  L.  T.  296. 
Wilkinson.  41  Up.  Can.  J).  B.  44;  Ex  A  Quarter  sessions  has  the  power  of 
patte  Jones.  13  Ves.  237;  relkin  v.  Her-  imposing  a  fine  upon  a  barrister  who,  in 
bert.  10  Jur.  N.  S.  62;  Tichbome  v.  the  performance  of  his  duty,  is  guilty  of 
Mostyn.  L.  R.  7  Eq.  55,  n,\  Reg.  v.  Cas-  a  contempt  of  court.  Pater,  In  fr,  5  B. & 
cro,  L.  R.  9  Q.  B.  219.  S.  299. 

And  for  constructive  contempts.     Res-  County  courts  have  a  limited  power  to 

publica  V.  Passmore,  3  Yeates  (Pa.),  441;  punish  for  contempt.     Reg.  r.  Lefroy, 

United  States  v.  Oswald,  i  Dall.  C.  C.  8  L.  R.  Q.  B.  134;  Martin  v.  Baoalster, 

319;  Teaney's  Case,  23  N.  H.  162;  Hoi-  4  Q.  B.  D.  491. 
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subject  to  the  supervision  or  control  of  any  other  court,  unlimited 
at  common  law,  save  by  the  definition  of  the  term  "  contempt  of 
court,"  *  the  presumption  omnia  esse  rite  acta  always  prevailing 
concerning  their  proceedings,  and  that  they  have  jurisdiction.* 
Legislative  acts  have  tended  to  restrict  the  powers  of  the  courts, 
usually,  as  in  the  United  States  courts,  to  cases  of  misbehavior  of 
officers  and  parties,  and  the  misbehavior  of  any  person  in  the  pres> 
ence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice.* 

The  exercise  of  the  power  lies  solely  in  the  discretion  of  the 
judge  before  whom  the  contempt  is  committed,  and  will  not  be 
examined  or  re-examined  by  any  other  court,*  except  when  the 

1.  Rex  V,  Almon,  Wilmot*s  Notes,  misbehavior  of  any  of  the  officers  of  said 
243;  State  V.  Matthews,  37  N.  H.  400;  courts  in  their  official  transactions,  and 
Crosby's  Case,  3  Wilson.  188;  Ex  parte  the  disobedience  or  resistance  by  any 
Batdorfif,  13  W.  N.  C.  (Pa.)  417;  Ex  parte  such  officer,  or  by  any  party,  juror.  wit- 
Robinson,  19  Wall.  (U.  S.)  505.  ness,  or  other  person,  to  any  lawful  writ, 

8.  It  is  not  requisite  that  the  cause  of  process,  order,  rule,  decree,  or  command 

commitment  be  set  forth  in  the  warrant:  of  the  said  courts."     Rev.   Stat.  §  725. 

it  is  sufficient  that  the  commitment  be  for  See  Oswald'^  Case,  4  Lloyd's  Debates, 

contempt,  for,  as  regards  superior  courts,  141  et  seq.    (See  Act    i6th  June,  1836,. 

the  presumption  omnia  esse  rite  acta  aU  Penna.  Legislature,  P.  L   793) 

ways  prevails  concerning  their  proceed-  4.  Where  a  cause  has  been  removed 

ings,  and   that    they  have    jurisdtciion.  from  a  State  to  a  Federal  court  pending 

Regina  v,  Paty,  2  Ld.  Raym.  1105;  Brass  an  application  to  punish  one  of  thr  parties 

Crosby's  Case,  3  Wilson.  188;  Ex  parte  for  contempt  in  disobeying  an  order  of 

Kearney,  7  Wheat.  (U.  S  )  41;  Ex  parte  the  State  court,  the  Federal  court  has  no 

Nugent,  I  Am.  L.  J.  (N.  S.)  107,   121;  jurisdiction  to  hear  and  determine  such 

Wilson's  Case,   7  Ad.  &  E.  (N.  S.)  984;  application.      Kirk  v,    Milwaukee    Dust 

Yates's  Case.  4  Johns.  (N.  Y.)  368;  s.  c,  Collector  Mfg.  Co.,  26  Fed.  Rep.  501. 

9  Johns.  (N.  Y.)  395;  Stale  v.  Tipton,  i  A  proceeding  in  contempt  for  interfer- 

Blackf.    (Ind.)   166:  Hunter  v.  State,   6  ing  with  a  receiver  appointed  by  a  United 

Ind.  423:    Gist  V,   Bowman,  2   Bay  (S.  States  circuit  court  is  criminal  in  charac- 

Car.).  182;  Ex  parte  Fernandez.  10  C.  B.  ter,  and  cannot  be  beard  under  the  law 

(N.  S.)  3;  Jordan  v.  Slate,  14  Tex.  436;  in  a  division  of  a  district  other  than  the 

Ex  parte  Martin,  5  Yerg.  (Tenn.)  456.  one  in  which  the  acts  amounting  to  acon> 

'    Pending  an  appeal  for  an  order  com-  tempt   were  committed.     United  States 

mitting  defendant  in  a  divorce  suit  for  v.  Berry,  24  Fed.  Rep.  780. 

contempt  in    not  paying    alimony,    the  A  contempt  of  court  is  a  substantive 

lower  court  has  jurisdiction  to  make  a  criminal  offence,  and  the  power  to  punish 

similar  order  for  not  paying  alimony  ac-  it  belongs  to  the  court  in  which  it  is  com- 

cruing  after  the  taking  of  the  appeal,  mitted.     Passmore    Williamsons    Case, 

Ross  V,  Griffin,  53  Mich.  5.  26  Pa.  St.  9;  State  v.  McKinnon  et  aJ,^ 

But  the  jurisdiction  and  power  of  the  8  Oregon,  487. 

court  do  not  depend  upon  the  question  The  district  court  of  the  United  States, 

whether  the  offence  might  or  might  not  like  all  other  courts,    has  authority   to 

be    punished    by   indictment.      Rex    v.  punish  a  party  for  contempt  in  disobey- 

Ossulston.   2    Stra.    1107;    Rex  v.  Pier-  ing   its  process,  and  its  judgment  upon 

son,  Andr.  310.  an  offender  of  that  class  is  conclusive, 

8.  **  The  said  courts"  (the  courts   of  and   cannot  be  re  examined  in   a  State 

the    United  States)   "shall  have  power  court.     Williamson's  Case,  26  Pa«  St.  9. 

to  impose  and  administer  all   necessary  **  I  apprehend  that  there  is  not  an  in- 

oaths,  and  to  punish  by  fine  and  impris-  stance  in  the  English  law  of  a  judge  in 

onment,  at  the  discretion  of  the  court,  vacation  undertaking  to  decide  upon  the 

contempts  of  their  authority,    provided  legality  of  a  commitment  in  execution  by 

that  such  power  to  punish  contempts  shall  the  judgment  of  any  court  of  record,  and 

not  be  construed  to  extend  to  any  cases  much  less  of   a  court  of  the  highest  de- 

except  the  misbehavior  of  any  person  in  gree."  Ex  parte  Kearney,  4  Johns.  (N.Y.) 

their  presence,  or  so  near  thereto  as  to  317.  357,   358;    Lord    Mayor's    Case,    3 

obstruct  the  administration  of  justice,  the  Wilson,  188. 
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proceedings  are  so  grossly  defective  as  to  be  void.^  The  only  other 
remedy,  according  to  the  English  and  more  generally  received  Ameri- 
can doctrine,  for  any  error,  injustice,  abuse  of  discretion,  oppres- 
sive or  corrupt  conduct  on  the  part  of  the  judge  of  a  court  of  the  su- 
perior order,  is  by  resort  to  an  impeachment  before  the  legislature.* 
Inferior  Courts. — Justices  of  the  peace  acting  judicially,  al- 
though their  courts  are  inferior  ones  and  not  of  record,  have  in 
England  and  some  of  the  States  power  to  punish  summarily,  by  im- 
prisonment, for  contempts  committed  before  them  ;*  while  in  other 
of  the  States  they  ftave  not  such  power,*  but  may  bind  the  offender 
over,  and  compel  him  to  find  sureties  for  his  good  behavior.* 


1.  Cossart  v.  State,  14  Ark.  540;  Ex 
parte  Rowe,  7  Cal.  i8i;  Ex  parte  SxsiXi^^ 
53  Cal.  204;  Jordan  v.  State.  14  Texas, 
436;  Patton  V,  Harris,  15  B.  Mon.  (Ky.) 
607;  Middlebrook  v.  State,  43  Conn.  257; 
Tyler  et  ai.  v,  Hamersley,  44  Conn. 
393;  City  of  London,  8  Rep.  383;  Rex  v. 
Dean  of  Dublin,  i  Stra.  536. 

8.  Case  of  Judge  Pecfc,  of  the  United 
States  District  Court,  before  the  House  of 
Representatives,  in   1831,  6  Am.  Law. 


The  process  of  committal  is  one  too 
liable  to  be  abused  to  be  intrusted  to  an 
inferior  magistrate.  Brookerz^.  Comm., 
12  S.  &  R.  (Pa.)  175;  Fitler  v.  Probasco, 
2  Browne  (Mass.^  137;  Peoples.  Web- 
ster, 3  Parker  (N.  Y.),  503;  Rutherford  v. 
Holmes,  5  Hun  (N.  Y.).  317.  Contra, 
Bowen  v.  Hunter,  45  How  Pr.  (N.  Y.) 

193. 

A  court  of  a  justice  of  the  peace  has  no 
power  to  adjudge  a  person  in  contempt. 


Reg.  O.  S.  636,  which  led  to  the  act  of    and  to  punish  him  therefor,  save  in  the 


March  2,  183 1,  limiting  the  power  of  the 
courts  over  contempts. 

8.  Rex  V.  Revel,  i  Stra.  420;  Reg.  v. 
Rogers,  7  Mod.  28;  i  Gab.  Cr.  Law,  287; 
I  Chit.  Cr.  L.  88,  112,  631;  Rex  v.  Cot- 
ton, W.  Kel.  133;  Harwood's  Case,  i 
Mod.  79;  Lining  v,  Benham,  2  Bay  (S. 
Car.),  i;  Sute  v,  Johnson.  2  Bay  (S. 
Car.),  385;  X  Brev.  (S.  Car.)  155;  Clarke 
V.  People,  I  Breese  (S.  Car.),  266;  State 
V,  Copp,  15  N.  H.  212;  I  Chit.  C.  L. 
Am.  Ed.  88,  n,\  State  v.  Applegate,  8 
McCord  (S.  Car.),  no;  Hollingsworth  v. 
Duane,  Wall.  C.  C.  100;  /pir^  Cooper, 
32  Vt.  253;  Rex  V.  Clement,  4  B.  &Ald. 
218,  229. 

Justices  of  the  peace,  acting  judicially, 
have  the  same  power  as  courts  of  record. 
Murphy  v,  Wilson,  46  Ind.  537;  2  Bish. 
C.  L.  (6th  Ed.)  §  244.  And  disobedience 
to  their  orders  is  indictable.  Rex  v, 
Robinson,  2  Burr.  799. 

The  power  of  an  inferior  court  to  com-  obtained,  is  that  the  proceeding  is  under 
tnit  for  contempt  does  not  extend  to  con-  the  immediate  eye  and  control  of  the 
tempt  out  of  court.  Reg.  v,  Lefroy,  L.  court  which  is  cognizant  of  the  facts; 
R.  8  Q.  B.  T34.  whilst  the  failure  to  appear  before  the 

4.  A  justice  of  the  peace  in  Pennsyl-  magistrate  or  notary  must  be  established 
vania  has'  no  power  to  punish  a  person  by  proof  aliunde^  which  the  witness  has 
summarily  by  imprisonment  for  a  con-  the  right  to  be  informed  of,  and  to  con- 
tempt committed  before  him.  Setnble, 
that  the  remedy  is  of  binding  the  contu- 
macious party  over  to  answer  at  court, 
and  to  be  of  good  behavior  in  the  mean 
time,  without  the  issuing  of  a  special 
warrant.  Albright  v.  Lapp,  26  Pa.  St. 
99;  Comm.  V,  McClure,  10  W.  N.  C. 
(Pa)  466. 


cases  prescribed  by  statute;  and  a  justice 
will  be  liable  for  a  false  imprisonment  if 
he  causes  the  imprisonment  of  a  person 
without  a  compliance  with  the  require- 
ments of  the  statute.  Rutherford  v. 
Holmes,  66  N.  Y.  (21  Sick.)  368.  See 
Tracy  v,  Williams,  4  Conn.  113. 

*'When  a  witness  neglects  to  appear 
before  a  magistrate  or  notary  our  practice 
IS  first  to  grant  a  rule  to  show  cause  why 
an  attachment  should  not  issue.  We  do 
not  grant  an  attachment  in  the  first  in- 
stance, as  when  he  is  subpoenaed  to  ap- 
pear in  court  and  fails  to  do  so.  We 
then  make  an  order  on  him  to  appear  be- 
fore the  notary  or  magistrate.  It  is  not 
until  the  order  is  disobeyed  that  the  wit- 
ness is  in  contempt  of  court,  and  then, 
of  course,  an  attachment  will  issue.  The 
reason  why  a  witness  who  irefuses  to  ap- 
pear before  the  court  itself  is  attached 
forthwith,  without  a  rule  or  order  being 


trovert.  if  he  can,  before  he  is  attached. 
The  motion,  therefore,  cannot  be  granted, 
but  a  rule  to  show  cause  may  be  taken. 
Trimble  v,  Barnard,  15  W.  N.  C.  (Pa.) 
127.  • 

5.  Richmond  v,  Dayton,  10  Johns.  (N. 
Y.)  393. 

Where  a  person  obstnicts  the  proceed* 
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When  a  court  acts  ministerially,  and  not  judicially,  it  cannot 
commit  for  contempt.^  Where  an  inferior  court  has  power  to 
punish  for  contempt,  its  exercise  of  the  power  is  subject  to  the 
supervision  of  the  superior  courts.* 

If  on  appeal  it  appears  that  the  court  below  had  jurisdiction,  the 
court  above  will  not  further  consider  whether  the  order  should  or 
should  not  have  been  made ;  no  other  court  can,  or  ought,  to  un- 
dertake, in  a  collateral  way,  to  question  or  review  an  adjudication 
of  a  contempt  made  by  another  competent  jurisdiction.* 

9.  Hiacellaneous. — The  design  and  effect  of  statutory  alterations 
has  been  to  narrow  the  definition  of  the  offence,  diminish  the 
classes  of  persons  to  whom  it  can  be  imputed,  and  restrict  the 
power  over  it  of  the  courts,  especially  by  limiting  their  jx)wer  to 
fine  and  imprisonment.*  ' 

The  party  against  whom  the  attachment  issues,  and  who  has 

ings  of  a  magistrate's  court,  the  justice  Grant  (Pa.),  453;  Ex  parte  Steinman,  9 

may,  without  issuing  a  warrant,  hold  the  W.  N.  C.  (Pa.)  145. 

offender  to  bail  to  answer  for  the  offence,  Every  court  of  competent  jurisdiction 

and  to  be  of  good  behavior  in  the  mean  is    an    exclusive    judge    of    contempts 

time.     Comm.  v,  McClure,  10  W.  N.  C.  against    itself.     Williamson's    Case,   26 

(Pa.)  466.  Pa.    St.    9.      But    the    supreme    court, 

1.  Ex  parte  Smith,  28  Ind.  47;  Clarke  where  the  commitment  is  by  a  court 
V.  People,  I  Breese  (S.  Car.),  266;  Gor-  over  which  they  possess  appellate  juris* 
ham  V,  Luckett,  6  B.  Mon.  (Ky.)  638.  diction,  may  inquire  into  the  regular- 
See  In  re  Moore,  63  N.  C.  397;  Stuart  v,  ity  of  the  proceedings,  and  also  as  to 
People,  3  Scam.  (111.)  395;  People  v.  the  jurisdiction.  Comm.  v.  Newton,  i 
Turner,  i  Cal.  152;  Watson  v,  Williams,  Grant  (Pa.),  453.  The  proper  mode  of 
36  Miss.  331.  doing  so  is   by  certiorari.       Hummel's 

A  magistrate  acting  ministerially  and  Case,  9  W.  (Pa.)  416. 

not     judicially    stands    on    a    different  8.  On  appeal  in  contempt  proceedings, 

ground,    and   cannot  commit    for    con-  if  the  court  below  had  jurisdiction,  the 

tempt.      Filler  v,  Probasco,   i   Browne  court  above  will  not    further    consider 

<Mas8.)  137;  Comm.  v,  Stuart,  2  Va.  Cas.  whether  the  order  should  or  should  not 

320.  have  been  made.     Tolman  v,  Jones,  114 

8.  A  court  of  superior  jurisdiction  may  111.  147. 

review  the  decision  of  one  of  inferior  No  other  court  or  judge  can  or  ought 

jurisdiction    on  a  matter    of    contempt,  to  undertake  in  a  collateral  way  to  ques- 

Comm.  V,  Newton,  i  Grant's  Cas.  (Pa.)  tion  or  review  an  adjudication  of  a  con- 

453;  Ex  parte  Rowe,  7  Cal.  181.  Though  tempt  made  by  another  competent  juris- 

not  on  habeas  corpus.     Jordan  v.  State,  diction.      Crosby's   Case.    3  Wils.    1B8: 

14  Texas,  436;  Ex  parte  Smith,  53  Cal.  14  East,  i;  Gist  ?/.  Bowman,  2  Bay(S. 

204.  Car.),  182;    Slate    v.   White,  T.    U.   P. 

The    supreme  •  court   of    the    United  Charll.  (Ga.)  136;   Cossart  v.  State.  14 

States   will  not  grant  a   habeas    corpus  Ark.  538,  544;  Yeates  v.  People,  6  Johns, 

where  a  party  has  been  committed  for  a  (N.  Y.)  337;  9  Johns.  (N.  Y.)  395;  An- 

contempt  adjudged  by  a  court  of  compe-  derson  v,  Dunn,  6  Wheat.  (U.  S.)  204:' 

tent  jurisdiction.      In  such  a  case  this  McLoughlin's  Case.  5  W.  &  S.  (Pa.)  276; 
court  will  not  inquire  into  the  sufficiency  ,  Kearney's  Case.  7  Wheat.  (U.  S.)  38. 

of  the  cause  of  commitment.     Ex  parte  4.  The   power  of  the    United   States 

Kearney,  7  Wheaton  (U.  S.).  38;  Patton  court  in  matters  of  contempt  is  limited 

V.  Harris,  15  B.  Mon.  (Ky.)  607.  by  Rev.  St.  §  725.  to  punishment  by  fine 

When  the  supreme  court  will  inquire  and  imprisonment.  It  has  no  power  to 
as  to  whether  a  subordinate  court  has  impose  any  punishment  by  way  of  dam- 
jurisdiction.  Middlebrook  v.  State,  43  ages  or  compensation  to  the  plaintiff  in 
Conn.  257;  Tyler  et  al,  v,  Hamersley,  44  the  original  action.  United  States  r. 
Conn.  393;  City  of  London,  8  Rep.'  383;  Atchison,  etc.,  R.  Co.,  16  Fed.  Rep.  853. 
Rex  V.  Dean  of  Dublin,  i  Stra.  536;  8  The  power  of  the  United  States  court  is 
Mod.  27.  See  Hummel  &  Bishoff's  Case,  also  circumscribed  by  State  laws.  Mai- 
9  Watts  (Pa.),  416;  Comm.  v,  Newton,  i  lony  Mfg.  Co.  v.  Fox,  20  Fed.  Rep.  409. 
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committed  a  contempt,  is  not  entitled  to  costs.  Contra^  if  party 
innocent.*  A  contempt  by  defendant  for  non-payment  of  costs 
may  be  waived  by  plaintiff.* 

COHTEVTS. — Contained  within  limits.* 

COHTSVTIOH. — A  violent  effort  to  obtain  something,  or  to  resist 
a  person,  claim,  or  injury ;  contest ;  quarrel.* 

COITTEST. — To  make  a  subject  of  dispute,  contention,  or  litiga- 
tion ;  to  call  in  question ;  to  controvert ;  to  oppose  ;  to  dispute.* 

COHTIOVOVB. — In  actual  or  close  contact ;  touching ;  adjacent ; 

near.* 

1.  Deeds  v.  Deeds,  i  Iowa,  304;  Mar-  8.  Webster, 
shall  V,  Railroad  Co.,  18  E.  L.  &  E.  500.  The  words  ''contents  unknown/'  being 
Where  defendant  was  innocent  of  con-  annexed  to  a  bill  of  lading,  imply  that 
tempt  the  costs  were  put  on  the  party  ap-  the  master  only  meant  to  acknowledge 
plying   for    the   attachment.      State  v,  the  shipment  in  good  order  of  the  cases 
Nixon,  Wright  (Ohio),  763.  as  to  their  external  condition.     He  might 
A  fine  for  contempt  of  an  injunction  justify  himself  by  showing  that  the  con- 
may  properly  include  the  plaintiff's  costs  tents  were  not  in  good  order.    Clark  v, 
and  counsel  fees  incurred  in  consequence  Barnwel,  12  How.  (U.  S.)  273. 
of  defendant's  resistance    to  the  appli-  4.  Webster, 
cation  for  an  attachment.     Doubleday  6.  Webster. 

z'.  Sherman,  8  Blatchf.  45.  Contettad  Eleotioiis.~The  phrase  "  con- 
Under  New  York  statutes  counsel  fees  tested  elections  "  has  no  technical  or  le- 
so  named  cannot  be  included;  they  may,  gaily  defined  meaning.  An  election  may 
however,  form  part  of  the  costs.  People  be  said  to  be  "contested"  whenever  an 
V.  Railroad  Co.,  14  Hun  (N.  Y.),  371.  objection  is  formally  urged  against  it 
See  also,  as  to  costs,  Jackson  v,  Mawby,  which,  if  found  to  be  true  in  fact,  would 

I  Ch.  D.  86;  M ,  In  re,  46  L  J.  Ch.  24;  invalidate  it.    This  must  be  true  both  as 

Bowden  v.  Russell,  46  L.  J.  Ch.  414;  36  to  objections  founded  upon  some  con- 

L.  T.  177;  Hall  v.  Haill,  11  L.  R.  Eq.  290;  stitutional    provision  as  well    as    upon 

Corkeryv.  Hickson,  10  Ir.  R.  C.  L.  174;  any  mere   statutory   enactment.      It    is 

Vernon  v.  Vernon,  40  L.  J.  Ch.  118.  further  defined  as  meaning  "to  defend 

8.  A  defendant  in  contempt  for  non-  as  a  suit  or  other  judicial  proceeding; 

payment  of  costs  filed  his  answer,  and  to  dispute  or  resist  as  a  claim  by  due 

left   a  copy  at  the  office  of  the  plain-  course  of  law;  to  litigate."    The  power, 

tiff's  solicitor.      The    plaintiff's     solic-  therefore,  *■'  to  determine  contested  elec- 

itor   did    not    return     the    copy     nor  tions*'  .  .  .  necessarily   carries   with    it 

move  to  take  the  answer  off  the  file,  jurisdiction  over  every  possible  objection 

but    kept    it    without    reading    it    till  which  may  under  the  constitution  or  any 

after  the  time  for  deeming  it  sufficient  statute  be  urged  against  the  so-called 

had  elapsed.     Held,  that  the  plaintiff  had  election  of  any  person.    Per  Niblack,  J., 

waived  the  contempt,  and  that  the  de-  Robertson  v.  State,  10  N.  E.  Rep.  600. 

fendant  was  in  a  position  to  move  to  dis-  6u  Webster. 

miss  the  bill  for  want  of  prosecution  if  Contlgnoiis  Proprieton.  -^  Contiguous 
the  plaintiff  did  not  proceed  in  proper  proprietors,  under  a  statute  which  forbids 
time.  Roberts  v,  Albert  Bridge  Co.,  the  closing  of  public  roads  without  the 
8  L.  R.  Ch.  753;  42  L.  J.  Ch.  767.  consent  of  the  contiguous  property 
Autboritias  for  Contempt. — For  discus-  owners,  mean  those  whose  land  actually 
sion  of  the  law  of  *'  Contempt  of  Court,"  touches  the  road,  or  through  whose  land 
see  Mr.  Channcey's  article,  20  Am.  Law  the  road  passes.  Vicinal  are  not  neces- 
Reg.  81  et  seq.,  **  History  of  Law  of  Con-  sarily  contiguous  proprietors.  Ruxedale 
tempts  in  the  United  States  courts  traced  v,  Seip,  32  La.  Ann.  435. 
and  discussed;"  Goodyear  v.  Day,  6  Am.  In  Insnranoe  Polloj.— The  word  **  con- 
Law  Reg.  O.  S.  632.  For  general  sub-  tiguous,"  when  used  in  a  policy  of  fire- 
ject  of  Contempt,  3  Wharton's  Criminal  insurance  in  reference  to  a  building. 
Law  (7th  Ed.),  §  3426  et  sea.,  and  2  Bish.  means  in  close  proximity,  in  actual  close 
Criminal  Law  (7th  Ed.),  §§  241,  273.  contact.    A  policy  of  fire-insurance  con« 
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COHTIVOEHCT. — An  event  which  may  occur ;  a  possibility ;  a 
casualty.  Contingent  on  an  event  which  is  possible  or  liable,  but 
not  certain  to  occur ;  that  which  is  unforeseen,  undetermined,  or 
dependent  on  something  future.*  (See  also  CLOSES  ;  DEVISE ; 
Estates;  Remainders.) 

OOHTIVOBVT.     See  REMAINDERS. 
COHinrXTAHCES. 

Definition,  804.  Newly-discovered  Evidence,  814. 

R^ulatedby  Statute,  etc,  ^\,  To    Enable    Party   to    Procure 

Same  Principles  in  Civil  and  Criminal  Depositions,  Zi\. 

Cases,  805.  '  To  Await  Depositions,  815. 

Application  for,  805.  Loss  or  Absence  of  Papers,  815. 

How  and  When  Made,  805.  Agreement  of  Counsel,  815. 

Affidavit  for,  806.  To  Await  Termination  of  Other 

Counter-affidavits,  807.  Proceedings,  816. 

Grounds  for,  808.  Amendment  of  Pleadings,  816. 

Absence  of  Counsel,  ^kA,  Mistake,  %iy. 

Absence  of  Witness,  809.  Inability  to  Understand  Nature 

Absence  of  Party,  811.  of  Oath,  8 1 7. 

Popular  Excitement,  812.  Review  of  Discretionary  Action  in  Re- 
Surprise,  813.  gard  to,  8 1 8. 

Public  Holiday,  813.  Requisite  Diligence,  819. 
Nearness  to  T^'w^  of  Crime,  813.      Avoiding  by  Admissions,  820. 

1.  DeflnitioiL. — Continuance  is  the  adjournment  of  a  cause  from 
one  day  to  another  of  the  same  or  subsequent  term.  The  post- 
ponement of  the  trial  of  a  cause.* 

S.  Usually  Begolated  by  Statute,  etc. — Continuances  are  usually 

tained  a  clause  prohibiting,  unless   by  nary  acceptation   in   showing  that    the 

special  agreement,  indorsed  on  the  policy,  term  *'  contingent  '*  implies  a  possibility. 

'*the  generating  or  evaporating  within  The  term  '* contingent  demand"  would 

the  building,  or  contiguous  thereto,  of  any  therefore  be  inapplicable  when  a  present 

substance  for  a  burning  gas,  or  the  use  claim  exists,   or  when  it  is  certain  to 

of  gasoline  for  lighting.'     Plaintiffs  after  arise  in  future;  and  is  only  appropriate 

the    issuing  of    the   policy  constructed  when  there  is  no  claim  in  prasenH,  and 

works  fifty  feet  from  the  building  for  the  when  it  is  uncertain  whether  in  fact  any 

manufacture  of  gas  from  gasoline.     The  ever  will  arise.     Jomeson  v.  Blowers,  5 

gas  was  conducted  to  the  building  by  Barb.  (N.  Y.)  692. 

pipes.     In  an  action  on  the  policy,  held  Ck>ntingmit    Liability. — A    contingent 

that  the  gas-works  were  not  contiguous  liability  contracted  by  a  bankrupt  in  its 

to  the  building  within  the  meaning  of  legal  signification  means  an  obligation 

said  clause.     Arkell  v.  Commerce  Ins.  of  the  bankrupt  arising  from  his  contract, 

Co.,  69  N.  Y.  191.  the  duty  to  perform  which  is  dependent 

1.  Webster.  as  to  when  or  whether  the  obligation 

Contingent  Sxpenia. — A  contingency  is  shall  become  absolute  upon  the  occur- 

a  fortuitous  event  which  comes  without  renceof  an  event,  the  happening  of  which 

design,    foresight,    or    expecMg|p>.      A  is  a  matter  of  some  uncertainty.     Hay> 

contingent  expense  must  be  flipied  to  wood  v.  Shreve,  15  Vroom  (N.  J.),  104. 

be  an  expense  depending  upon  some  fu-  8.  Bouv.  Die. 

ture  uncertain  event.    People  v.  Yonkers,  In  the  ancient  practice,  continuances 

39  Barb.  (N.  Y.)  272.  were  entered  upon   the  record,   and   a 

Contingent  Denuuid. — The  word  *'con-  variety  of  forms  adapted  to  the  different 

tingent,    when  applied  to  a  use,  remain-  stages  of  the  suit  were  in  use.     i  Chitty 

der,  devise,  bequest,  or  other  legal  right  Plead.  421;  3  Black.  Comm.  316. 

or  interest,  implies  that  no  present  inter-  It  has  been  laid  down  that  no  crime  is 

est  exists,  and  that  whether  such  interest  so  great,  and  no  proceedings  so  instan- 

or  right  ever  will  exist,  depends  upon  a  taneous,  but  that  the  trial  may  be  put  off^ 

future  uncertain  event.     The  legal  defi-  for  sufficient  reasons,      i   Chitt.   Crim.. 

nition  of  the  word  concurs  with  its  drdi-  Law,  491. 
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regulated  by  statute ;  ^  when  such  is  the  case,  and  a  showing  is 
made  for  such  purpose  which  fully  complies  with  the  requirements 
of  the  statutes,  and  nothing  is  produced  against  it,  the  party  is 
generally  deemed  to  have  established  his  right  thereto.  Ordinarily 
the  same  reasons  which  would  be  sufficient  for  a  continuance  on 
the  part  of  the  defendant  will  be  so  applied  for  by  the  prosecution. 

But  where  a  party  has  been  in  custody  for  a  considerable  time, 
charged  with  a  capital  offence,  the  trial  will  not  be  postponed  at 
the  instance  of  the  prosecution,  though  the  indictment  has  been 
but  recently  found.* 

But  a  peremptory  rule  for  trial  will  never  be  enforced  so  strictly 
as  to  work  injustice.  If  any  unforeseen  accident  or  casualty  in- 
tervenes, which  puts  it  out  of  the  power  of  the  party  to  prevent  it, 
a  continuance  will  be  granted.* 

3.  Same  Prinoiple  Applied  in  Civil  and  Criminal  Cases. — ^The  doc- 
trine of  putting  off  trials  is  the  same  in  principle  in  both  civil  and 
criminal  cases.* 

4.  Application  for  Continoance. — (^)  Haw  and  When  Made. — An 
application  for  continuance  must  be  made  by  motion,^  and  upon 
affidavit.®  And  it  should  be  made  before  trial  if  possible,''  for 
the  court  is  not  bound  to  wait  after  the  case  has  been  called  for 
trial  for  a  party  to  prepare  an  affidavit  for  a  continuance.^  It  is 
too  late  usually  after  one  of  the  jury  has  been  sworn,*  and  such 
affidavit  may  be  made  by  an  agent  *•  or  any  other  person.** 

1.   The  doctrine  of  putting  off,  post-  4.  Rex  v.  D'Eon,  i  W.  Bl.  515;  3  Burr, 

poning,  or  continuing  causes  or  trials,  as  1145;  State  v.  Lewis,  I  Bay  (S.  Car.)»  i«  2\ 

it  is  called  in  the  legal  nomenclature  of  People  x/.  Kelley,  Jud.  Repos.  51;  i  Chittv 

different  States  and  countries,  rests  much  Cr.  Law,  490;  Smith's  Case,  3  Wheel, 

upon  the  discretion  and  rules  of  practice  Cr.  Cas.  114,  171. 

of  the  court  where  the  cause  is  pending,  *'The  case  of  D'Eon  is  a  leading  case 

especially  after  the  first  application  to  on  this  subject,  and  contains  principles 

postpone,  or  where  this  is  attended  with  which  have  since  prevailed  in  relation  to 

circumstances  which  take  it  out  of  the  putting  off  trials.  .  .  .  Wilmot,  J.,  said 

ordinary  course.     State  v.  Hildreth,  9  the  rule  is  the  same  in  criminal  and  civil 

Ired.  (N.  Car.)  429;  State  v,  Patterson,  i  cases;  and  Yates,  J.,  said  whatever  in- 

McCord  (S.  Car.),  177;   Green  v.  State,  dulgence  the  law  gives  to  defendants  in 

13  Miss.  382;   Baxter  v.  People,  8   111.  civil  cases,  it  ought  a  fortiori  to  give  in 

368;    McKinney  v.    People,  7  111.  540;  criminal.     Ch.  J.  Savage,  in  People  v. 

State  V,  Thomas,  8  Rich.  (S.  Car.)  295;  Vermilyea,  7  Cow.  (N.  Y.)  383. 

Fiott  V.  Com.,  12  Gratt.  (Va.)  564.  5.  Burlingame  v.  Turner.  2  111.  588. 

But  the  discretion  in  such  cases  cannot  0.  The  court  will  not  hear  oral  expla* 

override  a  clear  legal  right,  or  dispense  nations  of  an  affidavit  for  continuance, 

with  a  plain  rule  of  law.    Fox  v.  State,  9  Smith  v.  Barker,  3  Day  (Conn.),  280. 

Ga.  373.  An  application  for  a  continuance  is 

8.  People  V,  Fuller,  2  Park,  (N.  Y.)  t6.  insufficient  unless    accompanied    by  an 

This  is  upon  the  constitutional  ground  affidavit  of  the  truth  of  the  facts  relied 

that  \}f  the  constitutions  of  all  the  States  on.     Ralston  v,  Lothain,  18  Ind.  303. 

a  person  indicted  for  a  crime  is  entitled  7.  Lucas  v.   Cassady,    12  Iowa,  567; 

to  a  **  speedy  trial."  Huff  v.  Freeman,  15  La.  Ann.  240;  Wat- 

8.  Farr  v.  McDowell,  i  Bay  (S.  Car.),  son  v,  Welsh,  10  Mo.  454. 

31;  Bowen  v,  Douglass,  2  Dall.  (U.  S.)  8.  Myers  z/.  Schneider,  21  Mo.  77. 

44;  Nixin  V.  Hallett,  2  Johns.  Cas.  (N.  9.  Coleman  v.  Hess,  x  Browne  (Pa.), 

Y.)  218;  Livingston  v.  Delefield,  i  Cai.  240:  Fink  v.  Hall,  8  Johns.  (N.  Y.)437. 

<N.  Y.)  6;  Torrey  v.  Morehouse,  i  Johns.  10.  Espy  v.  State  Bank,  5  Ired.(N.Car.) 

Cas.  (N.  Y.)  242;  Hammond  v.  Hawes,  274. 

Wall.  C.  Cl  I.  11.  Lockhart  v. Wolfe,  82  111.  (1876);  37 
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(V)  Affidavit  for, — Facts  stated  in  an  affidavit  in  support  of  a 
motion  for  a  continuance  for  the  purposes  of  the  motion  will  be 
taken  as  true.^  An  affidavit  for  a  continuance  on  account  of  ab- 
sent witnesses,  which  fails  to  show  that  either  their  personal  attend- 
ance or  testimony  will  probably  be  obtained  if  time  be  granted, 
is  insufficient.^ 

Where  an  affidavit  for  a  continuance  of  a  case  is  based  upon  in- 
formation derived  from  others,  it  should  give  their  names  and 
whereabouts,  and  also  sufficient  reason  for  not  procuring  their  own 
affidavits  to  facts  communicated,  which  should  be  done  if  pos- 
sible.* 

An  application  for  continuance  on  account  of  absent  witness  is 
defective  if  it  fails  to  show  whether  or  not  the  subpoenas  had  been 
served,  or  whether  diligence  to  secure  service  had  been  used  ;  and 
it  is  also  defective  if  it  does  not  show  that  it  was  issued  by  the 
proper  authority.* 

In  order  to  force  the  continuance  of  a  cause  the  affidavit  upon 
which  the  application  is  founded  must  state  all  the  facts  required 
in  the  statute  to  be  stated.^  Such  affidavit  must  be  sworn  to,* 
and  must  show  that  the  facts  expected  to  be  proved  by  absent 
witnesses  cannot  be  otherwise  proven,^  and  that  the  testimony  of 

Guyer   v.   Cox,    i   Overt.  (Tenn.)   1S4;  And  a  continuance  is  seldom  granted 

Wheaton  v.  Cross,  2  Hayw.  (N.  Car.)  beyond  the  next  term,     i  ChiL  Cr.  L. 

154.   Contra^  Shepherd  v.  Cook,  2  Hayw.  494. 

(N.  Car.)  242.  8.  Comstock  v.   State,   14  Neb.  205; 

,  1.  Hair  v.  State.  14  Neb.  503;  Quincy  Borron  v.  Mertens,   14  La.  Ann.  306: 

Whig  Co.  V.  Tillson,67  111.  351;  Wick  v,  Parker  v.  McKellvain,  17  Tex.  157. 

Wet^r,  64  111.  167.  An  affidavit  for  the  continuance  of  a 

For  the  purpose  of  deciding  a  motion  cause  on  the  ground  of  the  absence  of  a 

for  a  continuance  the  affidavits  must  gen-  witness,   in   which   the  affidavit  speaks 

erally  be  uken  as  true;  but  when  several  only  from  information  and  belief,  and 

affidavits  are  filed  for  the  purpose  of  ob-  which  does  not  show  what  steps  have 

taining  a  continuance,  which  are  incon-  been  taken  to  ascertain  the  whereabouts 

sistent  with  each  other,  the  court  is  not  of  such  witness,  is  not  sufficient    Mc- 

bound  to  treat  both  as  true.     It  is  pre-  Kinlay  v.  Shank.  24  Ind.  258. 

sumed  that  in  making  the  showing  for  4.  Williams  v.   State,   10  Tex.  App. 

the  continuance  the  defendant  will  make  X14. 

the  strongest  possible  statement  in  his  An  application  for  continuance  for  the 

own  favor  that  the  facts  will  warrant,  absence  of  a  witness  must  show  that  the 

and  so  far  as  the  showing  is  equivocal  or  witness  has  had  reasonable  notice  by 

uncertain,  the  intendments  must  be  taken  subpoena,  and  what  is  reasonable  notice 

against  it.    Dacy  v.  People  (111.  Supreme  depends  upon  all  the  circumstances  of 

Ct.  18S6).  6  N.  E.  Rep.  165   See  Counter-  the  case.     Conner  v,  Sampson,  22  Tex. 

AFFIDAVITS.  20. 

The  affidavit  made  by  a  defendant  in  5.  Kent  v,  Faver,  5   Pac.  R.  (N.  M.) 

order  to  obtain  a  postponment  of  his  470. 

trial  is  not  necessarily  to  be  taken  as  An  affidavit  for  a  continuance,  con- 
true,  but  it  is  necessary  that  the  court  be  eluding  with  '*the  application  is  not 
satisfied.  Com.  v.  Gross,  i  Ashm.  (Pa.)  made  for  delay,  but  that  the  law  may 
281.  be  administereid,"  where  the  statute  re- 

8.  Polin  V,  State,  14  Neb.  540;  State  quired  the  language  to  be  **that  justice 

V.  Tilghman,  6  Iowa.  496;  State  v,  Sater,  may  be  done,     was    held    insufficient 

8  Iowa,  420;  Lee  v.  Quirk,  20  111.  392.  Turner  v,  Eustis,  8  Ark.  119. 

The  affidavit  should  show  the  proba-  0.  Reed  v.  Haynie,  Hempst.  70a 
bility  of  obtaining  the  desired  evidence  7.  People  v,  Quincy,  8  Cal.  89;  Flem- 
within  a  given  time.     Deming  v.  Patter-  ing  v.  State.  11  Ind.  234;  Eames  r.  Hen- 
son,  40  Ind.  251;  Burris  t/.Wise,2  Ark.  33.  nessy,  22  111.  628:  Thompson  v.  Abbott, 
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such  witnesses  are  material,^  and  must  state  the  facts  with  such 
certainty  that  the  opposite  party  may  admit  them  and  go  to  trial,* 
and  that  the  party  cannot  safely  go  to  trial  without  them.' 

Affidavits  are  construed  strictly  and  most  strongly  against  the 
applicant,^  and  it  is  not  strengthened  by  any  presumption  in  its 
favor.^  It  must  show  positively  that  due  diligence  has  been  exer- 
cised by  the  party  applying.®  It  should  also  show  that  the  party 
applying  has  a  good  cause  of  action  or  defence/  and  that  it  is  not 
made  for  delay.^  The  affidavit  should  also  state,  when  made  on 
account  of  the  absence  of  a  material  witness,  at  what  time  he  will 
return.*  The  statements  should  be  made  definite  and  specific 
enough  that  an  indictment  for  perjury  will  lie  if  they  are  false. ^^ 

(c)  Caunter-affidavits. — Upon  the  hearing  of  a  motion  for  a  con- 
tinuance,  based  upon  affidavits  alleging  the  existence  of  excitement 
and  prejudice  against  the  accused  throughout  the  county,  the  court 
may  receive  and  consider  counter-affidavits  in  determining  the  pro- 
priety of  granting  or  denying  such  motion.*^ 

II  Iowa  193;  Campion  z/.  Angler,  16  Tex.  which  their  belief  was  founded.    These 

93.  affidavits  were  supported  by  the  affidavits 

An  affidavit  for  continuance  on  the  of  five  citizens  of  the  county,  including 

ground  of  absent  witness  is  fatally  de-  defendants'  attorneys.     Objections  were 

fective  where  it  fails  to  show  that  there  filed  to  the  continuance,  and  the  same 

are  no  other  persons  by  whom  the  same  were  overruled,  and   '*  thereupon,  on  its 

facts  could  be  proved.   State  «/.  Mensbell,  own  motion,  and  against  the  objections 

8  Pac.  Rep.  (Nev.)  627.  of  the  defendants*  counsel,  the  court  al- 

I.  Sute  V,  Petti  bone,  T.  U.  P.  Charlt.  lowed  the  attorneys  for  the  State  to  file 
(Ga.)  300;  Hubbard  v.  State,  7  Ind.  160;  counter-affidavits  as  to  the  condition  of 
Steele  V.  People,  45  111.  152.  the  public    sentiment,   excitement,   and 

8.  McBain  v,  Enloe,  13  111.  76;  Olds  prejudice,  if  any,  against  the  defendants." 

V.  Glaze,  7  Iowa,  86.  Then  was  filed  the  affidavit  of  sixty  resi- 

3.  Wilson  V,  Koehnlein,  i  W.  Va.  145.  dents  of  the  county,  by  the  Sute,  con- 

4.  Mason  v,  Anderson,  3  T.  B.  Mon.  tradictory  to  those  filed  by  the  defendants. 
(Ky.)  293;  S.  P.  Owens  v.  State,  2  Litt.  A  motion  to  strike  the  counter-affidavits 
(Ky.)  233.  from  the  files  was  overruled.      When  a 

i.  Fisk  V,  Berryhill,  10  Iowa,  203.  motion  for  continuance  is  filed,  supported 

6.  Fiott  V.  Com.,  12  Gratt.  (Va.)  364;  by  an  affidavit  of  the  party,  on  the  ground 
Weeks  v.  State,  31  Pliss.  490;  Hurd's  of  the  absence  of  a  material  witness,  such 
Case,  5  Leigh  (Va.),  715:  People  v.  Bark-  affidavit  is  not  traversable,  but  is  presum- 
es I  Cal.  403.     See  Due  Diligence.  ed  to  be  true.    State  v.  Bowers,  17  Iowa, 

7.  Ballston  Bank  v.  Marine  Bank,  16  48;  State  v,  Scott,  44  Iowa,  93;  State  v. 
Wis.  125.  Dakin,  52  Iowa,  395. 

8.  Zuinwalt  v.  State,  5  Tex.  App.  521;  In  such  cases  the  statute  declares  what 
Peck  V.  StaOe.  5  Tex.  App.  611.  must  be  stated  in  the  affidavit,  and  this 

9.  I  Black.  Rep.  514;  i  Barnard  Rep.  done,  the  continuance  follows  as  a  matter 
39.  of  course,  if  the  court  is  satisfied  the  stat- 

10.  Ingallsz/.  Noble,i5  N.  Rep.  351;  9.  ute  has  been  complied  with.  Code, 
c,  14  Nev.  272.  §  2750.     The  application  before  us  is  not 

II.  State  V.  Wells  (Iowa  Supreme  Ct.  based  on  the  section  of  the  code  referred 
1883),  6  Criminal  Law  Mag.  39.  to.  but  upon  section  2749.  which  provides 

**  The  defendants  applied  for  a  contin-  that  a  continuance  may  be  granted  *'  for 

uance  on  the  ground  of  excitement  and  any  cause  which  satisfies  the  court  that 

prejudice  existing  against  them  in  the  substantial  justice  will  thereby  be  more 

county  where  the  indictment  was  pend-  nearly  obtained."      Under  this  section 

ing»  which    would    prevent  them  from  there  is  a  judicial  discretion  reposed  in 

having  a  fair  trial.     The  application  was  the  court,  which  when  exercised  will  not 

based  upon  affidavits  of  the  defendants  be    reversed    unless  such  discretion   is 

stating  at  length  the  existence  of  the  ex-  abused.     We  are  not  aware  that  it  has 

citement  and  prejudice,  and  the  facts  upon  ever    been    held  that  counter-affidavits 
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The  general  rule,  however,  is  that  such  affidavits  cannot  be 
heard.^ 

5.  Grounds  for  Contmoanoe.— (a)  Absence  of  Counsel. — A  continu- 
ance shall  not  be  granted  because  of  the  absence  of  leading  coun- 
sel for  the  defence,  when  it  appears  that  the  defendant  was  faithfully 
represented  by  other  counsel,  and  it  does  not  appear  that  he  was 
prejudiced.* 

The  mere  absence  of  counsel  without  the  consent  of  client  will 
not  be  sufficient.*  But  the  illness  of  counsel,*  where  there  is 
but  one,  or  the  leading  counsel  where  there  is  more  than  one, 
where  the  sickness  is  so  sudden  that  another  cannot,  under 
the  circumstances,  render  justice  to  the  case,*  likewise  the 
death  of  counsel,  will  be  a  good  cause.®  Neither  business  engage- 
ments of  counsel,^  nor  absence  of  counsel  with  the  papers  in  the 

could  not  be  filed  when  the  application  party  employing  them,  or  by  consent  of 

for  a  continuance  has  been  made,  which  other  counsel  of  such  party,  but  must  be 

is  addressed  to  the  discretion  of  the  court,  continued.     Summerlyn  v.  Dent,  36  Ga. 

to  the  end  that  ''  justice  will  thereby  be  54. 

more    nearly    obtained."     The    statute  Causes  will  not  be  postponed,  without 

does  not  require  an  affidavit  to  be  filed  in  consent,    for    the    absence    of   one   or 

support  of  the  motion,  and  in  what  way  is  several  counsel.    State  v.  Adams,  5  Harr. 

the  court  to  be  informed  that  justice  will  (Del.)  107.     Absence  of  counsel  is  not  a 

be  more  nearly  obtained  by  granting  the  favored  excuse  for  not  proceeding  to  trial. 

continuance  is  left  to  the  discretion  of  the  McKay  v.  Marine  Ins.  Co.,  2  Caines  (N. 

court     We  are  not  required  to  determine  Y.),  384;  Hammond  v,  Hawes,  i  Wail. 

whether  counter-affidavits  can  be  filed  in  C.  C.  i. 

every  case  where  the  application  is  ad-  8.  Allen  v.  State,  10  Ga.  85;  Bullock  v. 

dressed  to  the  discretion  of  the  court,  but  State,  10  Ga.  46;  Wright  v.  State,  18  Ga. 

only  whether  this  can  be  done  under  the  383. 

circumstances  in  the  case  before  us.  ...  If  the    case    is    a    simple  one,   such 

We  have  examined  the  affidavits,  and  are  as  any  practising  lawyer  would  be  com- 

not  prepared  to  say  the  court  abused  its  petent    to  try  without   special  prepara- 

discretion   in  overruling  the  motion  for  tions,  a  continuance  will  not  be  granted. 

continuance.'*    Slate  v.  Wells,  Sup.  la.  Jarvis  v.  Shacklock,  60  III.  378. 

1883.  4.  Say.  Rep.  63;  Bac.  Abr.  Trial  (H); 

1.  Salisbury  v.  Com.,  i  Ky.  L.  J.  181;  Thompson    v,   Thornton,   41   CaL  626; 

Territory  v,  Kinney,  9  West  Coast  Rep.  Rice  v.  Melendy,  37  la.  x66. 

(New  Mex.  Sup.  Ct.  1886)268;  Manning  The  defendant's  counsel  was  taken  ill  on 

V.  Jameson,  i  Cranch  C.  Ct.  285;  Lin-  the  morning  of  the  trial,  and  informed  the 

ville  V.  Golding,  11  Ind.  374.  defendant  that  he  could  not  try  his  case. 

The  decisions  are  conflicting  on  this^  He  advised  the  defendant  that  he  had  a 

subject,  and  cannot  be  reconciled.     On  good  defence  on  the  merits.     The  de- 

the  one  hand  it  is  said  to  be  the  settled  fendant  endeavored  to  get  other  counsel, 

common-law  practice  to  admit  such  proofs  but   was  unsuccessful.     A   continuance 

and  such  counter-proofs, — Hide  v.  State,  should  have  been  granted.     Thompson 

16  Tex., — ^and  the  other  that  it  cannot  be  v,  Thornton,  41  Cai.  626. 

controverted.     State  v.  Simion,  30  La.  6.  Allen  v.  State,  xo  Ga.  85;  Shults  r. 

Ann.  296;  Bishop  v.  State,  9  Ga.  X2I.  Moore,  i  McLean  (U.  S.),  520;  Printnp 

8.  Walker  v.  State,  13  Tex.  «/.  Mitchell,  19  Ga.  586;    Rhode   Island 

The  absence  of  counsel  is  not  a  ground  v,  Massachusetts,  11  Pet.  (U.  S.)  226. 

of  continuance  where  a  party  has  been  '*  When  the  leading  counsel  in  a  case  is 

assisted  by  other  counsel,  and  had  no  prevented  from  attending  the  court  by 

evidence  which  would  have  produced  a  sickness,  and  the  counsel  in  attendance 

different  result  if  his  counsel  had  been  is  not  prepared  to  go  on  with  the  trial,  it 

present.     Sager  v,  O'Connell,  7  La.  Ann.  is  sufficient  ground    for   continuance." 

453.  Shults  V.  Moore,  i  McLean  (U.  S.),  520. 

Cases  in  which  the  leading  counsel  are  0.  Hunter  r.  Fairfax,  3  Dall.  (U.  S.) 

absent  with   leave    cannot  be  tried    in  305. 

their  absence,  unless  by  consent  of  the  7.  Burchard  v.  Boyce,  31  Ga.  6. 
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case,  will  be  sufficient.^  But  when  the  absence  is  by  virtue  of  a 
prior  engagement,  and  there  appears  no  want  of  due  diligence  on 
the  party  applying,  it  will  be  sufficient.*'* 

Absence  in  the  legislature  will  not  do.*  Betrayal  of  counsel 
will  be  a  good  cause  for  continuance.* 

(S)  Absence  of  Witnesses, — Continuances  on  the  ground  of  absent 
witnesses  who  are  out  of  the  State  and  beyond  the  process  of  the 
court  will  only  be  enforced  in  strong  and  clear  cases,  in  which  three 
elements  must  concur:  (i)  Materiality  and  admissibility  of  the 
evidence ;  (2)  due  diligence ;  (3)  affirmative  showing  that  thi^ 
absent  witnesses  can  and  will  be  produced  at  a  future  term.^    If  a 

1.  Horshaw  z/.  Cook,  i^Ga.  526.  at  the  first  court  after  the  arrest  of  the 

The  fact  that  the  senior  counsel  who  has  offender    unless    he    was    willing.  .  .  . 

prepared  and  studied  the  case,  and  has  No    compulsory  process    can   issue  to 

the  papers,  absents  himself  from  court  to  obtain  their  testimony.     The  presump- 

attead  important  business  before  another  tion  is  that  they  would  not  attend  at 


tribunal,  is  not  a  ground  of  continuance 
where  such  absence  was  anticipated  by  the 
party  employing  him,  for  several  weeks 
before  the  session  of  the  court.  Hagger- 
Vj  V.  Scott,  10  Tex.  525. 

S.  Rossett  V.  Gardner,  3  W.  Va.  531. 

3.  Sharman  v,  Morton,  31  Ga.  34; 
Stockley  v.  Goodwin,  78  111.  127. 

That  the  attorney  of  a  party  to  the  suit  is 
engaged  in  arguing  an  important  case  in 
another  court,  the  conflict  in  the  hear- 
ings being  caused  by  an  adjournment  of 
the  regular  term,  is  good  ground  for  con- 
tinuance.    Hill  V,  Clark,  51  Ga.  122. 

When  counsel  are  actually  engaged 
in  trying  a  case  in  another  court,  they 


are  entitled  to  have  a  case  which  has     &  Pr.  589. 


another  court,  or  they  would  have  at- 
tended at  the  trial  when  the  life  of  the 
defendant  was  in  jeopardy."  State  v. 
Files,  3  Brev.  (S.  Car.)  304. 

The  rule  is  that  three  things  mustconcur 
to  support  such  a  continuance:  (i)  That 
the  witness  is  really  material  (including, 
of  course,  admissibility  of  his  expected 
evidence),  and  appears  to  the  court  to 
be  so;  (2)  that  tlie  defendant  has  been 
guilty  of  no  neglect;  (3)  that  the  witness 
can  be  had  at  the  time  to  which  the 
trial  is  deferred.  King  v,  D'Eon,  i  W. 
Bl.  510;  Mull's  Case.  8  Gratt.  (Va.)  695; 
3  Wharton  Crim.  Law.  §  3022  et  seq.;  i 
Bish.  Crim.  Pr.  §  951;    Whar.  Crim.  PI. 


been  called  in  their  absence  kept  open 
until  the  other  is  at  an  end.  Gerlach  v. 
Engelhoffer,  7  Phil.  (Pa.)  241 ;  Williams 
V.  Baker,  67  111.  238. 

4.  State  V,  Lewis,  74  Mo.  222. 

It  is  not  error  to  refuse  a  postpone- 
ment asked  for  on  the  ground  that  new 
counsel  who  have  recently  been  employed 
in  consequence  of  the  death  of  the  origi- 
nal counsel  have  not  as  yet  been  able 
to    obtain    papers    which  were    placed 


The  judge  a  quo  concluded  that  none 
of  these  requisites  sufficiently  appeared 
in  the  affidavits  and  facts  of  this  'case, 
and  expressed  his  conviction  that  the 
application  was  made  for  delay.  We 
fail  to  discover  any  such  manifest  error 
or  injustice  as  would  alone  authorize  us 
to  interfere  with  the  discretion  of  a  trial 
judge  in  a  question  of  continuance. 
State  V.  Chevallier,  36  La.  Ann.  86; 
State  V.   Johnson,    36    La.    Ann.    853; 


his    keeping,    and    are    important     State  v,  Clark,  37  La.   Ann.   129;   Sher- 


m 

for  use  on  the  trial,  where  such  papers 
are  not  competent  as  evidence,  but 
can  only  be  used  as  memoranda  for 
information  of  counsel.  Williams  v. 
Baltimore  P.  R.,  9  W.  Va.  33. 

6.  State  V,  Duffy,  La.  Ann.  1887;  i 
South.  Rep.  184. 

The  authorities,  positively  and  with 
great  reason,  discountenance  continu- 
ances on  the  ground  of  the  absence  of 

witnesses  who  are  not  within  the  process  ance  on  the  ground  of  the  absence  of  a 
of  the  court.  As  said  in  one  case,  '.'  If  witness,  it  must  be  shown  that  due  dili- 
trials  for  capital  offences  could  be  pos-  gence  has  been  used  to  procure  his  at- 
poned  on  ^davits  of  this  sort,  very  few  tendance;  that  he  is  material;  that  the 
cases  would  ever  be  tried  at  all,  and  none    same  fact  cannot  be  proved  by  any  other 
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wm  V.  People,  69  111.  55;  Payne  v. 
Natl.  Bank,  16  Kan.  147. 

Xateriality. — A  continuance  will  not 
be  granted  on  account  of  the  absence  of 
a  witness  if  the  facts  expected  to  be 
proved  by  him  would  not  be  evidence 
in  the  case.  Warburton  v.  A  ken,  i 
McLean  (U.  S.)  75  ;  Ward  v.  Moory,  i 
Wash.  T.  538. 

To  sustain  an  application  for  continu- 
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person  relies  upon  the  promise  of  a  witness  to  be  present  at  a 
trial,  he  cannot  obtain  a  continuance  if  the  witness  does  not 
attend.*  But  if  he  appears  at  the  trial  and  then  suddenly  disap- 
pears a  continuance  will  be  granted.* 

A  statement  that  an  absent  witness,  being  an  accountant,  has 
not  had  time  to  make  certain  necessary  examinations  of  account- 
books,  does  not  show  a  valid  excuse  for  failure  to  procure  his 
attendance.* 

A  continuance  will  not  be  granted,  generally,  for  an  absent  wit- 
ness unless  a  subpoena  has  been  issued  *  for  him  and  served.* 

A  party  is  not  entitled  to  a  continuance  on  account  of  the  absence 
of  seafaring  witnesses,  unless  he  has  attempted  to  secure  their 
depositions.* 

The  death  of  a  material  witness,  occurring  unexpectedly,  and  so 
short  a  time  before  the  trial  as  to  prevent  the  procuring  the  at- 
tendance of  another  witness  who  could  testify  to  the  facts  ex- 
pected to  be  proved  by  the  deceased,  is  sufficient  ground  for  a 
continuance.^     A  continuance  will   not  be  granted  in  a  criminal 

witness  in  attendance;  and  that  the  party  must  state  facts  showing  whether  or  not 
maldng  the  application  cannot  safely  go    there  is  reasonable  ground  for  believing 


to  trial  in  the  absence  of  such  witness. 
Tompkins  «/.  Burgess,  2  W.  Va.  187; 
People  V.  Lee,  Cal.  Sup.  Ct.  x886. 

The  statement  of  a  witness  that  a 
third  party  had  admitted  to  him  the 
commission  of  the  offence  for  which  the 
accused  was  on  trial,  is  inadmissible  be- 
cause hearsay,  and  hence  a  continuance 
should  not  be  granted  for  its  production. 
Aikin  v.  State,  10  Tex.  App.  610. 

Where  a  homicide  has  occurred  in  an 


that  the  future  attendance  of  the  wit- 
nesses can  be  procured.  A  statement 
by  the  defendant  in  his  affidavit  that 
he  is  **  confident"  that  he  can  procure 
such  attendance  is  not  sufficient.  State 
V.  0*Neil.  9  West  Coast  Rep.  (Oreg. 
Sup.  Ct.  1886)  1 31. 

Where  the  evidence  is  material,  and 
diligence  has  been  used  to  secure  wit- 
ness's attendance,  the  continuance 
should  be  granted  if  there  is   reasonable 


affray,  and  a  participant  is  indicted  for  ground  to  believe  that  the  presence  of 

murder  and  brought  to  trial  thereon,  all  the  witness  will  be  had  by  a  continuance, 

the  spectators  of  the  affray  are  material  though    he    may    be    a    non-resident, 

witnesses,  and  where  the  defendant  has  White  v.  Com.,  4  Ky.  L.  J.  1883,  256. 

subpcenaed  them  at  the  earliest  oppor-  1.  Day  z/.    Gelston,  .22  111.  102;  Sute 

tunity,and  used  due  diligence  to  obtain  v.    Cross,    12   Iowa,   66;    Macknbin    r. 

their  attendance,  he  is  entitled  to  aeon-  Clarkson,   5   Minn.   247.      Freeland    s. 

tinuance  on   account  of  their  absence.  Howell,  Anth.  (N.  Y.)  198. 


Sutton  V.  People,  N.  E.  Rep.  (1887) 
376. 

The  fact  that  a  witness  was  absent 
who  could  prove  the  signature  to  a  deed 
but  not  the  delivery,  and  who  has  not 
been  summoned,  is  no  ground  for  a  con- 
tinuance. Chambers  v.  Handley,  J.  J. 
Marsh.  (Ky.)  98. 

A  continuance  sought  for  on  the 
ground  of  the  absence  of  witnesses  is 
properly  refused,  when  the  motion  for 
the  continuance  disclosed  that  the  evi- 
dence would  not  have  availed  the  party 
making  the  application.  Ware  v.  Kelley, 
22  Ark.  441;  Earp  v.  Com.,  9  Dana 
(Ky.)  301. 


A  continuance  will  not  be  granted 
because  a  witness  has  said  that  he  would 
be  present  at  the  trial  and  that  he  bad 
been  subpcenaed  by  the  opposite  party. 
The  party  desiring  the  testimony  of  the 
witness  should  secure  his  presence  at  the 
trial.  Moore  v.  Goelitz,  27  III.  18; 
Campbell  z\  Blanke,  13  Kan.  62. 

8.  Searles  v,  Munson,  17  111.  558. 

8.  Brown  v.  Shearon,  17  Ind.  239. 

4.  Bone  v.  Hillen,  i  Treadw.  (S.  Car.) 
198. 

0.  Golding  v,  Castro,  20  La.  Ann. 
458. 

6.  Deans  v.  Scriba,  2  Call  (Va.),  4IS: 
Kii>K  of  Spain  v.  Oliver,  Pet.  C.  Ct.  217: 
McKay  v.  Marine    Ins.  Co.,   2   Caines 


Future  Attendance. — An  affidavit    for 
continuance  on  account  of  the  absence  of    (N.  Y.).  384. 
a   witness   in  another  State   or  county        7.  Long  v.  McDonald,  39  Ga.  186. 
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case  because  of  the  absence  of  a  witness  who  will  testify  to  the 
good  character  of  the  deceased. 

(^)  Absence  or  Inability  of  Party, — Where  a  case  has  been  set 
ten  days  in  advance  of  trial  and  parties  notified  thereof,  the  absence 
of  the  defendant  when  the  case  is  called  is  no  ground  for  continu- 
ance.* 

That  the  defendant  is  excitable,  whether  from  her  state  of  health 
or  otherwise,  will  not  be  sufficient  to  procure  a  continuance.* 

Neither  is  it  a  cause  for  continuance,  in  a  prosecution  for  murder,, 
that  for  the  six  weeks  since  the  time  of  the  homicide  the  defendant 
has  been  in  jail,  without  friends  or  relatives  to  hunt  up  witnesses 
and  make  like  preparations,  and  that  his  attorney  has  been  busy 
in  court."* 

The  death  of  a  party  is  caus^  for  continuance,^  but  not  neces- 
sarily so.*  Attendance  upon  Congress  as  a  member  will  not  be 
sufficient  for  a  continuance.''  Neither  will  the  fact  that  the  de- 
fendant is  in  jail  in  a  distant  county  grant  him  a  continuance  as  a 
matter  of  right.®  But  absence  of  a  party  in  the  military  service  of 
State*  or  the  United  States  will  be  sufficient.^*    And  where  a 

1.  McNealy  v.  State,  T7  Fla.  198.  4.  Burchfield  v.  State,  82  Ind.  580. 

8.  Hayes  v.  State,  68  Ga.  833.  The  plaintiff's  death,  and  consequent 

Where  a  defendant,  about  a  week  before  substitution  of  his  administrator,  do  not 
the  trial  of  his  case  was  reached,  left  the  constitute  a  sufficient  ground  for  the  con- 
State  on  business  without  making  any  tinuance  of  an  action.      Masterson   v, 
inquiry  of  his  attorneys  as  to  the  probabil-  Brown,  51  Iowa,  443. 
iiy  of  his  case  being  reached,  or  furnish-  0.  Worthy  v,  Tate,  42  Ga.  392. 
ing  them  with  the  names  of  his  witnesses,  Where  counsel  moved  a  continuance 
by  whom  his  defence  could  have  been  on  the  ground  of  sickness  of  his  client, 
established,  so  that  no  preparation  was  and  stated  in  his  place  he  could  not  safely 
made,  held,  he  was  not  entitled  to  a  con-  go  on  to  trial  because  he  needed  his  client 
tinuance.     Partridge  v.  Wing,  75  111.  236.  to  prove  his  plea  of  relief,  and  the  oppos- 
The  question  presented  is  as  to  whether  ing  counsel  offered  to  admit  such  facts, 
the  court  erred  in  overruling  the  defend-  it  was  held  that  the  motion  for  a  continu- 
ants' motion  for  a  continuance.      The  ance  was  properly  overruled.     Kitchen  v, 
affidavit  for   continuance  was  made  by  Hutchins,  44  Ga.  620. 
one  of  the  defendants,  and  shows  in  sub-  6.  Alexander  v.  Patten,  i  Cranch  C. 
stance  that  the  defendant  was  a  material  Ct.  338. 

witness  and  was  then  absent;   that  the  Where   the  death  of  the  appellant  is 

action  was  brought  in  the  name  of  one  suggested,  and  his  administrator  is  made 

Beeson.  the  plaintiff's  intestate;   that  a  a  party,  he  is  entitled  to  a  continuance  ta 

short  time  before  the  term  at  which  the  the  next  term.     Warren  v.  Ball,  40  111. 

motion  was  made  Beeson  died;  that  after  117;  Shaoler  &  Hall  Quarry  v,  Brewster, 

the  commencement  of  the  term  the  de-  32  N.  Y.  472. 

fendant  was  advised  by  his  counsel  that  Death  of  a  party,  for  whose  use  a  suit 
the  case  would  not  be  tried  that  term  the  is  brought  in  the  name  of  another,  is  not 
plaintiff  not  having  entered  his  appear-  a  reason  for  continuance  at  the  instance 
ance;  that  the  defendant  was  engaged  in  of  such  party's  representative;  but  if  the 
an  itinerant  business  in  the  State,  and  was  defendant  objects  to  going  to  trial  be- 
at the  time  of  the  making  of  the  affidavit,  as  cause  there  is  no  responsible  party  on  the 
the  affiant  understood,  about  one  hundred  record,  the  court  may  in  its  discretion 
miles  south  of  Des  Moines;  that  his  attor-  continue  the  cause  until  such  party  is  in- 
ney  had  tried  to  keep  him  notified,  but  troduced.  Christine  v,  Whitehall,  16 
that  the  case  had  been  called  earlier  than  Serg.  &  R.  (Pa.)  98. 
was  expected.  It  was  held  that  insufficient  7.  Nares  v,  Edsall,  I  Wall.Jr.  (U.S.)  189.. 
cause  was  shown  for  his  absence.  Brant  8.  Long  v.  State,  38  Ga.  491. 
V.  McDowell  (Iowa,  1887),  2  N.R.  iioo.  9.  Crawford  v.  Brady,  35  Ga.  184. 

8.  Harvey  v.  State.  67  Ga.  639;  Allis  10.  Lucas  v,  Cassady,  12  Iowa,  567. 

&.Meadow.etc.(Wis.  1887), 29  N.Rep.  543.  In  an  action  against  a  firm,  one  mem- 
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Popular 


party  and  his  witnesses  are  absent  they  must  be  accounted  for 
before  a  continuance  can  be  granted.* 

(rf)  Popular  Excitement. — The  law  allowing  continuances  to  be 
had  on  this  ground  is  intended  to  apply  only  to  those  great  crimes 
which  agitate  the  public  mind  to  a  higher  degree.*  Public  excite- 
ment alone  is  not  sufficient.* 

But  where  there  is  just  and  reasonable  cause  to  apprehend  that, 
owing  to  the  excited  state  of  the  publicmind^ajury  may  not  be  as 
free  to  render  justice  to  the  prisoner  as  to  the  State,  a  continuance 
to  a  future  term  should  be  granted  for  the  purpose  of  affording  an 
opportunity  for  the  excitement  to  cool  down."*  A  second  con- 
tinuance will,  however,  not  be  granted  on  this  ground.*  And  where 
this  ground  is  alleged  the  proofs  to  sustain  the  application  must 
exhibit  specific  facts  ;  a  general  statement  by  a  witness  that  excite- 
ment or  prejudice  exists  is  insufficient.  A  continuance  may  be 
granted  on  the  ground  of  the  publication  of  a  libel  tending  to 
influence  the  minds  of  the  jurors.® 

ber  of  which  was  in  the  military  service  term,  and  that  there  was  considerable 

of  the  United  States,  his  copartner  ap-  excitement  in  the  public  mind,  it  was 

appeared  and  admitted  a  portion  of  the  held  that  there  was  good  ground  for  a 

plaintiff's  claim,  and  judgment  was  ren-  continuance.    Bishop  v.  State,  gGa.  I2x. 

dered   therefor.     Held^   on  appeal,  that  But  on   the  trial  of  a  slave  for  the 

under  the  statutes  of  Iowa  the  defendant  murder  of  a  white  man,  a  continuance, 

in    the  military   service   of   the  United  applied  for  on  account  of  excitement  and 


States  was  entitled  to  a  continuance  of  the 
action  against  him  during  such  service, 
and  that  a  continuance  as  to  one  of  the 
firm  operated  as  a  continuance  against 
both,  and  that  said  judgment  should  be 
reversed.      Butler  v.  McCoIl,   15  Iowa, 

431. 

The  defendant  for  a  continuance  stated 

that  he  had  been  unable  to  prepare  for 

trial    in   consequence    of  severe  bodily 

affliction,  under  which   he  had  labored 

ever  since,  and  long  before  the  process 

had  been  served;  that  he  believed  he  had 

a  meritorious  defence,  and  could  be  ready 

for  trial  at  the  next  term,  and  that  the  affi- 


prejudice  in  the  public  mind,  was  refused, 
neither  the  statements  of  counsel  nor 
the  affidavits  which  were  furnished  show- 
ing that  material  testimony  could  be 
procured  or  that  a  different  case  could  in 
any  wise  be  made  out  by  a  continuance. 
Jim  V,  State,  15  Ga.  535. 

6.  Bishop  V.  State,  9  Ga.  121. 

In  Wright  v.  State,  18  Ga.  383,  the  court 
said  that  popular  excitement  had  never 
been  made  the  ground  for  a  continuance 
in  that  State  except  at  the  first  term,  and 
that  too  when  the  crime  had  been  but 
recently  perpetrated.  When,  therefore, 
on  a  trial  for  murder  it  appeared  that 


davit  was  not  made  for  d^lay.     Held,  that     the  killing  took  place  in  February,  that 
~  Pine  V.    the  indictment  was  found  next  June,  and 

that  the  trial  at  which  the  continuance 
was  asked  was  had  the  January  following, 
and  the  continuance  was  claimed  not  so 
much  on  account  of  the  excitement 
resulting  from  the  offence  as  because  of 
the  newspaper  agitation  of  the  subject, 
occasioned  by  the  prisoner's  subsequent 
escape  and  recapture,  the  court  held, 
that  there  was  a  sufficient  cooling  time 
between  February  and  Januarys-eleven 
months;  and  as  all  that  transpired  within 
that  interval  was  the  legitimate  fruits  of 
the  defendant's  own  wrongdoings,  there 
was  no  proper  excuse  for  postponing  the 
trial. 
6.  4  T.  R.  285;  I  Burr  510;   3  Brod. 


the  affidavit   was   insufficient. 
Pro,  6  Blackf.  (Ind.)  426. 

1.  Cietes  v.  Lanier,  i  Taylor  (Vt.)  16; 
Post  V.  Wright,  i  Caines  (N.  Y.),  iii; 
People  V.  Rales,  i  Litt.  (Ky.)  26. 

S.  Poole  V,  State,  18  Ga.  567. 

8.  Thomas  v.  State,  27  Ga.  287;  Revel 
V.  State,  26  Ga.  275;  Thompson  v.  State, 
24  Ga.  297. 

4.  Comm.  v.  Durham, Thach.  Cr.  Cases 
(Mass.),  516;  John  v.  State,  I  Head 
(Tenn.),  49. 

When  a  trial  for  murder  was  brought 
on  at  the  first  term  of  the  court  after 
the  indictment  was  found,  and  the  next 
month  after  the  crime  was  committed, 
and  it  appeared  that  the  accused  was  in 
jail  during  the  whole  of  the  intervening     &  Bing.  272. 
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(f)  Surprise. — Surprise  resulting  from  unexpected  testimony  will^ 
notwithstanding  the  trial  is  in  progress,  be  a  cause  of  continuance.^ 
Likewise  unauthorized  departure  of  a  material  witness  in  the  course 
of  a  trial  will  be  sufficient  cause.*  Where  a  party  or  his  counsel 
was  surprised  as  to  the  time  or  place  of  holding  the  court  a  con- 
tinuance  ought  to  be  granted,*  The  rejection  of  testimony  as 
incompetent  is  not  sufficient.^*  But  a  continuance  will  not  be 
granted  to  enable  one  to  procure  testimony  to  impeach  an  adverse 
witness.*  When  evidence  legally  admissible  is  introduced  to 
establish  facts  not  disclosed  by  the  pleadings,  it  should,  however^ 
be  granted.*  A  motion  for  continuance  on  the  ground  of  surprise 
must  be  supported  by  affidavit  or  other  evidence  of  the  fact.''  The 
recent  filing  of  a  pleading  unless  affecting  the  party  will  be  suffi- 
cient.'* 

(/)  Public  Holiday. — Where  a  statute  makes  a  day  a  public 
holiday,  a  cause  in  progress  may  be  continued  over  such  day.* 

{g)  Nearness  to  Time  of  Crime, — ^A  motion  made  for  a  contin- 
uance, made  at  the  first  trial  of  a  prosecution  for  a  capital  offence 
charged  to  have  been  committed  nine  days  before,  ought  to  be 
granted.^* 

1.  Cbilds  V.  Sute,  lo  Tex.   App.  183;  niary  22,  the  birthday  of  Washington,  a 

Branch  v.  Da  Bose,  5s  Ga.  21.  pnblic  holiday,  and   prescribed  that  no- 

I.  Eldridge  v.  State,  12  Tex.  App.  208.  public  business,  except  in  case  of  neces- 

But  a  continuance  will  not  be  granted  sity,  should  be  transacted  on  that  day. 

because  counsel  is  surprised  at  the  testi-  The  defendant  was  indicted  for  murder, 

mony  of  his  adversary,  and  because  other  and  his  trial  was  continued  through  the 

testimony,  by  interrogatories  sued  out  22d  of  February,  a  verdict  being  rendered 

by  the  opposing  party,  has  not  arrived,  on  the  23d.     Held,  that  the  trial  judge 

though  the  counsel  states  that  he  expects  was  necessarily  the  judge  of  the  necessity 

to  show  by  the  other  witnesses  of  the  for  continuing  the  trial,  and  that  such  a 

opposing  party  contradictory  evidence  to  continuance  did  not  constitute  a  mistrial. 

that  proven  by  the  witness  who  surprised  State  v,  Sorenson,  15  Chic.  L.  J.  370. 

bim.    Branch  v.  Du  Bose,  55  Ga.  21.  .  10.  The  motion  which  was  made  for  a 

8.  Ross  V,  Anstill,  2  Cal.  183.  continuance  went  into,  details  to  show 

4.  McCutchin  v,  Bankston,  2  Ga.  244.  the  verity  of  the  grounds,  and  was  sup- 

I.  McCordy  v.  Terry,  33  Ga.  49.  ported  by  the  oath  of  the  accused,  which 

6.  Davis  V,  Millaudon,  14  La.  Ann.  808.  was  fortified  by  that  of  counsel.  It  appears^ 

1,  People  V,  Symonds,  22  Cal.  348.  from  the  showing  made  that  it  was  not 

8.  A  party  not  affected  by  an  answer  until  the  8th  day  of  October,  the  day  pre- 
filed  on  the  day  of  trial.  Johnson  v,  ceding  that  fixed  for  the  trial,  that  the 
Rankin,  3  Bibb  (Ky.),  86.  Or  an  amend-  accused  could  make  definite  arrange- 
ment.   Cummings  v.  Rice,  9  Tex.  527.  ments  with  counsel  for  his  defence,  and 

Where,  after  a  referee  has  made  his  that  the  latter  could  not,  in   the  short 

report,  additional  testimony  is  offered  delay  ensuing  between  the  occurrence  of 

by  one  party  and    admitted,   and  the  the  act  and  day  assigned  for  trial  prepare 

other  objects  to  its  admission  and  asks  the  defence  in  such  a  manner  as  the  grav- 

for  a  continuance  to  enable  him  to  pro-  ity  of  the  case  demanded,  involving  the 

duce  testimony  to  meet  it,  a  continuance  life  of  a  citizen ;  that  the  counsel  could  not 

will  not  be  granted  unless    the    party  procure  necessary  books  in  time,  although 

moving  for  it   makes    an    affidavit    of  due  diligence  had  been  used;  and  could 

surprise,  or  shows  that  he  could  prob-  not  safely  proceed  to  trial  in  an  unpre- 

ably  controvert  it  with  additional  evi-  pared  condition,  as  the  case,  it  was  al- 

dence.    McKinney  v,  Jones,  55  Wis.  39;  leged,  involves  many  nice  and  intricate 

Sapp  V,  Aikin  (Iowa,  1885),  28  N.  Rep.  questions  of  law,  requiring  long,  patient, 

24;  Cheney  «/.  Dry  wood,  etc.  (Minn.  1883),  and  careful  study  and  consideration  of 

26  N.  Rep.  236.  authorities. 

9.  A  statute  of  the  State^  made  Feb-        From  the  foregoing  recitals  it  appears 
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(//)  Newly-discovered  Evidence, — Newly-discovered  evidence 
•may  be  ground  for  a  continuance  of  a  case,  even  after  trial  has 
commenced.^ 

Also  when  it  was  discovered  so  recently  before  the  trial  that  a 
deposition  could  not  be  taken.* 

The  discovery  of  a  material  witness  in  another  State  is  a  good 
cause  for  continuance.^  It  will,  however,  not  be  granted  unless 
diligence  is  exercised.* 

(/)  To  Enable  Party  to  Procure  Evidence, — A  continuance  will  be 
granted  for  the  absence  of  evidence  only  when  proper  legal  means 
to  obtain  it  have  been  used,  or  it  is  shown  to  the  satisfaction  of 
the  court  that  such  means  would  have  been  ineffectual ;  inadvert- 
ently omitting  to  produce  evidence  in  possession  of  the  party  him- 
self is  insufficient.*  The  evidence  must  be  material,*  and  a  cause 
may  be  continued  after  hearing  for  further  proof.''  The  party 
applying  must  have  used  due  diligence.^     Sufficient  time  after  the 

that  the  accused  was  convicted  on  the  20;  People  v.  Vermilyea,  7  Cow.  (N.  Y.) 

9th  day  following  the  commission  of  the  369. 

crime  for  which   he  was  indicted,   and  4.  Potter  v.  Coward,  i  Meigs  (Tenn.), 

that  the  application  was  made  for  a  con-  23. 

tinuance  on  the  first  calling  of  the  case  That  the  materiality  of  the  evidence 

for  trial.  for  which  a  continuance  is  asked  was 

In  State  v,  Ferris,  16  La.  Ann.  425,  not  ascertained  by  the  affiant  "undJthe 

the  court  said,  in  reference  to  accusals  in  present  term  of  the  court,'*  does  not  dis- 

criminal  cases:   "The   law  securing  to  pense  with  showing  of  diligence  to  pro- 

them  the  assistance  of  counsel  did  not  ^ure  it.     Wheeler  v.  Styles,  28  Tex.  240. 

intend  to  extend  a  barren  right,  for  of  An  affidavit  for  continuance  of  a  chan- 

what  avail  would  be  the  privilege    of  eery  suit  on  the  ground  of  newly  discov- 

counsel  ...  if  on  the  spur  of  the  mo-  ered  evidence  must  disclose  the  nature 

ment,  without  an  opportunity  of  studying  of  the  evidence,  and  show  that  it  could 

the  case,  the  former  should  be  compelled  not  have  been  discovered  sooner  by  the 

to  enter  into  the  investigation  of   the  use  of  due  diligence.     Rossett  v.  Greer, 

<:aser  3  W.  Va.  i. 

In  a  more  recent  prosecution,   State  The  fact  that  a  case  has  been  four  years 

V.  Simpson,  38  La.  Ann.,  this  court  held  in  court   is  no  reason  for  a  refusud  of 

that  the  right  to  be  heard  by  counsel,  further    continuance,    provided    proper 

guaranteed   by  the  constitution   to  the  grounds  are  shown  for  it,  as  when  it  is 

accused,  is  not  an  empty  formality,  but  asked  for  to   obtain    newly  discovered 

an  inestimable  privilege,  and  that  counsel  evidence,  and  when  the  party  applying 

should   be  allowed  reasonable  time   to  is   not  chargeable  with  delay.     Hooper 

prepare  the  defence.      State  v.  Brooks  v.  Memphis,  19  Ga.  85. 

^Supreme  Ct.  La.  1887),  i  S.  Rep.  421.  6.  Kuhland  v,  Sedgwick,  17  Cal.  123: 

It  is  left  to  the  sound  discretion  of  the  State  v,  Norman,  16  Ind.  192. 
judge  to  determine  what  time  should  be  A  continuance  was  properly  refused 
allowed  counsel,  appointed  by  him  to  where  the  party  desiring  the  testimony  of 
defend  the  accused,  for  the  purpose  of  a  witness  absent  in  a  distant  parish,  in- 
preparing  the  defence,  and  also  grant  or  stead  of  taking  out  a  commission  to  ex- 
refuse  an  application  for  a  continuance  amine  him,  dispatched  a  special  messen- 
on  that  score,  made  on  the  day  of  trial,  ger  to  bring  the  witness;  by  doing  so  he 
State  V,  Wilson,  33  La.  Ann.  261.  took  upon  himself  the  risk  of  the  witness 

1.  Holmes  v.  Dobbins,  19  Ga.  630.  being  in  court.     Jeter  v.  Heard,  12  La. 

8.  Alcorn  v,  Rafferty,  4  J.  J.  Marsh.  Ann.  3. 

<Ky.)  220.  6.  Bird  v.    McElvaine,    10    Ind.    40; 

A  case  against  an  administrator  was  Mann  v.  Waters,  30  Ga.  220;  Bollston 

continued  because  he  had  discovered  only  Bank    v.   Marine   Bank,   16   Wis.    125; 

a   few  days    before    material    evidence  Trammel  v.  Pilgrim,  20  Tex.  158. 

among    the    intestate's    papers.     Hom-  7.  Washburn  v.  Holmes,  Wright  (Ohio), 

quiber  v,  Gerard,  2  Wash.  C.  C.  164.  67. 

S.  Campbell  v,  Sproat,  i  Yeates  (Pa.),  8.  When  a  cause  is  called  for  trial,  a 
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filing  of  the  pleadings  should  always  be  allowed  to  the  testimony 
of  witnesses  that  are  material.* 

(y*)  To  Await  Depositions, — A  deposition  expected,  material  to 
the  merits,  and  to  obtain  which  proper  diligence  has  been  used,  is 
a  good  ground  for  a  continuance.^  But  it  must  be  shown  that  the 
testimony  is  material.*  And  it  must  also  appear  that  the  deposi- 
tion was  taken  at  the  time  designated  in  the  notice.*  Depositions 
taken  without  notice  to  the  opposite  party,^  or  where  the  party 
taking  it  has  been  deprived  of  his  testimony  by  a  mere  trick,  will 
b^  a  ground  for  a  continuance.®  And  even  a  second  continuance 
may  be  granted  to  await  the  coming  of  a  deposition.'' 

{k)  Loss  or  Absence  of  Papers, — If,  because  of  the  destruction  of 
papers,  (he  defendant  has  been  unable  to  ascertain  the  nature  of 
the  suit,  he  is  entitled  to  a  continuance.®  But  not  if  they  have 
been  taken  away  by  the  attorney  applying  for  it.*  Neither  will  a 
case  be  continued  because  no  declaration  is  filed  in  the  case  that 
is  at  issue.** 

(/)  Agreements  of  Counsel, — Agreements  made  by  counsel  will 
be  sufficient  to  grant  a  continuance,**  but  they  must  be  in  writ- 

cootiouance  should  be  granted  to  either  0.  Kenton  v,  Spencer,  6  Ind.  321. 

party  for  the  purpose  of  procuring  the  7.  Where  a  party  has  used  extraordl- 

necessary  evidence,  which  he  proves  that  nary  diligence  to  procure  the  execution 

he  has  used  due  diligence  to  obtain,  but  and  return  of  a  commission  issued  to 

which  he  has  been  prevented  from  ob-  take  depositions  in  a  foreign  country,  a 

taining  by  lack  of  time  or  unforeseen  cir-  second  continuance  of  the  cause  will  be 

camstances.     Montgomery  v,  Ins.   Co.,  allowed.     Blagg  v,  Phcenix  Ins.  Co.,  3 

18  La.  Ann.  227.  Wash.  5;  Waskun  v.  Diamond,  Hempst. 

Where  a  motion  was  made  for  a  con-  701. 

tinuance  to  allow  the  defendant  to  ascer-  8.  Suggett  v.  Bank  of  Ky .,  8  Dana 

uin  the  existence  of  a  fact,  in  order  that  (Ky.).  201. 

it  might  be  proved,  if  found  to  exist,  9  Wright  t/.  Clark,  2  Greene  (Iowa),  86. 

it  was  held  that  such  motion  could  not  Where,  on  the  ground  of  loss  of  papers, 

be  granted,  and  that  motions  for  con-  among  which  was  the  deposition  of  a 

tiouances  could  never  be  granted  except  witness  for  the  defendant,  which   had 

for  very  strong    reasons.     Mayrant  v.  been  deposited  in  the  clerk's  office,  and 

Gurignard,  3  Strobh.  Eq.  (S.  Car.)   112;  by  the  clerk  charged  to  the  defendant's 

Spengler  v.  Davy,  15  Gratt.  (Va.)  381.  attorney,  who  disavowed  all  knowledge 

1.  111.  Mu.  Fire  Co.  v,  Marseilles  Man.  of  them,  the  defendant  applied  for  a  con- 
Co.,  6  111.  236.  tinuance,  it  was  held  that  the  party  ap- 

8.  Marsh  v,   Hubbert,  4  McLean  (U.  plying  for  a  continuance  ought  to  satisfy 

S.),  364.  the  court  that  the  necessity  for  it  had 

3.  Morgan  v.  Voss,  i  Cranch  C.  Ct.  not  been  occasioned  by  his  fault.  Baker 
109;  Hawley  v.  Sterling,  2  Cal.  470.  v.  Johnson,  16  Tex.  133. 

4.  Kisskaden  ?/.  Grant,  i  Kan.  328.  A  10.  Close  v,  Douglass,  Wright  (Ohio), 
notice  was  served  to  take  depositions  on  738;  Harvey  v.  Snow,  i  Yeates  (Pa.), 
Dec.  9.  and  thereafter  taking  was  to  be  156. 

continued  from  day  to  day,  if  necessary,  11.  Hort  v,  Jones,  2  Bay  (Conn.),  440. 
until  completed.  The  officer's  return  A  stipulation  made  on  Oct.  18  to  con- 
stated that  the  plaintiff  appeared  by  at-  tinue  a  cause,  and  that  any  motion  which 
tomey,  and  the  adjournment  from  day  could  be  made  in  the  October  term  might 
to  day,  the  plaintiff  making  appearance  be  made  at  the  next  term,  was  held  to 
as  aforesaid  until  Dec.  16.  It  was  held  allow  of  such  motion  only  as  could  have 
that  the  return  was  insufficient,  as  show-  been  made  on  or  after  Oct.  18,  and  not 
ing  a  ground  for  continuance.  to  cover  those  the  right  to  make  which 

5.  Straus  v.  Marine  Ins.  Co.,  i  Cranch  had  been  already  lost  at  the  time  of  the 
C.  Ct.  343;  Barrell  z/.  Simonton,  3  Cranch  stipulation.  Reynolds  v,  Lawrence,  15 
C.  Ct.  681.  Cal.  359. 
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ing ;  ^  and  an  agreement  that  the  cause  will  not  be  hurried  or 
pressed  is  insufficient. 

(ni)  To  Await  Determination  of  Other  Proceedings. — ^A  suit  will 
not  be  continued  because  a  suit  for  the  same  matter  is  pending  in 
equity,  where  a  plea  of  such  suit  would  not  avail  in  abatement.' 

Where  cross-actions  are  pending,  either  of  them  may  be  con- 
tinued  on  the  defendant's  motion  until  he  shall  obtain  judgment  in 
his  action.^  And  where  the  same  land  is  attached  by  several  cred- 
itors, the  subsequent  attaching  creditors  may  continue  their  actions 
until  the  actions  on  which  the  prior  attachments  are  made  are  con- 
tinued.^  An  administrator  may  have  a  case  against  his  estate 
continued  until  he  ascertains  whether  the  estate  is  solvent.* 

(«)  Alterations  or  Amendment  of  Pleadings, — ^After  a  substantial 
amendment  to  a  petition,  the  defendant  is  entitled  to  a  contin- 
uance.^ But  such  an  amendment  must  be  a  material  one.®  A 
matter  of  form  will  not  be  sufficient,^  and  it  must  be  made  near 


1.  Peralty  v.  Marcia«  3  Cal.  185;  Gris-  Cro«ll  v.  Marks,  2  111.  525;  Tuastell  v. 

wold  V.  Lawrence,  i  Johns.  (N.  Y.)  507.  Hamilton,    8  Mo.  500;  111.  Mutual  Ins. 

8.  Hort  V.  Jones,  2  Day  (Conn.),  440.  Co.  v.  Marseilles  Man.  Co.,  6  111.  236. 

Where  the  plaintifif's  suits  were  pend-  When  the  nature  of  an  action  is  changed 
ing  between  different  plaintiffs  and  the  by  an  amendment  it  is  considered  as  a 
same  defendant,  and  the  same  counsel  new  cause,  and  may  be  continued,  al- 
appeared  in  all  the  suits,  and  agreed  that  though  at  the  fifth  term  after  its  com- 
the  defence   pleaded   and  answer   filed  menceraent.      Schneitzel    v.    Pnroell,  i 
in  one  suit,  which  was  not  the  first  on  Cranch  C.  Ct..  246;  Lambart  v.    Smith, 
the   docket,    should    be    considered    as  i  Cranch  C.  Ct.  347. 
pleaded  and  filed  in  all,  and  that  the  suit  6.   Russel  v.  Martin,  3  111.  492;  Rob- 
should  be  first  tried,  and  that  the  judg-  erts    v.    Ward,    8    Black.    (Ind.)     333; 
ment  rendered  therein  should  be  ren-  Hawks  v.  Lavels,  8  III.  227;  McKinney 
dered  in  the  other  cases,  and  afterwards  v.  Harter,  7  Blackf.  (Ind.)  385;  Eamesv. 
the  plaintiff,  against  the  defendant's  will,  Morgan,  37  III.  260;  Epperly  v.  Little,  6 
who  had  three  days*  notice  of  the  motion,  Ind.  344;  Watts  v,  MciCemay.  i   A.  K. 
moved  the  court  to  take  up  one  of  the  Marsh.  (Ky.)  561;  Cabanis  z/.  Lyon,  3  J» 
other  cases  first,  which  motion  was  al-  J.  Marsh.  (Ky.)  332;  Coff  v,   Couts,  4 
lowed  by  the  court,  whereupon  the  de-  Litt.  (Ky.)  235;  McMahan  v.  Murphy,  i 
fendant  moved  for  a  continuance  for  time  Bailey  (S.  Car.),  535. 
to  plead  and  make  defence,   to  which  9.  Scott  t^. Cromwell,  i  111.  7;  Rlchaid 
plaintiff  replied  that  the  pleadings  already  v,  Nixon,  20  Pa.  St.  19. 
repared  in  the  other  cases  could  be  used  An  amendment  by  setting  out  the  bond 
n  this.     Held^  that  a  continuance  was  on  which  suit  is  brought  entitles  the  de- 


I 


properly  refused.  Hancock  v.  Winans, 
20  Tex.  320. 

S.  Davis  V,  Hunt,  2  Bailey  (S.  Car.), 
412. 

4.  Adams  v.  Manning,  17  Mass.  178; 


fendant  to  a  continuance.  Rountree  v, 
Stuart,  I  111.  43.  Otherwise  of  sn 
amendment  of  a  declaration  by  changing 
the  word  **  twenty"  to  •*  twenty-five,** 
and  inserting  the  words  "  promise   to 


Winslow  V,  Hathaway,  i  Pick.  (Mass.)  pay/'  if  a  copy  of  the  note  is  filed  widi 

211;  Goodenow  v,  Buttrick,  7  Mass.  140.  the  application.     Crane  v.  Graves,  i  111* 

6.  Barnard    v,   Fisher,   7    Mass.   71;  37. 

Hoyt  V.  Gelston,  8  Johns.  (N.  Y.)  178.  Inserting  in  a  declaration  on  a  note  at 

6.  Blossom  V,  Goodwin,  i  Mass.  502;  the  trial  of  the  suit  the  words  "without 

Hunt  V.  Whitney,  4  Mass.  624.  defalcation,  for  value  received,  paytbie 

If,   while  a  trustee   process  is  pend-  and  negotiable  at,  etc.,"    is  a  material 

ing,  the  principal  debtor  sues  the  trustee  amendment,    entitling    the  party   to  a 

to  recover  the  property  or  debt  attached,  continuance.    Ohio  R.  Co.  v.  F^in,  18 


the  trustee  may  have  the  action  con- 
tinued.   Winthrop  v,  Carlton,   8  Mass. 

456. 
7.  Wyatt    z/.    Harden,    Hempst.    17; 


111.  22. 

An  amendment  by  correcting  a  mis- 
spelling of  the  plaintiff's  name  does  not 
entitle  the  party  to  a  continuance.    Beck 
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the  time  of  trial.^  And  the  amendment  or  alteration  must  be 
such  as  will  cause  surprise  to  the  opposite  party,  not  enabling  him 
to  prepare  for  trial.* 

(p)  Mistake, — ^When  it  appears  in  the  progress  of  a  trial  that 
a  cause,  if  required  to  proceed,  will  suffer  from  the  honest  mistake 
of  the  party  or  his  counsel,  a  continuance  should  be  granted.*  But 
the  mistaken  advice  of  counsel  not  to  prepare  for  trial  is  insuffi- 
cient.'* 

(/)  Inability  of  Witness  to  Understand  the  Nature  of  an  Oath. — 
A  continuance  will  sometimes  be  granted  where  a  witness  whose 
evidence  is  material  has  no  sense  of  the  obligation  of  the  nature  oi 
an  oath.* 

V,  Williams,  5  Blackf.  (Ind.)  374;  Nim-  S.  Earnest  v,  Napier,  15  Ga.  306;  Ber- 

mo  V.  Worthington,  i  Ind.  376.  gin  v,  Riggs,  40  111.  61;  Kelsey  v,  Berry^ 

Or  by  striking  out  the  names  of  a  part  40  111.  69. 

of  the  defendants.     Taylor  v,  Jones,  i  4.  Musgrave  t/.  Perkins,  gCal.  211. 

IndL  17.  The  fact  that  the  counsel  of  the  party^ 

An  amendment  of  a  mere  repetition  of  advised  htm  that  a  case  would  not  stand- 

a  word  is  no  ground.     Chalmers  v.  Lane,  for  trial  at  special  term  is  no  ground  for 

5  Mo.  289.  a  continuance.     It  is  a  mistake  of  law  in 

Also  allowing  the  plaintiff  to  sign  it  is  which  there  is  no  merit.    Hall  v.  Mount, 

insufficient.     Harvey  v,  Renfro,   7  Mo.  3  Coldw.  (Tenn.)  73. 

187.  5.  Leache's    Cases,    435;    3  Wharton 

1.  A  material  change  in  the  petition,  Cnm.  Law  (7th  Ed.),  §  3034. 

made  less  than  ten  days  before  the  be-  Tninffldent  Cawet. — A  cause  will  not 

ginning  of  the  term,  entitles  the  party  to  be  continued  for  the  following  reasons: 

a    continuance.     Lick    v.  Architectural,  Because  a  report  of  the  recent  trial  of 

etc.,  24  111.  551.     Likewise  a  replication  another  cause,  depending  on  the  same 

after  rule  day.     Veach  v,  Haebaugh,   i  facts  and  principles,  has  been  published  in 

Cranch  C.  Ct.  402.  a    newspaper.     Hurst    v,    Wickerly,    i 

When  a  declaration  is  amended  after  Wash.  C.  C.  276. 

plea  pleaded,  the  defendant  is  entitled  to  On  the  ground  that  after  the  trial  has 

a  continuance.     Holmes  v,  Lansing,    i  begun  a  juror  is  found  to  be  incompe- 

Johns.  Cas.  (N.Y.)  248;  Le  Roy  v,  Dela-  tent.     Hook  v,  Stovall,  26  Ga.  704. 

ware,  etc.,  2  Wash.  223.  Because  the  defendant  has  made  ap- 

A  cause  had  been  two  terms  at  issue;  plication  for  the  benefit  of  the  bankrupt 

at  a    subsequent    term    an  amendment  law.     Givens  v.  Robbins,  5  Ala.  676. 

was  made  in  the  answer  entirely  changing  On  the  ground  that  the  plaintiff  could 

the  ground  of  defence,   and  on  appll-  not  discover  the  place  of  the  residence  of 

cation   of    the  plaintiff   the  cause    was  his  witnesses.     Smith  v.  Potts,  i  Cranch 

continued.     Midcepeace  v.  State,  8  Ind.  C.  Ct.  123. 

41.  Because  the  presiding  judge  has  in  an- 

A  replication  filed  at  a  subsequent  term  other  case  expressed  an  opinion  on  one 

will  be  sufficient.     Bundine  v.  Blumen-  of  the  points  involved.     Simons  v.  Shef- 

thous,  8  Mo.  695.  tall,  R.  M.  Charlt.  (Ga.)  90. 

8.  Kirkpatrick    t/.    Holman,   25    Ind.  To  allow  a  party  who  has  an  equitable 

293.  defence  to  enjoin  the  proceeding  at  law. 

A  plea  claimed  to  be  defective,  by  its  Dudley  v.  Love,  35  Ga.  148. 

substance  sufficiently  apprising  the  op-  Because  a  full  report  of  the  decision 

posite  party  of  what  he  must  meet,  was  of  the  supreme  court,  in  a  case  remanded 

allowed  to  be  amended.     The  opposing  for  new  trial,  has  not  been  received  in< 

party  filed  an  affidavit  that  he  had  up  to  the  court  below.     Walker  z/.  Floyd,  3  Ga. 

and  during  the  trial  fully   relied  upon  237. 

these  defects    to  defeat    the    bill,    and  .     Because  a  copy  of  the  note  on  which 

moved  a  continuance.    Held,  that  neither  the  action  is  brought  is  given  with  the* 

the  circumstances  nor  the  affidavit  showed  names  only  of  the  payers  written  on  the 

such  grounds  for  surprise  as  to  render  back.     Roberts  v,  Thompson,  28  111.  79. 

the  refusal  of  the  continuance  erroneous.  Because  of  the  conscientious  scruples 

Gillett  V,  Robbins,  12  Wis.  354.  of  a  Jew  to  appear  and  attend  the  trial  ol 
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6.  Seview  of  Biioretioiiary  Action  in  Begard  to  Ghranting  Continn- 
aneei. — Quite  a  number  of  the  courts  hold  that  it  is  within  the  dis- 
cretion of  the  trial  court,  and  that  its  decision  cannot  be  reviewed  on 
error.*  But  the  better  doctrine  seems  to  be  that  it  will  only  not 
be  reviewed  where  the  discretion  has  not  been  abused  to  the  pre- 
judice of  the  person  applying;*  and  that  an  improper  refusal  is  a 
matter  of  error.* 

But  the  improper  granting  of  a  continuance  is  never  subject  to 
review ;  *  and  the  refusal  of  the  court  to  grant  a  continuance  after 
a  cause  is  at  issue  is  not  a  matter  for  which  error  can  be  assig^ned.^ 
The  discretion  of  the  judge  in  granting  or  refusing  continuances  is 
to  be  exercised  more  rigidly  after  long  delays,  or  several  continu- 
ances granted,  than  upon  the  first  application.^ 

his  cause  on  Saturday.  PhiUips  v,  Gratz,  under  all  the  circumstances  of  the  case; 

2  Pa.  412.  and    although  an    appellate  court   will 

Because  a  prockHn  ami  for  an  infant  supervise  the  action  of  the  court  on  such 

plaintiff  has  been  appointed  at  the  term  motion,  it  will  not  reverse  a  judgment 

to  which  the  writ  was  returnable.     Har-  on  that  ground  unless  it  is  plainly  erro- 

vey  V.  Coffin.  5  Blackf.  (Ind.)  566.  neous.     Davis  v.  Walker,  7  W.  Va.  447. 

Because  the  party  who  asks  for  a  con-  8.  Magruder  v.   Snapp,   9  Ark.    loS; 

tinuance  has  been  summoned  and  sworn  Holmes  v.  People,  10  111.  478;  Spence  z'. 

as  a  grand  juror  in  a  mayor's  court,     i  State,  8   Blackf.  (Ind.)  282:  Turner  r. 

Browne  (Pa.),  272.  Eustice,  8  Ark.  119;  Fountain  v.  Ander- 

On  the  ground  that  the  party  in  a  suit  son,  33  Ga.   372;  State  v.  Vigoreuz,  13 

at  law,  a  few  days  before  the  time  ap-  La.  Ann.  309;  McDanielt^.  State,  16  Miss, 

pointed    for   the    trial,  filed   a   bill    in  40T ;  Loeff oer  v.  State,  10  Ohio  St.  598. 

chancery  for  a  discovery  of    usury,  as  Where  a  sufficient  prima  facie  cause 

auxiliary  to  his  defence,  unless  he  msUces  for  a  continuance  has  been  shown  on 

affidavit  that  the  usury  had  recently  come  affidavit,  which  has  been  refused  by  the 

to  his  knowledge.     Ross  v,  NorveU,   3  trial  court,  the  supreme  court  will  not 

Munf.  (Va.)  170;  Swearingen  v.  Swear-  reverse  the  judgment  if  it  satisfactorily 

ingen,  Wright  (Ohio),  108.  appears  at  the  trial  that  the  reasons  for 

Because  evidence  is  expected  to  arise  which  the  continuance  was  asked  were 

out  of  an  order  or  decree  of  the  chancel-  false    and    fabricated,    and     for   delay, 

lor  beneficial  to  him  who  asks  a  contin-  Porter  v.  State,  3  Lea  (Tenn.),  496. 

uance.      McMechen   v.   McLaughlin,    4  8    Bradbury  v,  Dougherty,  7  Blackf. 

Harr.  &  M.  (Md.)  166.  (Ind.)  467;  Riggs  v.  Fenton,  3  Mo.  28. 

Because  the  plaintiff's    attorney    fur-  Where  a  witness  for  the  defence  was 

nished  the  defendant's  attorney  with  a  induced  to  leave  the  court  before  testify- 

copy  of  the  declaration  that  varied  from  ing  by  a  person  who  was  aiding  the  prose- 

the  record  in  some  unimportant  panic-  ecution,  and  the  defendant  made  affidavit 

ular.      Ogden  v.  Gibbons,  5  N.  J.  L.  (2  that  the  witness's  attendance  could  not 

South.)  518.  afterwards  be    procured,   and   that   her 

For  want  of  security  of  costs,  unless  evidence  would  show   that  the  accused 

the  omission  has  prevented  a  preparation  took  the  life  of  the  deceased  in  necessary 

for  trial.     Graham  v,  Douglass,  Wright  self-defence,  it  was  held  error  to  overrule 

(Ohio).    758;    Cox  V.    Fenwick,  3  Bibb  defendant's  motion  to  discharge  the  jury 

(Ky.),  183,  297.  and  continue  the  case.     Joseph  v.  Com. 

1.  Sims  V.  Hundley,  6  How.  (U.  S.)  i;  (Kv.  App.  1886).  i  S.  W.  Rep.  4. 

Thompson  v.  Selden,  20  How.  (U.  S.)  4.   Johnson   v.   Strader,   3    Mo.    359; 

194;  Campbell  v.  Strong,  HempsL  (U.  S.  Holt  v.  Com.,  2  Va.  Cas.  6,  159;  Wim- 

C.  C.)  265;  Wardlaw  v.   Hammond,   9  benly  t^.  Collier.  24  Ga.  169. 

Rich.  (S.  Car.)  454;  Knox  v.  Arnold,  i  5.  Woods  v.  Young,  4  Cranch  C.  Ct 

Wis.   70;  Evans  v.  Boiling,  5  Ala.  550;  237;  McCourcy  v.  Doremus,  zo  N.  J.  L. 

Wilkowski  v.  Halle,  37  Ga.  678;  Porter  (5  Hals.)  245:  Burrow  v.  Hill,  13  How. 

V.  Lee,  16  Pa.  St.  412;  State  v.  Duncan,  (U.  S.)  54;  McDougald  v.  Central  Bank, 

6  Ired.  L.  (N.  Car.)  98;  Bohr  v.  Steam-  5  Ga.  185.     I  should  think  that  even  in 

boat,  etc.,  15  Miss.  715;  Baxter  v.  Peo-  such  cases  there  might  be  instances  even 

pie,  8  111.  368.  in  the  States  adopting  this  rule  where 

A  motion  for  continuance  is  addressed  error  might  be  found. 

to   the  sound  discretion  of  the   court,  6.  Wilson  v,  Koehnlein,  1  W.  Va.  145. 
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The  granting  a  delay  of  a  trial  until  the  party  can  obtain  the 
attendance  of  a  witness  unexpectedly  absent  will  be  left  to  the 
discretion  of  the  judge.*  Under  some  statutes,  certain  require- 
ments  being  complied  with,  no  discretion  is  given  the  judge  ;^  and 
where  the  court  has  discretion,  it  is  presumed  to  be  rightly  exer- 
cised until  the  contrary  clearly  appears.*  An  improper  refusal 
will  be  caused  by  the  witness  appearing  and  testifying.' 

7.  Bequitite  Diligence. — A  party  desiring  a  continuance  of  a 
cause  is  bound  to  show  that  he  has  made  reasonable  exertions  to 
prepare  for  trial,  or  show  some  good  reason  for  not  making  such 
exertions.* 

And  when  it  is  asked  on  account  of  an  absent  witness,  it  should 
show  such  a  state  of  facts  and  circumstances  as  will  prove  that  he 
has  used  due  diligence  to  obtain  the  testimony.* 

1.  Leggett  z/.  Boyd,  3  Wend.  (N.  Y.)  nesses,   and  at  the  expiration  of    that 

377.  time  admits  that  no  steps  have    been 

8.  Under  section  2050  of  the  Compiled  taken  to  take  the  depositions,  and  applies 
Laws  of  1884.  where  in  a  criminal  prose-  for  a  farther  continuance  to  take  deposi- 
cution  a  motion  and  aflSdavit  for  a  con-  tions  of  witnesses,  five  of  whom  are  the 
tinuance  upon  the  ground  of  the  absence  same  as  those  in  respect  of  whom  time 
of  material  witnesses  are  filed,  the  op-  had  previously  been  granted,  the  con- 
posing  party  cannot  deny  the  truth  of  the  tinuance  is  properly  refused.  The  Gold 
matters  alleged  in  the  application.  In  Brick  Case,  Sup.  Tenn.  1887,  3  S.  W.- 
such   case,  where  a  proper  showing  is  Rep.  349. 

made,  the  trial  court  must  grant  the  con-  Witnesses  for  whose  evidence  a continu- 

tinuance.     Territory  v,  Kinney,  9  West  ance  was  asked  resided  in  a  county  othef 

Coast  Rep.  (1884)  268.  than  that  in  which  the  action  was  pend- 

8.  State  V.  Dunn,  80  Mo.  (1884)  681.  ing.     Process  for  them  was  secured  by 
Only  upon  clear  proof  of  an  arbitrary  the  defendant,  and  by  him  delivered  to 

abuse  of  right  will  the  appellate  court  in-  the  sheriff  of  the  forum,  who  promised 

terfere  with  the  exercise  of  the  discretion  to  transmit  the  process  to  the  sheriff  of 

of  the  lower  court  in  refusing  to  grant  a  the  county  where  the  witnesses  resided, 

continuance.     Byers  z/.  McPhee,  4  Col.  Non-service  was  the  basis  of  the  appli- 

204.  cation   for  a    continuance.      Held^  that 

4.  Weeks  v.  State,  31  Miss.  490.  diligence   was    not    shown.     Hailes    v, 

9.  Dunlap  V,  Davis,  10  111.  84;  Toledo,  State,  10  Tex.  App.  490. 

«tc.,  V.  Fisher,  13   Ind.  258;  Coady  v.  To  authorize  a  continuance,  the  party 

Walker,  20  Tex.  205.  applying  must  show  reasonable  diligence 

6.  Burriss  v.  Wise,  2  Ark.  33;  Pence  in  procuring  the  attendance  of  witnesses, 

z/.  Christman,  15  Ind.  257.  and  in    preparing  for  trial.      Kelly   v. 

The  degree  of  diligence  required  from  Saunders,  35  Mo.  200;  Doe  v.  Johnson, 
the  party  applying  for  a  continuance  on  3  111.  522;  Babcock  v,  Babcock,  35  Barb, 
account  of  an  absent  witness  must  de-  (N.  Y.)  52;  Puihain  v,  Webb,  26  Tex.  95. 
pend  on  the  circumstances  of  the  case.  Defendant  was  served  with  process 
Greater  diligence  should  be  required  on  July  30;  the  term  of  court  commenced 
a  second  or  any  subsequent  application.  August  13th  following,  when  application 
The  party  should  state  that  he  expects  to  was  made  for  continuance  on  account 
be  able  to  secure  the  attendance  of  his  wit-  of  absent  witnesses,  it  appeared  that  the 
ness  at  the  next  term,  that  the  witness  witnesses  in  question  lived  a  five  hours' 
was  not  sent  away  by  his  permission,  ride  from  the  court  town;  that  defendant 
and  all  the  facts  showing  the  materiality  knew  it,  and  had  taken  no  measures  to 
of  his  evidence,  and  that  the  application  secure  their  attendance.  Held,  that  due 
is  not  made. for  delay.  If  within  the  diligence  was  not  shown.  Kirkland  v, 
reach  of  process,  an  attachment  should  Kline,  16  Ind.  313. 
be  issued  for  the  witness.  Shook  v.  An  affidavit  that  a  witness  had  prom- 
Thomas,  21  III.  87.  ised  to  attend  court,  but  owing  to  indem- 

Where  a  defendant  in  a  criminal  action  ent  weather,  or  some  other  cause  un- 

asks  and  obtains  a  continuance  of  one  known,  had  failed  to  do  so,  and  but  for 

week  to  take  a  deposition  of  six  wit-  relying  on  such    promise  the    plaintiff 
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A  subpoena  must  be  issued,  unless  a  good  reason  for  not  doing 
so  be  shown  to  exist ;  *  but  time  enough  must  be  allowed  that  ser- 
vice could  be  made.*  And  it  must  appear  positively  that  due  dili- 
gence has  been  exercised  before  the  rulings  of  the  trial  court  will 
be  interfered  with.* 

8.  Avoiding  by  Admifldon. — A  continuance  will  not  be  granted 
on  account  of  the  absence  of  a  witness  if  the  adverse  party  will 
admit  that  the  witness  would  testify  as  is  supposed  by  the  party 
moving  for  a  continuance.*  And  in  some  States  it  is  held  that  it 
is  not  sufficient  that  the  opposite  party  should  merely  admit  that 
the  witness  would  have  teistiiied  to  the  specific  facts :  there  must 
be  an  admission  that  these  facts  are  absolutely  true,  and  that  they 
cannot   be   contradicted;*    and  this  seems  to   be  the   majority 

would  have  had  a  deposition  taken,  etc.,  Cooper,  25  Tex.  548;  Bone  v.  Hillen,  i 

does  not  show  a  case  of  diligence  to  war-  Tread w.  (S.  Car.)  Const.  198. 

rant  a  continuance.    Educational  Assoc.,  8.  But  where  an  attorney  of  the  court 

etc.,  V.  Hilshark,  4  Kan.  36.  was  a  witness  and  promised  to  attend,  it 

An  affidavit  of  the  defendant  in  a  crim-  was  necessary  that  a  subpoena  should 
inal  case,  that  he  is  "  informed  and  be-  have  been  served  on  him  in  order  to 
lieves*'  that  he  obtained  an  attachment  obtain  a  continuance  on  account  of  his 
for  certain  witnesses  and  mailed  it  to  the  absence.  White  v.  Lynch,  2  Del.  183. 
sheriff,  without  stating  the  grounds  of  An  application  for  a  continuance,  Set- 
his belief  or  who  mailed  it,  does  not  show  ing  forth  that  a  process  for  an  absent 
diligence  to  entitle  him  to  a  continuance,  witness  had  been  promptly  placed  in  the 
Labbaite  v.  State,  6  Tex.  App.  (1879)  hands  of  the  sheriff,  but  not  stating 
257.  whether  it  had  been  returned,  does  not 

An  affidavit  of  a  defendant  in  a  criminal  show  sufficient    diligence.      Cooper   v. 

case  stated  that  he  did  not  know  until  State,  7  Tex.  App.  194. 

Saturday  that  certain  of  his  material  wit-  Neither  will  service  of  a  subpoena  on  a 

nesses  had  removed  from  the  State,  and  witness  residing  in  another  county  than 

that  his  case  had  been  set  down  for  trial  that  of  the  forum,  with  no  attachment, 

on  the  next  Tuesday.     Held^  that  he  set  Chaplain  v.  State,  7  Test.  App.  87. 

forth  a  good  ground  for  a  continuance.  8.  Solomon  v,  Norton  (Ariz.  1886),  11 

State  V.  Dakin,  52  Iowa,  395.  Pac.  Rep.  108. 

An  affidavit  stated  that  the  witness  was  4.  Farrand  v,  Boucbell,  Harp.  (S.  C.) 

somewhere  in  the  State  of  Tennessee,  83;  O'Neal  v.  New  York,  etc.,  3  Ncv. 

but    deponent  did    not    know  in   what  141;  Olds  v.  Com.,  3  A.  K.  Marsh.  (Ky.) 

county;  that  deponent  had  been  in  jail  465;    Baldwin  v,  Walden,  30  Ga.  829; 

two  months  awaiting  the  term  of  court  at  People  v.  Brown,  59  Cal.  345;  Hamilton 

which  he  would  be  arraigned;  but  it  did  v.  State,  3  Ind.  552;  State  v.  Mooney,  10 

not  appear  that  either  the  accused  or  his  Iowa,  506;  State  v,  McComb,  18  Iowa, 

counsel  had  written,  making  any  inquiry  43;    State    v.    Brett,   6    La.   Ann.  653; 

as  to  the  whereabouts  of  the  desired  wit-  State  v.  Hatfield,  72  Mo.  518. 

ness,  nor  did  he  furnish  any  excuse  for  5.  Willis  v.  People.  2  111.  399;  Super* 

not  so  doing.    Held^  that  there  was  no  visors  v.  Miss.  R.,  21  111.  338;  Brent  r. 

show  of    sufficient  diligence.     Hall    v.  Heard,  40  Miss.  370;  Pool  v,  Devets.  30 

State,  8  Ind.  439.  Ala.  672;  Nare  v.  Horton,  9  Ind.  563; 

1-.  Lampson  v.  People  (Cal.  1886),  11  Murphy  v.  Murphy,  31  Mo.  322;  Warren 

Pac.  Rep.  593;  Blum  v.  Bassett,  3  S.  W.  v.  State,  29  Tex.  464. 

(1886)  35;  Adams  v.  Peck,  4  Iowa,  551;  *'The  practice  of  making  concessions 

Mugg  V.  Graves,  22  Ind.  236.  in  such  cases  is  novel,  and.  I  apprehend. 

The  mere  fact  that  the  witness  is  the  not  well  calculated  to  advance  justice. 

sheriff  of  the  county  does  not  excuse  the  But  if  to   be  encouraged,  it    seems    to 

want  of  ordinary  diligence  to  procure  his  me  that  the  prosecutor  should  admit  all 

presence  upon  the  trial;  the  application  that  the  defendant  can  possibly  obtain 

for  continuance  should  state  that  he  was  by  the  witness,  which  is  the  truth  of  the 

accustomed  to  attend  the  services  of  the  facts    proposed    to    be    proved^     Such 

court,  and  that  the  applicant  expected  seems  to  have  been  the  opinion  of  the 

him    to    be    in    attendance.      Adair   v,  court  in  Brill  v.  Lord,  14  Johns.  (N.  Y.) 
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rule.*  Some  States  have  also  held  that  the  defendant  in  a  crimi- 
nal case  could  not  be  forced  into  trial  by  even  admitting  the  truth 
of  what  the  absent  witness  will  swear  if  present.* 

341."    C.  J.  Savage  in  People  v,  Vermil-  And  in  a  criminal  case,  where  such  motion 

yea,  7  Cow.  (N.  Y.)  387.  is  made  on  behalf  of  the  accused  to  enable 

In  order  to  avoid  a  postponement,  at  him  to  procure  the  attendance,  or,  under 

the  request  of  the  defendant,  to  procure  section  144  of  the  Criminal  Code,  the  de- 

the  testimony  of  an  absent  witness,  the  position  of  a  witness  who  resides  out  of 

prosecutor  must  admit  the  truth  of  the  the  State,  and  whose  testimony  he  has  not 

facts  stated  in  the  affidavit;  and  in  such  been  able  to  obtain,  it  is  not  error  for  the 

case  evidence  in  rebuttal  to  impeach  the  court  to  require  the  applicant  to  set  out 

absent  witness  is  incompetent  and  inad-  in  his  affidavit,  filed  in  support  of  the 

missible.    Powers  v.  State,  80  Ind.  (1883)  motion,  the  facts  he  expects  to  prove  by^ 

77.  such  witness;  or  refuse  to  grant  the  mo- 

1.  See  cases  under  n.  5,  preceding  page,  tion,  in  case  the  prosecution  elects  to 

Omita^  Olds  V*  Com.,  3  Marsh.  (Ky.)  467.  admit  upon  trial  that  the  witness  would 

If,  upon  the  motion  for  a  conti nuance  so  testify,  and  to  treat  the  statement  of 

of  a  cause,  upon  affidavit  that  a  material  facts  so  set  out  as  his  deposition."    23 

witness  is  absent,  the  opposite  party,  to  Ohio  St.  599. 

prevent  a  continuance,  admits  that  the-  When,   in  such  case,   the  prosecutor 

absent  witness,  if  present,  would  testify  was  permitted,  on  the  argument  of  the 

as  stated  in  the  affidavit,  be  is  not  there-  case  to  the  jury,  against  the  objection  of 

by  precluded  from  offering  evidence  at  the  accused,  to  comment  upon  such  affi- 

the  trial,  to  disprove  or  explain  away  davit,  and  to  read  the  whole  of  it  to  the 

the  force  of  the  testimony  which  he  has  jury,  held  that  it  was   not  error  to  the 

admitted  the  witness  would  give.     Bes-  prejudice  of  the  accused.     "The  accused 

tor  V.  Sardo,  2  Cranch  C.  Ct.  260.  has  the  right  to  confront  his  accusers,  but 

When  application  is  made  for  a  con-  it  does  not  follow  therefrom  that  the  wit- 

tinuance  on  account  of  absent  witnesses  nesses  for  the  defendant  have  the  right  to 

the  court  may,  in  the  exercise  of  its  dis-  confront  the  witnesses  for  the  prosecution. 

<retion,  require  the  other  party  to  admit  It  is  safe  to  say  that  a  defendant  will  make 

the  truth  of  the  facts  proposed  to  be  a  much  better  case  for  himself  in  his  affi- 

proved  by  the  absent  witness,  or  merely  davit  for  a  continuance  than   he  could 

that  these  witnesses,  if  present,  would  with  his  witnesses  in  court;  and  if,  not- 

swear  to  these  facts:  but  an  admission  withstanding  what  he  says,  he  can  prove 

that  the  absent  witness  would  swear  to  in  his  affidavit  the  Territory  is  willing  to 

those  facts  is  not  an  admission  of  their  go  to  trial,  and  to  admit  that  his  witness 

absolute  truth.    Starr  v.  State,  25  Ala.  38.  would,  if  present,  testify  as  he  sets  forth, 

8.   Domiges  v.  State,    15   Miss.   475;  no  injury  could  be  done  the  defendant. 

Goodman  v.  State,  i  Meigs  (Ten n.),  195;  If  his  witnesses  were  not  myths,  if  they 

Dewarren  v.  State,  29  Tex.   464;  Was-  really  had  being  and  existence,  he  would 

sells    V.   State,   26  Ind.   35;    People   v.  generally  gain  more  than  he  would  lose 

Dodge.  28  Cal.  445.  by  not  exhibiting  them  before  a  jury.     It 

'*  It  is  difficult  to  see  any  good  reason  is  easy  enough  for  a  criminal  defendant 
for  either  of  these  latter  rulings,  unless  to  set  forth  in  an  affidavit  the  names  of 
the  statutes  clearly  and  unmistakably  witnesses  who  are  absent  from  the  Terri- 
lead  to  such  a  position.  To  require  the  to/y  and  in  a  foreign  country, — as  in  this 
Sute  to  admit  the  absolute  truth  of  the  case, — and  the  higher  the  crime,  the  fur- 
supposed  testimony  of  an  absent  witness  ther  away  the  witnesses  are  declared  to 
in  order  to  prevent  a  postponement,  be;  and  if  such  showing  can  compel  the 
would  be  to  require  it  to  give  to  the  continuance  of  criminal  cases,  then  there 
statement  of  others,  regarding  what  the  can  be  no  more  criminal  trials  in  this 
witness  would  swear  to,  a  higher  credit  Territory.  The  defendant  should  be  given 
and  a  greater  probative  force  than  the  a  reasonable  opportunity  to  prepare 
direct  testimony  of  the  witness  himself  for  trial,  and  to  procure  the  attendance 
would  have,  if  delivered  by  him  in  per-  of  his  witnesses,  if  the  court  is  satisfied 
son."  Merritt  A.  Thompson,  Esq.,  in  ihat  he  has  any  witnesses,  and  that  his 
^  Grim.  Law  Mag.  805.  application  is  not  a  sham.  The  trial 
Gmtm,  in  Ohio,  in  Comerford  v.  State,  court  should  exercise  a  sound  and  legal 
it  was  held  that  **in  a  criminal  as  in  a  discretion  in  this  regard.  No  guilty  man 
civil  case  an  application  for  the  postpone-  is  ever  ready  for  trial.  Every  continu- 
ment  of  a  trial  to  a  subsequent  term  is  ance  of  his  cause  brings  him  so  much 
addressed  to  the  discretion  of  the  court,  nearer  to  an  acquittal.     The  trial  court 
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Beflaition.                  CONTINUE— CONTRACTOR,  IfteflnitioiL 

COHrnrtFE— COHTDnrOTTS— COHTIFUAILT.— To  remain  in  a 
given  place ;  to  carry  on  or  extend  from  one  time,  place,  or  condi- 
tion to  another.  Without  break,  cessation,  or  interruption  ;  con- 
stantly prolonged.* 

COHTBABAim  OP  WAB.    See  International  Law. 

COVTBACTOB.  (See  also  Master  and  Servant;  Negli- 
gence.)— One  who,  as  an  independent  business,  undertakes  to  do 
specific  jobs  of  work,  without  submitting  himself  to  control  as 
to  the  petty  details.* 

must  judge  whether  his  application  for  a  goods  to  be  sold  to  another  from  time  to 

continuance  is  made  merely  for  delay  or  time.     Buck  v.  Buck,  i8  N.  Y.  345. 

in  good  faith,  to  the  end  that  justice  may  OoatinviBg     Tnifte«. — A     continuing 

be  done;  and  unless  there  is  a  legal  dis-  trustee  is  one  who  continues  to  act  in 

cretion  in  this  regard,  appellate  courts  the  trusts  after  the  completion  of  his  ap- 

will  not  interfere."    Temling  v.  Hauling  pointment.     In  re  Coates  v.  Parsons,  56 

(Mont.  Terr.   1887),  la  Pac.    Rep.    755.  Law  Jour.  Rep.  Chan.  (N.  S.)  242. 

See  dissenting  opinion  on  this  case.  The  words  ''continuing  trustee"  apply 

Where  an  ^davit  for  the  continuance  to  a  person  who  continues  to  act  In  a 

of  a  case,  on  the  ground  of  the  inability  trust  together  with  trustees  or  a  trustee 

to  procure  the  testimony  of  the  absent  newly  appointed,  and  not  to  a  person 

witness,  contains  a  statement  of  what  is  who  is  not  to  continue  to  be  a  trustee 

expected  to  be  proved  by  the  witness,  and  after  new  trustees  are  appointed;  bat  who 

such  statement  is  given  in  evidence  on  ceased  to  be  a  trustee  at  the  moneBt 

the  trial  as  the  testimony  of  the  witness,  they  were  appointed.    In  re  Coates  v. 

its  credibility  may  be  attacked  in  the  Parsons.  34  Ch.  Div.  376. 

same  manner  as  that  of  a  deposition,  by  ^  Contliiiioiii  Carriage"  as  used  in  Intar- 

impeaching  the  veracity  of  the  witness,  ftata  Commeroe  Act  — This  act  does  not 

Insurance  Co.  v,  Wright,  33  Ohio  St.  533.  include  or  apply  to  all  carriers  engaged 

In  a  criminal  case  defendant  filed  an  in  interstate  commerce,  but  only  such  as 

affidavit  for  a  continuance,  on  account  of  use  a  railway  or  a  railway  and   water 

absence  of  witnesses,  the  prosecution  con-  craft  **  under  command,  control,  manage- 

senting  that  it  might  be  used  as  the  deposi-  ment,  or  arrangement  for  a  continuous 

tion  of  said  witnesses.   Held,  the  affidavit  carriage  or  shipment"  of  property  from 

could  not  be  impeached  on  the  grounds  one  State  to  another;  nor  does  it  apply 

(i)  that  defendant  might  with  reasonable  to  the  carriage  of  property  by  rail  wholly 

diligence  haveprocur^l  the  attendance  of  within  one  State,  although  shipped  from 

the  witnesses,  or  taken  their  depositions;  or  destined  to  a  place  without  the  State, 

(2)  that  he  had  good  reason  to   believe  so  that  such   place  is  not  in  a  foreign- 

that  if  the  witnesses  would  testify,  the  country.  Exp  Koehler,3oFed.  Rep.  367. 

testimony  would    be    untrue;    (3)    that  Continiuras  Eatemtnt. — See  Easement. 

there  were  no  such  persons  in  existence  2.  He  represents  the  will  of  his  em- 

as  those  named  in   the  affidavit.  State  ployer  only  as  to  the  result  and  not  as 

V,  Roark.  23  Kan.  (t88o)  147.  to  the  means.  Shearm.  &  R.  on  Neg.  §  76, 

See,  generally.  Adjournment;  Crimi-  Job  Work. — Where  in  unloading  a  ves- 

NAL  Practice;  Practice;  Trial.  sel,  handling  goods,  or  cutting  and  de- 

1.  Webster.  livering  timber,  the  employee  exercises 

**  Continuous"  means  something  the  distinct  and  independent  employment, 
use  of  which  is  constant  and  uninterrupt-  and  is  not  under  immediate  control,  di- 
ed. Suffield  V,  Brown,  4  De  G.  J.&  S.  199.  rection,  or  supervision  of  theempioyer,  it 

OoatfaMirai  Injury. — By  the  term  **  con-  is  not  work  of  a  servant,  but  of  a  contrac- 

tinuous  injury"  is  not  meant  never  ceas-  tor.     De  Forrest  v.  Wright,  2  Mich.  368. 

ing,  but  recurring  at  repeated  intervals.  Even  though  paid  by  the  job  the  em- 

ro  as  to  be  of  repeated  occurrence,  and  ployee  is  a  servant  if  he  is  at  all  times 

so  as  to  be  of  the  same  sort  of  damnifica-  subject  to  the  employer's  control,  works 

tion  to  the  plaintiff  as  an  actual  contin-  in  the  mode  he  directs,  and  employs  such 

uous  mischief  would  be.    Wood  7/.  Sut-  men  as  he  indicates.     Sadler  v,  Henlock, 

cliffe.  8  Eng.  L.  &  Eq.  220.  4  El.  &  B.  570. 

ContiAuing  Guaranty. — One  who  enters  The  doctrine  exists  in  favor  of  muni- 

into  what  is  called  a  "continuing  guar-  cipal  corporations  employing  contractors, 

anty"  is  one  who  undertakes  to  be  re-  Painter  v,  Pittsburg,  46  Pa.  St.  213. 

sponsible  for  moneys  to  be  advanced  or  See  Master  and  Servant. 
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GOVTBACT  (Getx&al  PsnroiFiEB). 

Note. — The  reader  of  the  article  on  Contract  is  especially  referred  to  Pollock's 
*'  Principles  of  Contract,"  edited  by  Gustavus  H.  Wald»  Esq.,  of  the  Cincinnati  Bar 
(Robert  Clarke  &  Co.,  Cincinnati).  Mr.  Wald's  notes  of  all  the  latest  American 
and  English  cases  will  be  found  of  great  value  as  supplementing  and  enlarging  the 
original  work.  His  annotations  have  been  prepared  with  great  care  and  ability. 
The  writer  of  this  article  is  under  many  obligations  to  this  work,  and  has,  with  the 
permission  of  Mr.  Wald  and  the  publishers,  made  liberal  extracts  from  it. 

Definition  of  Legal  Rights,  824.  [824. 

Rights  in  Personam  and  In  Rem, 

Executed  and  Executory  Contracts^ 

824. 
Executory  Contracts — Definition — Olh- 

ligation]  825. 
Contracts  Formal  and  Informal,  825. 
Classification  of  Common  Law   Con- 
tracts, 825. 
Contracts  under  Seal,  82;. 
Definition  of  Deed,  820. 
Peculiarities  Incident  to  Contracts 

under  Seal,  827. 
No  Consideration  Necessary — Illegal 
Consideration—Failure  of  Con- 
sideration, 827. 
Estoppel,  828. 

Deed  Cannot  be    Varied  or   Dis- 
charged by  Parol,  829. 
Priority  in  Administration  of  De- 
cedents* Estates,  829. 
Limitation  of  Actions,  829. 
Merger,  829.  [Deeds,  829. 

Authority   of  Agents    to   Execute 
Contracts  of  Record— Definition,  830. 
Examples,  830. 
Peculiarities,  830. 
Simple  Contracts — Consideration  Nec- 
essary, 830. 
Consideration — Definition,  83 1 . 
Adequacy — Promise  to  which  One 
is   Already    Bound— Forbear- 
ance— Compromise  of  Disputed 
Claims,  831. 
Past    Consideration — Moral    Obli- 
gations— Effect  of  Subsequent 
Promise,  838. 
Classification  of  Simple  Contracts,  841. 


Acceptance  of  Proposal— Agreement 
to  Draw  Formal  Writing,  852. 

Communication  of  Acceptance — Con- 
tracts by  Post  and  Telegraph — 
Law  of  Place,  8  56.  [858, 

Proposal  or  Acceptaftce  by  Conduct, 

Rules  do  not  Apply  to  Contracts  by 
Deed,  859. 

Implied  Promises — Promises  Im- 
plied in  Law — Implied  from 
Conduct — Work,  etc.  Done  at 
Request — Presumption  may  be 
Rebutted— No  Promise  Implied' 
between  Parent  and  Chila,96o^ 

Capacity  of  Parties,  862. 

Infants,  862. 

Married  Women,  862. 

Lunatics  and  Drunkards,  862. 

Agents  and  Corporations,  862. 

Persons  Affected  by  Contract— Par- 
ties and  Assignees —  Third  Per- 
sons, 863. 

Construction  of  Contracts — Province 
of  Court  to  Construe,  867. 

Unlawful  Agreements — Contrary  to 
Positive  Law,  869. 

Injury  to  Third  Persons,  870. 

Fraud  upon  Creditors,  870. 

Dealings  by  Agent  against  Duty, 
871. 

Fraud  on  Marital  Rights,  872. 

Prohibited  Marriages,  872. 

Contrary  to  Statute,  872. 
Wagering  Contracts,  873. 
Contracts  against  Public  Policy,  S75. 
Restraint  ^  Trade,  882. 
General  Rules  Relating  to  Illegality, 
886. 


Agreement  Consists   of  Offer  and    Discharge  of  Contract — Meaning  of 


Acceptance,  841.  [842. 

Express  and  Implied  Agreements, 
Proposal  and  Acceptance — CharaC" 

ter  of  Proposed,  842. 
Conditions  of  Proposal,  846, 
Proposal  to  Unascertained  Person — 

Offers  of  Reward — Bidding  at 

Auction — Letters  of  Credit,  846. 
Revocation  of  Proposed,  850. 


Term,  889. 

Discharge  by  Agreement — Express 
Rescission  of  Executory  Con- 
tracts, 889. 

Rule  as  to  Executed  Contracts,  890. 

Negotiable  Instruments,  890. 

Change  of  Terms,  890. 

New  ana  Inconsistent  Contract,  891. 

Change  of  Parties,  892. 
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Form  of  N^w  Agreement-Contracts  Discharge     by     Breach — Forms    of 

under  Seal — Statute  of  Frauds^  Breach,  903. 

Provisions  for  Discharge^  893.  [892.  By  Renunciation,  999. 

Non-fulfUmcnt  of  Specified   Term,  Impossibility  Created  by  one  Party, 

893.  By  Non-performance,  908.          [907. 

•  Occurrence  of  Particular  Event,  894-  Effect  of  Breach — Absolute  Promises, 

^option  to  Discharge — Domestic  Ser^  Conditional  Promises,  909.         [909. 

vice,  894.  Conditions  Subsequent,  909. 

Discharge  by  Performance,  895.  Conditions  Concurrent,  910. 

Payment — Of  Less  than  is  Due — By  Conditions  Precedent,  911. 

Promissory  Note,  895.  Breach  in  Vital  Matter,  914. 

Tender,  896.  Entire  Contracts,  916. 

Impossibility,  897.  Acceptance  of  Partial  Performance, 

Known  to  Both,  Parties,  897.  Breach  in  Minor  Matter,  922.  [920.  - 

Legal  Impossibility,  897.  Effect  of  Accepting  Substantial  Per- 

Non-ex istence  of  Subject-matter,  ifyi,  f  or mance,  ^2y, 

Known  to  One  Party,  898.  Severable  Contracts,  925. 

Effect  of  Change  in  Law,  898.  Discharge  of  Right  of  Action,  928. 

Temporary  Change,  899.  Discharge  by  Operation  of  Law,  928. 

Subsequent  Impossibility,  900.  Merger,  928.                                [928. 

Absolute  Undertakings,  ^100.  Alteration  of  Written  Instrument, 

Duty  Imposed  by  Law,  901.  Appointing  Debtor  Executor,  928. 

Destruction  of  Subject-matter,  901.  Marriage,  928. 

Personal  Capacity  of  Parties,  902.  Arrest  for  Debt,  929. 

Option  to  Perform  in  One  of  Two  Bankruptcy,  929. 

Ways,  903.  Rescission  for  Misrepresentation,  929. 

Impossibility  Caused  by  Party,  903.  Mistake — Duress —  Undue    Influence, 

933- 

1.  Beflnition  of  Legal  Bights. — ^Jurisprudence  is  concerned  only 
with  such  rights  as  are  recognized  by  law  and  enforced  by  the 
power  of  a  State.  A  "  legal  right  "  is  a  capacity  residing  in  one 
man  of  controlling,  with  the  assent  and  assistance  of  the  State,  the 
actions  of  others.* 

2.  Eights  In  Personain  and  In  Bern. — Rights  may  be  divided  into 
two  classes — rights  in  personam  and  rights  in  rem.  The  former  are 
those  rights  which  are  available  against  a  certain  individual ;  the 
latter  those  which  are  exercisable  over  an  object  and  available 
against  all  the  world,  but  not  against  one  person  more  than  an- 
other.* 

3.  Executed  and  Exeentory  Contraets. — Contracts  are  either  exe- 
cuted, which  create  rights  in  rem^  or  executory,  which  create 
rights  in  personam?  Executed  contracts  are  not  properly  contracts 

1.  Holland  on  Jurisprudence,  69.  tfae  horse  to  his  own  stable.    Here  a  coo- 

8.  A  servant  has  a  right  to  his  wages  tract  has  taken  place,  but  tfae  buyer  has 

available  against  one  certain  individual —  become  the  owner  of  the  horse  and  the 

his  master.     This  is  therefore  a  right  in  seller   has    become    the    owner  of  the 

personam.    The  owner  of  a  horse,  a  gar-  money.     The  transaction  is  at  an  end; 

den,  or  other  species  of  property,  has  a  the  contract  is  executed.    The  horse  is 

right  to  the  use  and  enjoyment  of  that  the  property  of  the  buyer:  he  has  a  right 

property;  but  this  right  is  not  available  to  it  available  against  all  the  world— a 

.against  one  person  more  than  another,  right  in  rem.     Suppose  the  seller  agrees 

It  is  a  right  against  all  the  world,  and  to  deliver  the  horse,  and  the  buyer  to  pay 

'therefore  a  right  in  rem,    Holland  on  the  price  at  a  future  lime.    The  agree- 

Jurispmdence,  122,  208;  Leake  on  Cont.  ment  gives  the  buyer  a  right  to  have  the 

i>6.  horse  at  the  time,  but  it  does  not  vest 

8.  Thus,  a  man  agrees  to  buy  a  horse  the  ownership  of  the  animal  in  him.  The 

from  another,  pays  the  price,  and  takes  contract  is  executory.     He  has  a  right  to 
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at  all.  The  term  is  used  to  signify  rights  in  property  which  have 
been  acquired  by  means  of  contract.  The  parties  are  no  longer 
bound  by  a  contractual  tie.  Nevertheless  executed  contracts  are 
within  the  meaning  of  the  clause  in  the  constitution  of  the  United 
States  which  forbids  any  State  to  pass  a  law  impairing  the  obliga- 
tion of  contracts.*  ^ 

4.  Szeentory  Contracts — Definition — Obligation. — Executory  con- 
tracts, or  contracts  in  the  usual  and  proper  sense,  signify  agree- 
ments or  promises  which  create  rights  in  personam.  Every  agree- 
ment or  promise  enforceable  by  law  is  a  contract.  That  which 
renders  an  agreement  enforceable  by  law  is  called  its  obligation.* 
An  agreement  or  promise  which  has  no  obligation  is  called  a  nudum 
pactum. 

5.  Contraota  Formal  and  Informal — Contracts  may  be  divided 
into  formal  and  informal,  the  obligation  of  the  one  consisting  of 
the  fornfis  and  ceremonies  which  are  observed  zX  its  making,  the 
obligation  of  the  other  arising  from  facts  and  circumstaiJces  inde- 
pendent of  the  form. 

6.  Clasgifioation  of  Common-law  Contracts. — Contracts  at  the  com- 
mon law  are  of  three  classes :  i,  contracts  under  seal ;  '2,  contracts 
of  record ;  and,  3,  simple  contracts.  The  first  two  classes  are  for- 
mal contracts,  and  the  third  informal. 

7.  Contracts  nnder  Seal,  Deeds,  or  Specialties. — The  contract 
under  seal  or  deed  is  one  of  the  earliest,  if  not  the  earliest,  forms 
of  contract  known  to  the  common  law.*  It  is  a  formal  contract ; 
that  is,  it  derives  its  obligation  from  the  sealing  and  delivery. 

enforce  his  agreement,  but  the  right  is  tracts."  In  McGee  v,  Mathis,  4  Wall, 
available  against  the  seller  only,  and  is  (U.  S.)  143,  a  State,  in  order  to  promote 
therefore  a  right  in  personam.  Holland  the  drainage  and  sale  of  certain  swamp 
<ni  Jurisp.  208.  lands,  passed  an  act  exempting  such 
1.  In  Fletcher  v.  Peck,  6  Cranch  (U.  lands  from  taxation  for  ten  years,  and 
S.),  87,  a  State  by  statute  granted  lands  issued  transferable  scrip  receivable  for 
to  particular  grantees,  and  subsequently  them.  Neid,  that  the  repeal  of  the  ex- 
revoked  the  grant.  Held,  that  the  grant  emption  act  so  far  as  it  concerned  land 
was  a  contract,  and  could  not  be  revoked,  paid  for  by  scrip  issued  before  the  repeal 
"  Since  the  constitution  uses  the  general  impaired  the  contract  of  the  State  with 
term  'contract,'  without  distinguishing  the  holders  of  such  scrip.  See  Pomeroy 
between  those  which  are  executory  and  on  Const.  349  seq.,  where  the  cases  are 
those  which  are  executed,  it  must  be  con-  collected  and  reviewed.  As  to  what  con- 
strued to  comprehend  the  latter  as  well  stitutes  a  contract  within  the  meaning  of 
as  the  former."  Per  Marshall,  C.  J.  See  this  clause,  and  what  laws  impair  its  ob- 
also  Terret  v.  Taylor,  9  Cranch  (U.  S.).  ligation,  see  title  Constitutional  Law. 
43-52.  In  Dartmouth  College  v.  Wood-  8.  An  obligation  is  defined  by  the 
ward,  4  VITheat.  (U.  S.)  518,  Marshall,  C.  Roman  lawyers  as  juris*  vinculum  quo 
J.,  says,  at  p.  656:  **\i  a  doubt  could  necessitate  adstringimur  alicujus  solvenda 
exist  that  a  grant  is  a  contract,  the  point  rei.  The  obligation  is  the  bond  or 
was  decided  in  the  case  of  Fletcher  v.  chain  with  which  the  law  joins  together 
Peck,  6  Cranch  (U.  S.),  87,  in  which  it  persons  or  groups  of  persons  in  conse- 
was  laid  down  that  a  contract  is  either  quence  of  certain  voluntary  acts.  See 
executory  or  executed;  ....  but  whether  Maine  Ancient  Law  (loth  Ed.),  ch.  ix.,  p. 
executed  or  executory,  ....  they  both  323.  For  meaning  of  obligatio  see  Hunt- 
are  equally  within  the  provision  of  the  er's  Roman  Law  (2d  Ed.),  bk.  ii.,  p.  451 
constitution  of  the  United  States  which  seq. 

forbids  the  State  governments  to  pass  8.  In  primitive  societies  the  law  does 

laws  impairing  the  ^obligation  of  con-  not  lend  its  aid  to  enforce  promises  or 
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8.  Deflnition  of  Deed.— ^A  deed  is  a  writing  or  instrument  written 
on  paper  or  parchment,  sealed  and  delivered,  to  prove  and  testify 
the  agreement  of  the  parties  whose  deed  it  is  to  the  things  con- 
tained in  the  deed.    A  deed  cannot  be  written  upon  wood,  leather, 

cloth,  or  the  like,  but  only  upon  parchment  or  paper,  for  the  writ- 
ing upon  them  can  be  least  vitiated,  altered,  or  corrupted.* 

agreements  unless  they  are  accompanied-  sisted  of  an  entry  in  the  books  of  the 
with  certain  prescribed  formalities.    The  creditor  of   a  sum  due  him,  and  a  cor- 
form  is  regarded  as  of  greater  importance  responding  entry  in  the  books  of  the 
than  the  promise  itself.  If  the  form  is  ob*  debtor.    Or,  finally,  the  debtor  was  not 
served,  no  further  inquiry  is  made.   If  the  allowed  to  dispute  the  entry  in  the  cred- 
form  is  not  observed,  the  promise  cannot  itor^s  books  if  it  were  made  with  his  con- 
be   enforced.     As  ^civilization   advances  sent.      Hunter    Roman    Law.   466-526; 
forms  are  gradually  dispensed  with,  and  Maine  Ancient  Law,  330,  331.     No  other 
men  become  more  and  more  inclined  to  re-  formalities  were  necessary.     Next  came 
gard  the  promise  as  the  real  source  of  the  the  contract  re — the  real  contract,  whose 
obligation.     Maine   Ancient   Law  (loth  obligation  consisted  not  in  the  observ- 
Ed.),  313;  Pollock  on  Con  ts.  132  seq.  The  ance  of  any  forms,  but  in  the  fact  that 
formal  contract  of  the  common  law  was  the  plaintiff  had  performed  his  part  of 
the  deed — ^the  writing  sealed  and  deliv-  the  agreement.     A  promise  to  lend  could 
ered.     When  the  defendant  was  indebted  not  be  enforced  unless  made  in  the  form 
to  the  plaintiff  in  a  sum  certain,  for  wrong-  of  a  stipulation;  but  if  the  loan  were 
fully  detained  property  which  belonged  actually  made,  the  law  would  compel  the 
to  the  plaintiff,  the  latter  had  a  remedy  borrower  to  repay  according  to  his  prom- 
in  the  action  of  debt.     Pollock  on  Conts.  ise.    Performance  by  one  party  imposed 
I37»  I39t  140*     For  early  forms  of  con*  an  obligation  upon  the  other.     Maine 
tract  and  action  of   debt,  see    Holmes  Ancient  Law,  331;  Hunter  Roman  Law. 
Com.  Law, lecture  vii.,  247  j^f.  But  where  471  seq,^  527  seq.     Finally,  we  have  the 
there  was    no    question  of   property-—  consensual  contracts,  in  which  all  formal- 
where  a  man    simply  promised  to  do  ities  are  dispensed  with,  their  obligation 
some    act  in    the    future — his  promise  arising  from  the  mere  agreement  of  the 
could  not  be  enforced  unless  it  was  made  parties.    Maine  Ancient  Law,  332.    The 
by  deed.    Pollock  on  Cont.  141,  142.   For  consensual  contracts  were  four  in  num- 
a  long  time  no  executory  contract  was  ber:  i.  Emptio  venditio  (sale);  2.  Lecatio 
binding  unless  it  was  made  by  deed,  conductio  (hire);  3.  SocUias  (partnership); 
Such   promises  derived  their  obligation  and  4,  Mandatum  (agency).     Mandate  or 
from  the  formality  of  the  deed.     In  the  agency   is  classed  with  the  consensual 
course  of    time  promises    by  word  of  contracts  by  Justinian,  but  Hunter  thinks 
mouth,  without  any  formality,  came  to  it  belongs  more  properly  with  the  equi- 
be  enforced;  but  as  we  shall  see  hereafter,  table  contracts  or  contract  re.    Hunter 
such  promises  were  not  binding  without  Roman  Law,   533.      In  the  other  three 
a  consideration.    Their  obligation  arose  consensual  contracts  a  valuable  coosid- 
not  from  the  promise,  but  from  the  con-  eration    is    essential    from    their  very 
sideration.  nature.     In  the  contract  of  sale  the  seller 
The  history  of  contract  in  the  Roman  receives  the  price  in  return  for  his  goods; 
law  is    similar.     The    Romans    started  in  hiring,  the  laborer  receives  his  wages 
with  only  formal  contracts.     Hunter  In-  in  return  for  his  work;  in  partnershipt  two 
troduction  to  Roman  Law  (3d  Ed.),  96.  or  more  persons  combine  their  property 
The  oldest  of  these  is  the  verbal  contract  or  one  contributes  property  and  another 
effected  by  means  of  a  stipulation — that  labor;  in  either  Case  there  is  a  valuable 
is,  a  formal  question  and  answer:  *'Do  consideration  moving  from  each  partner, 
you    promise  to    give  me    your    slave  Hunter    Roman    Law,    490    seq.;  5^^' 
Stichus?    I  promise."    This  was  a  bind-  534. 

ing  contract.      If  the  promisor  simply  1.  Co.   Litt  35,  b\   17,  i  h\  Sheppard's 

said,  "I  promise  to  give  you  my  slave  Touchstone,   50;   Leake  on  Conts.  I3S* 

Stichus,"  his  promise  lacked  the  requisite  The  contents  of  a  deed  may  be  written 

formality  and   could    not  be  enforced,  or  printed  in  ink  or  in  pencil.     Schneider 

Maine  Ancient  Law,  328;    Hunter  Ro-  z^.  Norris,  2  M.  &  S.  286. 

man  Law,  459.     Next  in  order  of  time  is  A  Written  contract  is  not  binding  until 

the  literal  or  written  contract,  which  con-  delivered;    nor,  if  its    delivery  is  con- 
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9.  Peculiarities  Inoidentto  Contracts  under  Seal. — There  are  cer- 
tain  peculiarities  incident  to  a  contract  under  seal. 

10.  Vo  Consideration  Vecessary— Illegal  Consideration — Failure 
of  Consideration. — It  needs  no  consideration  to  support  it.^  But 
if  a  consideration  in  fact  exists  it  must  be  a  lawful  one.     If  the 

ditional,  until  the  condition  has  been  fal-  some    than    the    bond,   cannot    be    im- 

filled.     McFarland  v,  Sikes,  3  New  Eng.  peached  for  want  of  consideration.    Bue- 

Rep.  (Conn.)  252.  chel  v,  Buechel.  65  Wis.  532. 

Where  an  agreement  is   recited  in  a        Though  trourts  of  equity  will  not  set 

sealed  instrument,  the  recital  will  not  aside  a  contract  merely  because  it  is  vol- 

make  the  agreement  a  specialty,  unless  untary,  yet  they  will  not  compel  specific 

it  appears  that  the  recital  was  intended  performance  of  such  a  contract.   Jeffreys 

to    renew    the    agreement    under    seal.  v.  Jeffreys,  Cr.  &  Ph.   138;  per  Knight- 

Douglas  V,  Hennessy,  11  East.  Rep.  (R.  Bruce»  L.  J.,  in  Kekewick  v.  Manning,  i 

I.)  298.  D.  M.  &  G.  176;  21   L.  J.  C.  581;  Wal- 

An  agreement  involving  the  sale  and  rond  v,  Walrond,  Johns.  18;  28  L.  J.  C. 

purchase  of    lands  used  throughout  the  97. 

word  "  covenant,"  purported  to  bind  the        No  consideration  is  required  for  the 

*'  heirs"  of  the  respective  parties  as  well  validity  of  a  complete  declaration  of  trust, 

as  their  personal  representatives,  and  was  yet  an  incomplete  voluntary  gift  creates 

declared  to  be  the  *'act  of  the  parties,  in  no  right  which  can  be  enforced.     Dorsey 

witness    whereof"    they    thereunto    set  t/.  Packwood,  12  How.  (U.  S.)  126,  137; 

their  hands  and  seals.     Held^  that   the  Stone  v.  Hackett,  12  Gray  (Mass.),  227; 

agreement  operated  as  a  deed,  although  Est.   of  Webb,  49  Cal.   541;   Crooks  v, 

no  actual  seal  or  scroll  was  affixed.    Je-  Crooks,  34  Ohio  St.  610,  615:  Wadhams 

rome  v,  Ortman,  33  N.  W.  Rep.  (Mich.)  v.  Gay,  73  111.  415;  Carhart's  App.»  78 

759.    For  the  requisites  to  a  valid  deed  Pa.  St.  100,  119;  Young  v.  Young,  80  N. 

see  title  Deed.  Y.  422;  Perry  on  Trusts,  §  96  seq, 

1.  Pillans  V.   Microp,  3   Burr.    1670;        Where  specific  performance  in  equity 

Cooch  V,  Goodman,  2  Q.  B.  (42  E.  C.  L.  is  sought,  a  voluntary  covenant  stands 

R.)  590;  Sherbrick  v.  Salmond.  3  Burr,  scarcely  or  not  at  all  on  a  better  foot- 

1639;  Fallowes  v.  Taylor,  7  T.  R.  475;  iog  than  an  unsealed  instmmeot.    Per 

Sbarington    v,    Strotten,  Plowden  Rep.  Knight- Bruce,  L.  J.,  Kekewick  v,  Man- 

308.  ning,  I  D.  M.  G.  176,  188;  Short  z;.  Price.. 

A  merely  gratuitous    contract  under  17  Tex.  397;  Hays  v,  Kershaw,  i  Sandf. 

seal  is  enforceable  at  common  law.  Aller  Ch.  (N.  Y.)  258-<26i;  Black  v,  Cbrd,  % 

V.  Aller,  40  N.  J.  L.  446;  Burkholder's  H.  &  G.  (Md.)  100;  Buford's  Heirs  v. 

Exr.  V,  Plank,  69  Pa.  St.  225.  McKee,   i   Dana  (Ky.),  107;    Bayler  v. 

*'  What  effect  has  want  of  considera-  Commonwealth.  40  Pa.  St.  37;  Lamprey 

tion  by  the  common  law  in  regard  to  a  v.  Lamprey,  29  Minn.  151. 
bond  on  a  judgment  ?    Certainly  none  to        There  are' some  deeds  which  require  a 

destroy  the  conclusiveness  of  the  seal  or  consideration.     Those  deriving  their  ef- 

of  the  recovery.     A  voluntary  bond   is  feet  from  the  Statute  of  Uses — that  is,  a 

both  at  law  and  in  equity  a  gift  of  the  bargain   and   sale,   and    a  covenant  to 

money."    Gibson,   C.  J.,   in    Sherk   v,  stand  seized  to  uses — ^are  void  without  a 

Endress,  3  W.  &  S.  (Pa.)  255;  Harrell  v,  consideration,  the  first  requiring  a  pecu- 

Watson,  63  N.  Car.  454;  Parker  v.  Flora,  niary  one  and  the  latter  a  consideration 

63   N.  Car.   474;  Harris  v,    Harris,   23  of  blood  or  marriage.   Shep.  Touch.  510; 

Gratt.  (Va.)  737.  2  Blk.  Com.  338;  Sm.  on  Conts.  17. 

A  voluntary  bond  from  a  father  to  his        Contracts  in  restraint  of  trade  also  are 

child,  though   it  must  be  postponed  to  void     without    consideration,    although 

creditors,  yet  is  good  against  heirs,  leg-  under  seal.     Mitchell  v.  Reynolds,  i  P. 

atees,   and  all  who  stand  \j^  no  higher  Wms.  181;  i  S.  L.  C.  (8th  Am.  Ed.)  778; 

equity  than  the  obligor  himself.  Candor^s  Mallan  v.  May.  11  M.  &  W.  665;  Palmer 

Appeal.  27  Pa.  St.  119;  Carter  v.  King,  v.  Stebbins,  3  Pick.  (Mass.)  188. 
II    Rich.   L.   (S.   Car.)  125;   Walker  t/.        A  consideration   must  appear  on  the 

Walker,  13  Ired.  (N.  Car.)  335;  Wing  v.  face  of  the  agreement,  and  a  declaration 

Chase,  35  Me.  260.  on  a  bond  in  restraint  of  trade,  setting 

A  bond  showing  on  its  face  that  it  was  forth  no  actual  consideration,  is  bad  on 

given  in  consideration  of  the  release  of  demurrer.  Gompers  v.  Rochester,  56  Pa., 

a  previous  valid  agreement  more  burden-  St.  194. 

827 


SiUfpel.                                   CONTRACT,  Xitopiol 

consideration  is  unlawful  the  contract  is  void.*  So  a  failure  of  con- 
sideration is  a  good  defence.* 

11.  Estoppel — A  party  is  estopped  from  denying  the  truth  of 
the  recitals  and  statements  made  in  his  deed,  in  any  legal  pro- 
ceedings upon  the  deed,  between  the  same  parties  in  the  same 
right,  or  those  claiming  through  them.* 

1.  Collins  V.    Blautern,   and  notes,  i  as  are  intended  to  be  agreed  upon  as  true 

Sni.   L.  C.  (8th  Am.   Ed.)  715.     As  to  against  one  or  other  of  the  parties;  and 

what    considerations    are    illegal,    see,  this   intention  is  to  be  gathered  from 

infray  ILLEGALITY.  construing  the  deed.   Stronghill  v.  Buck, 

8.  The  reason  why  equity  forbids  a  re-  14  Q.  B.  781.    The  party  to  a  deed  is  ia 

covery  on  a  specialty  when  the  consider-  most  cases  estopped  from  controverting 

ation  fails  is  not  because  a  consideration  any  statement  therein,  or  showing  that  it 

is  essential  to  such  instrument,  but  be-  was  executed  with  a  different  intent  or 

cause  the  parties  are  shown  to  have  con-  object  from  that  which  the  deed  itself 

<racted  on  that  basis,  and  the  failure  of  imports.     Hayne  v.  Maltby.  3  T.  R.  438; 

the  end  involves  that  of  the  means.  Yard  Com.  Dig.  Estoppel;  i  Saund.  216,  n.  2; 

7'.  Patton,  13  Pa.  St.  285.  Willes,  9.     Except  in  cases   of  duress, 

Chancery  will  not  interfere  unless  it  is  fraud,  or  illegality,  which   defences  the 

shown  that  the  instrument  was  executed  law  admits,  notwithstanding  the  security 

on  the  faith  of  some  promise  or  stipula-  has    the    appearance   of    having   been 

tion  that  has  not  been  fulfilled.  Kennedy  deliberately  framed.     3  T.  R.  418.    The 

V,  Howell,  20  Conn.  349;  Candor's  Ap-  current  of  authority  in  America  has  much 

peal,  27  Pa.  St.  119.  relaxed  the  strictness  of  the  English  cases 

Future  illicit  cohabitation  is  a  bad  con-  on  this  subject.     Thus  it  may  be  consid- 

sideration,  yet  a  recovery  may  be  had  ered  as  settled  that  evidence  is  admissible 

-on  a  bond  given  to  a  mistress,  unless  eitheron  the  part  of  the  grantor  or  grantee 

there  is  evidence  of  undue  influence  on  to  show  that  the  consideration  named 

the  one  hand,  or  a  stipulation  for  the  in  a  deed  was  really  greater  or  less  than 

coiftinuance  of  the  unlawful  connection  there  expressed.      Bullard  v,  Briggs,  7 

on  the  other.     Fisher  v.  Bridges,  3  E.  &  Pick.  (Mass.)  533;  Wade  v,  Merwin,  11 

B.  642;   Wyant    v,   Lesher,  23  Pa.  St.  Pick.   (Mass.)  288;  Clapp  .v.   Tinall.  26 

338;  Doe  V.  Horn,  i  Ind.  363;  Shenk  v.  Pick.  (Mass.)  247;  McCrea  v.  Pormonk, 

Mingle,  13  S.  &  R.  (Pa.)  29.  16  Wend.  (N.  Y.)  460  (where  many  cases 

Mere  continuance  of  cohabitation  was  are  cited  and  commented  on);  White  r. 

held  not  enough  to  raise  a  presumption  Miller,  22  Vt.  380;  Wilkinson  v.  Scott, 

that  a  bond  was  given  in  consideration  17  Mass.  249;  Prichard  v.  Brown,  4  N. 

of  future  cohabiution,  and  the  bond  was  H.  397;  Burbank  v,  Gould,  15  Me.  118; 

held  good.    Vallance  v.  Blagden,  26  Ch.  Belden  v,  Seymour,  8  Conn.  310;  Meeker 

D-  353;  50  L.  T.  N.  S.  574.  V.    Meeker,    16    Conn.   383;    Beach    r. 

8.  Co.  Litt.  352,  a\  notes  to   Doe  v,  Packard,  10  Vt.  96;  Bingham  r.  Weider- 

Oliver,  and  Duchess  of  Kingston's  Case,  wax,  i  N.  Y.  509;  Watson  v.  Blaine,  12 

2  Sm.  L.  C.  317;  Lainson  v.  Tremere,  i  S.  &  R.  (Pa.)  131;  Jack  v,  Dougherty,  3 

A.  &  E.  792;  Bowman  v,  Taylor,  2  A.  Watts  (Pa.),  158;  Bolton  v,  Johns,  5  Pa. 

&  E.  278.     The  estoppel  in  a  deed  ex-  St.  145;  Harvey  t/.  Alexander,  i  Rand, 

tends  to  its  recitals.     Stowe  v,  Wyse,  7  (Va.)  219;    Wilson  v,  Shelton,  9  Leigh 

Conn.    214;    Jackson    v,    Parkhurst,    9  (Va.),  342;  Curry  v.  Lyles,  2  Hill(S.  Car.). 

Wend.  (N.  Y.)  209;  Carver  v.  Jackson,  4  404;    Moore    v.   McKie,   5    Sm.  &  M. 

Peters  (U.   S.),    i.     The  estoppel  does  (Miss.)  238.     Unless  such  evidence  is  io- 

not  extend  to  proceedings  by  a  party  in  troduced  either  directly  or  indirectly  for 

a  different  right.     Metters  v.  Brown,  i  the  purpose  of  defeating  the  operation  of 

H.  &  C.  686;  32  L.  J.  Ex.  138.     Nor  to  the  instrument  as  a  conveyance,  as  by 

proceedings  by  persons  not  parties  to  the  showing  it  void  for  want  of  a  sufficient 

deed  or  cUiiming  through  them.     Heath  consideration.     Wilt  v.  Franklin,  i  Binn. 

?y.  Crealock,  L.  R.  10  Ch.  22.     Nor  to  (Pa.)  502;  Hum  v.  Soper,  6  Harr.  &  J. 

proceedings  for  other  purposes  collateral  (Md.)  276.     Thus  a  grantee  may  prove 

to  the  deed.    Carpenter  v,  BuUer,  8  M.  the  expressed  consideration  to  be  greater 

&  W.  209;  Exp,  Morgan,  L.  R.  2  C.  D.  for  the  purpose  of  increasing  bis  dam- 

72.  Although  for  such  purposes  the  con-  ages  on  the  covenants  in  the  deed, — 

tents   of  the  deed   might  be  evidence.  Belden  v,  Seymour,  8  Conn.  310. — while. 

The  effect  of  a  deed  in  estoppel  is  also  on  the  other  hand,  the  grantor  may  prove 

restricted  to  such  recitals  and  statements  it  less  for  the  purpose  of   diminishing 
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IS.  Deed  Cannot  be  Varied  or  Diaohar^ed  by  Parol — A  deed  can- 
not be  varied  or  dischai^ed  by  a  parol  agreement;  but  only  by  an 
instrument  under  seal.^ 

13.  Priority  in  Adminiitration  of  Deoedentt"  Estates. — Contracts 
under  seal  or  specialty  debts  are  in  some  places  given  priority  over 
simple  contract  debts  in  the  administration  of  the  personal  estates 
of  decedents/'* 

14.  Limitation  of  Actions. — ^A  right  of  action  arising  from  a  con- 
tract under  seal  is  barred  if  not  exercised  within  twenty  vears;  if  it 
arises  from  a  simple  contract  it  is  barred  after  six  years.^ 

15.  Iferger. — Where  parties  have  made  a  simple  contract  for  any 
purpose,  and  afterwards  have  entered  into  an  identical  engagement 
by  deed,  the  simple  contract  merges  in  the  deed  and  becomes  ex- 
tinct* 

16.  Authority  of  Agents  to  Exeente  Seeds. — A  deed  is  necessary  for 
authorizing  an  agent  to  execute  a  deed  for  another.^ 

them.  Morse  v.  Shattuck,  4  N.  H.  239;  not  his  heirs,  gave  no  remedy  against  the- 
Harlow  v,  Thomas,  15  Pick.  (Mass.)  70;  heir  or  devisee,  the  only  remedy  being 
Marphy  v.  Branch  Bank  of  Mobile.  16  against  the  executor  or  administrator  in 
Ala.  90;  Den  v.  Shotwell,  23  N.  J.  465;  respect  of  the  personal  assets,  but  with 
In  n  Young's  EsL,  3  Md.  Ch.  D.  461;  priority  over  simple  contracts.  Co.  Litt. 
Hammond  v.  Woodman.  41  Me.  177;  209  a;  383,  ^;  386,  <i.  By  sutute  3  & 4  W. 
Harwell  v,  Fitts,  90  Ga.  723;  Farrington  *  IV.  c.  104,  real  estate  is  made  assets  for 
V,  Barr,  36  N.  H.  86;  Thompson  v.  Al-  the  payment  of  all  debts,  simple  contract 
len,  12  Ind.  539.  The  consideration  as  well  as  specialty.  In  this  country 
clause  in  a  deed  estops  the  grantor  from  lands  are  in  general  liable  for  .the  debts  of 
denying  that  a  consideration  has  been  a  decedent,  whether  due  by  matter  of 
received.  In  all  other  respects  it  is  open  record,  specialty,  or  simple  contract.  In 
to  explanation  or  correction  by  parol  the  two  latter  cases,  although  they  create 
evidence,  and  it  may  be  shown  that  the  no  lien  during  the  debtor's  life,  yet  by  his 
consideration  has  not  been  actually  paid,  death  they  become  liens  on  the  real  estate 
or  that  it  has  been  overpaid  by  fraud  or  which  descends  to  the  heir  or  passes  to  the 
mistake.  Goodspeed  v.  Fuller,  46  Me.  devisee,  subject  to  the  payment  of  the 
141;  Irvine  v,  McKeon,  23  Cal.  472;  debts  of  the  ancestor  according  to  the  local 
Carbrey  v.  Willis,  7  Allen  (Mass.),  364;  laws  of  the  State.  The  remedies  for  the  en- 
Allen  V.  Allen,  45  Pa.  St.  468;  Dodge  v,  forcement  of  specialty  debts  are  governed 
Walley,  22  Cal.  224;  Simson  v,  Eckstein,  by  the  statutes  of  the  different  States,  but 
22  Cal.  580.  See  Smith  Conts.  20,21;  the  tendency  of  those  statutes  is  to  abolish 
Leake  Conts.  153,  154.  See  title  Estop-  the  priority  in  favor  of  specialty  debts 
PKL.  over  debts  by  simple  contract  when  the 

1.  See,    infra.   Discharge    op   Con-  specialty  is  not  a  lien  upon  property. 

TRACTS,  where   the   limitations   of  this  Sm.  Conts,  34  n.    See  title  Decedents' 

doctrine  are  suted.    Sm.  on  Conts.  30;  Estates. 

Leake  on  Conts.  154.  8.  The  time  within  which  actions  roust 

8.  This  priority  has  been  taken  away  be  brought  depends,  of  course,  upon  the 

in  England  by  the  sstatute  32  &  33  Vict.  c.  statutes  of  the  various  States.     See  title 

46,  and  specialty  debts  are  put  upon  the  Limitation  op  Actions. 

same  footing  with  simple  contract  debts.  4.  See,    infra^    Discharge   op    Con- 

At  the  common  law,  if  a  man  by  contract  tracts.     See  title  Merger. 

under  seal  bound  himself  and  his  heirs,  the  9.  Steiglitz  v,  Egginton,  z  Holt  N.  P. 

heir  might  be  charged  with  the  liability  C.  141;  Harrison  v.  Jackson,  7  T.  R.  207; 

in  an  action  of  debt  or  covenant  to  the  Rowe  v.  Ware,  30  &a.  278;  Harshaw  v. 

value  of  all  the  freehold  land  he  took  by  M'Kisson,  65  N.  Car.  688.      Where  an 

descent.     The  creditor's  remedy  was  ex-  agent  having  only  parol  authority  to  bind 

tended  by  statute  so  as  to  include  the  his   principal  executes  a  contract  under 

devisee  as  well  as  the  heir.     3  W.  &  M.  seal,  if  not  essential  to  the  validity  of  it  it 

14;  I  W.  IV.  c.  47.    Contracts  under  seal,  should  be  regarded  as  mere  surplusage, 

in  which  the  obligor  binds  himself  and  and  the  contract  held  good  as  a  simple 
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17.  Contracts  of  Sooord — ^Deflnitioit — A  record  is  a  memorial  or 
remembrance  on  rolls  of  parchment,  and  such  memorial  is  not  a 
record  until  enrolled  in  the  proper  office.^ 

18.  Bxamplot. — Contracts  of  record  comprise  judgments,  recog- 
nizancesy  statutes  merchant  and  staple,  and  recognizances  in  the 
nature  of  statute  staple.^ 

19.  Peonliarities. — Contracts  of  record  have  certain  peculiar  inci- 
dents :  I.  They  prove  themselves,  i.e.,  their  bare  production  with- 
out any  further  proof  is  sufficient  evidence  of  their  existence,  should 
it  be  controverted.  2.  They  may  be  enforced  by  scire  facias — ^a 
writ  which  lies  on  a  record  only.'  An  obligation  of  record  may  be 
discharged  by  a  deed  of  release,  although  a  deed  is  a  matter  of  in- 
ferior degree.* 

20.  Simple  Contraeta — ConsideratioiL  HeooMary. — Simple  or  parol 
contracts  are  those  whose  validity  does  not  depend  upon  their 
form,  but  upon  the  presence  of  a  consideration.  With  the  excep- 
tion of  contracts  under  seal  and  contracts  of  record,  every  contract 
requires  a  consideration  to  support  it.* 

contract.     Longi^.  Hartwell,  34  N.  J.  116.  sututes  staple,  which  are  both  contracts 

See  also  Thomas  v.  Joslin»  30  Minn.  388.  of  record  for  the  payment  of  debts,  were 

See  title  Agency.  commonly  in  use.     Subseqaently  recog- 

1.  Co.  Litt.  260  a;  Q.  v,  Hughes  et  al.,  nizances  in  the  nature  of  a  statute  staple 

36  L.  J.  P.  C.  23;  Com.  Dig.  "  Record.  "  \vere  esublished.     These  may  have  been 

A  statute  provision  requiring  a  deed  or  resorted  to  in  some  of  the  States  in  earl? 

contract  to  be  recorded  for  safe  keeping,  times  (see  Kilty  Rep.  Stats.  143),  but  are 

and  notice  to  purchasers,  does  not  there-  now  unknown.     The  only  contract  of 

by  make  it  a  record  in  the  technical  sense  record  now  to  be  met  with  is  a  recogui'- 

of  that  term.    And  it  has  been  so  held  ance,  i.e..  **a  debt  of  record  entered  into 

-even  in  cases  in  which  the  legislature  before  some  court,  judge,  or  magistrate 

have  directed  the  process  upon  such  deed  having  authority  to  take  the  same. "  Com. 

or  contract  to  be  by  scire  facias^  a  writ  v.  Emery,  2  Binn.  (Pa.)  431;  Pace?'.  Mis- 

which  at  common  law  lies  on  a  record  sissippi,  25  Miss.  54.     Recognizances  are 

only.     Thus  in  Pennsylvania  it  has  been  most   frequently   employed   in  criminal 

decided  that  nul  tiel  record  is  no  plea  to  cases  obligating  the  parties  and  witnesses, 

a  scire  facias  on  a  mortgage.     Frear  1:  and  their  bail  and  other  sureties  for  them, 

Drinker,  8  Pa.  St.  520.     The.registry  of  a  to  appear  in  court  to  prosecute,  defend, 

mechanics'  lien  is  no  record,  and  to  a  scire  pay  adjudged  costs,  testify,  and  the  like. 

facias  on  it  the  plea  of  nul  tiel  record  is  a  i  Bishop  Crim.  P^oced.  §  264,  and  note, 
nullity.     Davis  v.  Church,  i  W.  &  S.  (Pa.)        8.  An  action  of  debt  is  also  maintain- 

240.     See  title  Record.  able,  or  in  some  States  there  is  a  stat- 

8.  Anson  on  Conts.  37;  2  Blk.  Com.  utory  proceeding.     Bishop  Crim.  Proced. 

465.     The  judgment  of  a  court  of  record  §  264,  note.    By  statute  in  Pennsylvania^ 

is  treated  for  some  purposes  as  a  contract,  and  perhaps  in  some  other  State,  scire 

2  Blk.  Com.  464,  465 ;  Leake  on  Conts.  faciiu  is  the  method  of  proceeding  to  fore- 

125, 155;  Morse  2/.  Tappan,  3  Gray  (Mass.),  close  a  inortgage.     See  Bouvier's  La^ 

411;  Gebhard  v.  Gamier,  12  Bush  (Ky.),  Diet,  sub  voce;  Bispham's  Eq.  (3d  Ed.) 

321;     Stuart  v.    Landers,   16  Cal.   372;  §156. 

Burnes  v.  Simpson,  9  Kan.  658.     Thus  a        4.  Barker  v,  St.  Quintor.  12  M.  &  W. 

judgment  awarding  a  sum  of  money  to  44i;Shep.  Touch.  322 :  Sewall  z/.  SpaiTow, 

the  plaintiff  imposes  an  obligation  on  the  16  Mass.  24-26;  State  v.  Moody,  69  N. 

defendant  to  pay  that  sum.     But  a  judg-  Car.  529. 

ment  is  not,  properly  speaking,  a  contract.        9.   "  All  contracts  are  by  the  laws  of 

Roe  v,  Hulbert,  17  III.  572-580;    In  re  England  distinguished  into  agreements  by 

Kennedy,  2  S.  Car.  216;  Burnes  v.  Simp-  specialty  and  agreements  by  parol,  nor 

son,  9  kan.  658;  Larrabee  v,  Baldwin,  is  there  any  such  third  class  as  some  of 

35  Cal.  155, 168;  Dudley  v,  Lindsey,  9  B.  the  counsel  have  endeavored  to  maiotain, 

Mon.  (K^.)  486-489.     At  an  early  period  as    contracts    in     writing."       Rann   s'* 

of  English  law,  statutes  merchant  and  Hughes,  7  T.  R.  350,  if.     See  remarks 
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21.  Consideration^ — Definition. — "  A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  in  sonne  right,  interest,  profit, 
or  benefit  accruing  to  one  party,  or  some  forbearance,  detriment, 
loss,  or  responsibility  given,  suffered,  or  undertaken  by  the  other/** 

22.  Adequacy — Promise  to  which  One  is  Already  Bound — Forbearance 
— Compromise  of  Disputed  Claims. — As  a  general  rule,  the  law  will 
not  ifiquire  into  the  adequacy  of  the  consideration,  although  gross 
inadequacy  may  be  evidence  of  fraud.*     But   an  agreement   to 

of  Prof.  Langdell,  Sel.  Cas.  Cone.  p.  when  the  act  is  performed.  If  A  prom- 
1013  seq,^  and  of  Prof.  Ames,  2  Cas.  ise  to  pay  B  a  sum  of  money  if  he  will 
Bills  and  Noted,  p.  872  seq,^  amounting,  do  a  particular  act,  and  B  does  the  act,  the 
in  the  writer's  opinion,  to  a  demonstra-  promise  thereupon  becomes  binding 
tion  of  the  fact  that  on  principle  negoti-  though  B  at  the  time  does  not  engage 
able  bills  of  exchange  and  promissory  to  do  the  act.  Train  v.  Gold,  5  Pick, 
notes  are  binding  of  their  own  force,  and  (Mass.)  380,  385.  Where  several  stock- 
require  no  consideration.  holders  agree  each  to  contribute  for  sale. 

Some  contracts  are  required  by  statute  for  the  benefit    of    the   corporation,   a 

to  be  in  writing,  but  the  writing  is  only  certain   number  of    shares,  one  cannot 

evidence  of  the  contract,  and  considenu  repudiate  the  agreement  after  the  others 

tion  is  as  necessary  as  if  the  contract  have  acted  on  it.      Conrad  v.  La  Rue, 

rested  merely  in  spoken  words.      See  52    Mich.    83.     Where    the    considera- 

title  Statute  of  Frauds.  tion  consists  of  a  promise,  it  is  the  prom- 

An    executory    agreement,  supported  ise  and   not    the    performance    thereof 

only  by  a  meritorious  as  distinguished  which  is  the  consideration  of  the  counter- 

from  a  valuable  or  pecuniary  considera^  promise.     Matthews*  Admr.  v.  Meek,  23 

tion,  cannot  be  enforced  either  at  law  or  Ohio  St.  272,  292  ;     Philpot  v.  Gruen- 

in  equity,   and  an   executory  covenant  inger,  14  Wall.  (U.  S.)  570.    See,  infra^ 

falls  within  the  operation  of  the  rule.  Offer  and  Acceptance,  p.       For   ex- 

Wilbus  V,  Warren,  9  East.  Rep.  (N.  Y.)  amples  of  consideration,  see  infra^  n.  3. 
425.  8.  Westlake  v.  Adams,  5  C.  B.   N.  S. 

**Love  and  affection"  for  a  deceased  248,  265;  24  L.  J.  C.  P.  271,  per 
brother's  widow  is  not  a  sufficient  con-  Byles,  J.,  '*  It  is  enough  that  there  is 
sideration  to  support  a  bond  and  a  mort-  actually  a  consideration,  that  such  con- 
gage  securing  it ;  and  neither  a  partial  sideration  is  legal,  and  that  it  has  some 
payment  of  interest  on  the  bond  by  some  value."  Tindal,  C.  J,,  in  Hitchcock  v, 
of  the  obligors,  nor  the  mutual  promise  Coker,  6  A.  &  E.  438;  Skeate  v.  Beale, 
of  all,  nor  the  acceptance  of  the  trust  by  11  A.  &  E.  983.  If  there  be  any  considera* 
the  trustee  who  was  directed  to  invest  tion  the  court  will  not  weigh  the  extent 
the  proceeds  of  the  bond  for  the  use  of  or  value  of  it.  Phillips  v.  Bateman,  16 
the  beneficiary,  is  sufficient  to  supply  East,  356,  372;  Payne  v.  Wilson,  7  B.  & 
the  want  of  consideration.  Cotton  p,  C.  423;  Callisher  v.  Bischoffsheim,  L. 
Graham,  2  S.  W.  Rep.  (Ky.)  647.  R.  5  Q.  B.  449;  Hesser  v,  Steiner,  5  W.  & 

A  promise  to  pay  the  debt  of  another  S.  (Pa.),  476;  Silvis  v.  Ely,  3  W.  &  S.  (Pa.) 

must  be  supported  by  valuable  conside-  420;  Downing  v.  Funk.  5  Rawle(Pa.).  69. 

ration.     Strough  z/.  Brown,  38  Hun  (N.  **  There  is  no  case  where  mere  inade- 

Y.),  307.  quacy  of  price  independent  of  other  cir- 

1.  As  to  the  origin  and  early  history  cumstances  has  been  held  sufficient  to  set 

of  consideration,  see  O.  W.  Holmes,  Jr.,  aside  a  contract  between  parties  stand- 

"  The  Common  Law,"  lee.   vii.  p.   247  ing  on  equal  ground  and  dealing  with 

seq,;  "The  History  of    Contracts,"  by  each  other  without  any  imposition    or 

John  W.  Salmond.  3   Law  Quar.  Rev.  oppression."   /'^Rogers,  T.,    in  Hind  v. 

166;     Hare  on  Contracts,  117  seq;    Pol-  Holdship,  2  Watts  (Pa.),   104;  Wolford 

lock  on  Contracts,  Appendix,  note  F.  v.  Powers.  85  Ind.  294;  Williams  z^.  Jen- 

8.  Curriev.  Misa,   L.   R  10  Ex.   162.  son,  75  Mo.  681;  I^wrence  v.  McCal- 

Consideration  means  not  so  much  that  mont.  2  How.  (U.  S.)  426,   452;    Goree 

the    promisee  is  benefited  as  that  the  v.  Wilson,  i  Bailey  (S.  Car.),  597;  Worth 

promisor  suffers  a  detriment.  v.  Case,  42  N.   Y.  362.  369;    Smock  if. 

Consideration  may  be  either  the  doing  Pierson,  68   Ind.  405;  Train  v.  Gold,  5 

of  an  act  or  the  giving  of  a  promise.  Pick.  (Mass.)*38o.  384;  Perkins  v.  Clay. 

When  the  consideration  consists  of  per-  4  N.   H.  518,    520;     Giddings  z^.  Gidd- 

formance,  the  promise  becomes  binding  ings'  Admr.  57  Vt.  227;  Cates  v.  Bales, 
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accept  a  smaller  sum  in  payment  of  a  larger  is  not  binding  ^ 
Where,  however,  the  consideration  is  something  new  or  different, 

it  is  good/"*  On  this  principle  a  negotiable  instrument  for  a  less 
sum  may  be  a  satisfaction  of  a  greater.'  A  promise  to  do  what 
one  is  already  bound  to  do  is  not  a  consideration.* 

good  and  valuable  conskleiation,  sufficient  more  beneficial  to  him  than  the  moaejr 

to  support  the  promise  to  pay  as  a  new  in    respect    of   some    circumstance,  or 

agreement,  separate  and  indepoident  from  otherwise  he  would  not  have  so  agieed. 

plaintiff's    agreement    with    the    village.  See  Singleton  v.  Thomas.  73  Ala.  aos: 

Hooker  v.  Russell,  30  N.  W.  Rep.  (Wis.)  Earl  v.  Peck,  64  N.  Y.  596. 
358.  An  agreement  between  judgment  debtor 

A  gift  of  bonds  inter  vivos^  invalid  by  and  creditor  that  in  consideration  of  the 

reason  of  no  delivery  having  been  made,  debtor  paying  down  part  of  the  judgment 

is  not  a  sufficient  consideration  to  support  debt  and  costs,  and  on  condition  of  bis 

an  executory  contract  by  the  donor  to  pay  paying  to  the  creditor  or  his  nominee  the 

the  donee  the  value  of  the  bonds  in  return  residue  by  instalnftents,  the  creditor  will 

for  their  use  and  appropriation  by  him  for  not  take  any  proceedings  on  the  jadg* 

the  purposes  of  has  own  business.^    ^^9*  ment,  is  nudum  pactum^  being  without 

ders  V.  Btody,   12  N.  E.  Rep.*  (Ohio)  consideration,  and  does  not  prevent  the 

321.  creditor  after  payment  of  the  whole  debt 

A  promise  to  pay  a  certain  sum  to  a  and  costs  from  proceeding  to  enforce  pay- 
university,  to  be  used  exclusively  to  liqui-  ment  of  the  interest  upon  the  judgment, 
date  a  then  indebtedness  of  the  university,  Poakes  v.  Beer,  9  App.  Cas.  605,  follow- 
but  if  used  for  any  other  purpose  the  sum  tng  Pinoel's  Case^  5  Rep.  117,  a,  and 
to  be  refunded  to  the  donor,  held  to  Cumber  9.  Wayne,  i  Str.  426. 
be  without  sufficient  consideration,  though  Wherrcertain  drafts  were  paid  by  the 
the  sum  was  used  to  create  a  fund  for  financial  agents  of  a  railroad  corporation 
said  liquidation.  Johnson  v,  Otterbein  in  consideration  t>f  the  release  of  the 
Univ.,  41  Ohio  St.  527.  balance  of  thcf  contract  in  payment  of 

A.  promised  to  give  ;f  20, 000 to  a  fund  of  which  the  drafts  were  drawn,  the  coqw- 
the  Congregational  Union,  and  paid  cer-  ration  being  then  insolvent,and  the  agents 
tain  instalments  of  the  amount,  but  died  having  no  funds  in  their  hands  out  of 
leaving  ;f8ooo  unpaid  and  unprovided  which  they  could  have  paid  the  drafts, 
for.  The  Union  claimed  that  sum  from  held,  that  the  voluntaury  payment  by  the 
A.'s  ezecutors,alIeging  that  they  had  been  financial  agents  of  the  drafts  out  of  their 
led  by  A's  promise  to  contribute  larger  own  means,  and  not  out  of  the  means  of 
sums  to  churehes  than  they  would  other-  the  railroad  corporation,  was  a  sufficieat 
wise  have  done,  that  money  had  been  consideration  to  support  the  release.  In- 
given  and  promised  by  other  persons  in  dianapolis  Rolling  Mill  Co.  v.  St.  U,  Fl 
consideration  of  A.'s  promise,  and  that  S.  &  W.  R.  Co..  7  Sup.  Cl  Rep.  542;  s. 
the  committee  of  the  Union  had  incurred  c,  120  U.  S.  256. 

liabilities  in  consequence  of  A. *s  promise.        S.  Goddard  v,  O'Brien,  9  Q.  B.  D.  37; 

Held^  that  the  promise  was  without  con-  SIbree  v.  Tripp,  15  M.  &  W.  23;  Thomp- 

sideration.     In  re  Hudson,  54  L.  J.  Ch.  son  v,  Pereival,  5  B.  &  Ad.  92s;  Sheehy 

3ii;  33  W.  R.  819.  V,    Mandeville,   6  Cranch  (U.  S.).  255; 

1.    Smith    V,    Bartholomew,    i   Met.  Mechanics'  Bank  v.  Huston,  11 W.  N.  C. 

(Mass.)  276;  Harriman  v.   Harriman,  12  (Pa.)  389;  Notes  to  Cumber  v.  Wayne, 

Gray  (Mass.),  341;  Smith  v.  Phillips,  77  i  Sm.  L.  C.  (8  Am.  Ed.)  633.  640  uq.\ 

Va.   548;  Mechanics'  Bank  v.   Huston,  Article  by  Elisba  Greenhood,  Esq.,  17  C. 

II  W.  N.  C.  (Pa.)  389;  Foakes  r.   Beer,  L.  J.  302. 

L.  R.  9  App.  Cas.  605;  I  Sm.  L.  C.  (8        If  a  creditor  agrees  to  relinquish  a  part 

Am.  Ed.)  648;  Shepard  v,  Rhodes,  7  R.  of  his  debt  on  receiving  a  new  or  addi- 

I.  470;  Schnell  v.  Nell,  17  Ind.  29;  Wol-  tional  security  for  the  balance,  or  if  he 

ford  V.  Powers,  85  Ind.   294,  301.     See,  agrees  to  receive  a  chattel  of  less  valw 

infray  Discharge  of  Contracts.  than  his  debt  in  satisfaction  of  his  debt, 

8.  Pinnel's  Case,  5  Co.   Rep.  117,  a,  his  promise  will  have  a  good  considerar 

Payment  of  a  lesser  sum  in  satisfaction  tion  and  will  be  held  to  be  valid.    Day 

of  a  greater  cannot  be  a  satisfaction  of  v.  Gardner,  7  Atl.  Rep.  (N.  J.)  365. 
the  whole;  but  the  gift  of  a  horse,  hawk,        4.  Deacon  v.  Gridley,  is  C.  B.  295; 

cj  robe  in  satisfaction  is  good,  because  Judgment  on  7th  plea  in  Mallalien  v. 

it  shall  be  intended  that  the  thing  which  Hodgson,   16  Q.  B.  689:  Vandeibilt  «. 

the  plaintiff  has  agreed  to  take  will  be  Schreyer,  91  N.  Y.  392,  401;  Withers  *. 
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Ewing,  40  Ohio  St.  400;  Conover  v,  which  he  has  perfonned  in  his  official 
Still  well,  34  N.  J.  L.  54;  Croslyt/.  Wood,  capacity,  especially  if  an  agreement  is 
•6  N.  Y.  369;  McCaleb  v.  Price,  12  Ala.  made  to  pay  htm  a  greater  sum  for  ser- 
753;  City  V.  Lenze,  37  Ohio  St.  383;  vices  than  the  statutes  allow  him  for  his 
Cobb  V,  Cowdry,  40  Vt.  25,  28:  Runna-  fees.  Andrews  v,  Wilcozson,  33  N.  W. 
maker  v,  Cordray,  54  111.  303;  Ford  v.  Rep.  (Mich.)  533;  Kick  z/.  Merry,  23  Mo. 
Gamer,  15  Ind.  298;  Reynolds  z^.  Nugent,  72;  Bent  v.  Wakefield,  etc.,  Bank,  4  C. 
25  Ind.  328.  A  promise  of  extra  pay  to  P.  D.  i;  Stamper  v.  Temple,  6  Humph, 
sailors  in  consideration  of  their  agreeing  (Tenn.)  113.  And  see  Davies  v.  Burns, 
to  finish  a  voyage  for  which  they  had  5  Allen  (Mass.).  349;  Callaghanz^.  Hallet, 
signed  articles  is  without  consideration.  I  Caines  (N.  Y.),  104.  Consenting  to 
Bartlett  v.  Wyman,  14  Johns.  (N.  Y.)  260.  rescind  an  unlawful  agreement  is  no  con- 
So  a  promise  to  pay  a  witness  for  attend-  sideration  for  a  promise.'  Hooker  v,  De 
ance  at  court  more  than  the  fees  pre-  Palos,  28  Ohio  St.  257,  258.  But  the 
scribed  by  law.  Dodge  v.  Stiles,  26  Conn,  doing  or  undertaking  of  anything  beyond 
463;  Sweeney  v.  Hunter.  I  Murphey  (N.  what  one  is  already  bound  to  do,  though 
Car.)>  i8x.  Orany  promise  made  in  con-  of  the  same  kind  and  in  the  same  trans- 
sideration  of  the  payment  in  whole  or  in  action,  is  a  good  consideration.  A  promise 
j>art  of  a  debt  already  due.  Warren  v.  to  reward  a  constable  for  rendering  ser- 
Hodge,  121  Mass.  106;  Smith  v.  Bartholo-  vices  beyond  his  ordinary  duty  in  the 
mew,  I  Met  (Mass.)  276;  Smith  v.  Tyler,  discovery  of  an  offender  is  binding.  Eng- 
51  Ind.  512;  Sutev.  Davenport,  12  Iowa,  land  v,  Davidson,  11  A.  &  E.  856;  Davis 
335;  Pabodie  v.  King,  |2  Johns.  (N.  Y.)  v,  Munson,  43  Vt.  676;  Brown  v.  God- 
436;  Pomeroy  v,  Slade,  16  Vt.  220;  Bar-  frey,  33  Vt.  120;  Gregg  v.  Pierce,  53 
ron  V.  Vandverk,  13  Ala.  232;  Price  v.  Barb.  (N.  Y.)  387;  Morrell  v.  Quarles, 
Cannon,  3  Mo.  453;  Pemberton  v.  35  Ala.  544.  Compare  Hatch  v,  Mann, 
Hoosier,  i  Kans.  108;  Leintng  v.  Gould,  15  Wend.  (N.  Y.)  44. 
13  Cal.  598;  Watts  V.  French.  19  N.  J.  A  contract  by  the  marshal  of  a  city  for 
£q.  407:  Jenness  v.  Lane,  26  Me.  475;  reward  of  his  services  in  the  detection 
Parmalee  v.  Thompson,  45  N.  Y.  58;  and  conviction  of  a  murderer  in  another 
Jenkins  v.  Clarkson,  7  Ohio,  72;  Tnim-  county,  is  not  void  as  against  public 
bull  V,  Brock.  31  Ohio  St.  649;  Smith  v,  policy,  his  duty  not  requiring  him  to 
Phillips,  77  Va.  548;  Thompson  v.  Rob-  perform  these  services.  Bronnenberg  v, 
inson,  34  Ark.  44.  Cobnm,   11   N.  E.  Rep.  (Ind.)  29.     So 

A  promise  by  a  judgment  debtor  to  is  a  promise  of  extra  pay  to  a  ship's 

pay  part  of  the  judgment  is  no  consider-  crew  ifor  continuing  a  voyage  after  the 

ation  for  an  agreement  to  make  him  a  number  of  hands  has  been  so  reduced  by 

4]eed  of  the  land.     Phoenix  Ins.  Co.  v,  accident  as  to  make  the  voyage  unsafe, 

Rink,  no  111.  538.  so  that  the  crew  are  not  bound  to  proceed 

A  promise  by  a  debtor  to  a  creditor  to  under  their  original  articles.     Hartley  v, 

pay  what  he  owes  affords  no  consideration  Ponsonby,  7  ET  &  B.  872.    So  a  promise 

for  Che  creditor's  promise  to  convey  land  of  reward  to  a  fireman  for  recovering  at 

to  the  debtor.    Tucker  v,  Bartle,  85  Mo.  the  peril  of  his  life  a  body  from  a  burning 

114.  building.     Reif  v.  Page,   55   Wis.   496. 

If  a  purchaser  of  chattels,  who  has  See  also  Texas  C.  P.  &  Mfg.  Co.  v. 
.agreed  to  weigh  them  in  order  to  deter-  Mechanics'  Fire  Co.,  54  Texas,  319;  Pilie 
mine  the  price,  weighs  them  on  incorrect  v.  New  Orleans,  19  La.  Ann.  274.  An 
scales,  the  promise  of  the  seller,  upon  agreement  to  give  a  debtor  time  in  con- 
discovering  the  error,  to  pay  him  a  cer-  sideration  of  his  paying  the  same  interest 
tain  sum  if  he  will  reweigh  them  on  cor-  that  the  debt  already  carries  is  inopera- 
rect  scales  is  not  supported  by  a  sufficient  tive.  Kellogg  v.  Olmstead,  25  N.  Y.  189; 
consideration.  Billings  v,  Filley,  32  N.  McCann  v.  Lewis,  9  Cal.  246;  Abel  v, 
W.  Rep.  (Neb.)  567.  Alexander, 4 5  Ind.  523;  Hume  v.  Mazelin, 

A  promise  of  reward  to  an  officer  for  84  Ind.  574;  Grossman  v,  Wohlleben,  90 

arresting  a  criminal  whom  the  duties  of  III.  537;  Hunt  v.    Postlewait,  28  Iowa, 

his  office  require  him  to  apprehend  is  427;  Hale  v,  Forbis,  3  Mont.  395;  Wil- 

both  without  consideration  and  against  son  v.  Powers,  130  Mass.  127.  Otherwise 

public    policy.    Gilmore    v.    Lewis,   12  when  there  is  an  express  or  implied  stipu- 

Ohio,   281 ;  Marking  v.  Needy,   8  Bush  lation  that  the  debt  shall  not  be  paid  until 

<Ky.),   22;    Pool   V.    Boston,    5    Cush.  the  time  fixed  by  the  agreement  arrives. 

(Mass.)  219;  Day  v,  Ins.  Co.,  16  Minn.  McComb  v,   Kittredge,   14   Ohio,   348; 

408;  Smith  V,  Whilden,  10  Pa.  St.  39.  Fawcett  v.  Freshwater,  31  Ohio  St.  637; 

A  constable  will  not  be  allowed  to  re-  Pierce  v,  (yoldsberry,  31  Ind.  52;  Chute 

cover  upon  a  fttantnm  meruit  for  services  v,  Pattee,  37  Me.  102;  Fowler  v.  Brooks. 
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Forbearance  to  exercise  a  right  is  a  good  consideration.* 

13  N.  H.  340;  Keim  v,  Andrews,  59  Miss.  Congregational    Society,   33  Wis.    387; 

39.     Where  a  contract  is  made  for  the  Johnson's  Adoir.  v.  Sellers'  Admr.,  33- 

sale  of  corn  upon  condition  that  a  given  Ala.  265;  Gordon  v,  Gordon,  56  N.  H. 

sum  is  paid  down  in  advance,  and  the  170,  173.    There  are  cases  which  hold 

purchaser,  not  having  the  money,  is  given  that  where  one  party  to  a  contract  refuses 

until  the  next  morning  to  get  the  same,  to  perform  his  part,  a  promise  by  the 

no  new  consideration  is  necessary  for  the  other  party  to  pay  something  beyond  the 

extension  of  the  time  of  performance,  consideration  agreed  upon  if  be  will  go 

Biederman  v.  O'Conner,  117  111.  493;  s.  on  and  perform  is  binding.     Munroe  %}. 

c,  57  Am.  Rep.- 876.     An  agreement  to  Perkins,  9  Pick.  (Mass.)  298;  Cooke  v. 

give  time  or  accept  reduced  interest  in  Murphy,  70  111.  i/b\  Holmes  v.  Doane, 

consideration  of  having  some  new  secur-  9  Cush.  (Mass.)  135;  Lattimore  v.   Har- 

ity  would  be  good.     Gates  v.  Hamilton,  sen,   14  Johns.  (N.  Y.)  330;  Coyner  v. 

12  Iowa,  50;  Kinsey  v,  Wallace,  36  Cal.  Lynde,  10  Ind.  282;  Lawrence  v.  Davey, 

462,  476.  28  Vt.  264;  Bishop  V,  Busse,  69  111.  403; 

The  surrender  of  an  old  note  is  suflB-  Stewart  v.  Keteltas,  36  N.  Y.  388.  392; 
cient  consideration  for  a  new  one  exe-  Rollins  v.  Marsh,  128  Mass.  116;  Moore 
culed  by  the  surety,  who,  knowing  the  v.  Detroit  Locomotive  Works,  14  Mich, 
facts  but  mistaking  the  law,  erroneously  266;  Goebel  v,  Linn,  47  Mich.  489.  One- 
supposed  himself  liable  when  in  fact  he  pare  Endress  v.  Belle  Isle  Ice  Co.,  49- 
was  discharged.  Churchill  v.  Bradley,  nf  ich.  279.  These  cases  are  perhaps  open 
58  Vt.  403.  An  antecedent  debt  consti-  to  the  objection  that  they  hold  the  doing 
tutes  a  good  and  sufficient  consideration  of  what  one  is  legally  bound  to  do  a  con- 
for  a  new  contract.  So  held  where  one  sideration  for  a  promise.  Ayres  v.  Rail- 
negotiable  instrument  was  given  in  pay-  road  Co.,  52  Iowa,  478;  McCarty  v. 
ment  of  another  past  due  and  protested.  Hampton  BIdg.  Assn.,  61  Iowa,  287; 
Merchants'  Bk.  r.  McClelland,  13  Pac.  Festerman  v.  Parker,  10  Ired.  L.  (N. 
Rep.  (Colo.)  723.  Car.)  474;  Erb  v.  Brown,  69  Pa.  St.  216; 

An  agreement  to  give  time  would  be  Vanderbilt  v.  Schreyer,  91  N.    Y.  392. 

good  if  made  in  consideration  of  the  pay-  See,  infra.  Discharge  of  Contracts. 
ment  of  the  same  interest  in  advance  or        1.  Mather  v.  Lord  Maidstone,  18  C. 

of  a  promise  to  pay  increased  interest.  B.   273.     The  commonest  cas«  of  this 

Warner  v.  Campbell,  26  III.  282;  Dicker-  kind  of  consideration  is  forbearing  to  sue. 

son?'.  Commissioners,  6 Ind.  128;  Wright  The  allowance  of  time  in  which  to  pay 

V,  Bartlett,  43  N.  H.   548;  Clarkson  v,  a  debt  is  a  valuable  consideration.    Lips- 

Creely,  35  Mo.  95;  Royal  v.  Lindsay,  15  meier  v.  Vehslage,  27  Fed.    Rep.  175. 

Kans.  591;  Bank  v.  Mallett,  34  Me.  547;  The  forbearance  must  be  for  a  definite 

Williams  v.  Scott,  83  Ind.  405;  Hubbard  or  ascertainable  time;  forbearance  for  a 

V,  Ogdea,  22  Kans.  363;  Preston  v.  Hen-  reasonable  time  is  sufficient.    Oldershaw 

ning,  6  Bush  (Ky.),    556;  Mfg.  Co.   v,  v.  King,  2  H.  &  N.  517;  Hake  v.  Hotch* 

Bradley,  105  U.  S.  175.  kiss,  23  Vt.  231;  Sidwell  v,  Evans,  i  P. 

A.  and  several  others  being  liable  as  &  W.  (Pa.)  383;  King  v.  Upton,  4  Me. 
makers  of  two  notes  aggregating  $350,  387;  Lonsdide  v.  Brown,  4  Wash.  (U.  S.) 
the  holder  of  the  notes  agreed  to  release  148;  Elting  v.  Vanderlyn,  4  Johns.  (N. 
A.,  and  also  to  release  a  lien  which  he  Y,)  237;  Calkins  r.  Chandler,  36  Mich. 
held  as  security  for  the  notes,  if  A.  would  320;  Glasscock  v,  Glasscock,  66  Mo.  627; 
pay  $100  cash  and  give  his  note  for  $115,  Willis  v.  Ross,  77  Ind.  l;  Hockeobo^ 
payable  at  an  earlier  date  than  the  last  v,  Meyers,  34  N.  J.  L.  346;  Caihcart  v, 
maturing  of  the  joint  notes.  Held^  that  Thomas,  8  Baxt.  (Tenn.)  172;  Howe  v. 
there  was  sufficient  consideration  to  sup-  Taggart,  133  Mass.  284;  Shape  v.  Gal- 
port  the  promise  to  release,  as  the  original  braith,  32  Pa.  St.  10;  Cary  r.  White,  52 
notes  were  satisfied  to  the  extent  of  $215  N.  Y.  138;  Mecomey  v,  Stanley,  8  Cus^ 
earlier  than  they  matured,  and  the  original  (Mass.)  85;  Manter  v,  Churchill,  127 
obligors  other  than  A.  still  continued  Mass.  31;  Gilman  v,  Kibler,  5  Humph. 
liable  for  the  balance.  Kirchoff  v.  Voss,  (Tenn.)  19;  Edgerton  v.  Weaver,  105  ill. 
3  S.  W.  Rep.  (Tex.)  548.  43.    Compare  Holzworth  v.  Koch,  26  Ohio 

A  promise  to  do  what  one  is  already  St  33;  Boyd  v,  Freize,  5  Gray  (Mass.), 

bound  by  contract  with  a  third  person  to  553;  Breed  v.    Hilhouse,   7  Conn.  523; 

do  has  been  held  to  be  a  good  considera-  Lomax  v.  Smyth.  50  Iowa,  223;  Johnston 

tion.     Scotson  v.  Pegg,  6  H.  &  N.  295.  Harvester  Co.  v.  McLean,  57  Wis.  ss8. 

The  following  cases  hold  that  it  is  not  a  A  promise  to  forbear  generally,  without 

good  consideration:  Davenport  v.  First  naming  any  particular  time,  has  been 
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CONTRA  CT.     CompromiM  of  Diiputod  Clalaif. 


The  compromise  of  a  disputed  claim  is  a  good  consideration.^ 

construed   to  mean   perpetual    forbear-  '  macely  appear  that  the  claim  was  wholly 

Ance.    Clark  v,  Russell,  3  Watts  (Pa.),  unfounded.     The  detriment  to  the  party 

^13.  consenting  to  a  compromise  arising  from 

A  promise  not  to  prosecute  a  demand  the  alteration  in  his  position,  forms  the 

which  has  no  existence  in  law  or  fact  is  real  consideration  which  gives  validity 

no  consideration.     Forth  v.  Stanton,  i  to  the  promise.     Grandin  v.  Grandin,  9 

Wms.  Saund.  210;  Hamaker  v,  Eberly,  Atl.  Rep.  (N.  J.)  756;  s.  c,  11  East.  Rep. 

2  Binn.  (Pa.)  509;  Jones  v.  Ashburnham,  561. 

4  East.  455:  Palfrey  v.  Railroad  Co.,  4  An  agreement  to  relinquish  a  timber 
Allen  (Mass.),  55;  Tucker  v,  Ronk,  43  culture  claim  was  held  a  sufficient  con- 
Iowa,  80;  Prater  v.  Miller,  25  Ala.  320;  sideration  for  a  contract.  Palmer  v. 
Jarvis  r.  Sutton,  3  Ind.  289;  Kidder  v,  March,  34  Minn.  127. 
olake.  45  N.  H.  530;  Stewart  v.  Brad-  The  waiver  of  a  legal  right  on  the  part 
ford,  26  Ala.  410;  Sullivan  v.  Collins,  18  of  a  promise  is  a  sufficient  consideration 
Iowa,  228;  Long  v,  Towl,  42  Mo.  545;  for  a  promise  made  on  account  of  such 
Foster  v.  Metts,  55  Miss.  77;  Gunning,  waiver.  Vogel  v.  Meyer,  23  Mo.  App. 
t'*  Royal,    59  Miss.   45;  Mulholland   v.  427. 

Bartlett,  74  111.  58;  Cline  v.  Templeton,  The  sale  and    relinquishment    of  an 

2?  ^y*  S50>  Smith  v.  Easton,  54  Md.  138;  inchoate  homestead  or  other  possessory 

^ker  V.  McAllister.  54  Md.  362;  Schroe-  right  upon  the  public  domain,  together 

^cr  V.    Fink,   60  Md.   436;  Graham  v.  with  the  ranch  and  other  improvements 

Johnston,  8  Eq.  36;  Edwards  z/.  Baugh,  thereon,  were  held  to  constitute  a  good 

'^  M.  &  W.  641;  Leake  on  Cont.  625.  and  valid  consideration  for  a  promissory 

*^here  a  loan  company  claims  that  its  note.  Paxton  Cattle  Co.  v.  First  Nat.  Bk. 

^^'^t,  who  is  liable  to  it  for  arrears  of  of  Arapahoe,  33  N.  W.  Rep.  (Neb.)  271. 

'J^i'cst  on  the  loans  effected  by  him,  is  1.  A  compromise  of  a  disputed  claim 


JJjjponsible  to  it  for  interest  on  mortgages, 

th         interest  had  all  been  realized  by 

ou^  ^^^''^pany  by  being  embraced  in  vari- 

'  decrees  of  foreclosure  under  which 

»Mt  company  had  sold  the  properties  and 

bid  them  in  for  the  full  amount  of  the 


or  the  discontinuance  of  a  suit  already 
brought  may  uphold  a  promise,  although 
the  demand  was  unfounded.  Cook  v, 
Wright,  I  B.  &  S.  559;  Longridge  v. 
Dorville,  5  B.  &  Aid.  117;  Callisher  v. 
Bischoffsheim,  L.  R.  5  Q.  B.  449;  Payne 


decrees,   the  claim  of  the  company  for    v.  Bennet,  2  Watts  (Pa.),  427;  Rice  v. 


5iich  interest  is  groundless  and  colorless; 
^nd  a  compromise  based  thereon,  and 
notes  made  in  pursuance  thereof,  are  void 
for  want  of  consideration,  even  though 
niade  to  avoid  litigation.  U.  S.  Mort- 
gage Co.  V.  Henderson,  12  N.  E.  Rep. 
<lnd.)  88. 


Bixler.  i  W.  &  S.  (Pa.)  445;  WorralKs 
Accounts,  5  W.  &  S.  (Pa.)  iii;  Jones  v. 
Rittenhouse,  87  Ind.  348;  Bank  v.  Geary, 
5  Pet.  (U.  S.)  98;  Grasselli  v.  Lowden, 
II  Ohio  St.  349;  Adams  v.  Morton,  37 
Iowa,  255;  Fleming  v,  Ramsey,  46  Pa. 
St.  252;  Logan  v.  Matthews,  6  Pa.  St. 


Forbearance  to  fA^o^bona  fi<U  though  417;  Fisher  v.  May,  2  Bibb  (Ky.),  448; 
invalid  claim  is  good  consideration  for  Taylor  v.  'Patrick,    i   Bibb  (Ky.),   168; 
a  promise.     Hewett  v.  Currier,  63  Wis.  Craus  v.  Hunter,  28  N.  Y.  389;  Ins.  Co. 
386.  V,   Watson,   59  N.   Y.    390;    Feeter    v, 
A  contract  of  license  provided  for  a  Ayeber,  78  N.  Y.  334;  Russell  v.  Cook, 
forfeiture  by  the   licensee  of  all  rights  3  Hill  (N.  Y.),  504;  Holcomb  v.  Stimp- 
thereunder  upon  his  default  in  any  quar-  son,  8  Vt.   141;  Blake  v.    Peck,  11  Vt. 
terly  payment  of  royalties.     Such  default  483;   Bellows    v,   Sowles,    55    Vt.    391; 
was  made  and  the  patentee  gave  notice,  Miller  v.  Hawker,  66  III.  185;  Parker  v. 
but  subsequently  withdrew  it  at  the  re-  Enslow,  102  111.  272;  Richardson  v.  Com- 
'quest  of  the  licensee,  who  promised  to  stock,   21  Ark.  69;  Hewett  v.   Currier, 
mv  the  amount  due.     The  patent  was  32  Alb.   L.  J.  (S.  C.  Wis  )  178;  Morris 
|T|^^quently  declared  void.     Held^  that  v.  Munroe,  30  Ga.  630;  Stover  v.  Mitch- 
he  withdrawal  of  the  forfeiture  was  of  ell.  45  111.  213;  McClellan  v.  Kennedy, 
^\(  sufficient  consideration  to  support  8  Md.  230,  248;  Smith  v.  Penn,  22  Gratt. 
^^0  promise  to  pay.     Hyatt  v.  Dale  Tile  (Va.)    402;    Warren    v,    Williamson,    8 
)Afg.  Co.,  12  N.  E.  Rep.  (N.  Y.)  705.  Baxt.  (Tenn.)  427;  Central  Trust  Co.  v, 
Xbe compromise  of  a  disputed  claim,  Wabash,  etc.,  R.  Co.,  29  Fed.  Rep.  546; 


^ade  hitnafide^  is  a  good  consideration 
for  ^  promise,  whether  the  claim  be  in 
«alt,  or  litigation  has  not  been  actually 


^m 


jjjeoced,  even  though  it  would  ulti- 


Lipsmeier  v.  Vehslage,  29  Fed.  Rep.  175. 

A  bona  fide  compromise  of  a  real  claim 

is  a  good    consideration,   whether    the 

claim  would  have  been  successful  or  not. 
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Past  Conddentloii  CONTRACT,  will  sot  Support  SiqniB  Framife, 

23.  Part  Connderation— Koral  Obligation— Eftct  of  Subsequent 
Piomiie. — ^The  consideration  must  consist  of  a  present  or  future 
act;  a  past  act  cannot  serve  as  a  consideration   for   a   promise.^ 

Miles  V.  New  Zealand  Alford  Estate  Co.,  v,  Whitford,  102  Mass.  448;  Sammeis  v^ 

32  Ch.  D.  266.  Vaughn,  35  Ind.  323;  Hopkins  t^.  Ricbaid- 

Where  an  action  has  been  commenced  son,  9  Gratt.  (Va.)  485;  Shealy  v.  To<^, 

by  a  landlord  against  his  tenant  for  dam-  56  Ga.  210;  Biarlow  v.  Smith,  4  Vt.  139, 

ages  for  misuser  and  bad  cultivation,  an  Bulkley  v,  Landon,  2  Conn.  404:  Roscork 

arrangement  by  which  the  litigation  *  is  to  v.  Thomas,  3  Q.  B.  234.     When  a  paitot 

be  stopped  and  the  lease  surrendered  with-  the  consideration  is  past  and  a  part  is  not, 

out  fraud,  carries  with  it  a  sufficient  con-  it  is  enough  to  sustain  a  promise.  Loomis 

sidenition    to    support    it.     Baumier    v,  v.  Newhsdl,  15  Pick.  (Mass.)  159;  Wiggins 

Antian,  31  N.  W.  Rep.  (Mich.)  888;  s.  c,  v.  Keizer,  6  Ind.  252;  Roberts  v.  Gris- 

8  West.  Rep.  115.  wold,  35  Vt.  496.     If  the  nature  of  the 

With  regard  to  the  settlement  .of  a  dis-  transaction  is  such  as  to  give  rise  to  an 

puted  boundary-line,  it  was  held  that  the  obligation,  the  law  will  imply  a  promise 

mutual  concessions  of  the  parties  in  fixing  to  fulfil  it;  if  it  is  not,  a  subsequent  prom- 

the  disputed  boundary-line,  and  the  relin-  ise  will  not  create  the  liability  which  was 

quishment  by  one  of  them  of  his  claim  to  wanting  in  the  first  instance.     Hayes  v, 

the  disputed  strip  of  land,  were  sufficient  Warren,  2  Strange,  933;  Docket  v,  Voyel, 

consideration  to  support  the  promise  of  Cro.  Eliz.  885;  Jereny  v.  Goochman,  Cro. 

the  other  to  pay  the  value  of  the  strip.  Eliz.  442;  Hunt  v.   Bate,  Dyer,  272;  B; 

Finley  v.  Funk,  12  Pac.  Rep.  (Kans.)  15.  Comstock  v.  Smith,  7  Johns.  (N.  Y.)  87. 

Where  plaintiff  put  furnaces  into  de-  Where  a  son  of  full  age  fell  sick  among 
fendant's  building,wlth  warranty  that  they  strangers  and  was  supported  by  them  until 
would  heat  the  building  suitably;  if  not,  he  died,  a  subsequent  promise  of  repay- 
that  they  should  be  removed,  if  he  were  ment  by  the  father  was  without  consider- 
notified  before  Jan.  i;  and  after  Jan.  i  ation.  Mills  v.  Wyman,  3  Pick.  (Mass.) 
the  defendant  company  notified  him  that  207.  "  The  rule  of  the  law  seems  now 
they  did  not  comply  with  the  warranty,  well  estaUished, although  it  may  formerly 
excusing  its  failure  to  do  so  before  on  the  have  been  left  in  doubt,  that  the  pest  per- 
ground  that  the  weather  was  not  cold  formance  di  services  constitutes  no  con- 
enough  to  test  the  furnaces, — ^it  was  held  sideration  even  for  an  express  promise, 
that  a  compromise  made  in  g^ood  faith  unless  they  were  performed  under  the 
under  these  circumstances,  by  which  plain-  express  or  implied  request  of  the  defend- 
tiff  agreed  to  accept  a  less  sum  than  the  ant,  or  unless  they  were  done  in  perform* 
contract  price,  unless  it  should  show  to  ance  of  some  duty  resting  on  him.'*  Shaw, 
defendant  thereafter  that  the  furnaces  C.  J.,  in  Mills  v.  Wyman,  3  Pick.  (Mass.) 
would  heat  the  building  as  stipulated,  was  207.  See  also  Dearborn  v.  Bowman,  3 
supported  by  sufficient  consideration.  Met.  (Mass.)  155;  Loomis  v.  Newfaall,  15 
"  Tlie  law  favors  such  settlements  of  con-  Pick.  (Mass.)  159;  Dodge  v.  Adams,  19 
troversies,  and  finds  a  consideration  for  Pick.  (Mass.)  429;  Balcom  v,  Craggin,  5 
the  contract  looking  to  the  compromise  in  Pick.  (Mass.)  295;  Shepherd  v.  Yoong,  8 
the  mutual  agreement  of  the  parties  to  Gray  (Mass.),  152;  Banholomew  v.  Jack- 
abide  the  result  of  the  settlement."  Rich-  son,  20  Johns.  (N.  Y.)  28;  Canon  v, 
ardson  &  Boynton  Co.  v,  Indep.  Dist.  of  Clark,  i  Mo.  159;  Snevily  v.  Reod,  9 
Hampton,  31  N.  W.  Rep.  (Iowa)  871.  Watts  (Pa.).  396;  Geerv.  Archer,  a  Baib. 
The  parties  must  believe  that  the  claim  is  (N.  Y.)  420;  Ingraham  v.  Gilbert.  20 
a  good  one,  and  it  must  be  such  a  claim  Barb.  (N.  Y.)  151.  Goods  furnished  a 
as  they  could  reasonably  regard  as  serious,  third  party  at  the  maker's  request  are  a 
Wade  V.  Simeon,  2  C.  B.  548;  Davisson  good  consideration  for  a  note  given  in 
7'.  Ford,  23  W.  Va.  6,  17;  Ex  parte  Ban-  payment  therefor.  Lipsmeier  cr.  Vehslage. 
ner,  17  Ch.  D.  490.  If  the  party  knows  29  Fed.  Rep.  175.  A  service  rendered 
or  ought  to  know  that  the  claim  has  no  voluntarily  without  a  request  is  noC  a  con- 
foundation,  it  is  not  a  consideration.  Pit-  sideration  for  a  subsequent  promise,  unless 
kin  V.  Noyes,  48  N.  H.  294;  McKinley  v.  the  promisor  accepts  the  benefit  under 
Watkins,  13  111.  140;  Headleyz/.  Hockley,  circumstances  which  leave  him  free  to 
50  Mich.  43;  Ormsbee  v.  Howe,  54  Vt.  refuse.  The  use  of  goods  sent  without 
182;  Feeter  v,  Weber,  78  N.  Y.  334.  orders  is  evidence  of  an  acceptance  which 

1.  A  past  consideration  will  not  support  may  supply  the  want  of  a  request^  but  the 

an  express  promise.     Johnson  v.  John-  case  is  different  where  one  constructs  a 

son's  Admr.,  31  Pa.  St.  450;  Chamberlin  building  on  the  land  of  another 

888 


PMt  CO]itld«ratioiL  CONTRACT,  wiU  not  Support  Bxprois  Promiie. 

bis  knowledge  or  assent,  or  erects  a  struc-  from  London  to  Boston,  where  the  king 

tore  differing  materially  from  that  specified  then  was,  and  to  London  back,  and  so  to 

in  the  agreement  under  which  the  work  and  from  Newmarket,  to  obtain  the  pardon 

was  done.     Bryant  v.  Stillwell,  24  Pa.  St.  of  the  defendant,  and  afterwards  the  de- 

319;  Shaw  V,  The  Turnpike,  2  Pa.  454;  fendant  in  consideration  of  the  premises 

Munroe  v.  Butt,  8  E.  &  B.  738;  Smith  v,  promised  the  plaintiff  ;f  100,  which  he  had 

Bntdy,  17  N.  Y.  173;  Trustees  z^.  Bennett,  not  paid.    Held^  that  the  promise  related 

3  Dutch.  (N.  J.)  512.  back  to  the  request,  and  was  binding.  See 

When  Uie  plaintiff  relies  on  a  subsequent  also  Elderton  v.   Emmens,  4  C.  B.  479; 

promise  it  must  be  coextensive  with  the  Townsendv.  Hunt,  Cro.  Car.  408;  Riggs 

x»nskleration,  and  such  as  to  time,  man-  v.  Bullingham,  Cro.  Eliz.  715;  Sidenham 

ner,  and  amount  as  the  law  would  imply  and  Worlington's  Case,  2  Leon.  224.     A 

^ad  no  eacpress  promise  been  given.  Hop-  promise  of  a  sum  certain  in  consideration 

Idns  V,  Logan,  5  M.  &  W.  241;  Jackson  of  an  antecedent  marriage  contracted  at 

f.  Cobbin,  8  M.  &  W.  790.     A  warranty  the  defendant's  request,  is  binding.  Marsh 

given  after  the  sale  is  not  binding  on  the  v,    Karenford,   Cro.  Eliz.  59;  Waters  v. 

vender.     Roscorla  v,   Thomas,  3  Q.  B.  Howard,  8  Gill.  262.     An  act  done  at  the 

234;  Hunt  V,  Bate,  Dyer,  272,  B;  Thorn-  request  of  another  will  not  be  a  consider- 

lon  V,  Jenyns,  i  M.  &  G.  166;  Kaye  v.  ation,  unless  the  intention  was  to  charge 

Dutton,  7  M.  &  G.  807;  Ehle  v.  Judson,  him,  or  his  credit  was  the  inducement  to 

25  Wend.  (N.  Y.)  97;  Vandakinv.  Soper,  the  act.    When  the  relation  between  the 

I  Aiken,  287.     A  promise  by  a  husband  parties  is  one  of  charity  or  beneficence,  it 

to  pay  an  antenuptial  debt  of  his  wife  will  cannot  be  made  legally  obligatory  by  the 

not  make  the  debt   his   own.    Cole  v,  most  express  promise.    Bushnell  v.  Bishop 

Shortleff,  41  Vt.  311.     A  promise  by  an  Hill  Colony,  28  111.  204;  Russell  t^.  Clark, 

executor  to  pay  a  debt  due  by  his  testator  7  Cranch  (U.  S.),  69;  Haroor  v,  Moore, 

does  not   impose  a  personal  obligation.  8  Ohio  St.  239.     A  subsequent  promise 

Ra^nn   v.   Sughes,   7  T.  R.  350,   m.     A  may,  however,  be  evkience  of  the  under- 

promise  by  a  debtor  to  pay  the  debt  to  a  standing  of  the  parties.     Hatch  9.  Purcell, 

tld«d  peraon,  or  by  a  third  person  to  pay  i   Fost.r  (N.   H.),   544;  Wilson  v,  Ed- 

adel]t,  is  invalid.     Hopkins  v.  Logan,  5  monds,  4  Foster  (N.   H.),  517;  Paul  v. 

M.  ft  W.  241.  Stackhouse,   38  Pa.   St.   302.    The  rule 

Although  a  subsequent  promise  will  not  that  a  past  transaction  will  not  sustain  any 

alter  the  contract,  it  may  be  material  evi-  promise  which  the  law  wcMiki  not  imply 

dence  of  what  the  contract  is.     Where  a  cannot  be  evaded  by  the  introduction  of  a 

note  was  g^ven  for  past  services,  the  fact  nominal  consideration  or  of  a  conskleration 

that  it  was  given  was  held  to  raise  a  pre-  which  is  inadequate  to  the  promise.  Shep- 

sumption  that  there  had  been  a  previous  ard  v,  Rhodes,  7  R.  L  470.     InSchnell  v. 

understanding   that    such    compensation  Nell,  17  Ind.  29,  a  promise  by  a  husband 

should  be  made.     Pitts  v.  Pitts,  21  Ind.  to  pay  a  legacy  left  by  his  wife  in  con- 

309.  sideration  of  one  cent,  of  natural  Ibve  and 

If  A  advances  to  B  a  sum  of  money  affection,  and  of  the  services  she  had  ren- 

towards  the  purchase  of  a  house  by  B,  this  dered  to  him  during  her  life,  was  held  to 

is  a  sufficient  consideration  for  a  subse-  be  without  consideration.     A  promise  to 

qnent  promise  by  B  to  pay  the  amount,  fulfil  an  obligation  which  coukl  be  enforced 

although  the  deed  was  taken  in  the  name  in  equity  is  in  some  cases  binding.    Geer 

of  A  as  security  for  the  advance,  and  the  v.  Archer,  2  Barb.  (N.  Y.)  420;  Stewart 

debt  is  not  extinguished.     Hennessey  v.  v,  Eden,  2  Caines  (N.  Y.),  150;  Hudson 

Connor,  139  Mass.  120.  v,  Critcher,  8  Jones  (N.  Car.),  485;  La 

When  an  act  is  done  at  the  request  of  Touche  v.  La  Touche,  3  H.  &  C.  576. 

another,  the  law  will  imply  a  promise  to  Thus  if  the  principal  debtor  promises  the 

pay  what  the  service  is  reasonably  worth,  surety  to  discharge  the  debt  when  due,  the 

but  a  subsequent  promise  to  give  a  specific  latter  may  sue  at  once  if  the  promise  is 

sum    may   be  binding.     It    operates  by  not  fulfilled.     Keller  v,  Rhoads,  39  P&. 

reducing  to   certainty  what   the   parties  St.  513;  Swift  v.  Crocker,  21  Pick.  (Mass.) 

have  left  undetermined.     In  Lampleigh  t^.  241;  Haseltine  v.  Guild,  11  N.  H.  390. 

Brathwait^  Hobart,  T05.  i  Sm.  L.  C.  (8th  So  an  assignee  of  a  chose  in  action  who 

Ed.)  267,  the   declaration    averred  that  receives  a  promise  of  payment  from  the 

whereas  the  defendant  had  previously  slain  debtor  may  enforce  it  by  suit  in  his  own 

one   Patrick   Mahune,  and  after  the  said  name.  Crocker  i*.  Whitney,  10  Mass.  316; 

felony  done  instantly  required  the  plaintiff  Cromelien  v,   Mauger,   17  Pa.  St.  169; 

to  labor  and  do  his  endeavor  to  obtain  the  Tieman  v,  Jackson,  5  Peters  (U.  S.),  580. 

king's  pdrdon  for  the  said  felony,  to  wit,  An  existing  debt  is  not  a  consideration 

in  riding  and  journeying  at  his  own  charges  for  any  promise  which  the  law  wUl  not 
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It  was  at  one  time  held  that  a  moral  obligation  would  support  a 
subsequent  express  promise.  This  doctrine  has  been  generally 
repudiated,^  although  it  is  still  occasionally  to  be  met  with. 

Although  a  subsequent  promise  is  not  a  good  consideration,  it 
may  operate  as  a  waiver  of  a  defence  that  would  otherwise  be 
valid.*  Thus  a  promise  to  pay  a  debt  which  has  been  barred  by 
the  Statute  of  Limitations,*  or  by  a  dischai^e  in  bankrupt- 
imply  irotn  it.  Hopkins  v.  Logan,  5  M.  to  render  a  subsequent  promise  valid 
&  W.  241 ;  Roscoria  v.  Thomas.  3  Q.  B.  some  act  must  have  been  done  or  service 
234.  Tlie  doctrine  that  a  past  consideia-  rendered  on  the  faith  of  an  express  or 
tion  will  not  support  a  promise  may  seem  implied  request,  and  that  when  this  ele- 
at  varianoe  wi^  the  forms  of  plead-  ment  is  wanting  it  will  not  be  enough  to 
ing»  which  aver  that  the  defendant  being  show  that  the  defendant  was  morally 
indebted  to  the  plaintiff  promised  to  pay.  bound  to  remunerate  the  plaintiff,  and 
But  in  such  cases  the  promise  relied  dn  is  ratified  the  obligation  by  an  express 
not  the  express  promise,  but  the  promise  promise.  Hamor  v.  Moore.  8  Ohio  St. 
which  the  law  implies  from  the  existence  239:  Updike  v.  Titus.  2  Beas.  (N.  J.) 
of  the  debt.  If  the  express  promise  is  151;  Nightingale  v.  Barney.  4  Greene 
different  from  that  which  the  law  implies,  (Iowa),  106;  Paul  v.  Stackhouse,  38  Pa. 
it  is  without  consideration,  and  cannot  be  St.  302;  Geer  v.  Archer,  2  Barb.  (N.  Y.^ 
enforced.  Where  a  debt  is  barred  by  the  420,  424:  Dearborn  v.  Bowman,  3  Met. 
Statute  of  Limitation,  a  promise  to  pay  in  (Mass.)  165;  Wiggins  v,  Keizer,  6  Ind. 
goods  will  not  revive  it.  Reeves  z^.Heame,  252;  Eakin  v.  Fenton,  15  Ind.  59;  In- 
I  M.  &  W.  323;  Earle  v.  Oliver,  2  Ex.  graham  v.  Gilbert,  20  Barb.  (N.  Y.)  151: 
71;  Short  V.  McCarthy,  3  B.  &  AM.  626;  Thorne  v.  Deas,  4  Johns.  (N.  Y.)  84; 
Titus  V.  Ash,  4  Foster  (N.  H.),  319.  Watkins  v.   Halstead,  2  Sandf.  (N.  Y.) 

1.  Hawkes  v,   Saunders,  Cowp.    290;  311;    Cook    v,    Bradley,    7    Conn.    57; 

Atkins  V.  Banwell,  2  East,  505;  Cooper  Loomis  v.  Newhall,  13  Pick.  (Mass.)  159; 

V,  Martin,  4  East,  76;  Wing  v.  Mill,  i  B.  Dodge  v,  Adams,  19  Pick.  (Mass.)  429; 

&  Aid.  104;  Lee  v.  Muggeridge,  5  Taunt,  Bates  v.  Wilson,  i  Sneed  (Tenn.),  376; 

36;  DoCy  V,  Wilson,  14  Johns.  (N.  Y.)  Holt  v.  Robinson,  21  Ala.  106. 

378;  Willing  V,  Peters,  12  S.  &  R.  (Pa.)  8.  The  moral  duty  of  a  father  to  pro- 

177;  Trumbull  v.  Tilton,  i  Fo8ter(N.  H.),  vide  for  his  child  is  a  suflBcient  consider- 

128;  Cunningham  v,  Garvin,  10  Pa.  St.  ation    for    a    promise    to    pay   money. 

366,  368;  Greeves  v.  McAllister,  2  Binn.  Knowles  v.  Erwin,  43  Hun  (N.  Y.),  150. 

(Pa.)  591;  Montgomery  v.   Lampton,   3  Cases  are  sometimes  decided   on    this 

Met.  (Ky.)  519;  Stewarts.  Eden,  2Caines  ground,  when  they  fall  within  the  weU- 

(N.  Y.),  150;  Bently  v,  Morse,  14  Johns,  recognized  exceptions  to  the  rule  that  a 

(N.  Y.)  468;  Glass  V.  Beach,  5  Vt.  172;  past  consideration   will  not  support    a 

Hemphill  v.  McCIimans,  24  Pa.  St.  367;  promise.     See    for    instances    cases    of 

Vance  v.  Wills,  8  Ala.  399.  promises  to  pay  debts  after  a  discharge 

8.  The  fallacy  of  the  doctrine  was  ex-  in  bankruptcy,  infra, 

posed  in  a  note  to  the  case  of  Wennall  v,  4.  One  cannot  render  a  contract  with- 

Adney,  3  Bos.  &  P.  247,  249,  where  it  out  consideration  valid  by  promising  noc 

was  shown  that  the  cases  where  a  past  to  take  advantage  of  the  want  of  consid- 

consideration  had  been    upheld  on    the  eration.     Belknap  v.  Bender,  75  N.  Y. 

ground  of  moral  obligation  were  all  cases  451.     Or  a  contract  which  is  contrary  to 

of  a  precedent  consideration,  which  would  the   policy  of  the  law.     Shister  v.  Van* 

liave  given  rise  to  an  implied  promise  but  dike,  94  Pa.  St.  447.     But  when  a  con- 

for  the  intervention  of  some  positive  rule  sideration  moves  from  the  plaintiff  under 

of  law  which  might  be  waived  by  the  party  circumstances  which  would  render  the 

for  whose  benefit  it  was  introduced.     See  defendant  liable  but  for  some  positive 

also  Mills  V,  Wyman,   3   Pick.  (Mass.)  rule  of  law,  he  may  affirm  the  contract 

207;  Haccbell  v.  Odorn,  2  Dev.  &  Bat.  by  a  subsequent  promise.     See  infra. 

(N.  Car  )  302.  As  was  said  by  Lord  Den-  5.  Winnall  v.  Adney,  3  Bos.  &  P.  247; 

roan  in  Eastwood  v.  Kenyon,  11  A.  &  E.  Kingston  v.  Wharton,  2  S.  &  R.  CP>^) 

438,  if  it  were  true  that  a  moral  obliga-  208  :    Maxim  v.  Morse,   8  Mass.   ia7 ; 

tion  will  support  a  promise  every  prom-  Yates  v.    Hollingsworth,  5   Har.  ft  J. 

ise  would  be  legally  binding,  because  (Md.)  216;  Walbridge  e^.  Harroon,  i8Vt. 

every  promise  carries  with  it  a  moral  ob-  448;    Farmers'  &  M.  Bank  v.  Flint.  17 

ligation.     It  is  now  generally  held  that  Vt.  508;  Johnson  v,  Evans,  8  Gill.  (Md.) 

840 


CfiMriiMttoi  ttf  ttnyto  Contraett.  CONTRACT.  Agntmmiti. 

cy,*  is  good.  But  a  promise  to  pay  a  debt  which  the  creditor  has 
by  his  own  act  effectually  released  is  without  consideration.*  So 
a  promise  made  by  a  woman  when  single  to  perform  a  promise  pre- 
viously made  by  her  while  married  is  not  binding  without  a  new 
consideration.'  Such  a  promise  has  been  sustained  when  the 
original  promise  was  an  engagement  binding  her  separate  estate.* 

24.  Claniflcation  of  Simple  Contracts. — Simple  contracts  may  be 
divided  into  two  classes:  i,  those  arising  from  agreement;  and, 
2,  those  arising  independently  of  agreement  or  implied  in  law. 

25.  Agreement  ConsiBts  of  Offer  and  Acceptance. — The  most  essen- 
tial element  of  agreement  is  the  consent  of  the  parties.  If  two  or 
more  parties  express  their  consent  to  a  common  purpose  with  a 
view  to  forming  a  contract,  this  is  an  agreement.  An  agreement 
usually  consists  of  an  offer  by  one  party  and  an  acceptance  by  the 
other.  Indeed  every  agreement  may  be  reduced  to  an  acceptance 
of  an  offer.  The  agreement  is  perfect  as  soon  as  the  offer  is  ac- 
cepted* 

155;  Ross  V,  Ross,  20  Ala.  105;  Phelps  8.  Musick    v,    Dodson,   76  Mo.   624; 

V.  Williamson,  26  Vt.  230;  i  Sm.  L.  C.  Kennerey  v,  Martin,  8  Mo.  698;  Maher 

(8  Ana.  Ed.)  988;  Turner  z/.  Chrisman,  20  v,  Martin,  43  Ind.  314;  Hetherington  v. 

Ohio,  332.  Hixon,  46  Ala.  297;  Hayward  v.  Barker, 

One  who  admits  his  liability  for  and  52  Vt.  429;  Felton  v,  Reid,  7  Jones  L. 

promises  to  pay  a  debt  just  before  the  (N.  Car.)  269;  Waters  v.  Bean,  15  Ga. 

Statute  of  Limitations  is  about  to  bar  a  358;  Litileffeld  v.  Shee,  2  B.  &  Ad.  811. 

suit,  admits  and  promises  on  aconsidera-  Contra^  Goulding  v»  Davidson,  26  N.  Y. 

tion.     Parsons  v.  Frost,  55  Mich.  230.  604;  Hemphill  v.  McClimons,  24  Pa.  St. 

A  promise  by  one  debtor  to  pay  the  367;    Lee  v.  Muggeridge,    5   Taunt.    36; 

whole  or  part  of  a  joint  debt  which  has  Brown  v.  Bennett,  75  Pa.  St.  420;  Front 

been  barred  by  the  Statute  of  Limitations  v,  McDonald,  83  Pa.  St.  144;  Wilson  v. 

is  binding.     Lechmere  v,  Fletcher,  I  C.  Burr,  25  Wend.  (N.  Y.)  386. 

&  M.  623.  4.  Vance  v.  Wells,  8  Ala.  399;  Forrest 

1.  Trueman    v,    Fenton,    Cowp.    5^^;  v.  Robinson,  4  Porter  (Ala.),  44;  Sadler 

Field's  Est..  2  Rawle  (Pa.),  351;  Bolton  r.  v.  Houston,  4  Porter  (Ala.),  208;  i  L.  C. 

King.  105  Pa.  St.  78;  i  Sm.  L.  C.  (8th  Am.  Eq.  (5  Am.  Ed.)  742;  Viser  v.  Bertrand, 

Ed.)  1462.  14  Ark.  267;  Hubbard  v,  Bugbee,  55  Vt. 

The  moral  obligation  to  pay  a  debt  is  506. 

sufficient  consideration   to  support   the  A  promise  by  a  married  woman,  hav- 

promise  of  a  bankrupt,  made  after  his  ing  a  separate  estate,  to  pay  for  neces- 

discharge  from  bankruptcy,  to  pay  a  debt  saries  furnished  her  upon  the  credit  of 

from   which  he    had    been    discharged,  her  separate  estate,  is  a  sufficient  consid- 

Wislizenus  v,  O'Fallon,  3  S.W.  Rep. (Mo.)  eration  for  a  new  promise  after  the  death 

837.  of  her  husband.     Sherwin  v.  Sanders,  9 

Amoral  obligation  supports  a  promise  Atl.  kep.  (Vt.)  239;  s.  c,  11  East.  Rep. 

after  a  discharge  in  bankruptcy.     Post  v.  473. 

Losey.  12  N.  E.  Rep.  (Ind.)  121.  A  mortgage  of  her  separate  estate  by  a 

8.  Snevily  v.  Reed,  9  Watts  (Pa.),  396;  married  woman  to  secure  her  husband's 

Valentine  v,  Foster,  i  Met.  (Mass.)  520;  debt  is  not  in  South  Carolina  a  *'  con 

Stafford  v.  Bacon,  i  Hill  (N.  Y.),  532;  tract  as  to  her  separate  estate.'*    Ault- 

Shepard  v.  Rhodes,  7  R.  L  470;  Warren  man  &  Taylor  Co.  v.  Rush,  2  S.  E.  Rep. 

V.  Whitney,  24  Me.  561;  Montgomery  v.  (S.  Car.)  402. 

Lampton,  3   Met.  (Ky.)  519;  Wright  v,  5.  Pollock  on  Conts.  4,  5;  Anson  on 

Clarke,  34  Miss.  116;  Carver  v.  Bank,  S.  Conts.  11. 

C.  Ohio,  9  Wkiy.  Law  Bull.  80;  Ingersoll  6.  In  an  action  against  a  railroad  com- 

V.  Martin,  58  Md.  67;  Hale  v.  Rice,  124  pany  to  recover  damages  for  failure  to 

Mass.  292;  Mason  v.  Campbell,  27  Minn,  provide  transportation  for  A.'s  cattle  as 

54;  Stafford  V.   Bacon,   i  Hill  (N.  Y.),  agreed,  A.  testified  that  he  met  S.,  the 

S32.     Contra,  Willing  v.  Peters,  12  S.  &  general   freight  agent,  on  May  27,  and 

R.  (Pa.)  177;  Baeder  v.  Barton,  S.  C.  Pa.,  told  him  he  wanted  twenty-three  cars  on 

25  Alb.  L.  J.  377;  II  W.  N.  C.  (Pa.)  165.  May  30,  eight  at  Mound  City  and  fifteen 
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26.  XzpreM  and  Implied  Agraementt. — ^An  agreement  may  be 
either  express  or  implied:  express,  where  it  consists  of  words 
written  or  spoken,  expressing  an  actual  agreement  of  the  parties ; 
implied,  when  it  is  evidenced  by  conduct  manifesting  an  intention 
of  agreement.* 

27.  Proposal  and  Acceptaaoe.  —A  proposal,  to  be  made  binding  by 
acceptance,  must  be  intended  to  affect  legal  relations ;  it  must  be  the 
offer  of  a  contract.*     Its  terms  must  be  sufficiently  certain  to  en- 

at  Maidand,  for  Chicago,  and  asked  him  entry  made  in  the  share  register  with  the 
if  he  could  get  them  ready.  S.  said  he  description  "executors  of  A."  The  ex- 
could,  and  called  the  clerk  to  take  down  ecutors  wrote  that  they  objected  to  have 
the  order,  and  asked  A.  if  he  would  have  the  certificate  in  their  names,  and  re> 
the  cattle  there,  and  was  told  he  would,  quested  the  bank  to  forward  them  one  in 
and  that  he  wanted  the  cars  on  Monday  the  name  of  A.  The  directors  accord- 
so  he  could  bed  them.  S.  told  him  he  ingly  ordered  the  certificate  to  be  can> 
could  have  the  cars,  and  to  see  the  agent  celled  and  one  made  out  in  the  mmae  of 
at  Mound  City  and  Maitland,  which  A.  A.  for  loo  shares.  On  summons  by  the 
did.  Held^  that  the  evidence  proved  a  liquidator  for  rectification  of  the  reg:ister 
valid  contract,  the  consideration  of  which  by  striking  out  the  name  of  A.  and  put- 
was  the  mutual  promises  of  the  parties,  ting  in  place  of  it  the  names  of  the  ex- 
Baker  tr.  Kans.  City,  etc.,  R.  Co.,  3  S.  ecutors  as  holders  of  the  100  shares,  held^ 
W.  Rep.  (Mo.)  486.  that  the  letters  of  Feb.  27  and  28  consti- 

A  written  proposal  for  plans  contained  tuted  by  application  and  acceptance  a 

the  provision  that  each  architect  should  completed  contract  between  the  executors 

receive  $500  dollars  for  his  plans,  irre-  and  the  bank  that  100  shares  should  be 

spective  of  relative  merit,  and  that  **  the  taken  in  the  name  of  the  executors  indi- 

architect  who  is  successful  shall  not  re-  vidually,  and  further  that  such  completed 

ceive  $500,  but  he  shall  be  engaged  as  contract  was  not  and  could  not  have  been 

architect  and  superintendent,  and  shall  afterwards  rescinded  by  the  company, 

be  paid."    Held^  that  the  architect  whose  Jn  re  Cheshire  Banking  Co.,  32  Ch.  D. 

plans  were  accepted  had  a  right  of  action  301. 

for  a  refusal  to  employ  him.     Walsh  v.  1.  '*  The  only  difference  between  an  ex> 

St.  Louis  Expos,  and  Mus.  Hall  Assoc.,  press  and  an  implied  contract  is  in  the 

16  Mo.  App.  502.  mode  of  proof.     An  express  contract  is 

The  acceptance  of  a  legally  made  bid  proved  by  direct  evidence,  an  implied 

for*a  proposed  building  was  held  not  in  contract    by    circumstantial    evidence. 

itself  to  constitute  a  contract,  but  to  en-  Whether  the  contract  be  proved  by  evi- 

title  the  bidder  to  one  in  accordance  with  dence  direct  or  circumstantial,  the  conse- 

the    proposals.       Hughes  v,  Clyde,  41  quences  resulting  must  be  the  same."  I^er 

Ohio  St.  339.  Parke,  B.,  in  Mansetti  v,  Williams,  i  B. 

Upon  the  amalgamation  in  1882  be-  &  Ad.  425.     See  Bixby  v.  Moore,  51  N. 

tween  the  S.  and  C.  banking  companies,  H.  402. 

A.,  a  holder  of  100  shares  in  the  S.  bank,  **  An  implied  promise  does  not  differ 

received  a  circular  asking  whether  he  from  an  express  promise  except  in  the 

would  exchange  his  shares  in  the  S.  bank  evidence  by  which  it  is  proved."    Chil- 

for  shares  in  the  C.  bank,  which  took  over  cot  v,  Trimble,  13  Barb.  (N.  Y.)  502. 

the  business  of  the  other.  A.  died  shortly  Contracts  implied  from  conduct  roust 

afterwards  without  having  sent  any  re*  be  distinguished  from  contracts  implied 

ply  to  the  circular.     On  Feb.  27,  1883,  a  in  law.     The  latter  are  not  properly  con> 

letter  was  sent  on  behalf  of  A.'s  execu-  tracts  at  all.    See,  infruy  Implied  Prom- 

tors  to  the  C.  bank,  "enclosing  certifi-  ISES.     For  examples  of  contracts  implied 

cate  for  100  shares  of  the  S.  bank  in  the  from  conduct,  see,  infra^  Proposal  and 

name  of*'  A.,  "  and  will  thank  you  to  let  Acceptance. 

us  have  shares  in  your  bank  in  exchange."  8.     A    mere    statement   of   inteiitioa 

On  Feb.   28  the  manager  replied  that  made  in  the  course  of  conversation  will 

when  probate  had  been  exhibited  to  the  not  constitute  a  binding  promise,  though 

London  agents  of  the  bank  he  would  it  be  acted  upon  by  the  party  to  whom  it 

send  share  certificates  in  the  bank  **  in  was  made.     In  Week  v.  Tibold.  6  Roll, 

the  name  of  the  executors  individually."  Abr.  6,  the  defendant  told  plaintiff  that 

A  certificate  was  made  out  to  the  execu-  he  would  give  ;£^ioo  to  him  who  married 

tors  of  100  shares  in  the  C.  bank,  and  an  his  daughter  with  his  consent.     Plaintiff 
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married  the  daughter  and  claimed  the  punctually.     "  The  publication  of  a  time- 

jj^ioo.     Held^  that  he  could  not  recover,  table  in  common  form  imposes  upon  a 

**It  is  not  reason  that   the  defendant  railroad  company  the  obligation  to  use 

should  be  bound  by  such  general  words,  due  care  and  skill  to  have  the  trains  ar- 

spoken  to    excite    suitors."      Yelv.   ii;  rive  and  depart  at  the  precise  moments 

Richards  v.  Richards,  46  Pa.  St.  78,  82.  indicated  in   the  table,  but  It  does  not 

A  baker  hired  a  man  for  a  year  under  import  an  absolute  and  unconditional  en- 

a  contract  that  the  employment  should  gagement  for  such  arrival  and  departure, 

terminate  within  that  time  on  the  burning  and  does  not  make  the  company  liable 

of  the  bakery.  The  bakery  having  burned,  for  want  of  punctuality  which  is  not  at- 

held^  that  a  request  that  the  man  should  tributable  to  their  negligence."     Compare 

stay  until  things  could  be  got  straight,  Sears  v.  Railroad  Co.,  14  Allen  (Mass.). 

when  something  should  be  found  for  him  433.     In   Crocker  v.    Railroad    Co.,   24 

to  do,  could  not  be  regarded  as  a  waiver  Conn.  249,  the  defendants  had  established 

of  the  contract,  even  though  the  man  and  given  public  notice  of  a  regulation  that 

waited  five  weeks,  and  refused  other  of-  the  fare  on  their  line  from  N.  to  N.  L. 

fers  of  employment.     Edwards  v.  Block,  would  be  fifty  cents  to  passengers  purchas- 

73  Ga.  450.  ing  tickets  before  entering  their  cars,  but 

Loose  expressions   of   intention    and  to  others  fifty-five  cents.    Plaintiff  took  a 

purposes  do  not  constitute  .a  contract,  seat  in  the  train  at  N.,  and  after  it  had 

Recknagle  v,  Schmalz,  33   N.  W.  Rep.  started,  being  called  upon  by  the  con- 

(lowa)  365.  ductor   offered    to  pay   fifty  cents   and 

But  where  A,  being  about  to  sue   C  refused  to  pay  more  for  his  fare  from 

was  told  by  B,  Cs  father,  who  had  taken  N.   to  N.   L.,   and  was    thereupon    re- 

from  C  a  bill  of  sale  of  all   his   prop-  moved   from   the   train   by  the  defend- 

erty,  "  You  keep  quiet  and  you  will  have  ants*  servants.     An  action  of    trespass 

your  money.      I  guess  I  am  worth  it,"  having  been  brought  by  him  for  having 

and  A,  relying  on  B's   promise,  forbore  been  wrongfully  removed  from  the  train, 

farther  proceedings,  it  was  held  that  A  it  appeared  that  plaintiff,  on  (going  a  rea- 

could  maintain    an    action    against    B.  sonable  time  before  the  time  of  departure 

Bowen  v,  Tipton,  64  Md.  275.  of  the  train  to  defendants'  office,  where 

It  must  be  considered  in  particular  tickets  were  usually  sold,  found  it  closed, 
cases  whether  some  act  or  announce-  and  was  unable  then  or  afterward  at  any 
ment  of  one  of  the  parties  is  really  the  time  before  the  train  left  to  procure  a 
proposal  of  a  contract,  or  only  an  in  vita-  ticket,  of  which  fact  he  informed  the 
tion  to  other  persons,  to  make  proposals  conductor  when  the  latter  demanded  his 
for  his  consideration.  In  Denton  v.  G.  fare.  The  regulation  of  the  defendants 
N.  R.  Co.,  5  £.  &  B.  860;  25  L.  J.  p.  B.  was  admitted  to  be  lawful  and  reason- 
129,  the  plaintiff  arranged,  on  the  faith  of  able.  Held,  "  i.  That  as  common  car- 
the  company's  time-tables,  to  take  the  riers  the  defendants  were  under  no  legal 
7.20  from  Peterborough  to  Hull;  he  ap-  obligation  to  furnish  tickets  or  carry 
plied  for  a  ticket  and  offered  to  pay  the  passengers  from  N.  to  N.  L.  Cor  less  than 
proper  fare.  The  company's  clerk  re-  fifty-five  cents  each.  2.  That  the  plain- 
fused  to  issue  the  ticket  for  the  reason  tiff's  claim  to  such  a  passage  for  fifty 
that  the  7.20  train  no  longer  went  to  cents  rested  entirely  on  the  assumed  en- 
Hull.  The  plaintiff  missed  an  appoint-  gagement  of  the  defendants  to  furnish 
ment  at  Hull  and  sustained  damage,  tickets,  and  the  plaintiff's  endeavor  to 
Held,  that  he  was  entitled  to  recover,  procure  one  defeated  by  the  defendants. 
The  time-table  was  a  proposal,  and  was  3.  That  said  regulation  of  the  defendants 
accepted  by  a  tender  of  the  fare.  This  was  not  a  contract  creating  a  legal  debt 
view  was  not  necessary  to  the  actual  de-  or  duty,  but  .a  mere  proposal  which 
cision,  for  it  was  only  necessary  to  decide  might  be  suspended  or  withdrawn  by 
whether  the  plaintiff  could  succeed  in  any  closing  the  defendants'  office  and  the  re- 
form of  action,  and  there  was  no  doubt  tirement  of  their  agent  therefrom.  4. 
that  he  could  recover  in  tort  for  a  false  That  the  proposal  being  withdrawn,  the 
representation.  See  Heirn  v,  McCaugh-  parties  were  in  the  same  condition 
an,  32  Miss.  17.  In  Gordon  v.  Railroad  as  before  it  was  made;  the  defend- 
Co.,  52  N.  H.  596,  it  was  held  that  the  ants,  continuing  common  carriers,  were 
company  would  not  be  liable  for  failure  bound  to  carry  the  plaintiff  for  fifty- 
to  transport  the  plaintiff  (who  was  the  five  cents,  but  not  otherwise.  5.  That 
holder  of  a  season  ticket  over  its  road)  The  plaintiff  refusing  said  sum,  the  con- 
in  accordance  with  its  published  time-  ductor  had  a  right  to  remove  him  fronv 
table,  if  it  **had  done  all  that  due  care  the  cars,  using  no  unnecessary  force  for 
and  skill  could  do "  to   transport  him  that  purpose,  and  for  such  removing  the 
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able  the  court  to  say  what  the  agreement  is.^     And  it  must  not 


defendants  were  not  liable  in  an  action 
for  trespass."  Compare  Railroad  Co.  v. 
Dalby,  19  111.  353;  Railroad  Co.  v,  Soath, 
43  111.  176;  Railroad  Co.  v.  Rogers,  28 
Ind.  i;  38  Ind.  1 16;  Railroad  Co.-  v. 
Richard.  46  Ind.  293;  Du  Larans  v. 
Railroad  Co.,  15  Minn,  49;  Swan  v. 
Railroad  Co.,  132  Mass.  116.  In  Marlow 
V,  Harrison,  i  E.  &  E.  295,  28  !«•  JQ-  B. 
18;  in  Exch.  i  E.  &  E.  309,  29  L.  J.  Q.  B. 
14,  a  sale  by  auction  was  announced  as 
without  reserve,  the  name  of  the  owner 
not  being  disclosed.  The  lot  was  put  up, 
but  in  fact  bought  in  by  the  owner. 
The  plaintiff,  who  was  the  highest  real 
bidder,  sued  the  auctioneer  as  on  a  con> 


but  not  an  offer  by  which,  if  accepted, 
defendants  were  to  be  bound. 

A  wrote  B,  "At  what  price  will  you 
fill  my  orders  for  gauge-glasses  ?  "  to 
which  B  replied  :  "  We  will  supply  you 
with  gauge-glasses  at  the  same  rates  we 
supply  C,  and  subsequently  wrote: 
"Our  understanding  with  C  is  bill  at 
sight  immediately  on  receipt  of  goods, 
and  we  hope  you  will  comply  with  the 
same  conditions."  Held,  that  there  was 
no  completed  contract  created  by  A*s 
sending  an  order,  and  on  his  failings  to 
pay  by  sight  bill  B  was  not  bound  to 
fill  further  orders.  Ashcroft  tf.  But- 
terworth,    136    Mass.    511.      See     also 


tract  to  complete  the  sale  as  the  owner's    Ahearn  v.  Ay  res,  38  Mich.  692;  Beanpre 


agent.  Held,  that  he  was  entitled  to  re- 
cover, holding  in  effect  that  where  the 
sale  is  without  reserve  the  contract  is 
completed,  not  by  the  acceptance  of  the 
bidding,  but  by  the  bidding  itself,  subject 


V,  Telegraph  Co.,  21  Minn.  155.  And  see 
per  Compton,  J.,  in  Denton  v.  G.  N.  R. 
Co..  5  E.  &  B.  860. 

If  a  tradesman  agrees  to  supply   on 
certain  terms  such  goods  as  a  customer 


to  the  condition  that  no  higher  bona  fitU  may  order  during  a  future  period,  the 

bidder  appears.     In  Mainpricez'.  Westly,  better  opinion  is  that  this  is  not  a  prom- 

6  B.  &  S.  420;  34  L.  J.  Q.  B.  229.  held  that  ise,  but  an  offer.     If  the  customer  does 

an  auctioneer  whose    principal    is    dis-  order,  the  condition  of  the  offer  is  fnl* 

closed  by  the  conditions  of  sale  does  not  filled,  and  there  is  a  complete  contract, 

contract  personally  that  the  sale  shall  be  G.  N.  R.  Co.  v,  Witham,  L.  R.  9  C.  P.  16. 


without  reserve.  When  an  auctioneer  in 
good  faith  advertises  a  sale  of  certain 
goods,  he  does  not  by  that  advertisement 
enter  into  any  contract  with  those  who 
attend  the  sale  that  the  goods  shall  be 
actually  sold.  Harris  v.  Nlckerson,  L. 
R.  8  Q  B.  286.  A  simple  offer  of  stock 
in  trade  for  sale  by  tender   does    not 


Compare  Chicago  &  G.  E.  R.  Co.  v,  Dane, 
43  N.  Y.  240;  Smith  v.  Morse,  20  La.  Ann. 
220;  National  Furnace  Co.  v.  Keystone 
Mfg.  Co.,  23  A.  L.  Reg.  (S.  C.  lU.)  800, 
801 ;  Drake  v,  Vorse,  53  Iowa,  417.  See 
Bailey  v,  Austrian,  19  Minn.  535. 

The  tender  is  simply  a  continuing  offer 
during  the  period  named,  subject  to  revo- 


amount  to  a  contract  to  sell  to  the  person  cation  at  any  time,  but  while  unrevoked 

who  makes  the  highest  tender.     Spencer  converted  into  a  distinct  contract  by  each 

V,  Harding,  L.  R.  5  C.  P.  561.     In  Moul-  order    of    goods    from    time    to     time, 

ton  V.  Kepshaw,  59  Wis.   316  (48  Am.  Thayer  v.  Burchard,  99  Mass.  508;  Keller 

Rep.  516),  the  defendants  wrote  to  the  v,  Ybarra,  3  Cal.  147.     Compare '^9x\to^ 

plaintiff  as  follows:  "  In  consequence  of  Co.  v.  Dane,  43  N.  Y.  240;  Railroad  Co.  v. 

a  rupture  in  the  salt  trade  we  are  author-  Mitchell,  38  Tex.  86;  Campbell  v.  Lam- 

ized  to  offer  Michigan  fine  salt  in  full  bert,   56  La.   Ann.   35;  s.  c,   51    Am. 


cargo  lots  of  eighty  to  ninety-five  bbls., 
delivered  in  your  city,  at  eighty-five  cents 
perbbl.,  to  be  shipped  per  C.  a  N.  W.  R. 
Co.  only.  At  this  price  it  is  a  bargain, 
as  the  price  in  general  remains  un- 
changed.    Shall  be  pleased  to  receive 


Rep.  I. 

1.  The  parties  may  have  come  to  a 
real  agreement,  but  the^  must  take  the 
consequences  of  not  having  made  it  inteU 
ligible.  Adams  v.  Adams,  26  Ala.  272; 
Sherman  v,  Kitzmiller,  17  S.  &  R.  (Pa.) 


your  order."  On  the  following  day  the  45;  Buckmaster  v.  Consumers'  Ice  Co., 
plaintiff  telegraphed:  "Your  letter  of  5  Daly  (N.  Y.),  313;  Whelan  v.  Sullivan, 
yesterday  received  and  noted.  You  may  102  Mass.  204;  Cummer  v.  Butts,  40 
ship  me  2000  bbls.  Michigan  fine  salt,  as  Mich.  322;  Bumpus  v.  Bumpus,  19  N. 
offered  in  your  letter.  Answer."  It  W.  Rep.  (Mich.)  29.  See,  in  general,  Bax- 
was  held  that  the  letter  and  telegram  did  ter  v.  Bishop,  65  Iowa,  582;  Clay  v.  Rick- 
not  together  make  a  contract;  the  letter  etts,  66  Iowa,  362. 

was  construed  as  being  in  the  nature  of  In  Gutking  v,  Lynn,  2  B.  &  Ad.  232, 

an  advertisement  that  the  writers  were  in  the  buyer  of  a  horse  promised  that  if  the 

condition  to  supply  salt   at    the    price  horse  was  lucky  to  him  he  would  give  jf  5 

named,   and  requesting  the  person    to  more  at  the  buying  of  another  horse, 

whom  it  was  addressed  to  deal  with  them,  Held  to  be  "  much  too  loose  and  vague 
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be  illusory,  or  dependent  upon  a  condition  which  in  fact  reserves 
an  unlimited  option  to  the  promisor.* 

to  be  considered  in  a  court   of    law."  cuted  an  instrument  under  seal  acknowl- 

"The  'buying  of  another  horse'  is  a  edging  an  indebtedness  to  another,  and 

term  to  which  the  court  cannot  assign  promising  to  pay  the  same  whenever,  in^ 

any  definite  meaning."    An  agreement  his  opinion,  circumstances  should  enable 

to  sell  an  estate,  reserving  '*  the  necessary  him  to  do  so,  such  instrument  was  held 

land  for  making  a  railway,"  is  too  vague,  to    mpose  no  legal  obligation  enforce- 

Pearce  v.  Watts,  20  £q.  472.     An  agree-  able  by  action.      Nelson  v.  Von  Bonn- 

ment  to  take  a  house  **  if  put  into  thor-  horst,  29  Pa.  St.  352. 

ough  repair,"  and  if  the  drawing-rooms  In  Moorhouse  v.  Colvin,  15  Beav.  341, 

were ''handsomely  decorated  according  to  348,  affirmed  by  L.  JJ.,  15  Beav.  350,  n.^ 

the  present  style,"  is  too  uncertain.    Tay-  a  testator  having  made  a  will  by  which 

lor  V,  Partington,  7  D.    M.  &  G.   328.  he  left    a    considerable    legacy    to    his 

An  agreement  to  execute  a  deed  of  sep-  daughter,  wrote  a  letter  in  which  he  said, 

aration  containing  the  usual  covenants  is  after  mentioning  her  other  expectations, 

not  too  vague.     Hart  v.  Hart,  18  Ch.  D.  **  This  is  not  all:  she  is  and  shall  be  no- 

670,  684.  ticed  in  my  will,   but  to  what  further 

A  father's  agreement  that  the  child  amount  I  cannot  precisely  say."  The 
should  not  be  an  expense  to  the  town  legacy  was  afterwards  revoked.  It  was 
during  such  time  as,  under  the  statute  contended  on  behalf  of  the  daughter's 
laws  of  the  State,  the  father  would  be  husband,  to  whom  the  letter  had  with 
liable  for  its  support,  limiting  his  liabil-  the  tesutor's  authority  been  communi- 
ity,  howeve.r,  to  the  amount  to  which  cated  before  the  marriage,  that  there  was 
under  those  laws  he  would  be  liable,  was  a  contract  binding  the  testator's  estate  to- 
held  not  void  for  indefiniteness,  as  in  re-  the  extent  of  the  legacy  given  by  the  will 
ferring  to  the  statute  it  contemplated  a  as  it  stood  at  the  date  of  the  letter, 
determination  of  the  extent  of  liability  in  Held,  that  the  testator's  language  ex- 
the  mode  provided  by  the  statute.  Town  pressed  nothing  more  than  a  vague  in- 
of  Hamden  V. Merwin,  8  Atl.  Rep. (Conn.)  tention.  "He  expressly  promises  such 
770;  8.  c,  New  Eng.  Rep.  534.  provision  only  as  he  in   his  will    and 

1.  In  Taylor  v.  Brewer,  i   M.  &  S.  pleasure  shall  think  fit."    See  Graham  v. 

290,  a  committee  had  resolved  that  for  Graham,  34  Pa.  St.  475;   Thompson   v, 

certain  services  *'  such  remuneration  be  Stevens,  71  Pa.  St.  161.  Service  rendered 

made  as  shall  be  deemed  right."    Held,  on  a  mere  expectation  of  a  legacy  is  not 

that  this  gave  no  action  to  the  person  good  cause  of  action;  but  if  there  be  an 

who  had  performed  the  services,  because  express  promise  to  pay  for  it  by  a  legacy,, 

the    committee    alone    were    to    judge  which  promise  is  broken,  an  action  wiU 

whether  any  or  what  recompense  was  lie.     Stone  v,  Todd,  8  Atl.  Rep.  (N.  J.), 

right.     See  also  Roberts  v.  Smith,  4  H.  300. 

&  N.  315,  28  L.  J.  Ex.  164.  A  promise  to  dispense  with  perform - 

A  promise  of  this  kind,  though  it  ere-  ance  of  an  act  so  long  as  it  may  please 

ates  no  enforceable  contract,  is  so  far  the  promisor  is  no  consideration  for  a 

effectual  as  to  exclude  the  promisee  from  counter-promise.      Lydick    v.    Railroad 

falling  back  upon  any  contract  to  pay  a  Co.,  17  W.  Va.  427. 

reasonable  remuneration  which  would  be  These  cases  were  decided  upon   the 

inferred  from  the  transaction  if  there  were  ground  that  the  promisor  alone  was  to 

no  express  agreement  at  all.    Where,  by  decide  whether  any  remuneration  at  all 

the  terms  of  the  agreement,  an  article  is  should  be  given.     Each  case  must  be 

to  be  furnished  which  shall  be  salisfac-  decided    upon    its    own    circumstances; 

tory  to    the  defendant,   if   he    refuses,  and  when  a  man  agrees  to  do  work  for 

though  from  mere  caprice,  to  be  satisfied  another,  and  says  (in  effect),  I  expect  x<f> 

therewith,  neither  the  contract  price  nor  be  paid    what    is    reasonable,    and  am 

reasonable  remuneration  can  be  recov-  content  to  take  your  estimate  as  that  of 

ered.     Zaleskl  v.  Clark,  44  Conn.  218;  a  reasonable  man,  he  can  recover  the 

McCarren  v.  McNulty,  7  Gray  (Mass.),  value  of  his  work  upon  a  £va»/»m  m^rwi/. 

139;   Brown  v.  Foster,  113  Mass.   136;  See  3  Blk.  Com.  161;  i  Chitty  on  Plead. 

Gibson  v.  Cranage,  39  Mich.  49;   Wood  (i6th  Am.  Ed.)  352;  Bryant  v.  Flight,  5 

Reaping,  etc,  Co.  v.  Smith,  50  Mich.  565;  M.  &  W.  114;  Jewry  v.  Bulk,  5  Taunt. 

Gray  v.  Railroad  Co.,  11  Hun  (N.  Y.),  302;   Millar    v.    Cuddy,  43  Mich.   2737 

70.     Cbffthi,  Daggett  v,  Johnson,  49  Vt.  Butler  v,  Winona  Mill  Co..  28  Minn.  205. 

345.    See  33  Am.   Rep.   353,   note;   42  Under  a  contract  to  deliver  goods  of 

Am.  Rep.  158,  note.     Where  one  exe*  such  quality  as  to  be  satisfactory  to  cer- 
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28.  Conditioiu  of  PropoiaL — The  proposer  may  prescribe  a  certain 
time  within  which  the  proposal  is  to  be  accepted,  and  the  manner 
and  form  in  which  it  is  to  be  accepted.^  He  may  prescribe  a  par- 
ticular place  for  acceptance,  and  if  he  do,  an  acceptance  elsewhere 
will  not  bind  him/'^  In  the  absence  of  an  express  stipulation  as  to 
time,  the  proposal  is  limited  to  a  reasonable  time.* 

29.  Propotal  to  Vnaicertained  Person— Offers  of  Reward— Bidding  at 
Auotion-T-Letten  of  Credit. — A  proposal  need  not  be  made  to  an 
ascertained  person,  but  no  contract  can  arise  until  it  has  been  ac- 
cepted by  an  ascertained  person.*    When  an  offer  of  reward  vs 

tain  officers,  the  law  requires  tlie  latter  cepted,  to  which  letter  no  answer  was 

Co  exercise  a  fair,  just,  and  honest  judg-  returned,  held,  that  there   was  no  coo- 

cnent  on  the  subject;  in  case  of  an  ad*  tract.     Felthouse  v.  Bindley,    ii   C.  R 

verse  decision  in  good  faith,  the  pur-  N.    S.    869,  875;  31  L.  J.   C.    P.   204. 

chaser  is  not  obliged  to  accept,  but  if  A  written  order  for  goods  delivered  to 

their  rejection   is  fraudulent,   the    pur-  the  selling  agent  of  a  manufacturer,  with 

chaser  is  not  excused  by  it.     B.  &  O.  R.  the  understanding  that  the  agent  was  to 

Co.  V,  Brydon,  65  Md.  198.  hold  it  for  three  or  four  days  subject  to 

If  by  the  terms  of  a  construction  con-  the  order  of  the  signer,  and  to  destroy  it 

tract  the  decision  of  the  architect  is  made  if  the  latter  should  so  decide,  is  not  a 

^*  final,  binding,  and  conclusive  on'  the  contract,  nor  an  offer,  until  delivered  to 

parties,"  it  is  no  defence  to  an  action  the  manufacturer  with  the  consent  of  the 

for  the    price,   alleging    the    architect's  signer.     Morris  v.  Brigbtman,  9  N.  E. 

acceptance  of  the  work,  to  aver  that  in  Rep.  (Mass.)  512;  3  New  Eng.  Rep.  302. 
certain  particulars  the  work    does    not        8.  Eliason  v.  Henshaw,  4  Wheat.  (U. 

conform  to  the  specifications  of  the  con-  S.)225;  LangdellSel.Ca.0nCoQt.7a  The 

tract.     Vulcanite  Paving  Co.    v.    Phila.  real  question   in  cases  of  this  kind  is 

Traction  Co.,  8  Atl.  Rep.  (Pa.)  777.  whether  the  condition  as  to  time,  place, 

Under  a  contract  making  an  engineer's  or  manner  of  acceptance  was  in  fact  part 

decision  upon  disputed  questions    final  of  the  terms  of  the  proposal, 
and  conclusive,   such   decision  will    be        8.  Baily's  Cas.,  5  Eq.  428;  3  Ch.  592: 

binding  and  conclusive  in  the  absence  of  Ramsgate  Hotel  Co.  v.  Montefiore;  Same 

fraud,  or  such  gross  mistake  as  would  v.   Goldsmid,   L.   R.   i  Ex.  109;    Mox- 

«iecessarily  imply  bad  faith.    Hot  Springs  ley  v.  Moxley,  2  Mete.  (Ky.)  309;  Rail* 

R.  Co.  V,  Maher,  3  S.  W.  Rep.  (Ark.)  639.  road  Co.  v.  Dane,  43  N.  Y.  240;  Loring 

A  stipulation  in  a  contract  that  the  v.  Boston,  7  Mete.  (Mass.)  409:  Averill 

/inal  estimates  of  work  by  engineers  of  a  v.    Hedge,     12    Conn.  424;     Mizzel   v. 

railroad  shall  be  conclusive  as  against  Burnett,  4  Jones  L.  (N.  Car.)  240;  Minne- 

contractors    **  without    recourse    or   ap-  sota   Oil    Co.    v.  Collier    Lead    Co.,  4 

peaL,"does  not  deprive  the  latter  of  the  Dillon  (U.  S.),  431;  Ferrier  v.  Storer,  63 

right  to  bring  suit  where  the  engineers  Iowa,  484, 

act  in  bad  faith.     Louisv.,  Ev.  &  St.  L.        4.  It  is  important  to  distinguish  that 

R.  Co  V,  Donnegan,  9  West.  Rep.  (Ind.)  executory  contracts  are  of  two  kinds, 

-641;    s.  c,  12  N.  E.  Rep.  153.  bilateral  and  unilateral.    When  the  cod- 

1.  Where  the  proposal  stipulated  for  sideration  on  each  side  is  a  promise,  the 
an  acceptance  by  return  mail,  and  the  contract  is  bilateral;  a  binding  promise, 
acceptance  was  not  posted  until  two  the  consideration  of  which  is  anything 
days  after  the  receipt  of  the  proposal,  it  else  than  a  promise,  is  a  unilateral  con- 
was  held  that  the  promisor  was  not  tract.  See  Langdell  Sel.  Ca.  Cool. 
bound.  Maclay  v.  Harvey,  90  111.  525.  1092-1094.  In  a  bilateral  contract  both 
And  see  Carr  v.  Duval,  14  Pet.  (U.  S.)  77,  parties  must  be  bound  at  the  same  time, 
82.  Though  the  proposer  may  prescribe  or  neither  is  bound.  Tucker  v.  Woods, 
a  form  of  acceptance,  he  cannot  prescribe  12  Johns.  (N.  Y.)  190;  Livingston  v, 
a  form  of  refusal  so  as  to  fix  a  contract  Rogers,  i  Caines  (N.  Y.).  583;  Keep  v. 
on  the  other  party  if  he  does  not  refuse  Goodrich,  12  Johns.  (N.  Y.)  397;  James 
in  some  particular  way  or  within  some  v,  Fulcrod,  5  Tex.  512;  Turnpike  Co.  r. 
prescribed  time.  Thus  where  a  person  Coy.  13  Ohio  St.  84. 92;  Tonesv.  DttrgiB> 
wrote  to  another  offering  to  buy  a  horse,  16  Mo.  App.  370;  Board  of  Commis.  of 
and  stating  that  if  he  received  no  answer  Cass  Co.  v,  Crockett,  12  N.  £.  Rep* 
he  should  assume  that  his  offer  was  ac-  (Ind.)  486. 
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A  party  who  is  not  himself  bound  by  effect   that  one  of  them  shall  make  a 

the  acceptance  of  a  contract  to  sell  land  '*  give  or  take  "  offer,  and,  in  considera- 

by  one  claiming  to  be  his  agent,  but  who  tion  of  making  such  offer,  shall  receive 

in  fact  had  no  authority  to  accept  on  the  from  the  other  a  quitclaim  deed  to  part  of 

terms  proposed,  cannot  afterwards,  when  the  land,  he  becomes  entitled  to  the  deed 

he  finds  the  contract  is  advantageous  to  immediately  on  making  such  offer;  both 

him,  affirm  it  and  recover  damages  from  the  contract  and  the  deed  being  founded  ' 

the  vendor  for  his  failure  to  make  a  con*  on  sufficient  consideration.    Buckingham 

veyance  as  agreed,  as,  to  render  a  con-  v.  Ludlum.  7  Atl.  Rep.  (N.  J.)  851;   41 

tract  valid,  both  parties  must  be  bound  N.  J.  Eq.  348. 

thereby.     Athe  v.  Bartholomew,  33   N.         Powers  v.  Bumcratz,  12  Ohio  St.  273; 

W.  Rep.  (Wis.)  no.  Whiter.  Baxter,  71  N.  Y.  254:  Weaver  v. 

An  executory  contract  to  be  valid  must  Wood,  9  Pa.  St.  220;  Brogden  v.  Railway 

be  binding  on  both  parties.     King  v,  Co.,  2  App.  Cas.  666,  691. \    **  If  I  say 

Warfield,  8  Cent.  Rep.  (Md.)  801.  that  if  you  will  furnish  goods  to  a  third 

A  written  agreement  not  showing  person  I  will  guarantee  the  payment,  you 
upon  its  face  mutuality  of  obligation,  or  are  not  bound  to  furnish  them ;  but  if  you 
other  consideration,  may  be  supported  do  furnish  them  in  pursuance  of  the  con- 
as  a  contract  by  another  written  contract  tract,  you  may  sue  me  on  the  guarantee." 
made  at  the  same  time,  and  shown  to  Per  Patteson,  J.,  in  Morton  v.  Burn,  7 
have  been  a  consideration  for  the  former  A.  &  E.  19.  See  also, /^r  Maule,  J.,  in 
agreement.  Bolles  r.  Sachs,  33  N.  W.  Fishmongers' Co.  V.Robertson,  5  M.&G. 
Rep.  (Minn.)  862.  131,171. 

In  a  unilateral  contract  the  offeree  is        If  a  person  requests  a  creditor  to  for- 

not  bound  to  perform  at  all,  nor  until  bear  from  suing  the  original  debtor,  and 

perfonnance  by  him  is  the  offerer  bound;  the  creditor,  though  he  does  not  bind 

but  upon  performance  by  the  offeree  the  himself  to  forbear,  does,  as  a  fact,  for- 

proposal  of  the  offerer  is  converted  into  bear  from  suing  the  debtor,    that  con- 

a  binding  promise.  *' Thus,  if  A  promises  stitutes  a  good   consideration   for  that 

B  to  pay  him  a  sum  of  money  if  he  will  other  person  becoming  a  guarantor.     It 
do  a  particular  act,  and  B  does  the  act,  .  is  not  necessary  that  there  should  be  a 

the  promise  thereupon  becomes  binding,  binding  promise  to  forbear.     Crears  v, 

although  B  at  the  time  of  the  promise  Hunter,  31  Solic.  Jour.  642. 
does  not  engage  to  do  the  act."      Train        In   Patton  v,  Hassingeir,  69    Pa.  St. 

V,  Gold,  5  Pick.  (Mass.)  380,  385;  Turn-  311,  a  man  of  full  age  became  ill  while 

pike  Co.  V,  Coy,   13  Ohio  St.  84,  93;  working  for  the  plaintiff,  and  was  taken 

Cottage  Street  Church  v,  Kendall,  121  care  of  by  him.     His  father,  on  learning 

Mass.   528-530;    Barnes    v.  Perrine,   9  what  had  occurred,  declared,  though  not 

Barb.  (N.  Y.)  202;  L*Amoureux  v.  Gould,  in  the  plaintiff's  presence,  that  whoever 

7  N.  Y.  349;   Todd  V.  Urber.  95  N.  Y.  took  care  of  his  son  should  be  well  paid. 

181,  191,  192;    Miller  v,   McKenzie,   95  These  words  were  related  to  plaintiff, 

N.  Y.  57S;  Beckwith  v.  Brackett,  97  N.  who  continued  to  provide  for  the  son  till 

Y.  52;    Morse  v.  Bellows,  7  N.  H.  549;  he  died.   Held^  that  plaintiff  was  entitled 

Matthews  v.  Fitch,  22  Cal.  86;  Perkins  v.  to  recover.    Lent  v.  Padelford,  10  Mass. 

Hadsell,  50  111.  216.  230;  Duval  v.  Trask,  12  Mass.  154;  Train 

A  promise  by  an  owner  of  land  if  a  v.  Gold,  5  Pick.  (Mass.)  380;  Morse  v, 

church  was  built  thereon  to  convey  it  and  Bellows,  7  N.  H.  549;  Barnes  v,  Perrine, 

the  land  as  soon  as  the  society  was  orga-  9  Barb.  (N.  Y.)  202;   Kennaway  v.  Tre- 

nized,  was  held  supported  by  a  sufficient  lea  van,  5  M.  &  W.  498;   Cooper  v,  Al- 

consideration  where  the  church  was  so  timus,  62  Pa.  St.  486.    A  unilateral  con-- 

built    on  subscriptions   and  donations,  tract  may  be  retracted  at  any  time  before 

Whitsitt  V.  Pre-emp.  Presb.  Church,  no  performance.     Weaver  v.  Wood,  9  Pa. 

111.  125.  St.  220;  Ofiord  V,  Davies,  12  C.  B.  N.  S. 

A  promissory  note  executed  in  pursu-  748. 
ance    of  a  promise  to  subscribe  $2500        An  offer  proposing  a  unilateral  con- 

toward  the  payment  of  a  church  debt  on  tract  becomes  a  binding  promise  imme- 

condition  that  the  church  would  raise  the  diately  upon  the  performance  of  the  act 

balance     by    voluntary     subscriptions,  or  acts  requested  to  be  done;  and  there- 

which  condition  is  performed,  is  founded  fore,  unless  communication  to  the  pro- 

upon  a  sufficient  consideration,  and  bind-  poser  is  one  of  the  things  requested,  it  is 

ing  upon  the  maker.     Roberts  v.  Cobb,  not  necessary.     See    Reif    v.   Page,    55 

35  Alb.  L.  Jour.  (N.  Y.)7S;  103  N.  Y.  600.  Wis.  496;    Harson  v.  Pike,  16  Ind.  140; 

Where  there  is  a  contract  between  two  Hayden  v.  Songer,  56  Ind.  42;   Powers 

parties  to  a  controversy  overland  to  the  v.  Bumcratz,  12  Ohio  Sl  372;  Douglass 
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made  by  advertisement  for  the  procuring  of  information,  apprehen- 
sion of  a  criminal,  or  the  like,  there  is  a  contract  with  any  person 
who  performs  the  condition  mentioned  in  the  advertisement.*     A 

V.  Howland,  24  Wend.  (N.  Y.)  35;  Yard  315  seq.     Where  a  guaranty  is  for    the 

V.  Elandp  i  Ld.  Ray.  368;   2  Am.  L.  C.  fulfilment  of  a  contract  already  made  or 

(5th  Ed.)  94-106;   Langdell   Sum.   Law  executed  contemporaneously  therewith  or 

Cont.  §§  2, 4/6, 12.  A  request  for  time  fol-  for  the  payment  of  an  existing  debt,  or 

lowed    by    forbearance    will    uphold    a  where  the  guaranty  is  upon  a  considera- 

promise  by  a  third  person  to  pay  the  tion  distinct  from  the  credit  extended  to 

debt  althoi^  the  creditor  does  not  bind  the  principal  debtor,  and  moving  directly 

himself    by    a    promise.      Downing    v.'  between  the  guarantor  and  guarantee. 

Funk,  5  Rawle  (Pa.),  69;  Clark  v.  Russel,  notice    of    acceptance    is    unnecessary. 

3  Watts  (Pa.),  213.     It  is  held  in  Massa-  Furst  &   Bradley  Mfg.  Co.  v.  Black,  12 

ckusetts  that  forbearance  in  pursuance  of  N.  E.  Rep.  (Ind.)  504.     See  title  Guar- 

a  request  is  not  a  consideration  unless  anty. 

the  creditor  binds  himself  to  give  time.  1.  Williams  v,  Carwardine,  4  B.  &  Ad. 

Mecomey  v.   Stanley,  8  Cush.   (Mass.)  621.     The  advertisement  is  a  proposal 

85;   Manter  v.  Churchill,  127  Mass.  31;  which  is  accepted   by  the   performance 

Boyd  V.  Freiz,  5  Gray  (Mass.),  553.     A  of  the  conditions.  P^rWilles,  J.,  Spencer 

guaranty  of  such  advances  as  the  creditor  v.  Harding,  L.  R.  5  C.  P.  563.    The  per- 

may  think  fit  to  make  may  be  binding  formanceof  an  act  for  the  doing  of  which 

without  other  evidence  of  assent  than  the  a  reward  is  offered  gives  rise  to  a  uni- 

making  of  the  advances.     Johnston  v.  lateral    contract.       Ilie    promise    of   a 

Nicholls.  I  C.  B.  251;   Chapman  v.  Sut-  reward  **  was  but  an  offer  until  its  terms 

ton,  2  C.  B.  634;  Boyd  v.  Moyle,  2  C.  B.  were    complied  with.     When   that  was 

643;    Douglass  V.   Howland,  24  Wend,  done  it  thenceforth  became  a   binding 

(N.  Y.)  35;  Smith   v.  Dann,  6  Hill  (N.  contract,  which  the  offerer  was  bound  to 

Y.),  543;  Union  Bank  v.  Coster,  3  N.  Y.  perform  his  share  of."    Cummings  v. 

203,  205;  Caton  V.  Shaw,  2  Harris  &  G.  Gann,    52    Pa.   St.   484,   49a       *'  Until 

(Md.)  13;  Powers  v,  Bumcratz,  12  Ohio  St.  something  is  done  in  pursuance  of  it,  it 

273;  Bright  V.  McKnight.  i  Sneed  (Tenn.),  is  a  mere  offer,  and  may  be  revoked.  But 

158;  Farmers'  &  M.  Bank  v.  Kercheval,  2  if  before  it  is  retracted  one  so  far  com- 

Mich.  $04;  Clark  v.  Russel,  3  Watts  (Pa.),  plies  with  it  as  to  perform  the  labor  for 

213;    Yard  v.   Eland,  i   Ld.    Ray.  368;  which  the  reward  is  stipulated,  it  is  the 

Bradbury  v.  Morgan,   H.  &  C.  249;   2  ordinary  case  of  labor  done  on  request. 

Am.  L.  C.  (5th  Ed.)  107;  Marshall  v.  Mc-  and  becomes  a  contract  to  pay  the  stip- 

Cleary,  42   Md.   374.     It  has,  however,  ulated  compensation."      Went  worth  v. 

been  held  that  a  guaranty  is  not  binding  Day,  3  Mete.  (Mass.)  352,  354;  Furman 

unless  the  assent  of  the  person  to  whom  v,  Parke,  21   N.  J.  L.  310;  Gilmoie  r. 

it  is  addressed  is  communicated  to  the  Lewis,  12  Ohio,  281;  Ryer  v.  Stockwell, 

guarantor,  or  the  circumstances  are  such  14  Cal.  134;  Janvrin  v.  Exeter,  48  N. 

as  to  excuse  the  want  of  notice  by  show-  H.  83;  Alvord  v.  Smith,  63  lod.  58,  6a; 

ing  that  he  knew  the  intention  of  the  H arson  v.  Pike,  16  Ind.  140;   Loring  r. 

creditor  to  accept  and  act    under    the  Boston,  7  Met.  (Mass.)  409;  Powers  p. 

guaranty.      Douglass    v.    Reynolds,    7  Fowler,  4   E.  &   B.  511;   Oldershaw  v. 

Peters(U.S.),  113;  Zee  V.  Dick,  10  Peters  King,  2   H.  &  N.  517;    Wadsworth  v, 

(U.  S.),  482;  Adams  v.  Jones,  12  Peters  Allen,   8  Gratt.  (Va.)  174;    Goward   v. 

(U.  S.),  207;  Mussey  v.  Rayner,  22  Pick.  Waters,  98  Mass.  596. 

(Mass.)  223;  Lawrence  v.  McCalmont,  2  To  entitle  one  to  the  reward  he  must 

How.   (U.  S.)  426;   White  v.  Reed,   15  show  that  the  terms  of  the  offer  have 

Conn.  457;  Kay  v.  Allen,  9  Pa.  St  320;  been  complied  with.    Comelson  v.  Ins. 

Lowe  9.  Beckwith,  14  B.  Mon.  (Ky.)i84;  Co..  7  La.  Ann.  345;  Jones  v.  Bank.  8 

Oaks   V.  Weller.  13  Vt.  106.  16  Vt.  63;  N.  Y.  228;  Furman  v,  Parke,  21  N.J.  L. 

Lowry  v.  Adams,  22  Vt.  160;    Emerson  310;  Clanton  v.  Young,  11  Rich.  L.  (S. 

V.   Graff,  29   Pa.  St.    358;     Kellogg  tr.  Car.)  546.    The  decisions  in  Symmes  v. 

Stockton,  29  Pa.  St.  460;    King  v.  Bat-  Frazier,  6  Mass.  344.  and  Hawk  r.  Mar- 

terson,   13    R.    I.    117;    Thompson    v.  ion  County,  48  Iowa.  472,  that  where  a 

Glover,    78    Ky.    193;    Davis    Sewing  reward  is  offered  for  the  recovery  of  a 

Machine  Co.  v.  Jones,  61  Mo.  409;  Same  sum  of  money  lost,  the  finder  of  a  part  b 

V,  Richards.  lis   U.  S.  524;    Cooke  v.  entitled    to  a  pro  rata  portion  of  the 

Orne.   37   III.  186.     See  also    Davis  v,  reward  offered,  cannot,  it  is  believed,  be- 

Wells,  104  U.  S.  159;  Hare  on  Conts.,  sustained. 
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bid  at  auction  accepted  by  the  fall  of  the  hammer  constitutes  a  com- 
plete contract  with  the  bidder  to  whom  the  lot  is  knocked  down.* 
A  letter  of  credit  operates  as  a  general  offer  of  a  contract,  which 
may  be  accepted  by  any  person  acting  upon  it  and  negotiating  bills 
drawn  in  conformity  with  its  terms.** 

It  has  been  held  in  several  cases  that  vertisement  in  the  same  newspaper,  even 

it  is  not  necessary  that  the  person  who  as  against  a  person  who  afterwards  acts 

does  the  act  for  doing  which  the  reward  on  the  proposal  not  knowing  that  it  has 

is  offered  should  have  had  any  knowl-  been  revoked.      Shuey  z/.U.  S.,  92  U.  S. 

edge  of  the  offer  in  order  to  entitle  him  73.     Such  an  offer  expires  after  the  lapse 

to  the  reward.   Eagle  v.  Smith,  4  Houst.  of  a  reasonable  time.    Loring  z/.  Boston, 

(Del.)  293;  Auditor  v.  Ballard,   9  Bush  7  Met.  (Mass.)  409.     Compare  Matter  of 

(Ky*X  572;  Russell  z/.  Stewart,  44  Vt.  170;  Kelly,  39  Conn.  159;   Langdell  Sel.  Ca. 

Dawkins    v,   Sappington,   26   Ind.    199.  Cont.  1073. 

But  this  is  utterly  inconsistent  with  the  1.  Payne  v.  Cave,  3  T.  R.  148;  Bios- 

idea  that  the  obligation  to  pay  the  reward  som  v.  Railroad  Co.,  3  Wall.  (U.  S.)  T96; 

arises  out  of  contract.   "Where  a  contract  Fisher  r.  Seltzer,  23  Pa.  St.  308;  Groten- 

is  proposed  to  all  the  world  in  the  form  kemper  v,  Achtermeyer,  11  Bush  (Ky.)» 

of  a  proposition  any  party  may  assent  to  222. 

it  and  it  is  binding,  but  he  cannot  assent  2.  Ex  parte  Asiatic   Banking    Corp., 

without  knowledge  of  the  proposition."  L.  R.  2  Ch.  391;  Maitland  v.  Chartered 

Rowland  v.  Lounds,  51  N.  Y.  604,  609;  Bank  of  India,  38   L.  J.  Ch.  363.     See 

Fitch  V.  Snedaker,  38  N.  Y.  248;  Stamper  Scott  v.  Pilkington,  2  B.  &  S.  11;  Same 

r.  Temple,  6  Humph.  (Tenn.)  113;  Lee  v.  Same,  15   Abb.  Pr.  280.     **A  letter 

V.   Flemingsburg.    7     Dana    (Ky.),    28.  written  within  a  reasonable  time  before 

That  the  act  must  be  done  not  only  with  or  after  the  date  of  a  bill  of  exchange, 

knowledge  of  but  with  the  intention  of  describing  it  in  terms  not  to  be  mistaken, 

accepting   the  offer,  see  Hewitt  v.  An-  and  promising  to  accept  it,  is,  if  shown 

derson,  56  Cal.  476.  to  the  person  who  afterwards  takes  the 

The  cases  turn  on  the  Question  whether  bill  on  the  credit  of  the  letter,  a  virtual 
the  party  claiming  the  reward -has  in  fact  acceptance,  binding  the  person  who* 
performed  the  required  condition  accord-  makes  the  promise."  Coolidge  v.  Pay- 
ing to  the  terms  of  the  advertisement,  son,  2  Wheat.  (U.  S.)  66,  75;  Steman  v.. 
Lancaster  v.  Walsh,  4  M.  &  W.  16;  Harrison,  42  Pa.  St.  49;  Schimmelpen- 
Smith  V.  Moore,  i  C.  B.  438;  Thatcher  nich  z/.  Bayard,  i  Pet.  (U.  S.)  264;  Boyce 
V.  England,  3  C.  B.  254;  15  L.  J.  C.  P.  v.  Edwards,  4  Pet.  (U.  S.)  iii;  Bayard 
241;  Tarner  v.  Walker,  L.  R.  i  Q.  B.  v.  Lathy,  2  McLean- (U.  S.  C.  C),  462;. 
641;  2  Q.  B.  301;  England  v.  Davidson,  Storey  v.  Logan,  9   Mass.  55;    Bank  v^ 

11  A.  &  E.  856;  Shuey  v.  United  States,  Rice,  98  Mass.  288;  Bank  v.  Richards,. 
92  U.  S.  73;  Loring  v,  Boston,  7  Mete.  109  Mass.  413;  Greele  v.  Parker,  5  Wend. 
(Mass.)  409:  Crawshaw  v,  Roxbury,  7  (N.  Y.)  414;  Goodrich  v,  Gordan,  15 
Gray  (Mass.),  374;    Jenkins  v,  Kebren,  Johns.  (N.  Y.)  6.     It  is  well  settled  that 

12  Gray  (Mass.),  330;  Besse  v.  Dyer,  9  if  A  give  B  a  letter  (which  though 
Allen  (Mass.),  151;  Kincaid  v,  Eaton,  98  addressed  to  B  is  designed  to  be  shown 
Mass.  139;  Pilie  v.  New  Orleans,  19  La.  to  and  acted  upon  by  others)  promising^ 
Ann.  274;  Salbadore  v.  Ins.  Co.,  22  La.  to  pay  any  bills  which  B  may  draw  or  to 
Ann.  338;  Goldsborough  v.  Cradie,  28  stand  as  surety  for  any  indebtedness 
Md.  477;  Bank  v.  Bangs,  2  Edw.  Ch.  which  he  may  incur,  an  action  will  lie 
(N.  Y.)  95;  Bank  v.  Hart,  55  III.  62;  against  A  in  favor  of  any  person  who- 
Marvin  v.  Treat,  37  Conn.  96;  Matter  of  gives  value  to  B  on  the  faith  of  and" 
Kelly,  39  Conn.  159;  Ryer  v.  Stockwell,  within  the  terms  of  the  letter.  Lawrason 
14  CaL  134;  Morrell  v.  Quarles,  35  Ala.  v.  Mason,  3  Cr.  (U.  S.)  492;  Lansdale 
544;  Plerson  v.  March,  82  N.  Y.  503.  v.  Bank,  18  Ohio,  126;   Dorland  v,  Mul- 

One  finding  lost  property  for  the  res-  hoUan,    10    Ohio  St.   192;     Nisbett    v, 

toration  of  which  a  reward  is  offered  has  Galbraith,   3   La.   Ann.  690;    Smith  v.. 

a  lien  upon  it  so  that  he  need  not  deliver  Ledyard,  49  Ala.  279;   Whilden  v.  Bank, 

it  until  the  reward  is  paid.  Wentwortht^.  64  Ala.  i;   Griffin  v.  Rembert,  2  S.  C. 

Day,  3  Met.  (Mass.)  352;  Cummings  v,  410;   Nelson  v.  Bank,  48  111.  36;   BisselL 

Gaon,  52  Pa.  St.  484.    A  general  pro*  v,  Lewis,  4  Mich.  450;   Barney  v.  New- 

posal  made  by  public  advertisement  may  comb,   9  C^ush.   (Mass.)  46;   Russell  v. 

be  effectually  revoked  by  an  announce-  Wiggin,  2  Story  (U.  S.),  213;   Bank  v. 

ment  of  equal  publicity,  such  as  an  ad-  Lynch,  52  Md.  270;    Lowry  v.  Adacns.^ 
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30.  Sevoeation. — ^A  proposal  may  be  revoked  at  any  time  be- 
fore acceptance,  but  not  afterwards.^  Even  if  the  proposer  pur- 
ports to  give  a  definite  time  for  acceptance,  he  is  free  to  withdraw 

his  proposal  before  that  time  has  elapsed.*     But  the  revocation  of 

22  Vt.  t6o;  Cassel  v.  Dows,  i  Blatchf.  bein^    accepted,    reasonably    could     be 

(U.  S.)  335;   McNaughton  v.  Conkltng,  withdrawn.      Burmester  v.  Phillips,   9S 

9  Wis.  316;    Bank  v.  Coster's  Ex'rs.  3  Fed.  Rep.  805. 

N.  Y.  203;   Dist.  Barfk  v,  Kaufman,  93  If  the  offer  is  modified  or  withdrawn 

N.  Y.  273.  before  an  unconditional  acceptance,  there 

1.   Before  acceptance  there  is  no  agree-  is  no  contract.     Schenectady  Stove  Co. 

ment,  and  therefore  the  proposer  cannot  v,  Holbrook,  loi  N.  Y.  45. 

be  bound  to  anything.     Stitt  v,  Huide-  The  same  rule  applies ^to  a  proposal  to 

kopers,  17  Wall.  (U.  S.)  384;  Crocker  v.  vary  an  existing  agreement.     Gilkes  v. 

Railroad  Co.,  24  Conn.  249,  261;  John.  Leonino,  4  C.  B.  N.  S.  485.     Where,  oa 

son  V.  Pilkington,  39  Wis.  62 ;  Railroad  a  treaty  for  a  sale,  an  article  is  taken  oa 

Co.    V,   Bartlett,  3  Cush.   (Mass  )  224;  trial,  with  an  option  to  purchase  if  liked, 

Craig  V.  Harper,  3  Cush.   (Mass.)   158;  there  is  no  contract,  but  only  an   offer 

Foster  v,  Boston,  22  Pick.  (Mass.)  33;  until  the  option  is  determined.     Hunt  v. 

Brown  v.  Rice,  29  Mo.  352;  Houghwout  Wyman,  100  Mass.  198.     But  where  the 

V,  Boisaubin.  18  N.  J.  Eq.  315;  McDon-  article  is  taken  with  an  option  to  return 

aid  V.  Bewick,  51  Mich.   79;  Burton  v.  if  not  liked,  there  is  a  contract  in  the  first 

Shotwell,  13  Bush  (Ky.),  271.  place,  subject  to  a  right  of  rescission. 

In  an  action  against  an  irrigation  com-  Withersby  v.  Sleeper,  loi  Mass.  138. 
pany  for  failure  to  deliver  water  pur-  2.  If  in  the  morning  A  offers  goods  to 
chased,  where  it  appears  that  there  was  a  B  for  sale  at  a  certain  price,  and  gives  B 
contract  to  be  delivered  to  purchasers,  till  four  o'clock  in  the  afternoon  to  make 
restricting  the  liability  of  the  company  up  his  mind,  yet  A  may  sell  the  goods  to 
for  failure  to  deliver  water  in  certain  C  at  any  time  before  four  o'clock,  so 
cases,  and  providing  for  2ifro  rata  distri-  long  as  B  has  not  accepted  his  offer, 
bution  when  there  was  an  insufficiency  of  Cooke  v.  Oxley,  3  T.  R.  653.  It  is  far 
water  to  fill  all  the  orders,  the  plaintiff,  from  clear  what  the  court  meant  to  de- 
not  having  received  such  contract,  is  not  cide  in  that  case,  and  it  has  been  the  sub- 
bound  by  the  terms  thereof,  although,  as  ject  of  much  criticism.  For  conflicting 
a  stockholder  of  the  company,  he  is  cog-  views  see  Benjamin  on  Sale  (3d  Ed.),  66; 
nizant  of  its  provisions.  Gray  v.  Salt  R.  4th  Am.  Ed.,  by  Bennett,  §64x^.;  and 
V.  C.  Co.,  12  Pac.  Rep.  (Ariz.)  607.  Langdell's  Summary  of  Law  of  Contracts, 

A  gratuitous  subscription,  with  only  p.  246,  g  182.     The  decision  in  Cooke  v. 

one  signer,  is  but  an  offer,  which,  until  Oxley  has    been    generally  coodemncd 

accepted  by  the    promisee    in    express  in  this  country.     '*  The  criticisms  which 

terms,  or  by  a  performance  of  the  condi-  have  been  made  upon  the  case  are  suffi- 

tions  stipulated  therein,  is  but  a  nudum  cient  to  destroy  its  authority."     2  Kent, 

factum^  and  cannot  be  enforced  against  477,  n.  {a),     *'It  cannot  be  considered 

the  will  of  the  subscriber  by  suit  at  law.  as  of  any  authority.'*    Railroad  Co.  t>. 

Broadbent    v,  Johnson,    13    Pac.    Rep.  Bartlett,  3  Cush.  (Mass.)  224,  228.     And 

(Idaho)  83.  see  Metcalf  on  Contracts,  19-23:  i  Doer 

A  subscription  becomes  a  contract  on  Ins.  118;  2  Amer.  Jurist.  N.  S.  17 
when  accepted  by  the  beneficiary  and  seq.  Every  offer  once  made  remains 
acted  upon  by  the  incurring  of  an  obli-  open  until  expressly  or  impliedly  revoked, 
gation  or  the  expenditure  of  money.  If  not  sooner  expressly  revoked,  it  is 
McCabe  v.  O'Conner,  69  Iowa,  134.  presumed  to  be  revoked  after  the  lapse  of 
'  A,  of  Charleston,  S.  C,  ordered  of  a  reasonable  time  without  acceptance. 
B.  of  Fredericksburg,  Va. ,  a  cargo  of  When  an  offer  is  in  terms  made  to  remain 
corn  at  so  much  a  bushel  and  at  so  open  until  a  fixed  time,  it  comes  to  an 
much  freight,  to  be  shipped  ''on  receipt"  end  of  itself  at  the  end  of  that  time,  and 
of  the  order.  B  could  not  fill  the  order  there  is  nothing  for  the  other  pany  to  ac- 
at  once,  and  wrote  that  he  would  try  to  cept.  Longworth  v.  Mitchell,  26  Ohio 
do  so.  Two  weeks  later  he  wrote  that  St.  334,  342;  Potts  v.  Whitehead,  20  N.  J. 
he  had  procured  the  com,  and  after  wait-  Eq.  55,  59;  Larmen  tf.  Jordan,  56  111.  204. 
ing  three  days,  after  an  answer  should  But  a  willingness  to  contract  on  the  part 
have  been  received  by  due  course  of  of  the  party  making  the  offer  oa  the 
mail,  he  resold  the  corn.  Held^  that  his  terms  named  in  it  is  presumed  to  coo- 
letter  was   a  new  proposal,  which,  not  tinue  during  the  time  limited.     Railroad 
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a  proposal  must  be  communicated  before  acceptance,  otherwise  it 
is  too  late,  the  contract  being  complete  as  soon  as  the  offer  is  ac- 
cepted.^ A  proposal  is  revoked  by  the  death  of  the  proposer  be- 
fore acceptance.  So  if  the  person  to  whom  the  offer  is  made  dies 
before  acceptance.*-* 

Co.  V,  Bartlett.  3  Cush.  (Mass.)  224,  927;  for  all  practical  purposes  and  in  point  of 

Mactier's  Admrs.  v.  Frith,  6  Wend.  (N.  law  no  revocation  at  all."    See  White  v. 

Y.)  103,    122;   Cheney  v.  Cook,  7  Wis.  Corliss,  46  N.  Y.  467,   469,  470.      The 

357.     In  the  absence  of  an  intermediate  second  he  likewise  answered  in  the  neg- 

express  revocation,  an  acceptance  of  the  ative.  on  grounds  of  both  principle  and 

ofter  within  that  time  gives  rise  to  a  con-  convenience. 

tract.  In  the  modern  civil  law  a  promise  The  prompt  mailing  of  a  letter  accept- 
to  keep  a  proposal  open  for  a  definite  ing  a  proposed  contract,  where  the  nego- 
time  is  treated  as  binding,  the  doctrine  of  tiations  are  by  letter,  will  complete  the 
consideration  being  foreign  to  that  sys-  agreement  unless  there  has  been  some 
tem.  Indeed,  there  is  held  in  every  pro-  intimation  that  the  sale  would  not  be 
posal  to  be  an  implied  promise  to  keep  it  made.  A  letter  written  after  sending  a 
open  for  a  reasonable  time.  Vangerow,  proposed  contract,  withdrawing  the 
Pand.  g  603  (3,  253);  L.  R.  5  Ex.  337,  h,\  proposition,  will  not  efifect  a  revocation 
Railroad  Co.  v,  Bartlett,  3  Cush.  {Mass.)  if  it  is  received  after  the  mailing  of  a  let- 
224,227.  Of  course,  if  there  is  a  promise  ter  of  acceptance.  Kempner  v,  Cohn, 
upon  consideration  to  keep  an  offer  open  23  Repr.  (Ark.)  104. 
until  a  time  named,  an  action  would  lie  In  Dickinson  v,  Dodds,  2  Ch.  D.  (C. 
for  a  breach  of  the  promise,  although  if  A.)  463,  A  offered  in  writing  to  sell  cer- 
the  offer  were  revoked  within  the  time  tain  houses  to  B,  the  offer  to  be  '*left 
an  acceptance  after  the  revocation  would  over"  until  a  time  named.  Before  the 
not  make  a  contract.  time  had  expired  B  heard  that  A  had 
1.  An  express  revocation  communicat-  agreed  to  sell  the  property  to  C.  B  then 
ed  after  acceptance,  though  determined  within  the  time  formally  accepted  A's 
upon  before  the  date  of  the  acceptance,  offer,  but  A  answered,  "  You  are  too 
is  too  late.  Wheat  v.  Cross,  31  Md.  99;  late.  I  have  sold  the  property."  Held^ 
Thomson  v,  James,  18  Dunlop,  i ;  that  there  was  no  contract.  Mr.  Pollock 
Langdell  Sel.  (Ta.  Cont.  125.  In  Byrne  is  of  opinion  that  the  ground  of  this  de- 
V.  Van  Tienhoven,  5  C.  P.  D.  344,  the  cision  is  that  knowledge  in  point  of  fact  of 
defendants  at  Cardiff  wrote  to  the  plain-  the  proposer's  changed  intention, however 
tiffs  at  New  York,  on  Oct.  i,  1879,  offer-  it  reaches  the  other  party,  will  make  the 
ing  forsale  1000  boxes  of  tin  plates  oncer-  proposer's  conduct  a  sufficient  revoca- 
tain  terms.  Their  letter  was  received  on  tion.  Pollock  on  Contracts,  28.  While 
the  iith,  and  on  the  same  day  the  plain-  Sir  Wm.  Anson  thinks  the  case  decides 
tiff  accepted  the  offer  by  telegraph,  con-  that  where  the  parties  are  in  immediate 
finning  this  by  a  letter  sent  on  the  15th.  communication  a  proposal  may  be  re- 
Meanwhile  the  defendants,  on  Oct.  8th,  voked  without  notice  to  the  person  to 
had  posted  a  letter  withdrawing  their  whom  it  has  been  made,  and  cites  Cooke 
offer  of  the  ist.  This  reached  the  plain-  v.  Oxley,  3  T.  R.  653.  Anson  on  Con- 
tiff  on  the  20th.     The  plaintiff  insisted  on  tracts,  17. 

the  completion  of  the  contract;  the  de*  2.  Per  Mellish,  L.  J.,  in  Dickinson  v. 

fendants  maintained   that  there  was  no  Dodds,  2  Ch.  D.  475;  Pratt  v.  Trustees, 

contract,   their  offer  having  been   with-  93   111.  47s;  Phipps  v,  Jones.  20  Pa.  St. 

drawn  before  the  acceptance  was  either  260;  Helfenstein's  Est.,  77  Pa.  St.  328; 

received  or    dispatched.       Lindley,    J.,  Foust  v.  Board  of   Publication,    8   Lea 

stated  as  follows    the  questions  to    be  (Tenn.),  552,  555. 

considered:  i.  "Whether  a  withdrawal  If  one  subscribes  for  railroad  stock  on 

of  an  offer  has  any  effect  until  it  is  com-  condition  of  the  construction  of  a  road 

municated  to  the  person    to  whom  the  along  a  certain  route,  and  dies  before  his 

offer  has  been  sent.     2.  Whether  posting  offer  is  delivered  to  and  accepted  by  the 

a  letter  of  withdrawal  is  a  communication  company,  the  death  revokes  the  subscrip- 

to   the  person  to  whom    the  letter    is  tion.     Wallace  v,  Townsend,    43    Ohio 

sent?*'    The  first    he  answered  in   the  St.  537;  s.  c,  54  Am.  Rep.  829. 

negative,  on  the  principle  '  *  that  a  state  A  contract,  terminable  at  the  will  of 

of  mind  not  notified  cannot  be  regarded  either  party,  is  terminated  by  the  death 

in  dealings  between  man  and  man,  and  of  one  of  the  parties.     Browne  v,  Mc- 

that  an  uncommunicated   revocation   is  Donald,  129  Mass.  66.     There  is  no  dif« 
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31.  Afioeptance  of  Pn^oial— Agreement  to  Draw  Formal  Writiiig.— 

The  acceptance  of  an  offer  must  be  absolute  and  unqualified,  for 
until  there  is  such  an  acceptance,  the  negotiations  of  the  parties 
amount  to  nothing  more  than  proposals  and  counter-proposals.^ 

tinct  authority  to  show  whether  notice  to  *'  provided  the  title  is  perfect,"  does  ooi 

the  other  party  is  materia]  or  not,  out  in  constitute  a  binding  contracL    Corcoran 

the  analogous  case  of  agency  the  death  v.  White,  117  111.  118;  s.  c,  57  Am.  Rep. 

of  the  principal  puts  an  end  ipso  facto  to  858. 

the  agent's  authority,  without  regard  to  An  instrument  signed  by  A  alone,  and 

the  time  when  it  becomes  known  either  wherein  he  agrees  to  sell  to  B  standing 

to  the  agent  or  to  third  parties.     Blades  timber,  and  declares  that  he  will  make  a 

V.  Free,   9  B.  &  C.  167;  Campavari  v,  contract  with  B,  giving  him  the  right  to 

Woodbum,  1 5  C.  B.  400;  2  Kent  Comm.  enter  on  the  land,  and  cut  and  remove 

646.  the  timber  upon  payment  being  made  by 

Death  of  agent  terminates  contract  of  B,  is  not  a  contract,  but  simply  an  offer 

agency.      Adriance    v,    Rutherford,    57  to  make  one.     McDonald  v.  Bewick,  51 

Mich.  170.    This  is  not  true  at  the  civil  Mich.  79. 

law.     D.  46,  3,  De  solut.  et  liberat.  32.  An  offer  to  sell  real  estate  by  one  per- 

The  Indian  Contract  Act,  s.  208,  illust.  son  to  another  imposes  no  obligation 

(r),  adopts  the  rule  of  the  civil  law.  That  upon  the  former  so  as  to  make  him  liable 

insanity  of  the  proposer  before  accept-  in  an  action  for  specific  performance,  un- 

ance  will  operate  as  a  revocation  of  the  less  it  is  accepted  by  the  latter,  according 

offer,  see  Beach  v.  First  M.  E.  Church,  to  the  terms  on  which  it  is  made,  without 

96  III.  177;  The  Palo  Alto.  Davies,  343;  qualification,  or  the  introduction  of  any 

also  Dexter  v.  Hall,  15  Wall.  (U.  S.)  9;  new  term.     Langellier  v,   Schaefer,    31 

Drew  V.  Mun,  4  Q.  B.  D.  669.  N.  W.  Rep.  (Minn.)  690. 

His    representatives  are  not  capable  The  acceptance  of  an  order  *'io  be 

of  acting  upon  it  if  the  deceased  had  not  paid  out  of  the  last  payment "  is  not  an 

accepted  it  in  his  lifetime.     Humphrey  v.  unconditional  acceptance;  and  the  words 

Werner,  2  M.  &  G.  853.  being  ambiguous,  evidence  of  the  con- 

1.  Eliason  v.  Henshaw,  4  Wheat.  (U.  versatton  between  the  parties  at  the  time 

S.)225,  228;  Harlow  v.  Curtis,  121  Mass.  it  was  signed  is  admissible  to  aid  in  its 

320;  Hutchinson  v,  Blakeman,  3  Mete,  construction.     Proctor    v,    Hartigan,    9 

(Ky.)  80;   Potts  V.  Whitehead,  23  N.  J.  East.  Rep.  (Mass.)  844. 

£q.  512;  Plant  Seed  Co.  «/.  Hall,  14  Kan.  Where  one  writes,  offering  to  sell  an- 

$55-;  Jenness  v,  Mt.  Hope  Iron  Co.,  53  other  a  horse  for  a  certain  price,  and  the 

Me.  20;  Hough  V,  Brown,  19  N.  Y.  iii,  other  replies  that  he  might  purchase  the 

115;   Johnson  v.  Stephenson,  26  Mich,  horse  if  it  would  suit  him,  which  he  is 

63;  Eggleston  v.  Wagner,  46  Mich.  610;  certain  it  will,  this  is  not  enough  to  show 

Barrow  9.  Ker,  10  La.  Ann.  120;  Mc-  a  contract.     Stagg  v.  Compton,  8x  Ind. 

Cotter  V,  Mayor,  37  N.  Y.  325;  Bruner  171. 

V.   Wheaton,   46   Mo.   363;    Falls  Wire  In  case  of  an  offer  by  a  person  in  one 

Mfg.  Co.  V,  Broderick,  12  Mo.  App.  378;  State  to  sell  land  in  another  State  at  a 

Deshon  v.  Fosdick,  i  Woods  (U.  S.  C.  C.),  certain  cash  price,  an  acceptance,  direct- 

286;  N.  W.  Iron  Co.  v.  Meade,  21  Wis.  ing  the  deed  to  be  sent  to  a  bank  in  the 

474;  Baker  v.  Holt,  56  Wis.  100;  Mer-  latter  State,  to  be  delivered  on  payment 

riam  v,  Lapsley,  2  McCrary  (U.  S.),  606;  of  the  price,  will  not  create  a  binding 

Martin  v.  Northwestern  Fuel  Co.  (C.  C.  contract,  as  the  terms  of  the  offer  entitle 

U.  S.  D.  Minn.),  22  Fed.  Rep.  596;  Fos-  the  vendor  to  payment  in  his  own  State, 

ter  V.  Ulman,   64   Md.  523;   Siebold  v.  Gilbert  v,  Baxter,  32  N.  W.  Rep.  (Iowa) 

Davis.  67  Iowa,  560;  Derrick  v.  Monette,  364. 

73  Ala.  75.  A  telegraphed  to  B  to  know  the  terms 

Acceptance  must  be  unequivocal,  un-  on  which  he  would  sell  a  large  quantity 

conditional,  and  without  variance  from  of  coal.    B  named  a  price.    A  said  it  was 

proposal.     Strange  v.  Crowley,  7  West,  too  much.     B  then  by  telegraph  named 

Rep.  (Mo.)  106.  a  lower  price,  and  went  somewhat  into 

Any  modification  proposed  in  an  ac-  details.     A  telegraphed  back:  **  Yon  can 

ceptance  must  be  accepted  by  the  offeror,  consider  the  coal  sold.     Will  be  in  Cleve- 

before  he  can  hold  the  acceptor  to  a  con-  land  and  arrange  particulars  next  week.'*' 

tract.     Nundy  v,  Matthews,  34  Hun  (N.  Held^  not  a  completed  contract.     Martin 

Y.),  74.  V.  Northwestern  Fuel  Co.,  22  Fed.  Rep, 

An  offer  to  sell  lands  and  acceptance.  596. 
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n^      "afirrcement  by  one  creditor  to  post-    fendant.     Robinson  v.  St.   Louis,   etc., 
irr»??.''*«  claim   if   ''the  other  creditors     R.  Co.,  75  Mo.  494. 
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S^rant  the  extension  desired,"  does         If  A,  who  is  lending  his  credit  and  aid 


•> 

^ 


i/(>Q  ^^<^oine  binding  because  of  an  exten-  to  B,  and  who  holds  security  from  B  for 

'ors    ^^^nted  by  one  of  the  other  credi-  liabilities  to  be  incurred,  examines  with 

^'       J^cyer  v,  Bromberg,  74  Ala.  524.  B  certain  rags,  the   property  of  C,  and 

^<|,!V  ^     resident  of  California,  by  letter  ofifers  therefor  6^  cents  per  pound,  which 

">  low^^^  to  A,  at  his  place  of  residence  is  refused,  and  B  subsequently,  without 

'0  ^  7^*  offered  to  sell  certain  real  estate  his  knowledge,  purchases  the  rags  for  7 

!^^'')lri  ^^  ^^  $5000.     A  telegraphed  that  he  cents  per  pound,  pays  in  cash  f  ct.  of  that 

,^-^ke  the  property  at  that  price,  price,  and  having  charged  to  A  the  baU 

^^ed:    *'  Money  at  your  order  at  ance  of  6^  cents,  there  is  no  contract 

^  ational    Bank  here.     Telegraph  binding  on  A,  nor  is  he  liable  to  C  on  a 

d lately  when   to  expect  deed,  note  given  by  him  in  payment  of  the  bal- 

at  B  was  entitled  under  his  offer  ance  while  in  ignorance  of  the  circum-- 

the  money  paid  to  him  at  his  stances  of  the  sale.     Patton  v,  Taft,  9  N. 

'f  residence,  and   to  deliver  the  £.  Rep.  (Mass.)  517;  3  New  Eng.  Rep. 

«re;  and  that  as  A's  acceptance  693. 

^t  an  acceptance  of  the  offer  as        Under  partnership  articles  providing 

^t  did   not  bind   B,  and   specific  for  dissolution  on  an  offer  in  writing  to 

ance    could    not    be    enforced,  buy  or  sell,  one  partner  had  sold  the 

V.  Brossart,  67  Iowa.  678.  other  an  interest  which  was  not  wholly 

a  judgment  creditor  of  C;   B  paid  for,  and  subsequently  offered  to  buy 


S 


^^^^^^  ^     to   A    a  letter  in    the  following  out  that  partner's  share  at  the  estimated 
j^  ^     ^  ^  "      *  *  If  C  leaves  in  your  hands  the  value  of  its  proportion  to  the  whole  busi- 
er J^^'^^:^'^^f  Messrs.  F..  drawn  upon  Messrs.  ness,  which   offer  was  accepted.     Held^ 
^^^O*          w  350  8  per  cent  preference  shares,  that  as  the  offeror  must  have  intended  to 
^Ov^      '^     will   obtain,  within  one   month  have  a  deduction  for  the  unpaid  business, 
^^^^.^'^liis  date,  with  the  sanction  of  C. ,  and  the  other  party  did  not  so  understand 
,^K^^^\  for  him  of  >f  1000  upon  said  order,  it,  the  minds  of  the  parties   had  never 
^'^^  \>ay  that  sum  to  you  against  the  de-  met,  and  the  agreement  w«uld  not  be 
^StYy  of  said  order."    C  left  the  order  in  enforced.     Braeutigam  v,    Edwards,  38 
^%  hands,  and  sanctioned  the  proposal  N.  J.  Eq.  542. 

contained  in  the  letter.     A  then  wrote  to         '*  Acceptance  upon  terms  varying  from 

B  as  follows:  "  C  brought  me  your  letter  those  offered  is  a  rejection  of  the  offer." 

on  the  27th,  and   he  has  given  me  his  Bank  v.  Hall,  loi  U.  S.  43,  50;  Baker  v. 

written  sanction  to  your  obtaining  the  Johnson  Co.,  37  Iowa,  186,  189;  Cartmell 

loan  of  ;f  1000  for  him  referred  to  in  that  v.  Newton,  79  Ind.  i,  8;  Falls  Wire  Mfg. 

letter,  and  we  shall  be  glad  to  hear  that  Co.    v.    Broderick,    12    Mo.    App.  378. 

everything  is  in  order."    Held^  that  as-  And  puts  an  end  to  it  so  that  a  subse- 

suming  A's  letter  to  B  to  be  a  final  ac-  quent  acceptance  upon  the  terms  offered 

<ceptance  of  the  offer  contained  in  B's  does  not  make  a  contract.     Ortman  v. 
letter  to  A,  there  was  consideration  mov- 
ing from  A  to  support  B*s  promise,  such 
consideration  being  the  implied  under- 
taking on  A's  part  when  he  received  the 


Weaver  (C.  C.  U.  S.  E.  D.  Mich.).  11 
Fed.  Rep.  358;  Fox  v.  Turner,  i  Bradw. 
(III.)  153;  Hyde  v.  Wrench,  3  Beav.  334; 
Sheffield  Canal   Co.    v,    Sheffield,   etc., 


V. 

order  to  keep  it  till  required  for  the  pur-  R.  Co.,  3  Rwy.  &  Canal  Cases,  121. 

pose  of  being  handed  over  to  the  person  An  offer  to  sell  2000  to  5000  tons  of 

who  would  advance  the  ;f  1000  on  its  se-  rails  at  a  certain  rate  and  within  a  certain 

curity.     But  held  also,  that  A's  letter  to  time,  in  reply  to  a  request  to  quote  price 

B  was  not  an  acceptance  of  the  offer  for  2000  to  5000  tons,  is  not  accepted  by 

contained  in  B's  letter  to  A,  and  that  the  an  order  for  1200  tons;  and  when  such 

two  letters,  therefore,  did  not  constitute  order  is  rejected,   a  subsequent    order 

a  contract.     Harston  v,  Harvey,  i  A.  &  within  the  contract  time  for  2000  tons 


E.  404. 

A  freight  agent  of  the  defendant's  rail- 
road, in  answer  to  inquiries  from  plaintiff, 
gave  him  certain  rates  from  a  certain 
point  on  the  road  to  New  Orleans.     Ten 


does  not  operate  to  revive  the  offer  and 
to  make  a  sale.     Minneapolis,  etc.,  R. 
Co.  V.  Columbus  Rolling-Mill  Co.,  119 
U.  S.  149. 
For  collected  English  authorities,  see 


days  afterward  plaintiff  shipped  goods  Fry  on  Specific  Performance,  c.  2;  see 

from  a  different  point  for  New  Orleans,  also  Langdell's  Select  Cases  on  Contracts, 

and  obtained  a  bill  of  lading  from  one  155.     In   Honeyman   v,  Marryat,  6   H. 

who  had  no  authority  to  bind  defendant.  L.  C.  112,  a  proposal  for  sale  was  ac- 

Held^  that  there  was  no  contract  withde-  cepted  "subject  to  the  terms  of  a  con- 
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It  may  happen  that  though  the  parties  are  in  fact  agreed  upon  the 
terms,  yet  they  do  not  mean  the  agreement  to  be  binding  in  law- 
till  it  is  put  into  writing  or  into  a  formal  writing.  In  such  case 
the  stipulation  is  a  term  of  the  assent,  and  there  is  agreement  in* 
dependent  of  that  stipulation. 

tract  being  arranged "  between  the  ven-  77;  Slaymaker  v,  Irwin,  4  Whart.  (Pa.> 

dor*s  and   purchaser's  solicitors.     Held,  369;  Hyde  v.  Wrench,  3  Eeav.  336. 

no  contract.     An  acceptance  of  an  ofifer  An     acceptance    may    be    complete 

to  sell  land  "subject  to  the  title  being  though  it    expresses    dissatisfaction    at 

approved  by  our  solicitors'*  is  not  a  quali-  some  of  the  terms  if  the  dissatisfaction 

fied  acceptance:  it  expresses  the  condi-  stops  short  of  dissent,  so  that  the  whole 

tions  annexed  by  law  to  contracts  of  this  thing  may  be  described  as  a  ''grumbling 

class,  that  a  good  title  shall  be  shown  by  assent."    Joyce  r.  Swann,  17  C.  B.  N.  S. 

the  vendor.     Hussey  v.  Home   Payne,  84;  per  Lord  St.  Leonards,  6  H.  L.  C. 

4  App.  Cas.  311,  323.     See  Crossley  v..  377-8  (in  a  dissenting  judgment).     An 

Maycock,  18  Eq.  180;  Stanley  v.  Dowdes-  acceptance  is  not  made  conditional  by 

will.  L.  R.  10  C.  P.  I03.    Compare  Smith  adding  words  that  in  truth  make  no  dif- 

V.  Webster,  3  Ch.  D.  49.     In  Appleby  v.  ference,  as  where  the  addition  is  simply 

Johnson,  L.  R.  9  C.  P.  158,  the  plain ti£f  immaterial.     Oliver  v.  Beaumont,  i  De 

wrote  to  the  defendant,  a  calico-printer,  G.  &  S.  397;  Clark  v.  Dales,  20   Barb, 

and  offered  his  services  as  salesman  on  (N.  Y.)  42;   Brisban  v,  Boyd,  4    Paige 

certain   terms,  among  which  was  this:  (N.  Y.),  17;  Fitzhugh  v,  Jones,  6  Munf. 

"A  list  of  the  merchants  to  be  regularly  (Va.)  83;  Matteson  v,  Scofield,  27  Wis. 

called  on  by  me  to  be  made."    The  de-  671;  Bruner  v,  Wheaton,  46  Mo.  363.    Or 

fendant  wrote  in  answer:  **  Yours  of  yes-  a  mere  formal  memorandum  is  inclosed 

terday  embodies  the  substance  of  our  for  signature  but  not  shown  to  contain 

conversation  and  terms.    If  we  can  define  any  new  term.     Gibbons  v.  N.  £.  Met- 

some  of  the  terms  a  little  clearer  it  might  rop.  Asylum  District,  11  Beav.  i.    IX  the 

prevent  mistakes;   but   I  think  we  are  person  answering  an  unambiguous  propo- 

quite  agreed  on  all.     We  shall  therefore  sal  accepts  it  with  the  addition  of  aml^g- 

expect    you  on    Monday.      (Signed)  J.  uous  words,  which  are  capable  of  being 

Appleby.     P.  S.    I  have  made  a  list  of  construed  consistently  with  the  rest  of 

customers  which  wfe  can    consider  to-  the  document*  and  so  as-  to  leave  the  ac« 

gether."  ^irZ/.  that  there  was  no  complete  ceptance  absolute,  they  will,  if  possible, 

contract.     In  Addinell's  Case,  i  Eq.  255,  be  so  construed.     Eng.   &  For.   Credit 

and  Jackson  v.  Turquand,  L.  R.  4  H.  L.  Co.  v,  Ardain,  L.   R.   5  H.  L.  64,  per 

30s,  a  bank  issued  a  circular  offering  new  Lord  Westbury,   at    p.    79.      See    also 

shares  to  existing  shareholders,  in  pro-  Perrett*s  Case,  15  Eq.  250;  Duke  v.  An- 

portion  to  their  interests,  and  also  asking  drews,   2   Ex.    290.     The  unconditional 

them  to  say  if,  in  the  event  of  any  shares  acceptance  of  a  proposal  is  not  deprived 

remaining,  they  would  wish  to  have  any  of  its  effect  by  the  existence  of  a  misnn> 

more.      Certain    shareholders  wrote  in  derstanding  between  the  parties  in  the 

answer,   accepting    their    proportion  of  construction   of   collateral  terms  which 

shares,  and  also  desiring  to  have  a  cer-  are  not  part  of    the  agreement    itself, 

tain  number  of  additionid  shares  if  they  Baines  v.  Woodfall,  6  C.  B.  N.  S.  657;  38 

could  on  the  terms  noted  in  the  circular.  L.  J.  C.  P.  338. 

In  reply  to  this  the  directors  sent  them  1.  Chinnock  v.  Marchioness  of   Ely, 

notices  that  the  additional  shares  had  4  D.  J.  S.  638,  646;  Water  Comm'rs  v. 

been  allotted  to  them,  and  the  amount  Brown,  32  N.  J.  L.  504;  Eads  v.  Caron- 

must  be    paid    to  the  bank  bv  a  day  delet,  42  Mo.   113;    Morrill  v.  Tehama 

named,  or  the  shares  would  be  forfeited.  Co.,  10  Nev.  125;  Congdon  v.  Davey.  46 

Held,  that  as  to  the  first  or  proportional  Vt.  478;  Fredericks  v.  Fasnacht,  30  La. 

set  of  shares  the  shareholders'  letter  was  Ann.  pt.  i,  117;  Bourne  v.  Shapleigfa,  9 

an   acceptance  constituting  a  contract.  Mo.    App.  ''64;   MacMakin   v.   Timmins 

but  as  to  the  extra  shares  it  was  only  a  (S.  C.  Pa.),  50  Alb.  L.  J.  56;  Hough  v. 

proposal;  and  as  the  directors'  answers  Brown.  19  N.  Y.  iii.     whether  such  is 

introduced  a  material   new  term  (as  to  the  truth  of  the  understanding  is  a  ques- 

forfeiture  of  the  shares   if  not  paid  for  tion  which  depends  on  the  circumstances 

within  a  certain  time),  there  was  no  bind-  of  each    particular    case.      Rossiter    v, 

ing    contract    as    to    these.       See    also  Miller,  3  App.  Ca.  1 124, 11 52.     *' It  is  not 

Wynne's  Case,  8  Ch.  1002;  Beck's  Case,  to  be  supposed    that   because    persons 

9  Ch.  392;  Carr  v.  Duval,  14  Pet.  (U.  S.)  wish  to  have  a  formal  agreement  drawD 
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v^t  therefore  they  cannot  be  bound    agreed  on,  and  an  acceptance  in  writ- 
previous  agreement  if  it  i«  clear  tl 

il^w    an   agreement    has    been    mad* 

l^«y  V.  Hoke,  14  Ohio  St.  292;  Mi 


l^fci 


ivious  agreement  if  it  is  clear  that  ing  of  such  offer,  do  not  constitute  a 

has    been    made."  valid  lease;  and  the  owner  having  refused 

[on-  to  give  such  lease  before  the  plans  were 

jfc'*-*-   w.    Weil,   30  La.   Ann.    pt.    150;  agreed  upon,  specific  performance  cannot 

J^  V.  Railroad  Co..  21  N.  Y.  305:  Bell  be  enforced.    Mayer  v.  McCreery,  26  N. 

X  ^^tt«,  10  Bush  (Ky,),  632;  Blight  v.  Y.  W.  Dig.  449. 

2«hley,   I  Pet.  (C.  C.)  15;    Mackey  v.        But   it  is  settled  law  that  a  contract 

^*«key,  29Gratt.  (Va.)'i58;  Wharton  t^.  may  be  made  by  letters,  and  that  the 

^  ^^abuigfa,  35  N.  J.  Eq.  266;  Cheney  mere  reference  in  them  to  a  future  formal 

1^  .^-^tern  Transp.  Line,  59  Md.   557;  contract  will  not  prevent  their  constitute 

3^Ke  V.  FuUerton  Woollen  Co.,  2^  Vt.  ing  a  binding  bargain.     James,  L.  J.,  in 

p^' ,    But    the    circumstance    that    the  Bonnewell  v.  Jenkins,  8  Ch.  D.  70,  73. 

i^  ^^s  do  intend  a  subsecjuent  agreement        The  intention  of  preparing  a  merely 

{jL  ^  made  is  strong  evidence  to  show  formal  contract  does  not  alone  show  that 

Qe^'  they  did  not  intend  the  previous  the  parol  contract  is  not  regarded  by  the 

j^,^^^>ations  to  amount  to  an  agreement,  parties  as  complete.     In  Cheney  v.  East- 

a65*''*ay  v,  Wharton,  6  H.   L.  C.  238,  cm   Transportation  Line,  59  Md.   557. 

5e«  '   ^^,  per  Lord   Cranworth,  C. ;  and  A  made  B  an  oral  offer  for  the  purchase 


'^^t^^  Lord  Wensleydale,  at  pp.  305-6;    of  the  hull  and  masts  of  a  vessel,  which 


^1^^.  ^"^    V.   KoDinson,  14  Allen  (Mass.;,  was  to  remam  open  until  tbe  next  day. 
«>    ^^^"^'t  Brown  v.  Railroad  Co.,  4  N.  Y.  B  on  the  next  day  wrote  a  letter  to  A 
\jN%  ^^%    Methudy  v,  Ross,  10  Mo.  App.  substantially  embodying  the  conditions 
^\  X06.     Still  more  is  this  the  case  if  orally  mentioned,  and  saying  that  he  ac- 
VD^  ^tst  record  of  the  terms  agreed  upon  cepted  A's  offer.    A  replied,  acknowledge 
\ft  tii  so  many  words  expressed  to  be  ing  B's  letter  as  an  acceptance,  saying 
*<  subject  to  the  preparation  and  approval  what  he  understood  B  to  mean  by  a  cer- 
oi  a  formal  contract."    Winn  v.  Bull,  7  tain  expression,  and  that  he  understood 
Ch.  D.  29.  the  masts  to  go  with  the  hull,  and  saying 
A  and  B  signed  a  written  document,  also  that  he  would  have  a  formal  contract 
whereby   B    agreed   to    buy  and  A  to  prepared.     B  answered  this,  asking  for 
sell  an  estate  therein  described  at  a  speci-  the  old  iron,  making  no  objection  to  A*s 
fied  price,  ' '  subject  to  a  formal  contract  interpretation  of  the  expression  referred 
being  prepared  and  signed  by  both  par-  to,  and  saying  that  of  course  the  masts 
tics,  as  approved  by  their  solicitors."    A  go  with  the  hull.     Other  letters  followed 
correspondence  ensued,  in  the  course  of  about  various  matters.     Held^  that  the 
which  B's  solicitor  stated  that   B  was  first  two  letters  made  a  contract  between 
** quite  firm  in  adhering  to  the  agreement  the    parties.      The    court    said:    ''The 
he  entered  into,"  to  give  a  certain  sum  reference  by  Robert  to  the  preparation 
per  acre  for  the  property,  which  amounted  of   a  formal    contract  cannot  negative 
to  Jess  than  the  specified  price.     A  for-  the   idea  that  the  parties  had  already 
jnai  contract  was  prepared  in  draft,  but  bindingly  agreed  on  the  matter,  and  so 
was  not,  nor  was  any  other  formal  con-  fully  understood.     In  Bonnewell  v,  Jen- 
tract,  signed  by  the  parties  or  approved  kins  [L.  R.  8  Ch.  Div.  70]  (already  cited X 
by  their  solicitors.     In  an  action  by  A  the  judge  says  that  a  long  series  of  cases 
for  specific  performance  of  the  agreement  has  established,   that  a  reference  to  a 
as  modified  by  the  correspondence,  keld^  future  contract  is  not  enough  to  negative 
that  there  was  no  concluded  agreement  a  present  one.     Reference  is  there  made 
between  the  parties  which  was  capable  of  to  Crowley  v,  Maycock,  L.  R.  18  Eq.  180." 
being    specifically    enforcM.       Hawkes-  Where  the  parties  dealt  for  some  time 
worth  V.  Chaffey,  54  L.  T.  N.  S.  72.    See  on  the  terms  of  a  draft  agreement  which 
also  Bushell  v.  Pocock,  53  L.  T.  N.  S. 
860. 

A  and  B  ag^ed  to  take  C  into  partner- 
ship at  a  future  date,  the  agreement  re- 
quired by  both  sides  to  be  drawn  up  by 
solicitors.  The  parties  had  not  con- 
sidered, and  could  not  afterwards  agree 
upon,  several  terms  of  the  intended  part- 
nership. Held^  that  there  was  no  con- 
cluded agreement  between  the  parties. 
Connery  v.  Best,  i  C.  &  £.  291. 

A  written  offer  to  take  a  building,  to  document  to  be  prepared.     Lord  Black- 
be  altered,  at  a  certain  rent,  plans  to  be  burn,  3  App.  Ca.  at  p.  1151.     See  also 
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had  never  been  formally  executed,  it  was 
held  that  there  was  an  actual  though 
informal  consent  to  a  contract  upon  those 
terms.  Brogden  v.  Metropolitan  R.  Co., 
2  App.  Ca.  666,  Lord  Cairns'  opinion. 
Each  case  must  depend  upon  its  own 
circumstances.  The  question  may  be 
made  clearer  by  putting  it  in  this  way 
— whether  there  is  a  final  consent  of  the 
parties  such  that  no  new  term  or  varia- 
tion can  be  introduced    in   the  formal 


COBuuiaiMtioB  of  AeooptaiiM.        CONTRA  CT,   Contneti  by  Poet  and  Telegraph, 

32.  Commiuiication  of  Aooeptance — Contracts  by  Pott  and  Telegraph 
— ^Law  of  Place. — The  acceptance  must  be  communicated  to  the 
proposer.  An  acceptance  not  communicated  to  the  proposer  does 
not  make  a  contract.^  When  parties  are  communicating  with 
'each  other  by  means  of  the  public  post  or  telegraph,  all  acceptance 
so  despatched  is  complete  as  against  the  proposer  from  the  time  of 
its  despatch  out  of  the  sender's  control,  notwithstanding  any  mis- 
<:arriage  or  delay  in  its  transmission  happening  after  such  despatch  • 

l^wis  V,  Brass  (C.  A.),  3  Q.  B.  D.  and  received  at  the  same  time;  htld^  that 
667.  -the  revocation  was  effectual.  In  Thomp- 
A  written  contract,  although  inarti-  son  v,  James,  18  Dunlop,  i;  Langdell 
fictally  drawn,  obscure,  and  capable  of  Sel.  Ca.  on  Cont.  125,  it  was  held  that  a 
different  interpretations  in  several  par-  contract  by  letter  is  complete  from  the 
ticulars,  yet  its  provisions  embracing,  al-  moment  of  posting  the  acceptance.  Pot- 
though  in  very  inadequate  terms,  every  ter  v.  Sanders,  6  Ha.  i ;  Dunlop  v.  Hig- 
matter  which  the  parties  had  definitely  gins,  i  H.  L.  C.  381.  A  proposal  to  sell 
■agreed  to,  and  the  circumstances  sur-  iron;  the  acceptance  delayed  by  state  of 
rounding  its  execution  being  consistent  roads.  Held^  that  the  contract  was  con- 
with  no  other  conclusion,  must  be  re-  eluded  by  posting  the  acceptance.  Dun- 
garded  as  a  completed  agreement  or  con-  can  v.  Topham,  8  C.  B.  225.  As  to 
tract,  and  not  merely  as  an  agreement  to  applications  for  shares  in  companies 
agree.     Bean  v,  Clark,  30  Fed.  Rep.  225.  made  and  answered  by  letter,  see  Hebb's 

1.  M*Iver  V,  Richardson,  i  M.  &  S.  Ca.,  4  Eq.  9;  Reidpath's  Case,  11  Eq.  86; 
557;  Mozley  v.  Tinkler,  i  C.  M.  &  R.  British  &  Amer.  Tel.  Co.  v,  Colson,  L. 
692;  Russell  V,  Thornton,  4  H.  &  N.  R.  6  Ex.  108;  Townsend's  Ca.,  13  Eq. 
788,  798,  804;  Hebb's  Ca.,  4Eq.  9;Shupe  148;  Harris's  Case,  7  Ch.  587;  Wall's 
V,  Galbraith,  32  Pa.  St.  10;  Jennes  v.  Case,  15  Eq.  18.  In  Household  Fire 
Mt.  Hope  Iron  Co.,  53  Me.  20;  McCul-  Ins.  Co.  v.  Grant,  4  Ex.  D.  216,  an  ap- 
lock  V.  Ins.  Co.,  I  Pick.  (Mass.)  278;  plication  for  shares  in  the  plaintiff  com« 
Borland  v,  Guffey,  i  Grant's  Cas.  (Pa.)  pany,  whose  office  was  in  London,  was 
394;  Beckwith  v,  Cheever,  21  N.  H.  41;  handed  by  the  defendant  to  a  country 
Duncan  v.  Heller,  13  S.  Car.  94;  White  agent  for  the  company.  A  letter  of  alloc* 
^.  Corlies,  46  N.  Y.  467;  Trounstine  v,  ment,  duly  addressed  to  the  defendant. 
Sellers,  13  Kan.  447.  This  rule,  however,  was  posted  from  the  London  office,  bul 
is  subject  to  an  important  exception  never  reached  him.  The  company  went 
where  the  parties  are  in  correspondence  into  liquidation,  and  the  liquidator  sued 
through  the  post-office,  for  the  amount  due  on  the  shares.  Held^ 

2.  Adams  v,  Lindsell,  i  B.  &  Aid.  681.  that  the  defendant  must  be  taken  to  have 
Defendants  wrote  to  plaintiffs,  *'  We  now  authorized  the  sending  by  post  of  a  letter 
offer  you  800  tons  of  wether  fleeces,  of  allotment,  and  iSsx  he  was  bound, 
etc.,  receiving  your  answer  in  course  although  the  letter  wholly  failed  to  reach 
of  post."  This  letter  was  misdirected,  its  address.-  Ace.  Vassar  v.  Camp,  11  N. 
and  so  arrived  late.  On  receiving  it  Y.  441;  Howard  v,  Daly,  61  N.  Y.  362; 
plaintiff  wrote  accepting  the  proposal,  Washburn  v.  Fletcher,  42  Wis.  152;  Haas 
but  the  defendants  not  receiving  an  an-  v.  Meyers  (S.  C.  III.),  20  C.  L.  J.  94.  95. 
swer,  when  they  should  have  received  it  The  American  cases  hold  similarly  in  re- 
if  their  proposal  had  not  been  delayed,  gard  to  proposal  and  revocation,  and 
had  in  the  mean  time  (between  the  dis-  almost  uniformly  state  the  rule  as  to  the 
patch  and  the  arrival  of  the  reply)  sold  acceptance  to  be  that  it  takes  effect  from 
the  wool  to  another  buyer.  The  plaintiff  the  time  when  it  is  dispatched,  whether 
sued  for  non-delivery  of  the  wool.  Held^  by  post  or  by  telegraph. 

that  the  defendants  were  bound  by  their  In  Taylor  v.  Merchants'  Fire  Ins.  Co., 

offer.     '*The   defendants   must  be  con-  9  How.  (U.  S.)  390,  the  insurance  com- 

«idered  in  law  as  making,  during  every  pany's  agent  wrote  to  the  plaintiff  offer- 

jnstant  of  time  their  letter  was  travelling,  ing  to  insure  his  house  on  certain  terms, 

the  same  identical  offer  to  the  plaintiffs.  The  plaintiff  wrote   and  posted  a  letter 

and  then  the  contract  is  completed  by  accepting  these  terms,  which  was  duly 

the  acceptance  of  it  by  the  latter."    In  received.     The  day  after  it  was  posted. 

Dun  more  v.  Alexander,  9  Shaw  &  Dun-  but  before  it  was  delivered,  the  house  was 

lop,   190,  an  acceptance  and  revocation  burnt.    Held^  that  the  contract  of  insur. 

were  written  at  different  times,  but  posted  ance  was  complete.     Trevor  v.  Wood,  39 
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Commuitetisa  of  Aaooptaaee.        CONTRACT,  Law  of  PImo. 

The  contract  dates  from  the  acceptance.^  A  contract  is  governed 
by  the  laws  of  the  place  where  it  is  executed  ;^  a  cqntract  made  by 
correspondence  should  be  referred  to  the  place  whence  the  accept- 
ance is  despatched.' 

N.  Y.  307;  Minnesota  Oil  Co.  v.  Collier  also  7  Atner.  L.  Rev.  433,  "Contract  by 

Lead  Co.,  4  Dillon  (U.  S.),  431;  Ins.  Co.  Letter,"  where  the  American  and  French 

V.  Tuttle«  40  N.  T.  L.  476;  Hutchinson  v,  opinions  are  collected.     Opposed  to  the 

Blakeman,   3  Met.   (Ky.)  80;  Mactier's  current  of  authority  is  McCuIlock  v.  Ins. 

Adm'rs  v.  Frith,  6  Wend.  (N.   Y.)  103;  Co..    i    Pick.  (Mass.)  278,  which   holds 

Hamilton   v,    Ins.    Co.,  5    Pa.   St    339;  that  an  acceptance  by  post  has  no  effect 

Stockham  v.  Stockham,  32  Mo.  196,  208;  until    received    by    the    proposer.     See 

Bryant  v.  Booze,  55  Ga.  438;  Abbott  v,  Wald's  Ed.  Pollock  on  Conts.  36,  note  jr. 

Shepherd,  48  N.  H.   14;  Moore  v.  Pier-  To  be  perfectly  safe,  a  roan  who  makes 

son,   6  Clarke  (Iowa).  279;    Ferrier  v,  an  ofifer  of    any  importance    by  letter 

Storer,  63  Iowa,  484;  Levy  v,  Cohen,  4  should  expressly  make  it  conditional  on 

Ga.  i;  Hallock  v.  Ins.  Co.,  26  N.  J.  L.  his  actual  receipt  of  an  acceptance  within 

268,  27  N.  J.  L.  645;  Ins.  Co.  V,  Jenks,  some  definite  time.     "The  person  mak- 

5  lod.  96.  ing  the  offer  may  always,  if  he  chooses. 

When  a  negotiation  for  the  payment  of  make  the  formation  of  the  contract  which 

a  debt  by  the  note  of  a  third  party  is  car-  he  proposes  dependent  upon  the  actual 

lied  on  by  letter,  the  party  to  whom  the  communication  to  himself  of  the  accept- 

offer  has  been  made  is  held  to  liave  ac-  ance."     "If  an  offer  is  made  by  letter 

cepted  it  or  rejected  it  from  the  time  his  in   which   the  person   making  the  offer 

answer  is  deposited  in  the  mail.     Hunt  requests  an  answer  by  telegraph,  '  Yes ' 

V.  Higman,  30  N.  W.  Rep.  (Iowa),  769.  or  *  No,'  and  states  that  unless  he  re- 

A  policy  of  life-insurance,  upon  due  ceives  the  answer  by  a  certain  date  he 
application,  was  issued  under  a  contract  'shall  conclude  *'  No," '  the  offer  is  made 
with  the  local  agent,  whereby  it  was  sub-  dependent  upon  an  actual  receipt  of  the 
stantially  agreed  that  the  agent  should  telegram  on  or  before  the  date  named." 
pay  the  first  quarter's  premium  and  take  Lewis  v.  Browning,  130  Mass.  173. 
the  applicant's  note  for  the  same.  The  The  proposer  of  a  contract  by  tele- 
policy  was  mailed  from  the  home  office  graph  was  held  bound  to  deliver  at  the 
July  28,  1885,  and  received  by  the  local  price  named  in  the  telegram,  though  an 
agent  Aug.  5.  1885.  but  was  never  actu-  error  therein  was  made  by  the  telegraph 
ally  delivered  into  the  possession  of  the  company.  "We  think  the  safer  and 
applicant,  who  was  taken  ill,  Aug.  6,  and  more  equitable  rule,  and  the  rule  the 
died  Sept.  9,  1885.  Held^  that  as  between  public  can  most  easily  adapt  itself  to,  is 
the  applicant  and  the  company  the  policy  that,  as  between  sender  and  receiver,  the 
became  effective  and  binding  when  placed  party  who  selects  the  telegraph  as  the 
in  the  mail,  July  28,  1885,  and  if  not  means  of  communication  shall^ear  the 
then,  certainly  when  it  reached  the  hands  4oss  caused  by  the  errors  of  the  tele- 
of  the  agent,  Aug.  5.  1885.  **As  be-  graph."  Ayer  v.  West.  U.  Tel.  Co.,  10 
tween  the  applicant  and  the  company,  Atl.  Rep.  (Me.)  497. 
this  contract  was  complete.  There  was  1.  The  contract  does  not  relate  back 
left  no  act  for  the  applicant  to  perform,  to  the  date  of  the  proposal.  Felthouse  x/. 
so  far  as  the  coqspany  was  concerned."  Bindley,  11  C.  B.  N.  S.  869;  31  L.  J.  C. 
Yonge  V,  Eq.  Life  Ass.  Soc.,  30  Fed.  P.  204. 
Rep.  902.  2.  Shoe  &  Leather  Nat.  Bank  v.  Wood, 

Where  there  was  an  agreement  be-  3  New  Eng.  Rep.  (Mass.)  119;  Brown  v, 
tween  the  agent  of  an  insurance  com-  Am.  Finance  Co.,  31  Fed.  Rep.  516. 
pany  and  the  insured  that  if  he  desired  Where  a  contract  for  the  loan  of 
additional  insurance  after  night-time  he  money  was  made  in  Massachusetts  upon 
should  post  a  letter  to  the  agent  asking  the  condition  that  the  note  to  be  given 
for  such  insurance,  and  that  the  insurance  therefor  should  be  signed  and  returned  to 
should  take  effect  for  the  amount  named  the  lender  in  that  Sute.  the  note,  although 
in  the  letter  from  the  time  it  was  posted,  signed  in  New  Hampshire,  became  oper- 
held^  that  such  a  letter  deposited  in  the  ative  as  evidence  of  the  contract  on 
post-office  unstamped,  is  not  posted  so  as  being  delivered  to  the  lender,  and  such 
to  effect  insurance  unless  the  plaintiff  contract  is  governed  by  the  laws  of  Mas- 
notified  the  agent  of  the  depositing  of  sachusetts.  Hill  z/.  Chase,  3  New  Eng. 
the  letter  and  of  its  contents  before  the  Rep.  (Mass.)  207. 

loss.     Blake  v.    Hamburg-Bremen  Fire  8.  Newcomb  v.  De  Roos,  2  E.  &  E. 

Ins.  Co.,  35  Alb.  L.  Jour.  (Tex.)  82.   See  270;  29  L.  J.  Q.  B.  4;  Levy  v. Cohen,  460. 
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Proposal  or  Aooeptanoe                   CONTRACT,  l»y  Condiiet 

33.  Proposal  or  Acceptance  by  Conduct. — The  proposal  or  accept* 
ance  of  an  agreement  need  not  necessarily  be  written  or  spoken,  but 
may  be  acted  wholly  or  in  part.* 

i;  Insurance  Co.  v.  Tuttle.  40  N.  J.  L.  tered   into  before   the  company  was  in 

476;  Shattttckt/.  Ins.  Co.,4Cli^.  (U.  S.  C.  existence,  and  the  acts  of  the  company 

C.)  598.     Compare  Milliken  v,  Pratt,  125  done  under  the  erroneous  belief  that  the 

Mass.  374;  Bell  v.  Packard,  69  Me.  105.  agreement  was  binding  on  them  were 

If  a  person  residing  in  one  State  orders  held  not  evidence  of  a  fresh  agreement 

goods  of  one  residing  in  another  State,  having  been  entered  into  00  the  same 

who  there  delivers  the  goods  ordered  to  terms  as  the  written  agreement.    Jn  re 

a  carrier  for  the  purchaser,  the  contract  Northumberland  Ave.  Hotel  Co.,  33  Ch. 

is  made  there,  and  its  validity  depends  D.  16. 

upon  the  law  of  the  State  of  the  settler's  If  A,  of  his  own  motion  sends  goods 

residence.     Frank  v,   Hoey,  128  Mass.  to  B  on  approval,  this  is  an  offer  which 

263;  Milliken  v,  Pratt,   125  Mass.   374;  B  accepts  by  dealing  with  the  goods  as 

Kline  z'.  Baker,  99  Mass.  253;  Finch  v.  owner.     Sending  an  order  for  goods  to  a 

Mansfield,  97  Mass.  89;  Tuttle  v.  Hoi-  merchant  is  in  effect  an  offer  to  purchase, 

land,  43  Vt.  542;  Webber  v,  Donnelly,  33  and  sending  the  goods  is  an  acceptance 

Mich.  469;  Garbracht  v.  Commonwealth,  of  the  offer  and  creates  a  contract  of  sale. 

96  Pa.  St.  449:  Boothby  v,  Plaisted,  51  Hart  v.  Mills,  15  M.  &  W.  87;  Cresswell, 

N.  H.  436;  Fuller  v.  Lect,  59  N.  H.  163;  J.,  in  Harvey  v,  Johnston,  6  C.  B.  304;. 

Tegler  v.  Shipman,  33  Iowa,  194;  State  Levy  v.   Green,   8    E.   &   B.   575;   Gt. 

V,   Hughes,  ti  W.  Va.  743;  Pilgreen  v,  Northn.  R.  Co.  v.  Wttham,  L.  R.  9C.  P. 

State,  71  Ala.  368.     Contra  to  last  case,  16.     The  conduct  must  be  unambiguous 

in  which  goods  were  ordered  to  be  deliv-  and  unconditional.     Warner  v.  Wiiling- 

ered  C.O.D.  at  the  buyer's  place  of  resi-  ton,  3  Drew,  523,  533. 

dence,   is   United  States  v.  Sh river,  23  Where  the  proposal  is  not  express,  it 

Fed.   Rep.  134,  which  latter  is  believed  must  be  shown  that  the  conduct  relied 

to  be  the  better  decision.  on  as  conveying  the  proposal  was  such 

1.,  One  may  be  bound  by  a  contract  as  to  amount  to  a  communicatioa  to  the 

accepted  and  acted  under  by  him,  aU  other  party  of  the  proposer's  intention, 

though  only  the  other  party  thereto  has  Questions  of  this  kind  have  arisen  where 

signed  it.     Fairbanks  v,  Meyers,  98  Ind.  public  companies  entering  into  contract 

92.  for  the  carriage  or  custody  of  goods  have 

For  an  example  of  an  agreement  in-  sought  to  limit  their  liability  by  special 

ferred  from   conduct,  see  San  Joaquin  conditions  printed  on  a  ticket  delivered 

Val.  Bank  v.  Bours,  65  Cal.  247.  to  the  passenger  or  depositor  at  the  time 

If  the  trains  of  a  defendant  railroad  com-  of  making  the  contracL  It  is  a  question 
pany  are* accustomed  to  stop  at  the  plat-  of  fact  in  each  case  whether  the  notice 
form  at  which  plaintiff  desired  to  alight,,  given  by  the  depositee  was  reasonably 
although  it  was  neither  constructed  nor  sufficient  to  inform  the  depositor  at  the 
owned  by  the  company,  an  implied  con-  time  of  making  the  contract  that  the  de- 
tract that  passengers  might  stop  there  positee  intended  to  contract  only  on 
may  be  raised.  L.  &  N.  R.  Co.  v,  John*  special  terms.  Henderson  v.  Stevenson, 
ston,  79  Ala.  436.  L.  R.  2  Sc.  &  D.  470  (1^75);  Harris  v,  G. 

One  may  be  bound  by  a  contract  though  W.  G.  Co.,  i  Q.  B.  D.  575;  Parker  v,  S. 
he  does  not  sign  the  written  memorandum  E.  R.  Co. ;  Gabell  t/.  Same,  2C.  P.  D.  416. 
if  he  participates  in  the  negotiation  which  Compare  Burke  v.  S.  E.  R.  Co.,  5  C.  P. 
leads  to  its  being  signed,  is  present  at  D.  i;  Watkins  z/.  Rymile.  10  Q-  ^  ^• 
the  signing,  knows  its  terms,  and  intends  178,  where  the  former  cases  are  fully  re- 
to  allow  the  parties  who  did  sign  to  ad-  viewed  by  Stephen,  J. 
just  the  whole  matter.  So  helfS  -under  W.  bought  from  a  railroad  company  a 
the  circumstances,  in  Bean  v,  Clark,  30  ticket  from  E.  to  B.  and  return,  at  a  re- 
Fed.  Rep.  225.  duced  rate.  There  was  a  condition  in  the 

Waiver  of  time  limited  in  a  parol  con-  ticket  that  it  was  good  only  on  the  trains 

tract  may  be  proved  not  only  by  an  ex-  advertised    to  stop    at   stations    named 

press  agreement,  but  by  the  conduct  of  therein.    A  train  not  advertised  to  stop 

the  parties.     Frost  v,  Thompson,  18  111.  at  B.  was  signalled  at  that  point  by  W.. 

App.  410.  but  failed  to  stop  for  him.     Held^  that 

A  written  agreement  made  with  a  trus-  W.'s  rights  on  the  ticket  were  limited  by 

tee  of  an  intended  company  was  held  in-  the  conditions  thereof,  and  he  could  not 

capable  of  confirmation,  having  been  en-  take  advantage  of  the  reduction  in  the 
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Bvift  do  B«t  Apply                        CONTRACT.  to  CoatrfteU  by  Bead. ' 

34.  Bules  do  not  Apply  to  Contracts  by  Deed. — The  ordinar>'  rules 

of  proposal  and   acceptance  do  not  apply  to  promises  made  by 
deed.* 

race  and  reject  the  conditions  on  which  Y.  351:  Grace  v,  Adams,  100  Mass.  505; 
the  reduction  was  made.  Hence  it  was  McMillan  v.  Railroad  Co.,  16  Mich.  80; 
no  breach  of  the  special  contract  when  Railroad  Co.  v,  Brownlee,  14  Bush  (Ky.), 
the  train  refused  to  stop  at  B.  on  W.'s  590;  O'Bryan  v,  Kinney,  74  Mo.  125; 
signal  Wilson  v.  N.  O.  &  N.  E.  R.  Co.,  Wertheimer  v.  Railroad  Co.,  17  Blatchf. 
63  Miss.  352.  (U.  S.  C.  C.)  421.  See  Lawson  Contracts 
It  must  be  shown  that  the  depositor  of  Carriers,  §  102.  On  the  other  hand, 
knew  and  assented  to  the  special  terms,  compare  Transportation  Co.  v.  Dater,  91 
or  at  any  rate  that  he  knew  there  were  111.  195 ;  Railroad  Co.  v.  Manufacturings 
some  special  terms,  and  was  content  to  Co.,  16  Wall.  (U.  S.)  318:  Express  Co. 
accept  Uiem  without  examination.  Rail-  v.  Moon.  39  Miss.  822;  Express  Co.  z/. 
road  Co.  v.  Campbell,  36  Ohio  St.  647;  Haynes,  42  111.  89;  Express  Co.  v,  Stet- 
Malone  v.  Railroad  Co.,  12  Gray  (Mass.),  taners,  61  111.  184.  Where  goods  are  de- 
338;  Brown  v.  Railroad  Co.,  11  Cush.  livered  to  a  carrier  under  a  verbal  con- 
(Mas8.)97;  Madan  v,  Sherard,  73  N.  Y.  tract  not  limiting  the  carrier's  liability, 
329;  Blossom  V.  Dodd,  43  N.  Y.  264;  Raw-  and  afterwards  a  bill  of  lading  containing 
son  V.  Railroad  Co.,  48  N.  Y.  212;  Wilson  restrictive  conditions  is  given  to  the  ship- 
V.  Railroad  Co.,  21  Gratt.  (Va.)  654;  Rail-  per,  it  requires  for  the  release  of  the  car- 
road  Co.  V.  Cox,  29  Ind.  360.  Compart  rier  from  his  common-law  liability  not 
Steers  v.  Steamship  Co.,,  57  N.  Y.  i.  only  the  express  assent  af  the  shipper. 
The  ticket  is  a  mere  token  or  voucher  — Railway  Co.  v.  Jurey,  iii  U.  S.  594; 
that  the  holder  has  paid  his  fare.  Railroad  Gott  v.  Dinsmore,  11 1  Mass.  45;  Gaines 
Co.  V.  Campbell,  36  Ohio  St.  647,  658;  v,  Transporteiion  Co.,  28  Ohio  St.  418; 
Pennsylvania  Co.  v.  Wentz,  37  Ohio  St.  Bostwick  v.  Railroad  Co.,  45  N.  Y.  712; 
333;  Quimby  v.  Vanderbiit,  17  N.  Y.  Railroad  Co.  v.  Boyd,  91  III.  268, — but 
306;  Kawson  tf.  Railroad  Co.,  48  N.  Y.  also,  it  would  seem,  a  new  consideration* 
212;  Elmore  v.  Sands.  54  N.  Y.  512,  515;  Railroad  Co.  v.  Reynolds,  17  Kan.  251. 
Bamhara  v.  Railroad  Co.,  63  Me.  298;  See  5  C.  L.  J.  134. 
Wilson  V,  Railroad  Co.,  21  Gratt.  (Va.)  1.  Doe^.  Garnousz^.  Knight,  5B. &  C. 
(>54.  It  is  well  settled  that  a  mere  notice  671  (a  mortgage);  Exton  v.  Scott,  6  Sim. 
is  not  enough  to  relieve  the  carrier  from  31  (the  like);  Hall  v.  Palmer,  13  L.J. 
his  common-law  liability  without  proof  Ch.  353  (bond  to  secure  annuity  after 
of  its  having  been  not  only  actually  seen  obligor's  death);  Fletcher  v.  Fletcher,  14 
bat  also  assented  to  by  the  other  party.  L.  J.  Ch.  66  (covenant  for  settlement  to 
When  goods  are  delivered  to  a  common  be  made  by  executors);  Xenos  v.  Wick- 
carrier  under  a  notice,  if  any  implication  ham,  L.  R.  2  N.  H.  296.  "  If  A  make 
is  to  be  indulged  in  "  it  is  as  strong  that  an  obligation  to  B  and  deliver  it  to  C  to 
the  owner  intended  to  insist  upon  his  the  use  of  B,  this  is  the  deed  of  A  pres- 
rights  as  it  is  that  he  assented  to  their  ently;  but  if  C  offers  it  to  B,-then  B  may 
qualification."  New  Jersey  Steam  Nav.  refuse  it  tif/aiV'(i.e.,  without  formality), 
Co.  V.  Bank,  6  How.  (U.  S.)  344,  383;  "and  thereby  the  obligation  will  Ioselt» 
Hollister  «/.  Nowlen,  19  Wend.  (N.  Y.)  force."  Butler  &  Baker's  Ca.,  3  Co. 
234;  Judson  V,  Railroad  Co.,  6  Allen  Rep.  26,  quoted  by  Blackburn,  J.,  L.  R.  2 
(Mass.),  486,  491;  Jones  v,  Voorhees,  10  H.  L.  312;  Ace.  Merrills  z^.  Swift,  18  Conn. 
Ohio,  145;  Railroad  Co.  v,  Barrett,  36  257  (a  mortgage);  Ensworth  v.  King,  50 
Ohio  St.  448.  453;  Railroad  Co.  v.  Man-  Mo.  477  (the  like).  Contra,  Bell  v.  Bank, 
Qfacturing  Co.,  16  Wall.  (U.  S.)  318;  n  Bush  (Ky.),  34  (the  like);  Welch  v. 
Moses  V.  Railroad  Co.,  32  N.  H.  523;  Sackett,  12  Wis.  270  (the  like).  Compare 
Same  v.  Same,  32  N.  H.  523;  Brown  v.  Sargeant  v.  Solberg,  22  Wis.  132.  As 
Express  Co.,  15  W.  Va.  812.  When,  con-  to  delivery  of  deeds,  see  3  Washburn 
currendy  with  his  delivery  of  the  goods  Real  Prop.  288  seq. ;  Manindale  Law  of 
to  the  carrier,  a  bill  of  lading  containing  Conveyancing,  §§  208,  212.  That  a  prom- 
restrictive  conditions  is  g^ven  to  the  ship-  issory  note  also  differs  from  a  simple 
per  and  retained  by  him,  it  is  held  in  contract  in  this  respect,  namely,  that  if 
some  States  that  he  is  estopped  to  deny  delivered  a  payee  may  recover  upon  it. 
that  he  assented  to  its  terms,  and  that  though  not  aware  of  its  existence  until 
evidence  to  show  that  he  never  read  it  is  after  the  maker's  death,  see  Dean  v.  Car- 
inadmissible.  Ins.  Co.  V.  Railroad  Co.,  ruth.  108  Mass.  242;  Worth  v.  Case,  42* 
72  N.  Y.  90;  Hill  V,  Railroad  Co.;  73  N.  N.  Y.  362;  2    Ames  Cas.  on   Bills  and 
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Implied  Promisei.  CONTRACT.     PromisM  Implied  from  Condnet. 

35.  Implied  Promises — Promises  Implied  in  Law — Implied  from 
Condnct — Work,  etc.,  Done  at  Keqnest — Presumption  may  be  Se- 
batted — No  Promise  Implied  between  Parent  and  Child. — In  certain 
cases  the  law  will  compel  a  man  to  perform  a  duty  by  implying  a 
promise  on  his  part  to  perform  it.^  In  these  cases  there  is  no  real 
contract,  but  the  duty  is  enforced  by  means  of  a  contractual 
action.*  In  other  cases  the  conduct  of  the  parties  is  of  such  a 
character  that  the  law  will  presume  that  they  were  dealing  on  the 
basis  of  contract,  and  if  no  express  promise  has  been  made,  the 

law  will  imply  one.*     Whenever  work  is  done,  services  rendered, 

• 

Notes,  878,  s,  V,  Specialty,  §  18.     As  to  to  redeem  them,  and  to  be  reimbursed 

indorsee,  see  Lysaght  v,  Bryant,  9  C.  B.  by  the  debtor  against  the  money  paid  to 

46;  Williams  v.  Gait,  95  III.  172.  redeem  them,  and,   in   the  event  of  the 

1.  The  following  summary  statements  goods  being  sold  to  satisfy  the  debt,  the 
of  the  circumstances  upon  which  the  owner  is  entitled  to  recover  the  value  of 
debt  is  implied  were,  and  in  some  places  them  from  the  debtor;  and  the  right  to 
still  are,  used  under  the  common-law  indemnity  exists  although  there  may  be 
system  of  pleading:  Debts  for  money  no  agreement  to  indemnify,  and  in  thai 
paid  by  a  person  for  the  use  of  another;  sense  no  privity  between  the  owner  of 
debts  for  money  received  by  a  person  for  the  goods  and  the  debtor.  Edmunds  v, 
the  use  of  another;  debts  for  money  Wallingford,  14  Q.  B.  D.  811.  See  In- 
found  to  be  due  upon  accounts  stated  be-  hab.  of  Milford  v.  Com.,  3  New  Eng. 
tween  two  persons.     To  which  may  be  Rep.  (Mass.)  781. 

added  debts  due  upon  foreign  judgments  Where  a  surety  signs  a  bond,  an  tm- 

and  other  debts  due  under  foreign  law.  plied  contract  of  indemnity  takes  effect 

See  Leake  on  Contracts,  76.     Cases  un-  immediately,  and  becomes  a  vested  right 

der  these  heads  will  be  found  collected  in  The  constitutional    prohibitioo    against 

the  article  on  Assumpsit.  violating  the  obligation  of  a  contract  ap- 

2.  '*  If  the  defendant  be  under  an  ob-  plies  to  a  contract  implied  by  the  law. 
ligation  from  the  ties  of  natural  justice  to  Berry  z/.  Ewing,  8  West.  Rep.  (Mo.)  594. 
refund,  the  law  implies  a  debt  founded  in  See  Assumpsit. 

the  equity  of  the   plaintiff's  case,  as   it  8.  Whenever    circumstances  arise    in 

were,upon  a  contract — quads  ex  contractu^  the  ordinary  business  of  life  in  which,  if 

as  the   Roman   law  expresses  itj'    Per  two  persons  were  ordinarily  honest  and 

Lord  Mansfield  in   Moses  v,  Macfarlan,  careful,  the  one  of  them  would  make  a 

2  Burr.   1008.     See  per  Tindal,  C.  J.,  in  promise  to  the  other,    it   may   properly 

Smith  V.  Jones,  11  L.  J.  C.  P.  100;  per  be  inferred  that  both  of  them  understood 

Maule,  J. ,  in  Lewis  v.  Campbell,  8  C.  B.  that  such  a  promise  was  given  and  ac- 

545;  Bixby  V.  Moore,  51  N.  H.  402.  cepted.     Ex  parte  Ford,  16  Q.  B.  D.  307. 

There  are  many  cases  in  which  there  is  ImpUed  CantnAtifromCoiidnst. — ^When 

no  true  contract,  but  in  which  it  is  just  a  physician  is  called   in   generally  and 

and  expedient  that  an  obligation  analo-  without  limitation  to  his  services,  there  is 

gous  to  contract  should  be  imposed  upon  an  implied  engagement  that  he  shall  at- 

the  person  receiving  the  benefit.     People  tend  the  patient  through  that  illness,  or 

V.  Speir,  77  N.  Y.  144,  150.  until  his  services    are    dispensed  with. 

In  an  action  for  money  had  and  receiv-  Dale  v,  Donald  Lum.  Co.,  48  Ark.  188. 

«d  there  need  be  no  privity  of  contract  Where  a  consulting  physician  renders 

alleged  or  proved  other  than   such    as  medical  and  surgical  services  to  a  patient 

arises  out  of  the  fact  that  the  defendant  with  his  consent,  and  without  objection 

has  received  the  plaintiff's  money,  which  or  notice  that  such  services  are  to  be  paid 

in  equity  and  good  conscience  he  ought  for  by  the  attending  physician,  the  law 

not  to  retain.     Walker  v.  Conant,  31  N.  raises  an  implied  promise  on  the  put  of 

W.  Rep.  (Mich.)  786.  the  patient  to  pay  him  what  the  services 

An  action  for  money  had  and  received  are  reasonably  worth ;  and  to  overcome 

is  an  equitable  action,  and  lies  whenever  such  promise  it  must  be  satisfactorily 

one  person  has  money  which  ex  aquo  et  proved  that  the  phystciao  knew  of  and 

bono  belongs  to    another.      Barnett    z/.  assented   to    a    different    arrangement. 

Warren,  2  South.  Rep.  (Ala.)  457.  Garrey  v,  Stadler,  30  N.  W.  Rep.  (Wis.) 

As  a  general  rule,  where  one  person's  787. 

goods  are  lawfully  seized  for  another's  A.,  in  1879,  undertook  to  acquire  the 

debt,  the  owner  of  the  goods  is  entitled  right  to  operate  telephone  ezchaoges  ia 
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ImpUid  PnniMt.  CONTRA  CT,         Work,  etc. ,  Done  at  SoquMt. 

goods  delivered,  or  money  paid  by  one  person  at  the  request  of 
another,  provided  such  request  be  not  made  and  acceded  to  as  a 
gratuitous  favor,  a  contract  is  Implied  to  pay  the  value.*  The  pre- 
sumption that  the  service  for  which  the  plaintiff  seeks  to  recover 
was  done  under  an  implied  promise  that  he  should  be  paid  for  it 
may  be  rebutted  by  evidence  that  the  relation  between  the  parties 
was  such  as  to  exclude  the  inference  that  they  were  dealing  on  the 
footing  of  contract.*  Between  parent  and  child  there  can  be  no 
recovery  for  board  or  wages  in  the  absence  of  an  express  agree- 
ment.* I 

K.  C.  and  St.  L.     He  was  to  secure  the  not  subsequently  be  used  to  raise  an  im- 

rights  of  the  K.  C.  Telephone  Exchange  plied  promise  to  pay  for  them, — Potter 

and  the  Am.  Dist.  Telegraph  Co.  of  St.  v.   Carpenter,  76  N.  Y.   157;    Osier    v. 

L.    Accordingly  A.  organized  the   Bell  Hobbs,  33  Ark.  315;    Taylor  z/.  Lincum- 

Telepbone  Co.,  taking  in  four  friends  as  felter,  i  Lea(Tenn.).83; — even  though  the 

stockholders.     Before    their   stock    was  person  rendering  them  was  moved  to  do 

delivered  an  arrangement  was  effected  for  so  by  reasonof  a  state  of  facts  mistakenly 

the  consolidation  of  the  Am.  Dist.  Tel.  Co.  supposed  to  exist.     St.  Joseph's  Orphan 

with  the  Bell  Telephone  Co.,  the  former  Asylum  v.   Wolpert,   80   Ky.    86.     The 

receiving  250  shares  of  the  latter.    These  like  inference    cannot  be   made  if  the 

250  shares  were  deducted  from  shares  of  work  is  done  without    B's  knowledge, 

stock  previously  allowed  to  A.,  who  had  Compare  dicta  of  Pollock,  C.  B,  25  L.  J. 

charge  of  and  directed  all  these  transac-  Ex.  p.  333;    Davis  v.  School  Dist.  No. 

tions.     A.  sued  Bell  Telephone  Co.  on  an  2,   24   Me.   349,   351;    Bartholomew  r. 

implied  contract  for  the  reasonable  worth  Jackson,  20  Johns.  (N.  Y.)  28;  Holmes 

of  the  250  shares.     Heldy  no  contract;  z/.  Board  of  Trade  (S.  C.  Mo.),  18  C.  L. 

the  allotting  of  the  250  shares  to  the  Am.  J.  235;     Hart   v,    Norton,    i    McCord. 

Dist.  TeL  Co.  being  simply  a  new  ar-  (S.  Car.),  22. 

rangement  in  the  creation  of  defendant  When  one  pays  money  under  a  legal 

and  distribution  of  its  stock,  and  not  a  obligation  assumed  by  him  at  the  request 

cootract  between  A.  and  defendant  for  of  another  and  for  his  benefit,  the  law 

250  shares  of   stock.      Eldred    v.    Bell  implies  a  promise  to  repay  on  the  part  of 

Telephone  Co.  of  Mo.,  7  Sup.  Ct.  Rep.  the    person  at  whose  request  and  for 

296;    8«  c,  119  U.  S.    513.     See,  ante,  whose  benefit  the  obligation  is  assumed. 

Proposal  AND  AccBPTANCB  BY  Conduct.  Wheeler  ».  Young,  3   New  Eng.   Rep. 

1.  Jewry  v.  Busk,  5  Taunt.  302;  Kid-  (Mass.)  316. 

der  V.  The  Boom  Co.,  24  Pa.  St.  193.  2.  Potter  v.  Carpenter,  76  N.  Y.  157. 

"  If  a  man  does  work  on  the  order  of  8.  Updike    v,   Titus,  2   Beas.  (N.  J.) 

another,  under  such  circumstances  that  it  151;    Hertzog  v,  Hertzog.   29  Pa.   St 

must  be  presumed  that  he  looks  to  be  465;    Candor's  Appeal,  5  W.  &  S.  (Pa.) 

paid  as  a  matter  of  right,  then  a  contract  13;  Leidig  v,  Coover,  41  Pa.  St.  334. 

will  be  implied  by  that  person."    Addi-  The  rule  does  not  apply  as  one  of  law 

son  on  Contracts,  23.  to  more  distant  relatives ;  the  question 

If  A  with   B's  knowledge,  but  with-  whether  the  relation  is  that  of  guest  or 

out   any    express    request,    does    work  servant  is  one  of  fact,  depending  on  the 

for  B  such  as  people  as  a  rule  expect  to  intention  of  the  parties  as  deduced  from 

be  paid  for,  if  B  accepts  the  work  or  its  all  the  circumstances.     Neal  v.  Gilmore, 

result,  and  if  there  are  no  special  circum-  79  Pa.    St.    421,   427.     See    Swain    v, 

stances  to  show  that  A  meant  to  do  the  Ettling,  32  Pa.  St.  486. 

work   for   nothing  or  that  B  honestly  In     services     interchanged     between 

believed    that   such  was  his  intention,  friends  and  neighbors  as  a   matter   of 

there  is  no  difficulty  in  inferring  a  prom-  mutual  accommodation,  a  promise  will 

ise  by  B  to  pay  what  A's  labor  is  worth,  not  be   implied.     Potter  v.   Carpenter, 

The  doing  of  the  work  with  B's  knowl-  76  N.  Y.  157. 

edge  is  the  proposal  of  a  contract,  and  Where  a  grandfather  takes  his  grand- 

B's  conduct  is  the  acceptance.     Day  v,  daughter  into  his  family  and  treats  her 

Caton,    119   Mass.     513;     Holmes      v.  in  all  respects  as  one  of  his  own  children. 

Board  of  Trade  (S.  C.  Mo.),  18  C.  L.  J.  a  presumption  arises  against  a  promise 

33s.    Services  intended  to  be  gratuitous  on  the  part  of  the  grandfather  to  pay  the 

at  the  time  when  they  are  rendered  can-  grandchild  for  services  performed.    Dod- 
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Capacity  of  PartiM.  CONTRACT.    Infants,  Lnnatiei,  Snuikarda.  «te. 

36.  Capacity  of  Parties. — In  several  ways  persons  may  be  inca- 
pacitated wholly  or  partially  from  entering  into  binding  contracts. 
These  will  be  found  fully  discussed  under  the  various  heads  to 
which  they  properly  belong.  Among  such  classes  of  persons  may 
be  enumerated — 

37.  In£Etnt8,  whose  contracts  are  voidable  at  their  option,^ 
subject  to  certain  exceptions,  for  a  discussion  of  which  see  INFANCY. 

38.  Married  Women.    See  Marriage. 

39.  Limaticfl  and  Dmnkards,  whose  contracts  are  voidable  so  far 
as  they  are  incapable  of  understanding  the  terms  thereof,  and  as 
their  state  is  known  by  the  other  contracting  party.*  See  DRUNK- 
ENNESS AND  Lunacy. 

40.  Agents  and  Corporations. — For  contracts  by  agents,  see 
Agency  ;  and  for  those  entered  into  by  corporations,  see  Corpo- 
rations. 

son  V,  McAdams,  2S.  E.  Rep.  (N.  Car.)  Rice  v,  Boyer,  9  N.  E.  Rep.  (Ind.)  420; 

453.  Harner?/.  Dipple.  3iOhioSt.  72;  Pclrow 

The  performance  and  receipt  of  ser*  v.  Wiseman,  40  Ind.   148;    Cole  v.  Pen- 

vices  generally  raises  an  implied  prom-  noyer,  14  III.  158:  Beardsley  tr.  Hoichkiss, 

ise  by  him  who  receives  to  compensate  96  N.  Y.  201 ;  Skinner  v.  Maxwell,  66  N. 

him  who  performs;  but  this  implication  Car.  45,  47;  Baker  v,  Kennett,  54  Mo. 

may  be  rebutted.     When  the  parties  are  82.  88. 

parent  and  child,  or  members  of  the  same  2.  Where  a  contract  is  honestly  made 

family,  the  relationship  excludes  the  im-  with  a  person  of  unsound  mind  not  jadi- 

plication  of  a  promise.     Except  in  cases  cially  so  declared,  in  ignorance  of  such 

of  parent  and  child,  there  must  be  evi-  mental  incapacity,  and  a  fair  considera- 

dence  beyond  the  relationship  that  the  tion  has  been  paid  to  him  and  used  for 

creation  of  no  debt  was  intended.    Curry  his  benefit,  there  can  be  no  rescission 

V.    Curry,  7  Atl.  Rep.  (Pa.)  61;  s.c,  11  without  an  offer  to  restore  the  name;  but 

East.  Rep.  153.  where  no  such  beneficial  considention 

Where  services  are  rendered  to  one  has  been  received,  there  is  no  necessity 

standing  in  loco  parentis  ^  there  is  no  im-  for  any  tender  in  a  suit  by  the  heirs  of 

plied  promise  to  pay  for  them.   Fross's  such  insane  person  to  have  the  contract 

Appeal,  105  Pa.  St.  258.  rescinded.       Physio- Medical    Colleger. 

Though    such    presumption    may    be  Wilkinson.  9  N.  E.  Rep.  (Ind.)  167. 

overcome  by  the  facts  and  circumstances  A  contract  made  by  one  so  destitute  of 

•of  the  case.  Mills  v.  Joiner,  20  Fla.  479.  reason  as  not  to  know  the  consequences 

There    can    be    no  recovery  without  of  his  act,  though  his  incompetency  be 

proving  a  contract.  Sawyer  v.  Hebard,  produced   by  purely  voluntary  intoxica- 

58  Vt.  375;  Moyer's  Appeal,  112  Pa.  St.  tion,  is  voidable.  Bushs^.  Breinig,  9  East. 

290;    Traver    v.    Shiner,   65    Iowa,    57;  Rep.  (Pa.)  778.     See  also   Busslnger  r. 

Davidson  v.  Westchester  Gas  Light  Co.,  Bank,  23  Reporter  (Wis.),  51. 

99  N.  Y.  558.  A  drunkard  is  not  incompetent,  like  an 

Where  a  daughter  agreed  to  board  and  idiot  or  one  generally  insane,  but  only  on 

-  take  care  of  her  father  for  $30,  and  ''to  proof  that,  at  the  time  of  making  the 

ask  nothing  more,"  the  contract  must  be  contract,  his  understanding  was  clouded, 

construed  as  fixing  the  price  under  the  or  reason  dethroned  by  actual  intoxica- 

existing  circumstances;    and    when    by  tion.     Wright  v.  Fisher,  32  N.  W.  Rep. 

reason  of  the  change  in  the  condition  of  (Mich.)  605. 

the  testator,  the  care  of  him  became  more  Though  all  express  contracts  by  the 

burdensome,  she  was  held  to  be  entitled  insane  arp  prohibited  by  statute,  their 

to  have  the  assistance  of  a  servant,  and  estates  may  be  held  liable  when  the  law 

to    have    the  cost  of  his  hire  allowed  implies  a  contract  for  services  and  neccs- 

against  her  father's  estate  upon  his  de-  saries  furnished  in  good  faith,  and  under 

cease.     Hopper  v,   Oldis,   7  Atl.    Rep.  circumstances  justifying  them.     Reando 

(^'•  J*)  349-  ^-  Mosplay,  2  S.  W.  Rep.  (Mo.)  405. 

1.  Among  the  later  cases  on  this  point  A  contract  with  a  slave  is  null  and 

are  Gray  v,  Turley,  8  West.  Rep.  (Ind.)  void.     Woodland  v,  NewhaU*s  AdmV,  31 

■874;  Shuford  z'.  Alexander,  74  Ga.  293;  Fed.  Rep.  434. 
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PersMu  Air«eted  by  Contract.         CONTRACT.  PurtiM  and  AnigiiMt. 

41.  Persons  Allbeted  by  Contract — Parties  and  Assignees— Third 
Persons. — As  a  general  rule,  the  parties  to  a  contract  are  the  only 
persons  affected  by  it.*  Persons  not  parties  to  a  contract  may 
subsequently  acquire  rights  under  it  by  novation,*  and  by  assign- 
ment.* But  as  a  general  rule,  strangers  cannot  sue  on  a  contract.* 
Exceptions  to  this  rule,  however,  exist  in  certain  cases,  as  where 
the  principal  object  of  the  contract  between  the  promisor  and  the 
promisee  is  a  benefit  to  a  third  person,  he  may  sue  upon  it ;  so 
where  property  is  put  into  the  hands  of  one  who  promises  to 
deliver  it  or  pay  out  of  it  to  a  third  person,  and  similar  cases 
referred  to  in  the  note.* 

1.  A  stranger  may  be  liable  in  tort  for  rule    in    this    country."     Hendricks    v, 

procuring    the    breach    of    a   contract.  Lindsay,  93  U.   S.   143,    149;    Bank  v, 

Lumley  v.  Gye,  2  £.  &  B.  216;   Bowen  Grand  Lodge,  98  U.  S.  123;    Morrill  v. 

V.    Hall.  6    Q.   B.  D.  333;    Walker  v.  Lane,   136  Mass.  93;    Davis  v.  Clinton 

Cronin,  107  Mass.  555;  Rice  v.  Manly,  Waterworks  Co.,  54  Iowa,  59;  Austin  v. 

66  N.  Y.  82;    Benton  v.  Pratt,  2  Wend.  Sligman,  18  Fed.   Rep.    519;   Anderson 

<N.  Y.)  385;  Jones  v.  Blocker,  43  Ga.  v,  Fitzgerald,  21  Fed.  Rep.  294.    Contra^ 

331;  Haskins  2/.  Royster,  70  N.  Car.  601;  in  England,  Tweddle   v.  Atkinson,  i  B. 

Jones  V.  Stanley,  76  N.  Car.  355;  Dick-  &  S.  393.     In  Felton  v.  Dickinson,  10 

son   V,   Dickson,   33    La.    Ann.    1261.  Mass.  287,  the  promisee  placed  his  son 

Compare  Burgers  v.  Carpenter,  2  S.  Car.  in  the  service  of  the  promisor  upon  an 

7.    As  to  when  an  agent  is  bound  by  a  agreement  that  at  the  end  of  the  terin  of 

contract    made    for   his    principal,    see  service  the  promisor  would  pay  to  the 

Agency.  son  a  certain  sum  of  money;  held,  that 

9.  See  Novation,  supra;  Discharge  the  son  might  recover  the  amount.    See 

OF  Contracts.  Lawrence  v.  Fox,  20  N.  Y.  268;  Hind  v, 

8.  See  Assignment;  Covenants  Run-  Holdship,  2  Watts  (Pa.).  104;  Vincent  v, 

NiNG  WITH  Land.  Watson,  18   Pa.  St.  96:   Edmundson   v. 

4.  A  stranger  to  a  contract,  who  has  Penny,  i  Pa.  St.  334;  Wynn  t/.  Wood, 
suffered  damage  by  the  non -performance  97  Pa.  St.  216;  Beers  v.  Robinson,  9 
of  it,  cannot  sue  the  defaulting  party  for  Pa.  St.  229;  Esling  v,  Zantzinger,  13  Pa. 
the  damage.  Play  ford  v.  U.  K.  Electric  St.  50;  Comm.  Bank  v.  Wood,  7  W.  B. 
Tel.  Co.,  L.  R.  4  Q.  B.  706;  Dickson  v.  (Pa.)  89;  Guthrie  v.  Kerr,  85  Pa.  St.  303; 
Renter's  Tel.  Co.,  2  C.  P.  D.  62;  3  C.  P.  Kountz  v,  Holthouse,  85  Pa.  St.  235; 
D.  I.  See  Alton  v.  Midland  Railway  Roth  v.  Bamer,  12  W.  N.  C.  (Pa.)  523; 
Co.,  19  C.  B.  N.  S.  213.  In  America  a  D.  &  H.  Canal  Co.  v.  Bank.  4  Denio(N. 
contrary  opinion  prevails  in  the  cases  of  Y.),  97;  Simson  v.  Brown,  68  N.  Y.  355; 
telegraphic  dispatches.  Bigelow,  L.  C,  Farley  v,  Cleveland,  4  Cow.  (N.  Y.)  432: 
on  Law  of  Torts.  619  sqq.;  Gray  on  9  Cow.  (N.  Y.)  639;  Cumberland  v.  Cod- 
Communication  by  Telegraph,  ch.  vii.  rington,  3  Johns.  Ch.  (N.  Y.)  254;  Barker 

A  entered  into  an  executory  contract  v.  Bucklin,  2  Denio  (N.  Y.),  45;   Frost 

with  B  for  the  purchase  of  land  owned  v.  Gage,  i  Allen  (Mass.),  262;  Carnegie 

by  the  latter,  and,  before  performance  of  v,  Morrison,  2  Met.  (Mass.)  381;  Hincey 

the  conditions  on  either  side,  contracted  v.    Fowler,   15  Me.  285;    Motley?'.  Ins. 

to  sell  the  same  land  to  C,  and  thereafter  Co.,  29  Me.  337;    Bohanan  v.  Pope,  42 

neglected  or  refused  to  complete  his  con-  Me.   93;    Railroad  Co.  v.  Cole,  24  Vt. 

tract  with  B  so  as  to  acquire  the  title.  33;   Crocker  v.  Higgins,   7  Conn.  347; 

/r4r/e/,that  the  contracts  were  independent,  Steene  v,   Aylesworth.    18    Conn.    244; 

and  that  an  action  could  not  be  main-  Clapp  v.  Lawton,  31  Conn.  95;  Thomp- 

tained  by  C  against  A  and  B  to  compel  son  v,  Thompson,  4  Ohio  St.  353;  Putney 

specific  performance  of  the  first-named  v.    Famham,   27  Wis.   187;    Kollock  v. 

contract  by  A,  to  the  end  that  B's  title  Parcher,  52  Wis.  393;  Davis  «'.  Calloway, 

might  be  acquired  and  transferred  to  C.  30  Ind.  112;  Carter  v.  Eads,  65  Ala.  190; 

McCarthy  v.   Couch,   33    N.  W.    Rep.  Lucas  v.  Chamberlain,  8  B.  Mon.  (Ky.) 

(Minn.)  777.  276;  Bett  v.  McLaughlin,  13   Nev.  427; 

5.  "The  right  of  a  party  to  maintain  Green  v,  Richardson,  4  Col.  584.  In 
assumpsit  on  a  promise  not  under  seal,  some  States  it  is  held  that  to  entitle  the 
made  to  another  for  his  benefit,  although  third  person  to  recover,  his  interest  must 
much  controverted,  is  now  the  prevailing  be    exclusive.      Blymire  v,    Baistle,    6 
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Watts  (Pa.).  182;  Cummings  v.  Klapp,  5 
W.  &  S.  (Pa.)  511:  Ramsdale  v,  Horton, 
3  Pa.  St.  330;  Finney  v.  Finney,  16  Pa. 
St.  380;  Campbell  v.  Lacock,  40  Pa.  St. 
448;  Morrison  v.  Beckey.  6  Watts  (Pa.), 
349;  Robertson  v.  Reed,  47  Pa.  St  115; 
Torrens  v.  Campbell,  74  Pa.  St.  470; 
Guthrie  v.  Kerr,  85  Pa.  St.  303;  Miss. 
C.  Railroad  Co.  v.  Southern  Railroad 
Ass'n,  8  Phila.  (Pa.)  107.  See  also  Na- 
tional Bank  v.  Grand  Lodge,  98  U.  S. 
123;  Sacramento  Co.  v.  Wagner,  67  Cal. 
293;  Schneider  v.  White,  12  Or.  503; 
Zeirs  Appeal,  in  Pa.  St.  532;  Gregory 
V.  Williams,  3  Mer.  582. 


from  B,  promised  B  to  pay  it.  The  note 
was  not  made,  and  went  to  protest.  B 
obtained  the  note  and  sued  A  on  it,  and 
on  the  contract.  Held^  that  B  had  a 
cause  of  action,  because  (i)  B*s  obliga- 
tion to  C  as  indorser  of  the  note  estab- 
lished C's  privity  to  the  contract,  so  that 
C  would  have  been  entitled  to  sue  on  the 
contract,  to  which  right  B  succeeded;  (2) 
B  was  promisee  in  the  contract,  and  had 
become  entitled  to  all  the  rights  under  it. 
Litchfield  v.  Flint,  11  N.  E.  Rep.  (N.  Y.) 
59;  s.  c,  10  East.  Rep.  469. 

A  and  B,  two  railroad  companies  oper- 
ating competing  lines,  entered  into  an 


A  person  for  whose  benefit  a  promise  to  agreement  by  which  A  was,  for  a  sped- 

another,  upon  a  sufficient  consideration,  fied  compensation,  to  give  to  B  a  right 

is  made,  may  maintain  an  action  on  the  of  way  over  a  portion  of  its  tracks,  and 

contract  in  his  own   name  against  the  also  the  right  to  use  the  station  at  W. ; 

promisor;  but  the  rule  is  not  so  far  ex-  further,  A.  was  to  look  after  the  freight  and 

tended  as  to  give  a  third  person,  who  is  baggage  of  B  and  sell  tickets  for  B  at  that 

only  indirectly  and  incidentally  benefited  point.  C  was  the  ticket-agent  of  A  at  W. 

by  the  contract,  a  right  to  sue  upon  it.  When    he    left    that    employment     he 

Burton  v.  Larkin,  13  Pac.  Rep.  (Kan.)  brought  suit  against  B,  claiming  compen- 

398.  sation  for  selling  its  tickets  while  serving 

Where  by  an  agreement  with   B,  C  A.    Heldt  that  without  distinct  proof  of 

acquires  all  the  rights  and  assumes  all  the  an  actual  promise  by  B  to  pay,  and  satis- 

obligations  of  B  arising  under  a  contract  factory  proof  of  the  consent  of  A  that  C 

made  between  A  and  B,  A  or  his  assigns  should  receive  such  payment,  there  could 

may  hold  C  responsible  for  the  breach  beno  recoveiy.     P.  R.  Co.  v.  Flanigan, 


of  any  of  the  obligations  thus  assumed. 
Jones  V,  Foster,  67  Wis.  296. 

In  case  of  action  for  breach  of  a  con- 
tract according  to  its  terms,  a  third  per- 
son may  maintain  an  action  on  a  promise 
made  to  another,  but  an  action  cannot 
be  maintained  on  a  conditional  contract, 
according  to  the  terms  of  which  the  de- 


8  East  Rep.  (Pa.)  197. 

The  following  contract  was  entered 
into:  *'  It  is  also  agreed  and  understood 
that  the  said  party  of  the  first  part  (B) 
shall  furnish  said  party  of  the  second 
part  (C)  such  sums  of  money  as  may 
be  necessary  to  pay  the  current  ex- 
penses of  said  second  party,   it  being 


fendant  is  not  liable  to  any  person.  Grim  understood  that  said  second  party  shall 

V.  Thomas  Iron  Co.,  8  Atl.  Rep.  (Pa.)  595.  render  a  monthly  account  of  expenses  to 

In  order  that  a  promise  made  by  one  said  first  party."    These  sums  of  money 

person   to  another  for  the  benefit  of  a  were  to  be  furnished  by  B  to  C  as  loans 

third  person  shall  constitute  the  first  the  to  C,  and  not  to  purchase  anything  or  to 

debtor  of  the  third,  and  entitle  the  third  pay  for  anything  for  B's  benefit    HeUL 

person  to  sue  the  first  on  such  promise,  that  this  contract  does  not  authorize  a 

it  must  appear  that  there  was  a  clear  in-  third  person  to  sue  B  for  goods  famished 

tent  upon  the  part  of  both  the  first  and  by  such  third  person  to  C,  nor  does  such 

second  that  the  first  person  shall  become  contract  constitute  C  the  agent  of  B  to 


such  debtor.  The  mere  fact  that  the 
third  might  be  benefited  is  not  sufficient 
Wright  V,  Terry,  2  South  Rep.  (Fla.)  6. 
Compare  cases  cited  supra. 

A  provision  in  a  contract  between  a 
municipality  and  a  contractor  that  the 


purchase    goods,    making    B    liable 
principal  debtor.     Burton  r.  Laridn,  15 
Pac.  Rep.  (Cal.)  398. 

To  entitle  a  third  person  not  named  as 
party  to  a  contract  to  sue  either  of  the 
contracting  parties,  that  third  person  most 


municipality  may  retain  money  until  the    possess  an  actual  beneficial  right  which 


contractor  shall  have  paid  his  laborers, 
does  not  give  the  laborers  a  right  of 
action  against  the  municipality  in  case 
the  contractor  is  paid  in  full.  Old  Domin. 
Granite  Co.  v,  Dist.  of  Col.,  20  Ct  of  CL 


127. 


Before  the  maturity  of  a  note  origin- 


places  him  in  the  position  of  cestui  qru 
trust  under  the  contract  Gandy  v, 
Gandy,  30  Ch.  D.  57. 

A  provision  in  an  act  of  Parliament 
may  enable  an  outsider  to  sue.  There  is 
in  such  cases  a  statutory  obligation  of 
which  the  person  named  can   take  the 


ally  payable  to  B,  but  by  him  transferred    benefit,  but  an  agreement    between  A 
to  C,   A,   for  a  valuable  consideration    and  B  that  B  shall  pay  C  giVes  C  no 

864 


ImoBi  Affwtod  hj  GontrMt         CONTRACT.  Tkbd 

right  of  action  against  B.     Rotherham  Holdship,  2  Watts  (Pa.),  104;  Mason  v; 

Alum  and  Clieni.  Co. ;  in  re,  25  Ch.  D.  Hall,  30  Ala.  599;  McDowell  v.  Law,  35 

hi;  50  L.  T.  N.  S.  219.     Compare  these  Wis.  171;  Johnson  v.  Knapp,  36  Iowa, 

cases  with  the  American  cases  cited  JAT^ra.  616;  Meyer  v,  Lowell,  44  Mo.  328;  Rog- 

G.  agreed  with  D.  to  erect  buildings,  ers  v.  Gosnell,  58  Mo.  589;  Joslin  v.  N. 

and  to  pay  for  materials  and  labor,   so  J.  Car  Spring  Mfg.  Co.,  36  N.  J.  L.  141;. 

that  there  should   be  no  liens,  and  W.  Cross  v,  Tniesdale,  28  Ind.  44;  Carter  v^ 

agreed  with  D.  thatG.  should  perform  his  Zublin,  68  Ind.  436;  Alcalda  v.  Morales,., 

contract.      Held,  that  materialmen  could  3  Nev.  132;  Morgan  v.  Overman,  37  CaU 

not  sue  W.     Weller  v.  Goble,  66  Iowa,  534:  Merriman   v.  Social   Mfg.   Co.,    12. 

113.  R.  1. 175;  Huckabee  v.  May,  14  Ala.  263; 

An  execation   plaintiff  deposited  the  Allen  v.   Bucknam,    75    Me.   352.     The- 

execution  with  A  as  collateral.     A  col-  view  generally  uken   is  to  regard  the 

lected  it,  but  no  entry  of  settlement  was  promisor  as  trustee,  and  the  debt  assumed* 

on  it.     After  it  came  back  to  the  hands  by  him  as  part  of  the  purchase-money, 

of  its  original  owner,  he  sold  it  to  B.  Ellwood  v.  Monk,  5  Wend.  (N.  Y.)  235;, 

Heldf  that  there  was  no  privity  whereby  Welsh  v.  R.  Co.,  25  Minn.  314;  Bassett 

B  could  sue  A.     Grenade  v,  Hardaway,  v.    Hughes.   43   Wis.   319:    Johnson    v, 

73  Ga.  526.  Collins,  14  Iowa,  63. 

Where  A  puts  into  the  hands  of  B  A  creditor  may  maintain  an  action- 
property  which  B  promises  either  to  against  one  who  has  agreed  for  a  consid* 
deliver  in  specie  to  C,  or  to  use  as  a  fund  eration  to  assume  and  pay  the  debts  of 
out  of  which  to  pay  something  to  C,  C  the  debtor.  Redelsheimer  v.  Miller,  107 
may  sue.  Beers  v.  Robinson,  9  Pa.  St.  Ind.  485:  Woodt/.  Moriarty,  gAtl.  Rep.. 
229;  Blymire  v.  Boistle,  6  Watts  (Pa.),  (R.  I.)  427.  See  Wheat  v.  Rice,  97  N.  Y. 
182;  Allen  V.  Thomas,  3  Met.  (Ky.)  198;  296;  Fairchild  v,  Feltman,  3a  Han  (N. . 
Del.,  etc..  Canal  Co  .v.  Bank,  4  Denio  (N.  Y.),  398. 

Y.),  97;  Miller  v.  Billingsley,  41  Ind.  489:  And  this  right  passes  as  an  incident  on« 

Johnso  nv.  Collins,  14  Iowa.  63;  Brown  an  assignment  of  the  debt  by  C.    Barlow 

I'.  O'Brien,  i  Rich.  L.  (S  Car.)  268;  Jus-  v.  Mayers,  68  N.  Y.  41. 

ttce  V.  Tallman.  86  Nor.  (Pa.)  147;  War-  If  a  contract  between  A  and  B  be  re- 

ren  v.  Batchelder,  16  N.  H.  580;  Perry  scinded  before  C  assents  to  or  acts  upoiy 

V.  Swasey,  12  Cush.  (Mass.)  36;  Mellen  it,  C  no  longer  has  a  right  of  action 

V,  Whipple,    I  Gray  (Mass.),   317,  322;  against    A.      Trimble    v.    Strother,    25  > 

Crocker  v,  Higgins,  7  Conn.  342;  Bark-  Ohio  St.  378;  Davis  v.  Calloway,  30  Ind. 

ertr.  Bradley,  42   N  .Y.  316;  Thompson  112;  Durham   v.  Bischoff,  47  Ind.  211;. 

V.  Gordon,  3  Strobh.  (S.  Car.)  196.     See  Brewer  v,  Maurer,  38  Ohio  St.  543;  Gil- 

Morrill  V,  Lane,  136  Mass.  93.     This  is  bert  v.  Sanderson,  56  Iowa,  349;  Jones  v. 

true  a  fortiori,  where  the  promisor  be-  Higgins,  80  Ky.  409;  Talburt  v.  his.  Co., . 

comes  a  trustee  for  the  third    person.  80  Ind.  434.     Compare  Pruitt  v,  Pruitt, . 

Justice  V.  Tallman,  5  Norris  (Pa.),  147;  91  Ind.  595;  Bay  v.  Williams,  24  A.  L.. 

Fitch  V.  Chandler,  4  Cush.  (Mass.)  254;  Reg.  486. 

Putnam  v.  Field,  103  Mass.  556;  Sailly  But  a  rescission  after    C    has   acted' 

V.  Cleveland,   10  Wend.  (N.    Y.)    156;  upon  the  contract  cannot  affect  his  right 

iEtna  Bank  v.  Fourth  National  Bank,  46  of  action  against  A.     Bassett  v,  Hughes^ 

N.  Y.  82;  Draughan  v.  Bunting,  9  Ired.  43  Wis.  319;  Hartley  v.  Harrison,  24  N,. 

(N.  Car.)  10;  Cross  v,  Truesdale,  28  Ind.  Y.  170;  Rogers  v,  Gosnell,  58  Mo.  589^ 

44;  Donkersley  v.   Levy,  38   Mich.  55;  Dodge*s  Admr.  v.  Moss,  21  C.  L.  J.  73. 

See  Bigelow  v  .Davis,  16  Barb.  (N.  Y.)  Compare  Young  v.  Trustees,  31  N.  J.  Eq. 

561.  290;  Crowell  V.  Hospital  of  St.  Barnabas,.. 

Where  property  is  transferred  to  A  by  27  N.  J.  Eq.  650;  Willard   v.  Worsham, 
B,  and  as  part  of  the  consideration  there-  76  Va.  392;  0*Neill  v.  Clark,  33  N.  J.  Eq: 
for  A  promises  B  to  pay  a  debt  which  the  444;  Laing  v.  Byrne,  34  N.  J.  Eq.  52. 
latter  owes  to  C,  it  is  held  that  C  has  a  The  legal  right  of  a  party  to  assert  that' 
right  of  action  against  A  for  the  debt,  the    performance    of   a   contract    made* 
Barker  v.  Bucklin,  2  Denio  (N.  Y.),  45;  between  two  others  for  his  tieneilt  cannot 
Lawrence  v.  Fox,  20  N.  Y.  268;  Dingel-  be  revoked  or  modified  without  his  con- 
dein  v.  Railroad  Co.,  37  N.  Y.  575 ;  Eddy  sent,  rests  in  the  fact  of  an  express  prom- 
V.  Roberts,  17  III.  505;  Beasley  v.  Web-  ise  on  the  part  of  the  person  whom  he- 
ster,  64  III.  458;  Snell  v.  Ives.  85  III.  279;  seeks  to  charge,  and  thus  arises  a  privity 
Shober,  etc.,  Lith.  Co.  v.  Kerting,  107  III.  of  contract.  Frank  v,  N.  Y.,  etc.,  R.  Co.,. 
344;  Sanders  v.  Classon,  13  Minn.  379;  7  N.  Y.  St.  Repr.  815. 
Jordan  v.  White,  20  Minn.  91;  Follans-  A  contract  held  not  alterable  by  par- 
bee  V.  Johnson,  28  Minn.  311;  Hind  v.  ties  who  made  it,  without  the  consent  oC 
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the  person's  Who  were  to  receive  a  benefit  Turner.  69  N.  Y/280;  Trotter  v.  Huj^ibes, 

thereunder.     Knowles  7'.  Erwtn,  43  Hun  12  N.  Y.  74;  King  v.  Wbitely,  10  Paige 

(N.  v.).  150,  (N.  Y.).  465;  Norwood  v,  De  Han,  30 

'  Where  tbe  owner  of  property,  upon  N.  J.  £q.  412.     But   see  Merriman  v, 

which   there  is  a  mortgage  to  secure  a  Moore,  90  Pa.  St.  78;  Brewer  z/.  Manrer, 

debt  for  the  payment  of  which  he  is  ii-  38  Ohio  St.  443,  452;    Dean  v.  Walker, 

able,  conveys  the  property  to  another,  107  111.  540.      Though  if  the  vendor  be  a 

who  assumes  tbe  payment  of  the  mort-  married  woman  whose  separaxe  estate  is 

gage  debt,  the  grantee  is  held  liable  to  liable  for  the  debt,  that  is  sufficient  to  ea- 

the  original  mortgagee  for  the  amount  of  able  the  mortgagee  to  hold  her  vendee 

tbe  debt.  Halseyz/.  Reed,  9  Paige  (N.  Y.),  who  has  assumed  its  payment.     Cash- 

446;  Burrv.  Burr.  24  N.  Y.  178;  Ricard  man  v.  Henry,  75  N.  Y.  103;  Brewer  p. 

•0,  Sanderson,  41  N.  Y.  179;  Campbell  v.  Maurer,  38  Ohio  St.  543;  Huyler  v.  At- 

Smith,  71  N.  Y.  26;  Bowen  v.   Buck,  94  wood,  26  N.  J.   Eq.   504;  28  N.  J.    Eq. 

N.   Y.    86;    Kappworth  v.    Dressier,  2  275.   See,  as  to  assumption  of  mortgages, 

Beasley  (N.  J.).  62;  Helms  v.  Kearns,  40  Jones  on  Mortgages,  §§  740,  77a 
Ind.  124;  Josselyn  v.  Edwards,  57  Ind.         If  on  a  dissolution  of  a  partnership 

212.  218:  C^rnahkn  v.  Tonsey,  93  Ind.  one  partner  has  given  a  bond  with  sure- 

561;  Thompson   v.  Thompson,   4  Ohio  ties  to  the  other  for  the  payment  by  tbe 

St.  333;  Anthony  v,  Herrman,  14  Kan.  former  of  the  firm's  debts,  it  has  been 

494;    Thompson   v.    Bertram,    14    Iowa  held  that  the  creditors  may  sue  the  ob- 

476:  Urqohart  v.  Brayton,  12  R.  I.  169;  Hgor  in  the  bond.     Deval  v.  Mcintosh, 

Bank  v.  Goff,  14  R.   I.   516;   Cooper  v.  23  Ind.  529;  Claplin  v,  Ostrom,  54  N.  Y. 

Foss.  15  Neb.  515;  Crawford  t/.  Edwards,  581;    Kimball  v.    Noyes,    17   Wis.  695. 

33  Mich.  354;  Unger  v.  Smith,  44  Mich.  Compare  Merrill  v.  Green,  5s  N.  Y.  270; 

22;    Dean    v.    Walker,    107     111.     540;  Robb  v.  Mudge,  14  Gray  (Mass.).  534. 

Twicbell  v.  Mears,  8  Biss.  (U.  S.  C.  C.)  See,  contra^  Shoemaker  v.   King,  40  Pa. 

21 1 ;  Hayden  v.  Snow,  9  Biss.  (U.  S.  C.  St.   107;   Torrens  v.  Campbell.  24  Sm. 

C.)5ii;  Fitzgerald  v.  Barker,  70  Mo.  685.  (Pa.)  470;  Manny  v.  Frasier,  27  Mo.  419. 

Qmtru,  Miller  z/.  Whipple,  i  Gray(Mass.),  See  also  Wynn  v.  Wood,  97  Pa.  St.  216: 

317;  Pettee  v.   Pippard,  120  Mass.   522;  Lehow  v,  Simonton.  3  Col.  346. 
Coffin  V.  Adams,  131  Mass.   133;  Meech        When    an    incoming    partner    agrees 

v.  Ensign,  49  Conn.   191;    Bay  v.   Wil-  with  an    outgoing    partner   to  pay  one 

liams,  24  A.  L.  Reg.  486.  half  of  the  debts  of  the  old  firm,  on  a 

The  grantee  becomes  primarily  liable  consideration  moving  between  tbem,  a 

for  the  debt,  the  grantor  occupying  the  creditor  of  the  old  firm  cannot  maintain 

position  of  surety;  and  if  the  mortgagee  an  action  against  the  incoming  partner, 

gives  time  to  the  grantee  who  has  as-  Edick  v.  Green,  38  Hun  (N.  Y.),  202. 
sumed  the  debt,  he  thereby  discharges        A  creditor  of  a  firm  cannot  maintain 

the  grantor.      Murray  v.   Marshall,   94  an  action  upon  an  agreement  made  with 

N.  Y.  611;  Spencer  v.  Spencer,  95  N.  Y.  the  firm  by  one  not  a  member  to  pay  a 

353;  Calvo  V.    Davies,   73   N.    Y.    211;  portion  of  its  indebtedness;  as  no  one 

Paine  v.  Jones,  76  N.  Y.  274;  George  v.  creditor  can  show  from  the  contract  that 

Andrews,   60  Md.    26.     Contra,   Board-  it  was  intended  for  his  benefit  or  covers 

man  v,  Larrabee,  51  Conn.  39.  any  part  of  his  debt.     Wheat  v.  Rice,  97 

'     Failure  of  consideration  of  the  promise  N.  Y.  296. 

of  assumption  (^.^., eviction  by  paramount        That  the  right  of  one  not  a  party  to  a 

title)  releases  the  grantee  from  liability,  contract  to  sue  upon  it  does  not  extend 

Dunning  v.  Leavitt.  85  N.  Y.  30;  Crowe  to  the  case  of  a  contract  under  seal,  see 

V.    Levin,  95   N.    Y.    423;    Osborne    v.  Robb  v.    Mudge,  14  Gray  (Mass.).  534. 

Cabell,  77  Va.  462.  Northampton  v.  El  well,  4  Gray  (Mass.), 

When  the  instrument,  though  absolute  81;  How  v.  How,  i  N.  H.  49;  Moore  v, 

in  form,  is  in  fact  only  a  mortgage,  the  House,  64  111.  162;  Fairchild  v.  Ins.  Co., 

grantee  does  not  become  liable.     Root  51  Vt.  613;  Flynn  v.  Ins.  Co.,  115  Mass. 

V.  Wright.  84  N.  Y.  72;  Pardee  ».  Treat,  449.    Contra,  Coster  v.  Mayor,  43  N.  Y. 

82  N.  Y.   385;   Gamsey  v.   Rogers,  47  399;    McDowell  v.   Law,   35  Wis.  171; 

N.  Y.  233;   Arnaud  v.  Grigg,  29  N.  J.  Houghton  v.  MUbum,  54  Wis.  554,  561; 

Eq,  482.  Bassett  v.  Hughes,  43  Wis.  319;  Rogers 

Where  the  vendor  is  not  personally  v.  Gosnell,  51  Mo.  466;  Garvin  v.  Mob- 
liable  to  the  mortgagee,  the  latter  cannot  ley,  i  Bash  (Ky.),  48;  Huckabee  v.  May, 
sue  the  vendee,  who  as  between  himself  14  Ala.  363;  Emmitt  v.  Bropfay,  31  Attc 
and  his  vendor  assumes  the  payment  of  L.  J.  197. 

an    existing   mortgage  debt.     Carte  v.        Creditors  who  are  not  actnal  parties  to 

Ho^han,    92    N.  Y.  498;    Vrooman    v.  a  bond  made  for  payment  to  them  may 
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.  42.  Constmetion. — The  construction  of  a  contract  is  for  the  court, 
who  are  to  be  governed  therein  by  certain  well-defined  rules  of 
construction.  A  rule  of  construction  is  a  rule  for  determining  the 
inference  to  be  drawn  from  a  fact  of  a  particular  class,  when  duly 
brought  under  the  notice  of  the  court  according  to  the  rules  of 
•evidence — the  fact,  namely,  that  persons  have  used  words  or  com- 
binations of  words  such  as  come  within  the  general  proposition 
affirmed  by  the  rule.^     These  rules  depend  necessarily  to  a  great 

extent  on  the  rules  of  evidence.  (See  also  EVIDENCE.*) 

be  equitably  entitled  to  the  benefit  of  the  meaning  of  '*  good  "  and   "  fine  "  as  ap- 

contract.     Pulver,  etc.,  v.  Skinner,  etc.,  plied  to  barley,  yet  they  could  not  gofur- 

4    N.    Y.    St.    Repr.    8i6;    Emmitt   v.  ther.and  find  that  the  parties  did  not  under- 

Brophy,  42  Ohio  St.  82.  stand  each  other.     The  question  whether 

Where  partners  create  by  agreement  there  was  a  sufficient  acceptance  was  a 
penalties  to  be  paid  by  any  partner  wha    question  to  be  determined  by  the  court 

breaks  a  particular  stipulation,  they  may  ilpon  a  proper  construction  of  the  letters, 

•empower  one  partner  alone  to  sue  for  the  And  Parkfe,  B.,  said,  *'  The  law  I  take  to 

penalty.     Radenhurst  v.  Bates,  3  Bing.  be  this — that  it  is  the  duty  of  the  court  to 

4^3*  470;  Cross  z'.  Jackson.  5  Hill  (N.  Y.),  construe  all  written  instruments  :  if  there 

478;  Carr  v,  Bartlett,  72  Me.  120.     The  are  peculiar  expressions  used  in  it  which' 

penally  must  be  made  payable  not  to  the  have    in    particular    places    or  trades  a 

whole  firm,  but  to  the  members  of  the  known  meaning  attached  to  them,  it  is 

firm     minus     the     offending     partner,  for  the  jury  to  say  whac  the  meaning  of 

Warren  v.  Stearns,  19  Pick.  (Mass.)  73.  these  expressions  was,  but  for  the  court  to 

1.  Poll,  on  Con.  456.  "The  name  'rule  decide  what  the  meaning  of  the  contract 
of  construction  '  is  confined  by  general  us-  was.  It  was  right,  therefore,  to  leave  it  to 
age  to  rules  for  the  interpretation  of  the  jury  to  say  whether  there  was  a  pecu- 
wriiten  documents,  in  matters  on  which,  liar  meaning  attached  to  the  word  '  fine ' 
in  the  absence  of  a  rule  prescribed  by  in  the  corn  market;  and  the  jury  having 
authority,  there  might  exist  a  reasonable  found  what  it  was,  the  question  whether 
doubt."     Pollock  on  Cont.  there  was  a  complete  acceptance  by  the 

2.  **The  construction  of  all  written  in-  written  document  was  a  question  for  the 
struments  belongs  to  the  court  alone,  judge.'*  See  Perth  Amboy  Man.  Co.  v, 
whose  duty  it  is  to  construe  all  such  instru-  Condit,  i  N.  J.  L.  659;  Rogers  v.  Colt, 
ments  as  soon  as  the  true  meaning  of  the  21  N.  J.  L.  704;  Brown  v.  Hatton,  9 
words  in  which  they  are  couched,  and  the  Ired.  L.  (N.  Car.)  319:  Mason  v.  Rowe. 
surrounding  circumstances,  if  any,  have  16  Vt.  525;  Eaton  v.  Smith,  20  Pick, 
been  ascertained  as  facts  by  the  jury; and  (Mass.)  150;  Hiichen  v.  Groom,  5  C.  B. 
it  is  the  duty  of  the  jury  to  take  the  con-  515;  Morrell  v.  Firth,  3  M.  &  W.  402; 
struciion  from  the  court  either  absolutely,  Brown  z^.  Orland,  36  Me.  376;  Begg  v. 
if  there  be  no  words  to  be  construed,  as  Forbes.  30  Eng.  L.  &  Eq.  508;  Rapp  v. 
words  of  art  or  phrases  used  in  commerce,  Rapp,  6  Pa.  St.  45.  The  case  of  Lloyd  vi 
and  no  surrounding  circumstances  to  be  Maund,  2  T.  R.  760,  seems  contra^  but 
ascertained;  or  conditionally,  when  those  that  case  was  overruled  in  Morrell  v. 
words  or  circumstances  are  necessarily  Firth,  3  M.  &  W.  402. 

referred  to  them.     Unless  this  were  so  The  construction  of  a  contract  is  for 

there  would  t)e  no  certainty  in  the  law  ;  the  court.     Barton   v.   Gray,  57   Mich, 

for  a  misconstruction  by  the  court  is  the  623;  Arnold  v.  Bailey,  24  S.  Car.  494; 

proper  subject,  by  means  of  a  bill  of  ex-  State  z/.  Fort,  24  S.  Car.  511;  Folsom  v. 

ceptions,of  redress  in  a  court  of  error.  Cook*,  7  Cent.  kep.  (Pa.)  585;  Dwight  v. 

But  a  misconstruction  by  the  jury  cannot  Germania  Life  Ins.  Co.,  103  N.  Y.  341; 

be  set  right  at  all  effectually.'*  Per  Parke,  Brady  v,  Cassidy,  104  N.  Y.  147;  Walling- 

B.,  in  Nielson  v,  Harford,  8  M.  &  W.  ford  v.  Col.  &  G.  R.  Co.,  2  S.  E.   Rep. 

806.     In  Hutcheson  v.  Bowker,  5  M.  &  (S.  Car )  19. 

W.  535,  an  offer  had  been  made  by  letter  The  construction  of  a  written  contract  is 

tosell  a  quantity  of  "good  barley.*     The  exclusively  for  the  court.     But  when  the 

letter  in  reply,  after  stating  the  offer  con-  making  of  such  contract  is  in  dispute,  it 

lained  the  following :  **  of  which  offer  we  is  for  the  jury  to  say  whether  it  is  estab- 

j^ccept,  expecting  you  to  give  \x&fine  bar-  lished.     Folsom  v.   Cook,  9  Atl.    Rep. 

Jey  and  good  weight."    Held^  that    al-  (Pa.)  93;  s.  c,  8  Pittsb.  Leg.  Joum.  i. 

Ihough  the  jury  might  find  the  mercantile  Error  in  submitting  the  construction  ta 
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a  jury  may  be  cured  by  a  verdict  in  ac-  Hildebrand  v.   Bloodsworth,  12  Or.  75; 

cordance  with  the  construction  that  the  Mobile  &  Mont.   R.  Co.  v,  Jurey,  iii 

court  should  have  declared  in  the  charge.  U.  S.  584. 

Jones  V.  Kroll,  7  Cent.  Rep.  (Pa.)  877.  Construction  of  written  contract  should 

A  contract  written  in  clear  and  com-  make  whole  consistent,  giving  all  parts 
mon  language  should  be  construed  ac-  their  due  weight.  Railroad  Co.  v.  Rail- 
cording  to  the  ordinary  acceptation  of  way  Co.,  44  Ohio  St. 287.  And  see  Bent 
the  words.  Such  construction  is  for  the  v.  Alexander,  15  Mo.  App.  181.  In 
court,  and  not  for  a  referee.  Gove  v.  construing  a  contract  all  its  parts  should 
Downer,  3  New  Eng.  Rep.  (Vt.)  463;  s.  be  considered;  and  the  point  to  be  ascer- 
c,  9  East.  Rep.  65.  tained  is  the  meaning  and  understanding 

Where  the  evidence  of  a  contract  con-  of  the  parties  as  shown  by  the  language 
sists  in  part  of  written  evidence  and  in  used,  applied  to  the  subject-matter.  One 
part  of  oral  communications  or  other  un-  part  of  the  agreement  may  be  resorted 
written  evidence,  it  is  left  to  the  jury  to  to  to  explain  the  meaning  of  the  Ian- 
determine  upon  the  whole  evidence  what  guage  or  expressions  of  another  part, 
the  contract  is.  Edwards  z/.  Goldsmith,  Pensacola  Gas  Co.  v.  Lotzes,  2  South. 
16   Pa.   St.   43;    Borne isler  v.  Dobson,  Rep.  (Fla.)  609. 

5  Whart.  (Pa.)  398;  Morrell  v.   Frith,  3  The  intention  and  meaning^  of  parties 
M.  &  W.  404.  to  a  written  contract  must  be  ascertained 

The  construction  of  a  contract,  unless  from  the  terms  of  the  writing,  the  nature 

there  is  something  peculiar  to  the  words  of  the  transaction,  and  the  surrounding 

by  reason  of  the  custom  of  the  trade  to  circumstances.     Kyle   v.    Bellenger,  79 

which  the  contract  relates,  is  for  the  court.  Ala.  5 16. 

Per  Lord  Cairns  in  Bowes  v.  Shand,  2  A  contract  will    have    a    retroactive 

App.  Cas.  455.  effect  where,  by  express  words  or  neces- 

**  When  a  new  and  unusual  word  is  used  sary  implication,  it  appears  to  be  the  in- 

in  a  contract,  or  when  a  word  is  used  in  a  tention  of  the  parties  to  embface  past 

technical  or  peculiar  sense,  as  applicable  transactions.     People    v,  Lee,   7  Cent, 

to  any  trade  or  branch  of  business  or  to  Rep.  (N.  Y.)  35. 

any  particular  class  of  people,  it  is  proper  Several  agreements  or  instruments  of 
to  receive  evidence  of  usage  to  explain  and  writing  executed  on  the  same  day,  each 
illustrate  it,  and  that  evidence  is  to  be  as  the  consideration  for  the  execution  of 
considered  by  the  jury;  and  the  province  the  other,  constitute  parts  of  one  and 
of  the  court  will  then  be  to  instruct  the  the  same  transaction,  and  form  one  and 
jury  what  will  be  the  legal  effect  of  the  the  same  contract,  aad  are  to  be  so  con- 
contract  or  instrument  as  they  shall  find  strued.  Carr.  v.  Hays,  25  Cent  L. 
the  meaning  of  the  word  modified  and  Jour.  (Ind.)  32;  Herbst  v,  Lowe,  65  Wis. 
explained  by  the  usage.  But  where  no  316.  And  see  St.  Louis,  Iron  M.,  etc. 
new  word  is  used,  or  where  an  old  word  R.  Co.  v,  Beider.  45  Arlc  17. 
having  an  established  place  in  the  Ian-  In  the  construction  of  an  instrument 
guage  is  not  apparently  used  in  any  tech-  partly  written  and  partly  printed,  greater 
nical  or  peculiar  sense,  it  is  the  province  weight  is  to  be  attached  to  the  written 
of  the  court  to  put  a  constiliction  upon  than  to  the  printed  parts,  but  they  roust 
the  written  contracts  and  agreements  of  if  possible  be  reconciled.  Bolman  r. 
parties  according  to  the  established  use  Lohman,  79  Ala.  63. 
of  language  as  applied  to  the  subject-  A  prior  verbal  contract  will  be  merged 
matter  and  modified  by  the  whole  instru-  in  a  subsequent  written  one.  Carr  v. 
ment  or  by  existing  circumstances."  Per  Hays,  9  West.  Rep.  (Ind.)  183;  s.  c,  11 
Shaw,C.J.,  in  Eaton  v.  Smith,  20  Pick.  N.  E.  Rep.  25. 

(Mass.)  150;  Brown  v.  Orland,  36  Me.  Where  a  written  agreement  has  been 

376;  Bumham  v,  Allen,  i  Gray  (Mass.),  signed,  the  fact  that  one  party  has  put  a 

496.  wrong  construction  upon  it,  and  insisted 

When  the  terms  and  language  of  a  that  it  included  what  it  did  not  include, 

contract  are  ascertained,  in  5>e  absence  does  not  prevent  there  being  a  contract, 

of  technical  phrases  whose  meaning  is  nor  prevent  that  party  from  waiving  the 

obscure,  the  construction  is  for  the  court,  question  of  construction  and  obtaining 

Brady  v.  Cassidy.  6  Cent.  Rep.  (N. Y.)  76.  specific  performance.     Preston  v.  Lack, 

Contracts   will    always    be  construed  27  Ch.  D.  497. 

reasonably,  and  in  accordance  with  what  The  acts  of  the  parties  performed  un- 

the  evidence  shows  the  subject-matter  to  der  a  written  contract  will  be  given  effect 

be.   and   the  consequent  object  of   the  to  by  the  court  as  placing  a  construction 

parties  to  it.     Chamberlain  v.  Baltimore  upon   the  contract.     Lyles  v,  Lesber,  7 

6  O.    R.   Co.,  6  Cen.  Rep.  (Md.)  471:  West.  Rep.  (Ind.)  51. 
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43.  TTnlawM  Agreements— Agreement  Contrary  to  Poiitiye  Iaw. — 

If  the  subject-matter  of  an  agreement  be  such  that  the  performance 
of  it  would  either  consist  in  doing  a  forbidden  act,  or  be  so  con- 
nected therewith  as  to  be  in  substance  part  of  the  same  transaction, 
the  law  cannot  command  the  parties  to  perform  that  agreement. 
It  will  not  always  command  them  not  to  perform  it,  for  there  are 
many  cases  where  the  performance  of  the  agreement  is  not  in  it- 
self an  offence  though  the  complete  execution  of  the  object  of  the 
agreement  is  ;  but  at  all  events  it  will  give  no  sort  of  assistance  to 
such  a  transaction.  ''  If  one  bind  himself  to  kill  a  man,  burn  a 
house,  maintain  a  suit,  or  the  like,  it  is  void."  ^     So  a  contract  may 

Where  language  used  in  a  contract  is  account  between  two  robbers  on  Houns- 

unmeaning  and  contradictory,  it  should  low  Heath.     See  Jessel,  M.  R.,  Sykes  v. 

not  be  construed  so  as  to  negative  clear-  Beadon,  ii  Ch.  D.  195.     See  Everet  v, 

ly  expressed  provisions  of  the  contract.  Williams,  2  Pothier  on  Obi.  by  Evans,  p. 

Findley  v,  Armstrong,  23  W.  Va.  113.  3,  n.  (a),  for  a  curious  case  where  a  bill 

Where  the  language  of  .a  contract  is  for  an  account  between  two  highwaymen 

ambiguous,  the   practical   interpretation  'was  actually  brought.     See  also  Spalding 

of  it  by  the  parties  is  entitled  to  great  (if  v,  Preston,  21  Vt.  9. 

not    controlling    influence.     Topliff    v.  As  to  bills  for  partnership  account  of 

Topliff,  122  U.  S.  121;  citing  Chicago  z/.  profits  realized  from  an'illegal  business, 

Sheldon,  9  Wall.  U.  S.  50,  54;  Coleman  see,  on  the  one  hand.  Brooks  v.  Martin,  2 

V.  Grubb.  23  Pa.  St.  393,  409;  St.  Louis  Wall.  (U.  S.)  70;   Pfcuffer  v.  Maltby,  54 

Gas  Light  Co.  v.  St.  Louis,  46  Mo.   121;  Tex.  454;  Cook  v.  Sherman  (C.  C.  U.  S.    , 

Jackson   v.  Pcrrine,  35    N.    J.    L.    137;  D.  la.),  20  Fed.  Rep.  167;  compare  yiSLun 

Stone   V.  Clarke,    i    Met.   (Mass.)  378;  v.  Kelly  (C.  C.  U.  S.  D.  Minn.),  5  Fed. 

Nickerson   v.   R.   Co..   3  McCrary   (U.  Rep.  584;  and  on  the  other,  Watson  v. 

S.),  155;  Gronstadt  v.  Withoff,  21  Fed.  Fletcher.  7  Gratt.  (Va.)  i ;  Watson  v.  Mur- 

Rep.  253;  Forbes  v.  Watt,  L.  R.  2  Sc.  &  ray,  23  N.  J.  Ea.  257;  Todd  v.  Ra£Ferty's 

D.  214;  Butler  z/.  Moses.  43  Ohio  St.  166.  Admr.,  30  N.  J.  Eq.  254;   King  v,  Wi- 

The  error  of  the  parties,  however,  cannot  nants,  71  N.  C.  469;  Snell  v.  Dwight,  120 

control     the    effect    of    the    instrument  Mass.  9;Craft2/.  McConoughy,79lIl.  346; 

where  its  meaning  is  clear.   Railroad  Co.  Northup  v.  Phillips,  99  111.  449;  Gould  v. 

V.  Trimble.  10  Wall.  (U.  S.)367;  Ins.  Co.  Kendall,  15  Neb.  549;  Read  v.  Smith,  60 

V.  Doll,  35  Md.  89.     And  this  is  true  of  Tex.  379;  Sykes  v,  Beadon,  11  Ch.  D. 

a  possible  remote  intent  of  the  parties.  170.     And  see  Patterson's  App.  (S.  C. 

McConnell  v.  New  Orleans,  35  La.  Ann.  Pa.),  13  W.  N.  C.  154. 

373.     But  if  both  parties  act  on  a  mutual  For  a  case  of  unlawful  agreement  see 

mistake  as  to  the  construction,  it  may  Mayor  of  Norwich  z/.  Norfolk  R.  Co. ,  4  E. 

amount  to  a  modification  of  the  contract  &  B.  397, 441.  .  *'  Where  a  contract  is  ca- 

by  mutual  assent.     Midi.,    etc.,  R.    v,  pable  of  two  constructions,  the  one  mak- 

Johnson,  6  H.  L.  C.  812-3.  ing  it  valid  and  the  other  void,  it  is  clear 

A  contract  suscepti  ble  of  two  construe-  law  the  first  ought  to  be  adopted. "    Loril- 

lioas  will  not  by  preference  be  given  the  lard  v,  Clyde,  86  N.  Y.  384;  Ormes  v.  Dau- 

construction  which  will  make  it  illegal,  chy,  82  N.  Y.  443;  Curtis  v,  Gokey,  68 

Standard    Oil  Co.  v.  Scofield,  16  Abb.  N.  Y.  300;  Guernsey  v.  Cook,  120  Mass. 

N.  Cas.  (N.  Y.)  372.  501:  Hunt  v,  Elliott,  80  Ind.  245;  Town 

To  explain  an  equivocal  and  obscure  of  Hamden  v,  Merwin,  3  New  Eng.  Rep. 

expression  resort  may  be  had  to  the  well-  (Conn.)  53^. 

<lefined  and  known  usages  of  trade  as  an  A  contract  valid  where  it  is  made  is 

aid  in  reaching  a  true  interpretation  of  the  valid  and  may  be  enforced  anywhere,  ex-  ^ 

contract.     South  Bend  Iron  Works    v,  cept  when  the  contract  is  against  good 

Cottrell.  31  Fed.  Rep.  254.  morals  or  when  its  enforcement  would 

An  obscure  and  ambiguous  oral  con-  violate    the   law   of   the   place  of   suit, 

tract  may  be  interpreted  in  the  light  of  Brown  v.  Browning,  3  New  Eng.  Rep. 

the  conversations  of  the  parties  making  (R.  I.)  384. 

it.    Jennings  v.  Whitehead  &  Atherton  To  the  enforcement  of  a  contract  taint- 
Machine  Co.,  138  Mass.  594.  ed  with  illegalitv  the  court  will  not  lend 

1.  Shepp.  Touchst.  370;  Lord  Kenyon  its  sanction.     Morton  v.  Timken,  48  N. 

once  said  that  he  would  not  sit  to  take  an  J.  L.  87. 
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be  illegal  because  an  offence  is  contemplated  as  jts  ulterior  result 
or  because  it  invites  to  the  commission  of  crime.* 

44.  Injiury  to  Third  Persons. — An  agreement  will  generally  be  illcr 
gal  though  the  matter  of  it  may  not  be  an  indictable  offence,  and 
though  tne  formation  of  it  may  not  amount  to  the  offence  of  con- 
spiracy if  it  contemplates  any  civil  injury  to  third  persons.  An 
agreement  to  divide  the  profits  of  a  fraudulent  scheme,  or  to  carry 
out  some  object  in  itself  not  unlawful,  by  means  of  an  apparent 
trespass,  breach  of  contract,  or  breach  of  trust,  is  unlawful  and 
void;^ 

46.  Fraud  upon  Creditors. — Where  there  is  an  arrangement  be- 
tween a  debtor  and  the  general  body  of  his  creditors,  but  in  order 
to  procure  the  consent  of  some  particular  creditor  or  for  some  other 
reason  the  debtor  or  any  person  on  his  behalf  secretly  promises 
that  creditor  some  advantage  over  the  rest,  all  such  secret  agree- 
ments are  void.*  Securities  given  in  pursuance  of  them  may  be 
set  aside  and  nioney  paid  under  them  ordered  to  be  repaid.*  The 
.  other  creditors  who  know  nothing  of  the  fraud,  and  enter  into  the 
arrangement*  on  the  assumption  "  that  they  are  contracting  on 
terms  of  equality  to  each  and  all,"  are  under  such  circumstances 
not  bound  by  any  release  they  give.* 

A  bill  in  equity  will  not  be  maintained  commit  a  simple  breach  of  contract  is  not 

to  cancel  a  contract  on  the  ground  of  ille-  a  conspiracy. 

gality,  unless  it  offers  to   pay    what  is  8.  Clarke  ».  White.  I2  Pet,  (U.  S.)  178, 

justly  due.     Dean  v,  Robertson,  i  South.  199;    Bliss  v,  Matteson,   45   N.    Y.  23; 

Rep.  (Miss.)  159.  Lawrence  v,  Clark.  36  N.  Y.  128;  Trum- 

1.  An  agreement  to  pay  money  to  A.'s  bull  v,  Tilton.  21  N.  H.   128;  Wion  v, 

executors  if  A.  commits  suicide  would  be  Thomas.  55  N.  H.  294;  0*Shea  v.  Collier, 

void.     Per  Bramwell,  L.  R.,  5  C.  P.  D.  etc.,  Co..  42  Mo.  397;  Case  v,  Gerrish.  15. 

307.    No  right  of  action  can  arise  for  work  Pick.  (Mass.)   49;    Lothrop   v.  King.  8 

done  in  printing  a  criminal  libel.     Pop-  Cush.  (Mass.)  382;  Sternberg  v.  Bowman, 

lett  V.  Stockdale,  I  R.  &  M.  337.     So  an  103    Mass.    325;    Harvey    v.  Hunt,    119^ 

agreement  to  reprint  a  literary  work  in  Mass.  279;    Patterson  v.  Boehm,  4  Pa. 

viotat ion  of  a  copyright  secured  to  a  third  St.  507;  Stuart  v.  Blum.  28  Pa.  St.  325: 

eirson   is  void.     Nichols  v.  Ruggles,  3  Lee  v.  Sellers,  81*  Pa.  St.  473:  Smith  v. 

ay  (Conn.),  145.  Owens.  21  Cat.  11;  Feldman  v.  Gamble, 

S.   Fuller  v.  Dame,  18   Pick.  (Mass.)  26  N.  J.  Eq.  494:  Huckins  v.  Hunt,  138 

472;  Ricez'.  Wood,  113  Mass.  133;  Spinks  Mass.  366.     Where  a  composition  ai^ree- 

V.  Davis,  32  Miss.  152;   Glenn  v.  Mat-  me nt  was  made,  by  the  terms  of  which  the 

thews,  44  Tex.  400;  Jackson  v,  Ludeling,  debtor  was  to  give  hisnotesforapercent- 

21  Wall.  (U.  S.)  616;  Oscanyon  v.  Arms  age  of  his  indebtedness,  and  he  afterwards 

Co.,   103  U.  S.  261;   Foote  V.  Emerson,  voluntarily  gave  to  one  of  his  debtors, 

10  Vt.  338;  Guernsey  v.  Cook,  120  Mass.  party  to  the  composition  agreement,  notes 

501;  Noel  t'.  Drake,  28  Kan.  265;  Wood-  for  the  balance  of  his  claim,  which  by  their 

ruff  v.  Wentworth,  133  Mass.  309;  Forbes  terms  would  mature  before  the  composi- 

V,    McDonald,    54    Cal.    98.      Compare  tion  notes,  the  notes  last  given  were  held 

Barnes  v.  Brown,  80  N.  Y.  527.  void.     Way  v,  Langley,  15  Ohio  St.  392. 

An  agreement  to  commit  a  civil  injury  4.  McKuvan  v.  Sanderson,  15  Eq.  234; 

is  a  conspiracy  in  many  cases;  an  agree-  Crossley  v,  Moore,  40  N.  J.  L.  27;  Bean 

ment  to  commit  a  trespass  likely  to  lead  v.  Brookmire.  2  Dill.  (U.  S.  C.  C.)  108; 

to  a  breach  of  the  peace. — Reg.  v.  Row-  Bean  v.  Amsinck,  10  Blatchf.  (U.  S.  C. 

lands.  17  Q.  B.  671,  686, — or  to  commit  C.)  36i.(not  affected  as  to  the  general  rule 

a  civil  wrong  by  fraud  and  false  preten-  by  the  reversal  in  22  Wall.  395). 

ces, — Reg.  v.  Warburton,  L.  R.  i  C.  C.  6.  Dauglish  v.  Tennent,  L.  R.  2  Q.  B. 

R.  274;  compare  Reg.  V.  Aspinall,  2  Q.  B.  49,  54.     They   may   sue  for  and  recover 

D.57, — is  a  conspiracy;  an  agreement  to  the  full  amount  of  their  original  claims.. 
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*  46.  Dealings  by  Agent  against  9nty. — ^Where  a  man  is  emplc^ed 
as  agent  for  another  the  law  will  not  permit  him  to  act  for  himself 
in  the  same  matter.^ 

less  the  amount  received  under  the  com-  East,  372,  to  Howden  v.  Haigb,  11  A.  & 
position  agreement.  Partridge  v,  Messer,  E.  1033,  and  Bradshaw  v.  Bradshaw,  9  M. 
14  Gray  (Mass.).  180:  Kahn  V.  Gumberts,  &  W.  29."  A  composition  agreement 
9  Ind.  43p;  Woodruff  «/.  Saul,  70  Ga.  271.  which  one  creditor  is  induced  to  sign  by 
And  it  is  not  essential  to  the  right  of  ac-  the  promise  made  by  a  third  person, 
tion  that  the  creditor  should  first  return  without  the  knowledge  of  the  debtor  or 
the  money  he  has  received  nnder  the  com-  the  other  creditors,  to  pay  him  an  addi- 
position  agreement.  Cobb  v.  Tirrell,  137  tional  sum,  is  void.  Bank  v.  Hoeber, 
Mass.  143:  Hefter  v.  Cohn,  73  III.  296;  11  Mo.  App.  475.  A  compromised  with 
Stuart  V.  Blum,  28  Pa.  St.  225;  Bank  v.  his  creditors.  B,  a  creditor,  signed  the 
Hoeber,  8  Mo.  App.  171.  In  Bartlett  v.  compromise  agreement  at  C's  request, 
Blaine,  83  III.  25,  it  was  held  that  **  where  and  because  of  C*s  promise  to  pay  the 
a  party  induced  a  creditor  to  sign  a  com-  balance  of  B's  claim.  HeU^  a  frauduletit 
position  agreement,  whereby  he  accepted  arrangement,  which  precluded  B  from 
one  half  of  bis  claim  in  full  upon  the  recovering  against  C.  Clement's  Appenl, 
representations  of  his  debtor  that  no  per-  52  Conn.  404.  A  debtor  who  has  given  a 
son  bad  received  any  other  thing,  etc.,  fraudulent  preference  can  claim  no  bene- 
the  fact  that  the  debtor  had  given  his  note  fit  under  the  composition,  even  as  against 
for  $500  to  induce  another  creditor  to  the  creditor  to  whom  the  preference  has 
sign  the  same  agreement,  which  note  upon  been  given.  Higgins  v,  Pitt,  4  Ex.  310. 
suit  thereon  was  adjudged  void,  is  not  Contra,  Huckins  v.  Hunt,  138  Mass.  366. 
sufficient  to  avoid  the  contract  of  compo-  A  secret  agreement  by  a  creditor  to  witfa- 
sition,  as  it  worked  no  injury  to  the  cred-  draw  bis  opposition  to  a  bankrupt's 
itor.'*  discharge  or  to  a  composition  is  void. 
Where  the  preferred  creditor  becomes  Bankruptcy  Act  1867,  R.  S.  U.  S.  §  5131; 
surety  for  the  payment  of  the  com  position,  Marble  v.  Grant,  73  Me.  423;  Austin  v. 
and  the  real  consideration  for  this  is  the  Markham,  44  Ga.  161;  Wiggin  v.  Bush, 
debtor's  promise  to  pay  his  own  debt  in  12  Johns.  (N.  Y.)  305;  Payne  v.  Eden,  3 
full,  the  agreement  is  void.  Wood  v.  Caines  (N.  Y),  213;  Yeomans  v.  Chatter- 
Barker,  I  Eq.  139;  Baldwin  v.  Roseman,  ton,  9  Johns.  (N.  Y  )295;  Tuzbnry  v.  Mit- 
49  Conn.  105.  But  where  one  creditor  ler,  19  Johns.  (N.  Y.)  311;  Brucev.  Lee,  4 
is  induced  to  become  surety  for  an  instal-  Johns.  (N.  Y.)  410;  Rice  v.  Maxwell,  13 
ment  of  the  composition  by  an  agreement  S.  &  M.  (Miss.)  289;  Blasdetl  v.  Fowle, 
of  the  principal  debtor  to  indemnify  him.  120  Mass.  447;  Sharp  v.  Teese.  4  Halst. 
and  a  pledge  of  part  of  the  assets  for  that  (N.  J.)  352.  And  it  does  not  matcer 
pnrposie,  this  is  valid;  for  a  compounding  whether  it  Is  made  with  the  debtor  him- 
debtor  is  master  of  the  assets,  and  may  self  or  with  a  stranger.  Higgins  v,  Pitt, 
apply  them  as  he  will.  Ex  parte  Burrell,  4  Ex.  312;  Bell  v.  Leggett,  7  N.  Y.  176. 
1  Ch.  D.  537.  The  principle  of  these  Nor  whether  the  consideration  offered  to 
rules  was  stated  by  Erie,  J.,  in  Mallalieu  the  creditor  for  such  withdrawal  is  to 
V.  Hodgson,  16  Q.  B.  689:  '*  Each  creditor  come  out  of  the  debtor's  assets  or  noL 
consents  to  lose  part  of  his  debt  in  con-  Hall  v,  Dyson,  17  Q.  B.  785.  And  this 
sideration  that  the  others  do  the  same,  even  if  it  is  part  of  the  agreement  that 
aqd  each  creditor  may  be  considered  to  the  creditor  shall  not  prove  against  the 
stipulate  with  the  others  for  a  release  from  estate  at  ail.  McKewan  v.  Sanderson,  20 
them  to  the  debtor  in  consideration  of  the  Eq.  65.  If  a  debtor  executes  an  assign- 
reles^e  by  him.  Where  any  creditor  in  ment  of  his  estate  and  effects  for  the  ben- 
fraud  of  the  agreement  to  accept  the  com-  efit  of  all  his  creditors  upon  a  secret 
position  stipulates  for  a  preference  to  him-  agreement  with  the  trustees  that  part  of 
self,  his  stipulation  is  altogether  void:  the  assets  is  to  be  returned  to  him,  this 
not  only  can  he  take  no  advantage  from  agreement  is  void.  Blacklock  v.  Dobie, 
it,  but  he  is  also  to  lose  the  benefit  of  the  x  C.  P.  D.  265. 

composition.     Howden  v,  Hatgh,  11  A.  .      1.  On  this  subject  see  article  on  Agency. 

&  £.  1033;  Doughty  V.  Savage.  28  Conn.  Pollock,  243,  y9,  to  247.     An  agreemont 

146;  Huntington  v,  Clark,  39  Conn.  540,  between  a  director  of  a  corporation  and 

554.      The  requirement  of    good    faith  a  third  party,  whereby  the  former  is  to 

among  the  creditors  and  the  preventing  use  his  vote  and  influence  to  the  disad- 

of  gain   by  agreements  for  preferences  vantage  of  the  corporation,  will  not  ;be 

have  been  uniformly   maintained   by   a  enforced.    Attaway  v.  Third  Nat.  Bank.  5 

series  of  cases,  from  Leicester  v.  Rose,  4  S.W.Rep.(Mo.)  16;  s.c.,io  WesLRep.4l2. 
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CONTRACT,       Contraoti  Contrary  to  Statato. 


47.  Fraud  on  Karital  Bights. — Where  parties  who  are  about  to  be 
married  clandestinely  convey  away  their  property  so  as  to  defeat 
the  marital  rights  and  secure  to  themselves  the  separate  use  of  it^ 
it  is  a  fraud,  and  the  injured  party  is  entitled  to  relief.* 

48.  Prohibited  Marriages. — Marriage  within  the  prohibited  de- 
grees of  kindred  and  affinity  are  contracts  contrary  to  positive 
law.*-* 

49.  Contrary  to  Statute. — Where  a  transaction  is  forbidden  by 
statute,  it  is  void;  the  grounds  of  the  proposition  are  immaterial.' 
The  imposition  of  a  penalty  by  the  legislature  on  any  specific  act 
or  omission  \s  prima  jacU  equivalent  to  an  express  prohibition.* 


1.  See  article  on    Marriage,  Pollock, 

■247.  r»  lo  249- 

2.  See  article  on  Marriage,  Pollock, 
249(4).  10251  (5). 

8.  Bank  v.  Owens,  2  Pet.  (U.  S.)  527, 
539:  Holt  V.  Green,  73  Pa.  St.  198; 
White  V.  Buss,  3  Cush.  (Mass.)  448; 
•Greenoui^h  v  Balch,  7  Me.  461;  Rossman 
V,  McFarland,  9  Ohio  St.  369.  379;  Down- 
ing V.  Ringer,  7  Mo.  585;  Hill  v.  Spear, 
50  N.  H.  253,  277;  Melchoir  V.  McCarty, 
31  Wis.  252;  Penn  v.  Bornman,  102  111. 
523,  530;  Marshall  v,  Cowles,  48  Ark. 
362;  Lilley  V.  Rankin,  56  L.  J.  R.  (Q.  B. 
D.)  248;  Mellis  V,  Shirley  Local  Board, 
16  Q.  B.  D.  446;  Smith  v.  State,  2  South. 
Rep.  (Ala.)  629. 

One  who  makes  a  sale  without  comply- 
ing with  the  provisions  of  an  act  cannot 
recover  in  an  action  on  a  note  given  for 
■the  price  of  the  good^.  Campbell  v.  Se- 
gars,  I  South.  Rep.  Ala.  714. 

A  contract  between  manufacturers  of 
bitters  containing  intoxicating  liquor  and 
a  licensed  liquor-dealer,  whereby  the  lat- 
ter is  supplied  with  the  bitters,  which  he 
sells  with  a  warranty  that  they  may  be 
-sold  without  license,  is  void  as  con- 
•trary  to  public  policy,  the  license  act  pro- 
hibiting the  sale  of  such  liquors  without 
41  license.  O*  Bryan  v,  Fitzpatrick,  3  S. 
W.  Rep.  (Ark  )  527. 

A.  subscribed  for  stock  in  a  corpora- 
tion, on  which  he  paid  nothing  in  money, 
but,  being  assessed  on  the  subscription, 
gave  his  note  for  the  amount,  and  there- 
upon a  certificate  of  stock  was  issued  to 
him.  to  be  held  by  the  company  until  he 
paid  the  note.  Held^  the  note  was  not  void 
as  against  public  policy,  under  a  consti- 
tutional provision  that  no  corporation 
shall  issue  stock  except  for  money  paid, 
•etc. ;  for  if  it  be  conceded  that  the  certifi- 
•cate  was  improperly  issued  before  actual 
payment  of  any  money,  still  that  fact  does 
not  render  the  note  void.  Pac.  Trust  Co. 
3j.  Dorsey,  13  Pac.  Rep.  (Cal.)  148. 

See  also,  in  general,  McGregor  v, 
£)onelly,  67  Cal.  149;   Turn  bull  v,  Farns- 


worth,  I  Wash.  Ter.  444:  Macintosh  v. 
Renton,  2  Wash.  C.  C.  121;  Comley  v. 
Sims,  71  Ga.  161. 

4.  Bloom  V.  Richards,  2  Ohio  St.  387, 
395;  Pennsylvania  Co.  v.  Wentz,  37  Ohio 
St.  333.  338;  Cowington  v.  Threadgill.  88 
N.  Car.  186;  Roby  v.  West,  4  N.  H.  285; 
Brackett  v.  Hoyt,  29  N.  H.  264;  El  kins 
V.  Parkhurst,  17  Vt.  105;  Bancroft  r. 
Dumas,  21  Vt.  456;  Clarke  v.  Insurance 
Co.,  I  Story  (U.  S.),  109,  122;  Dillon  v. 
Allen,  46  Iowa.  299;  Gregory  v,  Wilson, 
36  N.  J.  L.  315;  Woods  V.  Armstrong, 
54  Ala.  150;  Durgin  v.  Dyer,  68  Me.  143; 
Funk  V.  Gallivan,  49  Conn.  127;  Swann 
V.  Swann,  21  Fed.  Rep.  299;  McConnell 
V,  Kitchens,  20  S.  Car.  430;  Bensley  v. 
Bignold,  5  B.  &  Aid.  335;  Cope  v.  Row- 
lands,2  M.  &  W.  149, 157.  C^/nr/ar? Cham- 
bers V.  Manchester  &  Milford  R.  Co.,  5  B. 
&  S.  588;  Re  Cork  &  Loughal  R.  Co., 
4  Ch.  748,  758;  Ex  parte  Neilson,  3  D.  M. 
G.  556,  566;  Bank  v.  Stegall,  41  Miss. 
142,  183.  The  absence  of  a  penalty  will 
not  prevent  the  court  from  giving  effect 
to  a  substantive  prohibition.  Sussex 
Peerage  Co.,  11  CI.  «  F.  148-9;  Melchoir 
V.  McCarty,  31  Wis.  252.  What  the  law 
forbids  to  be  done  directly  cannot  be 
made  lawful  by  being  done  indirectly. 
Booth  V,  Bank  of  England,  7  CI.  &  F. 
509,  540;  Bank  of  England  v.  Anderson, 
2  Keen,  528;  3  Bing.  N.  C.  589;  Bank  of 
U.  S.  V.  Owens,  2  Pet.  (U.  S.)  527;  Clarke 
V.  Lincoln  Lumber  Co.,  59  Wis.  655; 
Workingmen*s  Bkg.  Assn.  v.  Rautenberg, 
103  111.  460.  When  conditions  are  pre- 
scribed by  statute  for  the  conduct  of  any 
particular  business  or  profession,  and 
such  conditions  are  not  observed*  agree- 
ments made  in  the  course  of  such  business 
or  profession  are  void  if  it  appears  by 
the  context  that  the  object  of  the  legisla^ 
ture  in  imposing  the  condition  was  the 
maintenance  of  public  order  or  safety,  or 
the  protection  of  the  persons  dealing  with 
those  on  whom  the  condition  is  imposed. 
Miller  v.  Post,i  Allen  (Mass.),  434;  Smith 
V,  Arnold,  106   Mass.  269;    Prescott  v. 
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Wagering  CoBtraoti.        *             CONTRACT.  Wagering  Contra«ti. 

50.  Wagering  Contracts. — In  this  country  generally  all  wagering 
contracts  are  .held  to  be  illegal  and  void,  as  against  public  policy.^ 

Battersby,  119  Mass.  285;  Woods  v.  Arm-  A  contract  to  ship  goods  from  one  port 

strong,  54  Ala.  150;  Buxton  v,  Hamblen,  of  the  United  States  to  another  in  a  for- 

32  Me.   448;  Dolson   v,    Hope,   7    Kan.  eign   bottom  being  illegal,  does  not,  as 

161;  Lewis  V,  Welch,  14  N.  H.  294;  Solo-  between  the  parties,  become  legal  because 

mon  V.  Dreschler,  4  Minn.  278;  Griffith  the  United  States  has  remitted  the  for- 

7'.  Wells,  3  Denio  (N.  Y.),  226:  Johnson  feiture.     Petrel  Guano  Co.  v,  Jarnette, 

V,  Hulings,  103  Pa.  St.  498:  McConnell  25  Fed.  Rep.  675. 

V.  ICilchens,2oS.  C.  430;  Ritchie  v.  Smith,  1.  Irwin  v,  Williar,  no  U.  S.  499.  510; 
6  C.  B.  462;  Hamilton  v.  Grainger,  5  H.  Rice  v.  Gist,  i  Strobh.  L.  (S.  Car.)  82; 
&.  N.  40;  Taylor  v.  Crowland  Gas  Co.,  Winchester  v.    Nutter,    52    N.    H.   507; 
10  Ex.  293.  Compare  Leman  v.  Houseley,  Edgell   v,   McLaughlin,  6  Whart.   (Pa.) 
L.  R.  10  Q.  B.  66;  Ferguson  z/.  Norman,  5  176;   Collamer  z/.  Day,  2  Vt.  144;  Love 
Bing.  N.  C.  76:  Stevens  v.  Gourley,  7  C.  v.  Harvey,  114  Mass.  80.     See  article  on 
B.  N.  S.  99;  Benton  v.  Piggott,  L.  R.  Wagers  and  Gaming. 
TO  Q.  B.  86.  Are  valid  if  no  specific  pen-  If  money  is  lent  with  the  mere  knowl- 
alty  is  attached  to  the  specific  transaction,  edge  or  belief  on  the  part  of  the  lender 
and  if  it  appears  that  the  condition  was  that  it  is  to  be  used  for  gambling  pur- 
imposed  for  merely  administrative  pur-  poses,  and  without  any  participation  on 
poses,  e.g.,  the  convenient  collection  of  his  part  in  the  illegal  act,  an  action  can 
4he  revenue.     Larned    v.  Andrews.  106  be  maintained  for  its  recovery;  and  even 
Mass.  435;  Corning  v,  Abbott,  54  N.  H.  if  the  lender  participates  in  the  purposes 
469;     Aiken    v.    Blaisdell,   41   Vt.   655;  of  the  borrower,   he   may  recover    the 
Pangborn  v.    Westlake,    36   Iowa,    546;  money  of  the  borrower,  if  demanded  be- 
Ruckman  v.  Bergholz.  37  N.  J.  L.  437;  fore  it  has  been  actually  used.     Tyler  v. 
Strong  r.  Darling,  9  Ohio,  201;  Favor  v.  Carlisle,  9  Atl.  Rep.  (Me.)  356;  s.  c,  11 
Philbrick,  7  N.  H.  326,  340;   Lindsey  v.  East.  Rep.  242;  35  Alb.  L.  Jour.  504. 
Rutherford,  17  B.  Mon.  (Ky.)  245;  Man-  An  agreement  in  form  of  an  executory 
delbaum  v.  Gregovitch,  17  Nev.  87;  Nie-  contract  for  the   purchase  and  sale  of 
tneyer  v.  Wright,  75   Va.  239.     Contra^  property,  but  upon  an  understanding  be- 
Holt  V.  Green,  73  Pa.  St.  198.     Compare  tween  the  parties  when  the  contract  is 
Rahterv.  Bank,  92  Pa.  St.  393.  "We  have  made  that  the  property  is  not  to  be  de- 
<:oncluded,before  the  rule  can  be  applied  in  livered,  but  that  one  will   pay  and  the 
any  case  of  a  statute  prohibiting  or  en-  other  receive  the  difference  between  the 
joining  things  to  be  done,  with  a  prohibi-  contract  price  and  the  market  price  at 
lion  and  a  penalty  or  a  penalty  only  for  the  date  of  performance,  is  a  mere  wager, 
doing  a  thing  which  it  forbids,  that  the  and  void.     Irwin   v.  Williar,  no  U.  S. 
statute  must  be  examined  as  a  whole  to  499;  Sawyer  v,  Taggart,  14  Bush  <Ky.), 
find  out  whether  or  not  the  makers  of  it  727;  Gregory  v.  Wendell,  39  Mich.  337; 
meant  that  a  contract  in  contravention  of  North  v.  Phillips,  89  Pa.  St.  250;  Kirk- 
it  should  be  void,  or  that  it  was  not  to  be  patrick  v.  Bonsall,  72  Pa.  St.  155;  Bruce's 
«o.     Harris  v.  Runnels,  12  How.  (U.  S.)  App.,  55  Pa.  St.  294;  Thompson's  Estate, 
79,    84;    Pratt  V.  Short.    79   N.  Y.  437;  15  Phila.  (Pa.)  532;  Pickering  v.  Case,  79 
Bailey  v.  Harris.  12  Q.  B.  905;  Smith  v.  111.  328;  Lyon  v.  Culbertson,  83  III.  33, 
Mawhood,  14  M.  &  W.  452;    Smith  v.  38;    Cobb  v.  Prell(C.  C.  U.  S.  D.  Kan.) 
Lindo,  4  C.  B.  N.  S.  395.     Where  a  stal-  15    Fed.   Rep.  774;  Ex  parte  Young,  6 
ute  forbids  an  agreement,  but  says  that  if  Biss.  (U.  S.  C.  C.)  53;   In   re  Green,    7 
made  it  shall  not  be  void,  then  if  made  it  Biss.    (U.   S.    C.    C.)  338;    Rudolph    v, 
is  a  contract  which  the  court  must  enforce.  Winters,  7  Neb.  125;  Bigelow  v.  Bene- 
.McMahon     v,    Borden,    39  Conn.    316;  diet,  70  N.  Y.  202;  Rumsey  z'.  Berry,  65 
Viningv.  Bricker,  14  Ohio  St.  331;  Pang-  Me.  570;  Barnard  v.  Backhaus,  52  Wis. 
born  V.  Westlake,  36  Iowa,  546;  Lewis  593;    Lowry   v.    Dillman,   59  Wis.   197; 
V.    Bright,  4  E.  &  B.  917.     Where  no  Flagg    v.    Baldwin.    38   N.   J.   Eq.  219; 
penalty  is  imposed  and  the  intention  of  Hawley  v,  Bibb,  69  Ala.  52;    Lowe  v. 
the  legislature  appears  to  be  simply  that  Young,   59   Iowa,  364;    Lyons   Bank  v. 
the  agreement  is  not  to  be  enforced  there,  O.  Packing  Co.,  66  Iowa,  41;   Melchert 
neither  the  agreement  itself  nor  the  per-  v.  Telegraph   Co.,  3   McCrary  (U.  S.), 
formance  of  it  is  to  be  treated  as  unlaw-  521;   Cunningham  v.  Bank,  71  Ga.  400; 
ful  for  any  other  purpose.     Chapman  v.  Seeligson  v,  Lewis.  65   Tex.  215;  s.  c. 
County  of  Douglass,  107  U.  S.  348,  356;  57  Am.  Rep.  593;  Mut.  Life  Ins.  Co.  of 
Johnson  v.  Meeker,  i  Wis.  436.  N.  Y.  v.  Watson,  2  Railway  &  Corp.  L. 
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Future  illicit  cohabitation  is  an  unlawful  consideration,  and  an 
agreement  founded  on  it  is  void.^     No  enforceable  right  can  be 

J.  (U.  S.  C.  Ct.  of  Ga.)  6;  Beadles  v.  intention  of  delivering  or  accepting,  and 
McEIrath,  3  S.  W.  Rep.  (Ky.)  152;  Hei-  the  burden  of  proof  is  on  the  party  alleging 
man  v,  Hardie  &  Co.,  12  C.  of  Sess.  Cas.  the  illegality.  Conner  v.  Robertson,  37 
(Sc.)  406;  Crawford  v,  Spencer,  4  S.  W,  La.  Ann.  814;  s.  c,  55  Am.  Rep.  521.  In 
Rep. '(Mo.)  713:  Crawford  v.  Harlow,  10  an  action  on  a  promissory  note,  de- 
West.  Rep.  (Mo.)  78;  Cockrell  v.  Thomp-  fendant  pleaded  that  the  note  was  given 
son,  85  Mo.  510.  for  a  stock-gambling  debt,  and  was  void. 

A  bond  given  for  differences  in  stock-  It  appeared  that  he  ordered  the  purchase 

gamblins»  transactions  is  not   "utterly  and  sale  of  stocks  through  a  Chicago 

void  and  of  no  effect*'  even  in  the  hands  broker;  that  he  did  not  intend  an  actual 

of  an  innocent  holder  for  value,  but  the  purchase  or  sale,  but  only  to  speculate  on 

consideration  is  void.     Griffiths  v.  Sears,  a  future  rise  or  fall.     It  did  not  appear, 

112  Pa.  St.  $23.  however,  that  a  purchase  and  sale  were 

Under  a  statute  giving  a  right  to  re-  not  in  effect  made  by  the  broker.     The 

cover  money  paid  upon  gambling  and  court,  upon  this  evidence,  peremptorily 

wagering  contracts,  a  recovery  may  be  instracted  the  jury  to  find  for  plamtiff, 

had  for  money  paid  in  the  settlement  of  as  it  appeared  that  there  was  a  gambling 

dealings  in  ** grain   futures."    Dunn  v.  intent  on  one  side  only,  and  it  is  well 

Bell,  24  Repr.  (Tenn.)  2o;  s.  c,  4  S.  W.  settled  that  where  such  intent  exists  only 

Rep.  41;  McGrew  v.  City  Prod.  Ex.,  4  on  one  side,  and  the  other  party  inten(& 

S.  W.  Rep.  (Tenn.)  38.  an    actual    purchase    or  sale,   then  the 

If  either  party  intends  bona  fide  to  per*  transaction  is  valid;  and  from  the  intent 

form  the  agreement  the  intention  of  the  and  belief  of  one  party,  it  is  not  fair  to 

other  to  settle  by  a  payment  of  differences  presume  a  like  intent  or  belief  as  to  the 

will  not  make  it  void  as  a  wager.  Sawyer  other.     Bangs  v,  Homick,  30  Fed.  Rep. 

V,  Taggart,  14  Bush  (Ky.),  727;    Pixley  97. 

V.    Boynton,   79    III.   351;    Gregory    v,  1.  Walker  r.   Gregory,   36  Alfc.   180; 

Wendell,   40    Mich.   432;    Lehmann    v,  Wallace  v.  Rappleye,  103  111.  339,  249; 

Strassburger,  2  Wood  (U.  S.),  554;  Clarke  Wilson  ».   Ensworth,   85   Ind.    399.    A 

V,  Foss,  7  Biss.  (U.  S.)  540;  Williams  v.  promise  of  marriage  made  in  considera- 

Carr,  80  N.  Car.  294;  Murray  v,  Ochll-  tion  of  the  promisee's  surrendering  her 

tree,   59  Iowa,   435;  Williams  v.  Tiede-  person  to  the  promisor  is  void.     Baldy 

man.  6  Mo.  App.  269;  Wall  z/.  Schneider,  v.  Stratton,    11    Pa.  St.  316;  Hanks  v. 

59  Wis.  352;    Barttett  v.  Smith,  4  Mc-  Naglee,  54  Cal.  57;  Boigneres  v.  Boulon, 

Crary  (U.  S.),  388.   A  stockbroker  agreed  54  Cal.    146;    Goodall    v.   Thnrman.    i 

to  buy  and  sell  stocks  for  A.  as  ordered  Head  (Tenn),  209. 

without  a  margin,  and  that  A.  should  be  An  agreement  in  consideration  of  past 

liable  for  differences  only.     Held^  not  a  cohabitation  is  binding  if  undersea!.  Gray 

wagering  contract,  and  that  A.  was  liable  v,  Mathias,  5  Ves.  286;  Brown  v.  Kinsey, 

on  a  note  for  the  differences.     Earl  v.  81   N.  Car.  245.     If  not  under  seal  it  is 

Howell,  14  Abb.  N.  Cas.  (N.  Y.)  474.  without    consideration.       Beaumont    v. 

Under  the  Illinois  statutes,  a  simple  Reeve.  8  Q.  B.  483;  Singleton  t/.  Bremar, 

option,  reserved  by  the  seller  to  himself.  Harper    (S.     Car.),    201;     Dre«nan    v. 

as  to  time  of  delivery  of  property  with  Douglas,  102  III.  341.     Contra^  Shenk  v, 

certain  limits,  and  the  settlement  of  dif-  Mingle.  13  S.  &  R.  (Pa.),  99;  Benyon  v. 

ferences  upon  such  a  contract,  does  not  Nettleford,  3  Mac.  &  G.  94,  100;  Kaye  v. 

render  the  contract  void  as  a  gambling  Moore,    i   Sim.   &  St.    64;     Walker   v. 

transaction.     Ward  v.  Vosburgh,  31  Fed.  Perkins,  3  Burr.  1568;  Smyth  ?».  Griffin, 

Rep.  12.     An  agreement  to  share  in  the  13  Sim.  245;  Simpson  r.  Lord  Howden, 

profits  and  losses  resulting  from  the  sale  3  My.  &  Cr.  97,  102:  Ayerst  v.  Jenkins, 

of  stock  owned  by  one  of  the  parties  and  16   Eq.   275,    282;    Batty  r.    Chester,   5 

bought  by  him  through  a  broker  on  a  Beav.  103,  109.' 

margin,  held^  not  a  wager  contract  nor  an  Where  a  security  is  given  on  account 

illegal    stock-jobbing  contract.     Bullard  of  past  cohabitation,  and  the  illicit  con- 

V.  Smith,  139  Mass.  492.  nection   is  afterwards  resumed    and    is 

A   contract  for  the  sale  of  property  never  broken  off,  the  court  will  not  pre- 

which  the  vendor  does  not  possess,  to  be  sume  from  that  fact  alone  that  the  real 

-delivered  in  future,  is  not  illegal  unless  consideration  was  future  as  well  as  past, 

both  parties  understood  it  to  be  a  mere  nor  therefore  treat  the  deed  as  invalid. 

speculation  in  the  future  price  with  no  Gray  v,  Mathias,  5  Ves.  286;    HaU  tr. 
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&c^uired  by  a  blasphemous,  seditious,  or  indecent  publication; 
whether  in  words  or  writing,  or  by  any  contract  in  relation  thereto.^ 
The  sale  of  slaves  can  be  made  valid  only  by  positive  law,  and  no- 
right  of  action  arising  from  it  can  subsist  after  the  determination 
of  that  law/^ 

61.  Contraets  againtt  Public  Policy.— Certain  contracts  are  held  to 
be  void,  as  against  public  policy.*   Trading  with  an  enemy  without 


Palmer,  3  Ha.  532;  Vallance  v,  Blagden, 
26  Ch.  D.  353;  Brown  v.  Kinsey,  81  N. 
C.  245.  Ofmpart  Trovingcr  v.  McBurney, 
5  Cow.  (N.  Y.)  253.  It  was  thought  that 
in  some  cases  the  legal  personal  repre- 


Wood,  108  U.  S.  218:  Buckland  v.  Rice,. 
40  Ohio  St.  526;  Connell  v.  Reed,  128 
Mass.  477;  Siegert  v.  Abbott,  61  Md. 
276;  Laird  v.  Wilder,  9  Bush  (Ky.),  131; 
Palmer  v.   Harris,  60  Pa.  St.  156;   Sca- 


sentative  of  a  party  to  an  immoral  agree-  bury  v.  Grosvenor,  14  Blatchf.  (U.  S.  C. 

ment  might  have  it  set  aside  though  no  C.)  362. 

relief  would  have  been  given  to  the  party  Under  an  agreement  between  A  and 

himself  in  his  lifetime;  but  this  has  been  B,  a  publisher,  for  a  royalty  on  sales  of  a 

pronounced  **  erroneous  and  contrary  to  book  to  which  A  was  to  contribute  facts, 

law."     Ayerst   v,  Jenkins,  16   £q.  275,  the   publication  of  a  book  which  was  a" 

281,  284;  Marksbury  v,  Taylor,  10  Bush  fraud  on  the  public  will  not  prevent  a 

(Ky.),  519;  Denton  v.  English,  2  Nott  &  recovery  for  the  royalty  reserved  by  the 

McC.  (S.  Car.)  581;  Fletcher  v.  Watson,  contract.     James   v.   Chambers,  18  Mo. 


7  Gratt.  (Va.)  i,  16;  White  v.  Hunter,  23 
N.  H.  128;  Bivans  v.  Jarnigan,  SQTenn. 
282;  Gisuf  V.  Neval,  81  Pa.  St.  354;  Hilt 
V.  Freeman,  73  Ala.  200.  The  doctrine 
of  immoral  consideration  applies  to  ex- 
ecutory agreements  only.  A  completed 
gift  cannot  be  set  aside  although  made 
on  an  immoral  consideration.  (See  cases 
last  cited.)  Where  parties  who  have  been 


App.  331. 

2.  I  Story  on  Conts.  (5th  Ed.)  647; 
Wainwright  v.  Bridges,  19  La.  Ann.  234; 
Rodriguez  v.  Bienvenu,  22  La.  Ann. 
300;  Osborn  v,  Nicholson,  i  Dill.  (U.  S. 
C.  C.)  219;  Buckner  v.  Street,  i  Dill.  (U. 
S.  C.  C.)  248;  Shorter  v.  Cobb,  39  Ga. 
285. 

Where  the  highest  court  of  a  State  so 


living  together  in  illicit  cohabitation  decides,  on  general  principles  of  public 
separate,  and  the  man  covenants  to  pay  policy  or  morality  the  supreme  court  of 
an  annuity  to  the  woman,  with  a.  proviso  the  United  States  has  no  power  of  review, 
that  the  annuity  shall  cease  or  the  deed  Palmer  v.  Marston,  14  Wall.  (U.  S.)  10. 
shall  be  void  if  the  parties  live  together  But  it  has  the  power  where  the  decision 
again,  the  covenant  is  valid  but  the  pro-  of  the  State  court  is  based  upon  a  con- 
viso  is  void.  Ex  parte  Naden,  9  Ch.  670.  stiiution  or  legislative  enactment  passed 
When  the  parties  are  realty  married  such  after  the  contract  was  made.  Delmas  v. 
a  proviso  is  usual  but  superflous,  for  the  Ins.  Co.,  14  Wall.  (U.  S.)  661.  The 
deed  is  in  any  case  avoided  by  the  parties  supreme  court  of  Louisiana  held  that 
afterwards  living  together.  Westmeath  contracts  for  the  sale  of  persons,  though 
%K  Westmeath,  i  Dow.  &  CI.  519;  Shethar  made  in  the  State  while  slavery  was  law- 
V.  Gregory,  2  Wend.  (N.  Y.)  422;  Wells  ful,  must  be  treated  as  void;  but  the 
V.  Stout,  9  Cal.  479,  498;  Chapman  v.  supreme  court  of  the  United  States  re- 
Gray,  8  Ga.  341,  349;  Carson  v.  Murray,  fused  to  adopt  this  view.  Boyce  v.Tabb. 
3  Paige  (N.  Y.),  483.  But  not  if  the  18  Wall.  (U.  S.;  546;  White  «/.  Hart,  13 
agreement  for  separation  itself  provides  Wall.  (U.  S.)  646;  Osborn  v,  Nicholson, 
to  the   contrary.     Walker  v.  Walker,  9  13  Wall.  (U.  SO654;  Roundtree  v.  Baker, 


WaU.  (U.  S.)  743;  Walker  v.  Beat,  3 
Cliff.  (U.  S:  C.  C.)  155;  Hitner's  App., 
54  Pa.  St.  no.  As  to  agreement  for 
separation,  see  articles  on  Husband  and 
Wife;  Marriage. 

L  The  question  in  these  cases  is  not 
simply  whether  the  publication  be  im- 
moral, but  whether  the  criminal  law  would 
punish  it  as  immoral.  Stockdale  v, 
Onwhyn,  5  B.  &  C.  173. 

A  trade  mark  intended  to  deceive  the 


52  III.  241;  Calhoun  v.  Calhoun,  2  S. 
Car.  283;  Taylor  v.  Mayhew,  ii  Heisk. 
(Tenn.)  596;  Bradford  v.  Jenkins,  41 
Miss.  328. 

8  On  meaning  of  public  policy  see 
Egerton  v.  Earl  Brownlow,  4  H.  L.  C. 
1-250.  "It  must  not  be  forgotten  that 
you  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is 
void  as  being  against  public  policy,  be- 
cause if  there  is  one  thing  which  more 


public  will  not  be  protected  by  a  court     than  another  public  policy  requires,  it  is 
of  equity.     Manhattan  Medicine  Co.  v.     that  men  of  full  age  and  competent  under- 
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a  license  is  illegal.^     An  agreement  to  contravene  the  laws  of  a 

standing  shall  have  the  utmost   liberty  is    void.      Johnson    v.    Hunt,    8 1    Ky. 

of  contracting,  and  that  their  contracts,  321. 

when  entered  into  freely  and  voluntarily,  A  contract  for  the  sale  of  domestic 

shall  be  held  sacred,  and  shall  be  enforced  sardines,  to  be   put  up  with  labels  rep- 

by  courts  of  justice.     Therefore  you  have  resenting  the  sardines  as  foreign   sar- 

chis  paramount  public  policy  to  consider  dines,  is  against  public  policy.     Mateme 

— that  you   are  not  lightly   to  interfere  v.  Horwitz,  lOi  N.  Y.  469. 

with  this  freedom  of  contract."    Sir  G.  Contract  founded'on  illegal  transaction, 

Jessel.  M.    R.,  in  Printing  &  Numerical  or  one  contrary  to  public  policy,  A<i!i/ void 

Registering  Co.  v,  Sampson,  19  Eq.  462,  in   Hinnen  v,   Newman,  Z2    Pac.  Rep. 


(Kan.)  144. 

A,  in  consideration  of  a  fixed  sum  paid 
to  him  by  B,  agreed  to  deliver  to  B  cer- 
tain deeds  for  real  estate,  and  also  to 
satisfy  certain  judgments,  one  in  favor 
of  C,  a  savings-bank,  and  another  in 
favor  of  D.     Held^  in  an  action  brought 


465- 

An  agreement  is  void  as  against  public 

policy  which  provides  that  one  who  is 

bound  to  give  his  best  judgment  upon  a 

question  in  which  parties  adversely  in- 

icresied  are  concerned,  and   who  does 

not   purport  to  be  the  agent  of  either, 

shall  be  paid  for  his  services  in  propor-  by  B  against  A  to  recover  for  usury  paid 

tion  to  the  amount  recovered  by  one  from  by  A  to  C  on  the  judgment  of  C.  that  the 

the  other.    Thomas  v.  Caulkett,  57  Mich,  court  would  not  look  for  usury  back  of 

392.  the  contract  between  A  and  B.     Held^ 

Contracts  made  during  the  lifetime  of  also,  that  as  no  fraud  had  been  practised 

a  testator^  and  fairly  obtained,  by  per-  upon  B,  he  could  not  retain  the  benefits 

sons   living  in  expectation  of  receiving  gained  by  the  contract  and  at  the  same 

'benefits  under  his  will,  to  divide  among  time  recover  the  money  paid  or  any  part 

them  any  such  benefits  after  his  death,  if  of  it,  as  to  do  this  he  must  restore  to  A 

amounting  to  agreements  to  use  undue  what  he  received  from  him.     Guilinger 


influence  upon  the  testator,  are  bad;  but 
they  are  good  if  amounting  to  agree- 
ments to  abstain  disinterestedly  from  in- 
terfering with  the  testator,  and  will  be 
upheld  where  there  is  mutuality  of  con- 
.sideration.  Higgins  v.  Hill,  56  L.  I.  N. 
S.  426. 


V.  Zahniser,    11    East.   Rep.   (Pa.)  376. 
See.  as  to  usurious  contracts,  Ormnnd  v. 
Hobart,  31  N.  W.  Rep.  (Minn.)  213.  Sec 
Usury. 
1.  Esposito  V,  Bowden,  7  E.  &  B.  763, 

779- 

*'  The  law  of  nations  as  judicially  de- 


The  liability  of  railroad  companies  for  clared  prohibits  all  intercourse  between 

injuries  caused  to  their  servants  by  the  citizens  of  the  two  belligerents  which  is 

carelessness  of  other  employees  who  are  inconsistent  with  the  state  of  war  between 

placed  in  authority  and  control  over  them  their  countries;  and  this  includes  any  act 

is  founded  upon  considerations  of  public  of  voluntary  submission  to  the  enemy  or 

policy,  and  it  is  not  competent  for  such  receiving  his  protection,  as  well  as  any 

companies   to  stipulate  with   their   em-  act  or  contract  which  tends  to  increase 

ployees  at  the  time,  and  as  part  of  their  his  resources,  and  every  kfnd  of  trading 

contract  of  employment,    that  such  lia-  or  commercial  dealing  or  intercourse. 


bility  shall  not  attach  to  them.  Railway 
Co.  V.  Spangler,  44  Ohio  St.  471. 

An  agreement  to  build  houses  on  a 
disused,  unconsecrated  burial-ground, 
necessitating  the  removal  of  some 
thousands  of  corpses,  which  removal 
would,  of  necessity,  involve  an  outrage  on 
public  decency,  and  amount  to  an  in- 
dictable ofifence,  is  illegal.  Gibbons  v. 
Chambers,  i  C  &  E.  577. 

A  contract  whereby  a  person  binds 
himself    expressly  for    a  valuable  con- 


whether  by  transmission  of  money  or 
goods  or  orders  for  the  delivery  of  either 
between  the  two  countries,  whether  di- 
rectly or  indirectly,  or  through  the  inter- 
vention of  third  persons  or  partnerships. 
or  by  insurances  upon  trade  with  or  by 
the  enemy."  Kershaw  v,  Kelsey,  100 
Mass.  561,  572-3;  Montgomerv  r.'U.  S.. 
15  Wall.  (U.  S.)  395;  Scholficldtf.  Eichel- 
berger,  7  Pet.  (U.  S.)  586;  U.  S.  v.  Gross- 
mayer,  9  Wall.  (U.  S.)  72:  Cappell  v. 
Hall,  7  Wall.  (U.  S.)542.  554;  The  Rapid. 


sideration  to  dispose  of  his  property  by  8  Cr.  (U.  S.)  155;  Perkins  v.  Rogers,  35 

will   in  a  particular  manner,  is  not  re-  Ind.  124;  Shaklett  v.  Polk,  %\  Miss.  378. 

pugnant  to  public  policy,  and  will  be  en-  391 ;   Rhodes  v.   Summerhill.    4   Heislc 

forced  alter  promisor's  decease.    Bolman  (Tenn.)  204;  Hill  v.  Baker,  32  Iowa,  302; 

V.  Overall,  2  South.  Rep.  (Ala.)  624.  Henner  v,   Gilman,   20  La.   Ann.   241: 

A  promise  by  A  to  pay  B  for  services  Phillips  v.    Hatch,  i   Dill.  (U.  S.)  571; 

to  be  rendered  in  procuring  a  wife  for  A  Habricht  v.  Alexander's  Ex'rs,  I  Woods 
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foreign  country  is  in  general  unlawful.^    An  agreement  whose 

object  is  to  induce  any  officer  of  the  state  to  act  partially  or 

corruptly  is  void  *    The  sale  of  offices  is  void,  as  being  against 

(U.  S.),  413,  I  Kent,  66.     The  particu-  354.     Compare  U.  S.  v.  Barker,  i  Paine 

lar  contracts  relating  to    real  estate  in  C    C.   150;  Haggard  v    Conkwright,  7 

Kershaw  V.  Kelsey,  100  Mass.  561,  and  ^ush  (Ky.).  16.     A  bill  drawn  by  an  alien 

Brown  v,  Gardner,  4  Lea  (Tenn.),  145,  enemy  upon  the  subject  or  citizen  of  the 

were  held  to  be  lawful.  adverse  country,  in  favor  of  a  neutrai. 

Contracts  made  during  the  late  civil  will,  if  no  illegal  use  of  it  be  intended, 
war  in  one  of  the  Confederate  Sutes  pay-  be  good  in  favor  of  the  neutral  againsf 
able  in  Confederate  money,  if  not  made  the  drawer,  and  against  the  drawee  if  hr 
for  the  purpose  of  giving  it  currency  or  become  acceptor.  Story  on  Bills,  §  104, 
otherwise  aiding  the  rebellion,  are  not  During  a  war,  foreign  or  civil,  an  action 
because  thus  payable  invalid.  Thorington  cannot  be  prosecuted  by  an  enemy  resid- 
V.  Smiih.  8  Wall.  (U.  S.)  i;  The  Confed-  ing  in  the  enemy's  territory,  but  must  be 
erate  Note  Case,  19  Wall.  (U.  S.)  548,  stayed  until  the  return  of  peace.  Ker- 
556;  Railroad  Co.  v.  King.  91  U.  S.  3;  shaw  v.  Kelsey,  100  Mass.  561,663;  Pcr- 
Rodes  V.  Patitto,  5  Bush  (Ky.),  271;  kins  v,  Rogers,  35  Ind. -124;  Bell  v 
Rivers  v.  Moss'  Assignee,  6  Bush  (Ky.),  Chapman,  10  Johns.  (N.  Y.)  183;  Whelaa 
600;  Rodgers  v,  Bass,  46  Tex.  505;  Naff  v.  Cook,  29  Md.  i;  Norris  v.  Doniphan, 
V.  Crawford,  i  Hetsk.  (Tenn.)  11 1;  Sherfy  4  Met.  (Ky.)  385;  Sanderson  v.  Morgan, 
V.  Argenbright,  i  Heisk.  (Tenn.)  128;  39  N.  Y.  231;  Lamar  v.  Micon,  112  U.  S. 
Forcbheimer  v.  Holly,  14  Fla.  239;  Whit-  452,  464.  But  if  sued  he  may  defend  in 
field  V.  Riddle,  52  Ala.  467;  Green  v.  the  form  in  which  he  is  assailed.  Mc* 
Sizer,  40  Miss.  530;  Young  v.  Mitchell,  Veigh  v,  U.  S.,  11  Wall.  (U.  S.)  259; 
33  Ark.  222.  dntra,  Denny  v.  Johnson,  Windsor  ».  McVeigh,  93  U.  S.  274^  277; 
26La.  Ann.  55.  As  to  revisory  power  of  Buford  v.  Speed,  11  Bush  (Ky.),  338; 
the  supreme  court  of  the  United  States  Seymour  z/.  Bailey,  66  III  288,  Haymond 
over  the  decision  of  a  State  court  on  this  v,  Camden,  22  W.  Va.  180. 
question,  see  Delmas  v,  Ins.  Co.,  14  1.  It  is  said  that  revenue  laws  are  ex- 
Wall.  (U.  S.)  661;  Duggerv.  Bocock,  104  cepted,  and  that  **  no  country  ever  takes 
U.  S.  596.  But  bonds  issued  for  the  notice  of  the  revenue  laws  of  another.  * 
purpose  of  supporting  the  war  levied  by  Lord  Mansfield  in  Holman  v.  Johnson^ 
the  Confederate  States  do  not  constitute  i  Cowp.  341.  See  Kohn  v,  Renaisance, 
a  lawful  consideration  for  a  promissory  5  La.  Ann.  25;  Ivey  v,  Lalland,  42  Miss, 
note,  although  they  were  used  as  a  cir-  444.  This  proposition  is  disapproved  by 
dilating  medium  in  the  common  and  most  modern  writers  as  being  contrary 
ordinary  business  transactions  of  the  peo-  to  reason  and  justice.  3  Kent  Comm. 
pie.  Hanauer  v.  Woodruff,  15  Wall.  (U.  263-266;  Wharton,  Conflict  of  Laws,  gg 
S.)  439.  An  agreement  even  at  the  pres-  484-5 ;  Westlake  Private  International 
ent  time  to  buy  and  sell  such  bonds  is  Law  (1880),  231,  238.  Where  an  alien 
void.    Branch  v.  Haas,  16  Fed.  Rep.  53.  and  an  American  citizen  were  engaged 

Where  a  bill  was  drawn  on  England  by  in  a  joint  enterprise  by  which  merchan- 
an  English  prisoner  in  a  hostile  country  disc  was  introduced  into  the  United  States 
it  was  held  to  be  a  lawful  contract,  and  in  violation  of  the  revenue  laws,  the  for- 
ty the  necessity  of  the  case  an  indorse-  mer  was  held  not  entitled  to  recover  hi» 
ment  10  an  alien  enemy  was  held  good,  share  of  the  proceeds  from  the  latter, 
so  that  he  might  sue  on  it  after  the  re-  Cambioso  v.  Maffitt,  2  Wash.  (C.  C.)  98. 
turn  of  peace.  Antoine  v.  Morshead,  6  S.  An  agreement  which  has  a  tendency 
Taunt  237.  But  a  bill  drawn  by  an  that  way  is  void.  Lucas  v.  Allen,  80  Ky. 
alien  enemy  on  a  domiciled  British  sub-  681;  Womackv.  Loran  (Ct.  App.  Ky.),  8 
ject  residing  in  the  enemy's  country  was  C.  L.  J.  332;  O'Hara  v.  Carpenter,  23 
held  to  give  no  right  of  action  even  after  Mich.  410;  Caton  v.  Stewart,  76  N.  Car. 
the  end  of  the  war,  for  this  is  a  direct  357.  An  agreement  to  pay  for  services 
trading  with  the  enemy  on  the  part  of  the  in  soliciting  and  procuring  the  discharge 
acceptor.  Willison  v,  Patteson,  7  Taunt,  of  one  drafted  into  the  army, — Bowman 
439;  Bilgery  v.  Branch,  19  Gratt.  (Va.)  v.  Coffroth,  59  Pa.  St.  10.  Compare 
393,  418;  Moon  V.  Foster,  19  Gratt.  (Va.)  0*Hara  v.  Carpenter,  23  Mich.  410, — or 
433t  »•;  Woods  V.  Wilder,  43  N.  Y.  164;  a  pardon  for  a  convict,  is  unlawful  and 
Tarleton  v.  Bank.  41  Ala.  722;  Williams  void.  Hatzfield  v.  Gulden,  7  Watts  (Pa.), 
w.  Bank,  2  Woods  (U.  S.  C.  C),  501;  152;  Wildey  v.  Collier,  7  Md.  273;  Krib- 
Lacy  V,   Sugarman,   12   Heisk.  (Tenn.)  ben  v,  Haycraft,   26  Mo.  396;  Stete  v, 
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Johnson,   52   Ind.    197,    205;  Haines  v.  6  Allen  (Mass. )» 157;  Bryan  v.  Reynolds. 

Lewis,  54  Iowa,  30X.     Contra,  Chad  wick  5  Wis.  200;  Usher  v.  McBratney,  3  Dill. 

V.  Knox»3iN.  H.  226;  Formby «/.  Pryor,  (U.  S.)  385;  Gil  v.  Davis,  12  La,  Ann. 

15  Ga.  258;  Bird  v.  Breedlove,  24  Ga.  219;   Clippenger  v.  Hepbaugb.^S  W.  & 

623:    Thompson    r.   Wharton,    7    Bush  S.    (Pa.)    315;    Powers    v.   Skinner,   34 

(Ky.).  563;  this  last  case  being  put  on  Vt.  274:  Wood  v.  McCann,  6  Dana  (Ky.). 

the  ground  that  the  conriction  was  by  a  366;  McBratney   v.  Chandler,   22    Kao. 

court  unauthorized  by  law.     A  contract  692.     An  agreement  among  parties  peti- 

by  a  city  to  pay  an  attorney  one  third  the'  tioning  for  the  improvement  of  a  street 

revenue  of  a  ferry  for  fifteen  years  (the  by  which  a  few  individuals  desirous  of 

annual  rental  of  the  ferry  being  about  causing  the  improvement  to   be   made 

$10,000),  in  consideration  of  his  protect*  procure  the  signatures  of  others  to  the 

ing  the  city's  title  to  some   river  lots,  petition  by  promising  to  pay  a  consider- 

worth  at  the  date  of  the  contract  about  ation  therefor,  is  contrary  to  public  policy. 

$150,  is  void  for  unreasonableness  in  the  Maguire  v.  Smock.  42  Ind.  i;  Howard 

amount  of  compensation,   and  as    evi*  v.  F.  I.  Church  of  Balto.,  18  Md.  451. 

dencing  an  utter  disregard  on  the  part  of  Compare    Makemson    v.    Kauffman,    35 

the  municipal  board  of  their  duty  to  the  Ohio  St.    444.   455.     An  agreement   to 

public.     Waterbury  v.  City  of  Laredo,  5  prosecute  a  claim   before  Congress   by 

S.  W.  Rep.  (Tex.)  81.  means  of  personal  influence  and  solicita- 

An  agreement  for  compensation   for  tions  of  the  kind  known  as  '*  lobby  ser- 

procurmg  by  personal  influence  a  con-  vice'*  has  been  held  void.  Trist  v.  Child, 

tract  from  the  government,  our  own  or  21  Wall.  (U.  S.)  441. 
that  of  another  country,  is  against  public        "A  promise  to  pay  money  to    one 

pohcy,  and  void.     Tool  Co.  ?/.  Norris,  2  through  whose  land  a  road  has  been  laid 

Wall.  (U.  S.)  45;  Oscanyon  ?/.  ArmsCo.,  out  for  withdrawing  his  opposition  to 

103  U.  S.  261:  Ashbumer  v.  Parrish,  81  opening  it   is  a  valid  consideration,  on 

Pa.  St.   52;  Dist.  Winpenny  v.  French,  which  an    action    may    be    sustained." 

18    Ohio    St.    469.      Contra,    Lyon    v.  Weeks  v,    Lippencott,   42   Pa.    St.  474. 

Mitchell,  36  N.  Y.  235;  Cummins  t^.  Bar-  Contra,  Smith  v.  Applegate,  3  Zabr.  (N. 

kalow,  I  Abb.  App.  Dec.  479;  Elkhart  J.)  352.     And  see  Ping^ry  v.  Washburn, 

Co.   Lodge  V,  Crary,  98  Ind.  238;  s.  c,  I  Aiken  (Vt.),  264.     A  contract  by  which 

49  Am.  Rep.  746.  the  directors  of  a  railroad  company  agree 

The  plaintiff,  who,  by  reason  of  having  not  to  establish  a  station  or  freight  depot 
purchased,  en  closed,  and  cultivated  a  tract  within  a  certain  distance  of  a  point  on 
of  land  within  the  limits  of  the  Hot  its  line  is  against  public  policy  and  un- 
Springs  reservation,  had  an  equitable  lawful.  Williamson  v.  Railroad  Co.,  53 
claim  to  a  patent  likely  to  be  recognized  Iowa,  126;  Railroad  Co.  v.  Ryan,  it 
by  the  United  States,  executed  a  deed  of  Kan.  602;  Railroad  Co.  v,  Mathers,  71 
conveyance  of  a  subtract  to  the  defend-  111.  592;  s.  c,  104  111.  257;  Marsh  v. 
ant,  who  had  occupied  and  built  on  it  Railway  Co.,  64  111.  414:  Railroad  Co. 
with  the  plaintiff's  permission;  the  de-  v,  Taylor,  6  Col.  i.  And  so  also  is- an 
fendant  at  the  same  time  executing  an  agreement  in  consideration  of  money  or 
agreement  to  reconvey  an  undivided  half  property  paid  or  given  to  a  shareholder 
of  the  subtract  to  the  plaintiff  within  or  director  to  procure  the  establishment 
thirty  days  after  the  title  should  be  ac-  of  a  station  at  a  particular  place.  Fuller 
quired  by  the  United  States.  The  deed  v.  Dame,  18  Pick.  (Mass.)  472;  Bestof 
and  agreement  were  executed  in  settle-  v,  Wathen.  60  111.  138.  Compart  Rail- 
ment  of  certain  controversies  between  road  Co.  7'.  Seeley,  45  Mo.  212.  A  coo- 
the  parties,  and  it  was  agreed  that  the  tract  by  a  railroad  company  to  locate 
plaintiff  should  •  furnish  the  evidence  and  maintain  a  depot  at  a  certain  point 
necessary  to  enable  the  defendant  to  is  not  against  public  policy,  if  the  con- 
obtain  the  title  from  the  United  States,  panydoes  not  restrict  itself  from  locating 
This  the  plaintiff  did.  I/eld^  in  a  suit  to  a  depot  elsewhere.  Louisville,  etc.,  R. 
compel  specific  performance  of  agree-  Co.  z/.  Sumner,  106  Ind.  55;  s.c,,  55  Am. 
ment  to  reconvey,  that  there  was  neither  Rep.  719.  And  a  promise  by  the  rail- 
want  nor  illegality  of  consideration,  and  way  company  for  a  benefit  conferred 
that  plaintiff  was  entitled  to  a  decree,  upon  it  to  build  its  line  to  or*  through  a 
Gaines  v.  Molen,  30  Fed.  Rep.  27.  particular  point  is  not  per  se  unlawful. 

An  agreement  which  contemplates  the  Band  v.  Hendrie,  49  Iowa,  402;  Berry- 
use  of  underhand  means  to  influence  man  v.  Trustees,  14  Bush  (Ky.),  7S$; 
Jegislation  is  void.  Marshall  v.  B.  &  O.  .Railroad  Co.  v,  Ralston  (S.  C.  Cooi. 
.R.  Co.,  16  How.  (U.  S.)  314;  Mills  9.  Ohio),  13  Weekly  Law  Bull.  496.  Cm- 
iilills,  40  N.  Y.  543*;  Frost  v,  Belmont,  pare  Holladay  v,.  Patterson,  5  Oreg.  I7|. 
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public  policy.*    Agreements  for  the  purpose  of  "stifling  criminal 
prosecution"  are  void,  as  tending  to  obstruct  the  course  of  public 

justice.*     Agreements   relating  to    proceedings   in  civil    courts 

1.  Hanington  v,  Du  Cbastel,  2  Swanst.  not  be  enforced.     Howard  v.  Jacoby,  3 

159,  ».;  Hopkins  v,  Prescott,  4  C.  B.  578;  Pac.  Co.  Ct.  Rep.  436.     A  promise  by  a 

Ferris  v.  Adams,  23   Vt.  136;  Eddy  z/.  shareholder  or  director  of  a  corporation 

Capron,  4  R.  I.  394;  Meredith  v,  Ladd,  for  a  pecuniary  consideration  to  procure 

2  K.  H.  517;  Carleton  v.  Whitcher,  5  N.  one  to  be  appointed  an  officer  of  the  cor 

H.  196;  Ouien  v,  Rodes,  3  A.  K.  Marsh,  poration, — Guernsey  z/.  Cook,  lao  Mass. 

(Ky.)  432;  Lewis  v.  Knox,  2  Bibb  (Ky.)*  501;  Noll  v.  Drake,  28  Kan.  265, — or  to 

453;  Filson's  Trustees  v.  Him«s,  5  Pa.  vote  for  a  particular  person  as  manager, 

St.  452;  Bowers  v.  Bowers,   26  Pa.  St.  — Woodruff  v,   Wentworth,    133    Mass. 

74;  Stroud  V,  Smith,  4  Houst.  (Del.)  448;  309, — or  a  promise  to  pay  a  director  to 

Robertson   v.    Robinson,   65  Ala.    610;  resign, — Forbes  v,   McDonald,    54  Cal. 

Groton   v.    Waldborough,    11   Me.    306.  98, — is  void.     But  see  Barnes  v.  Brown, 

An  agreement  by  which  a  candidate  for  80  N.  Y.  527.     A  secret  agreement  to 

6ffice  receives  from   another  money  to  ,  hand  over  to  another  person  the  profits 

aid  in  securing  his  election,  and  in  con-  of  a  contract  made  for  the  public  service, 

sideration  thereof  promises  to  share  with  such  as  a  post-office  contract  for  the  con- 

him  a  portion  of  the  emoluments  of  the  veyance  of  mails,  is  void.     Osborne  v, 

office,  is  against  public  policy,  and  void.  Williams,    18  Ves.    379;    Ashburner    v, 

Martin  v.  Wade,  37  Cal.  168;  Gaston  v.  Parrish,  81  Pa.  St.  52.     Compare  Qox^oix 

Drake,  i4Nev.  175:  Meguier  v,  Corwine,  v,  Dalby,  30  Iowa,  223.    The  assignment 

loi  U.  S.  108.     So  also  is  an  agreement  by  a  public  officer  of  a  portion  of  his 

between   two   candidates  for  the  same  salary  not  yet  due  is  void.    Bliss  v»  Law^ 

office  that  one  shall  withdraw,  and  the  rence,  58  N.  Y.  442:  Beal  v.  McVicker, 

other,  if  successful  in  the  attempt  to  ob-  8  Mo.  App.  202;  Bangs  t/.  Dunn,  18  Rep. 

tain  the  office,  shall  divide  the  fees  with  572:  Billings  v.  O'Brien,  14  Abb.  Pr.  N. 

him.   Gray  v.  Hook,  4  N.  Y.  449;  Hunt-  S.  (N.  Y.)  238.  And  see  Fields.  Chipley 

er  V,   Nolf,   71   Pa.    St.  282.     Where   a  79  Ky.  260.     Contra^  State  v.  Hastings, 

candidate  for  public  office  pledged  him-  15  Wis.  83. 

^elf  if  elected  to  perform  the  duties  of  8.  Gorharo  v,  Keyes,  137  Mass.  583; 

the  office  for  a  sum  less  than  half  the  Kimbrough  v.  Lane,  11  Bush  (Ky.),  556; 

fees  allowed  by  law,  whereby  voters  were  Lindsay  v.  Smith,  78  N.  Car.  328;  BaJcer 

induced  to  vote  for  him  and  he  received  v,  Farris,  61  Mo.  389;  Shaw  v,  Reci,  30 

a  majority  of  the  votes  cast,  his  election  Me.  105;  Shaw  v,  Spooner.  9  N.  H.  197; 

was  declared   invalid,  as  against  public  Badger  v,  Williams,  i  D.  Chip.  (Vt.)  137; 

policy.  State  v.  Collier,  72  Mo.  13;  State  Chandler  z/.  Johnson,  39  Ga.  85;  Good- 

V.    Purdy,   36  Wis.   213;  Corrothers  v,  win   v,  Crowell,  56  Ga.  566;  Snider  v. 

Russell,  53  Iowa,  346;  State  v,  Elting.  Wi Hey,  33  Mich.  483;  Sumner  t/.  Sumner, 

29  Kan.  397,  399.    A  note  executed  in  54  Mo.  340;    Wright  v.  Rind«kopf,  43 

consideration  of  the  payee's  agreement  Wis.  344:  Roll  v.  Raguet,  4  Ohio,  400; 

CO  resign  a  public  office  in  favor  of  the  Raguet  v.  Roll,  7  Ohio  (pt.  i),  76;  Van-^ 

maker,  and  use  his  influence  to  secure  over  v,  Thompson,  4  Jones  L.  (N.  Car.) 

the  latter's  appointment  as  his  successor,  485;  Halthaus  v.  Kuntz.  17  III.  App.  434; 

is  void.     Meacham  v,  Dow,  32  Vt.  721.  Henderson  v.  Palmer,  71  III.  579;  Rick- 

A  promise  of  reward  for  using  influence  etts  v,  Harvey,  106  Ind.  564;  Taylor  v. 

to   procure  the  promisor's    election  or  J^ques,  106  Mass.  291;  Peed  v.  BicKee, 

appointment  to    public    office    is  void.  42  Iowa,  689;   McMahon  v.  Smith,  47 

Nichols  V,  Mudgett,  32  Vt.  546;  Fawill  Conn.    221;    Ex  parte  Wolverhampton 

V,  Morin's  Syndics,  4  Mart.  (La.)  39.     A  Banking  Co.,  14  Q.  B.  D.  32. 

promise  to  pay  for  services  rendered  by  A  contract  to  waive  all  damages  for 

another  as  a  canvasser  at  a  primary  elec-  injuries  resulting  from  criminal  negli- 

tion  to  secure  the  promisor's  nomination  gence  is  void  as  against   public  policy, 

for  an  office  is  unlawful  and  void.    Keat-  Cook  v.  West.  &  Atl.  R.  Co.,  72  Ga.  48. 

ing  V,  Hyde,  23  Mo.  App.  555.     A  claim  Where  a  prosecutrix  agreed,  in  com- 

for  *' money  borrowed  at  the  instance  of  promise  and  settlement  of  criminal  and 

the  defendant,  and  used  for  him  in  paying  civil  proceedings  for  fornication  and  bas- 

travelling  expenses  to  elections  and  for  tardy,  to  deliver  her  child  to  a  third  per- 

men  to  leave  their  work  and  go  to  the  son,  to  discontinue  both  actions,  and  to 

primary  electioi^for  defendant,  who  was  release  the  defendant  from  all  claims  and 

a  candidate  for  office,"  is  illegal,  and  will  demands,  ia  coosideratipn  of  which  ho 
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migcttA  to  pay  the  costs  in' those  cases,  against  public  policy."     Haines  z^.  Lewis^ 

'*  to  relieve  her  from  any  cost  or  expense  54  Iowa,  301;  and  see  Commrs.  of  OuiU 

in  the  support  and  maintenance  of  said  ford  Co.  v.  Marsh,  89  N.  Car.  268. 
child,  and  to  see  that  it  was  well  taken        A  promise  to  pay  one  wanted  as  a 

care  of;"  it  was  held  that  this  latter  agree-  witness  in  a  criminal  proceeding  for  keep- 

ment  was  not  illegal,  but  that  the  con-  ing  out  of  the  jurisdiction  of  the  court, 

tract  was  a  continuing  one,  binding  on  so  as  to  evade  service  of  process  upon 

the  defendant's  executors  as  far  as  not  him,   is  void.     Bierbauer  v.   Wirth,    \Ky 

performed  by  testator  in  his  lifetime.  Biss.  (U.  S.  C.  C.)  60. 
Stumpfs  Appeal.  8  Atl.  Rep.  (Pa.)  866.  "We  shall  probably  be  safe  in  laying 

A  contract  between  the  putative  father  of  it  down  that  the  law  will  permit  a  com- 

a  bastard  child,  and  the  town  where  it  had  promise  of  all  ofifences,  though  made  the 

a  settlement,  by  which  the  former  made  a  subject  of  criminal  prosecution,  for  which 

certain  agreement  as  to  the  support  of  offences  the  injured  party  might  sue  and 

the  child  in  consideration  that  neither  the  recover  damages  in  an  action."    Collins 

town  nor  the  parents  of  the  mother  of  the  v.  Blantern.  i  Sm.  L.  C.  (8th  Am.  £d.> 

child  would  **  institute  any  legal  proceed-  715,  718;   Fisher  &   Co.   v.  ApoUinaris 

ings  against  him  of  any  kind  or  nature  Co.,  10  Ch.  297;   Price  v.  Summers,    2 

on  account  of  the"  mother  "being  preg-  South.  (N.  J.)  578;  Geier  v.  Shade  (S.  Cl 

nant  with   an  illegitimate   child,"  or  for  Pa.),  21  C.  L.  J.  115-6;  Fay^v.  Oatley, 

the  support  of  the  child  or  nursing  of  the  6  Wis.  42,  59.  See,  contra^  Jones  v.  Rice, 

mother,  was  held  not  to  refer  to  criminal  18  Pick.  (Mass.)  440;  Lindsay  v.  Smith, 

proceedings,  and  not  to  be  void  on  that  78  N.  Car.  328;  Gray  v.  Seigler,  2  Strobh. 

ground.     Town  of  Hamden  v,  Merwin,  (S.    Car.)    117;    Corley    v,    Williams,    i 

8  Atl.  Rep.  (Conn.)  670.  Bailey  (S.  Car.),  588;  Vincent  v.  Groom, 

A  mortgage,  the  consideration  of  which  i  Yerg.  (Tenn.)  430;  Bowen  v.  Buck,  28- 

is  the  stifling  of  a  criminaLprosecution,  is  Vt.  308. 

void.     Pearce  V.  Wilson,  11 1  Pa.  St.  14;        While  an  agreement  made  in  considera- 

s.   c,  56  Am.   Rep.    243;    Wheaton  v,  tion  of  stifling  a  prosecution  for  a  felony 

Ansley,  71  Ga.  35.    A  promise  to  pay  is  void,  yet  certain  misdemeanors  which 

one  for  using  his  influence  to  have  crim-  chiefly  i^ect  the  individuals  aggrieved, 

inal     proceedings    dismissed    is    void,  and  not  the  public  interests,  do  not  come 

Ormerod  v,  Dearman,  100  Pa.  St.  561;  within  that  rule,  and  may  be  settled  by 

Rhodes  v.  Neal,  64  (^a.  704 ;  Averbeck  private  agreement.     Geier  v.  Shade,  109^ 

V.  Hall,  14  Bush  (Ky.),  505;  Barron  v.  Pa.  St.  180. 

Tucker,  53  Vt.  338;  Ricketts  v.  Harvey,  That  one  may  adopt  and  ratify  his^ 
78  Ind.  152.  So  is  an  agreement  to  in-  forged  signature,  see  Bank  v.  Crafts.  4 
demnify  another  for  becoming  bail  for  Allen  (Mass.),  477;  Willington  7/.  Jack- 
one  arrested  for  a  crime,  so  as  to  enable  son,  121  Mass.  157;  Bank  v.  Keene,  53. 
the  latter  to  flee  from  justice.  Baehr  v.  Me.  103;  Fttzpatrick  v.  School  Comro'rs. 
Wolff,  59  111.  470;  Dunkin  v.  Hodge,  46  7  Humph.  (Tenn.)  224;  Bank  v.  Middle- 
Ala.  523:  Herman  v.  Jenchner,  15  Q.  B.  brook,  33  Conn.  95.  See  Forsythe  v. 
D.  561.  Or  an  agreement  by  a  fugitive  Bonta,  5  Bush  (Ky.),  547.  Contra^  that 
from  justice  about  to  be  surrendered  for  ratification  of  a  forged  signature  is  against 
extradition  to  pay  money  in  considera-  public  policy.  Shisler  v.  Vandike,  92  Pa. 
tion  of  forbearance  to  prosecute  the  pro-  St.  447;  McHugh  v.  Co.  of  Schuylkill,  67 
ceedings  against  him.  Dixon  v.  OXm-  Pa.  St.  391;  Workman  v.  Wright,  37 
stead.  9  Vt.  310;  Fay  v.  Oatley,  6  Wis.  Ohio  St.  405;  Brook  v.  Hook,  L.  R.  6 
42.     Or  a  promise  to  pav  money  in  con-  Ex.  89. 

sideration  of  not  searchmg  the  house  of        An  agreement  for  the  collusive  conduct 

a  thief  for  stolen  goods  until  the  next  of  a  divorce  suit  is  void.    Hope  v.  Hope, 

day.     Merrill  V.  Carr,  60  N.  H.  114.     Or  8  D.   M.  G.  731;  Stoutenburgh  v.   Ly- 

in  consideration  of  a  promise  to  sign  a  brand,  13  Ohio  St.  228;  Kilborn  v.  Field, 

petition  to  the  judge  for  clemency  in  the  78   Pa.   St.   194;  Viser  v.  Bertrand,  14 

sentence  of  a  prisoner.     Buck  v.  Bank,  Ark.  267;  Sayles  v.  Sayles,  21  N.  H.  312; 

27  Mich.  293.  Cross  v.  Cross,  58  N.  H.  373;  Goodwin 

**  A  contract  conditioned  for  the  execu-  v,  Goodwin,  4  Day  (Conn.),  343;  Siilson 

tion  and  deposit  of  certain  promissory  v.    Stilson,    46    Conn.    15;    Belden    v. 

notes  by  one  under  sentence  for  the  com-  Munger,  5  Minn.  211;  Adams  v.  Adams, 

mission  of  a  crime,  to  be  delivered  to  the  25  Minn.    72;    Everhart  v.    Puckett,   75 

prosecuting,  witness  upon  certain  condi-  Ind.  409;    Phillips  v.  Thorp,   10  Oreg. 

tions,  one  of  which  was  that  the  maker  494;  Beard  v.  Beard  (S.  C.  Cal.).  19  C. 

should  receive  a  pardon,  or  be  acquitted  L.   J.   78.     Where  a  divorce  has  been 

on   a  new  trial,  is  illegal  and  void,  as  fraudulently     obtained,    a     subsequent 
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involving  anything  inconsistent  with  the  full  and  impartial  course 
of  justice  therein,  though  not  open  to  the  chaise  of  actual  corrup- 
tion, are  void.*  An  action  may  be  maintained  for  the  breach  of 
an  agreement  to  refer  disputes  to  arbitration,  but  such  an  agree- 
ment cannot  be  set  up  as  a  bar  to  an  action  brought  to  determine 
the  dispute  which  it  was  agreed  to  refer.*    Certain  agreements 

agreement  between  the  parties  that  it  lected  unless  they  have  been  paid  over 

shall  not  be  disturbed,  is  against  public  by  the  defendants  to  the  corporation,  is 

policy  and  void.     Comstock  v.  Adams,  contrary    to    public    policy,    and    void. 

23  Kan.  513.     So  also  is  an  agreement  Hawkeye  Ins.  Co.  v,  Brainard,  33  N.  W. 

between  the  overseers  of  the  poor  and  a  Rep.  (Iowa)  603. 

husband  whose  wife  is  supported  as  a  A  contract  to  abandon  the  prosecution 

town  charge  that  they  will  refrain  from  of  proceedings  for  the  establishment  of 

making  opposition  to  a  libel  for  divorce  a  public  highway  for  a  money  considera- 

filed  by  the  husband  against  the  wife,  tion  is  void.    Jacobs  7/.   Tobiason,   65 

Weeks  v.   Hill,  38  N.   H.  199.      But  a  Iowa,  245;  s.  c,  54  Am.  Rep.  9.     See 

promise  made  in  consideration  of  a  wife's  Gray  v.  McReynolds,  65  Iowa,  461;  s.  c, 

dismissing  a  suit  for  divorce  begun  by  54  Am.  Rep.  16. 

her  is  lawful.  Adachs  v,  Adams,  91  hf.  8.  Wood  v.  Humphrey,  114  Mass.  185; 
Y.  381;  Phillips  V.  Meyers,  82  111.  67.  Pearl  v.  Harris,  I2X  Mass.  390;  Vass  v. 
Qmtpare  Copeland  v.  Boaz,  9  Baxt.  Wales,  129  Mass.  38;  White  v.  Railroad 
(Tenn.)  223.  "An  action  may  be  main-  Co.,  135  Mass.  216;  Hill  v.  More.  40 
tained  by  a  woman  upon  a  promissory  Me.  515,  523;  Gray  v,  Wilson,  4  Watts 
note  given  to  her  by  her  former  husband  (Pa.),  39;  Randal  v.  C.  &  D.  Canal  Co., 
after  she  has  obtained  a  divorce  from  him,  i  Harr.  (Del.)  233,  275 :  Stone  v.  Dennis, 
in  pursuance  of  a  written  agreement  3  Porter  (Ala.),  231;  Haggart  v.  Morgan, 
made  before  the  divorce,  and  conditioned  5  N.  Y.  422;  Hurst  v.  Litchfield,  39  N. 
upon  the  divorce  being  decreed,  and  Y.  377;  McGunn  v,  Hanlin,  29  Mich, 
w^ich  was  called  to  the  attention  of  the  476;  March  v.  Railroad  Co.,  40  N.  H. 
court  granting  the  divorce,  by  the  terms  548,  571.  On  this  principle  it  was  held 
of  which  agreement,  which  were  carried  that  an  agreement  by  a  foreign  insurance 
out  by  each  party,  she  was  to  convey  her  company,  in  pursuance  of  a  State  statute 
.  land  to  him,  and  give  a  release  of  all  her  exacting  the  promise  as  a  condition  of 
rights  of  dower  and  homestead,  and  he  the  right  to  do  business  in  the  State,  that 
was  to  give  her  a  sum  of  money  and  the  if  sued  in  a  State  court  it  would  not  re- 
note  in  suit,  which  were  to  be  accepted  move  the  suit  into  the  Federal  court,  was 
instead  of  alimony."  Chapin  v,  Chapin,  void.  Ins.  Co.  v,  Morse,  20  Wall.  (U.  S.) 
135  Mass.  393.  But  as  to  analogous  445.  See  also  Nute  v.  Ins.  Co.,  6  Gray 
agreements  made  before  divorce  ob-  (Mass.),  174;  Hobbt  v,  Ins.  Co.,  56  Me. 
tained,  and  not  called  to  the  attention  417;  Railroad  Co.  v.  Cary,  28  Ohio  St. 
of  the  court,  see  Speck  v,  Dausman,  7  208;  Quimby  v,  Ins.  Co.,  58  N.  H.  494, 
Mo.  App.  165;  Hamilton  v,  Hamilton,  Rea's  App.  (S.  C.  Pa.),  13  W.  N.  C.  546 
89  111.  349.  An  agreement  not  to  expose  16  Rep.  761*  Nor  could  such  an  agree- 
immoral  conduct  has  been  held  void,  as  ment  be  specifically  enforced  or  ns^  as 
against  public  policy.  Brown  v.  Brine,  a  bar  to  a  suit  in  equity.  Cooke  v. 
I  Ex.  D.  5.  Cooke,  4  Eq.  77.  86-7;  Street  v.  Rigby, 

1.  An  agreement  to  pay  a  witness  who  6  Ves.  815.  818:    Tobey  v.  Conntv  of 

could  not  be  required  by  subpoena  to  at-  Bristol,  3  Story  (U.  S.  C.  C.)  800;  King 

tend  a  trial,  a  certain  sum  to  be  present  v.  Howard,  27  Mo.  21 ;  St.  Louis  v.  St. 

at  the  trial,  which  was  to  be  reduced  one  Louis  Gaslight   Co.,   70  Mo.  69,    104; 

half  if  the  party  promising  lost  the  case,  Greason  v,  Keteltas,  17  N.  Y.  491,  496; 

is  void.     Dawkins  v.  Gill,  10  Ala.  206.  Smith  v.  Railroad  Co.,  36  N.  H.  458. 

See  Thomas  v,  Caulkett  (S.  C.  Mich.),  32  An  agreement  to  submit  to  arbitration 

Alb.  L.  J.  82.     An  agreement  to  procure  will  not  be  held  valid,  either  in  law  or 

witnesses  to  swear  to  a  certain  state  of  equity,  when  its  effect  is  to  oust  the  court 

facts  is  against  public  policy.     Patterson  of  jurisdiction.     Chamberlain  v.  Coon. 

V,  Donner,  48  Cal.  369.  Cent.  R.  Co.,  9  Atl.  Rep.  (Conn.)  244; 

A  contract  whereby  a  justice  of  the  Dugan  v,  Thomas,  9  Atl.  Rep.  (Me.)  354; 

peace  agrees  to  charge  smaller  fees  in  s.  c,  ti  East.  Rep.  349. 

suits  to  be  brought  before  him  by  a  cer-  Parties  may  make  arbitration  a  condi- 

tain  corporation  than  prescribed  by  stat-  tion   precedent  to  any  right  existing  at 

ute,  and  that  such  fees  shall  not  be  col-  all,  as  where  Uie  contract  is  to  pay  such 
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are  void,  as  being  in  the  nature  of  champerty  or  maintenance.^ 
Agreements  by  which  a  father  deprives  himself  of  the  right  to  the 

custody  of  his  children,  or  of  his  discretion  as  to  their  education, 
cannot  be  enforced.*  Some  agreements  in  restraint  of  marriage 
are  void.* 

52.  Bestraint  of  Trade. — Contracts  in  total  restraint  of  trade  are 

void ;  but  where  the  restraint  is  partial,  reasonable,  and  founded 
upon  a  good  consideration,  it  is  valid,  and  will  be  enforced.^ 

an   amount  as  shall   be  determined  by  468;  Bou telle  v.  Smith,  116  Mass.  iii. 

arbitration,  or  found  due  by  the  certificate  There  are   two  principal  grounds  upon 

of  a  particular  person.    Scott  v.  Avery,  which   the  doctrine   that  a  contract  in 

5  H.  L.  C.  811;  Fox  V,  Railroad  Co.,  3  restraint  of  trade  is  void  as  against  public 
Wall.  Jr.  (U.  S.  C.  C.)  243;  Smith  v.  Rail-  policy,  is  founded:  one  is  the  injury  to 
road  Co.,  36  N.  H.  458,  487;  Del.  &  H.  the  public  by  being  deprived  of  the 
Canal  Co.  v,  Penn.  Coal  Co.,  50  N.  Y.  restricted  pany's  industry;  the  other  is 
250;  Perkins  v.  Electric  Light  Co.,  16  the  injury  to  the  pany  himself  by  being 
Fed.  Rep.  513;  Haley  v.  Bellamy,  137  precluded  from  pursuing  his  occupation, 
Mass.  357;  Mentz  v,  Ins.  Co.,  79  Pa.  St.  and  thus  being-  prevented  from  support- 
478;  Trottv.  Ins.  Co..  iCliff.  (U.  S.  C.  C.)  ing  himself  and  his  family.  Oregon 
439;  Stephenson  v.  Ins.  Co.,  54  Me.  55;  Steam  Nav.  Co.  v.  Winsor,  20  Wall. 
Rowe  V.  Williams,  97  Mass.  163;  Gauche  (U.  S.)  64.  See  also  Skrainka  v.  Scbar- 
V,  Ins.  Co.,  10  Fed.  Rep.  347.  See  ringhausen,  8  Mo.  App.  522.  There 
article  on  Arbitration.  must  be  a  consideration  even  though  the 

1.  See  articles  on  Champerty  ;  Main-  contract  is  under  seal,    Gompers  v.  Ro- 

TENANCE.  Chester,  56  Pa.  St.  194.     The  party  set- 

8.  Re  Andrews,  L.  R.  8  Q.  B.  153;  In  ting  up  the  contract  must  show  that  it  is 

f?  Besant,  11  Ch.  D.  508,  519;  Johnson  founded  on  a  good  consideration.    Weller 

V.  Terry,  34  Conn.  259,  263;  Albert  v.  v.  Hersee,  10  Hun  (N.  Y.).   431.     The 

Perry,  i  McCart.  (N.  J.)  540;  Gates  v,  courts  will  not  inquire  into  the  adequacy 

Renfroe,   7  La.  Ann.  569;  Chapsky  v,  of  the  consideration.    Gireraad  v,  Dau- 

Wood,  26  Kan.  650;  Matter  of  Scarritt,  delet,  32  Md.  561;  Perkins  v.  Clay,  54 

76  Mo.    565.      See  article  on   Parent  N.  H.  518;  McClurg's  App.,  58  Pa.  Sl 

AND  Child.  51;  Hall's  App.,  60  Pa.  St.  458;  Linn  v. 

8.  See  Husband  AND  Wife;  Marriage.  Sigsbee,  67  111.  75;  Pierce  v.  Fuller,  8 

4.  Mitchell  v,  Reynolds,  i    P.  Wms.  Mass.  223.    If  the  contract  be  reasonable 

iSi;   I  Sm.    L.  C.   (8th   Am.  Ed.)  756;  when   made,  subsequent  circumstances, 

W^hitney  v.  Slayton,  40  Me.  224 ;  Perkins  such  as  the  covenantee  ceasing  business, 

V.  Clay,  54  N.  H.  518;  Clark  v.  Crosby,  so  as  to  no  longer  need  its  protection,  do 

37  Vt.  188;  Hedge  v,   Lowe,  47  Iowa,  not  affect  its  operation.     Cook  v.  John- 

137;  Arnold  v,  Kreutzcr,  67  Iowa,  214;  son.  47  Conn.  175. 

Laubenheimer  v,   Mann,   17  Wis.   542;  W.  entered  the  service  of  C.  as  a  shop- 

Fairbank  v.  Leary,  40  Wis.  637;  Keeler  man  at  weekly  wages,  and  covenanted 

V.   Taylor,    53   Pa.    St.  467;    McClurg's  not  to  carry  on  business  within  one  mile 

App.,  58  Pa.  St.  51;  Koehler  v.  Fear-  of  the  shop  at  any  time  thereafter.    The 

bacher,  2  Mo.  App.  11;  Wiggins  Ferry  business  was  afterwards  moved   to  an- 

Co.  V,  C.  &  A.  Railroad  Co.,  73  Mo.  389;  other  shop  close  by,  and  sold  by  C.  to  J.. 

Turner  v.  Johnson,  7  Dana  (Ky.),  435;  together  with  the  good-will andbeneficial 

Stearns  v,  Barrett,  i  Pick.  (Mass.)  443;  interest  thereof.     W.  then  left  the  shop 

Linn    v.    Sigsbee,  67  111.  75:  Talcott  v,  and  set  up  business  within  a  mile  of  the 

Brackett,  5  Bradw.  (111.)  60;  Peop.  Gasl.  old  shop.     Heldy  that  the  covenant  was 

6  Coke  Co.  V,  Chic.  G.  &  C.  Co.,  20  111.  not  unreasonable,  and  endured  for  the 
^PP*  473:  Bowser  v.  Bliss,  7  Blackf.  life  of  W.,  though  the  original  covenantee 
(Ind.)  344;  Lawrence  v.  Kidder,  10  Barb,  should  cease  to  carry  on  business  alto- 
(N.  Y.)  641;  Chappell  v.  Brockway,  21  gether,  and  that  the  covenant  was  not 
Wend.  (N.  Y.)  157;  Curtis  v.  Gokey,  68  affected  by  the  removal  of  the  business 
N.  Y.  300;  Hoagland  z/..Segur,  38  N.  J.  to  another  shop  near  at  hand,  though  it 
L.  230;  Jenkins  v.  Temples,  39  Ga.  655;  might  have  been  otherwise  if  the  business 
Gireaud  v.  Daudelet,  32  Md.  561 ;  Lange  had  been  removed  to  quite  a  different 
V,  Werk,  2  Ohio  St.  519;  Thomas  v.  neighborhood,  and  also  that  the  covenant 
Mills.  3  Ohio  St.  274;  Hubbard  v.  Miller,  passed  to  J.  with  the  sale  of  the  good- 
27  Mich.  15;  Lightner  v,  Menzel.  35  Cal.  will  and  beneficial  interest,  and  gave  him 
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a  right  of  action.     Jacoby  v.  Whitmorc,  of  others,  and  tending  to  monopoly,  ex- 

49  L.  J.  N.  S.  335;  32  W.  R.  18.     Com-  tortion,   and    oppression.     Crawford   v. 

pate  Mandeville  v,  Harman,  7  Atl.  Rep.  Wick,  18  Ohio  Si.  190. 

(K.  J.)  37.  A  contract  between  a    manufacturer 

what  is  a  reasonable  restraint  must  and  a  storekeeper,  that  the  former  ^hall 
depend  upon  the  circumstances  of  each  furnish  the  trade  of  his  workmen  to  the 
case.  The  prohibition  should  not  extend  latter,  and  that  the  latter  shall  pay  8  per 
any  further  than  will  fully  protect  the  cent  on  all  sales,  is  not  against  public 
party  for  whose  benefit  the  contract  is  policy,  nor  in  restraint  of  trade.  George 
made  -in  his  occupation  or  business,  v.  E.  Tenn.  Coal  Co.,  15  Lea  (Term.), 
Long  V.  Towe.  42  Mo.  545;  Pyke  v.  455;  s.  c.  54  Am.  Rep.  425. 
Thomas,  4  Bibb  (iCy.).  486;  Grundy  v.  An  agreement  between  several  stock- 
Edwards,  7  J-  J.  Mar.  (Ky.)  368;  Turner  holders  of  a  corporation  not  to  sell  their 
V.  Johnson,  7  Dana  (Ky.).  435.  A  cove-  stock,  nor  to  give  powers  to  vote,  is  in 
nant  providing  that  the  covenantor  should  restraint  of  trade  and  against  public 
desist  from  selling  mattresses  **in  all  policy.  Fisher  z/.  Bush,  35  Hun  (N.  Y.), 
the  territory  of  the  State  of  New  York  641. 

west  of  the  city  of  Albany,"  was  held  A  and  B  were  rival  manufacturers  ot 

void,  as  embracing  too  large  a  territory,  washing-machines.    Held^  that  a  contract 

Lawrence  v.  Kidder,   10  Barb.  (N.  Y.)  under  which   A    discontinued    business 

641.  and  became   B's  partner  for  five  years, 

A  contract  not  to  exercise  the  trade  of  a  scale  of  selling  prices  being  agreed  on, 

making  printers'  rollers  and  composition  was   not  void  as  in   restraint  of  trade, 

in  New  York  City,  or  within  250  miles  Dolph  v,  Troy  Laundry  Machinery  Co., 

thereof,  is  void,  as  being  in  restraint  of  28  Fed.  Rep.  553. 

trade.      Bingham  v.  Maigne,  52  N.  Y.  A  covenant  in  restraint  of  trade  is  not 

^uper.  Ct.  90.  necessarily  invalid  so  far   as  the  cove- 

A  covenant  not  to  be  directly  or  indi-  nantee  has  in  his  own  business  an  interest 

rectly  interested  in  any  voyage  to  the  in  enforcing  it;  and  where  the  business 

northwest  coast  of  America,  or  in  any  is  the  selling  of  liquor,  such  a  condition 

traffic  with  the  natives  of  that  coast,  for  was  held  not  opposed  to  public  policy, 

seven  years,  was  held  valid,  because  the  Watrous  v.  Allen,  57  Mich.  362. 

trade  in  question   had  been   lately  dis-  The  limitation  must  not  embrace  the 

•covered,  and  could  be  beneficial  only  to  whole  State,  a  fortiori  the  United  States, 

a  small  number  of  adventurers.      Per-  Peltz  v,  Eichell,  62  Mo.  171;   Dean   v. 

kins  V.  Lyman,  9  Mass.  522.  Emerson,  102  Mass.  480;  More  v.  Bon- 

An  agreement  by  several  commercial  nett,  40  Cal.  251;  Wright  v.   Ryder,  36 

firms,  by  which  they  bound  themselves  Cal.  242. 

for  the  term  of  three  months  not  to  sell  An  agreement  not  to  manufacture  or 

any  India  cotton  bagging,  except  with  sell   friction-matches    anywhere  in    the 

the  consent  of  a  majority  of  their  num-  United  States  except  in   one  State  and 

ber,  was  held  unlawful  in  India  Bagging  Territory,  is  not  void  as  in  restraint  of 

Assoc.  V,  Kock,  14  La.  Ann.  168.     And  trade.     Diamond  Match  Co.  v.  Roeber, 

see  Stanton  v,  Allen,  5  Den.  (N.  Y.)  434;  35  Hun  (N.  Y.),  421. 

Craft  V,  McConoughy,  79  111.  346;  Morris  The  restriction  must  not  go  beyond 

Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  what  is  necessary  for  the  protection  of 

Pa.  St.  173;  Arnot  v.  Pittston,  etc..  Coal  the  other  party.     Calt  v.  Tourle,  4  Ch. 

Co.,  68  N.  Y.  558;  Central  Salt  Co.  v.  659;   Leather  Cloth  Co.  v,    Lorsont,  9 

Guthrie,  35  Ohio  St.  666.  Eq.  349;  AUsopp  z/.  Wheatcroft,  15  Eq. 

**  A  contract  between  the  lessor  and  61;  Grasselli  v»  Lowden,  11  Ohio  St.  349; 

lessee  of  a  coal-mine,  that   the    lessee  Chappell  v.  Brockway,  21  Wend.  (N.  Y.) 

shall  exercise  his  influence  over  his  em-  157;  Oilman  v,  D wight,  13  Gray  (Mass.), 

ploy6s  to  induce  them  and  their  families  356;    Cal.  S.  N.  Co.  v,  Wright,  6  Cal. 

to  purchase  goods,  wares,  and  merchan-  258;  Dunlop  v.   Gregory,  10  N.  Y.  241; 

dise  only  at  the  store  of  the  lessor;  that  Long  v.  Towl,  42  Mo.  545;  Hubbard  v. 

the  lessee  will  not  accept  any  order  given  Miller,  27  Mich.  15;  Beard  v.  Dennis,  6 

upon  him  by  any  of  his  employes  for  Ind.    200.      In   the  following  cases  the 

goods,  etc.,  purchased  of  any  other  per-  agreement  was  pronounced  void  as  not 

son  or  firm,  nor  give  to  any  employ^  an  being  limited  in  space:  Alger  v,  Thacker, 

order  on  any  other  store,  nor  any  note  19  Pick.  (Mass.)  51;  Albright  v.  Teas, 

or  other  evidence  of  indebtedness  to  be  37  N.  J.  Eq.  171;  Lange  v,  Werk,  2  Ohio 

transferred  to  any  other  store  for  goods,  St.  520;  Bank  ^^  King,  44  N.  Y.  87;  Cal- 

wares,   and    merchandise,   is    unlawful,  lahan  v.  DonnoUy,  45  Cal.  152;  Taylor 

•being  in  restraint  of  trade,  to  the  injury  v,    Beauchard,    13    Allen    (Mass.),  370; 
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More  V.  Bonnett.  40  Cal.  251;  Wright  v,  R.  13  Eq.  322)  is  said  to  be  no  lon^r  a 

Ryder,  36  Cal.  342.      In  the  last  three  binding  authority. 

cases  cited,  the  restriction  extended  over  A  condition  in  a  sale  of  a  dry-goods 

the  State.     In  Oregon  S.  N.  Co.  v.  Win-  business  not  to  engage  in  that  business 

sor,  20  Wall.  (U.  S.)  64,   67,  the  court  for  five  years,  with  no   limitation  as  to 

say:  **  This  country  is  substantially  one  place,  was  held  void.     Wiley  v.   Baum- 

country,  especially  in  all  matters  of  trade  gardner,  97  Ind.  66;  s.  c,  49  Am.  Rep. 

and   business,   and    it   is   manifest   that  427. 

cases  may  arise  in  which  it  would  involve  A,  a  livery-stable  keeper,  sold  for  its 
too  narrow  a  view  of  the  subject  to  con-  value  his  stock  partly  to  B  and  partly  to 
demn  as  invalid  a  contract  not  to  carry  C,  agreeing  not  to  engage  in  business  in 
on  a  particular  business  within  a  particu-  the  same  stable  for  five  years;  held^  that 
lar  State,"  and  the  agreement  in  that  the  agreement  was  valid,  although  in  re- 
case  was  held  valid,  although  the  restric-  straint  of  trade,  and  was  based  on  a  good 
tion  extended  over  all  of  California  and  consideration,  and  that  C  having  left  the 
part  of  Washington  Territory.  And  see  business  and  refusing  to  sue  for  the 
Steams  v.  Barrett,  i  Pick.  (Mass.)  breach,  B  might  sue  alone  and  recover 
443.  the  whole  sura  named  as  liquidated  dam- 

A  covenant  in  restraint  of  trade  which  ages.  Johnson  v.  Gwinn,  100  Ind.  466. 
is  unlimited  in  regard  to  space  except  by  See  Oregon  Steam  Nav.  Co.  v.  WInsor. 
the  words  "  so  far  as  the  law  allows,*'  is  20  Wall.  (U.  S.)  64;  Beal  v.  Chase,  31 
not  void  either  as  being  against  public  Mich.  490.  Where  the  stipulations  in  a 
policy  or  as  being  too  uncertain  in  its  contract  are  divisible,  and  a  pan  impose 
terms  to  be  capable  of  being  enforced,  reasonable  and  a  part  unreasonable  re- 
Such  a  covenant  is  to  be  construed  as  straints,  the  contract  is  regarded  as  sev- 
providing  for  a  restraint  to  the  full  extent  erable,  and  effect  is  given  to  one  part  to 
that  the  doctrine  of  law  as  interpreted  by  the  exclusion  of  the  other.  A  contract 
the  courts  will  allow  a  person  to  contract  not  to  engage  in  a  particular  trade  for  a 
himself  out  of  the  privilege  of  trading  in  specified  time  **in  the  city  of  St.  Louis 
a  particular  business,  and  will  be  en-  or  at  any  other  place"  was  held  to  be  good 
forced  so  as  to  secure  to  the  covenantee  as  to  the  restriction  imposed  in  St.  Louis, 
the  full  benefit  of  that  which  he  has  pur-  Peltz  v.  Eichell,  62  Mo.  171.  A  covenant 
chased  from  the  covenantor.  Davies  not  to  be  interested  in  a  certain  business 
Bros.  &  Co.  v.  Davies,  56  L.  J.  R.  (Ch.)  within  a  certain  county,  nor  for  five  years 
481;  35  W.  R.  697.  in  the  United  States,  was  held  good  as 

An  agreement  not  to  carry  on  the  bust*  to  the  county.  Dean  v,  Emerson,  102 
nessof  a  tailor  within  a  circuit  of  ten  miles  Mass.  480.  See  also  Lange  v.  Werk,  2 
from  Charing  Cross  for  the  period  of  Ohio  St.  20;  Beard  v.  Dennis.  6  Md.  200. 
three  years  was  held  not  unreasonable  Contra,  More  v.  Bonnet,  40  Cal.  251. 
either  in  point  of  space  or  in  point  of  A  contract  restraining  one  of  the  par- 
time,  and  therefore  valid.  Nicoll  v.  ties  from  the  exercise  of  a  trade  within  a 
Beere,  53  L.  T.  N.  S.  659.  limited  locality,  when  there  is  reasonable 

An  agreement  not  to  engage  in  a  par-  ground    for    the     restriction,    is    valid, 

ticular  business  in  a  particular  town  or  Where  a  county  or  city  or  borough  is 

city,  so  long  as  the  person  to  whom  the  named  as  a  limit,  and  an  unreasonable 

business  was   sold    should   prosecute  it  extent  of  territory  in  addition  is  also 

there,  held,  not  in  restraint  of  trade.  Gill  named,  the  covenant  is  divisible,    and 

V,  Ferris,  82  Mo.  156.  may  be  valid  as  to  the  particular  place 

An  agreement  not  to  engage  in  a  par-  which  is  a  reasonable  limit.  Smith  v. 
ticular  business  in  a  certain  town  for  five  Fell,  9  East.  Rep.  (Pa.)  773. 
years,  leaving  the  party  at  liberty  to  en-  A  for  a  valuable  consideration  cove- 
gage  in  any  other  business  in  that  town,  nanted  with  B  not  to  engage  in  themanu- 
or  in  that  business  in  any  other  town,  is  facture  of  ochre  "  in  the  county  of  Lehigh 
valid  as  only  a  partial  or  limited  restraint  or  elsewhere."  He  afterwards  did  en- 
upon  trade.  Washburne  v,  Dorsch,  32  gage  in  said  business  in  said  county.  B 
N.  W.  Rep.  (Wis.)  551.  having  filed  a  bill  for  an  injunction,  held, 

A  covenant  not  to  carry  on  the  busi-  that  the  contract  ws^  reasonable,  that  it 

ness  of  a  manufacturer  for  a  period  of  five  was  divisible  as  to  place,  and  that  an  in- 

years  under  a  particular  name  or  style,  is  junction  was  the  proper  remedy  to  en- 

not  void  as  being  a  covenant  in  restraint  force   it.     Smith's  Appeal,    113  Pa.  St. 

of  trade,  notwithstanding  that  it  may  be  570. 

unlimited  in  point  of  space.     Vernon  v.  If  the  contract  be  good  in  other  respects 

Hallam,  35  W.  R.  156;  56  L.  J.  R.  (Ch.)  the  mere  fact  that  the  restraint  is  indefi- 

155,  in  which  Labouchere  z/.  Dawson  (L.  nite  in  point  of  time  does  not  invalidate 
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it.  Bowser  z'.  Bliss,  7  Blackf.  (Ind.)  344;  merman  v.  Dever,  53  Mich.  34;  s.  c,  50 
Goodman  v.  Henderson,  58  Ga.  567;  Afti.  Rep.  240;  23  Am.  L.  Reg.  50. 
Cook  V,  Johnson,  47  Conn.  175.  The  law  as  to  restraint  of  trade  has 
In  New  Jersey  the  rule  as  to  contracts  never  been  extended  to  a  business  pro- 
in  restraint  of  trade  is  that  contracts  im-  tected  by  a  patent.  Morse  Twist  Drill 
posing  a  restraint  larger  than  the  neces-  &  Machine  Co.  v,  Morse,  103  Mass.  73. 
sary  protection  of  a  party  are  void.  Nor  to  a  business  which  is  a  secret  and 
Hence  a  covenant  that  a  physician  shall  not  known  to  the  public,  because  the 
not  *'at  any  time  hereafter"  engage  in  public  has  no  rfghts  in  the  secret.  Pea- 
practice  at  Newark  is  void,  since  it  would  body  v,  Norfolk,  98  Mass.  452;  Jarvis  v. 
prevent  such  physician  from  practising  Peck,  10  Paige  Ch.  (N.  Y.)  1x8:  Hard  v. 
there  though  the  other  party  to  the  cove-  Secley,  47  Barb.  (N.  Y.)  429;  Vickery  v. 
nant  should  die.  Mandeville  v,  Harman,  Welch,  19  Pick.  (Mass.)  523. 
7  Atl.  Rep.  (N.  J.)  37.  An  agreement  between  individuals  who 
If  the  contract  is  valid  no  evasions  of  have  formed  themselves  into  a  corpora- 
it  will  be  tolerated.  Whitney  v.  Slayton,  tion  for  the  purpose  of  manufacturing 
40  Me.  224;  Treat  z'.  Shoninger  Melodeon  and  selling  a  certain  patented  article,  and 
Co.,  35  Conn. 543;  Richardson  t/. Peacock,  by  the  terms  of  which  a  uniform  price  is 
28  N.  J.  Eq.  Z51;  Duffy  v.  Shockey,  11  fixed  for  the  sale  of  the  article  by  the 
Ind.  70;  Smith  v.  Martin,  80  Ind.  260.  members  of  the  company,  which  price 
Contracts  in  restraint  of  trade  if  valid  at  could  only  be  charged  by  the  company, 
common  law  will  be  specifically  enforced  but  which  puts  no  restraint  upon  the 
in  equity,  and  a  breach  of  them  be  re-  amount  of  production  or  sale  of  the  ar- 
strained  by  injunction.  Butler  z/.  Burleson,  tide  by  the  members  of  the  company,  is 
16  Vt.  176;  Angier  v.  Webber.  14  Allen  not  void  as  being  in  restraint  of  trade  or 
(Mass.),2ii;  Cobbs  v.  Niblo,  6  Brad.  (111.)  against  public  policy.  Cent.  Roller  Shade 
60;  Cook  V.  Johnson,  47  Conn.  175;  Co.  t^.  Cushman.  9East.  Rep.  (Mass.)56o; 
Baumgarten  z/.  Broadaway,  77  N.  Car.  8;  s.  c,  9  N.  E.  Rep.  629;  3  New  Eng.  Rep. 
Beard  v.  Dennis,  6  Ind.  200;  Baker  v,  505;  143  Mass.  353.  ' 
Poitmeyer.  75  Ind.  451;  Ewing  v,  John-  Restrictions  imposed  in  conveyances 
son,  34  How.  Pr.  (N.  Y.)  202;  Richard-  that  the  property  conveyed  shall  not  be 
son  V.  Peacock,  36  N.  J.  Eq.  40;  Ellis  used  for  certain  purposes  fall  under  the 
V.  Jones,  56  Ga.  504:  Hubbard  v.  Mil-  general  principles  governing  contracts  in 
ler,  27  Mich.  15;  Doty  v,  Martin,  32  restraint  of  trade.  A  restriction  that  a 
Mich.  462;  Hale's  Appeal,  44  Pa.  St.  lot  should  not*  be  used  for  a  tavern  was 
458:  Harkinson's  Appeal,  78  Pa.  St.  196;  held  valid.  Holmes  v,  Martin,  10  Ga. 
Keeler  v.  Taylor,  53  '  Pa.  St.  467.  503;  Loubenheimer  v.  Mann,  17  Wis. 
Agreements  in  restraint  of  trade  may  be  542.  In  the  following  cases  the  agree- 
assigned,  with  the  business  in  aid  of  which  ments  were  held  void  as  tending  to  ere- 
the  contract  was  entered  into,  by  the  par-  ate  a  monopoly:  Taylor  v.  Blanchard, 
ties  thereto.  Hedge  v,  Lowe,  47  Iowa,  13  Allen  (Mass.),  370;  Craft  v.  McCon- 
137;  Gompers  v.  Rochester,  56  Pa.  St.  oughy,  79  111.  346;  Crawford  v,  W!ck, 
194;  Guerand  v.  Daudelet.  32  Md.  561:  18  Ohio  St.  190:  Morris  Run  Coal  Co.  v, 
Cal.  Steam  Nav.  Co.  v.  Wright,  6  Cal.  Barclay  Coal  Co.,  68  Pa.  St.  173;  Arnot 
258.  Cases  have  arisen  where  physicians  v,  Pittston  Coal  Co.,  68  N.  Y.  558. 
have  sold  their  good-will  and  agreed  not  An  agreement  between  a  grocer  and  a 
to  practise  medicine  within' certain  dis-  baker,  the  tendency  of  which  was  to  en- 
tances  of  their  former  location.  See  But-  hance  the  price  of  bread  and  create  a 
ler  z/.  Burleson,  16  Vt.  176:  Linnr.  Sigs-  monopoly,  in  consideration  of  a  fixed 
bee,  67  111.  75;  Mell  v.  Mooney,  30  Ga.  money  payment,  was  held  in  restraint  of 
413;  Doty  V,  Martin,  32  Mich.  462;  trade  and  invalid  on  the  ground  of  un- 
Dwight  V.  Hamilton,  113  Mass.  175;  reasonableness.  Hay  wards  v,  Bumell, 
Haldeman  v.  Simonton,  55  Iowa,  144;  83  Law  Times,  223. 
Smith  V,  Smith.  41  Wend.  (N.  Y.)  468;  An  agreement  made  by  a  drummer 
Amedoo  v.  Gannon,  6  Hun  (N.  Y.),  384;  with  a  purchaser  not  to  sell  a  certain  kind 
Spier  V,  Lambdin,  45  Ga.  319.  of  goods  to  any  one  else  in  the  same  town 
Within  ten  miles  of  a  village  means  is  not  contrary  to  public  policy.  Keith 
within  ten  miles  in  every  direction  from  v.  Hirschberg  Optical  Co..  2  S.  W.  Rep. 
the  centre  of  th^village.     Cook  v,  John-  (Ark.)  777. 

son,  47  Cono.  175.  Contracts  between  railroad  and  tele- 
One  who  agrees  not  to  practise  as  a  graph  companies  vesting  in  the  latter 
physician  in  a  certain  city  "and  vicinity,"  the  exclusive  right  to  use  or  occupy  the 
is  properly  enjoined  from  practising  right  of  way  of  the  former  for  the  erec- 
^ithin  ten  miles  of  the  city  limits.     Tim-  tion   of  telegraph   poles  and  other  par- 
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53.  General  Bules  Kelating  to  Illegality. — When  the  immediate 
object  of  an  agreement  is  unlawful,  the  agreement  is  void.  Where 
there  are  contained  in  the  same  instrument  distinct  engagements, 
by  which  a  party  binds  himself  to  do  certain  acts,  some  of  which 
are  legal  and  some  illegal  at  common  law,  the  performance  of 


poses  in  connection  with  their  business  owners  of  several  water-rights  in  a  cer- 
of  transmitting  messages,  etc.,  by  tele-  tain  stream  agree  with  each  other,  under  a 
graph,  are  void,  as  in  general  restraint  penalty  of  $10,000,  "agreed  and  liqui- 
of  trade,  and  tending  to  create  monopo-  dated  damages,'*  not  to  sell  to  certain  par- 
lies. W.  U.  Tel.  Co.  V,  Amer.  Union  ties  now  or  hereafter  endeavoring  to  ob- 
Tel.  Co.,  65  Ga.  160;  W.  U.  Tel.  Co.  v,  tain  possession  of  such  rights,  and  not 


B.  &  S.  W.  R  Co.,  3  McCrary  (U.  S.  C. 
C),  130;  W.  U.  Tel.  Co.  V,  A.  U.  Tel. 
Co.,  9  Biss.  (U.  S.  C.  C.)  72;  W.  U.  Tel. 
Co.  V.  Balto.,  etc.,  Tel.  Co.,  23  Fed.  Rep. 
12;  W.  U.  Tel.  Co.  V.  Nat.  Tel.  Co.,  19 
Fed.  Rep.  660.  And  see  W.  Va.  Transp. 
Co.  V,  Pipe  Line  Co.,  22  W.  Va.  600:  W. 
U.  Tel.  Co.  V.  B.  &  O.  Tel.  Co.,  23  Fed. 
Rep.  12;  B.  &  O.  Tel.  Co.  v.  W.  U.  Tel. 
Co.,  24  Fed.  Rep.  319.  Contract  not  to 
run  a  steamboat  on  certain  waters  held 
void.  Oregon  Steam  Nav.  Co.  v.  Hale, 
X  Wash.  283.  See  as  to  agreements  to 
*'  corner"  grain,  Raymond  v.  Leavitt,  46 
Mich.  447;  and  as  to  stock,  Dqs  Passos 
on  Stock  Brokers  and  Stock  Exchanges, 

454- 

It  is  not  unlawful  for  workmen  to  form 


to  make  any  settlement  or  compromise 
with  such  parties,  except  by  the  written 
consent  of  the  others,  no  limit  of  time 
being  set,  was  held  void  as  against  pub- 
lic policy,  being  analogous  to  a  contract 
in  restraint  of  trade,  and  also  as  impos- 
ing a  restraint  and  condition  upon  com- 
promises or  settlements  of  litigation  and 
disputes,  which  are  favored  by  law.  Ford 
V.  Gregson,  14  Pac.  Rep.  (Mont.) 
659. 

An  agreement  by  several  that  one  shall, 
on  behalf  of  all,  bid  for  a  public  contract 
or  at  a  sale  by  auction,  is  not  unlawful 
unless  entered  into  for  the  purpose  of 
stifling  competition.  Kearney  v,  Taylor, 
15  How.  (U.  S.)494,  519;  Huntington  v, 
Bardwell,  46  N.  H.  492;  Bellows  v.  Rus- 


themselves  into  a  society  and  agree  not  sell.  20  N.  H.  427;  Bank  v.  Sprague,  20 
to  work  for  any  person,  who  shall  em-  N.  J.  Eq.  159;  Smith  v.  Greenlee,  2  I>ev. 
ploy  any  journeyman  or  other  person  L.  (N.  Car.)  126;  Goode  v.  Hawkins,  2 
not  a  member  of  such  society  after  notice  Dev.  Eq.  (N.  Car.)  393;  McMinn  r. 
given  him  to  discharge  such  workman.  Phipps,  3  Sneed  (Tenn.),  196;  Small  v. 
Commonwealth  v.  Hunt,  4  Mete.  (Mass.)  Jones,  6  W.  &  S.  (Pa.)  122;  James  r. 
III.  Nor  is  it  illegal  for  **  workmen  to  Fulcrod,  5  Tex.  512;  Marie  r.  Garrison, 
form  and  act  as  an  association  for  the  83  N.  Y.  14:  Marsh  v.  Russell,  66  N.  Y. 
purpose  of  protecting  themselves  against  288;  Smith  v.  Ullman,  58  Md.  183:  Swit- 
the  *  encroachments  '  of  their  employers,  zer  v,  Skiles,  8  111.  529;  Hunt  v.  Elliott, 
and  to  agree  in  furtherance  of  such  ob-  80  Ind.  245;  Phippen  v.  Stickney,  3  Mete, 
ject  not  to  teach  others  their  trade  unless  (Mass.)  384;  Jenkins  v.  Frink,  30  CaL 
by  consent  of  the  society."  Snow  v,  586;  Breslin  v.  Brown,  24  Ohio  St.  565. 
Wheeler,  113  Mass.  179  And  see  Bowen  Compare  Atcheson  v,  Mallon,  43  N.  Y. 
f/.  Matheson,  14  Allen  (Mass.),  499;  Mas-  147;  Woodruff  v.  Berry,  40  Ark.  251. 
ter  Stevedores*  Assoc,  v.  Walsh,  2  Daly  But  an  agreement  not  to  bid  if  made  for 
(N.  Y.),  I.  For  instances  of  combinations  the  purpose  of  stifling  competition  is  nn- 
by  workmen  held  to  be  unlawful  at  com-  lawful.  Hannah  v.  Fife.  27  Mich.  172; 
mon  law,  see  Carew  v.  Rutherford,  106  Gibbs  v.  Smith,  115  Mass.  592;  Swan  r. 
Mass  i;  State  v,  Donaldson,  32  N.  J.  L. 
151. 

An  agreement  contained  in  the  rules  of 
a  trade-protection  society  providing  that 
no  member  should  employ  any  traveller, 
carman,  or  outdoor  employee  who  had 
left  the  service  of  another  member  with- 
out his  consent  in  writing,  until  after  the 
expiration  of  two  years  from  his  leaving 
such  service,  was  held  void  as  an  unrea- 
sonable restraint  on  trade.  Mineral 
Water  Bot  Ex.  &  Tr.  Prot.  Soc,  31 
Solic.  Journ.  626.  A  contract  by  which  the 


V. 


Chorpenning,  20  Cal.  182;  Wooten 
H inkle,  20  Mo.  290;  Gardiner  r.  Morse, 
25  Me.  140;  Ingram  v.  Ingram.  4  Jooes 
L.  (N.  Car.)  188;  King  v,  Winants.  71 
N.  Car.  469;  Gulick  v.  Ward,  5  Halst. 
(N.  J.)  87;  Jones  v.  Caswell,  3  Johns. 
Cas.  (N.  Y.)  29;  Brisbane  v.  Adams,  3 
N.  Y.  129.  • 

A  contract  to  prevent  competition  in 
bidding  for  public  work  is  contrary  to 
public  policy,  and  cannot  be  enforced. 
Hunter  v.  Pfeiffer,  9  N.   E.   Rep.  (Ind.V 
124. 
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those  which  are  legal  may  be  enforced,  though  the  performance  of 
those  which  are  illegal  cannot.*  Where  any  part  of  an  entire 
consideration  is  unlawful,  all  promises  founded  upon  it  are  void.^ 
Where'  the  immediate  object  or  consideration  of  an  agreement  is 
not  unlawful,  but  the  intention  of  both  parties,  at  the  time  of  the 
agreement,  is  unlawful,  or  one  party's  intention  is  unlawful  to  the 
knwoledge  of  the  other,  the  agreement  is  void.  If  the  unlawful 
intention  of  one  party  is  not  known  to  the  other  at  the  date  of  the 
agreement  there  is  a  contract  voidable  at  the  option  of  the  inno- 
cent party,  if  he  discovers  that  intention  at  any  time  before  the 
contract  is  executed.*    An  agreement  may  be  made  void  by  its 

1.  Pigot's  Case,   ii  Co.  Rep.  27,  b,\  cannot  recover  on  the  note  to  the  extent 

Bank  of  Australasia  v.  Breillat.  6  Moo.  of  the  lawful  items,  although  they  are 

P.  C.  152,  201;  Penna.  Co.  v.  Wentz,  37  distinctly  severable  from  the  unlawful, 

Ohio  St.   333,   339;    Ohio  v.    Board  of  sec  Widoe  v.  Webb,  20  Ohio  St.  431; 

Education,  35  Ohio  St.  519,  527;'Gelpcke  Carleton  v.  Woods,  28  N.  H.  290;  Deer- 

V.  Dubuque,  i  Wall.  (U.  S.)  221;  Erie  R.  ing  v.  Chapman,  22  Me.  488;  Cotton  v, 

Co.  ads.  Union  L.  &  E.  Co.,  35  K.  J.  L.  McKenzie,  57  Miss.  418;  Pacific  Guano 

240;    Presbury  v.    Fisher,    18    Mo.    50;  Co.  v,  Mullen,  66  Ala.  582.  Contra^  Shaw 

Leavitt  v.  Palmer.  3  N.  V.  19,  37;  W.  U.  v.  Carpenter,  54  Vt.  155;  Hynds  v.  Hays, 

Tel.  Co.   V.   B.  &  S.  W.   R.  Co.,  3  Mc-  25  Ind.  31.    It  is  no  defence  to  an  action 

Crary  (U  .S.  C.  C),  130.     Contra^  Lind-  on  a  note  given  in  part  payment  of  an 

say  V,  Smith,  78  N.  Car.  328.  account  that  part  of   the  account  is  for 

In  the  case  of  an  alternative  promise,  goods  sold  in  violation  of  law  if    the 

one  branch  of  which  is  lawful  and  the  items  for  goods  lawfully  sold  exceed  the 

other  unlawful,  the  lawful  branch  can  be  amount  of  the  note.     Warren  v.  Chap* 

enforced.  Hanauerv.  Gray,  25  Ark.  350.  man,  105  Mass.  87. 

'*  Where  you  cannot  sever  the  illegal  S.  Armstrong  v,  Toler,  11  Wheat, 
from  the  legal  part  of  a  covenant  the  (U.  S.)  272;  Pearce  v.  Brooks,  L.  R.  i 
contract  is  altogether  void;  but  where  Ex.  213.  An  action  will  not  lie  for  the 
you  can  sever  them, whether  the  illegality  price  of  goods  sold  which  the  seller  knew 
be  created  by  statute  or  by  the  common  were  purchased  for  the  purpose  of  being 
law,  you  may  reject  the  bad  part  and  re-  used  in  aid  of  the  rebellion.  **  With 
uin  the  good.''  Willes,  J.,  Pickering  v.  whatever  impunity  a  man  may  lend 
Ilfracombe  R.  Co.,  L.  R.  3  C.  P.  250;  money  or  sell  goods  to  another  who  he 
U.  S.  V.  Bradley,  10  Pet.  (U.  S.)  343,  knows  intends  to  devote  them  to  a  use 
360-363;  Hynds  v.  Hays,  25  Ind.  31,  39;  that  is  only  malum  prohibitum  or  of  in- 
State  V,  Findley,  10  Ohio,  51.  ferior  criminality,  he  cannot  do  it  without 

S.  Waite  v,  Jones,   i   Bing.  (N.  Car.)  turpitude  when  he  knows  or  has  every 

656.  662;  Carleton  v,  Whitcher,  5  N.  H.  reason   to  believe  that  such  money  o** 

196;  Pettit's  Adm'rz/.Pettit'sDistributees,  goods  are  to  be  used  for  the  perpetrati.^i 

32  Ala.  288;  Collins  v,  Murrell,  2  Met.  of  a  heinous  crime,  and  that  they  ': 'w-re 
(Ky.)  163;  Kimbrough  v.  Lane,  11  Bush  procured  for  that  purpose."  Hanauer 
<Ky.),  556;  Chandler  v.  Johnson,  39  Ga.  v.  Doane,  12  Wall.  (U.  S.)  342,  346; 
85;  Filson's  Trustees  v.  Hiroes,  5  Pa.  Tatum  v.  Kelly,  25  Ark.  209;  Oxford 
St.  452;  Bixby  v.  Moore.  51  N.  H.  402;  Iron  Co.  v.  Quinchett.  44  Ala.  487; 
Bank  v.  King,  44  N.  Y.  87;  Foley  v,  Milner  v,  Patton,  49  Ala.  423;  Roque- 
Speir,  100  N.  Y.  552;  Perkins  v.  Cum-  more  v.  Alloway,  33  Tex.  461;  Smither- 
mings.  2  Gray  (Mass.),  258;  Woodruff  v,  man  v,  Sanders,  64  N.  Car.  522;  Lewis 
Hinman.  11  Vt.   592;    Snider  v.  Willey,  v,    Latham,    74    N.   Car.    283.     Contra^ 

33  Mich.  483;  Covington  v,  Threadgill,  Ruckman  v.  Lightner's  Exrs.,  24  Gratt. 
88  N.  Car.  186;  Railroad  Co.  z/.  Taylor,  6  (Va.)  19;  Wallace  v.  Lark.  12  S.  Car. 
Col.  i;  McQuade  v.  Rosecrans,  36  Ohio  576;  Tedder  v.  Odom,  2  Heisk.  (Tenn.) 
St.  442;  James  v,  Jellison.  94  Ind.  292.  68.      The    rule    generally    prevails    in 

When  a  note  is  given  in  payment  of  an  America  that  the  bare  •  knowledge  of  the 

account,  some  of  the  items  of  which  are  vendor  that  the  property  sold  is  designed 

legal  and  some  illegal,  although  an  action  to  be  applied  to  a  use  unlawful,  but  not 

would  still  lie  for  so  much  of  the  account  amounting  to  a  felony  or  crime  involv- 

as  is  made  up  of  lawful  items,  the  note  ing  great  moral  turpitude,  will  not  pre- 

itself  is  entirely  void.     That  the  plaintiff  vent  a  recovery  based  on  the  sale.  Tracy 
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V,  Talmadge,  14  N.  Y.  162;  Bickell  v. 
Sheets,  24  Ind.  i;  Michael  v.  Bacon,  49 
Mo!  474;  Cheney  v.  Duke,  10  G.  &  J. 
(Mod.)  11;  Steele  v.  Curie,  4  Dana  (Ky), 
3S1;    Bishop  V.    Honey,    34  Tex.   252: 


Rose  V.  Mitchell,  6  Col.  102.  But  see 
Finch  V.  Mansfield,  97  Mass.  80;  Suit  v, 
Woodhall,  113  Mass.  391;  Wilson  v, 
Stratton,  47  Me.  120;  Territt  v.  Bartlett, 
21  Vt.  184;  McConike  v,  McMann,  27 
Vt.  95.  Compare  Spurgeon  v.  McElwain, 
6  Ohio,  442.  In  Ely  v,  Webster,  102 
Mass.  304,  and  Adams  v,  Couillard,  102 
Mass.  167,  it  was  held  that  at  all  events 
mere  reasonable  cause  of  belief  without 


lessor  cannot  recover  the  rent.     Ralston 
V.    Brady,    20  Ga.   449.     See   Smith  v. 
White,  I  Eq.  626;  Riley  v.  Jordan.  123 
Mass.  231.     That  bare  knowledge  by  the 
V.    Money,    34    lex.   252:    lessor  of  the  lessee's  intended  unlawfal 
Armfield  v.  Tate,  7  I  red.  L«  (N.  Car.)    use  of  the  premises  will  not  prevent  his 
258;    Hubbard  v,  Moore,  24   La.   Ann.    recovering  rent,  see   Updike  v.  Camp- 
591;  McKinney  v.  Andrews,  41  Tex.  363;    bell,  4  E.  D.  Smith  (N.  Y.).   570.     Com- 
pare Lyman  v.  Townsend,  24  La.  Ann. 
625.    An  owner  of  property   who    has 
contracted  to  sell  or  let  it  may  rescind 
the  contract  upon  learning  that  the  other 
party  means   to  use  it  for  an  unlawful 
purpose.     Cowan  v.  Milboum,  L.  R.  2 
Ex.  230;  but  see  O'Brien  v.  Brietenbach, 
I  Hilt.  (N.  Y.)  304.     But  a  completely 
executed   transfer    of  property,   though 
made  on  an  unlawful  consideration,  is 


actual  knowledge  on  the  part  of  the  seller  valid,    and    cannot    afterwards    be    set 

of  the  goods  that  the  purchaser  buys  for  aside.      Ayerst  v.  Jenkins,  16  Eq.  257; 

an  unlawful  use  does  not  prevent  recov-  Moore  v.  Adams,  8  Ohio.  372;  Thomas 

ery  of  the  price;  and  see  Brunswick  z/.  v.  Cronise,  16  Ohio,  54;  Rnilroad  Co.  v. 

Valleau,    50  Iowa,    120.      If  goods  are  Mathers,  71  111.   592.  598:  Levet  v.  His 

sold  in  a  State  where  the  sale  is  lawful,  Creditors,    22  La.  Ann.  105;  Adams  v. 

aUhou£;h  the  vendor  knows  that  the  pur-  Barrett,  5  Ga.  404,  414;  Setter  v.  Alvey. 

chaser  buys   them  for  the    purpose    of  15  Kan.  157;   Dixon  t/.  Olmstead,  9  Vl 

resale  in  another  State  where  their  sale  310;  Worcester  «/.  Eaton.  11  Mass.  368; 

is  unlawful,  he  may  recover  their  price  Dumont  v.  Duf ore,  27  Ind.  263;  RatcUffe. 

in  the  latter  State.     Hill  v.  Spear,  50  N.  v.   Smith,    13   Bush  (Ky.),    173.      In  a 

H.  253;  Green  v.  Collins,  3  Cliff.  (U.  S.  series  of  cases  in  Ohio  growing  out  of  a 

C.  C.)  494;  Sortwell  v.  Hughes,  i  Curt,  note  secured  by  mortgage  of  real  estate 

(U.  S.  C.  C.)  244;  Tuttle  V.  Holland,  43  given  to  compound  a  felony  the  decisions 

Vt.  542;  Smith  V.  Godfrey,  28  N.  H.  379;  were  as  follows:    In  an   action  on  the 

Webber    v.    Donnelly,    33    Mich.    469;  note  the  payee  was  held  not  entitled  to 

Jameson  V.Gregory's Exrx.,  4  Met.  (Ky.)  recover,  on  account  of  the  illegality  of 

363;  Mclntyre  v.  Parks.  3  Met.  (Mass.)  the  consideration.       Roll  v.  Raguet,  4 

207.     But  if  in  any  case  the  vendor  does  Ohio,  400.   The  same  result  was  reached 

anything  beyond  making  the  sale  to  aid  in  a  proceeding  by  scire  facias  on  the 


the  unlawful  purpose  of  the  vendee  he 
cannot  recover.  Arnot  v.  Pittston,  etc., 
Coal  Co.,  68  N.  Y.  558;  Foster  v,  Thur- 
ston, ti  Cush.  (Mass.)  322;  Skiff  c/.  John- 
son, 57  N.  H.  475;  Aiken  v.  Blaisdell,  41 
Vt.  655;  Gay  lord  v.  Sora^en.  32  Vl  no; 
Banchor  v.  Mansel,  47  Me.  58. 


mortgage.  Raguet  v.  Roll,  7  Ohio,  pt.  1, 
76.  The  mortgagee  then  brought  eject- 
ment on  the  mortgage,  the  condition 
having  been  broken,  and  recovered  a 
judgment  for  possession  of  the  land. 
Raguet  V.  Roll,  7  Ohio,  pt.  2,  70;  Ace. 
Williams  v.    Englebrecht,   37    Ohio  St. 


Money  lent  to  be  used  in  an  unlawful     383.     Subsequently  the  mortgagor  was 
manner  cannot  be  recovered.     Cannon     allowed  to  redeem.    14  Ohio,  38.    An  in- 


V,  Bryce,  3  B.  &  Aid.  179;  White  v. 
Buss.  3  Cush.  (Mass.)  448;  Plumer  v. 
Smith,  5  N.  H.  553;  Cutler  v,  Welsh,  43 
N.  H.  497;  Ruck  man  v.  Bryan,  3  Den. 
(N.  Y.)  340;  Oxford  Iron  Co.  v,  Spradley, 
46  Ala.  98;  Critchter  v.  HoUoway,  64  N. 
Car.  526.  But  that  mere  knowledge  by 
the  lender  of  the  borrower's  illegal  pur- 


surance  on  a  ship  or  goods  is  void  if  the 
voyage  covered  by  the  insurance  is,  to 
the  knowledge  of  the  owner,  unlawful. 
Wilson  V,  Rankin,  L.  R.  i  Q.  B.  163; 
Dudgeon  v,  Pembroke,  L.  R.  9  Q.  B.  581, 
585;  3  Kent  Com.  262.  And  see  Kelly 
7'.  Ins.  Co.,  97  Mass.  288;  Johnson  v. 
Ins.  Co.,  127  Mass.   555,  cases  of  con- 


pose  will  not  prevent  a  recovery,  is  held    tract  of  insurance  against  fire.     Compare 

in  Jones  v.  Bank,  9  Heisk.  (Tenn.)  455:    further,  on  the  general  head  of 

McGavock  r.  Purycar,  6  Coldw.  (Tenn.) 

34;     Henderson,  v,    Waggoner,    2   Lea 

rTenn.),  133;    Lewis    v.   Alexander,    51 

Tex.  578;   Walker  v,  Jeffries,  45   Miss. 

160;  Howell  V.  Stewart,  54  Mo.  400.     If 

a  building  be  let  with  an  intent  that  it 

shall  be  t^ed  for  an  unlawful  purpose  the 


ments  made  with  an  unlawful  purpose, 
Hanauer  v.  Doane,  12  Wall.  (U.  S.)  342. 
In  Sprott  V.  U.  S.,  20  Wall.  (U.  S.)459* 
it  was  held  that  a  buyer  of  cotton  from 
the  Confederate  Government,  knowing 
that  the  purchase-money  would  be  ap- 
plied in  support  of  the  rebellion,  would 
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connection  with  an  unlawful  purpose  though  subsequent  to  the 
execution  of  it.  To  have  this  effect  it  must  be  part  and  parcel  of 
one  unlawful  scheme.*  Any  security  for  the  payment  of  money 
under  an  unlawful  agreement  is  itself  void,  even  if  the  giving  of 
the  security  was  not  part  of  the  original  agreement.*  If  the  con- 
dition of  a  bond  is  unlawful,  the  whole  bond  is  void.^ 

54.  Diicharge  of  Contract — ^BEeaning  of  Term. — A  contract  is  dis- 
chaiged  when  the  legal  relations  which  it  created  have  ceased 
to  exist. 

55.  Biflcharge  by  Agreement — Express  Bescisiion  of  Executory  Con- 
tracts.— An  executory  contract — that  is,  one  which  has  not  been 
acted  upon — may  be  discharged  by  the  simple  agreement  of  the 
parties  that  it  shall  no  longer  bind  either  of  them.  The  consider- 
ation for  the  promise  of  each  party  is  the  renunciation  by  the 
other  of  his  rights  under  the  contract.  Each  abandons  his  rights 
in  consideration  that  the  other  will  do  the  like.  And  it  must  be 
shown  that  the  agreement  was  mutual,  and  not  a  mere  waiver  of 
his  rights  by  one  party.* 

not  be  recognized  by  the  United  States  737,  734;  Wall  v,  Schneider,  59  Wis.  352, 

courts  as  owner  of  the  cotton.    Field,  J.,  359;  Fraser  v.  Hill,  i  McQu.  392;  Clarke 

dissented  on  the  grounds  that  it  was  a  v.  Foss,  7  Biss.  (U.  S.  C.  C.)  540,  556; 

question  not  of  contract  but  of  owner-  Lowe  v.  Young,  59  Iowa,  364, 371;  Favor 

ship,  and  that  in  deciding  on  title  to  per-  v,  Philbrick,  7  N.  H.  326. 

sonal  property  the  de  facto  government  As  to  when  money  paid  finder  an  un- 

cxisting  at  the  time  and  place  of    the  lawful  agreement  can  be  recovered  back, 

transaction  must  be  regarded.     See  also  see  article  on  Assumpsit. 

Walker's  Exrs.  v.  U.  S..  106  U.  S.  413.  As  to  the  law  by  which  the  legality  of 

1.  See  Armstrong  t'.  Toler,  1 1  Wheat,  a    contract    is  to    be    determined,    see 

<U.  S.)  258.  269;  Mc Blair  v.  Gibbes,  17  article  on  Conflict  of  Laws. 

How.  (U.  S.)  232;  Miltenbergert'.  Cooke,  Extrinsic    evidence    is    admissible  to 

18  Wall.  (U.  S.)  421.  show  that  the  object  or  consideration  of 

8.  Fisher  v.   Bridges,  2  £.  &  B.  118;  •  an    agreement    is    in    fact   illegal.     See 

Graeme  z/.  Wroughion,  11  Ex.  146;  Geere  Evidenck. 

V.  Mare,  2  H.  &  C.  339;  Clay  v.  Ray,  17  4.  Blood  v.  Enos,  12  Vermont,  625. 

C  B.  N.  S.  188;  Edwards  z\  Skirving,  i  Thus,  in  an  action  for  breach  of  prom- 

Brcv.  (S.  Car.)  548;  Coulter  v,  Robinson,  ise  of  marriage,  the  defendant  pleaded 

14  S.  &  M.  (Miss.)  18;  Lowe  v.  Young,  that  before  breach  he  had  been  exoner- 

59  Iowa,  364.     But  see  Bly  v.  Bank,  79  ated  and  discharged  by  the  plaintiff  from 

Pa.  St.  453;  Swan  v.  Scott,  11  S.  &  R.  the  performance  of  his  promise.     It  was 

<Pa.)  155.  objected  that  the  plea  was  bad,  in  that  it 

8.  Co.  Litt.  206,  b.;  Shep.  Touchs.  372;  showed  a  mere  waiver  by  the  plaintiff, 

Duvergier  v.  Fellows,  10  B.  &  C.  826.  unsupported  by  any  consideration.     The 

A  subsequent  agreement  to  vary  the  court  held  that  the  form  of  the  plea  was 
performance  of  a  contract  in  a  way  that  allowable.  "  Yet  we  think,"  said  Alder- 
would  make  it  unlawful  is  merely  in-  son,  B.,  **  that  the  defendant  will  not  be 
operative,  and  leaves  the  original  contract  able  to  succeed  upon  it  .  .  .  unless  he 
in  force.  City  of  Memphis  v.  Brown,  20  proves  s^  proposition  to  exonerate  on  the 
Wall.  (U.  S.)  289.  part  of  the  plaintiff,  acceded  to  by  him- 

*'  When  it  is  sought  to  avoid  an  agree-  self;  and  this,  in  effect,  will  be  a  rescis- 

tnent  not  being  in  itself  unlawful  on  the  sion  of  the  contract.''    King  v,  Gillett,  7 

ground  of  its  being  meant  as  part  of  an  M.  &  W.  55. 

unlawful  scheme  or  to  carry  out  an  un-  Proof  of  the  rescission  by  parol  of  a 

lawful  object,  it  must  be  shown  that  such  contract  for  the  sale  of  land  should  be 

was  the  intention  of  the  parties  at   the  clear  and  convincing  in  order  to  entitle 

time  of  making  the  agreement."     Lord  a  court  to  act    on   it.     Davis  v,  Bene- 

Howden  v.  Simpson,   10  A.  *&  E.  793,  diet,  4  S.  W.  Rep.  (Ky.)  339. 

818;  Sawyer  v,  Taggart,  14  Bush  (Ky.),  One  who  has  explicitly  abandoned  his 
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Cluagt  of  Tonw. 


56.  Bnle  as  to  Executed  Contracts. — But  this  rule  applies  to  the  con- 
tract only  so  long  as  it  remains  executory ;  for  when  it  has  become 
executed  wholly  or  in  part  by  the  passage  of  a  consideration,  it 
cannot  be  discharged  by  a  simple  agreement,  but  only  by  perform- 
ance of  its  terms,  by  a  release  under  seal,  or  by  an  accord  and 
satisfaction.^ 

57.  Negotiable  Instruments. — In  England  promissory  notes  and 
bills  of  exchange  may  be  discharged  by  express  waiver,  without 
any  consideration.*  In  America  commercial  instruments  are 
treated  as  upon  the  same  footing  with  ordinary  simple  contracts,* 

58.  Change  of  Terma — As  an  executory  contract  may  be  altogether 
discharged  by  mutual  agreement,  so  it  may  be  changed.*  Where, 
however,  only  one  side  of  the  agreement  is  changed,  unless  the 


rights  under  a  contract  and  accepted  an 
alternative  is  bound  by  bis  decision.  He 
cannot  again  claim  under  the  contract. 
Kimmerle  v.  Hass,  53  Mich.  341. 

Where  two  persons  enter  into  a  con- 
tract, the  one  to  prospect  for  the  dis- 
covery of  mining  claims  and  the  other  to 
furnish  the  necessary  money,  provisions, 
etc.,  and  do  the  discovery  work  on  claims 
found,  attend  to  the  surveys,  sink  shafts, 
etc.,  such  a  contract,  having  been  partly 
performed  on  both  sides,  cannot  be  re- 
garded as  rescinded  unless  the  circum- 


vices,  but  B  would  give  nothing  in  re- 
turn. So  if  the  contract  were  bro^Een 
one  party  would  become  entitled  to  a 
right  of  action  against  the  other,  and  a 
mere  waiver  of  the  right  without  any 
consideration,  or  the  formality  of  a  seal, 
would  not  be  binding. 

8.  The  reason  for  this  difference  is,  that 
bills  of  exchange  are  governed  by  the 
law  merchant,  which  was  imported  into 
England  from  countries  where  a  debt 
might  be  released  by  express  words,  un- 
accompanied by  any  satisfaction  or  sol- 


stances  show  an  absolute  abandonment  emn  instrument;  and  promissory  notes, 
of  the  contract  as  to  future  enterprises,  having  been  put  upon  the  same  footing 
Proof  of  negotiations  for  an  abandon-     with  bills  of  exchange  by  statute  3  and  4 


ment  is  insufficient  to  establish  a  rescis- 
sion. The  parties  cannot  treat  the  con- 
tract as  binding  and  as  rescinded  at  the 
same  time.  Chadbourne  v,  Davis,  13 
Pac.  Ret).  (Col.)  721. 

If  one  in  his  contract  calls  for  an  ar- 
ticle of  a  particular  quality  or  style  of 
workmanship  and  elects  to  accept  in  lieu 
of  it  one  of  another  kind,  he  discharges 
the  other  party  from  the  obligation  of  483;  Brown 
furnishing  an  article  which  complies  205. 
with  the  specifications  of  the  contract, 
and  he  becomes  bound  by  a  new  implied 
contract  to  pay  for  the  article  he  has  ac- 
cepted what  it  is  reasonably  worth. 
Presb.  Ch.  v.  Hoopes  Co.,  8  Atl.  Rep. 
(Md.)  752. 

1.  Foster  v,  Dawber,  6  Ex.  839. 

To  illustrate:  If  A,  in  consideration 
^f  certain  services  to  be  rendered  by  B, 
promises  to  build  a  house  for  B,  before 
the  work  has  begun  the  parties  may  re- 
lease each  other  from  all  the  obligations 
which  they  have  incurred  by  simply 
agreeing  to  abandon  the  contract.  But 
if  A  entered  upon  the  work  and  built 
the  house,  an  agreement  to  rescind  the 
contract  would  be  without  consideration ; 
A  would  surrender  his  claim  to  B's  ser- 


Anne,  c.  9,  are  governed  by  the  same 
rule.  Baron  Park^  in  Foster  v,  Dawber, 
6  Ex.  839. 

S.  Crawford  v.  Millspaugh,  13  Johns. 
(N.  Y.)  87;  Seymour  v.  Minium,  17 
Johns.  (N.  Y.)  169;  Bender  9.  Sampson, 
II  Mass.  42;  Notes  to  Cumber  v.  Wane, 
I  Sm.  L.  C.  (8ih  Am.  Ed.)  667-8. 

4.  M^Nish  V.  Reynolds,  95  Pa.  St. 
V,    Everhaid,     52     Wis. 


If  they  alter  its  terms  it  is  equivalent  to 
making  a  new  contract,  consisting  of  the 
new  terms  and  what  remains  unchanged 
of  the  original  contract.  The  old  agree* 
ment  being  incorporated  in  the  new,  the 
latter  must  be  construed  with  reference 
to  it.  Carr  v,  Wallachian  Petroleum  Co., 
L.  R.  I  C.  P.  636. 

The  undertaking  of  each  party  to  do 
something  different  from  that  which  he 
first  agreed  to  do,  furnishes  a  considera- 
tion for  the  promise  of  the  other.  A  sub- 
sequent agreement  to  vary  the  perform- 
ance of  a  contract  in  a  way  that  would 
make  it  unlawful  is  merely  inoperative, 
and  leaves  the  orig^inal  contract  in  force. 
City  of  Memphis  v.  Brown,  so  Wall.  (U. 
S.)  289. 
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old  contract  be  rescinded  the  new  agreement  will  be  without  con- 
sideration.^ 

59.  New  and  Inooxudfltent  Contract — If  a  new  agreement  be  made 
which  is  inconsistent  with  the  former  agreement  so  that  they  can- 
not subsist  together,  the  old  one  is  impliedly  discharged  by  the 
new  one.^ 

1.  If  A  contract  to  do  work  for  B  for  contract  would  be  a  valid  contract  between 

one  thousand  dollars,  while  the  contract  the  parties." 

is  still  in  force,  a  subsequent  promise  by  If  A  agrees  to  sell  to  B  goods  at  a 
B  to  pay  him  fifteen  hundred  dollars  certain  price,  and  then  repudiates  his 
would  be  a  mere  gratuitous  undertaking,  agreement,  and  demands  more,  and  B 
for  a  promise  to  pay  a  man  for  doing  agrees  to  pay  and  does  pay  more,  he  can- 
that  which  he  is  already  bound  to  do,  is  not  maintatn  an  action  for  breach  of  the 
obviously  as  barren  of  consideration  as  a  agreement.  Rogers  v,  Rogers,  139  Mass. 
promise  to  pay  a  man  for  doing  nothing.  440. 

Scybolt  V.  N.  Y.  L.  E.  &  W.  R.  Co.,  95        A  agreed  to  do  certain  work,  and  found 

N.  Y.  562.  the   material  on  which  he  had  to  work 

A  promise  by  a  lessee  to  pay  rent  in  was  not  as  represented.  He  then  threat- 
advance,  when  the  rights  of  the  parties  ened  to  rescind  the  contract,  and  B,  the 
are  already  fixed  by  the  lease  and  there  chief  contractor,  told  him  to  go  on,  and 
is  nothing  either  of  detriment  to  the  that  A  would  be  compensated  for  the  extra 
promisee  or  of  benefit  to  the  promisor  work.  A  did  so.  Held^  he  could  recover 
beyond  the  obligations  mutually  estab-  the  additional  compensation,  and  that  the 
lished  in  such  lease,  is  nudum  pactum,  promise  was  not  made  voluntarily  and 
Hasbrouck  v,  Winkler,  48  N.  J.  L.  431.  without      consideration.       Osborne      v. 

When   the  old  contract  has  been  re-  O'Reilly,  10  N.  J.  Law  Jour.  (N.  J.)  216; 

scinded  the  parties  are  discharged  from  s.  c. ,  9   Atl.  Rep.  209.     See  also  Cooke 

all  their    obligations  under    it,  and   of  v.  Murphy,  70  III.  96;  Coyner  v,  Lynde, 

course  may  make  a  new  agreement  upon  10  Ind.  ^82;  Lawrence  v,  Davey,  28  Vt. 

whatever  terms  they  please.     Lattimore  264;  Bishop  v.  Busse,  69  111.  403;  Stewart 

V,  Harsen,  14  Johns.  (N.  Y.)  330;  Munroe  v.  Ketelus,  36  N.  Y.  388,  392;  Rollins  v. 

V.  Perkins,  9  Pick.  (Mass.) 298;  Magarity  Marsh.,  128  Mass.  116;  Moore  v,  Detroit 

V,  Shipman,  2  Mackey  (D.  C),  334.  Locomotive  Works,  14  Mich.  266;  Goebel 

The    case    of    Holmes  v.    Doane,    9  v,  Linn,  47  Mich.  489.     Qmipare  Endriss 

Cushing  (Mass.),   135,  furnishes  a  good  v.    Belie    Isle    Ice  Co.,   49   Mich.    279. 

illustration  of  the  practical  application  of  Contra^  that  they  hold  what  one  is  legally 

this  principle.     There,  A  agreed  to  carry  bound  to  do  a  consideration  for  a  prom- 

B  in  his  vessel  to  California,  if  B,  who  ise.     Ayres  v.   Railroad  Co.,  52  Iowa, 

was  a  carpenter,  would  work  in  preparing  478;  McCarty  v.  Hampton  Bldg.  Ass'n, 

her  for  sea  and  during  the  voyage.     Be-  61  Iowa,  287;  Festerman   v.  Parker,  10 

fore  the  vessel   was    ready  for   sea  A  Ired.  L.  (N.  Car.)  474;  Erb  v.  Brown,  6^ 

refused  to  carry  B,  unless  he  would  sign  Pa.  St.  216;  Vanderbilt  v.  Schreyer,  91 

the  shipping  papers,  and  pay  twenty -five  N.  Y.  392. 

dollars.  B  assented  to  this  arrangement,  8.  Where  A  made  an  agreement  with 
and  signed  the  papers,  but  failing  to  pay  B  for  the  performance  of  various  literary 
the  amount  agreed  upon  was  left  on  shore  labors,  and  subsequently  a  new  agree- 
by  A,  against  whom  he  subsequently  ment  was  entered  into  between  them  by 
brought  suit.  The  court  held  that  he  which  A  agreed  to  devote  his  whole  time 
could  not  recover.  Dewey  J.,  in  deliv-  and  attention  to  the  editing  of  a  certain 
ering  the  judgment,  said:  *' The  defend'  newspaper,  it  was  held  that  the  second 
ant  might  show  that,  at  a  period  prior  agreement  rescinded  the  first  on  the 
to  the  sailing  of  the  vessel,  he  gave  notice  ground  of  inconsistency.  Patmore  v, 
to  the  plaintiff  that  he  would  not  comply  Colburn,  i  C.  M.  &  R.  65.  See  also 
with  his  original  agreement,  and  would  Taylor  v.  Hilary,  i  C.  M.  &  R.  741; 
hold  himself  responsible  for  all  damages  Thornhill  v,  Neats,  8  C.  B.  N.  S.  831;. 
by  reason  of  such  breach  of  contract;  Bacon  v.  Cobb,  45  111.  47;  Stow  v.  Rus- 
and  that  the  plaintiff  thereupon  elected  sell,  36  111.  18;  Chrisman  v,  Hodges,  75 
not  to  avail  himself  of  his  right  to  recover  Mo.  413. 

damages  therefor,  but  chose  to  make  a         It  results  from  the  doctrine  that  a  new 

new  contract,  giving  the  defendant  more  and  inconsistent  agreement  will  discharge 

advantageous  terms,  .  .  .  and  such  new  a  former  contract,  that  a  surety  will  be 
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60.  Change  of  Partiefl. — A  contract  may  be  discharged  by  an 
agreement  which,  while  leaving  the  manner  of  performance  un- 
changed,  substitutes  new  parties  in  place  of  those  originally  bound.^ 

61.  Form  of  New  Agreement— Contracts  under  Seal— Statute  of  Fraudt. 
— It  is  a  maxim  of  the  common  law  that  every  contract  or  agreement 
ought  to  be  dissolved  by  matter  of  as  high  a  nature  as  that  which 
first  made  it  obligatory — Unumquodqtu  dissolvitur  eodem  ligamine 
quo  ligatur^  Consequently,  at  the  common  law  a  contract  under 
seal  could  not  be  discharged  or  varied  by  a  subsequent  'parol 
agreement.^     In  America  this  doctrine  has  been  somewhat  modi- 

discharged  if    the    principals  alter    the  members  to  the  firm.     When  a  partner 

original  contract  in  any  material  point,  retires  from  a  firm  and  a  new  member  is 

As  the  surety  is  not  a  party  to  the  new  taken  in  to  fill  bis  place,  the  creditors  of 

agreement  he  is  not  bound  by  it,  and  he  the  old  firm   may  agree  to  release  the 

is  not  liable  under  the  original  contract,  retiring  partner,  and  look  to  the  new  firm 

for  that  has  been  discharged  by  the  new  for  the  payment  of  their  claims.    Kountz 

agreement.     Whitcher  «».  Hall,  5  B.  &  C.  v.  Holthouse,  85  Pa.  St.  235;  Story  on 

276;  General  Steam   Navigation  Co.  v.  Part.,  §§  152,  153.     As  the  new  partner 

Rolt,  6  C.  B.  N  S.  550;  Polak  v,  Everett,  is  not  liable  for  the  debts  of  the  old  firm. 

L.  R.  I  Q.  B.  D.  669.  his  assumption  of  liability  is  a  suflScient 

"The  law  requires  that  if  there  is  any  consideration  for  the  creditor's  promise, 
agreement    between  the  principals  with  to  release  the  retiring  partner.     '*  I  ap- 
reference  to  a  contract  to  the  performance  prehend  the  law  to  be  now  settled,'*  said 
of  which  another  is  bound  as  surety,  he  Parke,  B.,  in  Hart  v.  Alexander,  2  M. 
ought  to  be  consulted  in  regard  to  any  &  W.  484,493,  **that  if  one  partner  goes 
proposed  alteration,  and  if  he  is  not,  or  out  of  a  firm  and  another  comes  in,  the 
does  not  consent  to  the  alteration,  he  will  debts  of  the  old  firm  may.  by  the  consent 
be  no  longer  bound,  and  the  «court  will  of  all  the  three  parties, — the  creditor,  the 
not  inquire  whether  it  is  or  not  to  his  in-  old  firm,  and  the  new  firm, — be  trans- 
jury."     Paine  v.  Jones,  76   N.   Y.   274,  ferred  to  the  new  firm." 
278-^;  Rowan  v.  Sharp's  Rifle  Mfg.  Co.,        8.  Broom's  Legal  Maxims,  *877. 
33  Conn.  I,  23;  Bensinger  v.  Wren,  100        8.  It  was  no  answer  to  an  action  for  a 
Pa.  St.  500.     See  title   Principal  and  breach  of  covenant,  that  the  defendant 
SuRBTY.  had  abstained  from  performing  at  the 

1.  Inst.    Lit.,   in.    XXX,  §    lit;    Mac-  request  of  the  plaintiff,  although  if  he  had 

keldey's  Roman  Law,  §   538.     Suppose  been  prevented  from  performing  by  the 

A  owes  B  one  hundred  dollars,  and  B  immediate  act  of  the  plaintiff  he  would 

owes  C  one  hundred  dollars,  the  three  have  been  excused.     In  West  v.  Blakc- 

roay  meet  and  agree  that,  instead  of  A  way,  2  M.  &  G.  729,  an  action  of  covenant 

paying  B.  and  B  paying  C,  A  shall  pay  was  brought  by  the  executor  of  a  lessor 

the  money  directly  to  C;  C  accepts  A  as  against  the  lessee,  upon  a  covenant  in 

his  debtor  and  discharges  B,  and  B  in  the  lease  to  yield  up  the  demised  premises 

his  turn  discharges  A.     The  considera^  at  the  expiration  of  the  term,  together 

tion  for  A's  promise  to  pay  C  is  the  with    all    erections   and    improvements 

abandonment  by  B  of  his  claim  against  which  should  be  made  during  the  term. 

A;  foe  B's  release  of  A.  C's  release  of  B;  The  breach  assigned  was  the  removal  of 

and  for  C's  release  of  B,  A's  promise  to  a  greenhouse.     The  defendant  pleaded, 

pay  him  the  one  hundred  dollars.     Thus  that  it  was  agreed  between  the  Icssof  and 

there  is  a  consideration  for  the  promise  himself  that  if  he  would  erect  a  green> 

of  each.    Tatlock  «/.   Harris,   3  Term,  house  upon  the  demised    premises   be 

z8o;  I  Pars,  on  Conts.  '217.  should  be  at  liberty  to  pull  it  down  and 

Where  H.  sold  a  wagon  to  A.,  who  remove  it  at  the  expiration  of  the  term, 

afterward  sold  it  to  C,  and  C.  agreed  to  and  that  he,  coo^fiding  in  the  agreement, 

pay  H.,  who  consented  to  accept  him  as  did  erect  such  a  greenhouse.     The  court 

ms  debtor  instead  of  A.,  it  was  held  that  held  that  the  plea  was  bad.  The  original 

the  debtdue  by  A.  to  H.  was  extinguished,  contract  being  under  seal,  performance 

Heaton  v.  Angier,  7  N.  H.  397.  of  it  could  not  be  dispensed  with  by  an 

Thftprinciple  is  frequently  applied  when  agreement    not   under   seal.     See   also 

a  partnership  is  changed  by  the  retire  Thompson    9.   Brown.    7    Taunt.    656: 

ment  of  a  partner,  or  the  addition  of  new  Spence  v,  Healey,  8  Ex.  668;  Cordwent 
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fied,  and  a  parol  dispensation  of  performance  is  generally  held  to- 
be  a  good  defence  to  an  action  on  a  sealed  instrument,  if  it  is 
supported  by  a  sufficient  consideration,  or  has  caused  the  breach 
for  which  the  party  who  gave  it  seeks  to  recover.*  A  simple  con- 
tract may  be  discharged  by  a  subsequent  parol  agreement,  whether 
the  original  contract  were  reduced  to  writing,  or  consisted  simply 
of  spoken  words.  When,  however,  the  original  contract  is  required 
by  the  Statute  of  Frauds  to  be  in  writing,  the  better  opinion  is 
that  it  cannot  be  varied  by  a  subsequent  contract  which  is  not  in 
writing.  As  the  new  contract  is  rendered  void  by  the  Statute  of 
Frauds,  it  ought  not  to  affect  the  rights  acquired  under  the  former 
agreement.*  There  are  cases,  however,  which  decide  the  other 
way.'  And  in  England  it  would  seem  that  a  contract  which  is 
required  by  the  statute  to  be  in  writing  may  be  absolutely  dis- 
charged by  an  oral  agreement,  although  it  cannot  be  varied  without 
a  writing.* 

62.  Proviiioiu  for  Diieharg^. — ^A  contract  may  contain  provisions 
which  make  it  determinable  under  certain  circumstances. 

63.  ScuL-falfilmeiit  of  a  Specified  Term. — The  parties  may  intro- 
duce into  their  contract  a  provision  that  if  one  of  them  fail  to  f uU 
fil  a  certain  specified  term,  the  other  shall  be  entitled  to  treat  the 
agreement  as  at  an  end.^ 

V.  Hunt,  8  Taunt.  596;  Mayor  of  Berwick  v.  Wane,   i   Sm.   L.   C.   (8th  Am.    £>!.> 

V.  Oswald,  I   E.  &  B.  295;   Woodniflf  v.  669. 

Dobbins,  7  Blackford  (Ind.),  582;  Hogen-  8.  Cammings  v.  Arnold.  3  Met.  (Mass.) 

camp  V,  Ackerman,  4  Zab.  (N.  j.)  133.  486;  Stearns  v.  Hall,  9  Gushing  (Mass.),, 

1.  U.  S.  V.  Howell,  4  W.  C.  C.  R.  620;  31. 

Fleming  r.  Gilbert.  3  Johns.  (N.  Y.)  528;  4.  Willes.  J.,  in  Noble  ».  Ward,  L.  R. 

Le  Fevrc  v,  Lc  Fcvre,  4S.  &  R.  (Pa.)  241;  2  Ex.  135;  Lord  Denman,  C.  J.,  in  Goss 

Dearborn  w.  Cross,  7  Cowen  (N.  Y.),  48;  v.  Lord  Nugent,  5  B.  &  Ad.  58. 

Canal  Co.  v,  Ray,  loi  U.  S.  522;  Esmond  5.  The  difference  between  this  mode 

V,  Van  Benschoten,  12  Barb.  (N.  Y.)  366;  of  discharge  and  that  by  breach  is  this: 

Notes  to  Cumber  v.  Wane,  i  Sm.  L.  C.  When  the  parties  have  agreed  that  oneof 

(8th  Am.  Ed.)  665,  666;  2  Am.  L.  C.  (5th  them  shall  have  an  option   to  dissolve 

Ed.)  590-594.     See  also   Nash  v.  Arm-  the  contract  if  certain  of  its  terms  are  not 

strong,  10  C.  B.  N.  S.  259.  observed,  upon  the  non-fulfilment  of  the 

In  an  action  upon  a  contract  under  specified  terms  the  party  may  exercise 
seal,  which  is  executory  on  both  sides,  his  option,  and  if  he  elects  to  treat  the 
the  defendant  may  show,  in  defence,  that  contract  as  at  an  end  it  will  be  dis- 
before  any  part  of  the  contract  had  been  charged.  But  when  a  term  of  the  con- 
executed,  and  before  a  breach,  the  parties  tract  is  broken,  and  there  is  no  agree- 
agreed  to  vary  its  terms,  and  that  he  ment  that  the  breach  of  that  term  shall 
offered  to  perform  as  thus  varied,  but  it  operate  as  a  discharge,  it  is  always  a 
is  necessary  to  show  an  assent  to  the  question  for  the  courts  to  determine 
change  on  the  part  of  the  plaintiff,  upon  whether  or  not  the  default  is  in  a  matier 
a  common  understanding  as  to  the  change,  which  is  vital  to  the  contract;  for  if  it  is 
Holdsworth  v.  Tucker,  3  New  Eng.  Rep.  not,  the  contract  will  not  be  discha^ed. 
(Mass.)  499.  L.  R.  7  Ex.  7. 

9.  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  The  case  of  Head  v.   Tattersall  frr- 

58;    Noble  V,  Ward,  L.   R.  2  Ex.  135;  nishes  an  instance  of  a  contrac   ^hicb 

Ogle  V,  Earl  Vane,  L.  R.  2  Q.  B.  275;  contained  a  provision  for  its  discherT?. 

8.  c,  L.  R.  3  Q.  B.  272;    Hickman   v.  The  plaintiff ,  on  Monday,  bought  .  hcrce 

Haynes,  L.  R.  10  C.  P.  598;  Hasbrouck  of  the  defendant  which  was  warrant'  d  f^ 

V.  Tappen,  15  Johns.  (N.  Y.)  200;  Swain  have    been    hunted    with    the    lircester 

V.  Seamans,  9  Wall.  (U.  S.)  272;  Hill  v,  hounds.    By  a  condition  of  ths  '^ontract 

Blake,  97  N.  Y.  2x6;  Notes  to  Cumber  he  was  to  be  at  liberty,  up  to  the  Wed- 
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64.  Ooeorrenoe  of  Particular  Svent — The  parties  may  introduce  a 

provision  that  the  contract  shall  be  discharged  upon  the  perform- 
ance of  a  condition,  or  the  occurrence  of  a  particular  event.* 

66.  Option  to  Discharge — ^Domeitic  Service.— A  continuing  contract 
may  contain  a  provision  which  makes  it  determinable>at  the  option 
of  either  party ;  and  such  a  provision  is  sometimes  incorporated 
into  it  by  implication  from  known  usage  and  custom/^    A  con- 

nesday  evening  following  the  sale,  to  re-  ing  that  he  was  bound  to  load  his  cargo, 
turn  the  horse  if  it  did  not  answer  to  its  that  part  of  the  contract    not    coming 
description.     While  it  was  in  his  posses-  within  one  of  the  excepted  risks;  but  the 
sion,  though  not  through  any  default  or  court  held    that  he  could  not  recover, 
neglect  on  his  part,  it  met  with  an  acci-  '*  It  was  an  entire  contract/'  said  Cock- 
dent  which  depreciated  its  value.     The  burn,  C.  J..  **and  there  was  an  insuper- 
liorse  did  not  answer  to  the  description,  able  obstacle  to  the  performance  of  it  in 
and  the  plaintiff  returned  it  before  the  Mo;  and  the  defendant ' was,  therefore, 
Wednesday  evening,  and  brought  an  ac-  justified  in  not  performing  that  part  of  it 
tion  for  the  price  which  he  had  paid,  which  was  possible,  but  which,  without 
JffU,  that  he  was  entitled   to  recover,  the   possibility  of  performing  the  other 
Cleasby,  B.,  said:  "  As  a  time  for  return-  part  of  it,  was  useless." 
ing  the  horse  was  expressly  fixed  by  the  Where  a  contract  for  the  sale  of  a 
contract,   an   accident  occurring  within  quarry  provided  that  the  agreement  to 
the  time,  from  a  cause  beyond  the  plain-  purchase  should  be  null  and  void  in  case 
tiff's  control,  ought  not  to  deprive  him  of  no  profits  were  made,  or  the  premises 
his  right.  .  .  .  The  effect  of  the  contract  should  be  abandoned  by  reason  of  ven- 
was  to  vest  the  property  in  the  buyer,  dees   "  believing  that  the  quarry  could 
subject  to  a  right  of  rescission  in  a  par-  not  be  a  paying  one  or  a  profitable  one 
ttcular  event,  when  it  would  revest  in  the  to  them  in  their  estimation/'  in  a  suit 
seller.     I  think,  in  such  a  case,  that  the  brought  for  a  balance  of  the   purchase- 
person  who  is  eventually  entitled  to  the  money,    it    being    shown    that   vendees 
property  in  the  chattel  ought  to  bear  any  made  no  profit,  and  believed  the  quarry 
loss  arising  from  any  depreciation  in  its  unprofitable,  Ae/d,  that  vendor  was  not 
value,  caused  by  an  accident  for  which  entitled  to  recover,  and  it  was  error  to 
nobody  is  in  fault.     Here  the  defendant  'submit  to  the  jury  the  question  of  possi- 
is  the  person  in  whom  the  property  is  re-  ble  profits.      Krum  v,  Mersher,  9  Atl. 
vested,  and  he  must  therefore  bear  the  Rep.  (Pa.)  334. 

loss."     See  also  Elphick  v.  Barnes,  L.  R.  Stipulations  that  the  law  imports  into 

5  C.  P.  D.  321.  a  contract  become  as  effectually  a  part  of 

1.  Thus,  a  bond  generally  conuins  a  its  terms  as  though  they  were  expressly 

condition  that  if  the  obligor  does  some  written  therein.     Snow  v.  Ind.,  B.  &  W. 

act  the  obligation  shall  be  void.     So  it  is  R.  Co.,  7  West.  Rep.  (Ind.)  264. 

usual  to  insert  in  a  charter-party  a  provi-  It  is  an  implied  term  in  every  contract 

«ion  that  the  ship-owner  shall  be  excused  with  a  carrier,  that  if  a  loss  is  caused 

if  the  performance  of  the  contract  be  pre-  **  by  the  act  of  God,  or  the  public  enemy, 

-vented  by  the  occurrence  of  certain  speci-  or  a  defect  inherent  in  the  thing  earned," 

fied  events.     In  Geipel  v.  Smith,  L.  R.  7  the  carrier  shall  be  excused.     See  Nug- 

Q.  B.  404,  the  defendant  engaged  to  load  ent  v.  Smith,  L.  R.  i  C.  P.  D.  423.     For 

his  vessel   with  a  cargo  of  coals  at  a  meaning  of  "act  of  God  "see  article  on 

spout,  as  directed  by  the  plaintiff,  and,  Act  of  God. 

having  loaded,  to  proceed  to  Hamburg,  2.  Offer  and  Aooeptanoa — ^DiBoharga  by 

and  there  deliver  the  coals.     The  char-  Agreement. — Where  to  either  party  to  a 

ter-party  excepted  certaia  risks,  one  of  written  contract  is  reserved  the  option  of 

which   was    **  the  restraints  of    princes  rescinding  it  before  a  certain  day,  and 

and  rulers."    Before  anything  had  been  one  party  before  the  day    returns  the 

done  by  either  party  in  furtherance  of  contract,  begging  for  an  extension  of  the 

the  contract,   war    broke    out    between  time  for  its  performance,  this  is  equiv- 

France  and  Germany,  and   the  port  of  alent  to  a  rescission  if  the  extension  is 

Hamburg  was  declared  to  be  blockaded,  not  agreed  to.     Thayer  v.  Allison,  109 

The  defendant    threw  up    the    charter-  111.  180. 

parly,  and  refused  even   to  go  to  the  If   one   man   employ  another  in  the 

spout  and  load  his  cargo.     The  plaintiff  capacity  of    clerk,   provided    that    each 

fued  him  for  a  breach  of  contract,  claim-  shall  have  a  right  to  put  an  end  to  the 
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tract  for  domestic  service  maybe  determined  by  the  servant  upon 
giving  the  customary  notice,  and  by  the  master  upon  giving  the 
customary  notice,  or  paying  the  servant  his  wages  for  the  lengfth 
of  time  to  which  he  is  entitled  to  notice.  The  length  of  the  not- 
ice is  regulated  by  the  custom  of  the  place  where  the  contract  is 
made.*  When  the  hiring  is  for  no  certain  time,  and  the  wages 
are  not  paid  at  fixed  periods,  the  contract  may  be  determined  at 
the  will  of  either  party,  without  giving  any  notice.* 

66.  Discharge  by  Performance. — When  the  terms  of  a  contract  have 
been  fulfilled  the  contract  is  discharged.  In  order  that  perform- 
ance may  work  a  discharge,  both  the  parties  must  have  done  all 
that  the  contract  required  them  to  do.  When  one  party  has  per- 
formed his  part  of  an  agreement  he  is  free  from  further  liability, 
but  the  contract  is  not  discharged  until  the  other  party  also  has 
performed  his  part  of  the  agreement.^ 

If  there  be  a  partial  or  total  failure  of  performance,  the  contract 
is  broken. 

67.  Payment  of  Leas  than  is  Dne — ^By  Promissory  Note. — It  is  an 
old  rule  of  the  common  law  that  the  payment  of  a  sum  less  than 
that  which  is  due  cannot  operate  as  a  satisfaction  of  the  debt.^ 

relation  at  any  time  upon  giving,  one  8.  The    performance    of    a   contract 

month*s  notice  to  the  other,  the  employ-  should  be  a  fair  and  reasonable  perform- 

ment  may  be  determined  by  complying  ance  of  that  which  the  parties  intended 

with  the  express  terms  of  the  agreement,  should  be  done — not  a  performance  which 

Under  a  contract  of  employment  for  a  merely  satisfies  the  letter  of  the  agree* 

stated  term  at  a  sum  certain,  which  gives  ment,  but  a  substantial  b&na  fide  compli- 

the  employer  the  right  to  discharge  the  ance  with  its  spirit.  When  and  by  whom  a 

employee  for   ''unfitness/'  and  consti-  contract  should  be  performed,  and  whe- 

tntes  him  sole  judge  of  the  snflSciency  of  ther  or  not  certain  acts  amount  toaper- 

reasons  for  discharge,  he  has  no  right  to  formance,  are  questions  which  can  only 

discharge  the  employee  before  the  expi-  be  answered  by  referring  to  the  agree- 

ration  of  the  term  because  he  refuses  to  ment  itself. 

consent  to  a  reduction  in  wages.     Win-  4.  If  one  man  owes  another  one  hun- 

s  Jp    V.    Portland    League   Base-ball  &  dred  dollars,  and  the  creditor  agrees  to 

A  hietic  Assn.,  7  Atl.  Rep.  (Me.)  706,  78  accept  fifty  dollars  in  satisfaction  of  his 

Me.  571.  claim,  and  gives  the  debtor  a  receipt  in 

1.  Parker  v,  Ibbetson,  4  C.  B.  N.  S.  full,  he  may  immediately  afterwards  sue 
347:  Add.  on  Conts.  438-9;  Whart.  on  him  for  the  other  fifty  dollars.  But  if 
Conts.,  §  718;  Leake,  673.  the  creditor  receives  some  collateral  thing 

In   England,  the  hiring  of  a  servant  in  satisfaction,  it  is  a  good  discharge  of 

without  any  engagement  as  to  the  dura-  the  debt.     The  courts  will  not  inquire 

tion  of  the  service  is  construed  to  be  a  into  its  value.     Thus,  a  horse  worth  fifty 

hiring  for  a    year,   determinable    by  a  dollars  might  be  received  in  satisfaction 

month's  warning,  or  the  payment  of  a  of  a  debt  of  one  thousand  dollars,  while 

month's  wages.     Nowlan  v,  Ablett,  2  C.  a  payment  in  cash  of  five  hundred  dollars 

M.  &  R.  54.    Such  an  implication  does  would  leave  the  debtor  liable  to  a  suit 

not  generally  exist  in  America.  for  the  balance  of  the  debt.     The  reason 

2.  Thus  in  Coffin  v.  Landis,  46  Pa.  for  this  difference  is,  that  money  hav- 
St  426,  the  defendant  employed  the  ing  a  fixed  value,  a  small  sum  cannot 
plaintiff  to  sell  his  lands.  Nothing  was  possibly  be  worth  as  much  as  a  larger; 
said  in  regard  to  the  time  during  which  whereas  a  collateral  thing,  for  all  that  ap- 
the  agreement  should  continue.  The  de-  pears,  may  be  worth  as  much  as,  or  more 
fendant  discharged  the  plaintiff  without  than,  the  debt.  It  was  accordingly  held 
previous  notice,  and  the  court  held  that  in  the  early  cases,  that  a  promissory  note 
he  was  justified  in  doing  so,  as  the  agree-  for  a  less  amount  than  the  debt  could  not 
ment  was  determinable  at  the  will  of  be  received  in  satisfaction.  *'If;£5beno 
either  party,  without  warniag  to  the  other,  satisfaction  for  ;f  15,  why  is  a  simple  coa- 
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When  a  creditor  accepts  a  promissory  note  from  his  debtor,  the 
question  arises  whether  the  note  is  an  absolute  extinguishment  of 
the  debt,  or  an  extinguishment  conditional  upon  its  payment  at 
maturity. 

In  England,  and  in  most  of  the  United  States,  in  the  absence  of 
other  evidence,  the  presumption  is  that  a  promissory  note  was  in- 
tended as  a  conditional  payment,  so  that  if  it  be  not  paid  at  ma- 
turity payment  of  the  debt  may  be  enforced  as  if  the  note  had  not 
been  given.*  In  Massachusetts,  Maine,  and  Vermont  the  pre- 
sumption is  that  it  was  intended  as  an  absolute  payment.*  The 
difference,  however,  is  only  one  of  presumption,  for  it  is  uni- 
versally held  that  if  the  creditor  accepts  the  note  in  full  satisfac- 
tion and  discharge  of  the  debt,  his  only  remedy  is  upon  the  note.* 

68.  Tender. — As  performance  will  discharge  a  contract,  so  in 
some  cases  will  an  attempt  to  perform,  although  actual  perform- 
ance be  not  accomplished.^ 

tsact  to  pay  £^  a  satisfaction  of  another  8.  So,  if  the  creditor  is  guilty  of  lachesi, 

simple  contract  of  three  times  the  value  V  and  omits  duly  to  present  the  bill  or  note, 

Cuml^r  V.  Wane,  i  Strange,  436;  s.  c,  i  and  to  give  notice  of  its  dishonor  if  not 

Sm.  L.  C.  633.  paid,  the  instrument  becomes  money  in 

But  this  doctrine  has  been  overruled  by  his  hands  as  between  him  and  the  person 

the  modern  cases,  and  it  is  now  held  that  from  whom  he  received  it.     Peacock  v. 

a  promissory  note  may  be  a  good  satis-  Pursell,  14  C.  B.  N.  S.   728.    So   if  the 

faction,  although  it  be  for  a  less  amount  note  were  originally  received  as  cash,  as* 

than  the  debt.     Goddard  v,  O'Brien,  L.  banlc  bills  are  usually  received,  the  pay- 

R.  9  Q.  B.  D.  39;  s.  c,  21  Amer.  L.  Reg.  ment  would  be  absolute.     Guardians  of 

N.  S.  637;  Mechanics'  Banlc  v.  Huston,  the  Poor  v.  Greene,  i  H.  &  N.  S89. 

II  W.  N.  C.  (Pa.)  389.  4.  Thus,  if  a  vendor  tenders  goods  in 

If  a  promissory  note  may  be  a  satisfac-  pursuance  of  the  terras  of  a  contract,  and 
tion  for  a  sum  greater  than  its  face  value,  satisfies  all  the  requirements  of  the  con- 
there  seems  to  be  no  reason  why  a  tract  with  respect  to  delivery  and  so- 
money  payment  should  not  have  the  forth,  but  the  vendee  refuses  to  accept 
same  effect,  for  a  promissory  note  can-  them,  the  vendor  ma^  successfully  main- 
not  possibly  be  worth  more  than  its  face  tain  or  defend  an  action  for  the  breach  of 
value  in  cash.  It  is  probable  that  the  old  the  contract.  Startup  v.  Macdonald,  6 
doctrine  of  the  common  law  will  sooner  M.  &  G.  593. 

or  later  be  abandoned,  and  a  creditor  But  when  performance  consists  in  the 

who  chooses  to  receive  a  partial  payment  payment  of  mctaey,  a  tender  of  payment 

in  satisfaction  of  his  demands  be  held  to  does    not   discharge    the    contract,   bat 

his  agreement.    See  Goddard  v.  O'Brien,  rather  establishes  the  liability   of    him 

L.  R.  9  Q.  B.  D.  39.  who  makes  the  tender,  for,  in  general, 

1.  Sard  V.  Rhodes,  i   M.   &  W.   153;  he  is  liable  to  pay  the  sum  which  be  ten- 

Sayer  v,  Wagstaff,  5  Beav.  423;  Peter  v.  ders  whenever  he  is  called  upon  to  do  so. 

Beverly,  19  Pet.  (U.  S.)  532 ;  Robinson  But  it  puts  a  stop  to  accruing  damages 

V.  Read,  9  B.  &  C.  455;  Maillard  v,  Duke  or  interest  for  delay  in  payment,  and  if 

of  Argyll,  6Sc.  N.  R.  938;  In  re  London,  an  action  be  brought  for  the  debt  it  en- 

etc..  Bank,  34  L.  J.  Ch.  418;  Article  on  titles  the  defendant  to  costs.    Cornell  v. 

**  Payment    in    Something    Else    than  Green,  10  S.  &  R.  (Pa.)  14. 

Money,"  11  Cent.  L.  J.  360;  Morrisst^.  In  order  that  a  dian  may  profit  by  his 

Harveys,  75  Va.  726;  Sayre  t/.  King,  17  tender,  he  must  from  the  time  of  making 

W.Va.  562;  /«fvParker,ii  Fed.Rep.397.  it  continue  ready  and  willing  to  carry  it 

Where  the  debtor  gives  a  new  security  into  effect.     Consequently,  Uf  after  faiav- 

which  is  void  and  avoided,  the  creditor  ing  made  a  tender  he  refuses  to  pay  his- 

may  sue  him  on  the  original  contract,  debt,  he  loses  the  benefit  of  his  tender. 

Walker    v.   Mayo,   3    New   Eng.    Rep.  The  tender  must  be  an  aaual  prodoc- 

(Mass.)  195.  tion  of  the  money,  and  a  proffer  of  it  to 

8.  2  Pars,  on  Conts.  (7th  Ed.)* 624,  and  the  creditor.     The  entire  sum  due  most 

notes.  be  offered  in  such  a  form  that  the  cxedi* 
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liVMdbili^.  CONTRACT.  Voa-«drt«iM  of  M^Mt-Mttar. 

•9.  LnpoMibility.—- A  contract  may  be  impossible  of  performance 
at  the  time  when  it  is  made ;  or  it  may  become  impossible  by 
events  happening  subsequently  to  its  formation. 

70.  Known  ta  Both  Partiei.— A  contract  to  do  a  thing  which  both 
the  promisor  and  promisee  know  to  be  physically  impossible  of 
performance  imposes  no  obligation  upon  either  party.* 

71.  Legal  ImpoMibility. — A  contract  to  do  a  thing  which  is  legally 
impossible  is  void.* 

72.  Ifon-ezifltenee  of  Snlqeot-matter. — When  a  contract  is  made 
upon  the  supposition  that  a  certain  thing  is  in  existence,  and  it 
turns  out  that  the  thing  never  was  in  existence,  or  had  been  de- 
stroyed at  the  time  when  the  contract  was  made,  the  agreement  is 
void  as  having  been  made  under  a  mistake.* 

tor  may  take  the  exact  amount  of  his  **  that  there  may  not  be  cases  in  which  a 
debt.  The  tender  must  be  unconditional,  man  may  have  contracted  to  do  something 
A  debtor  has  no  right  to  annex  any  con-  which  in  the  present  state  of  scientific 
ditions  to  which  the  creditor  has  a  right  knowledge  may  be  utterly  impossible, 
to  object.  For  instance,  he  has  no  right  and  yet  he  may  have  so  contracted  as  to 
to  demand  a  receipt  in  fiHl.  But  if  be  warrant  the  possibility  of  its  performance 
merely  asks  a  receipt  for  the  amount  by  means  of  some  new  discovery,  or  be 
which  he  tenders,  the  tender  will  be  liable  in  damages  for  the  non  perform- 
good.  See  article  on  **17ie  Requisites  to  ance,  and  cannot  set  up  by  way  of  de- 
ft Valid  Tender,"  17  Amer.  L.  Reg.  N.  S.  fence  that  the  thing  was  impossible.*' 
745.  where  the  cases  are  collected.  See  The  domain  of  impossibility  is  being  con- 
title  Tender.  stantly  narrowed    by    the    increase   of 

1.  No  expectation  is  created   in    the  scientific  knowledge, 

breast  of  the  promisee,  and   therefore  8.  Where  a  servant  agreed,  in  considera- 

no  wrong  is  done  him  if  the  promise  is  tion  of  certain  services  to  be  rendered  to 

not  fulfilled.     It  is  not  so  much  the  im-  himself,  to  discharge  a  debt  due  to  his 

possibility  of  performance  which  renders  master,  it  was  held  that  the  agreement 

the  agreement  invalid,  as  it  is  the  ab-  was  void,  because,  it  was  legally  impos- 

sence  of  that  true  consent  which  is  the  sible  for  the  servant  to  discharge  a  debt 

life  of  every  contract.     '*  I  think,"  said  due  to  his  master.     Harvy  v.  Gibbons, 

Brett,  J.,  in  Cliflford  v.  Watts,  L.  R.  5  C.  2  Lev.  161.   See  also  Faulkner  ?/.  Lowe,  2 

P.  588,  **  it  is  not  competent  to  a  defend-  Ex.   595;    Stevens  v.  Coon,    i    Pinney 

ant  to  say  that  there  is  no  binding  con-  (Wis.),  356. 

tract,  merely  because  he  has  engaged  to  8.  The  parties  make  no  contract  be- 
do  something  which  is  physically  impos-  cause  the  thing  which  they  supposed  to 
sible.  I  think  it  will  be  found  in  all  the  exist,  and  the  existence  of  which  was 
cases  where  that  has  been  said,  that  the  indispensable  to  the  making  of  their  con- 
thing  stipulated  for  was,  according  to  tract  had  no  existence.  Gibson  t^.  Pelkfe, 
the  state  of  knowledge  of  the  day,  so  ab-  37  Mich.  380;  Franklin  v.  Long,  7  Gill  & 
surd  that  the  parties  could  not  be  sup-  John.  (Md.)  407:  Strickland  v.  Turner, 
posed  to  have  so  contracted.'*    Accord-  7  Ex.  208. 

ingly.  if  a  man  should  bind  himself  to  do  Where  a  cargo  of  com  was  sold  while 

something  which  may  be  deemed  to  be  on  its  way  by  sea  to   London,   and  it 

within  the  range  of  possibility,  but  which  turned  out  that  prior  to  the  sale  the  cargo 

has  never  yet  been  done,  and  is  not  even  had  been  destroyed,  it  was  held  that  the 

known  to  be  possible,  he  would  be  re-  contract  of  sale  was   invalid.     *'  It  ap- 

sponsible  in  damages  if  he  failed  to  per-  pears  to  me  dearly/*   said  Lord  Cran- 

form  his  agreement.     A  contract  to  con-  worth,  "  that  what  the  parties  contem- 

stmct  a  vessel  which  should  be  able  to  plated,  those  who  bought  and  those  who 

cross  the  Atlantic  in  five  days  would  sold,   was  that  there  was  an    existing 

very  probably  be  valid  at  the  present  something  to  be  sold  and  bought."    No 

day.  although  such  a  thing  has  never  yet  such  thing  existing,   the   contract  was 

been  done;  while  one  hundred  years  ago  void.     Couturier  z/.  Hastie,  5  H.   L.  C. 

such  a  contract  would  have  been  thought  673. 

absurd.     "  I  am  not  prepared  to  say,"  So  a  covenantee  was  discharged  from 

said  Witles,  }.,  in  the  case  last  cited,  the  performance  of  his  covenant  to  dig 
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Known  to  Ono  Porty.                   CONTRACT,  SfBMt  of  Chango  in  Law. 

78.  Known  to  One  Party. — When  the  impossibility  of  performance 

is  known  to  the  promisor,  but  not  known  to  the  promisee,  the 

former  is  liable  in  damages  for  a  failure  to  perform.^ 

If  the  possibility  is  known  to  the  promisee,  but  not  to  the  prom- 
isor, the  former  cannot  sue  the  latter  for  a  failure  to  perform.* 

74.  Effect  of  Change  in  Law. — Parties  must  always  be  considered  as 
contracting  with  reference  to  the  law  as  it  existed  at  the  time  of  the 
contract.  If  performance  of  a  contract  becomes  wholly  or  in  part 
impossible  by  reason  of  a  change  in  the  law,  the  contract  is  to  that 
extent  discharged.* 

one  thoasand  tons  of  potter's  day  yearly,  liable  for  a  breach  of  his  promise.     Wild 
upon  the  discovery  that  at  the  time  of  v,  Harris,  7  C.  B.  999;  Millward  v.  Little- 
making  the  covenant  there  was  not  so  wood,  5  Ex.  775. 
much  as  one  thousand  tons  of  clay  under  8.  Leake  on  Cont.  692. 
the  land.    Clifford  v.  Watts,  L.  R.  5  C.  8.  Atkinson  v.  Ritchie,  10  East.  534; 
P.  577.  Mayor  of  Berwick  v,  Oswald,  3  E.  &  B. 

Where  A  l^  an  agreement  in  writing  665;  Brown  v.  Mayor  of  London,  9  C. 

**  leased  ''  to  B  *'  all  the  clay  that  is  good  B.  N.  S.  726;  s.  c,  in  Ex.  Ch.  13  C.  B. 

No.    I   fire-clay  on  his  land"  described  N.  S.  828;  Jones  v.  Tudd,  4  N.  Y.  412; 

for  a  term  of  three  years,  subject  to  the  Brick  Presby.  Ch.  v.  N.  Y.,  5  Cowen  (N. 

condition  that  B  **  shall  mine  or  cause  to  Y.),  538. 

be  mined,  or  pay  for,  not  less  than  2000  The  laws  subsisting  at  the  time  of  mak- 

tons  of  clay  every  year,  and  shall   pay  ing  a  contract  and  where  it  is  to  be  per- 

therefor  twenty-five  cents  per   ton   for  formed  enter  into  and  form  a  part  of  it 

every  ton  of  clay  monthly  as  it  is  taken  as  if  they  were  expressly  referred  to  or 

away,"  it  was  held  that  if  clay  of  the  incorporated  in  its  terms.     Holbrook  v. 

quality  mentioned  and  in  quantity  suffi-  Ives,  7  West.  Rep.  (Ohio)  201. 

cient  to  justify  its  mining  could  not  by  In  Baily  v,  De  Crespigny,  L.  R.  4  Q. 

the  use  of  due  diligence  be  found  on  the  B.  t8o,  the  defendant  demised  certain 

land,  then  there  was  no  obligation  to  pay  premises  to  the  plaintiff,  and  covenanted 

the  amount  agreed  on  in  case  of  failure  that  neither  he  nor  his  assigns  would, 

to  mine.     Brick  Co.  v.  Pond,  38  Ohio  during  the  term,  permit  any  but  oma- 

St.  65;  Cook  V,  Andrews,  36  Ohio  St.  mental  buildings  to  be  erected  on  a  cer- 

278.  tain  paddock  fronting  the  demised  prem- 

In  an  action  by  one  railroad  company  ises.  Subsequently  a  railroad  company 
against  another  for  breach  of  contract  to  took  the  paddock,  under  powers  given 
co-operate  in  securing  such  legislation  to  them  by  an  act  of  Parliament,  and  built 
as  would  result  in  an  appropriation  of  a  railway  station  upon  it.  In  an  action  for 
public  lands  for  the  roads,  it  appearing  breachof  the  covenant  it  was  held  that  the 
that  all  available  lands  were  exhausted,  defendant  was  discharged  from  cove- 
so  that  the  effort  would  necessarily  have  nant  by  the  act  of  Parliament,  which  com- 
been  futile,  held^  that  the  plaintiff  could  pelled  him  to  assign  to  the  railway  com- 
not  recover.  Dubuque  S.  W.  R.  Co.  v,  pany,  and  so  put  it  out  of  his  power  to 
Ced.  Rap.  &  Mo.  Riv.  R.  Co.,  66  Iowa,  perform. 
366.  See  also  Exposito  v.  Bowden,  7  E.  & 

One  who  agrees  with  a  mortgagee  to  B.  763,  783.     The  outbreak  of  war  dis- 

pay  a  mortgage  on  its  assignment  to  him  solves  a  partnership  previously  existing 

is  released  from  his  promise  by  afore-  between  subjects  of  two  hostile  countries, 

closure  and  sale  by  the  mortgagee.    Un.  Griswold  v.  Waddington,  15  Johns.  (N. 

Sav.  Inst.  V.  Hill,  139  Mass.  47.  Y.)  57;  16  Johns.  (N.  Y.)  438;  Matthews 

Where  a  contract  is  entered  into  upon  v.  McStea.  91  U.  S.  7,  9;  The  William  Ba- 

an  assumption  of  the  parties  of  the  exist-  gaily,  5  Wall.  (U.  S.)  377,  407;  Taylor  r. 

ence  of  a  certain  fact  as  to  which  it  after-  Hutchinson,  25Gratt.  (Va.)  536;  Hubhaid 

wards  appears  that  the  parties  were  mu-  v,  Matthews,  54  N.  Y.  43,  48.  49.    If  a 

tually  mistaken,  the  contract  obligation  creditorhasanagent  in  the  country  of  the 

ceases.     Muhlenberg  7^  Henning,  9  Atl.  enemy.payment  by  the  debtor  to  the  agent 

Rep.  (Pa.)  144.  resident  there  is  lawful.  Ward  v.  Smith, 

1.  If   a    married   man    promises    to  7  Wall.  (U.  S.)  447;  Buchanan  v.  Curry, 

marry   a  single  woman   who  does  not  19  Johns.  (N.  Y.)  137;  Kershaw  r.Kelsey, 

J<now  that  he  is  already  married,  he  is  100  Mass.  561,  573;  Rodgers    r.    Bas» 
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Tempontry  Clukiife.                       CONTRACT,  Temporary  Change. 

76.  Temporary  Change. — When  the  impossibility  created  by  the 
law  is  only  temporary,  the  contract  will  be  suspended,  but  will  re- 
vive again  when  the  impediment  is  removed.* 

46  Tex.  505;  Halet/.  Wall,  22  Gratt.  (Va.)  ance  the  policy  void."    2.  That  time  is 

424.    And  so  is  the  investment  there  by  of  the  essence  of  the  contract,  and  a 

the  agent  of  money  in  his  hands.     Bar-  failure  to  pay  involves  an  absolute  for- 

tow  Co.  Commrs.  v.  Newell,  64  Ga.  699.  feiture,  but  that  under  the  circumstances 

A  provision  in  a  contract  of  insurance  if  the  company  insisted  on  a  forfeiture 

that  no  action  shall  be  maintainable  on  the  assured  was  entitled  to  the  equitable 

it  unless  begun  within   twelve  months  value  of  the  policy  arising  from  the  pre- 

next  after  the  occurrence  of  the  loss,  does  miums  actually  paid,  i.e.,  the  difference 

not  in  casf!  of  war  between  the  countries  between  the  cost  of  a  new  policy  and  the 

of  the  contracting  parties  operate  like  a  present  value  of  the  premiums  yet  to  be 

statute  of  limitations  by  letting  the  term  paid  on  the  forfeited  policy  when  the  for- 

open  and  expand  itself  so  as  to  receive  feiture  occurred.  Compare  Crawford  v,  Ins. 

within  it  the  term  of    legal    disability  Co.,  5  C.  L.  J.  100;  Abell  v,  Ins.  Co.,  18 

created  by  the  war,  and  then  close  to-  W.  Va.  400.    3.  That  the  doctrine  of  re- 

gether  at  each  end  of  that  period,  so  as  vival  of  contracts  suspended  during  war 

to  complete  itself  as  though  the  war  had  "cannot  be  invoked  to  revive  a  contract 

■never  occurred,  but  by  having  become  which  it  would  be  unjust  or  inequitable 

impossible    of    performance    by  law  is  to  revive — as  where  (as  here)  time  is  of 

wholly  discharged.     Semmes  v,  Ins.  Co.,  the  essence  of  the  contract,  or  the  parties 

13  Wall.  (U.    S.)   158.     Where  by  the  cannot  be  made  equal."    Waite,  C.  J., 

terms  of  a  contract  for  work  and  labor  and  Strong,  J.,  dissented,  holding  that 

the  full  price  is  not  to  be  paid  until  the  failure  to  pay  the  annual  premium  when 

work  is  completed,  and  a  complete  per-  it  matured  put  an  end  to  the  policy,  not- 

formance  becomes  impossible  by  act  of  withstanding  the  default  was  occasioned 

the  law,  the  contractor  may  recover  for  by  the  war.     Ace,  Dillard  v.  Ins.  Co., 

the  work  actually  done  at  the  full  prices  44  Ga.  119;  Worthington  v,  Ins.  Co.,  41 

agreed  upon.  Jones  v.  Judd,  4N.  Y.  411.  Conn.  372;  Tait  v.  Ins.  Co.,  i  Flipp.  (U. 

To  discharge  the  contract  the  law  must  B.C.  C.)  288.     Clifford  and  Hunt,  JJ., 

make  performance  impossible  not  merely  dissenting,   held  that  the  contract  was 

•more  expensive  or  burdensome.     Baker  only  suspended  during  the  war  and  re- 

z'.  Johnson,  42  N.  Y.  126.  vived  when  peace  ensued.     Ace,  Ins.  Co. 

1.  In  one  case  a  vessel  was  detained  v,  Duerson,  28  Gratt.  (Va.}630;  Ins.  Co. 

in  port  for  tw>  years  by  an  embargo,  yet  v.    Hilliard,  37   N.  J.   L.  444;  Cohen  v, 

the  owners  were  held  responsible  for  not  Ins.  Co.,  50  N.  Y.  610;  Sands  v,  Ins.  Co., 

performing  their  contract  when  the  em-  50  N.  Y.   626;  Hamilton  v.  Ins.  Co.,  9 

'bargo  was  removed.     Hadley  v.  Clarke,  Blatchf.  (U.   S.   C.  C.)  234;  Ins.   Co.  v. 

8   T.   R.   259;  Baylies  v.    Fettyplace,  7  Atwood's  Admx.,   24    Gi'att.  (Va.)  497; 

Mass.  325;  Palmer  z/.  Lorillard,  16  Johns.  Ins.  Co.  z/.  Warwick,  20  Gratt.  (Va.)  614; 

(N.  Y.)348;  Odlin  v,  Ins.  Co.,  2  Wash.  Stratham  v.  Ins.  Co.,  45  Miss.  581;  Ins. 

C.  C.  312;  McBride  v,  Ins.  Co.,  5  Johns.  Co.  v,  Clopton,  7  Bush  (Ky.),  179. 

(N.  Y.)  299.     In  Statham  v,  Ins.  Co.,  93  Where  the  condition  is  possible  at  the 

U.  S.  24,  the  court  was  called  upon  to  date  of  the  instrument,  and  subsequently 

pass  upon  the  effect  of  the  non-payment  becomes  impossible  by  the  act  of  God,  or 

of  the  stipulated  annual  premium  in  a  of  the  law,  or  of  the  obligee,  the  obligation 

policy  of  life  insurance  conditioned  to  be  and  the  condition  both  become  void.  Co. 

-void  on   non-payment  of   the   premium,  Litt.  206,  a\  Taylor  v,  Taintor,  16  Wall. 

where  the  failure  to  pay  was  caused  by  (U.    S.)     366,     369;     Brown    z\    Dille- 

the  intervention  of  war  between  the  ter-  hanty,  4  S.  &  M.  (Miss.)  713;  People  v. 

-i'tories  in  which  the  insurance  company  Bartlett,  3  Hill  (N.  Y.),  570;  Badlam  v. 

and    ihe    assured    respectively    resided.  Tucker,  i    Pick.  (Mass.)  284;  People  v, 

which  made  it  unlawful  for  them  to  hold  Manning,  8  Cow.  (N.  Y.)  297;  Whitney 

intercourse.  A  majority  of  the  court  held :  v.  Spencer,  4  Cow.  (N.  Y.)  39;  Blake  z^. 

X.  That  such  a  policy  "is  not  an  insnr-  Niles,  13  N.   H.  459;  Scully  v,  Kirkpat- 

ance  from  year  to  year  like  a  common  rick,   79  Pa.  St.  324,  331 ;   Marshall  v, 

fire  policy,  but  the  premiums  constitute  Craig,  i  Bibb  (Ky.).  386,  390;  Hopkins 

an  annuity  the  whole  of  which  is  the  con-  v.  Commonwealth,  18  C.  L.  J.  77;  Peo- 

sideration  for  the  entire  insurance  for  pie  v,  Tubbs,  37  N.  Y.  586;  Belding  v. 

life;    and  the  condition   is  a  condition  State.  25  Ark.  315.    When  a  person  ar- 

subsequent,  making  by  its  oon-perform-  rested  in  one  State  on  a  criminal  charge^ 
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Mmqpmi  XaponlliUity.  CONTRA  CT.  AbMlutd  UadArtaldBgs. 

76.  Bubtequeiit  Impostibility. — When  the  performance  of  a  con- 
tract, which  was  possible  when  made,  becomes  impossible,  the 
question  arises  whether  the  promisor  is  liable  in  damages  for  his 
failure  to  perform. 

77.  Abtolute  TJndertakiiigB. — The  general  rule  is,  that  when  a 
party  has  undertaken  absolutely  to  do  a  thing,  he  is  not  excused 
from  liability  by  the  occurrence  of  events  which  render  the  per- 
formance of  hi^  promise  impossible.* 

and  released  under  his  own  and  his  bail's  by  decided  cases  and  on  principle,  that 
recognizance  that  he  will  appear  on  a  day  where  a  party  has  either  expressly  or  im- 
fixed,  and  abide  the  order  and  judgment  pliedly  undertaken,  without  any  qualifi- 
of  the  court  on  process  from  which  he  cation  to  do  anything,  and  does  not  do 
has    been  arrested,   goes    into,  another  it,  he  must  make  compensation  in  dam- 
State,  and  while  there  is,  on  the  requisi-  ages,  though  the  performance  was  ren- 
tion  of  the  governor  of  a  third  State,  for  dered  impracticable  by  some  unforeseen 
acrime  committed  in  it,  delivered  up,  and  cause  over  which  he  had  no  control.'* 
is  convicted  and  imprisoned  in  such  third  Per  Blackburn.   J.,    in   Ford   v.   Cotes- 
State,  the  condition  of  the  recognizance  worth,  L.  R.  4  Q.  B.  134. 
has  not  become  impossible  by  act  of  law        W-here  a  charter-party  required  a  ship 
80  as  to  discharge   the   bail;  "the  law  to  be  loaded  with  the  usual  dispatch,  it 
which  renders  the  performance  impossi-  was  held  to  be  no  answer  to  an  action 
ble,  and  therefore  excuses  failure,  must  for  delay   in   loading  that  a  frost  had 
be  a  law  operative  in  the  State  where  the  stopped  the  navigation  of  the  canal  by 
obligation  was  assumed,  and  obligatory  which  the  cargo  would  have  been  brought 
in  its  effect  upon  her  authorities."    Tay-  to    the    ship    in    the    ordinary  course, 
lor  V.  Taintor,  16  Wall.  (U.  S.)  366;  s.  c,  Kearon  v,  Pearson,  7  H.  &  N.  386;  Eng- 
36  Conn.  242.     And  see  Cain  v.  State,  55  ster  v.  West,  35  La.  Ann.  119.     And  an 
Ala.  170;  U.  S.  V.  Van  Fossen,  i  Dill,  absolute  contract  to  load  a  full  cargo  of 
(U.  S.  C.  C.)4o6;  Devinez/.  State,  5  Sneed  guano  at  a  certain  island  was  not  dts- 
(Tenn.),  623;  Withrow  v.  Commonwealth,  charged  by  there  not  being  enough  guano 
I  Bush  (Ky.),  17;  State  v.  Horn,  70  Mo.  there  to  make  a  cargo.  Hills  v,  Sugfame, 
466.     Arrest  and  detention  of  the  princi-  15   M.   &   W.    253.     See  also  Thiis  v. 
pal  by  Federal  authority  precluding  his  Byers,  L.  R.  i  Q.  B.  D.  244.     So  where 
appearance  will  discharge  the  bail.  Com-  a  contractor  undertook  to  erect'a  bridge 
monwealth  v.  Overby,  80  Ky.  208:  Com-  according  to  certain  plans  atad  specifica- 
monwealth  v.  Terry,  2  Duv.  (Ky.)383;  tions,  he  was  not  excused  from  perform- 
Commonwealth     v.    Webster,    i    Bush  ing  his  contract  although  he  found  that 
(Ky.),  616;  Belding  v.  State,  25  Ark.  315.  it  was  impossible  to  execute  part  of  the 
Compare  In  re  James,  18  Fed.  Rep.  853;  work  in   the   manner  described    in  the 
Shook  t/.  People,  39  111.  443.  Subsequent  plans.     Thorn  v.  Mayor  of  London,  L. 
arrest  and  detention  under  the  law  of  the  R.  9  Ex.  163:  in  Ex.  Ch.    L.  R.  10  Ex. 
same  State  or  delivery  of  the  principal  by  112;  Aff'd  in  H.  L.  L.  R.  i  App.  Ca.  120. 
the  governor  of  the  same  State  on  reqi^i-  See  also  Jones  v.  St.  John's  College  (Ox- 
sition  of  the  governor  of  another  State  ford),  L.  R.  6  Q.  B.  115,  124. 
is  such  an  act  of  the  law  as  discharges  the        A  shipbuilder  contracted  to  build,  to  a 
bail    from    liability.     State  v.   Allen,  2  model  to  be  approved  by  the  purchaser. 
Humph.  (Tenn.)  258;  Caldwell's  Case,  14  a  vessel  of  certain  specified  dimensions 
Gratt.   (Va.)  698;  People  v,   Bartlett,   3  and  capacity.     The  ship,  actually  built  to 
Hill  (N.   Y.),    570;   State  v,   Adams,   3  the>pproved  model  and  delivered  under 
Head  (Tenn),   259;  Fuller  v.   Davis,   i  a  reservation  of  claim  of  damages,  was 
Gray  (.Mass.),  612;    Wav   v,    Wright,    5  deficient  in  carrying  capacity  to  the  ex- 
Mete.  (Mass.)  380;  Medlin  r.  Common-  tent  of  nearly  200  tons.     In  an  action  by 
wealth,  II  Bush  (Ky.),  605;  Peacock  v.  the  purchaser  for  damages  for  breach  of 
State.  44  Tex.  11;  Smith  v.  Kitchens,  51  contract,  heldy  that  it  was  no  defence  to 
Ga.  158.     Compare  Wheeler  v.  State,  38  show  that  it  was  impossible  to  build  a 
Tex.   173;  Ingram  v.  State,  27  Ala.  17;  seaworthy  ship  of  the  required  dimension 
Mix  V,  People,  26  111.  32.  and  carrying  capacity  according  to  the 

1.  School  District  v.  Dauchy,  25  Conn,  model.     Gillespie  &  Co.  ?'.  Howden  & 

535.  Co..  12  C.  of  S.  Cas.  (Sc.)  800. 

"  We  think  it  firmly  established,  both        If  a  lessee  agrees  absolutely  to  assign. 
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IMj  XapoMd  by  Law.  CONTRA  CT.        DMtniefeion  of  Bulgaet-iiiftUer. 

78.  Duty  Imposed  by  law. — Where  the  duty  or  chaise  is  imposed 
upon  the  party  by  the  law,  and  not  by  his  own  contract,  he  will  be 
excused  from  liability  if  performance  of  the  duty  becomes  impos- 
sible without  any  default  on  his  part.^ 

79.  Destmction  of  Subject-matter. — Contracts  whose  performance 
depends  upon  the  continued  existence  of  a  specified  thing,  are  dis- 
charged by  the  destruction  of  the  thing  from  no  default  of  either 
party* 

his  lease,  Che  lease  containing   a  cove-        1.  Paradine  v,  Jane,  Aleyn,  26;  Phil- 
nan  t  not  to  assign  withont  license,  the  lips  v,  Stevens,  16  Mass.  238;  2  Story  on  ; 
contract  is  binding,  and  he  must  procure  Cont.  §  1334.  L 
the  lessor's  consent.      Lloyd  v,  Crispe,        8.  Price  v.  Pepper,  13  Bush  (Ky.)«  42; 
5  Taunt.  247.   Compare  CdLfkhBm  v.  Barry,  Dexter  v,  Norton,  47  N.  Y.  62;  School 
15   C.    B.    597;    Beebe  v.   Johnson,    19  Dist.  v,  Dauchy,  25  Conn.  530;  Wells  v. 
Wend.  (N.    Y.)  500.     Where  a  railroad  Caiman,    107    Mass.    514;    Thomas    v, 
company  agreed  unconditionally  to  make  Knowles,   128    Mass.   22;    Lovering  v. 
a  connection  for  the  promisee  with  an-  Coal  Co., 54  Pa.  St.  291;  Walker  v. Tucker, 
other  railroad  company ,^on- performance  70  111.  527;  The  Tornado,  108  U.  S.  342; 
was  held  not  excused  by  the  refusal  of  Brumby  v.  Smith,  3  Ala.  123.     Contra, 
the  latter  company  to  permit  the  connec-  Ntblo  v,  Binsse,  3  Abb.  App.  Dec.  375; 
tion  to  be  made.     Railroad  Co.  v,  Reich-  Whelan  v.  Ansonia  Clock  Co.,  97  N.  Y. 
crt,  58  Md.  261,  274.  293;  Cook  v,  McCabe,  53  Wis.  250;  Hol- 

Where  one  contracts  to  build  a  house  lis  v.  Chapman,  36  Tex.  i.  Compare 
on  the  land  of  another,  and  performance  Lord  v.  Wheeler,  i  Gray  (Mass.),  282; 
becomes  impracticable  either  by  reason  Rawson  v.  Clark,  70  111.  656. 
of  a  latent  defect  in  the  soil  or  the  con-  In  Taylor  v.  Caldwell,  3  B.  &  S.  826, 
tract  being  to  finish  and  deliver  the  A  agreed  to  give  B  the  use  of  a  music- 
house  by  a  day  named  by  reason  of  the  hall  on  certain  specified  days,  for  the 
accidental  destruction  of  the  building  purpose  of  holding  concerts.  Before  the 
shortly  before  that  day,  he  is  not  excused  days  for  performance  arrived  the  music- 
from  performance;  and  performance  not  hall  was  destroyed  by  fire.  There  was 
being  excused,  he  cannot  retain  instal-  no  clause  in  the  contract  providing  for 
ments  paid  on  account.  Tompkins  v,  such  a  contingency.  The  court  held  that 
Dudley,  25  N.  Y.  272;  School  Dist.  v,  both  parties  were  excused  from  perform- 
Dauchy,  25  Conn.  530:  Stees  z/. -Leonard,  ance  of  the  contract.  '*  Where,  from  the 
20  Minn.  494;  School  Trustees  v.  Ben-  nature  of  the  contract,"  said  Blackburn, 
nett,  27  N.  J.  L.  513.  See  Dermott  v.  J.,  "  it  appears  that  the  parties  must 
Jones,  2  Wall.  (U.  S.)  i.  from  the  beginning  have  known  that  it 

Still  less  will  unexpected  dtfliculty  or  could  not  be  fulfilled   unless  when  the 

inconvenience    short     of     impossibility  time  for  the  fulfilment  of  the  contract 

serve  as  an  excuse.    Jones  v.  U.  S.,  96  arrived  some    particular  specified  thing 

U.  S.  24.  29;  The  Harriman,  9  Wall.  (U.  continued  to  exist,  so  that,  when  enter- 

S.)  161;  Harmony  z'.  Bingham.  12  N.  Y.  ing  into  the   contract,  they  must  have 

99;  Booth  V,  Spuyten  Duyvil  R.  M.  Co.,  contemplated  such  continuing  existence 

60  N.  Y.  487;  Yonqua  v.  Mixon,  i  Pet.  as  the  foundation  of  what  was  to  be  done; 

C.  C.  221;  Dodge  V,  Van  Lear,  5  Cr.  C.  there,  in  the  absence  of  any  express  or 

C.  278;  Eddy  V.  Clement,  38  Vt.  486;  implied    warranty   that  the  thing  shall 

Bacon   v,   Cobb,   45   111.   47;    Hand  v,  exist,  the  contract  is  not  to  be  construed 

Baynes,   4  Whart.   (Pa.)  204;   Bank  v,  as  a  positive  contract,  but  as  subject  to 

Bent,  5  Allen  (Mass.),  113;  Harrison  v.  an  implied  condition  that  the  parties  shall 

Railway  Co.,    74  Mo.   364;    Adams  v,  be  excused  in  case,  before  breach,  per- 

Nicbols,  19  Pick.  (Mass.)  275.  formance  becomes  impossible  from  the    - 

A  contract  is  not  to  be  treated  as  hav-  perishing  of  the  thing  without  default  of 

ing  become  impossible  of  performance  if  the  contractor." 

by  any  reasonable  construction  it  is  still        A  contracted  to  erect  certain  houses, 

capable  in  substance  of  being  performed,  and  B  agreed  to  pay  $2950  for  the  same, 

The  Teutonia,  L.  R.  4  P.  C.  182.     Com-  and  to  advance  the  money  in  instalments 

^are  Jones  v.  Holm,  L.   R.   2  Ex.  335;  as  the  work  progressed.     After  B  had 

Williams  v.  Vanderbilt,  28  N.  Y.  217;  advanced  $2048  under  the  contract,  and 

IVbite  V,  Mann,  26  Me.  361.  before  completion  and  delivery  by  A,  the 
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Pmonal  CapMity                         CONTRA  CT.  of  Firtte: 

80.  Penonal  Capacity  of  Parties. — ^A  contract  whose  performance 
depends  upon  the  personal  capacity  of  the  parties  is  dischai^ed 
by  their  death  or  incapacitating  illness.^ 

houses  were  destroyed  by  fire  without  42  AU.  356;  Womack  v.  McQuarry,  23 

the  fault  of  either  party.     Held,  in  an  ac-  Ind.  103.     And  see  Winton  v.  Cornish, 

tion  by  A  for  the  balance  of  the  contract  5  Ohio,  477;  Kerr  v.  Merchants'  Exchange 

price,  that  he  could  not  recover.   Lawing  Co.,  3  Edw.  Ch.  (N.  Y.)  315;  Stockwell 

V.  Rintles,  2  S.  E.  Rep.  (N.  Car.)  252.  v.  Hunter,  11  Mete.  (Mass.)  448;  Bank. 

If  one  agrees  to  buy  and  another  to  v.   Boston,    118  Mass.   125;  Buerger  r. 

t  sell  a  warehouse  which  is  destroyed  by  Boyd,  25  Ark.  441.     Contra,  Helbum  v. 

)  inevitable  accident  before  the  contract  Moffard,  7  Bush  (Ky.),  169. 

time  arrives,   each  party  is  discharged  In  Whitaker  v,  Hawley,  25  Kans.  674, 

from  his  obligation.     Powell  v.   Day.,  it  was  held  that  where  by  a  single  instru- 

Sher.,  etc.,  R.  Co.,  12  Or.  488.  ment  real  and  personal  property  were 

A  lessee  who  had  covenanted  to  work  leased  for  a  gross  rental,  the  personalty 

certain  coal-mines  was    held  to  be  ex-  being  a  substantial  part  of  the  leased 

cused  from  further  performance  of  his  property,  upon  a  total  destruction  by  ac- 

covenant  upon  the  mines  becoming  ex-  cident  the    lessee  was    entitled    to  an 

hausted.     Walker  v.  Tucker,  70  111.  527;  abatement  of  the  rent  equal  to  the  pro- 

Dewey  v.  School  District,  and  note,  19  portionate  rental  value  of  the  personalty. 

Amer.  L.  Reg.  N.  S.  550.  But  where  the  But  see  Bussman  v.  Ganster,  72  Pa.  St. 

lessee  in  a  mining  lease  covenants  in  285;  Magaw  v,  Lambert,  3  Pa.  St.  444; 

unqualified  terms  to  pay  a  iixed  minimum  Sheets  v,  Selden^  7  WaJL  (U.  S.)  416, 

rent,  he  is  liable  though  the  mine  should  424. 

turn  out  to  be  not  worth  working.  Where  the  tenant  covenants  to  keep- 
Marquis  of  Bute  V.  Thompson,  13  M.  &  the  building  in  repair,  and  at  the  end  of 
W.  487;  McDowell  V,  Hendrix,  67  Ind.  the  term  to  deliver  it  up  in  as  good  con- 
513;  Wharton  v,  Stoutenburgh,  46  N.  J.  dition  as  when  he  received  it,  though  the 
L.  151.  landlord  protects  himself  by  an  insurance 

The  accidental  destruction  of  a  lease-  if  the  building  is  destroyed  by  fire,  the 

hold  building,  or  the  tenant's  occupation  tenant  having  rebuilt  in  performance  of 

being  otherwise  interrupted  by  inevitable  his  covenant,  has  no  claim  upon  the  in- 

accident,  does  not  determine  or  suspend  surance  money.     Ely  v.  Ely,  80  111.  532. 

the  obligation   to  pay   rent.     Leeds  v.  But  the  tenant  having  repaired,  the  in- 

Cheetham,  i  Sim.  146;  Lofft  v,  Dennis,  surance  company  can  recover  from  the 

I  E.  &  E.  474;  Gates  v.  Green.  4  Paige  landlord  the  insurance  which  it  has  paid» 

(N.  Y.),  355;  Linn  v,  Ross,  10  Ohio.  412;  Darrell  v.  Tibbitts,  5  Q.  B.  560.  In  Whit- 

Hallett  V,  Wylie.  3  Johns.  (N.  Y.)  44;  aker  v.  Hawley,  25  Kans.  674,  it  was 

Peterson  v.  Edmondson,  5  Harr.  (Del.)  held  that  a  stipulation  in  the  lease  that 

378;    Niedelet  v,   Wales,    16    Mo.  214;  the  lessee  should  insure  for  the  benefit  of 

Fowler  v,  Bott,  6  Mass.  63;  Robinson  v,  the  lessor  "  limits  and  qualifies  the  prom- 

L*Engle,  13  Fla.  482.     But  a  lessee  who,  ise  to  pay  rent,  and  that  as  the  former 

during  the  late  civil  war,   was  dispos-  becomes  operative,  the  latter  ceases  to 

sessed  by  the  military  authorities  and  have  force.  * 

deprived  of  the  use  and  control  of  the  1.  Hall  v,  Wright,  E.  B.  &  E.  (96  £. 

demised    premises,    his    lessor   having  C.  L.  R.)  793. 

gone  within  the  lines  of  the  enemy,  was  In  Robinson  v.  Davison,  L.  R.  6  Ex. 

held  to  be  discharged  from  liability  to  269,  the  defendant  agreed  to  play  the 

the  lessor  for  the  rent  accruing  during  piano  at  a  concert  to  be  given  by  the 

the  period  of  such  dispossession.    Gates  plaintiff  on  a  specified  day.     Upon  the 

V.   Goodloe,    loi   U.  S.  612.     And  see  day  in  question  she  was  unable  to  per- 

Harrison  v.  Myer,  92  U.  S.  11 1;  Coogan  form,  on  account  of  illness.    The  plain- 

V,  Parker,  2  S.  C.  255.  tiff  sued  her  for  breach  of  contract,  but 

It  is  held  in  this  country  that  the  lessee  failed  to  recover.     '*This,"  said  Bram- 

of  apartments  in   a  building,  his  lease  well,  B.,  *'is  a  contract  to  perform  a 

giving  him  no  interest  in  the  soil  upon  service  which  no  deputy  could  perform, 

which  the  building  stands,  is  released  and  which,  in  case  of  death,  could  not  be 

from  his  covenant  to  pay  rent  by  the  ac-  performed  by  the  executors  of  the  de- 

cidentai  destruction  of  the  edifice.  Graves  ceased;  and  I  am  of  opinion  that  by  vir- 

V.   Berdan,  26  N.  Y.  498;  Ains worth  v,  tue  of  the  terms  of  the  original  bargain 

Ritt,  38  Cal.  89;  McMillan  v,  Solomon,  incapacity  either  of  body  or  mind  in  the 
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PtrfbnDAiiM.  CONTRA  CT,   One  of  Two  Wayi— ImpoiiiliUit7. 

81.  Option  to  Perform  in  One  of  Two  Waye. — If  a  party  has  an  op- 
tion to  perform  his  contract  in  one  or  other  of  two  modes,  and 
one  of  those  modes  becomes  impossible,  he  is  bound  to  perform 
it  in  the  other  mode.* 

82.  ImpoBtibility  Canied  by  Party. — When  impossibility  of  per- 
formance is  caused  by  the  act  of  one  of  the  parties,  it  is  equivalent 
to  a  breach.* 

83.  Discharge  of  Contraot  by  Breach — ^Forms  of  Breach. — ^A  party  to 
a  contract  may  break  it  in  one  of  three  ways :  {a)  by  renouncing 
his  liabilities  under  it ;  {b)  by  rendering  performance  of  his  promise 

performer,  without  default  on  Ms  or  her  Where  a  contract  creates  between  the 
part,  is  an  excuse  for  non-performance,  parties  merely  a  personal  relation,  the 
Of  course  the  parties  might  expressly  death  of  either  dissolves  it — as,  for  in- 
contract  that  incapacity  should  not  ex-  stance,  a  contract  whereby  a  party  agrees 
cuse,  and  thus  preclude  the  condition  of  to  receive  and  sell  machines  for  the 
health  from  being  annexed  to  their  agree-  manufacturer.  Howe  Sew.  Mac.  Co.  v. 
menu  Here  they  have  not  done  so;  and  Rosensteel,  24  Fed.  Rep.  583.  Nor  can 
as  they  have  been  silent  on  that  point,  the  executor  insist  that  the  other  party 
the  contract  must  in  my  judgment  be  shall  accept  performance  by  himself  in 
taken  to  have  been  conditional,  and  not  place  of  the  decedent.  Shultz  v.  John- 
absolute."  See  also  Spalding  v,  Rosa,  son's  Admr.,  5  B.  Mon.  (Ky.)  497.  A 
71  N.  Y.  40.  **No  action  lies  on  an  check  given  for  a  good  consideration  is 
agreement  promising  to  pay  for  tuition  not  revoked  by  the  death  of  the  drawer 
for  a  specified  time,  if  during  the  whole  before  its  presentment.  Lewis  v.  Inter- 
of  that  time  the  promisor  was  prevented  national  Bk.,  13  Mo.  App.  ao3. 
by  illness  from  attending  and  receiving  1.  Barkworth  v.  Young,  4  Drew.  25; 
the  tuition."  Stewart  v,  Loring,  5  Allen  Da  Costa  v.  Davis,  i  B.  &  P.  242. 
(Mass.),  306.  The  rule  of  law  is,  that  where  the  con- 
Where  a  contract  of  service  is  termin-  dition  of  a  bond  is  to  do  one  of  two 
able  on  giving  a  certain  number  of  days'  things,  if  one  cannot  be  performed,  unless 
notice,  if  the  servant  becomes  incapaci-  it  has  become  impossible  by  the  act 
tated  to  perform  by  zn  majore  the  neces-  of  the  obligee,  the  obligor  is  bound 
sity  of  notice  is  dispensed  with.  Fuller  to  perform  the  other.  Mill  Dam 
V.  Brown,  11  Met.  (Mass.)  440;  Hughes  Foundry  v.  Hovey,  21  Pick.  (Mass.) 
V.  Wamsutta  Mills,  ii  Allen  (Mass.),  201.  417,  443. 

A  contract  to  marry  is  so  far  personal  If  the  conditions  of  a  bond  are  impos- 

that  executors  in  the  absence  of  special  sible  when  it  is  made,  the  bond  is  single, 

damage  to  the  personal  estate  cannot  sue  If  of  two  conditions  one  is  impossible 

upon  it.     Chamberlain  v,  Williamson,  2  when  it  is  made,  the  other  must  be  per- 

M.  &  S.  408;  Hovey  v.  Page,  55  Me.  formed.     A  condition  is  not  impossible 

142.     Nor  does  an  action  upon  it  survive  if  it  maybe  performed  by  the  concurrence 

against  the  personal  representatives  of  of  the  obligee,  and  in  such  case,  if  the 

the  promisor.     Wade  v,  Kalbfleisch,  58  obligee  neglect  or  refuse  to  act,  the  con- 

N.  Y.  282;  Stebbins  v.  Palmer,  i  Pick,  dition  is  waived.     Pindar  v,  Upton,  44 

(Mass.)  71;  Smith  v,  Sherman,  4  Cush.  N.  H.  358. 

(Mass.)  408;  Chase  v.  Fitz,    132   Mass.  Where  there  is  an  option  to  perform  in 

359:  Lattimore  v.  Simmons,  13  S.  &  R.  one  of  two  ways  and  one  becomes  im- 

(Pa)   183:    Grubb's  Admr.   v.   Suit,   32  possible,  the  presumption  should  be  that 

Gratt.   (Va.)  203.    See  also   Farrow  v,  the  promisor  should  lose    his  election 

Wilson,   L.    R.  4  C.   P.    744;  Scully  v,  rather  than  that  the  promisee  should  lose 

Kirkpatrick,   79   Pa.   St.   324;   Allen  v,  the  whole  benefit  of  his  contract.  Jacqui- 

Baker,  86  N.  Car.  91;  Siler  v.  Gray,  86  net  v.  Boutron,  19  La.  Ann.  30. 

N.  Car.  566;  Yerrington  v.  Green,  7  R.  If  one  thing  becomes  impossible  after 

I.  589.     So  a  contract  by  a  corporation  the  choice  is  determined,  it  is  the  same 

with  an  individual  to  employ  him-  for  a  as  if  there  had  been  an   unconditional 

stipulated  time  is  dissolved  by  dissolution  contract  to  do    that  thing.     Brown  v. 

of  the  corporation.     People  v,  Ins.  Co.,  Royal  Ins.  Co.,  i  C.  &  £.  853. 

91  N.  Y.  174.  8.  See,  infra,  Breach. 
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impossible ;  (r)  by  totally  or  partially  failing  to  perform  what  he 
has  undertaken. 

84.  Breaeh  by  BenimeiatioJL — If  before  the  time  for  performance 
of  a  contract  has  arrived  one  party  announce  to  the  other  that  he 
does  not  intend  to  perform  his  promise,  the  latter  may  treat  the 

contract  as  broken,  and  bring  an  action  immediately  against  the 
former  for  the  breach.  It  is  not  necessary  that  he  should  post- 
pone his  suit  until  the  time  for  performance  has  arriyed.^ 

1.  Halloway  v.  Griffith,  32  Iowa,  409;  good  illustration  of  this  principle.  The 
Howard  v.  Daly,  61  N.  Y.  362;  Burtis  v,  defendant,  on  the  12th  of  April,  agreed 
Thompson,  42  N.  Y.  246;  ^tna  Life  Ins.  to  employ  the  plaintifif  as  a  courier  for 
Co.  V,  Nexsen,  84  Ind.  347;  Grau  v.  Mc-  three  mqnths,  the  employment  to  begin 
Vicker,  8  Biss.  C.  Ct.  13;  Nilson  v.  upon  the  ist  of  June.  On  the  nth  of 
Morse,  52  Wis.  240;  Zuck  v.  McClure,  May  the  defendant  wrote  to  the  plaintiff 
98  Pa.  St.  541.  Contra  in  Massachusetts^  that  he  had  changed  his  mind,  and  de- 
Daniels  V.  Newton,  114  Mass.  530.  cltned  his  services.  The  plaintiff  brought 

It   might  be  argued   that  a  contract  an  action  for  breach  of  the  contract  on 

could  not  be  broken  before  the  time  when  the  22d  of  May.    The  defendant  claimed 

performance  is  due,  because  until  then  that  the  action  was  prematurely  brought, 

the  promisee  would  not  be  entitled  to  as  the  service  was  not  to  begin  until  Che 

performance,  and  therefore  could  not  be  1st  of  June.     The  court,  however,  held 

injured  by  a  refusal  to  perform.    But  the  that  the  refusal  of  the  defendant  to  per- 

contractual  relation  begins  immediately  form  amounted  to  a  breach,  and  entitled 

upon  the  making  of  the  contract,  and  not  the  plaintiff  to  bring  his  action  immedi- 

at  the  time  fixed  for  performance.    Each  ately.     In   the  recent  case  of  Frost  v. 

party  has  a  right  to  have  this  relation  Knight.  L.^R.  7  Ex.  in,  xm;^,  an  action 

continued  until  the  contract  has  been  was  brought  for  the  breach  of  a  promise 

performed.   "It  is  true,  .  .  ."said  Cock-  of  marriage.     The  promise  was  to  many 

burn,  C.  J.,  in  Frost  v.  Knight,  L.  R.  7  the  plaintiff  on  the  death  of  the  defend- 

Ex.  Ill,  114,  *' that  there  can  be  no  actual  ant*s  father.     While  the  father  was  still 

breach  of  a  contract  by  reason  of  non-  living  the  defendant  announced  his  in- 

performance  so  long  as  the  time  for  per-  tention  of  not  fulfilling  his  promise  on 

formance  has  not  yet  arrived.     But,  on  his  father's  death,  and  broke  off  the  en- 

the  other  hand,  there  is  ...  a  breach  gagement;  whereupon  the  plaintiff,  with- 

of  the  contract  when  the  promisor  repu-  out  waiting  for  the  father's  death,  at  once 

diates  it  and  declares  he  will  no  longer  brought  her  action,  and  it  was  held  that 

be  bound  by  it.     The  promisee  has  an  she  was  entitled  to  recover.    See  opinion 

inchoate  right  to  the  performance  of  the  of  Cockburn,  C.  J.,  in   which  the   law 

bargain,  which  becomes  complete  when  upon  this  subject  is  very  fully  and  clearly 

the  time  for  performance  has  arrived,  stated. 

In  the  mean  time  he  has  a  right  to  have  In  a  lease  of  premises  for  a  term  of 

the  contract  kept  open  as  a  subsisting  twenty-one  years,   determinable  by  the 

and  effective  contract.     Its  unimpaired  lessee  at  the  end  of  the  first  four  years 

and  unimpeached  efficacy  may  be  essen-  by  a  six  months'  notice,  the  lessor  core- 

tial  to  his  interests.     His  rights  acquired  nanted  to  rebuild  the  premises  after  the 

under  it  may  be  dealt  with  by  him  in  expiration  of  the  first  four  years  of  the 

various  ways  for  his  benefit  and  advan-  term  upon  a  six  months'  notice  from  the 

tage.    Of  all  such  advantage  the  repudia-  lessee  requiring  him  to  do  so.     Before 

tion  of  the  contract  by  the  other  party,  the  expiration  of  the  first  four  years  of 

and  the  announcement  that  it  never  will  the  term  the  lessor  on  many  occasions 

be  fulfilled,  must  of  course  deprive  him.  told  the  lessee  that  he  would  be  unable 

It  is  therefore  quite  right  to  hold  that  to  procure  the  money  for  rebuilding  the 

such  an   announcement  amounts    to   a  premises.     The  lessee,  in  consequence 

violation  of  the  contract  in  omnibus,  and  of  this  statement  by  the  lessor,  gave  the 

that  upon  it  the  promisee,  if  so  minded,  requisite  notice,  under  the  provisions  of 

may  at  once  treat  it  as  a  breach  of  the  the  lease,  to  determine  the  term  at  the 

entire  contract,  and  bring  his  action  ac-  end  of  the  first  four  years.     After  tlie 

cordingly."  determination  of  the  lease  he  continued 

The  case  of  Hochster  v.  De  La  Tour,  to  occupy  the  premises  for  some  months. 

2  E.  &  B.  678,  is  a  leading  case,  and  a  paying  rent  to  the  lessor's  nortgagees* 
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-on  thechaoce,  as  he  stated,  of  the  lessor's  to  recover  for  the  breach  thereof,  without 

procuring  the  money  to   rebuild.     The  showing  that  he  continued  to  be  ready 

lessor  being,  however,  unable  to  rebuild  and  willing  to  perform  his  part  after  such 

the  premises,  the  lessee  claimed  damages  termination.     Bond  v.  Carpenter,-  8  Atl. 

against  him  for  breach  of  the  covenant  Rep.  (R.  I.)  539. 

to  do  so.     Held^  that  the  covenant  to  re-        A  agreed  to  deliver  at  his  convenience 

build  never  having  been  actually  broken,  400,000  brick  to  B.     B  refused  to  take 

because  the  lessee  had  before  the  time  more  brick  after  some  had  been  delivered, 

for  its  performance  determined  the  term,  and   A  offered   to  deliver  the  balance! 

he  could   not   recover  unless  there  had  Held,  that  A  was  not  obliged  to  tender 

«been  a  breach  of  contract  by  anticipation  all  the  brick  in  order  to  put  B  in  'default, 

wiihin  the  doctrine  of  Hochster  v,  De  la  and  thdt  A's  right  of  action  for  a  breach 

Tour.  2  £.  &  B.  678,  and  Frost  v.  Knight,  of  contract  was  not  waived  by  the  fact 

7  L.  R.  Ex.  Ill,  by  reason  of  a  wrongful  that  several  times  afterwards  he  offered 

repudiation  of  his  covenant  by  the  lessor  to  deliver  the  brick.    Cauda  v,  Wick,  100 

hefore  the  time  of  performance  had  ar-  N.  Y.  127. 

rived ;  that  what  had  been  said  by  the         B  agreed  in  writing  to  purchase  from 

lessor  did  not  under  the  circumstances  A  rails  to  be  rolled  by  the  latter,  **and 

of  the  case  amount  to  such  a  repudiation;  to  be  drilled  as  may  be  directed."     He 

ai}d  that   if  it  did,  such  repudiation  be-  refused  to  give  directions  for  drilling,  and 

fore    the   time  of  performance  arrived  at  his  request  A  delayed  rolling  any  of 

would   not  amount  to  a  breach  of  the  the  rails  until  after  the  time  prescribed 

'Contract,  unless  the  lessee  elected  to  treat  for  their  delivery,  and  then  B  advised  A 

it  as  putting  an  end  to  the  contract  ex-  that  he  should  decline  to  take  any  rails 

cept  for  the  purposes  of  an  action  for  under  the  contract.     Held,  that  B  was 

such  breach,  and  the  lessee  had  not  under  liable  in  damages  for  the  breach  of  the 

■the  circumstances  so  elected,  and  that  he  contract,  and  also  that  A  was  not  bound 

-could  not  therefore  maintain  his  claim,  to  roll  the  rails  and  tender  them  to  B. 

QtugfT,  whether  the  doctrine  of  Hochster  Hinckley  v.  Pittsburgh   Bessemer  Steel 

V.  De  la  Tour  can  be.  applicable  to  the  Co.,  121  U.  S.  264;  s.  c,  7  Sup.  Ct.  Rep. 

case  of  a  lease  or  other  contract  contain-  875,  17  Fed.  Rep.  472.     See  also  Allen 

ing  various  stipulations,  where  the  whole  v,  Pennell,  51  Iowa,  537;  Butler  v.  But- 

contract  cannot  be  treated  as  put  an  end  ler,  77  N.  Y.  472. 

to  upon  the  wrongful  repudiation  of  one        Where  the  defendant  agreed  to  allow 

•of  the  stipulations  of  the  contract  by  the  .  the  plaintiff  to  dig  sand  on  the  former's 

promisor.     Johnstone  v.  Milling.  16  Q.  land  at  places  to  be  designated  by  the 

B.  D.  460;  55  L.  J.  Q.  B.  162;  54  L.  T.  defendant,  a  refusal  to  designate  a  place 

N.  S.  629;  34  W.  R.  238.  was  held  to  be  a  breach  of  the  contract. 

An  agent  bought  real  estate  in  his  own  Hurd  v.  Gill,  45  N.  Y.,  341;  Warner  v. 

name  and  made  a  part  payment,  partly  Wilson,  .4  Cal.  310. 
with  money  furnished  by  the  principal        When  on  the  day  fixed  for  the  per- 

and  partly  by  his  own  note,  giving  back  formance  of  a  contract  one  of  the  parties 

a  mortgage  to  secure  the  note.  He  after*  refuses  to  perform  unless  unreasonable 

wards  deeded  the  property  to  his  princi-  conditions    are  acceded   to,   there  is.  a 

pal  but  made  a  mistake  in   the  name,  breach,  which  is  not  cured  by  the  party 

which  he  promised  to  have  corrected,  changing  his  mind  four  hours  afterwards 

The  principal  went  into  possession  rely-  and  offering  to  perform.     Bell  v.   Hoff- 

ing  00   said    promise.     The    deed  was  man,  92  N.  Car.  273. 
returned,  but  it  was  shortly  afterwards        A  contracted  to  furnish   B  with  300 

<iiscovered  that  there  was  still  a  mistake  tons  of  steel,  to  be  delivered  as  B  might 

in  the  grantee's  name,  and  when  asked  designate.     A  failed,  and  B  going  to  A's 

to  have  the  deed  corrected  the  agent  re-  place  of  business  found   it  closed,   but 

fused  to  do  anything  more  about  the  title,  was  told  that  A  would  open   again  in 

In  ao  action  to  recover  the  amount  given  about  a  week.    After  a*  week  had  elapsed 

to  the  agent  by  his  principal,  Ae/d,  that  he  went  again,  and  was  again  told  that 

the  aunt's  refusal  to  carry  out  his  part  A  would  start  up  in  a  short  time.-    la 

of  the  contract  was  equivalent    to    an  about  a  month  after  the  failure  he  called 

abandonment  on  his  part,  and  gave  plain-  again  on  A  with  reference  to  the  steel, 

tiff  the  right  to  rescind  and  recover  back  and  A  said  the  thing  was  up,  and  there 

fhis  money.     Nothe  v.  Nomer,  10  East,  was  no  chance  of  starting  again.     Held, 

Rep.  (Conn.)  210.  that  this  indicated  no  waiver  of  the  de- 

H  a  contract  is  wrongfully  terminated  mand,  specification  or  designation  neces- 

oy  one  party,  the  other  party  is  entitled  sary  of  time  of  delivery  requisite  to  render 
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The  promisee  is  not  bound  to  treat  the  renunciation  as  a  breach. 
He  may,  if  he  pleases,  treat  it  as  inoperative ;  but  in  that  case  he 
keeps  the  contract  alive  for  the  benefit  of  the  other  party,  as  well  as 
his  own.  If  the  promisor  withdraw  the  notice  of  his  intention  not 
to  perform  before  the  promisee  has  elected  to  treat  it  as  a  breach, 
the  latter  loses  his  right  to  treat  the  contract  as  broken,  and  the 
parties  are  in  the  same  position  that  they  would  have  been  in  if 
the  notice  had  never  been  given.^     So  if  the  promisee  declines 

A  liable  for  a  breach  of  the  whole  con-  Where  a  person  on  a  contract  of  sale 

tract.     Spratt  v,  Mer.  &  Man.  Nat.  Bk.,  covenants  to  pay  a  sum  whose  amoant 

7  All.  Rep.  (Pa.)  98.  is  to  be  contingent  on  certain  events,  and 

Where   one  party  to  a  contract  has  is  to  be  ascertained  by  arbitrators  to  be 

refused  to  take  further  steps  in  its  exe-  selected  by  the  parties  respectively  to  the 

cution,  the  other  need  not  wait  for  him  contract,  such  person  if  he  prevent  any 

to  do  so,  especially  if  the  subject-matter  arbitration  may  be  sued  on  a  quantum 

of  it  is  spoiling  in  consequence  of  the  vaUbaL    Humaston  v.  Tel.  Co.,  20  Wall, 

delay.     Hudson  v,  Feige,  58  Mich.  148.  (U.  S.)  20. 

The  rule  that  one  who  has  done  any-  The  mere  insolvency  of  one  of   the 

thing  that  cannot  be  undone  cannot  de-  parties  to  an  executory  contract  of  sale 

mand  a  rescission,  does  not   apply   to  is  not  equivalent  either  to  a  rescission  or 

things  left  undone  with  knowledge  that  a  breach :  it  simply  relieves  the  vendor 

the  contract  is  repudiated.     Metr*n   El.  from  an  agreement  to  give  credit.     Par- 

R.  Co.  V,  Manh.  El.  R.  Co.,  11  Daly  (N.,  dee  v.  Kenady,  100  N.  Y.  121. 

Y.),  373;  s.  c,  14  Abb.  N.  Cas.  (N.  Y.)  'Payment  for  work  done  under  a  con- 

103.  tract  after  breach  thereof,  without  dednc- 

Default  or  refusal  is  a  cause  of  action  tion  for  such  breach,  is  not  a  waiver  of 
on  which  the  promisor  may  recover  any  the  right  to  terminate  the  contract.  Bond 
loss  he  has  incurred  thereby;  as  in  the  v.  Carpenter,  8  Atl.  Rep.  (R.  I.)  539. 
case  of  an  action  for  non-acceptance  of  The  breach  may  occur  after  the  con- 
goods,  for  not  furnishing  a  cargo,  etc.  tract  has  been  partly  performed,  by  a 
So  with  a  special  contract,  e.g.  Roberts  refusal  to  proceed  with  performance.  In 
V,  Bury  Commissioners,  L.  R.  4  C.  P.  Cort  v.  Ambergate  R.  Co.,  17  Q.  B.  127, 
755*  5  C.  P.  310;  Lovell  v.  Ins.  Co.,  iii  the  plaintififs  agreed  to  supply  the  de- 
U.  S.  264;  Black  V.  Woodrow,  39  Md.  fendants  with  3900  tons  of  railway  chairs, 
194;  Curtis  V.Smith,  48  Vt.  116;  Hawley  to  be  delivered  in  certain  quantities  at 
V.  Smith,  45  Ind.  183,  202;  Kugler  v,  specified  dates.  After  the  plaintiffs  had 
Wiseman,  20  Ohio,  361;  Smith  v.  Rail-  delivered  1787  tons,  according  to  the 
road  Co.,  36  N.  H.  458,  493.  Or  he  may  contract,  the  defendants  desired  them  not 
rescind  the  contract  and  recover  back  to  send  any  more,  as  they  would  not  be 
any  money  he  has  already  paid  under  iL  wanted  and  would  not  be  accepted.  The 
Giles  V.  Edwards,  7  T.  R.  181;  U.  S.  v.  plaintiffs  then  stopped  making  the  chairs 
Beball,  no  U.  S.  338;  Seipel  v,  Ins.  Co.,  and  sued  the  defendants  on  the  contract: 
84  Pa.  St.  47.  He  may  rescind  the  con-  and  the  court  held  that  they  were  entitled 
tract  and  recover  the  value  of  what  he  to  recover. 

has  done  for  defendant's  benefit  in  per-  In  Massachusetts  it  is  held  that  a  re- 

formance  of  it.    Chicago  v,  Tilley,  103  nunciation   of  the  contract  before   per- 

U.  S.  146;  Greene  v.  Haley,  5  R.  I.  260;  formance  is  due  does  not  amount  to  a 

Connelly  v,  Devoe,  37  Conn.  570;  Blood  breach.     Daniels  v,  Newton,  T14  Mass. 

V.  Enos,  12  Vt.  625;  Derby  v.  Johnson,  530.     But   that  an   absolute   refusal   to 

21   Vt.   17;  Moulton  V,   Traisk,   9  Met.  perform  after  the  time  for  performance 

(Mass.)  577;  Canada  v,  Canada,  6  Cush.  has  arrived  does  amount  to  a  breach, 

(Mass.)  15.  even  when  the  contract  is  by  its  terms 

Where  one  party  to  a  contract  under  to  continue  in    the  future.     Parker    r. 

seal  refuses  to  perform  his  part,  the  other  Russell,  133  Mass.  74. 

may  either  sue  on  the  contract  for  dam-  1.  Frost  v.  Knight,  L.  R.  7  Ex.  it2. 

ages  for  the  breach,  or  rescind  the  con-  113,  supra;  Nilson  v.  Morse,    52  Wis. 

tract  and  recover  in  ajjttmr/W/ the  money  240;  Zuck  v,  McClure,  98  Pa.  Sl  541; 

paid  for  which  he  received  no  benefit.  Howard  v,  Daly,  61  N.  Y.  375. 

Am.   Life  Ins.  Co.  v,  McAden,  109  Pa.  Where  a  plaintiff  may  elect  to  avoid  or 

St.  399.          '  affirm  a  contract,  or  to  ratify  or  disown 
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to  accept  the  refusal  as  a  breach  and  insists  that  the  contract  shal! 
continue  in  force,  it  enables  the  other  party  to  take  advantage  of 
any  supervening  circumstances  which  would  justify  him  in  refus* 
ing  to  complete  it.* 

86.  Impowibility  Created  by  one  Party. — As  the  renunciation  of  a 
contract  before  performance  is  due  is  equivalent  to  a  breach,  and 

entitles  the  injured  party  to  sue  immediately,  so  if  one  party  by 
his  own  act  makes  the  performance  of  his  promise  impossible,  the 
other  may  at  once  bring  an  action  against  him  for  a  breach.* 

an  act  done  on  his  behalf,  the  institution  Library."    The  plaintiflf  commenced  the- 

of  a  suit  which  necessarily  implies  that  work,  but  before  he  had  completed  it  the- 

the  contract  is  affirmed  or  the  right  rati-  defendants   abandoned   the  publication ; 

fied,  if  the  suit  is  brought  with  <ull  knowl-  and  the  court  held  that  the  plaintiff  might 

edge  of  all  material  facts,  is  a  waiver  of  treat  the  contract  as  broken  and  bring  an 

the  right  to  avoid  the  contract  or  to  dis-  action  immediately.     See  also  Shaffner 

own  £e  act,  and  defeats  an  action  subse-  v.  Killian,  7  111.  App.  620.     And  in  an- 

quently  brought  on  that  ground.  Warren  other  case  a  person  agreed  to  act  as  the 

V.  Spencer  Water  Co.,  3  New  Eng.  Rep.  agent  of  an  insurance  company  for  five 

(Mass.)  112.  years.     Before  the  five  years  were  ex- 

1.  In  Avery  v,  Bowden,  5  E.  &  B.  714,  pired  the  company  was  wound  up  volun- 
the  defendant  agreed  by  charter-party  to  tarily;  and  it  was  held  that  the  agent 
load  a  cargo  on  the  plaintiff's  ship  at  might  sue  the  company  at  once  and  re- 
Odessa.  After  the  ship  arrived  at  Odessa  cover  his  salary  for  the  five  years.  Ex 
thedefendant's  agent  told  the  master  that  parte  Madure,  L.  R.  5  Ch.  Ap.  737.  See 
be  had  no  cargo  for  the  vessel,  and  that  also  Seipel  v.  Ins.  Co.,  84  Pa.  St.  47; 
he  had  better  go  away;  but  the  master  Lovell  v,  Ins.  Co.,  11 1  U.  S.  264. 
refused  to  leave,  and  continued  to  de-  A  was  emploved  by  B,  a  firm,  "  to  sell 
mand  a  cargo.  Before  the  ship's  laying  goods  for  them  '  for  one  year  from  Janu- 
days  had  expired  war  was  declared  be-  ary  i,  1884,  at  a  fixed  annual  salary; 
tween  Russia  and  Great  Britain,  and  the  about  the  middle  of  the  year  B  became 
vessel  was  obliged  to  sail  from  Odessa  insolvent  and  made  an  assignment,  and 
in  ballast.  The  plaintiff  afterward  sued  later  wrote  A  that  his  services  would  not 
the  defendant  for  a  breach  of  the  charter-  be  required  after  July  i.  Held,  in  an  ac- 
party;  but  it  was  held  that,  as  there  had  tion  by  A  to  recover,  that  as  there  was 
been  no  actual  failure  of  performance  nothing  in  the  contract  itself,  nor  in  the 
before  the  war  broke  out  (the  days  with-  testimony  dehors  the  instrument,  to  indi- 
in  which  the  defendant  was  entitled  to  cate  an  implied  understanding  that  the 
load  not  having  then  expired),  and  as  the  employment  was  contingent  upon  th« 
renunciation  had  not  been  accepted  as  a  existence  of  the  firm  for  a  year,  the  fact 
breach  by  the  plaintiff's  agent,  the  de-  that  B  had  become  insolvent  did  not  ab- 
fendant  was  entitled  to  the  discharge  of  solve  him  from  the  obligation  to  pay  A 
the  contract  which  took  place  upon  the  his  salary  as  agreed ;  further,  that  the 
declaration  of  war,  and  therefore  the  notice  that  the  services  of  A  would  not 
plaintiff  could  not  recover.  be  required  after  a  specified  date  would 

8.  Heard  v.  Bowers,  23  Pick.  (Mass.)  not  have  the  effect  of  rescinding  the  con- 

45S*  4^;  Newcomb  v.  Brackett,  16  Mass.  tract  without  A's  assent.     Vanuxem  v. 

161;  Rutrick  v,  Holden,  8  Cush.  (Mass.)  Bostwick,  ii  East.  Rep.  (Pa.)  725. 

233:  James  v,  Burchell,  82  N.  Y.   108;  Where  a  man   promised  to  marry  a 

Wolf  V,  Marsh,   54  Cal.  228;  Harris  v.  woman  on  a  future  day,  and  before  the 

Williams,   3    Jones    L.   (N.   Car.)  483;  day  married  another  woman,  it  was  held 

Packer  v»  Steward.  34  Vt.  127;  Dill  v.  that  he  was  instantly  liable  to  an  action 

Pope,  29  Kans.  289;  Rensens  v,  Mexi-  for  breach  of  his  promise.  Short  z/.  Stone, 

can  Nat.  Construction  Co.,  22  Fed.  Rep.  8  Q.  B.  358;  Sheahaa  v.  Barry,  27  Mich. 

522;  Burton  v,  Shotwell,  13  Bush  (Ky.),  218.     And   where  a  man  contracted  to 

271.  execute  a  lease  on  a  future  day  for  a  cer- 

In  Planch^  v,  Colbum,  8  Bing.  14,  the  tain  term,  and  before  the  day  executed  a 

defendants  engaged  the  plaintiff  to  write  lease  to  another  for  the  same  term,  it  was 

a    treatise    on     Costume    and    Ancient  held  that  he  might  be  sued  at  once  for 

Armor,  for  publication  in  "  The  Juvenile  breaking  the  contract.     Ford  v,  Tiley,  t* 
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JMNhtrg*  by  BnmIi.  CON  '1 KACT.  97  Van-FwfnnaMi 

86.  By  Von-Parfimiaiiee. — A  contract  is  broken  if  either  party 
fail  to  perforp  any  of  its  terms. 

B.  &  C.  325.     And  again,  where  a  man  devise,  is   discharged  if  the  covenantee 

contracted   to  sell  and  deliver  specific  does  not  tender  an  assurance  within  the 

xoods  on  a  future  day.  and  before  the  year,     i  Rolle.  Abr.  446.  pi.  12. 
day  sold  and  delivered  them  to  another.        Where  a  bond  is  executed  with  a  coq- 

he  was  immediately  liable  to  an  action  at  dition  that  it  shall  become  absolute  in 

the  suit  of  the  person  with  whom  he  had  case  certain  services  are  performed  by 

first  contracted.     Bowdell  v.  Parsons,  10  the  obligee  within  a  specified  time,  the 

East,  359,  Crist  v.  Armour,  34  Barb.  (N.  refusal  of  the  obligor  to  accept  perfonn- 

Y.)  378;  Raymond  v,  Minton,  L.   R.  i  ance  will  have  the  efifect  of  actual  per- 

£x.  244.  formance  so  far  as  to  give  the  obligee  a 

Where,  under  a  building  contract,  A  right  of  action  upon  the  bond.  Boardnan 

entered  upon  performance  of  the  contract,  v.  Keeler,  21  Vt.  77;  Tasker  v,  Bartlett, 

performed  a  part,  and  furnished  a  part  of  5  Cush.  (Mass.)  359. 
the  materials  in  accordance  with  the  terms        On  the  other  hand,  where  the  promisor 

of  the  contract,  and  was  ready  to  com-  is  prevented  from  performing  his  contract  ^ 

plete  the  same,  when  B,  the  other  party,  by  the  default  of  the  promisee,  the  per-  ' 

took  possession  of  the  building  and  the  formance  is  excused.    U.  S.  v.  Peek,  I03 

materials  furnished  by  A,  and  completed  U.  S.  64;  Hammer  v.   Breidenbach.  31 

the  work  on  the  building  without  A's  Mo.  49;  Marshall  v,  Craig.  I  Bibb  (Ky.), 

consent,  it  was  held  that  the  latter  had  a  379,  386;  Stewart  v,  Keteltas,  36  N.  Y. 

right  to  treat  the  contract  as  rescinded,  388;  Parker  Vein  Coal  Co.  v.  O'Hern,  S 

and  to  sue  and   recover  for  the  work,  Md.  197;  Gallagher  v,  Nichols,  60  N.  Y. 

labor,  and  materials  furnished  by  him  at  438;  Wilt  v.  Ogden,  13  Johns.  (N.  Y.)  56; 

their  reasonable  market  value.     Bonnett  Fredenburg  v.   Turner,  37    Mich.  402; 

V.  Glaifeldt,  8  West.  Rep.  (III.)  637.  Shulte  v,  Hennessy,  40  Iowa,  352;  Smtoa 

A  party  who  disables  himself  from  per-  v.  Tyrell.  12  Vt.  79:  Clearwater  v.  Mere- 
forming  bis  contract  before  default  by  the  dith,  i  Wall.  (U.  S.)  25,  39;  McKee  v. 
other  party,  thereby  waives  the  perform-  Miller,  4  Blatchf.  (U.  S.  C.  C.)  222;  Ash- 
ance  of  acts  by  the  latter  which  but  for  craft  v,  Allen,  4  Ired.  L.  (N.  Car.) 
the  disability  he  would  be  bound  to  per-  96. 

form  as  conditions  precedent  to  a  recov-         "  One  who  prevents  the  performance 

ery  on  the  contract.     Woolner  v.  Hill,  93  of  a  condition,  or  makes  it  impossible  by 

N.  Y.  576;  Haw  ley  v.  Keeler,  53  N.  Y.  his  own  act,  cannot  take  advantage  oi 

114.  the    non-performance."      Nav.    Co.   v. 

One  who,  by  his  own  fault,  has  pre-  Wilcox,  7  Jones  L.  (N.  Car.)  481 ;  Jones 

vented  performance  by  the  other  party,  v.  Walker,  13  B.  Mon.  (Ky.)  163;  Camp 

cannot  claim   exemption  from  liability,  v.  Barker,  21  Vt.  469;  Ruble  v.  Massej, 

Smith  V.  Roe,  7  Col.  95;  Sinnott  v.  Mul-  2  Md.  636;  Bright  v,  Taylor,  4  Sneed 

lin,  82  Pa.  St.  333.  (Tenn.).   159;  Jones  v.  Railroad  Co,,  14 

A  failure  of  a  building  contractor  to  W.  Va.  514. 
complete  the  works  by  a  day  named,         In  an  action  against  a  master  for  not 

causedby  the  failure  of  the  other  parties  to  teaching  his  apprentice,  a  plea  that  tlie 

supply  plans,  etc.,  the  former  is  excused  latter    refused    to    be   taught   is  good. 

and  the  latter  cannot  take  advantage  of  a  Raymond  v.   Minton,   L.  R.  i  Ex.  244- 

provision  in  the  contract  making  it  de-  Where  A  promised  B  to  pay  him  %K!0 

terminable  at  their  option  upon  a  failure  annually  for   C*8   support  and   maiate- 

of  performance  by  the  contractor.     Rob-  nance,  and  B  promised  to  support  and 

erts  V.  Bury  Commissioners,  L.  R.  5  C.  maintain  C,  but  C  refused  to  be  supported 

P.  310,  329;  McAndrews  v,  T^>pett,  39  by  B,  it  was  held  that  no  action  would 

N.  J.  L.  105;  Weeks  v.  Little,  89  N.  Y.  lie  in  favor  of  B  against  A  for  failure  to 

566;  Van  Buren  v,  Digges,  11  How.  (U.  pay.     Cornell  v,  Cornell,  96  N.  Y.  ioS< 

S.)  461.  Ellen  V,  Topp,  6  Ex.  424,  442;  McGiath 

Where  a  conditign  can  be  performed  v.  Herndon,  4  T.  B.  Mon.  (Ky.)48o. 
only  in  the  obligee's  presence,  his  absence        A  contract,   the    fulfilment  of  which 

is  an  excuse,     i  Rolle  Ab.  457,  n.;  Wil-  becomes  unreasonable,  will  not  be  eo- 

liams  V,  Bank.  2  Pet.  (U.  S.)  96,  102;  forced  at  the  instance  of  a  party  who  by 

Majors  v.  Hickman,  2   Bibb  (Ky.),  217.  his  own  conduct  has  produced  soch  a 

A  covenant  to  make  within  a  year  such  as-  result.     Duncan  v.  Cent.  Pass.  R*  ^'i 

surance  as  the  covenantee's  counsel  shall  9  Ky.  Law  Repr.  93. 
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SffMtofBMMh.  CONTRACT.  Abfoluto  and  Coaditimua  Promises. 

87.  Sfleet  of  Breaoh— Absolute  Promises. — When  the  promises  of 
both  parties  are  absolute  and  independent  of  each  other,  upon  a 
breach  of  his  promise  by  one  party  the  other  may  sue  him  without 
averring  that  he  has  performed  his  own  promise,  and  it  is  no  de- 
fence to  such  an  action  for  the  defendant  to  plead  that  the  plaintiff 
has  failed  to  perform  his  part  of  the  agreement.* 

88.  Conditional  Promises. — Conditions,  as  regards  the  time  when 
they  are  to  be  performed,  are  either  subsequent,  concurrent,  or 
precedent. 

89.  Conditions  Subsequent. — ^A  contract  may  contain  a  provision 
that,  upon  the  doing  of  some  act  or  the  happening  of  some  event,, 
the  relation  of  the  parties  shall  come  to  an  end.* 

1.  This  may  be  illustrated  by  the  old  be  then  averred;  as  where  a  man  agrees 

case  of  Ware  v,  Chappel,  Style's  Rep.  to  give  so  much  money  for  a  horse,  it  is 

i86,  decided  in  1649.     **Ware  brouglit  plain  he  meant  to  have  the  horse  first, 

an  actton»of  debt  for  J^S^oo  against  Chap-  and  therefore  he  says  the  money  shall  be 

pel  upon  an  indenture  of  covenants  be-  given  for  the  horse."    See  Long  v,  Caff- 

tween  them,  viz.,  that  Ware  should  raise  rey,  93  Pa.  St.  536;  Hard  v.  Seeley,  47 

five  hundred  soldiers  and  bring  them  to  Barb.  (N.  Y.)  428. 

such  a  port,  and  that  Chappel  should  These  cases  illustrate  the  character  of 

find  shipping  and  victuals  lor  them  to  absolute  promises.      The  consequences 

transport  them  to  Gallicia;  and  for  not  which  result  from  their  breach  are  the 

providing  the  shipping  and  victuals  at  same  to-day  as  they  were  when  these 

the    time    appointed    was    the    action  cases  were  decided.     It  must,  however, 

brought.     The  defendant  pleaded   that  be  borne  in  mind  that  the  rules  for  deter- 

the  plaintiff  had  not  raised  the  soldiers  mining  whether  promises  are  absolute  or 

at  that  time,  and  to  this  plea  the  plaintiff  not  have  changed  very  much  since  the 

demurs.     Roll,  C.  J.,  held  that  there  was  seventeenth  century,  and  that  promises 

no  condition  precedent,  but  that  they  are  which  would  formerly  have  been  held  to* 

distinct  and  mutual  covenants,  and  that  be  absolute  would  not  be  so  construed  at 

there  may  be  several  actions  brought  for  the  present  day.     In  ancient  times  ques- 

them;  and  it  is  not  necessary  to  give  no-  tions  of  this  kind  were  decided  upon  a 

tice  of  the  number  of  men  raised,  for  the  subtle  and  technical  construction  of  the 

number  is  known   to  be  five  hundred;  words  of  a  contract,  and  very  little  regard 

and  the  time  for  the    shipping    to  be  was  paid  to  the  evident  sense  and  inten- 

ready  is  also  known  by  the  covenants;  tion  of  the  parties.     Thus  it  was  said  by 

and    you   have    your    remedy  against  Fineux,  C.  J.,in  15  H.  vii.  10,  pi.  17:  **  If 

him  if  he  raise  not  the  men  as  he  hath  I  covenant  with  a  man  that  I  will  marry 

a|[ainst  you  for  not  providing  the  ship*  his  daughter,  and  he  covenants  with  me 

pmg."  that  he  will  convey  an  estate  to  me  and 

'*  What  is  the  reason, "said  Holt,  C.T.,  his  daughter  and  the  heirs  of  our  two 
in  Thorp  v.  Thorp,  la  Mod.  455,  404,  bodies  begotten,  if  I  afterwards  marry 
*  *  that  mutual  promises  shall  bear  an  ac-  another  woman,  or  his  daughter  another 
tion  without  performance  ?  One's  bargain  man,  still  I  shall  have  an  action  of  cove- 
is  to  be  performed  according  as  he  makes  nant  against  him  to  compel  him  to  con- 
it.  If  he  make  a  bargain,  and  rely  on  vey  the  estate;  but  if  the  covenant  were 
the  other's  covenant  or  promise  to  have  that  he  should  convey  an  estate  to  us  two- 
what  he  would  have  done  to  him,  it  is  his  for  the  cause  aforesaid,  then  no  action 
own  fault.  If  the  agreement  be  that  A  would  lie  until  we  were  married."  At 
shall  have  the  horse  of  B,  and  A  agree  the  present  day  the  question  is  deter- 
that  B  shall  have  his  money,  they  may  mined  **  by  the  intention  and  meaning  of 
make  it  so;  and  then  there  needs  no  the  parties  as  it  appears  on  the  insiru- 
averment  of  performance  to  maintain  an  ment,  and  by  the  application  of  common- 
action  on  either  side;  but  if  it  appear  by  sense  to  each  particular  case."  Tindal, 
the  agreement  that  the  plain  intent  of  C.  J.,  in  Suvers  v»  Curling,  3  Bing.  (N. 
either  party  was  to  have  the  thing  to  be  Cas.)  368. 

done  to  him  performed,  before  his  doing  8.  See,    amUt    Provisions    for     Disr 

what  he  undertakes  of  his  side,  it  must  charge. 
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Xftet  of  BmdL                           CONTRACT.  CoBdltiMal 

90.  Conditions  Conenrrent — ^When  we  speak  of  concurrent  con- 
ditions we  mean  that  each  party  is  to  perform  his  promise  at  the 
same  time  with  the  other.  If,  therefore,  one  party  fail  to  perform 
at  the  time,  the  other  is  discharged  from  the  performance  of  his 
promise.  But  he  cannot  sue  the  party  by  whom  the  contract  was 
broken  unless  he  has  performed,  or  was  ready  and  willing  to  per- 
form, his  own  part  of  the  agreement.^ 

1.   "  Where  two  acts  are  to  be  done  at  of  the  com  by  one  and  the  payment  by 

the  same  time,  as  where  A  covenants  to  the  other,  were  to  be  done  at  the  same 

convey  an  estate  to  B  on  such  a  day,  and  time;  and  as  the  plaintiff  has  not  averred 

in  consideration  thereof  B  covenants  to  that  he  was  ready  to  pay  for  the  com,  he 

pay  A  a  sum  of  money  on  the  same  day,  cannot  maintain  this  action  against  the 

neither  can  maintain  an  action  without  defendant  for  not   delivering   iL'*    See 

showing  performance  of  or  an  offer  to  Gazley  v.  Price,  i6  Johns.  (N.  Y.)  267; 

perform  his  part,  though  it  is  not  certain  Swan  v.  Drury,    22   Pick.   (Bdass.)  485; 

which  of  them  is  obliged  to  do  the  first  Benj.  on  Sales,  §  592,  where  many  cases 

act;  and  this  particularly  applies  to  all  are  collected  in  the  notes, 

cases  of  sale."     Mr.  Sergeant  Williams*  In  the  case  of  a  contract  containing 

5th  rule  in  notes  to  Pordage  v.  Cole,  i  mutual  and  dependent  covenants,  either 

Wms.  Saunds.  310.    See  also  Campbell  z*.  an  offer  of  performance  or  readiness  to 

Oittings,  19  Ohio,  347;  Williams  v.  Healy,  perform  by  one  party  must  be  shown,  be- 

3  Denio  (N.  Y.),  363;  Gayley  v.  Price,  fore  he  can  charge  the  other  with  a  breach. 
16  Johns.  (N.  Y.)  267;  Dunham  v.  Peitee,  Neis  v.  Yocum,  9  Sawy.  C.  Ct.  24;  Rap- 

4  Seld.  (N.  Y.)  508;   Lester  v.  Jewett,  i  panier  v.  Bannon,  7 Cent.  Rep.  (Md.)42a 
Kern.  (N.  Y.)  453.  In  an  agreement  that  a  lessee  may  at 

In  bringing  an  action  for  the  breach  of  any  time  before  the  expiration  of  his 
a  concurrent  condition  the  plaintiff  must  term  purchase  the  land  for  $3250,  and 
always  aver  that  he  has  performed,  or  that  lessee  shall  have  a  prior  right  of 
was  ready  and  willing  to  perform,  his  purchase  at  a  greater  sum,  and  shall  have 
own  promise.  A  very  common  example  notice  in  order  to  avail  himself  of  the 
of  this  kind  of  condition  occurs  in  the  right,  the  execution  of  the  conveyance, 
-sale  of  goods.  **  The  general  rale  in  and  the  payment  of  the  purchase-money, 
•executory  agreements  for  the  sale  of  are  mutual  and  dependent  covenants, 
goods  is  that  the  obligation  of  the  vendor  Neither  party  can  put  the  other  in  default 
to  deliver,  and  that  of  the  buyer  to  pay,  without  a  tender  of  performance,  and  the 
are  concurrent  conditions,  in  the  nature  lessee  must  tender  the  money  before  he 
of  mutual  conditions  precedent,  and  that  becomes  entitled  to  a  conveyance.  Heine 
neither  can  enforce  the  contract  against  v.  Tread  well,  13  Pac.  Rep.  (Cal.)  503. 
the  other  without  showing  performance.  Where  a  party  agreed  on  the  pay- 
or offer  to  perform,  or  averring  readiness  ment  by  another  of  certain  sums  of 
and  willingness  to  perform  his  own  money  to  a  third  person  to  assign  certain 
promise."  Benj.  on  Sales.  §  592.  In  certificates  of  sale  of  land,  and  it  was 
Morton  v»  Lamb.  7  T.  R.  125,  the  plaintift  held  that  the  covenants  were  independent, 
sued  the  defendant  for  not  delivering  and  that  in  a  suit  by  the  party  bound  to 
some  corn  in  pursuance  of  an  agreement  assign  a  general  averment  of  readiness 
that  the  defendant  should  deliver  the  on  his  part  to  perform  was  sufiicient* 
corn  at  a  certain  place  within  one  month  Slocum  v,  Despard,  8  Wend.  (N.  Y.)  615. 
from  the  time  of  the  sale.  The  plaintiff  See  Northrup  v,  Northrop,  6  Cowen  (N. 
averred  that  he  was  ready  and  willing  to  Y.),  296;  Champion  v.  White,  5  Cowen 
receive  the  corn,  but  that  the  defendant  (N.  Y.),  509;  Robb  v,  Montgomery.  20 
did  not  deliver  it.  At  the  trial  the  Johns.  (N.  Y.)  15.  But  see  Parker  r. 
plaintiff  recovered  a  verdict.  The  de-  Parmele,  20  Johns.  (N.  Y.)  130;  Adams 
fendant  then  moved  that  the  judgment  v.  Williams.  2  W.  &  S.  (Pa)  227; 
-should  be  arrested,  because  it  was  not  Halloway  v.  Davis,  Wright,  129.  Justice 
averred  that  the  plaintiff  had  tendered  to  would  seem  to  require  that  such  stipala- 
him  the  price  of  the  corn,  or  was  ready  tions  should  be  considered  as  dependent, 
to  have  paid  for  it  on  delivery.  The  court  Leonard  v.  Bates,  i  Btackf.  (Ind.)  172,  n.; 
sustained  the  motion.  "Both  things."  per  Shaw,  C.  J.,  in  Kane  v.  Hood,  13 
said  Lord  Kenyon,  C.  J.,  **the  delivery  Pick.  (Mass.)  281. 
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Effect  of  Breaoh.  CONTRA  CT,  ConditioBAl'PromiMs. 

91.  Conditions  Precedent. — If  one  party  make  the  performance  of 
his  promise  conditional  upon  a  prior  performance  by  the  other 
party,  the  latter  cannot  sue  the  former  for  a  breach  of  contract 
without  averring  that  he  has  performed  his  part,  or  was  ready  and 
willing  to  perform  it,  but  was  prevented  by  the  act  of  the  promisee. 
And  if  the  party  who  is  to  perform  his  promise  first  wholly  fail  to 
perform,  the  other  is  discharged.* 

1.  People  V.  Glann,  70  111.  332.  duced,  A  could  not  recover  from  B  the 

In  the  case  of  a  condition  precedent  in  amount  stipulated,  without  proving  that 

a  contract,   there  must    be  compliance  B  had  failed  to  make  reasonable  efforts 

therewith  or  an  excuse  for  non-compliance  to  operate  the  mine  in  view  of  the  outlay 

shown,  both  at  law  and  in  equity.  Barney  attending  it  and   the  prospects    in    its 

V.  Giles,  II  N.  E.  Rep.  (III.)  206.  development.      Ray  v.  Hodge,  13  Pac. 

Condition  in  contract  must  be  fulfilled  Rep.  (Or.)  599. 
before  action  lies.     Moore  v,  Campbell,  Where  by  the  terms  of  an  agreement 
12  N.  E.  Rep.  (Ind.)  495.  to  furnish  materials,  in  which  no  time  of 
Where  performance  of  one  act  is  to  delivery  is  specified,  payments  therefor 
precede  that  of  another,  the  legal  obliga-  are  required  to  be  made  from  time  to 
tion   to  perform  the  latter  is  dependent  time,  at  times  specified,  if,  upon  specific 
upon  the  performance  of  the  former  as  a  demand  of  payment,  with 'notice  that  it 
condition  precedent.     De  Kay  v.  Bliss,  will  be  insisted  on  as  a  condition  prece- 
4  M.  Y.  St.  Repr.  728.  dent  of  further  delivery  of  materials,  pay- 
A  agreed  to  sell  to  B  a  machine  deliv-  ment  is  refused,   the  other  party  may 
erable  at  a  certain   point,   the    freight  properly   refuse  to  continue  to  furnish 
charges  not  to  exceed  a  specified  sum.  materials.  Palmer  z/.  Breen.  34  Minn.  39. 
Held^  the  freight  charges  exceeding  that  A  proposal  was  made  to  an  insurance 
sum,  that  B  was  not  bound  to  take  it,  company  for  an  insurance  on  the  life  of 
and  claim  from  A  a  reduction;  he  could  the  proposer,  who  made,  on  a  form  issued 
repudiate    the    contract.      Johnson    v,  by  the  company,  statements  as  to  his 
Latimer,  71  Ga.  470.  state  of  health  and  other  matters,  and  a 
If  one  contracts  to  do  work  subject  to  declaration  that  the  statements  were  true 
the  approval  of  the  agent  of  the  other  and  were  to  be  taken  as  the  basis  of  the 
party  to  the  contract,  such  approval  is  an  contract.     The  proposal  was  accepted  at 
essential  prerequisite  to  the  right  of  ac-  a  specified  premium,  but  upon  the  terms 
tion  for  the  price.   Denver,  S.  Park,  etc.,  that  no  insurance  should  take  effect  till 
R.  Co.  V.  Riley,  7  Col.  494.  the  premium  was  paid.     Before  tender  of 
A  lease  provided  that  it  should  not  be  the  premium  there  was  a  material  altera- 
binding  on  the  lessee  until  he  should  be  tion  in  the  state  of  the  health  of  the  pro- 
appointed  to  a  certain  office.     Held^  that  poser,  and  the  company  refused  to  ac- 
there  was  no  binding  contract,  and  that  cept  the  premium  or  to  issue  a  policy. 
the  lessor  did  not  become  bound  upon  Held^  that  the  nature  of  the  risk  having 
the  lessee's  electing,  notwithstanding  his  been  altered  at  the  time  of  the  tender  of 
failure  to  obtain  the  office,  to  take  the  the  premium  there  was  no  contract  bind- 
tease.  King  v,  Warfield,  9  Atl.  Rep.  (Md.)  ing    the    company    to    Issue    a    policy. 
539.  Quare^  whether,  if  there  had  been   no 
Where  an    agreement   specified    that  alteration  in  the  risk,  the  company  would 
advertisements  should  be  inserted  to  the  have  been  legally  entitled  to  refuse  to 
value  of  ;f  90  in  part  payment  of  goods  accept  the  premium  and  to  issue  a  policy. 
to  be  purchased  to  the  amount  of  ^360,  Canning  v.  Farquhar,  16  Q.  B.  D.  727. 
held,  that  the  plaintiff  was  not  entitled  An  action  was  brought  by  an  architect 
to  recover  in  respect  of  the  ;^90  worth  of  against  a  county  to  recover  for  the  value 
advertisements,  without  taking  the  ;f 360  of  services  rendered   in  making  certain 
worth  of  goods.   Minshull  v,  Brinsmead,  plans  for  a  jail-building,  which  plans  had 
I  C.  &  E.  97.  been  accepted  conditionally  by  the  county 
A  agreed  to  and  did  assign  to  B  a  half  board  of  supervisors,  provided  that  a  bid 
interest  in  a  lease  of  a  gold  and  ouick-  should  be  accepted  from  some  reliable 
silver  mine  for  **$750  cash  and  91250  party  for  the  building  of  the  jail.     The 
when  250  flasks  of  quicksilver  should  be  k>oard  of  supervisors  refused  to  open  any 
produced."    Held,  that  in  the  absence  of    of  the  bids  received  and  rejected  plaintiff's 
a  showing  that  250  flasks  had  been  pro-  claims  on  the  ground  that  he  had  been 
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guilty  of  improper  acts  in  getting   his  house  was  not  completed  at  the  time 

plans  provisionally  accepted.    Held,  that  stipulated,  but  A  was  allowed  to  continae 

It  was  within  the  discretion  of  the  board  work  for  two  months,  when  B  took  pos- 

to  refuse  to  open  or  accept  any  of  the  bids  session.     Held^  that  B  could  not  defend 

based  upon  plaintifif's  plans,  and  that  the  A's  suit  in  assumpsit  for  the  value  of 

condition  upon  which   plaintiff  was  en-  work  done  and  materials  furnished,  B 

titled  to  compensation  never  having  hap-  having  waived  the  stipulation  as  to  time 

pened,  he  could  not  recover.    Hall  v.  Co.  and  having  prevented  A's  n^^tiating  a 

of  Los  Angeles,  13  Pac.  Rep.  (Cal.)  854.  mortgage.     Foster    v.  Worthiagton.   58 

Where,  in  an  action  for  damages  for  Vt.  65. 

breach  of  contract,  it  appears  that  the  Where  a  party  claims  to  have  complet- 

performance  of  their  part  of  the  covenant  ed  a  contract,  and  the  other  party,  with 

by  defendants  was  a  condition  precedent  knowledge  of  bis  claim  and  that  the  con- 

to  the  perfoimanoe  of  the  contract  on  the  dition  of  it  has  not  been  performed,  has- 

part  of  the  plaintiffs;  that  plaintiffs  were  made  a  payment  upon  it,  without  any 

able  and  willing  to  do  their  share,  and  objection  or  notice  of  non-acceptance, 

had  done  acts  preparatory  to  its  perform*  such  payment  operates  as  a  waiver  of  the- 

ance — the  defendants  cannot  maintain  as  condition    of    the    contract     Keller    v, 

a   defence    that  there   was    a  want    of  Oberreich,  30  N.  W.  Rep.  (Wis.)  524. 

mutuality  in  the  contract  which  would  Where  one  loans  money  without  secur- 

excuse    a    non-performance    by    them,  ity  to  a  man  of  very  limited  means,  stip- 

Jones  V.  Foster,  30  N.  W.  Rep.  (Wis.)  697.  ulating  that  it  shall  be  repaid  in  monthly 

One  party  to  a  contract  which  imposes  instalments,  and  upon  default  in  any  in- 
reciprocal  obligations  upon  both  parties  stalment  the  whole  to  become  due.  it 
may  have  a  right  to  rescind  it  by  reason  was  held  that  time  is  of  the  essence  of  the 
of  the  failure  of  performance  of  condi-  contract^  and  the  waiver  of  forfeiture  was 
tions  by  the  other  party,  but  he  must,  if  not  presumed  from  the  lender  accepting 
he  wish  to  rescind  for  such  cause,  return  a  payment  after  default  in  one;  of  the  in- 
to the  other  party  what  he  has  received,  stalments.  Bishop  v,  Lawrence,  2  S.  W. 
so  as  to  put  him  in  the  same  condition  Rep.  (Ky.)  499. 

he  was  in  before.     Doughten  v,  Camden  Whenever  it  appears  to  have  been  the 

B'g  &  Loan  Ass'n,  7  Atl.  Rep.  (N.  J.)  intention  of  parties  to  a  contract  that  the 

479;  41  N.  J.  Eq.  556.  performance  of  one  stipulation  shou^pl 

A  paid  B  $50  for  a  lot,  agreeing  in  the  not  be  a  condition  precedent  to  the  per- 

deed  to  erect  a  house  of  a  certain  de-  formance  of  another,  effect  will  be  given 

scription  thereon.     Held^  on  his  failure  to  such  intention;  but  where  the  inten- 

to  do  so,  that  A,  after  a  reasonable  time,  tion  is  to  rely  on  previous  performance 

upon  tendering  back  the  money,  was  en-  of  the  stipulation,  and  not  on  the  remedy 

titled  to  a  rescission   of  the    contract,  for  non-performance,  performance  is  a 

Willard  v.  Ford,  16  Neb.  543.  condition  precedent.    Larimore  v.  Tyler, 

It  is  competent  for  a  party  by  his  con-  88  Mo.  661. 

tract  to  make  the  performance  of  work  Where  an'  action  was  compromised  up* 

and  services  by  him  a  condition  precedent  on  terms,  one  of  which  was  that  the  de- 

to  his  right  to  receive  any  pay  for  them,  fendant  should  pay  the  plaintiff  ;f  150,  and 

and  he  cannot,  in  an   action  upon  the  another  that  the  plaintiff  should  pay  a 

contract,  recover  without  proof  of  per-  third  party's  claim  against  the  defendant, 

formance,    unless     the    defendant    has  held,    that    the    payment   of    the  third 

waived    such    performance.      Keller   v.  party's  claim  by  the  plaintiff  was  not  a 

Oberreich,  30  N.  W.  Rep.  (Wis.)  534.  condition    precedent    to    the  plaintiff's 

Waiver  of  performance  or  extension  of  right  to  sue  for  the  ;f  150.     Lockhart  v. 

the  time  therefor  in  the  case  of  a  condi"  Webster,  i  C.  &  E.  71. 

tion  precedent  is  equivalent  to  the  per-  The  defendants  purchased  cotton  at 

formance  thereof  at  the  stipulated  time,  L.,  under  price  limits  designated  by  plain - 

and  leaves  the  original  contract  intact,  tiff,  and  shipped  it  to  the  latter  at  H., 

Barton  v.  Gray,  57  Mich.  633.  it  being  orally  agreed  that  the  plaintiff 

Money  paid  towards  an  unperformed  should  report  the  classification  of  the 

condition  precedent  may  be  recovered,  contract  at  H.,  if  there  was  any  falling 

if  diere  has  been  no  acceptance  or  waiver,  off,  either  in   grade  or  quality.    Htld, 

but  not  otherwise.     Keller  v.  Oberreich,  in  a  suit  to  recover  an  alleged  balance  of 

67  Wis.  283.  an  account,  that  the  stipulation  that  the 

A  agreed  to  build  a  house  for  B  by  a  plaintiff  should  report  any  falling  off  in 

certain  time  and  to  pay  himself  from  a  weight  or  grades  not  being  a  condition 

mortgage  to  be  negotiated  by  him.    The  precedent  to  the  plaintiff's  right  to  re- 
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cover  under  the  agreement,  and  it  not  certain  day  in  consideration  of  a  sum  of 
being  stated  that  the  report  should  be  money  which  B  covenanted  to  pay  A 
made  immediately  or  within  from  three  to  by  instalments  as  the  building  proceeded, 
five  days  after  classification,  that  time  was  Held^  that  the  finishing  of  the  house  was 
not  of  the  essence  of  the  agreement,  and  not  a  condition  precedent  to  the  payment 
that  it  was  error  for  the  court  to  instruct  of  the  money;  that  A  might  maintain  an 
the  jury  to  the  effect  that  the  plaintiff  action  of  debt  against  B  for  the  whole 
could  not  recover  if  he  did  not  make  the  sum,  though  the  building  was  not  fin- 
reports  within  a  reasonable  time,  *and  if  ished  at  the  time  appointed,  on  the 
such  failure  on  his  part  induced  the  de-  ground  that  part  of  the  money  was  to  be 
fendants  to  continue  their  shipments  to  paid  before  the  house  could  be  completed, 
him.  Watson  v.  Walker,  48  W.  Rep.  Thiscase  was  followed  in  Seers  t/.  Fowler, 
(Tenn.)  576.  2  Johns.  (N.   Y.)  272,   and   Havens   r. 

In   Louisiana  a  contract  conditioned  Bush,   2  Johns.   (N.   Y.)   387.     But    in 

upon  an  ev^nt  dependent  on  the  will  of  Cunningham  z/.  Morrell,  10  Johns.  (N.Y.) 

either  party  is  not  dissolved  of  right  upon  203,  these  two  cases  were  overruled,  and 

non-performance  of  the  condition,  but  the  the  authority  of  Terry  v.  Duntze  repudiate 

same  must  be  judiciallysought. Therefore,  ed.  Cunningham  z^.  Morrell  was  followed 

under  a  contract  which  grants  a  railway  in  McLure  v.  Rush,  9  Dana  (Ky.),  64,  and 

company  right  of  way  conditioned  upon  in  Allen  v.  Sanders,  7   B.    Mon.   (Ky.) 

the  completion  of  the  road  within  a  cer-  593.  overruling  the  earlier  cases  of  Crad- 

tain    time,   the    company  may  proceed  dock  v.  Aldridge,  2  Bibb  (Ky.)*  I5«  and 

under  the  contract  until  a  dissolution  is  Mason  v.  Chambers,  4  Litt.  (Ky.)    253. 

judiciallv  d    .landed.*  Gayden  v.  Louisv.,  See.  to  the  same  effect.  Kettle  v,  Harvey^ 

N.  O.  «  1    R.  Co.,  I  South.  Rep.  (La.)  21  U.  S.  301;  Lord  v.  Belknap,  i  Cush. 

792.  (Mass.)   279;    Tompkins    v,     Elliot,     5 

The  following  rules  are  given  by  Mr.  Wend.  (N.  .Y.)  496. 

Sergeant  Williams  in  his  notes  to  Por-  In  the  case  of  contracts  for  the  pur- 

dage  V,  Cole,  i  Wms.  Saund.  319:  chase  and  sale  of  real  estate,  where  the 

**  If  a  day  be  appointed  for  the  payment  purchaser  covenants  to  pay  the  purchase 
of  money  or  part  of  it,  or  for  doing  any  money  by  instalments,  and  the  vendor 
other  act,  and  the  day  is  to  happen  or  may  covenants  to  convey  by  deed  either  on 
happen  before  the  thing  which  is  the  con-  the  last  day  of  payment  or  on  some  day 
sideration  of  the  money  or  other  act  is  previous,  the  covenant  to  pay  the  instal- 
to  be  performed,an  action  may  be  brought  ments  falling  due  before  th«  day  ap^ 
for  the  money  or  for  not  doing  such  pointed  for  conveying  by  deed  are  inde- 
other  act  before  performance;  for  it  ap-  pendent  of  the  covenant  to  convey,  and 
pears  that  the  party  relied  upon  his  an  action  may  l>e  maintained  for  such  tn- 
remedy,  and  did  not  intend  to  make  the  stalments  without  showing  any  convey- 
performance  a  condition  precedent;  and  ance  or  offer  to  convey,  but  the  convey- 
so  it  is  where  no  time  is  fixed  for  per-  ance  and  offer  to  convey  is  a  condition 
formance  of  that  which  is  the  considera-  precedent  to  the  right  to  insist  upon  the 
tion  of  the  money  or  other  act."  Thorp  payment  of  an  instalment  falling  due 
V,  Thorp,  12  Mod.  460;  i  Salk.  171,  per  either  on  or  after  the  day  of  conveyance. 
Holt,  C.  J.;  Seeters  v,  Opie,  2>  Saund.  Grant  v,  Johnson,  i  Seld.  (N.  Y.)  247. 
350,  i»/r  Hale,  C.  J.;  Wilks  v.  Smith,  10  In  this  case  the  plaintiff  agreed  to  sell  to 
M.  &  W.  355;  Eastern  Counties  R.  Co.  the  defendant  a  piece  of  land,  and  cove- 
V.  Philipson,  16  C.  B.  2:  Mayor  of  nanted  to  give  possession  of  the  land  on 
Norwich  v.  Norfolk  R.  Co.,  4  E.  &  the  first  of  November.  1845,  and  to  con- 
B.  397;  Northampton  v.  Parnell,  15  C.  vey  by  deed  on  the  first  of  May,  1846; 
B.  630;  29  E.  B.  &  E.  220;  Underbill  v.  and  the  defendant  covenanted  to  pay 
The  Saratoga  &  W.  R.  Co.,  20  Barb.  (950  as  follows,  viz.,  $200  on  the  first 
(N.Y.)  455;  Edgar  v.  Boyes,  11  S.  &  R.  of  April,  1846;  $200  on  istof  April,  1847; 
(Pa.)  445;  Stevenson  v.  Klepptnger,  5  $275  on  ist  of  April,  1848;  and  $275  on 
Watts  (Pa.),  420;  Lowry  v.  Mehaffy.  10  ist  of  April,  1849.  Theplaintiff  gave  the 
Watts  (Pa.),  387;  Goldsborough  z'.  Orr,  possession  of  the  premises,  and  the  defen- 
8  West.  217;  Robb  v,  Montgomery,  20  dant  paid  the  first  instalment  accoiding 
Johnson  (N.  Y.),  15.  to  the  terms  of  the  agreement.  The  action 

The  principle  of  this  rule  has  been  was  brought  to  recover  the  second  instal- 

misapplied  in  various  cases,  as  in  Terry  mcnt,  and  it  was  held  that  the  conveyance 

V,  Duntze,  2  H.  Bl.  389.  by  deed  was  a  condition  precedent  to  the 

In  that  case  A  covenanted  to  build  a  payment  of  any  instalment  after  the  first, 

house  for  B  and  finish  it  on  or  before  a  and  therefore  the  plaintiff  was  not  eo- 
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9S.  Breach  in  Vital  Matter. — If  the  breach  be  in  a  matter  which 
upon  a  fair  and  reasonable  construction  of  the  contract  the  parties 
may  be  deemed  to  have  considered  as  vital  to  its  existence,  or 
which  they  have  expressly  stated  shall  be  vital,  it  will  discharge 
the  promisee  from  the  performance  of  his  promise.^ 

titled  to  recover  without  averring  a  per-  shares,  but  neglected  to  pay  the  balance 
formance  or  tender  of  performance  of  as  the  calls  were  made.  Before  the  con- 
such  condition.  See  also  Bland  v.  At-  struction  was  completed  the  company 
water,  4  Conn.  3;  Leonard  v.  Bates,  I  suspended  operations.  An  action  was 
Blackf.  (Ind.)  173;  Kane  v.  Hood,  13  brought  by  the  company  for  the  balance 
Pick.  (Mass.)  281.  But  see  Weaver  v.  of  the  subscription.  HeU^  that  the  road 
Childress,  3  Stew.  361.  having  been  located,  as  stipulated  though 

"When  a  day  is  appointed  for  the  not  completed,  the  company  was  entitled 
payment  of  money,  etc.,  and  the  day  is  to  recover.  But  see  Macmtosh  v.  M. 
to  happen  after  the  thing  which  is  the  C.  R.  Co.  14  M.  &  W.  548. 
consideration  of  the  money  or  is  to  be  Where  a  contract  for  the  erection  of  a 
performed,  no  notice  can  be  maintained  mill  stipulates  that  "the  whole  mill,  with 
for  the  money  or  before  performance."  all  machinery,  shall  be  completed  and  de- 
Thorp  V.  Thorp,  12  Mod.  460;  i  Salk.  livered  in  perfect  running  order  within 
171;  Bland  V.  Atwater,  4Conn.  9;  Dey  V.  four  months  from  date,  provided  the 
Dox,  9  Wend.  (N.  Y.)  129;  Morris  v,  timber  required  to  be  used  in  construct- 
Sliter,  I  Denio  (N.  Y.)59;  Ridert^.  Pond,  ing  the  building  and  placing  the  ma- 
18  Barb.  (N.  Y.)  179.  chinery    therein    is    delivered    on    the 

It  may  also^be  laid  down  as  a  rule,  that  ground  .  .  within  40  days  after  the  re- 
stipulations  or  promises  may  be  depend-  ceipt  of  the  bill  for  said  lumber  by  the 
ent  upon  the  nature  of  the  acts  to  be  per-  party  of  the  second  part,*'  if  the  party  of 
formed  and  the  order  in  which  they  must  the  second  part  fails  to  deliver  the  lum- 
necessarily  precede  and  follow  each  ber  as  stipulated,  the  condition  as  to  the 
other.  **  Where  the  act  of  one  party  four  months*  time  becomes  inoperative, 
roust  necessarily  precede  any  act  of  the  and  the  party  of  the  first  part  remains 
other,  as  where  one  stipulates  to  manu-  bound  only  to  use  reasonable  diligence, 
facture  an  article  from  materials  fur-  Starr  v,  Gregory  Con.  Min.  Co.,  13  Pac. 
nished  by  the  other,  and  the  other  stipu-  R.  (Mont.)  5. 

lates  to  furnish  the  materials,  the  act  of  In. an  action  by  A  for  the  breach  of  a 

furnishing  the  materials  necessarily  pre-  contract  by  B  for  the  construction  and 

cedes  the  act  of  manufacturing,  and  will  erection  of  machinery  upon  a  steamboat 

constitute  a  condition  precedent  without  to  be  furnished  by  A,  where-the  work  was 

express  words.'*  /'^rShaw,  C.  J.,  in  Mill-  to  be  done  in  60  days  but  the  boat  was 

dam  Foundry  v,  Hovey,  21  Pick.  (Mass.)  not  completed  in  time   to  enable   B  to 

439;  Thomas  z/.  Cadwallader,  Willes,  496;  complete  its  work  in  that  time,  the  coun 

Knight  V,    New   Eng.    Worsted  Co.,   2  charged  the  jury,  "If  the  jury  find  that 

Cusb.  (Mass.)  286.     In  Combe  t^.  Greene,  after  the  day  named  for  the  completion 

II  M.  &  W.  480  the  plainiifif  demised  a  of  the  contract,  the  work  not  being  then 

dwelling-house  and  premises  to  the  de-  completed,    the   boat   was  not    then   in 

fendant,  and  the  defendant  covenanted  readiness  to  receive  it,  yet  if  the  boat 

that  he  would  expend  ;^ioo  in  improve-  was  thereafter  made  ready,  and  the  de- 

ments   and    additions  to  the  dwelling-  fendants  proceeded  under  the  contract, 

house,  under  the  direction  of  some  com-  they  were  then  bound  to  complete  it  witb- 

petent  surveyor  to  be  appointed  by  the  in  the  same  length  of  time  contemplated 

plaiLtiff.     Heidi  that  the  appointment  of  by  the  original  agreement,  and  such  addi- 

a  surveyor  was  a  condition  precedent  to  tional  time  as  may  have  been  lost  in  the 

the  defendant's  liability  to  expend   the  prosecution  of  the  work,  occasioned  by 

;^ioo.     In  Miller  v.  Pittsburg  &  Cleve-  delay  in  the  construction  of  the  boat;  and 

land    R.    Co.     40    Pa.    St.    237,    there  failing  in   this,  they  are  liable  for  the 

was  a  subscription  to  the  stock  of  a  rail-  consequences  of  such  failure  and  delay." 

road  company  on  the  express  condition  Held^  a  proper  statement  of  law  as  ap- 

that  the  road  should  be  located  and  con-  plicable  to  the  facts  of  the  case.     Mc- 

structed  along  a  prescribed  route.    The  Go  wan  v.  Am.  P*d  Tan  Bark  Co..  7  Sup. 

road  was  so  located,  and  the  subscriber  Ct.  Rep.  13 15. 

paid  one  or  more  instalments  on  his  1.  In  the  absence  of  an  ezpiress  stipnla- 
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tion,  a  tenn  Is  considered  of  vital  impor-  iron  of  14,000  tons  of  iron  ore,  to  be  ship- 
taoce  when  it  goes  to  the  root  of  tlie  mat-  ped  as  rapidly  as  possible  during  the  sea- 
ler, so  that  a  breach  of  it  would  frustrate  son  of  18S0  to  B  at  Cleveland;  such  por- 
tbe  main  object  of  the  contract.  For  ex-  tion  of  the  product  as  is  made  after  the 
ample,  in  Poussard  v.  Spiers,  L.  R.  i  Q.  close  of  navigation  of  1880  to  be  shipped 
B.  D.  410,  it  was  held  that  the  failure  of  a  to  Cleveland  on  the  opening  of  navigation 
■singer,  who  was  to  take  the  principal  fe-  of  1881,  or  as  near  the  opening  as  pos- 
male  part  in  a  new  opera,  to  perform  in  the  sible.  The  product  was  8000  tons.  3400 
opening  and  early  performances,  went  to  tons  were  shipped.in  1880,  3500  were  ready 
the  root  of  the  matter  and  discharged  the  at  the  opening  of  navigation  in  May, 
other  party.  And  see  Spalding  v,  Rosa,  1881,  and  the  other  iioo  tons  were  manu- 
71  N.  Y.  40.  factured  later.     B  refused  to  receive  that  * 

Where  Uie  mutual  covenants  go  to  the  which  was  shipped  in  1881,  and  A  sued 
whole  consideration  00  both  sides,  they  for  breach  of  the  contract.  Held,  that 
are  mutual  conditions,  and  performance  time  was  of  the  essence  of  the  contract, 
must  be  averred.  Mr.  Sergeant  Williams  and  A  failing  to  fulfil  its  part  of  the  con- 
in  notes  to  Pordage  v.  Cole,  i  Wms.  tract,  or  to  tender  performance,  cannot  sue 
Saund.  310;  Duke  of  St.  Albans  v.  Shore,  for  the  breach.  Cleveland  Rolling  Mill 
I  H.  BI.  270;  Graves  v.  Legg,  9  Ex.  709;  Co.  v.  Rhodes,  7  Sup.  Ct.  Rep.  882;  s.  c, 
Grey  v.  Frier,  4  C.  &  F.  565;  Dakin  v.  121  U.  S.  255. 
Williams,  1 1  Wend.  67.  The  Shippers*  Compress  Company  en- 

The  fact  that  a  penalty  for  noii-per-  tered  into  a  contract  with  the  Va.  ft  Tenn. 
formance  is  named  in  the  contract  will  not  Air  Line,  an  association  composed  of  the 
operate  as  a  bar  to  a  suit  for  rescission  N.  &  W.  R.  Co.  and  other  corporations, 
where  the  aniount  of  the  penalty  is  insuffi-  by  which  the  latter  agreed  to  fill  with  cot- 
dent  to  g^ive  adequate  damages  at  law.  ton  a  certain  atnount  of  room  on  board 
Wilson  V.  Roots,  10  N.  E.  Rep.  (111.)  204;  the  steamers  L.  and  L.  at  the  port  of  N. 
8.  c.»  8  West.  Rep.  67.  said  cotton  to  be  placed  on  board  on  Oc- 

When  the  contract  fixes  the  time  within  tober  18  and  19,  1881,  on  which, dates  the 

which  it  is  to  be  performed ,  and  it  appears  steamers  were  to  be  loaded  and  made  ready 

from  its  nature,  or  the  circumstances  con-  to  sail  for  Europe.    The  cotton  was  not 

nected   with    its    performance,  that   the  delivered  until  several  days  after  the-  time 

parties   intended    to    make  the  time  an  agreed  upon;  and  in  consequence  of  the 

essential  element  of  the  agreement,  time  delay  the  Shippers'  Compress  Co.   was, 

will  be  deemed  of  the  essence  of  the  con-  by  the  terms  of  itscharter-fKuty,  compelled 

tract,  and  strict  compliance  therewith  will  to  pay  a  large  sum  for  demurrage,  after 

be  compelled.    Carter  v,  Phillips,  10  East,  having  given  the  proper  agent  of  the  Va. 

Rep.  (Mass.)  561;  s.  c,  10  N.  E.  Rep.  500,  ft  Tenn.  Air  Line  repeated  and  timely 

3  New  Eng.  Rep.  907.  notice  of  the  consequences  which  would 

A  contract  was  entered  into  by  a  skilled  result  from  its  failure  to  deliver  the  cotton 

machinist  and  inventor  for  the  establish-  in  time,      ffeld,  that  the  subsequent  ac- 

ment  and  development  of  a  manufacturing  ceptance  of  the  cotton  by  the  Compress 

•enterprise,  on  a  paying  basis,  within  a  Co.,  was  not  a  waiver  of  the  stipulation  as 

reasonable  time.    Ifeldf  that  time  was  of  to  time,  and    that  it  could  recover  the 

the  essence  of  the  contract,  and  that  a  delay  amoimt  of  demurrage  so  paid  in  an  action 

for  such  a  length  of  time  as  to  render  cer-  against  the  Air  Line.     N.  ft  W.  R.  Co.  7/. 

tain  stock  of  the  company  worthless  en-  Ship.  Comp.  Co.,  2  S.  E.  Rep.  (Va.)i39. 

titled  such  company  to  a  rescission.     Wil-  In  general,  time  is  not,  unless  so  declared 

son  f/.  Roots,  10  N.  E.  Rep.  (III.)  204.  by  the  parties,  of  the  essence  of  the  con- 

A  contract  for  carrying  on  the  business  tract ;  but  this  rule  has  exceptions,  as  if 

of  manufacturing,  purchasing,  and  selling  the  thing  sold  be  of  greater  or  less  value 

cloths  provided  that  it  might  be  terminated  according  to  the  efflux  of  time,  then  time 

by  either  party  on  gn^i^S  ^  days*  notice  is  of  the  essence  of  the  contract.     Wilson 

to  the  other,  and  that  if  terminated  by  one  v.  Roots,  8  West.  Rep.  (111.)  67. 

named,  the  other  should  have  the  right  to  In  a  contract  for  the  sale  of  land,  time 

purchaise  within  the  said  60  days.    Held,  is  not  ordinarily  of  the  essence,  unless  it  is 

tl^  time  was  of  the  essence  of  the  con-  so  expressed.      Smith's    Ex.  v.  Profitt's 

tract  to  purchase.    Carter  v.  Phillips,  10  Adm'x,  i  S.  E.  Rep.  (Va.)  67. 

N.   E.   Rep.  (Mass.)  500;  s.  c,  3  New  Time  was  held  to  be  of  the  essence  of 

Eng.  Rep.  907.  the  contract  in  Presidio  Min.  Co.  v.  Bullis, 

A  and  B  made  a   written   agreement  4  S.  W.  Rep.  (Tex.)  860;  and  in  Ames  v» 

whereby  A  sold  to  B  the  product  in  pig-  Brooks,  9  East.  Rep.  (Pft.)  534. 

915 


BrtMk— Oonditioiial  Pnaiies.         CONTRACT,  Satin  Coatnete. 

If  the  parties  expressly  state  that  the  non-performance  of  a- 
certain  term  shall  be  vital  to  the  existence  of  their  contract,  a 
breach  of  that  term  will  work  a  discharge.* 

93.  Entire  Contractt. — Sometimes  t'he  promise  of  one  party  is 
conditional  ui)  -n  the  entire  performance  of  his  part  of  the  contract 
by  the  other  party.  When  this  appears  to  be  the  intention  of  the 
parties  the  promisor  must  perform  the  whole  of  his  part  of  the 
contract  before  he  can  recover  anything  from  the  other  party,  and 
a  partial  breach  will  discharge  the  promisee  from  the  performance 
of  his  promise.* 

1.  *'Paitie8  may  think  some    matter.  See    also    Davison  v.  Von  Lingen,    113 

apparently  of  very  little  importance,  es-  U.  S.  40 ;  Glaholm  v,  ^\v^  2  M.  &  G. 

sential;  and  if  they  sufficiently  express  an  257. 

intention  to  make  the  literal  fulfilment  of  In  Filley  v.  Pope,  S.  C.  U.  S.,  No.  21,. 
such  a  thing  a  condition  precedent,  it  will  October  Term,  1885  (not  reported),  where 
be  one  ;  or  they  may  think  the  perform-  the  contract  was  for  the  sale  of  five  hundred 
ance  of  some  matter,  apparently  of  essen-  tons  of  No.  i  pig-iron,  "  shipment  from 
tial  importance  and  prima  facie  a  condi-  Glasgow,"  it  was  held  that  the  buyer  was 
tion  precedent,  is  not  really  vital,  and  may  justified  in  refusing  to  accept  such  iron 
be  compensated  for  in  damages,  and  if  shipped  from  Ijeith.  *'  The  term  'ship- 
they  sufficiently  express  such  an  intention,  ment  from  Glasgow,"  said  Gray,  J.,  "de- 
it  will  not  be  a  condition  precedent.'*  fines  an  act  to  be  done  by  the  sell^  at  the 
Blackburn,  J.,  in  Bettini  v.  Gye,  L.  R.  i  outset,  and  a  condition  precedent  to  any 
Q.  B.  D.  187,  infra,  liability  of  the  buyer."    The  court  also 

It  was  on  this  ground  that  the  case  of  said  that  in  a  commercial  contract  a  state- 

Lowber  t^.  Bangs,  2  Wall.  (U.  S.)  728,  was  ment  descriptive  of  the  subject-matter  was 

decided.     In  that  case  a  vessel  named  the  ordinarily  to  be  regarded  as  a  warranty  or 

Mary  Bangs,  while  on  a  voyage  to  Mel-  condition  precedent  upon  the  failure  or 

bourne,   was  chartered  at   Boston  for  a  non-performance  of  wliich  the  party  ag- 

voyagefromCalcutta  to  the  United  States,  grieved  might  repudiate  the  whole  con- 

The  charter-party  contained  a  clause  that  tract.     In  such  contracts,  therefore,  every 

the  vessel  was  to  *'  proceed   from  Mel-  term  is  regarded  as  important,  and  if  one 

bourne  to  Calcutta  with  all  possible  de-  party  fail  to  perform  his  promise  in  strict 

spatch."     Before  the  master  was  advised  accordance  with  the  agreement,  the  other 

of  this  engagement  the  vessel  had  sailed  to  is  discharged. 

Manilla,  which  is  much  out  of  the  direct  A  agreed  to  sell  and  B  to  buy  iron  for 
course  from  Melbourne  to  Calcutta.     She  shipment  in  March  from  Great  Britain  to 
arrived  at  Calcutta  more  than  three  months  New  York.     A  shipped  no  iron  in  March, 
after  the  time  at  which  she  ought  to  have  but   in  April  secured  the  option  to  pur- 
arrived  if  she  had  gone  there  directly  from  chase  an  equal  quantity  of  the  kind  speci- 
Melboume.      Freights  in  the  mean  time  fied  shipped  by  another  party  in  March, 
had  largely  fallen.      After  the  arrival  of  B  refused  to  receive  this  iron  because  it. 
the  Mary  Bangs  the  charterers  engaged  was  not  shipped  by  A.     Held,  a  breach- 
another  vessel,  which  they  loaded  with  the  of  contract  on  B's  part.     Cunnr  jham  v. 
cargo  intended  for  the  Mary  Bangs.     The  Judson,   100    N.    Y.    179,    reversing    30- 
case  thus  showed  that  the  object  of  the  Hun(N.,  Y.)  63. 

voyage  had  not  been  frustrated.  In  a  suit  8.  The  leading  case  upon  this  point  is- 
to  recover  damages  for  a  breach  of  the  that  of  Cutter  v,  Powell,  6  T.  R.  320;  s. 
charter-party,  the  court  below  held  that  the  c,  2  Sm.  L.  C.  *i.  In  that  case  the  de- 
charterers  were  not  justified  in  repu-  fendant,  being  at  Jamaica,  delivered  to 
diating  the  contract.  This  ruling  was  T.  Cutter,  the  intestate,  the  following 
reversed  by  the  Supreme  Court  of  the  note:  *' Ten  days  after  the  ship  Governor 
United  States,  which  held,  that  the  parties.  Parry,  myself  master,  arrives  at  Liver- 
when  they  made  their  contract,  intended  pool,  I  promise  to  pay  to  Mr.  T.  Cutter 
that  the  clause  "  to  proceed  with  all  pos-  the  sum  of  thirty  guineas,  provided  he 
sible  despatch"  should  be  a  condition  proceeds,  continues,  and  does  his  duty 
precedent  to  any  liability  of  the  charterer,  as  second  mate  in  the  said  ship  from 
and  that  as  the  plaintiff  had  broken  that  hence  to  the  port  of  Liverpool.  Kings- 
clause  he  was  not  entitled  to    recover,  ton,  July  31st,  1793/'    The  sum  agreed- 
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to  be  paid   was  larger  than   the  usual  thereafter  as  a  specified  stage  of  the  work 

wages  of  a  second  mate.  The  ship  sailed  was  completed.     Seven  instalments  had 

^n   the  2d  of  August,   and   arrived  in  been   paid.   C  approving  of  the  work. 

Liverpool  on  the  gth  of  October.    Cutter  The  eighth  instalment  was  to  be  paid 

-did  his  duty  as  second   mate  until  the  when  the  exterior  was  finished,  and  one 

20th  of  September,  when   he  died.     It  half  of  the  interior  wood-work  finished, 

was  held  that  the  intestate's  representa-  the  cooking-range  set,  and  the  plumbing 

fives  could   not  recover,  either  on  the  done.     All  but  setting  the  cooking-range 

express  contract  or  on  a  quantum  meruit,  was  done,  but  C  had  not  approved  when 

**The    agreement    is  conclusive,"  said  the  building  was  burned.     /T^A/,  that  the 

Grose,  J.;  "the  defendant  only  engaged  contract  was  entire,  and  that  A  was  not 

to  pay  the  intestate  on  condition  of  his  entitled  to  the  eighth  instalment.     New- 

continuing  to  do  his  duty  on  board  dur-  man  Lumber  Co.  v.  Purdum,  41  Ohio  St. 

ing  the  whole  voyage;  and  the  latter  was  373. 

to  be  entitled  either  to  thirty  guineas  or        A  agreed  to  store  for  B  from  October^ 

to  nothing,   for  such  was  the  contract  until  May  from  15,000  to  30,000  barrels 

between  the  parties.  ...  It  may  fairly  of  lime,  and  to  deliver  it  at  the  end  of 

be  considered  that  the  parties  themselves  his  wharf  in  May.     For  this  he  was  to 

understood  that  if  the  whole  duty  were  receive    fifteen    cents    per    barrel.      In 

performed  the  mate  was  to  receive  the  November,  after  20,000  barrels  had  been 

whole  sum,  and  that  he  was  not  to  re-  received,  they  caught  fire  and  the  lime 

ceive  anything  unless  he  did  continue  on  was  ruined  by  slaking.     A  was  in   no 

board  during  the  whole  voyage."    See  way  responsible  for  the  fire.     Held^  that 

also  Harris  v.   Ligget,  i  W.  &  S.  (Pa.)  the  contract  was  an  entirety,  and  that  A 

301;  Martin  v.  Shoenberger,  8  W.  &  S.  could  recover  nothing  for  storage,  and 

(Pa.)  367;  Hartley  v.  Decker,  89  Pa.  St.  could  not  retain  a  sum  paid  him  on  ac- 

470;  Behn  v.  Burness,  3  B.  &  S.  (113  E.  count  thereof.     Archer  v,  McDonald,  36 

C.  L.  R.)  751,  and  n.;  Leonard  v.  Dyer,  Hun  (N.  Y.),  194. 

26  Conn.  177.  A  contract  for  the  digging  of  an  artesian 
In  this  country  it  is  generally  held  that  well,  which  in   express  terms   provides 

where  one  engaged  under  an  entire  con-  that  the  contractor  shall  be  entitled  to  be 

tract  for  personal  services,  after  part  per-  paid  for  work  thereunder '*  only  on  the 

formance  is  by  sickness  disabled  from  completion  of  the  whole  work/'  is  an 

fully  performing  or  dies,  an  action  lies  entire  contract;  and  it  is  not  competent 

in  his   favor  or  his  administrator's,   as  for  the  other  contracting  party,  in  a  suit 

the  case  may  be,  to  recover  on  account  to  recover  for  the  non-performance  of 

of  the  work  actually  performed,  but  as  to  the  contract,  to  allow  a  credit  of  $500  for 

the  measure  of  the  recovery  the  cases  are  work  done,  for  the  purpose  of  sustaining 

not  harmonious.     Clarke  v.  Gilbert,  26  an  attachment  on   the  ground  of  non- 

N.  Y.  279;  Wolfe  v.   Howes,  20  N.  Y.  residence.     Simonds  r.  Pearce,  31  Fed. 

197;  Coe  V.  Smith,  4  Ind.  79;  Hargrave  Rep.  137. 

V.  Conroy,  19  N.  J.  Eq.  281;  Fenton  v.        If  the  part  to  be   performed  by  one 

-Clark,  II  Vt.  557;  Hubbard  v.  Belden,  party  consists  of   several  distinct  and 

27  Vt.  645;  Patrick  v.  Putnam,  27  Vt.  separate  items,  and  the  price  to  be  paid 
759.  And  see  Lakeman  v.  Pollard,  43  by  the  other  is  apportioned  to  each  item 
Me.  463;  Ryan  v,  Dayton,  25  Conn.  188;  to  be  performed,  or  is  left  to  be  implied 
Green  v,  Gilbert,  21  Wis.  401.  As  to  by  law,  such  a  contract  will  generally  be 
sickness.which  it  was  held  plaintiff  should  held  to  be  severable.  See  Lucesco  Oil 
have  foreseen,  and  which  therefore  did  Co.  v.  Brewer,  66  Pa.  St.  351;  Quigley 
not  excuse  non-performance,  see  Jen-  v.  De  Haas,  82  Pa.  St.  267,  273;  Scott 
nings  V,  Lyon,  39  Wis.  553.  v.  Kitunning  Coal  Co.,  89  Pa.  St.  231. 

A  party  to  an  entire  contract  who  has  In  Johnson  v.  Johnson,  3  B.  &  P.  162, 

-partly   performed   it,   and  subsequently  the  plaintiff  had  purchased  from  the  same 

abandons  the  further  performance   ac-  persons  two  parcels  of  real  estate,  the 

cording  to  its  stipulations  voluntarily  and  one  for  ;^70o,  the  other  for  jf  300,  and 

without  fault  on  the  part  of  the  other,  or  had  taken    one   conveyance    for   both, 

his  consent  thereto,  can  recover  nothing  After  having  paid   the  purchase-money 

for  such  part  performance.    Ala.  Gold  and  taken   possession,   he  was  evicted 

Life  Ins.  Co.  v,  Garmany,  74  Ga.  51.  from  the  smaller  parcel  in  consequence 

A  agreed  to  build  a  house  for  B,  sub-  of  a  defect  in  the  title  derived  under  the 

ject  to  inspection  and  approval  by  C,  purchase,  and  thereupon  brought  an  ac- 

payments  to  be  made  in  instalments  on  tion  for  money  had  and  received  to  re- 

^r  before  a  specified  day,  or  as  soon  cover  back  the  ;C300,  at  the  same  time 
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refusing  to  give  up  the  parcel  of  land  for  Woods  v.  Russell,  5  B.  &  Aid.  942.     See 

which  ^700  had  been  paid.     Heldy  that  also  Clarke  v.  Spence,  4  A.  &  E.  448; 

he  was  entitled  to  recover.     "Although  Laidler  v.   Burlinson,  2   M.  &  W.  602; 

both  pieces  of  ground  were  bargained  for  Cunningham  v.  Morrell,  10  Johns.  (N. 

at  the  same  ^me.  we  must  consider  the  Y.)    203.     This    doctrine    is    denied    io 

bargain  as  consisting  of  two  distinct  con-  Andrews  v,  Durant,  I  Kern.  (N.  Y.)  35. 

tracts,  and  that  the  one  part  was  sold  for  See  also  Wood  v.  Bell,  5  E.  &  B.  772; 

£,yyo  and  the  other  for  £loo"   Per  Lord  6  E.  &  B.  355;  Moody  v.  Brown,  34  Me. 

Al  van  ley.     See  also  May  field  v.  Wads-  107. 
ley,  3  B.  &  C.  357;  Robinson  1/.  Green,         Under  a  contract  for  building  a  State 

3  Met.  (Mass.)  159;  Mayor  v.  Pyne,  3  road,  warrants  were  issued  for  such  pot 
Btng.   285;  Perkins  v.   Hart,  ii  Wheat,  tion  of  the  work  as  had  up  to  that  time- 
(U.  S.)  237,  251;  Withers  v.  Reynolds,  2  been  accepted  and  not  yet  paid  for.   The 

B.  &  Aid.  882:  Sickels.  v,  Pattison,  14  township  resisted  the  payment  of  these 
Wend.  (N.  Y.)  257;  McKnight  v,  Dunlop,  warrants  on  the  ground  that  the  contract 

4  Barb.  (N.  Y.)  36,  47;  Snook  v.  Fries,  was  an  entire  one,  and  that  a  previous 
19  Barb.  (N.  Y.)3I3;  Carleton  v.  Woods,  suit  thereon  was  a  bar  to  subsequent  re* 
8  Foster  (N.  H.),  290;  Robinson  v.  Sny-  covery.  Held,  that  the  consideration  of 
der.  25  Pa.  St.  203.  the  contract  was  apportioned  as  to  the 

On  a  certain  steamer  was  shipped  by  items  covered  by  the  several  warrants, 

C.  &  Co.  to  P.  &  Co.  a  lot  of  iron  con-  and  the  contract  was  severable.  To|rn- 
taining  a  certain  quantity  of  each  of  two  ship  of  E.  Union  v.  Comrey,  9  Atl.  Rej). 
kinds  of  iron.     The  iron  of  one  kind  was  (Pa.)  290. 

accepted,  but  that  of  the  other  kind  re-        A  contract  to  cut,  cure,  and  stack  hay 

jected,  being  of  inferior  quality.     By  the  on  a  ranch,  at  so  much  per  ton,  which 

agreement  these  were  distinct  and  sep-  does  not  specify  what  number  of  tons  are 

arate  quantities  of  iron  which  C.  &  Co.  to  be  cut  nor  any  given  number  of  acres 

agreed  to  sell  and  deliver  for  different  to  be  mown,  and  under  which  neither  the 

prices.     Held,  that  the  contract  of  sale  work  to  be  done  nor  the  amount  to  be 

was  not  entire  but  severable  in  its  nature,  paid  is  in  gross,  is  a  separable  and  not 

allowing  the   purchaser  to  receive  that  an  entire  contract;  and  when  the  hay  is 

distinct  part  of  the  property  complying  burned  the  loss  falls  on  the  owner,  and 

with  the  terms  of  the  contract,  and  reject  the  contractor,  being  innocent,  can  re- 

the  other  distinct  part  that  failed  to  agree  cover    for    his    labor    notwithstanding, 

with   the  description;  that  by  so  doing  Hindreyz^.  Williams,  f 2  Pac.  Rep. (Colo. > 

P.  ^  Co.  did  not  rescind  the  contract,  436. 

but  were  entitled  to  recover  from  C.  &  But  the  mere  fact  that  the  subject  of 
Co.  under  the  contract  what  they  had  the  contract  is  sold  by  weight  or  measure 
paid  upon  the  iron  not  accepted,  and  for  and  the  value  is  ascertained  by  the  price 
any  loss  arising  from  a  change  in  the  affixed  to  each  pound  or  yard  or  bushel 
market  price.  Pierson  v.  Crooks,  4  N.  of  the  quantity  contracted  for,  will  not  be 
Y.  St.  Repr.  578.  sufficient  to  render  the  contract  severable. 
And  the  rule  holds  where  the  price  to  Clark  v.  Baker,  5  Met.  (Mass.)  452.  In 
be  paid  is  clearly  and  distinctly  appor-  Davis  v.  Maxwell,  12  Met.  (Mass.)  286, 
tioned  to  different  parts  of  what  is  to  be  the  plaintiff  agreed  with  defendant  to 
performed,  although  the  latter  is  in  its  work  on  the  iaxva  of  the  latter  for  the 
nature  single  and  entire.  Thus  if  a  ship  is  period  of  *' seven  months,  at  $12  per 
to  be  built  upon  a  special  contract,  and  it  month."  Held^  that  the  contract  was 
is  part  of  the  terms  of  that  contract  that  eniire;  that  eighty-four  dollars  were  to  be 
given  portions  of  the  price  shall  be  paid  paid  at  the  end  of  seven  months,  and 
according  to  the  progress  of  the  work,  not  $12  at  the  end  of  each  month,  and 
namely,  part  when  the  keel  is  laid,  part  that  the  plaintiff  on  leaving  the  defend- 
when  at  the  light  plank,  and  the  remainder  ant's  service  without  good  cause  before 
when  the  ship  is  launched,  there  arises  a  the  seven  months  expired  was  not  en- 
separate  contract  for  each  instalment;  titled  to  recover  anything  of  the  defend- 
and  therefore,  when  the  keel  is  laid  or  ant.  See  also  Baker  v.  Higgins,  21  N. 
any  other  part  of  the  ship  for-  which  an  Y.  397. 

instalment  is  to  be  paid  is  completed,  it        The    sale    of    a    specific    number    of 

has  been  held  in  England,  and  to  some  packages  of  an  article  at  a  given  price  a 

extent  here,  that  an  action  lies  immedi-  package  Is  an  entire  contract;  a  purchaser 

ately  for  the  one  party  to  recover  the  in-  cannot  rescind  it  as  to  some  packageff 

stalment,  and  that  part  of  the  shipbecomes  and  affirm  it  as  to  others.     Mansfield  v 

by  the  payment  the  property  of  the  other.  Trigg,  113  Mass.  35a 
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SsaAch — Conditional  PremiM. 


CONTRACT. 


Sntiro  ContrMto. 


B  subscribed  for  one  copy  of  A's  book  liver  508  tons,  which  the  appellees  refused 

in  ten  portfolios  of  $15  each,  the  port-  to  accept,  and  the  goods  were  thereupon 

folios  to  be  issued  at  intervals  of  about  sold  on  their  account.     In  an  action  to 

two  months  and  payments  to  be  made  recover  the  difference  between  the  amount 

for  each  portfolio  upon  delivery.     A  de-  realized  and  the  contract  price,  held^  that 

livered  to  B  two  portfolios,  which  were  the  contract  signed  by  the  parties  was  an 

paid  for;  but  B  refused  to  accept  or  pay  agreement  to  sell  upon  the  conditions 


for  any  further  deliveries,  claiming  that 
his  signature  to  the  contract  was  obtained 
by  fraud.  In  an  action  by  A  to  recover 
the  price  of  the  remaining  eight  numbers, 
it  was  held  that  the  contract  was  one 
entire  agreement,  and  not  a  contract 
containing  ten  distinct  agreements;  and 
that  B  could  not  avoid  the  contract  or 
give  evidence  tending  to  show  the  fraud 
alleged  until  he  had  returned,  or  offered 
to  return,  the  two  portfolios  which  he  had 
received  and  paid  for.  Barrie  v.  Earle, 
143  Mass.  I. 


therein  expressed,  and  that  the  buye< 
were  not  bound  to  accept  a  less  quantity 
than  was  called   for  by  the  agreement. 
Salmon   v.   Boykin,  Carmer  &^  Co.,    10 
East.  Rep.  (Me.)  166. 

Where  several  distinct  articles  are 
bought  at  the  same  time  for  different 
prices,  even  if  of  the  same  general  de- 
scription so  that  a  warranty  of  quality 
would  apply  to  each,  the  contract  is  not 
entire,  but  is  in  effect  a  separate  contract 
for  each  article  sold,  and  a  right  of  rescis- 
sion exists  as  to  each  article  if  the  war- 


A  contract  provided  for  the  delivery  of  ranty  in  regard  to  it  is  broken.  Young  v, 

5000  tons  of  ore  at  $10  per  ton,  the  buyer  Conant  Mfg.  Co.  v.  Wakefield,  121  Mass. 

to  pay  for  a  certain  number  of  tons  per  91. 

month,  but  contained  no  stipulation  as  to        If  the  consideration  to  be  paid  is  single 

the  number  of  tons  to  be  delivered  each  and  entiie,  the  contract  must  be  held  to 

month,  or  when  the  delivery  should  be  be  entire  although  the  subject  of   the 

completed.     Under  the  contract  the  first  contract  may  consist  of  several  distinct 

payment  was  made  before  any  ore  was  and  wholly  independent  items.     Miner 

delivered;  and  certain  future   payments  v.  Bradley.    22   Pick.   (Mass.)  457.      In 

were  withheld,  on   the  ground   that  the  this  case  the  defendant  put  up  at  auction 

quality  of  the  ore  was  inferior,  not  that  a  cow  and  400  pounds  of  h^,  both  of 

the  payments  had  not  become  due  by  which  the  plaintiff  bid  off  for  $17,  which 

reason  of  non-delivery  of  the  ore.    Held^  he  paid  at   the  time.     He  received  the 

by  virtue  of  the  terms  of  the  contract  and  cow  and  was  refused  the  hay  by  the  de- 

the  conduct  of  the  parties,  that  the  con-  fendant,  who  had  used   it.    The  action 

tract  was  entire.     W.  Rep.  Mining  Co.  was  brought  to  recover  the  value  of  the 

r.  Jones  &  Laughlins,  108  Pa.  St.  55.  hay.     Defendant  objected  that  the  con- 

The  parties  executed  through  a  broker  tract  was  entire;  the  plaintiff  could  not 

the  following  contract  of  sale:  '*J.  H.  recover  back  the  price  paid  or  any  portion 


C,  broker  in  chemicals,  dye-stuff,  etc. 
Baltimore.  Oct.  8,  '83.  Sold  to  Messrs. 
B.,  C.  &  Co.  for  account  of  Mr.  H.  H.  S., 
about  400  to  500  tons  raw  kainit,  German, 


of  it  without  rescinding  the  whole  con- 
tract, and  that  this  could  not  be  done 
without  returning  the  cow.  The  objec- 
tion was  sustained.     "  Had  the  plaintif 


test  not  less  than  233,  for  shipment  from  bid  off  the  cow  at  one  price  and  the  ha^ 

Germany  to  Wilmington,  >l.  C,  during  at  another,  although  he  had  taken  one 

Oct.  or  Nov.  '83.  at  f 925  per  ton,  2240  bill  of  sale  for  both,  it  would  have  come 

lbs.   invoice   weight,  ex  ship  in  bulk  at  within   the  principles  of  the  above  case 

Wilmington,  payable  cash  on  arrival  of  [i.e.,  Johnson  v.  Johnson,  3  B.  &  P.  162]; 

vessel;  seller  has  option  of  shipment  from  but  such  was  not  the  fact.     And  it  seems 

N.  Y.  out  of  vessel  sailing  from  Germany  to  us  very  clear  that  the  contract  was  en- 

not   later  than  Nov.  '83.  if  direct  ship-  tire,  that  it  was  incapable  of  severance, 

ment  unobtainable;  in  either  case  seller  that  it  could  not  be  enforced  in  part  and 

to  give  buyer  name  of  vessel  from  which  rescinded  in  part,  and  that  it  could  not 

he  proposes  making  delivery  as  soon  as  be  rescinded  without  placing  the  parties 

received  by  him.     (Signed)    J.    H.   C."  in  statu  quo.     See  also  Jones  v.  Dunn, 

The  above  contract  of  sale  was  indorsed  3  W.  &  S.  (Pa.)  109;    Biggs  v.  Wisking, 

•*  accepted"  by  both  parties  to  the  action.  14  C.  B.  195;   White  v.  Brown,  2  Jones 

The  contract  was  subsequently  modified  (^*  Car.),  403;  Dula  v.  Cowles,  2  Jones 

so  as  to  make  the  amount  sold  575  tons.  (N.  Car.),  454. 

The  goods  were  subsequently  shipped.         A,  for  a  consideration  in  gross,  was  in- 

bnt  owing  to  the  leaky  condition  of  the  sured  against  loss  by  fire  to  the  amount  of 


vessel,  a  portion  of  the  cargo  was  left 
behind  and  the  appellant  offered  to  de- 


$2400 ;    viz.,   $2000  on  two    connecting 
dwelling-houses;  fiooo  on  each,  and  $400 
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SrMeh--€oBditie]ua  PromiM.       CONTRACT, 


Partial  PorliarBiaaee. 


ML  AoMptaaoe  of  Partial  Performanoe. — If,  however,  the  promisee 
accepts  a  partial  performance  of  an  entire  contract,  he  may  in  some 
cases  be  sued  by  the  promisor  upon  an  implied  contract  to  pay  as 
much  as  that  which  he  has  received  is  reasonably  worth.* 


tm  a  building  in  the  rear  of  the  others. 
Hfld^  the  contract  was  entire,  subject  in 
all  its  jiarts  to  the  condition  impcsed  by 
the  insurance  company,  and  that  a  viola- 
tion of  one  of  the  conditions  of  the  policy 
as  to  part  of  the  risk  affected  the  whole 
risk.  Kelly  V.  Humboldt  Fire  Ins.  Co., 
II  East.  Rep.  (Pa.)  496. 

Where  the  subject  of  sale  is  an  entire 
lot  of  growing  timber,  and  the  price  is  not 


was  paid  what  was  already  due,"  and  the 
plaintiff  recovered.  See  also  Withers  r. 
Reynokls,  2  B.  &  Ad.  882;  Sickels  v. 
Pattison.  14  Wend.  (N.  Y.)  257;  Wade  r. 
Haycock,  25  Pa.  St.  382. 

1.  n  one  party  without  the  fault  of  the 
other  fails  to  perform  his  side  of  the 
contract  in  such  a  manner  as  to  enable 
him  to  sue  upon  it,  still  if  the  other  party 
have  derived  a  benefit  from  the  part  per- 


apportioned,  the  contract  is  entire.     Al-    formed,  it  would  be  unjust  to  allow  him 

cott  z\  Hugus,  105  Pa.  St.  350.  to  retain  that  without  paying  anything. 

A  contract  is  said  to  be  apportionable     The  law  generally  therefore   implies   a 


when  the  amount  of  consideration  to  be 
paid  by  the  one  party  depends  upon  the 
extent  of  performance  by  the  other.  If  A 
and  B  agree  together  that  A  shall  enter 
into  the  service  of  B  and  continue  for  one 


promise  to  pay  what  it  is  reasonably 
worth.  The  cases  may  be  arranged  in 
three  classes:  those  arising  on  contracts 
of  sale;  those  arising  on  contracts  to 
do  some  specific  labor  upon  the  land  of 


year,  and  that  B  shall  pay  him  therefor  another,  as  to  erect  buildings  or  build 
the  sum  of  $100;  and  A  enters  the  service  roads  and  bridges ;  and  those  arising  upon 
;)ccordingly  and  continues  half  of  the  year  ordinary  contracts  for  service.  The  lead- 
and  then  leaves,  he  will  not  be  entitled  to  ing  case  of  the  first  class  is  Oxendale  v. 
recover  anything  on  the  contract.  Ex  Wetherill,  9  B.  &  C.  386.  That  was  an 
parte  Smyth,  I  Swanst.  337,  n.  {a).  Con-  action  to  recover  the  price  of  130  bushels 
tracts  have  been  held  apportionable  in  of  wheat  sold  and  delivered  by  the  plain - 
which  the  service  to  be  performed  was  tiff  to  the  defendant  at  8x.  per  bushel, 
specific  and  fixed,  but  the  consideration  to  The  defendant  claimed  that  the  contract 
be  paid  was  left  to  be  implied  by  law.  In  was  for  250  bushels,  and  that  as  the 
Roberts  v,  Havelock,  3  B.  &  Ad.  404,  a  plaintiff  had  not  fully  performed,  he  was 
ship  belonging  to  the  defeixlant  having  not  entitled  to  recover  anything.  Held, 
come  into  port  in  a  damaged  state,  the  that  he  was  entitled  to  recover.  **The 
plaintiff  was  employed  and  undertook  to  defendant  having  retained  130  bushels 
put  her  into  thorough  repair.  Before  the  after  the  time  for  completing  the  con- 
work  was  completed  a  dispute  arose  be-  tract  had  expired,  was  bound  by  law  to 
tween  the  parties,  and  the  plaintiff  refused  pay  for  the  same."  Per  Bayley,  J.  See 
to  proceed  until  he  was  paid  for  the  work  also  Reed  v,  Rann,  10  B.  &  C.  441;  Ship- 
already  done,  for  which  this  action  was  ton  v.  Casson.  5  B.  &  C.  378. 


])rought.  The  defendant  objected  that  the 
action  did  not  lie,  inasmuch  as  the  plain- 
tiff had  not  completed  his  contract,  arxl  as 
long  as  that  was  the  case  the  work  already 
4  lone  was  unavailable  for  the  purpose  for 
which  it  had  been  required.  And  the  case 
of  Sinclair  v,  Bowles,  9  B.  &  C.  92,  in 
which  A,  having  undertaken  for  a  specific 
sum  of  money  to  repair  and  make  perfect 
a  given  article,  and  having  repaired  it  in 
part,  but  not  made  it  perfect,  it  was  held 
he  was  not  entitled  to  recover  for  what  he 
had  done,  was  cited  as  in  point.  Lord 
Tenterden  said:  **  There  is  nothing  in  the 
present  case  amounting  to  a  contract  to 
do  the  whole  repairs,  and  make  no  de- 
mand until  they  are  completed.  The 
plaintiff  was  entitled  to  say  that  he  would 
proceed  no  further  with  the  repairs  till  he 


In  Massachusetts  it  has  been  held  that 
if  the  vendee  of  a  specific  quantity  of 
goods  sold  under  an  entire  contract  re- 
ceives a  part  thereof,  and  retains  it  after 
the  vendor  has  refused  to  deliver  the  resi- 
due, this  is  a  severance  of  the  entirety 
of  the  contract,  and  he  becomes  liable  to 
the  vendor  for  the  price  of  such  part. 
Bowker  v.  Hoyt,  18  Pick.  (Mass.)  555. 

In  New  York  the  case  of  Oxendale  7. 
Wetherill  has  been  entirely  repudiated, 
and  it  is  there  held  that  the  vendor  in 
such  case  is  not  entitled  to  any  remedy. 
Champiain  v,  Rowley,  13  Wend.  (N.  Y.) 
258,  18  Wend.  (N.  Y.)  187;  Mead  v. 
Degolyear,  16  Wend.  (N.  Y.)  632;  Mc- 
Knight  V.  Dunlop,  4  Barb.  (N.  Y.)  36; 
Paige  V.  Ott,  5  Denio  (N.  Y.),  406;  Oak- 
ley v.  Morton,  i  Kern.  (N.  Y.)  25.     Also 
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Breach— Conditioiial  PromiM.         CONTRACT.  Partial  Performaace. 

If  the  party  whose  performance  is  a  condition  precedent  be  pre- 
vented from  performing  his  promise  by  the  act  of  the  other  party, 
he  will  be  discharged  from  further  performance,  and  may  recover 

damages  on  a  quantum  meruit  or  in  an  action  on  the  contract  if  he 

in    Ohio.      Witherow    v.    Witherow,    i6  tractor  had  done  the  work  fpr  the  county, 

Ohio,  23S.  and  the  county  had  accepted  the  work, 

One  of  the  most  important  cases  of  or  had  gone  into  possession  of,  and  had 
the  second  class  is  Hayward  v,  Leonard,  used  the  blinds,  they  should  find  for  the 
7  Pick.  (Mass.)  181.  The  plaintiff  con-  plaintiff  for  the  reasonable  value  of  the 
tracted  in  writing  to  build  a  house  for  the  blinds,  although  they  should  find  that  the 
•defendant  at  a  certain  time  and  in  a  cer-  contract  had  not  been  complied  with, 
tain  manner  on  defendant's  land,  and  was  held  correct  as  a  principle  of  law, 
afterwards  built  the  house  within  the  and  warranted  by  the  evidence,  it  appear- 
time  an(^  of  the  dimensions  agreed  on,  ing  that  the  blinds  remained  in  the  court- 
but  in  workmanship  and  materials  vary-  house,  were  used,  and  not  rejected  by 
ing  from  the  contract.  The  defendant  any  formal  order  of  the  commissioners' 
was  present  almost  every  day  during  the  court  until  after  the  contractor  had  sold 
'building,  and  had  an  opportunity  of  see-  his  claim  to  bona  fide  purchasers.  Camp- 
ing all  the  materials  and  labor,  and  ob-  bell  v.  Hildebrandt,  3  S.  W.  Rep.  (Tex.) 
jecied  at  times  to  parts  of  the  materials  243. 

and  work,  but  continued  to  give  directions  Compensation  may  be  allowed  for  ser- 

about  the  house,  and  ordered  some  varia-  vices  rendered  and  materials  furnished 

tions  from  the  contract.     He  expressed  under  a  special  contract,  but  not  in  entire 

himself  satisfied  with  a  part  of  the  work  conformity   with   it,    provided    that  the 

from  time  to  time,  though  professing  to  deviation  from  the  contract  is  not  wilful, 

be  no  judge  of  it.     Sooa  after  the  house  and  the  other  party  has  availed  himself 

-was  done  he  refused  to  accept  it,  but  the  of  and  been  benefited  by  such  labor  and 

plaintiff  had  no  knowledge  that  be  in-  materials.      Pinches  v.    Swedish  Evan, 

tended  to  refuse   it  till  after  it  was  fin-  Luih.  Church,  10  Atl.  Rep.  (Conn.)  264, 

ished.  Haldy  that  the  plaintiff  might  main-  and  cases  cited  therein, 

tain  an  action  against  the  defendant  on  a  The   party  for  whom  work  was  con- 

quantum  meruit  for  his  labor,  and  on  a  tracted  to  be  done  is  not  obliged  to  accept 

quantum  valebant  for  the  materials.     See  anything  in  place  of  what  was  contracted 

Smith   V.  First  Cong.  Meeting-house  in  for.     Where  work  done  upon  another's 

Lowell,   8   Pick.   (Mass.)   178;    Tafi    v.  building  in  no  respect  fulfils  the  purpose 

Montague,   14  Mass.  282;   Olmstead   v,  contracted  for,  or  affords  any  comfort  or 

Beale,    19  Pick.  (Mass.)  528;    Snow  v,  gratification  to  the  owner,  no  acceptance 

Ware,    13    Mete.   (Mass.)  42;    Lord    v.  thereof  will  be  implied  by  law  from  the 

Wheeler,  I  Gray  (Mass.),  282;  Hayden  fact  of  its  being  permitted  to  remain. 

V.  Madison,  7  Greene  (Me.),  76;  Jennings  Presb.  Ch.  v,  Hoopes  Co.,  7  Cent.  Rep. 

V.  Camp,  13  Johns.  (N.  Y.)  94;  Kettle  v.  (Md.)432;  s.  c,  10  East.  Rep.  815. 

Harvey,  21  Vt.  301;    Burn  v.  Miller,  4  Where  a  builder  contracts  to  do  certain 

Taunt.  745;  Chapel  v,  Hickes,  2  C.  &  M.  repairs  on  a  house  for  an  agreed  sum, 

^14;  Thornton  v.  Place,  i  M.  &  R.  218.  without  stipulating  as  to  when  the  money 

But  see  Ellis  v.  Hamlen,  3  Taunt.  52;  shall  be  payable,  and  when  the  repairs 

Sinclair  v,  Bowles,  9  B.  &  C.  92;  Wooten  have  been  only  partially  completed  the 

V.  Read,  2  Sm.  &  M.  (Miss.)  585;  Htlm  house  is  destroyed  by  fire,  the  builder  is 

V.  Wilson,  4  Mo.  41;  White  v.  Oliver,  36  entitled  to  recover  compensation /fv#<2to 

Me.  93.    As  to  the  third  class,  see  Britton  upon  the  contract  price  for  the  repairs 

V.  Turner,  6  N.  H.  481.    Contra^  Eld  ridge  then  completed.    Weis  v,  Devlin,  3  S.  W. 

V.  Rowe,  2  Gil.  (111.)  91;  Miller  v,  God-  Rep.  (Tex.)  726. 

dard,  34  Me.  102;  Olmstead  v.  Beale.  19  A  contracted  to  make  and  put  certain 

Pick.  (Mass.)  529;  Davis  v.  Maxwell,  12  fixtures  into  the  defendant's  church,  by  a 

Mete.  (Mass.)  286;   Swanzey  v.  Moore,  certain  day.  for  a  gross  sum,  to  be  paid 

22  III.  63;   Hansel!  v,  Erickson,  28  III.  on  completion  and  acceptance.      After 

257.  the  work  was  partly  done  and  before  the 

An  instruction  In  an  action  against  a  appointed  day  the  church  was  destroyed 

county  by  a  contractor  to  recover  a  bal-  by  fire  without  the  fault  of  either  party, 

ance  claimed  to  be  due  under  a  contract  Held,  A  might  recover  quantum  meruit, 

for  putting  inside  blinds  in  the  court-  Haynes  v.  Second   Bapt.  Ch.,    88   Md. 

house,  that  il  the  jury  found  that  the  con-  285,  s.  c,  57  Am.  Rep.  413. 
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prove  that  he  was  ready  and  willing  to  perform  his  promise,  but 
was  prevented  from  doing  so  by  the  act  of  the  defendant.* 

95.  Breach  in  Minor  Hatter. — When  the  breach  is  in  a  matter 
which  the  parties  may  be  deemed  to  have  considered  of  minor  im- 
portance, which  may  be  compensated  for  in  damages,  the  party 
injured  is  not  discharged  from  the  further  performance  of  his  con- 
tract.  He  is  bound  to  proceed  with  performance  as  if  the  breach 
had  not  occurred,  and  seek  his  remedy  in  an  actioa  for  damages 
for  whatever  injury  he  has  suffered.* 

1.  Planch^  V.   Colburn,   8   Bing.    14;  of  the  contract  by  the  plaintiflf  a  thing 

Goodman  v.  Pocock,  15  Q.  B.  576;  Cort  different  in  substance  from  what  the  de-' 

V.    Ambergate   R.   Co.,    17   Q.  B.    127;  fendant  has  stipulated  for;  or  whether  it 

Hall  V,  Rupley,  10  Pa.  St.  231;  Moulton  merely  partially  affects  it,  and  may  be 

V.  Trask,  9  Mete.  (Mass.)  577;  Hoagland  compensated  for  in  damages."    As  the 

V,  Moore,  2  Blackf.  (Ind.)  167;  Woolner  court  were  of  opinion  that  the  stipulation 

V.  Hill,  93  N.  Y.  576;  United  States  v.  did  not  go  to  the  root  of  the  matter,  the 

Behan,  no  U.  S.  339;  Bannister  z/.  Read,  defendant  was  held  to  be  liable  for  the 

I  Gilman  (111.),  92;  Selby  v,  Hutchinson,  breach  of  contract,  and  the  plaintiff  re- 

\  Gilman  (III.),  319;  AVebster  v,  Enfield,  covered. 

J  Gilman  (111.),  298;  Derby  v.  Johnson,  In  MacAndrew  v.  Chappie,  L.  R.  i  C. 

21  Vt.  17;   Clark  v,  Marsiglia,  i  Denio  P.  643,  an  action  was  brought  against  a 

(N.  Y.),  317.  freighter  for  not  loading  a  cargo.    The 

One  who  has  been   prevented    from  charter-party  contained  a  clause  that  the 

executing  a  contract  by  the  conduct  of  ship  should  "with  all  convenient  speed, 

Lhe  other  contracting  party,  may  recover  .  .  .  proceed    to    Alexandria,  .  .  .  and 

\  reasonable  sum   for  work  and  labor  there  load  a  cargo  of  cotton.**    The  ship 

lone,  money  expended  in  the  perform-  deviated  from  her  course,  and  arrived  at 

ince  of  the  contract,  and  materials  fur-  Alexandria  a  few  days  later  than  she 

dished,   and  in  addition  an  equivalent  would  have  done  if  she  had  gone  there 

ium  for  the  profits  which  he  would  have  direct.     The  ship  had  not  been  taken  up 

realized  from  the  performance.     Kendall  for  any  particular  cargo,  and  a  small  loss 

Bank  Note  Co.  v.  Comm'rs  of  Sinking  in  freight  was  the  only  result  of  the  delay. 

Pund,  79  Va.  563;  Cent.  Lunatic  Asylum  The  court  held  that  the  delay  afforded  no 

V.  Flanagan,  80  Va.  116.  justification  to  the  freighter  for  refusing 

8.  In  Bettini  v.  Gye,  L.  R.  i  Q.  B.  D.  to  load  a  cargo,  but  that  his  remedy  for 

183,  the  plaintiff,  a  singer,  agreed  with  any  damage  that  had  accrued  by  reason 

Lhe  director  of  the  Royal  Italian  Opera  of  the  delay  was  by  a  cross  action.     "  It 

:hat  he  would  undertake  the  part  of  first  seems  to  be  now  settled,"  said  WiUes,  J., 

:enor  in  the  theatres,  halls,  and  drawing-  *'.  .  .  that  a  delay  or  deviation  whidi 

rooms  in  the   United   Kingdom.      The  .  .  .  goes  to  the  whole  root  of  the  matter 

igreement  was  in  writing,  and  contained  deprives  the  charterer  of  the  whole  beoe- 

:his  clause:  "  Mr.  Bettini  agrees  to  be  in  fit  of  the  contract,  or  entirely  frustates 

London  without  fail  at  least  six  days  the  object  of  the  charterer  in  chartering 

9efore  the  commencement  of  his  engage-  the  ship,  is  an  answer  to  an  action  for 

ment.  for  the  purpose  of  rehearsals."  not  loading  a  cargo;  but  that  loss,  delay, 

The  plaintiff  broke  this  clause  by  failing  or  deviation  short  of  that  gives  an  action 

Lo  arrive  in  London  until  two  days  before  for  damages,  but  does  not  defeat  the 

:he  opera  began.    The  defendant  refused  charter."     In  other  words,  the  breach  of 

to  proceed  with  the  engagement,  claiming  a  clause  which  on  its  face  does  not  go  to 

that  the  breach  discharged  him  from  the  the  root  of  the  matter  will  nevertheless 

Further    performance    of    the    contract,  discharge  the  contract  if  it  appear  that  in 

The  plaintiff  then  sued  him  for  a  breach  fact  it  frustrated  the  object  of  the  parties, 

of  contract.     In  delivering  the  judgment  Another  example  of  a  condition  which 

3f  the  court.  Blackburn.  J.,  said:  *'  We  does  not  go  to  the  root  of  a  contract  is  a 

think  that  we  are  to  look  to  the  whole  warranty  upon  an  executed  sale  of  goods. 

:ontract  and  .  ■  .  see  whether  the  par-  *'A  warranty  Is  an  express  or  implied 

ticular  stipulation  goes  to  the  root  of  the  statement  of  something  which  the  party 

matter,  so   that  a  failure  to  perform  it  undertakes  shall  be  part  of  a  contract; 

MTould  render  the  performance  of  the  rest  and  though  part  of  .the  contract,  yet  col- 
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96.  Effect  of  Accepting  Substantial  Performance. — The  breach  of  a 
term  which  in  the  first  instance  would  have  justified  a  party  in  re- 
pudiating the  contract  cannot  be  taken  advantage  of  as  a  discharge 
if  the  party  have  received  a  substantial  performance  of  the  con- 
tract.* 

lateral  to  the  express  object  of  it.**    Lord  Keenan  v.  Brown,  21  Vt.  86;  Tompkins 

Abinger,  C.  B.,  in  Chanter  v.  Hopkins,  v.  Elliot,  5  Wend.  (N.  Y.)  496;  Grant  v. 

4  M.  &  W.  404.     Upon  the  breach  of  a  Johnson.  5  Barb.   (N.  Y.)  337;  s.c,    6 

warranty  the  vendee  may  sue  the  vendor  Barb.  (N.  Y.)  337;  i  Seld.  (N.  Y.)   247; 

for  damages,  but  cannot  return  the  goods.  Pepper  v.  Haight,  20  Barb.  (N.  Y.)  429. 

If  a  man  sell  a  horse  to  another  and  war-  "  If  a  party  promise  to  build  a  house 

rant   that  he  is  sound,    the  purchaser,  upon  the  land  of  another  and  to  dig  a 

having  accepted  the  horse,  cannot  return  well   on  the   premises  and    to  place  a 

him  upon  discovering  that  be  is  not  sound,  pump  in  it,  and  the  owner  of  the  land 

unless  there  be  an  express  condition  in  covenants  seasonably  to  supply  all  mate- 

the  contract  which  gives  him  that  privi-  rials  and  furnish  a  pump,  it  is  very  clear 

lege.     His  only  remedy  is  an  action  for  that  the  stipulation  to  furnish  materials 

damages  for  the  breach  of  the  warranty,  is  dependent  and  constitutes  a  condition, 

Kase  1'.  John,  10  Watts  (Pa.),  109;  note  because  the  builder  cannot  perform  on  his 

to  Chandelor  v,  Lopus,  i  Sm.  L.  C.  (8th  part  until  he  has  the  material;  so  to  put 

Am.  Ed.)  353.     Or,  if  he  have  not  paid  a  pump  into  the  well.     But  the  stipula- 

the  price,  he  may  wait  until  he  is  sued  tion  to  dig  a  well  is  not  conditional,  be- 

for  the  purchase-money,  and   then  take  cause  it  goes  to  a  small  part  only  of  the 

advantage  of  the  breach  as  a   proof  of  consideration,  and  does  not  necessarily 

failure   of  consideration  and  in   mitiga-  depend  on  a  prior  performance  on  the 

tion  of  damages,     i  Sm.  L.  C.  (8th  Am.  part  of  the  owner,  and  because  a  failure 

Ed.)  34.  can  be  compensated  in  damages,  and  the 

1.  Mr.  Sergeant  Williams,in  his  notes  to  remedy  of  the  owner  is  by  an  action  on 

Pordage  V.  Cole,  i  Wms.  Saund.  310,  lays  the  contract.'*  Shaw,  C.  J.,  in  Knight  v. 

down  the  following  rule  :'*  Where  a  cove-  New    England   Worsted    Co.,   2    Cush. 

nant  goes  only  to  part  of  the  considera-  (Mass.)  286. 

tion  on  both  sides,  and  a  breach  of  such  Obermyer  v,  Nichols,   6   Binn.   (Pa.) 

covenant  may  be  paid  for  in  damages,  it  159.     Upon  a  lease  of  a  mill  the  lessor 

is  an  independent  covenant,  and  an  ac-  covenanted   to    put    up    improvements, 

tion  may  be  maintained  for  a  breach  of  The  improvements   were    not    put    up. 

the  covenant  on  the  part  of  the  defendant,  Held^  that  lessor  could  recover  rent,  the 

without  averring  performance  in  the  dec-  failure  n6t  going  to  the  whole  considera^ 

laration."  tion.     The  defendant  was  allowed  to  set 

The  leading  cases  upon  this  point  are  off  his  loss  by  the  non-erection  of  the 

Boone  V.  Eyre,  I  Hy.  Bl.  273.  note  {a)\  improvements. 

Duke  of  St.  Albans  v.  Shore,  i  Hy.  Bl.  In  Ligget  v.  Smith,  3  Watts  (Pa.).  331, 

179.     See  also  Fothergill  v.  Walton,  2  J.  plaintiff  agreed  to  build  a  warehouse  and 

B.    Moore,   630;  Stavers  v.   Curling,   3  use  certain  mortar  in  its  construction. 

Bing.  (N.  Cas.)  355;  Franklin  v.  Miller,  Mortar  was  not  used  according  to  the 

4  A.  &  E.  599;  Fishmongers'  Co.  v.  Rob-  contract.    Hddy  that  this  did  not  consti- 

inson,  5  M.  &  G.  131.  198;  Storerz'.  Gor-  tute  an  entire  defence  to  an  action  on 

don.  3  M.  &  S.  308;  Ritchie  v.  Atkinson,  the    contract,    but    that    the    defendant 

10  East.  295;    Havelock  v.  Geddes,  10  might  set  off  whatever  damage  he  had 

East.  555;  Jonassohn  v.  Great  Northern  sustained. 

R.  Co.,  10  Ex.  434;  Gould  V.  Webb,  4  Thus  in  Carter  v.  Scargill,  L.  R.  10  Q. 

E.  &B.  933;  Milldam  Foundry  7A  Hovey,  B.  564,  the  plaintiff,  who  was  the  pub- 

21  Pick.(Mass.)  417;  Tileston  v.  Newell,  lisher  of  a  newspaper,  sold  out  his  busi- 

13  Mass.  406;  Bennet  v.  Pixley,  7  Johns,  ness  and  plant  to  the  defendant,  and,  in 

(N.    Y.)  249;    Obermyer  v.    Nichols,   6  the  event  of  the  business  being  proved  to 

Binn.  (Pa.)  159;  Morrison  v.  Galloway,  realize  a  clear  profit  of  J[/j  per  week,  the 

2  Harris  &  J.  (Md.)  461;  Todd  v.  Sum-  defendant  agreed  to  pay  to  the  plaintiff 

mers,  2  Gratt.(  Va.)  167;  Lewis  v.  Wei-  in  several  instalments  the  sum  of  ;f  400. 

-don,  3  Rand.  (Va.)  71;   McCullough  v.  The  defendant  entered   into  possession 

Cox,   6   Barb.   (N.   Y.)    386;    Payne    v,  of  the  business  and  afterward  sold  it. 

Bcttisworib,  2  A.  K.  Marsh.  (Ky.)  427;  The  plaintiff  brought  an  action  for  the 
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lents,  and  the  defendant  set  up  as  held  that  he  could  not  recover.     "The 

nee   that    the    business  was    not  construction    of    an    instrument,"    said 

to  be  worth  £"]  clear  profit  per  Pollock,  C.  B.,  "may  be  varied  by  mat- 

The  court  held  that,  assuming  ier^j:/<7j//tfr/'^y  and  that  which  is  a  con- 
is  would  have  been  a  good  defence  dition  precedent  when  the  deed  is  execut- 
rontract  had  remained  executory,  ed  may  cease  to  be  so  by  the  subsequent 

defendant,  having  had  a  substan-  conduct  of  the  covenantee  in  accepting 

rt  of  the  consideration,  could  not  less."      Then,    referring    to    Boone    v, 

ke  advantage  of  it.     See  also  ob>  Eyre,  i  Hy.  Bl.  273,   n.,  he  went  on  to 

ons  of  Williams,  J.,   in   Behn  v,  say:    **  The  defendant  .  .  .  might  have 

»s,  3  B.  &  S.  (113  eT.  C.  L.  R.)755;  objected  to  the  transfer,  if  the  plaintiff 

Parke,  B.,  in  Graves  v.  Legg,  9  had  no  good  title  to  the  negroes  and  re- 

:6-i7.      In   the    leading    case    of  fused  to  pay.  .  .  But  this  is  no  objection 

V.  Eyre,   i  Hy.    Bl.  273,  n.,  the  to  the  soundness  of  the  rule,  which  has 

ff  covenanted  to  convey  to  the  de-  been  much  acted  upon.  .  .  It  cannot  be 

t  the  equity  of  redemption  of  a  intended  to  apply  to  every  case  in  which 

ion  in  the  West  Indies,  together  a  covenant  by  the  plaintiff  forms  only  a 

e  stock  of  negroes  upon  it,  in  con-  part  of  the  consideration,  and  the  residue 

ion  of  ;f  500  and  an  annuity  of  of  the  consideration  has  been  had  by  the 

er  annum  for  his  life.    The  breach  defendant.     That  residue  must  be  the  sub- 

^d   was   the   non-payment   of    the  stantial  part  of  the  contract;  and  if,   in 

|r.      The  defendant  pleaded  that  the  case  of  Boone  v.  Eyre,  two  or  three 

intiff  was  not.  at  the  time  of  the  negroes  had  been  accepted  and  the  equity 

egally  possessed  of  the  negroes  on  of  redemption  not  conveyed,  we  do  not 

intation,  and  so  had  not  a  good  apprehend  that  the  plaintiff  could  have 

convey.     The  court  held  that  the  recovered  the  whole  stipulated  price,  and 

\s  bad.  Lord  Mansfield  observing  left  the  defendant  to  recover  damages 

the  plea  were  to  be  allowed,  any  for  the  non-conveyance  of  it.  .  .  To  this 

jjro  not  being  the  property  of  the  particular  covenant  to  serve,  the  relative 

7  would  bar  the  action.     See  Pust  duty  to  teach  seems  to  us  to  be  directly 

rie,  32  L.  J.  Q.  B.  179;  2  Pars,  on  a  condition  precedent;  and  we  are  not 

*53o  and  n.  able  to  distinguish    between   the  three 

rder,  however,  that  the    right  to  trades  of  auctioneer,  appraiser,  and  corn 

contract  as  discharged  should  be  factor,  so  as  to  say  that  one  is  more  the 

into  a  mere  right  to  bring  an  ac-  substantial  part  of  the  contract  than  an- 

r  damages,  it  is  necessary  that  the  other." 

ee  should  have  received  a  substan-  Where  the  matter  in  controversy  in  the 
rt  of  the  consideration.  If  that  action  had  been  compromised  and  set- 
remains  to  be  done  by  the  prom-  tied  by  a  written  contract,  which  was  par- 
es to  the  root  of  the  contract,  the  tially  performed  by  the  defendant,  such 
ee  may  rescind  the  contract,  al-  partial  performance  by  defendant   and 

he  have  received  a  partial  per-  the  acceptance    of    its    benefits  by  the 

ce.     The  case  of  Ellen  v,  Topp,  plaintiff    was    held    to  place   it   out  of 

(24,  furnishes  us  with  an  illustra-  plaintiff's  power  to  abandon  the  contract 

this  principle.     There  a  master  and  sue  for  the  original  consideration: 

:>ok  to   teach  his  apprentice  the  he  must  resort  to  his  action  for  damages 

rades  of  auctioneer,  appraiser,  and  on  the  contract,  if  any  he  has  sustained, 

actor.      The  apprentice    was    to  Love  v.  Van  Every.  9  West.  Rep.  (Mo.) 

or  five  years.     After  three  years  913. 

•cpired  the  master  abandoned  the  B.,  a  company,  in  executidA  of  a  con- 

yi  corn  factor.      The  apprentice  tract  made  with  C,  a  company,  which 

)sented  himself  from  his  master's  contract  C.  had  the  privilege  of  electing 

The  master  sued  on  the  inden-  to   affirm    or    rescind,   assigned    to    C. 

apprenticeship  for  the  desertion  $5500  worth  of  the  stock  of  C.     Later,  a 

apprentice,  and  claimed  that  al-  bill  in  equity  having  been  filed  by  B.  for 

the  undertaking  to  teach  the  trade  a  specific  execution  of  the  contract,  it 

factor  might  have  been  a  condi-  ^  was  held  tl^at  if  a  rescission  should  be 

ecedent  in  the  beginning,  yet  as  ^elected  by  C,  the  bill  in  equity  ought 

prentice  had  received  the  benefit  not  to  be  dismissed  till  the  stock  assigned 

:e  years'  instruction,  he  had  re-  by  B.  was  returned.     Appeal  of  Brash 

a  substantial  part  of  the  consid-  Electric  Light  Co.,  11  East.  Rep.  (Pa.) 

.   and   was  therefore   put  to  his  648. 

ction  for  damages.     But  the  court  If  the  contract  is  one  of  exchange,  and 

924 


SfMAh.  CONTRACT.  Srranbto  Contneto. 

67.  Sererable  Contracts. — When  a  contract  is  severable,  that  is^ 
"  when  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  independent  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item,"  ^  upon  a  breach  by  one  party 
of  any  one  item,  the  question  arises  whether  the  other  party  is  jus- 
tified in  repudiating  the  whole  contract,  or  is  bound  to  proceed 
with  performance  and  seek  his  remedy  in  an  action  for  damages 
for  whatever  injury  he  may  have  sustained  by  the  breach.* 

The  rule  in  England^  as  established  by  the  recent  cases,  is,  that 
a  breach  of  any  part  of  a  severable  contract  will  entitle  the  injured 
party  to  a  right  of  action,  but  will  not  discharge  him  from  the  per-^ 
formance  of  the  remainder  of  the  contract,  unless  it  be  equivalent 
to  a  refusal  to  perform  the  balance  of  the  contract,  or  be  of  such 
a  character  as  to  wholly   frustrate   its  object.*     This  rule  has 

one  party  has  parted  with  the  property  As  between  vendor  and  vendee,  a  court 
received,  he  cannot  demand  a  rescission,  of  equity  would  not  deny  the  vendor  re- 
Smith  V,  Prittenham,  109  111.  540.  scission  of  a  contract  for  the  reason  that 
Agave  to  B  150  bonds  of  a  stock  com-  the  vendor  had  by  his  disposition  of  a 
pany  in  consideration  that  B  would  per-  part  of  the  property  fraudulently  pur- 
form  ceruin  acts,  make  certain  loans  and  chased,  made  it  impossible  for  the  parties- 
advances  of  money  to  the  company,  for  to  be  placed  in  statu  quo.  If  the  vendee 
the  purpose  of  carrying  out  the  objects  retained  all  the  purchased  property  re- 
for  which  it  was  organized,  and  also  pur-  scission  must  be  complete,  the  rule  of 
chase  of  A  certain  sulditional  bonds  at  an  law  applying;  but  to  the  extent  the 
agreed  price,  and  loan  A  a  certain  sum  fraudulent  party  disposed  of  or  incumber- 
of  money.  B  performed  his  part  of  the  ed  the  purchased  property  to  third  parties- 
contract,  except  as  to  thfc  making  of  the  without  notice,  the  vendor,  claiming  re- 
loan  to  A  and  the  purchase  of  the  last-  scission,  would  be  excused  from  refund- 
mentioned  bonds,  which  he  fraudulently  ing  or  offering  to  refund  that  part  of  the 
refrained  from  performing.  Held^  in  an  consideration  received,  representing  or 
action  of  trover  by  A  to  recover  the  equalling  the  portion  of  the  property  dis- 
value  of  the  150  bonds,  that  B  was  en-  posed  of  or  incumbered  by  the  vendee, 
titled  to  an  instruction  in  substance  Preston  v.  Spalding.  8  West.  Rep.  (111.) 
"that,  if  several  considerations  entered  481. 

into  the  contract  to  induce  A  to  part  with  In  settlement  of  certain  notes  and  ac- 
the  bonds,  and  three  of  these  had  been  counts,  A  paid  B  $50  in  cash  and  con- 
fnlly  and  honestly  performed  by  the  loans  veyed  land  for  a  fixed  price  equalling  the 
and  advances  made  by  B,  A  could  not  balance  of  the  indebtedness,  and  re- 
rescind  the  contract  and  maintain  an  ac-  ceived  the  notes  and  accounts.  Heldr 
tion  for  the  full  value  of  the  bonds,  unless  that  B  could  not  rescind  in  part  by  re- 
upon  repayment  of  the  sums  which  B  had  scinding  the  conveyance  and  retaming 
lent  or  advanced;  and  further,  that  if  it  the  $50.  Worley  v.  Moore,  97  Ind.  15. 
was  impossible  from  the  nature  of  the  1.  2  Pars,  on  Con<s.  *5i7. 
transaction  to  restore  B  to  the  condition  8.  The  parties  may,  of  course,  insert  a 
in  which  he  was  before  the  contract^  A  provision  in  their  contract  that  if  either 
could  not  avail  himself  of  the  benefit  of  of  them  fail  in  the  performance  of  any 
the  loans,  advances,  services,  and  other  one  part,  the  other  may  treat  the  con- 
acts  rendered  either  to  himself  or  to  the  tract  as  at  an  end.  It  is  only  in  the  ab- 
company  for  whom  he  acted,  and  at  the  sence  of  such  an  express  provision  that 
same  time  rescind  the  contract  and  re-  the  question  we  are  now  considering  can 
cover  back  the  consideration  for  these  arise. 

loans,  etc.,  but  must  seek  his  remedy  in  8.  In  Simpson  v,  Crippin,  L.  R.  8 
damages  for  the  injury  he  has  sustained  Q.  B.  14,  the  defendants  agreed  to- 
by the  wrongful  and  fraudulent  failure  of  supply  the  plaintiffs  with  from  six  to- 
B  to  perform  the  contract  for  the  loan  eight  thousand  tons  of  coal,  to  be  deliv- 
and  purchase,  which  was  the  fourth  con-  ered  into  the  plaintiffs'  wagons  at  the 
sideration.  Snow  v.  Alley,  iz  N.  E.  defendants'  collieries  in  equal  monthly 
Rep.  (Mass.)  764.  quantities  during  the  period  of   twelve 
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ot  been  adopted  by  the  supreme  court  of  the  United  States,^ 

onths.     Daring    the    first    month    the  344;  Reuter  v.  Sala,  L.  R.  4  C.  P.  D.  239; 

aintiffs  sent  wagons  to  receive  only  one  Honck  v.  Muller,  L.  R.  7  Q.  B.  D.  103; 

indred  and  fifty-eight  tons.     Immedi-  and  Mersey  Steel  Co.  v.  Naylor,  L.  R.  9 

ely  after  the  first  month  had  expired  Q.  B.  D.  648;  Aff*d  in  H.  L.,  L.    R.  9 

e   defendants  informed    the  plaintiffs  App.  Cas.  434,  where  the  rule,  as  stated 

at  they  should  treat  the  contract  as  at  by   Lord   Coleridge,  in  Frcelh  v.   Burr, 

1  end.     The  plaintiffs  refused  to  allow*  L.  R.  9  C.  P.   20S,  is  quoted  with  ap- 

e  contract  to  be  annulled,  but  the  de-  proval  by  Earl  Selborne,  L.  C,  at  p.  438. 

ndants  declined  to  deliver  any  more  Payment  for  a  previous  delivery  under 

»al.     The  court  held  that  the  breach  by  a  contract  for  delivery  of  goods  by  instal- 

e  plaintiffs  tn  taking  less  than  the  stipu-  ments  ktld  not  a  condition  precedent  to 

ted  quantity  during  the  first  month  did  the  right  to  claim  the  next  delivery;  and 

}t  entitle  the  defendants  to  rescind  the  also  held^  that  purchasers  by  postponing 

mtract.  paynfient,  under    erroneous  advice,  had 

In  Freeih  9.  Burr.  L.  R.  9  C.  P.  208,  not  so  acted  as  to  show  an  intention  to 

te  defendant  contracted  to  sell  'to  the  repudiate  the  contract,  or  so  as  to  release 

aintiffs  two  hundred  and  fifty  tons  of  the    sellers    from   further   performance, 

g-iron,   half   to  be   delivered   in    two,  Mersey  Steel  &  Iron  Co.  v,  Naylor,  Bcn- 

imainder  in  four  weeks;  payment,  net  zon  &  Co.,  9  App.  Cas.  434;  51  L.  T.  N. 

Lsh  fourteen  days  after  delivery  of  each  S.  637. 

arcel.     The   delivery   of  the  first  one  In  an  agreement  for  employment  as  a 

undred   and  twenty-five   tons  was   not  milk  carrier,  the  servant  undertook  not 

}mpleted  for  nearly  six  months.     The  to  serve  or  interfere  with  any  customer 

(aintiffs  refused  to  pay  for  this,  claiming  served  or  belonging  at  any  time  to  the 

right  to  set  off  the  loss  they  had  sus-  master,  his  successors,  or  assigns;  luld, 

lined  from   being    obliged   to   procure  that  if,  on  the  construction  of  the  under- 

ther  iron  in  consequence  of  the  defend-  taking,  it  was  not  limited  to  interference 

Its'    default,  but    they  still    urged  the  with  persons  who  were  customers  during 

elivery  of  the  second  parcel.     The  de-  the  employment  of  the  servant,  the  un- 

^ndant,  treating  the  refusal  to  pay  as  a  dertaking  was  severable,  and  capable  of 

reach  of  the  contract  by  the  plaintiffs,  enforcement  in  respect  of  persons  who 

eclined  to  deliver  any  more  iron.    Held^  were  customers  during  the  em  ploy  menu 

lat  the  mere  refusal  to  pay  for  the  first  Baines  v.  Geary,  35  Ch.  D.    154;  56  L. 

arcel  did  not  warrant  the  defendant  in  T.  N.  S.  567. 

'eating  the  contract  as  abandoned,  and  1.  The  question  arose,  and  was  thor- 

lat  the  plaintiffs  were  entitled  to  dam-  oughly  discussed,  in  the  recent  case  of 

ges  for  the  breach.     •*  In  cases  of  this  Norrington  v.  Wright,  21  Amer.  L.  Reg. 

3rt,"  said  Lord  Coleridge,  C.  J.,  at  pp.  N.  S.  395;  Aff'd  by  S.  C.  of  U.  S..  No. 

13,  214,  **  where  the  question  is  whether  13,  Oct.  Term,  1885,  42  Legal  Int.  (Phila.) 

le  one  party  is  set  free  by  the  action  of  466.     In  that  case  the  contract  was  for 

ie  other,  the  real  matter  for  considera-  the  sale  of  five  thousand  tons  of  old  '^' 

ion  is  whether  the  acts  or  conduct  of  the  iron  rails,  to  be  shipped  at  the  rate;  of 

ne  do  or  do  not  amount  to  an  intimation  about  one  thousand  tons  i>er  month,  be- 

f  an  intention  to  abandon  and  altogether  ginning  in  February,  1880 — the  whole  to 

3  refuse  performance  of    the  contract,  be  shipped  before  August  of  the  same 

.  .  Where,  by  the  non-delivery  of  part  year.     Four  hundred  tons  were  shipped 

f   the  thing  contracted   for  the  whole  in    February,   and    eight    hundred    and 

bject  of  the  contract  is  frustrated,  the  eighty-five  tons  in  March.     In  April  the 

tarty  making  default  renounces  on  his  shipments  exceeded  one. thousand  tons. 

»art  all  the  obligations  of  the  contract."  and  in  the  succeeding  months  fell  short  of 

This  is  the  English  rule.     See,  on  this  that  amount.     The   February  shipment 

ubject,  Hoare  v.  Rennie,  5  H.  &  N.  19;  was  delivered  and  paid  for,  but  the  buyers 

onassohn   v.   Young,   4   B.   &   S.  296;  (the     defendants),    upon     learning     the 

>impson  v,  Crippin,  L.   R.  8  Q.   B.  14,  amount    shipped    in    February.  March, 

upra;  Roper  v.  Johnson,  L.  R.  8  C.  P.  and    April,  declined    to    accept   further 

67;  £^jr /drr/^  Chalmers,  L.  R.  8  Ch.  289;  shipments.     The  plaintiffs  then  brought 

Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  supra;  an  action  against  them  for  their  refusal 

Bloomer  v.  Bernstein,  L.  R.  9  C.  P.  588:  to  accept  the  balance  of  the  iron  in  com- 

Vlorgan   v.    Bain,    L.    R.    10  C.   P.  15;  pliance  with    the    contract     The  court 

Brandt  v.  Lawrence,  L.   R.  i  Q.  B.  D.  below  held  that  they  could  not  recover, 
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although  it  has  been   followed  in   many  of  the   State   courts.* 

but  said  thai  they  regarded  the  point  as  v.  Spratt,  io8  Pa.  St.  97.  See  also,  \xiNev> 
involved  in  serious  doubt,  and  hoped  K(t?r^,  Snook  t'.  Fries,  19  Barb.  (N.Y.)  313; 
that  the  case  might  be  carried  to  the  su-  Swift  v.  Opdyke,  43  Barb.  (N.  Y.)  274; 
preme  court  of  the  United  States.  Upon  Talmage  v.  White,  3  Jones  &  Spencer 
an  appeal  to  the  supreme  court  the  judg-  (N.  Y.),  218;  Tipton  v.  Feitner.  20  N.  Y. 
ment  was  affirmed.  ** The  plaintiff,"  said  423;  Patt ridge  «/.  Gildermeister,  i  Keyes 
Gray,  J.,  in  delivering  the  opinion  of  the  (N.  Y.).  93;  Lee  v,  Beebe,  13  Hun  (N. 
court,  **  instead  of  shipping  about  one  Y.)f  S9;  Sickels  v.  Patttson,  14  Wend, 
thousand  tons  in  February  and  about  (N.  Y.)  257.  In  Massachusetts,  see  New- 
one  thousand  tons  in  March,  as  stipu-  ton  v.  Winchester,  16  Gray  (Mass.),  208; 
lated  in  the  contract,  shipped  only  four  Winchester  v,  Newton,  2  Allen  (Mass.). 
hundred  tons  in  February,  and  eight  492;  Miner  v,  Bradley,  22  Pick.  (Mass.) 
hundred  and  eighty-five  tons  in  March.  459.  460.  Compare  Dwinel  v.  Howard, 
His  failure  to  fulfil  the  contract  on  his  30  Me.  258;  Haines  v.  Tucker,  50  N.  H. 
part  in  respect  to  these  first  two  instal-  309;  Tyson  v.  Doe,  15  Vt.  571;  Keenan 
meats  justified  the  defendants  in  rescind-  v.  Brown,  8I  Vt.  86;  Gallup  v,  Burnell, 
ing  the  whole  contract,  provided  they  Bray t.  (Vt.)  191 ;  Taylor  v.  Gallup.  8  Vt. 
distinctly  and  seasonably  asserted  the  340;  Fletcher  t/.  Cole,  23  Vt.  114;  Thomp- 
right  of  rescission."  son  v.  Conover,  3  Vroom  (N.  J.),  466. 

1.  The  English  rule  has  been  followed  On  a  contract  for  sale  of  goods  by  sue- 
in  Pennsylvania.  Some  of  the  following  cessive  deliveries  and  payments,  a  de- 
cases  may  seem  to  be  contrary  to  the  fault  in  respect  to  one  or  more  will  not 
English  rule,  but  they  may  be  distin-  discharge  the  other  party  unless  it  is 
g^ished  upon  the  ground  that  there  was  evident  that  the  defaulting  party  intends 
a  breach  of  the  contract  by  anticipation  no  longer  to  fulfil.  Blackburn  v.  Reilly, 
— a  prospective  refusal  to  perform.  Shinn  47  N.  J.  L.  290;  s.  c,  54  Am.  Rep.  159; 
V.  Bodine,  60  Pa.  St.  182,  is  an  example  Kirkland  v.  Oates,  25  Ala.  465;  Drake 
of  this  class  of  cases.  Lucesco  Oil  Co.  v.  Goree,  22  Ala.  409,  415. 
V.  Brewer,  66  Pa.  St.  352.  In  Morgan  If  A  contracts  to  deliver  500  tons  of 
r.  McKee,  77  Pa.  St.  228,  defendants  coal  to  B  as  ordered,  in  quantities  not  to 
bought  4000  barrels  of  oil  from  plaintiffs,  exceed  200  tons  per  month,  and  less  than 
and  eight  similar  papers  of  the  same  date  is  ordered'  is  delivered  and  accepted,  B 
were  executed  to  them  each  for  the  de-  cannot  demand  the  deficiency  the  follow- 
Hvery  of  500  barrels  a  month,  cash  on  ing  month  in  addition  to  the  200  tons  for 
delivery.  Plaintiffs  on  demand  refused  that  month.  Johnson  v.  Allen,  78  Ala. 
to  deliver  the  oil  on  one  of  the  appointed  387;  s.  c,  56  Am.  Rep.  34.  And  it  was 
days.  The  defendants,  on  the  next  day  held  that  A's  failure  to  deliver  each  month 
for  delivery,  gave  notice  of  rescission  on  the  full  quantity  ordered  was  a  separate 
the  grouna  of  previous  default.  Held,  breach  accruing  at  the  end  of  each  month, 
that  plaintiffs  might  recover  for  the  re-  Where  one  contract  relates  to  separate 
fusal  of  the  defendants  to  accept  and  pay  -  matters,  a  breach  as  to  one  matter  does 
for  the  oil  subsequently  tendered  at  the  not  excuse  the  other  party  from  perform- 
appointed  times.  Scott  v.  Kittanning  ance  as  to  the  other  matter.  Tucker  v. 
Coal  Co.,  89  Pa.  St.  232,  238;  Graver  v.  Billing,  3  Utah,  82;  Dunlap  v,  Petrie,  35 
Scott,  80  Pa.  St.  88;  Stoddart  v.  Smith,  Miss.  590;  Trimble  v.  Green,  3  Dana 
5  Binn.  (Pa.)  355.  In  Quigley  v.  De  (Ky.),  357;  Hewitt  v.  Bcrryman.  5  Dana 
Haas,  82  Pa.  St.  267,  it  was  held  that  (Ky.),  165;  Dibol  t/.  Minott,  9  Iowa,  403; 
contracts  of  this  nature  are  prima  facie  McDaniels  v.  Whitney,  38  Iowa,  60; 
severable,  but  that  where  it  can  be  shown  Robson  v,  Bohn,  27  Minn.  333,  346; 
that  such  was  not  the  intention  of  the  Sawyer  v.  Railroad  Co  ,  22  Wis.  403; 
parties,  they  will  be  construed  entire.       •  Goodwin  v,  Merrill.  13  Wis.  658;  Allen 

A  agreed  to  furnish  B  with  a  certain  v.    McKibbon,    5   Mich.   454;  Norris  v. 

quantity  of    steel  of  various    specified  Harris,  15  Cal.  227.     It  has  been  held  in 

brands  and  prices,  to  be  delivered  as  B  many  cases  that  a  contract  of  this  kind 

should  require  it.     A  became  insolvent  is  practically  made  up  of  several  distinct 

after  having  failed  to  respond  to  B's  de-  agreements.      Coleman    v.    Hudson,    2 

mand  for  a  partial  lot,  and  his  property  Sneed  (Tenn.),  463:  Cole  v.  Cheovenda, 

was  sold  at  sheriff's  sale.  Held,  that,  not-  4  Col.  17;  More  v.  Bonnet,  40  Cal.  251; 

withsunding,  B  should  have  continued  Purdy  v.  Bullard,  41  Cal.  444;  Lomis  tf. 

to  make  demand.     Merch.  &  Man.  Bank  Bank  of   Rochester,    10  Ohio  St.   327; 
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IMicliarge  of  Sight  of  Action. — The  right  of  action  which  arises 
.  a  breach  of  contract  may  be  discharged  (i)  by  the  act  of 
parties  ;*  (2)  hy  the   judgment  of  a  court  ;*  (3)  by  lapse  of 

>• 

I.  Biflcharge  by  Operation  of  Law. — Merger. — The  acceptance  of 
igher  security  for  the  payment  of  a  debt  is  an  extinguishment 
I  lower  security  for  the  same  debt.* 

Uteration  of  Written  Instrument, — If  a  written  instrument   be 

ered  in  a  material  particular  it  is  thereby  discharged.* 

Appointing  Debtor  Executor. — At  the  common  law  if  a  creditor 

pointed   his  debtor  his  executor,  the  debt  was  thereby  extin- 

lished.*     But  at  the  present  day  a  debtor  who  has  been  appoint- 

1  executor  of  his  creditor  is  considered  as  a  trustee  for  creditors 

nd  legatees  of  the  amount  of  the  debt.'' 

Marriage. — As  a  general  rule,  a  contract  made  between  parties 
vho   subsequently   intermarry  is   extinguished   by   the  marriage. 
This  results  from  the  principle  that  husband  and  wife  are  one  in 
law.® 

Kennedy  v.  Schwartz,  13  Nev.  229;  Du-  instrament.      Pigot's  Case,  11  Rep.    37. 

gan  V.  Anderson,  36  Md.  567;  Maryland  But  it  is  now  held  that  a  spoliation  by 

Fertilizing  Co.  v,  Lorentz,  44  Md.  218.  a  stranger,   or  an    accidental    alteration 

Centra,  King  Philip's  Mills  v.  Slater,  12  through  mistake,  will  not  affect  the  valid- 

R.  I.  82.     Compare  also  Bradley  v.  King,  ity  of  the  instrument.     Neff  v.  Horner, 

44  111.  339;  Catlin  V,  Tobias,  26  N.  Y.  63  Pa.  St.  327;  United  States  r.  Spalding, 

217;  Smith  V.  Lewis,  40  Ind.  98.     See  2  Mason  (U.  S.  C.  C),  478.   Thus,  where 

article  on    the   Rescission   of   Divisible  the  seal  was  torn  off  a  deed  by  a  stranger 

Contracts,  15  Amer.  Law  Rev.  623;  and  the  instrument  was  not  avoided.     Rees  v, 

Mr.  Landreth's  note  to  the  case  of  Nor-  Overbaugh,  6  Cowen  (N.  Y.),  746.     And 

rington  V.Wright, 21  Amer.Law  Reg.N.S.  where  the   indorsements  on  a  bill  of  ez- 

398-408,  where  the  cases,  both  English  change  were  cancelled  under  a  mistake  by 

and  American, are  collected  and  reviewed,  running  a  pen  through  them,  it  was  held 

1.  See  Release;  Accord  and  Satis-  not  to  affect  the  rights  of  the  parties. 

paction;  Arbftration  and  Award.  Wilkinson  v,   Johnson,   3  B.  &  C.  428; 

8.  See  Judgments.  Raperv.  Birkbeck,  15  East,  17.    And  see 

8.  See  Statutes  of  Limitation.  2  Pars,  on  Conts.  *7i6  et  seq.\  Byles  on 

4.  See  Merger.  Bills,  *323,  and  notes;  i  Greenleaf  on  Ev. 

6.  An  action  cannot  be  maintained  upon  .  §§  564-568. 

a  written  contract  which  has  been  mate-  If  an  instrument  is  altered  by  the  con- 

rially  altered  without  the  defendant's  con-  sent   and    agreement    of   the  parties,   it 

sent,  after  being  signed  by  him.     Osgood  amounts  to  a  new  contract.      Myeis  tk 

V.  Stevenson,  9  East.  Rep.  (Mass.)  545.  Nell,  84  Pa.  St.  369. 

An  alteration  which  only  does  what  the  If  an  instrument  be  lost  or  accidentaUy 

law  would  do — that    is,   only    expresses  destroyed,  the  rights  of  the  parties  remain 

what  the  law  implies — is  not  a  material  unchanged,  but  are  rendered  morediflkuk 

alteration.     2  Pars,  on  Conts.  *72o.  of  proof.     In  an  action  on  a  negotiable 

It  may  be  laid  down  as  a  general  rule,  instrument  alleged  to  be  lost  the  defendant 

that  a  man  is  discharged  from  liability  "if  may  demand  an  indemnity  against  possi- 

the  altered  instrument,  supposing  it  to  be  ble  claims.      See    Byles  on    Bills   (7th 

genuine,  would  operate  differently  from  Am.  Ed.),  '381  et  seq,^  and  notes, 

the  original  instrument,  whether  the  alter-  6.  Co.  Litt.  264  ^,  n.  i  (H.  &  B's.  notes), 

ation  be  or  be  not  to  his  prejudice.     Per  7.  Ipswich  Mfg  Co.  v.  Story,  5   Met. 

Lord  Campbell,  in  Gardner  v.  Walsh,  5  (Mass.)  313;  Pusey  v.  Qemson,  9  S.  ft 

£.  &  B.  (85  E.  C.  L.  R.)  89.  R.  (Pa.)  208;  2  Shars.  Blk.  512,  n. 

It  was  formerly  held  that  an  alter&tion  8.  Phillips  v,  Bainet,  L.  R.  i  Q.  B.  D.. 

by  a  mere  stranger  would  discharge  an  439, 440. 
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But  a  covenant  or  contract  by  a  man  with  a  woman  is  not 
destroyed  by  their  marriage  where  the  act  to  be  performed  is 
future,  to  be  don^  after  the  marriage  is  determined.* 

Arrest  far  Debt, — Before  arrest  for  debt  was  abolished,  the 
arrest  of  a  debtor  upon  a  capias  ad  satisfaciendum  amounted  to  a 
discharge  and  satisfaction  of  the  debt/^ 

Bankruptcy. — A  bankrupt  law  provides  a  statutory  mode  of 
discharge.  By  procuring  a  discharge  in  bankruptcy  the  debtor  is 
released  from  those  debts  which  are  provable  under  the  provisions 
of  the  bankrupt  law.* 

100.  Betdiiion  for  mirepieaentation. — ^A  contract  may  be  re- 
scinded when  the  entering  into  the  same  has  been  induced  by  a 
false  representation,  fraudulent  or  otherwise,^  made  by  a  party 

1.  If  a  man  in  contemplation  of  mar-  stock,  such  representations  being  relied 
riage  executes  a  bond  conditioned  for  the  on  and  inducing  the  purchase,  and  the 
payment  of  a  sum  of  money  to  his  in-  sum  paid  being  out  of  all  proportion  to 
tended  wife  if  she  sumve  him,  the  bond  the  value  of  the  stock,  such  sale  was  held 
is  not  released  by  their  marriage.  Mil-  rescissible  on  the  ground  of  fraud.  Booth 
bourn  v,  Ewart,  5  T.  R.  381;  Fitzgerald  v.  Smith,  117  III.  370. 

V.  Fitzgerald,  L.  R.  2  P.  C.  83.  One  who  is  induced  to  enter  into  a 

2.  Sharpe  v.  Speckenagle,  3  S.  &  R.  Trontract  for  the  purchase  of  a  chattel  in 
(Pa.)  467;  Snevilyef.  Read,  9  Watts  (Pft.),  payment  of  a  precedent  debt,  and  in  re- 
396;  Lathrop  v,  Briggs,  8  Cowen(N.  Y.),  fiance  upon  representations  made  by  the 
171;  Ransom  v,  Keyes,  9  Cowen  (N.  Y.),  vendor  as  to  the  character  and  quality 
128;  Sm.  on  Conts.  *I09.  thereof,  which  prove  false  and  fraudulent, 

8.  See  Bankruptcy.  may  rescind  the  contract  and  return  the 

4.  Cohen  v,  Ellis,  4  N.  Y.  St.  Repr.  chattel,  and  such  rescission  may  be  set 
731;  Optical  Co.  V,  Jackson  &  Co.,  63  up  in  the  reply  in  an  action  brought  by 
Miss.  31;  Whitman  v,  Bowden,  3  S.  £.  him  to  recover  the  original  debt  John- 
Rep.  (S.  Car.)  630;  Rosenthal  v,  Mahon,  son  v.  Hillstrom,  33  N.  W.  Rep.  (Minn.) 
Ez  r,  65  Md.  418;  In  re  Murray,  21  Ir.  547. 

L.  Times,  358;  Rorer  Iron  Co.  v.  Trout,  The  obtaining  a  note  from  a  debtor  by 

2  S.  E.  Rep.  (Va.)  713.  getting  him  intoxicated  is  not  a  fraud 

A  contract  assented  to  by  one  party  preventing  ratification  of  the  note  without 

on  the  faith  of  material  misrepresenta^  a  new  consideration.     Lyon  v,  Phillips^ 

tions  by  the  other  party  will  be  rescinded  106  Pa.  St.  57. 

at  the  option  of  the  party  injured,  al-  Where  a  person  signs  an  instrument 

though  the  misrepresentations  were  made  without  reading  it  or,  if  he  cannot  read» 

neither  fraudulently  nor  negligently.  But  without  asking  to  have  it  read  to  him» 

until  rescission  the  contract  is  binding,  the  legal  effect  of  the  signature  cannot 

Yeater  v,  Hines,  24  Mo.  App.  619.  be  avoided  by  showing  his  ignorance  of 

A  bill  lies  in  equity  to  set  aside  and  its  contents,  in  the  absence  of  some  f  rand,, 

rescind    the    exchange    of   real    estate  deceit,  or  misrepresentation  having  beeo 

brought  about  by  false  representations,  practised  upon  him.    But  the   rule    i» 

Wither  wax  v.  Riddle,  9  West.  Rep.  (111.)  otherwise,  and  the  instrument  will  be 

794.  held  void  where  its  execution  is  obtained 

A  party  who  has  been  induced  to  buy  by  a  misrepresentation  of  its  contents; 

stock  through  false  representations  may  the  party  signing  a  paper  which  he  did 

rescind  his  contract  and  recover  back  the  not  know  he  was  signing  and  did  not 

purchase-money.     Bridge  v,  Penniman,  really  intend  to  sign.     Burroughs  v,  Pac. 

36  Alb.   L.  Jour.  (N.   Y.)  54;  Poole  v.  Guano   Co.,   i  South.   Rep.  (Ala.)  2x2; 

West  Point  Butter  and  Cheese  Ass'n,  2  Rothschild  v,  FrensdorJf,  21  Mo.  App. 

Ry.  &  Corp.  L.  J.  (Neb.)  63.  318;  Smentek  v,  Cornhauser,  17  111.  App. 

Where  the  owner  of  stock  in  a  coal  266;  McKinney  v.  Herrick,  66  Iowa,  414; 

company  sold  392  shares  of  the  same,  Weller's  Appeal,  103  Pa.  St.  504;  Hazanl 

through  his  agent,  for  94000,  upon  false  v,  Griswold,  31  Fed.  Rep.  178;  Tufts  v. 

represenutions  as  to  material  facts  which.  Tufts,  3  Utah,  361.    And  the  geoerali 

if  true,  vitally  affected  the  value  of  the  rule  does  not  apply  in  favor  of  one  who 
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thereto,  provided  such  representation  be  one  of  fact  [this  rule 
does  not  apply  to  cases  of  actual  fraud],  as  distinguished  from 
either  matter  of  law*  or  mere  opinion  or  intention,* — that  it  be 

by  word  or  act  has  induced  the  omission  of  rescinding  the  contract.     Newbigging 

to  read.     Palmer  v.  Hartford  Fire  Ins.  v.  Adam,  34  Ch.  D.  582,  where  the  nature 

Co.,  4  New  Eng.  Rep.  (Conn.)  470.  and  extent  of  the  right  to  indemnity  on 

When  a  contract  has  been  reduced  to  rescission  of  a  contract  are  considered, 

writing,  and  one  of  the  parties  refuses  A  does  not  lose  his  right  to  bring  a 

to  sigi)  it  unless  a  certain  construction,  suit  for  the  rescission  of  a  contract  be- 

stated  by  him,  should  be  put  upon  it,  the  tween  B  and  himself  by  the  bringing  of 

other  party  who  by  his  silence  and  con-  a  suit  quia  timet  by  B  in  relation  to  the 

duct  has  induced  him  to  sign  it  will  be  same  matter.     Metrop.   £1.    R.   Co.  ; . 

estopped  from  claiming  a  different  con-  Manh.  £1.  R.  Co.,  11  Daly  (N.  Y.),  373; 

struction,  otherwise  it  would  be  a  fraud,  s.  c,  14  Abb.  N.  Cas.  (N.  Y.)  103. 

Flint  V.  Johnson,  4  New  Eng.  Rep.  (Vt.)  A  court  of  equity  will  not  grant  tlie 

375;  s.  c,  9  Atl.  Rep.  364;  1 1  East.  Rep.  prayer  for  a  rescission  of  a  contract  for 

459.  the  purchase  of  land  because  of  fraudu- 

Where  circumstances  prevent  one  who  lent  misrepresentations  by  the  vendor  as 

by  fraud  has  been  induced  to  enter  into  to  the  character  and  location   of  such 

a  contract  from  rescinding  it,  he  is  not  land,  the  falsity  of  which  represenutions 

for  this  reason   deprived  of  a  remedy,  the  most  cursory  examination  would  have 

He  may  keep  what  he  has  received  and  disclosed,  when  it  is  shown  that  the  ven- 

sue  for,  damages,   or  may  proceed    in  dee  sent  an  agent  and  afterward  went 

equity  for  relief,  offering  to  restore,  etc.  himself  to  examine  the  same.    Watson 

Gould  V.  Cayuga  Co.  Bk.,  99  N.  Y.  333.'  v,  Austin,  63  Miss.  469. 

If  a  person  is  induced  by  the  fraudulent  The  right  to  rescind  a  contract  exists 

representations  of  the  promoter  of  a  cor-  when  there  has  been  a  material  change 

poration  to  subscribe  for  shares  of  stock  in  the   subject-matter,   before  the  final 

in  the  corporation,  and  pays  his  subscrip-  consummation  of  the  agreement,  brought 

tion  to  the  person  holding  the  office  of  about  by  the  act  of  one  of  the  parties, 

treasurer,  he  cannot,  by  rescinding  the  which  the  party  rescinding  did  not  anthor- 

contract,  maintain  an  action  for  money  ize  or  assent  to.     Harris  v.  Piatt,  31  N. 

had  and  received  against  the  other  share-  W.  Rep.  (Mich.)  135;  s.  c,  7  West.  Rep. 

holders,  even  if  the  corporation  is  in-  328. 

valid  and  the  shareholders  are  partners.  False  and  fraudulent  representations 

Perry  v.  Hale,  143  Mass.  540.  not  relating  to  the  subject-matter  of  the 

Where  a  party  has  been  allowed  or  in-  contract  are  not  a  defence  to  an  action 

duced  to  make  a  contract  perfect  in  its  on  the  contract.     Blair  v,   Buttolph,  33 

formal  constituents,  upon  motives  differ-  N.  W.  Rep.  (Iowa)  349. 

ent  from  those  which   the  facts  would  1.  Martin  v,   Wharton,  38  Ala.  637: 

have  offered  if  known,,  the  contract  is  Beall  v.  McGehee,  57  Ala.  438;  Davis  r. 

never  more  than  voidable.  Stiff  v.  Heith,  Betz,  66  Ala.  206;    Starr  v.  Bennett,  5 

3  New  Eng.  Rep.  (Mass.)  374.  Hill  (N.  Y.),  303;    People  v.  San  Fran- 

Where  A  and  B  entered  into  an  ar-  cisco,   27    Cal.  655;    Insurance    Co.  v. 

rangement  to  organize  a  gas  company,  Brehm,  88  Ind.  578;  Fish  9.  Cleland,  33 

and  B  informed  A  that  it  was  necessary  111.  238;    Insurance  Co.  v.  Reed,  33  O. 

to  purchase  a  license  which  he  undertook  St.  283,  293;    Thompson  r.  Ins.  Co.,  75 

to  do  himself,  it  was  held  that  fraudulent  Me.  55 ;    Jaggar  v.  Winslow,  30  Minn, 

misrepresentations  made  by  B  to  A  as  to  263;    Upton ' z/.  Tribilcock,  91   U.  S.  45. 

the  price  he  had  paid  for  the  license  gave  50;  Rashall  v.  Ford,  2  Eq.  750;    Beattie 

A  a  right  to  rescind  the  contract,  and  v.  Lord  Ebury,  L.  R.  7  H.  L.  102,  130; 

sue  for  the  money  paid  with  interest.  Seeley  v.  Reed,  25  Fed.  Rep.  361. 

Hauk  V.   Brownell,  9  West.  Rep.  (111.)  This  does  not  apply  where  the  misstate- 

165;  s.  c,  II  N.  E.  Rep.  416.  ment  of  law  is   absolutely  fraudulent. 

A  person  who  has  been  induced  to  Townsend  v,  Cowles,  31  Ala.  428;  Berry 

enter  into  a  contract  of  partnership  by  v.   Whitney,   40    Mich.  65;    Stumpf   c. 

misrepresentations  not    such  as  would  Stumpf,   7    Mo.   App.    272;    Cooke    r. 

entitle  him  to  bring  an  action  of  deceit  Nathan,  16  Barb.  (N.  Y.)  342;  Moreland 

for  damages,  has  a  right,  on  the  contract  v,  Atchison,   19  Tex.  303;  Hirschfeld  r. 

being  rescinded  by  the  court,  to  be  in-  Lond.,  Br.  &  S.  C.  R.  Co.,  2  Q.  B.  D.  i; 

(leronified  against  the  debts  and  liabilities  West  Lond.  Com.  Bank  v.  Kitson,  13  Q. 

pf  the  partnership.    This  is  not  giving  B.  D.  363. 

damages,  but  is  the  proper  consequence  8.  Gage  v,  Lewis,  68  111.  604;  Perkins 
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such  as  to  induce  the  contract,^  and  that  it  is  made  as  part  of  the 
same  transaction.^  Such  a  contract,  however,  is  voidable  and  not 
void,'  and  cannot  be  rescinded  if  the  parties  cannot  be  put  in 
statu  quOj^  nor  after  third  persons  have  for  value  acquired  rights 

9.  Lougee,  6  Neb.  220;  Sawyer  V.  Prickett,     McCracken  v.  West,  17  Ohio,  16;  Wells 

ig  Wall.   (U.  S.)  146;   Fisher  v.  N.  Y.     v.  Cook,  16  Ohio  St.  67;  West.  BTc  of 

Com.  PL.  18  Wend.  (N.  Y.)  608;  Long    Scot.   v.  Addie.  L.  R.  i  Sc.  &  D.  145; 

V.    Woodman,   58    Me.   49;    Hazlett    v.     Way  v,   Hearn,    13  C.    B.   N.    S.    292; 

Burge,  22  Iowa,  535;  Burt  t^.  Bowles,  69     Barnett  v.  Bamett,  2  S.   E.  Rep.  (Va.) 

Ind.  i;  Vernon  v.  Keys,  12  East,  632;  4    733. 

Taunt.  488;  Ex  parte  Burrell,  i  Ch.  D. 

552.     See  also  Gordon   v.  Parmelee,  2 

Allen  (Mass.),  212;    Manning  v,  Albee, 

II  Allen  (Mass.),  520;  Tucker  v.  White, 

125  Mass.  344;  Sherwood  c.  Salmon,  2 

Day  (Conn.),  128;  Neidefer  v.  Chastain, 

71  Ind.  363;  Bishop  v.  Small.  63  Me.  12; 

Lyons  v.  Briggs,  22  A.  L.  Reg.  (R.  L) 

619;  Davis  V,  Meeker,  5  Johns.  (N.  Y.) 

354;  Chrysler  v.  Canaday,  90  N.  Y.  272; 

Shade  v.  Creviston,  93  Ind.  591;  Saunders 

^.   Hatterman,  2  (red.  L.  (N.  Car.)  32; 

Graham    v.   Pancoast,   30    Pa.   St.    89; 

Gordon  v,  Butler,  105  U.  S.  553. 

But  where  the  parties  have  not  equal 
means  of  knowledge,  or  efforts  are  made 
to  prevent  discovery  of  real  value,  mis- 
statements as  to  value  may  be  material. 
Allen  V,  Hart,  72  111.  104;  Griffin  v. 
Farrier,  32  Minn.  474;  Simar  z/.  Canaday, 
53  N.  Y.  298;  Bower  v,  Fenn,  90  Pa.  St. 
359;  Picard  v.  McCormick,  11  Mich.  68; 
McClellan  v,  Scott,  24  Wis.  81. 

1.  Bowman  v.  Carithers,  40  Ind.  90; 
Ely  V.  Stewart,  2  Md.  408;  Foy  v. 
Houghton,  83  N.  Car.  467;  Anderson  v. 
Burnett,  5  How.  (Miss.)  165;  Attwood  v. 


8.  Upton  V.  Englehart,  3  Dill.  (U.  S.) 
496;  Foreman  v,  Bigelow,  4  Cliff.  (U.S.) 
508;  Nealon  t/.  Henry,  131  Mass.  153; 
Whitcomb  v.  Denio,  52  Vt.  382;  Davis 
V.  Betz,  66  Ala.  206;  Baird  v.  Mayor,  96 
N.  Y.  597;  Oakes  v.  Turquand,  L.  R.  2 
H.  L.  346,  375-6. 

4.  Newbigging  v,  Adam,  34  Ch.  D. 
582;  s.  c,  55  L.  T.  N.  S.  794;  56  L.  J. 
R.  (Ch.)  275;  35  W.  R.  597;  Smith  v. 
Brittenham,  109  111.  540;  Stewart  v. 
Houst.  &  Tex.  Cen.  R.  Co.,  62  Tex.  246; 
Sharp  V.  Ponce,  76  Me.  350;  Vogel  v. 
Demorest,  97  Ind.  440;  Cahn  v,  Reid,  18 
Mo.  App.  115. 

To  entitle  a  party  to  rescind  a  contract 
on  the  ground  that  he  has  been  fraud- 
ulently betrayed  into  making  it  and  to 
part  with  his  property,  he  must  return  or 
offer  to  return  that  which  he  has  received 
and  place  the  other  party  in  the  same 
position,  as  nearly  as  may  be,  that  he  was 
in  before  the  contract  was  made.  Snow 
V.  Alley,  II  East.  Rep.  (Mass.)  750;  s.  c, 
II  N.  E.  Rep.  764;  Willingham  v.  Hoo- 
ven,  etc.,  &  Co.,  74  Ga.  233. 

A  party  who  has    been   fraudulently 


Small,  6  CI.  &  F.  444;  Smith  v.  Kay,  7  led  into  the  making  of  an  entire  contract 

H.  L.  Cas.  775-6.  must,  upon  discovering  the  fraud,  with 

And  mere  lack  of  proper  inquiry  is  no  reasonable  promptness  avoid  the  contract 

defence  where  one  party  has  relied  on  as  a  whole;  but  where  no  rights  have 

the  fraudulent  representations  or   con-  been  actually  surrendered  and  no  benefits 

cealment  by  the  other.     Cent.    R.  Co.  acquired  under  it,  no  formal  restoration 

Venez.   v,   Kisch,   L.    R.  2    H.    L.  99;  of  the  status  quo  is  necessary.     Higham 

David  V.  Park,  103  Mass.  501:  Mead  v,  v,  Harris,  108  Ind.  246. 
Bunn,  32  N.   Y.  275,  280;    Roberts    v.        Where  a  shareholder  in  a  company  has 

Plaisted,  63  Me.  335;    Upton  v.  Engle-  sold  some  of  the  shares  originally  uken 

hart,  3  Dill.  (U.  S.)  496,  501;   Eaton  v,  by  him,  he  is   not  thereby  deprived  of 

Winnie,' 20  Mich.  156;  Olson  v.  Orton,  his  right  to  have  the  contract  (which  is  a 

28  Minn.  36;  Carmichael  v,  Vandebur,  severable  one)  rescinded  as  to  the  re- 

50  Iowa,  651;  McKee  v.  Eaton,  26  Kan.  mainder   on   the  ground   of  fraudulent 

226:^  Bank  v.  Hunt,  76  Mo.  439;  Risch  misrepresentation  in  the  company's  pro- 

v.  Von  Lilienthal,  34  Wis.  250.  spectus,  provided  that  the  shares  sold 

But  the  party  claiming  relief  must  have  were  parted  with  before  the  fraud  was 
acted  on  the  statement  of  the  other,  and  discovered  by  the  shareholder.  Re  The 
not  on  his  own  judgment.  Hagee  v,  .  Mount  Morgan  (West)  Gold  Mine,  Limit- 
Grossman,  31  Ind.  223;  Hough  v.  Rich-  ed;  Ex  parte  ^csi,  56  L.  T.  N.  S.  622; 
ardson,  3  Story  (U.  S.),  659;  Slaughter's  s.  c,  2  Ry.  &  Corp.  L.  Journ.  131.  Com- 
Adm'r  v,  Gerson,  13  Wall.  (U.  S.)_379;  pare  Clarke  v,  Dickson,  27  L.  J.  Q.  B. 


Phipps  V.  Buckman,  30  Pa.  St.  401 ;  Tuck 
v.  Downing,  76  111.  71. 
2.  Fogg  V,  Pew,  10  Gray  (Mass.),  409; 


223;  West  Bk.  of  Sc.  v,  Addie,  L.  R.  i 
Sc.  &  D.  145;  Francis  v,  N.  Y.  &  Br.  El. 
R.  Co.,  17  Abb.  N.  Cas.  (N.  Y.)  i. 
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Ihereunder,^  and  the  rescission  must  take  place  within  a  reason- 
able time,^  notice  of  the  election  to  rescind  having  been  communi- 
cated to  the  other  party,  though  this  may  be  done  by  bringing 
suit  to  have  the  contract  set  aside.  Otherwise  the  right  of  rescis- 
sion will  be  considered  waived  by  acquiescence.'  (See  also  Fraud; 
Rescission.) 

When  the  other  parties  to  an  agree-  fraud  will  not  in  itself  prevent  a  rescis- 

ment  which  is  impeached  for  fraud  have  sion,  unless  the  greater  part  of  the  sub' 

put  themselves  in  the  position  in  which  ject-matter  thereof  has  been  disposed  af . 

they  find  themselves,  with  full  knowledge  Amer.  Wine  Co.  v.  Brasher,  4  McCrary 

that  the  plaintiff  claimed  the  agreement  to  C.  Ct.   247. 

be  void  and  fraudulent,  and  Uie  plaintiff  1.  Williamson  Zf.  Russell,  39  Conn.  406; 

has  acted  promptly,  the  rule  that  he  can-  Kern   v.  Thurber,   57  Ga.    172;  Mears 

not  have  relief  unless  he  can  restore  the  v.  Waples,   3   Houst  (Del.)  581 ;  s.    c, 

other  parties  to  the  same  position  which  4  Houst.  (Del.)  62;  Titcomb  v.  Wood, 

they  occupied  before   they  entered  into  38    Me.    561;    Railroad  Co.     v.    Kerr, 

the  agreement  does  not  apply.     Metrop.  49  111.  548;  Sinclair  v,   Healy,  40  Pa. 


El.  R.  Co.  V.  Manh.  El.  R.  Co.,  11  Daly 
(N.  v.),  373;  s.  c,  14  Abb.  N.  Cas.  (N. 
Y.)  103.  See  Hammond  v.  Pennock, 
61  N.  Y.  145;  Hopkins  v,  Shenader,  71 
111.  449;  Harper  v.  Ferry,  70  Ind.  264. 

Where  a  person  has  been  induced  to 
take  shares  m  a  company  by  misrepresen- 
tation contained  in  the  prospectus,  the 
mere  circumstance  that  the  company  is 
insolvent  at  the  time  when.be  takes  pro- 
ceedings to  rescind  his  contract  to  take 
shares  does  not,  in  the  absence  of  coun- 
tervailing equities,  deprive  him  of  his 
right  to  rescind.  Carling  v,  London  & 
Leeds  Bank,  56  L.  J.  R.  (Ch.)  321. 

An  executed  contract  for  the  sale  and 
delivery  of  certain  mills  then  in  opera- 
tion at  another  place,  with  all  the  fixtures 
and  appurtenances,  and  the  material  of 
the  building  where  they  then  were,  can- 


St.  417;  Padden  v,  Taylor,  44  N.  Y. 
371;  Hall  V.  Hinks,  21  Md.  406;  Lee  v. 
Portwood,  41  Miss.  109;  Singer  Mfg. 
Co.  V,  Sammons,  49  Wis.  316;  Amcu 
V,  Clondas,  4  Dana  (Ky.),  300;  Atten- 
borough  V,  St.  Kath.  Dock  Co.,  3  C.  P. 
D.  450;  White  V,  Garden,  10  C.  B.  919; 
Stevenson  v.  Newnham,  13  C.   B.  285. 

303. 

%,  Whether  a  person  acts  with  reason- 
able promptness  in  rescinding  a  contract 
induced  by  fraud  is  a  mixed  questioo  of 
law  and  fact,  proper  to  be  submitted  to 
a  jury.  Chamberlin  v.  Fuller,  9  Atl. 
Rep.  (Vt.)  832;  s.  c,  4  New  Eng.  Rep. 
614. 

A  vendor  must  exercise  his  right  of 
rescission  for  fraud  on  the  vendee's  part 
within  a  reasonable  time,  and  he  cannot 
affirm  in  part  and  rescind  in  part.     Lapp 


not  be  rescinded  on  the  ground  of  having    v.  Ryan,  23  Mo.  App.  436.     See   Baird 


been  induced  by  fraudulent  misrepresen- 
tations, as  the  parties  could  not  be  re- 
stored to  their  original  status.  Stanton 
V,  Hughes,  I  S.  E.  Rep.  (N.  Car.)  852. 

A  contract  can  only  be  avoided  for 
fraud  in  its  inception  by  rescinding  it 
in  totOf  and  by  restoring  the  benefits  al 


V.  Mayori,  96  N.  Y.  567,  598;  Wingate  v. 
King,  23  Me.  35;  Key  v,  Jennings,  66 
Mo.  356,  370;  Bradshaw  v.  Yates,  67 
Mo.  221;  Estes  V,  Reynolds,  75  Mo.  563: 
Campau  v.  Van  Dyke,  15  Mich.  371; 
Kribbs  V,  Downing,  25  Pa.  St.  399,  404; 
Davis  V,  Stuard,  99  Pa.   St.   295;    Wil- 


ready  received.     Barrie  v.  Earle,  3  New    loughby  v.  Moulton,  47  N.  H.  305;  WU- 


Eng.  Rep.  (Mass.)  114;  s.  c,  8  East. 
Rep.  6;  Merrill  v,  Wilson,  33  N.  W.  Rep. 
(Mich.)  716;  s.  c,  10  West.  Rep.  161. 

A  mere  fall  in  the  value  of  property 
will  not  interfere  with  the  right  of  rescis* 


liamson  v.  R.  Co.,  28  N.  J.  Eq.  277;  s.  c, 
29  N.  J.  Eq.  311;  Clough  v.  L  &  N.  W. 
R.  Co.,  L.  R.  7  Ex.  34. 

Where  an  applicant  for  a  benefit  cer- 
tificate has  misrepresented  his  true  age. 


sion,  it  being  in  the  same  condition  as  which  was  unknown  to  the  benefit  society, 

when  received.     Whitcomb  v.  Denio,  52  but   eighteen    months    are    allowed    to 

Vt.  382.     Compare  Waddell  v,  Blockey,  elapse  between  the  proof  of  death  show- 

4  Q.  B.  D.  678,  683.  ing  the  true  age  and  the  determination  of 

One  seeking  to  rescind  a  contract  for  a  suit  thereon  by  the  beneficiary,  without 

fraud  need  not  absolutely  tender  what  he  an  offer  on  the  part  of  the  society  to  re* 

has  received  if  he  gives  notice  of  his  in-  scind  the  contract,  or  refund  the  money 

tention  to  rescind,  and  continues  in  a  received  thereon,  it  will  be  estopped  from- 

situation  to  put  the  other  party  in  statu  setting  up  such  a  defence.    Gray  r.  Nat. 

quo.     That  the  contract  was  partly  exe-  Ben.  Ass'n,  11  N.  E.  Rep.  (Ind.)  477. 
cuted  at  the  time  of  the  discovery  of  the        8.  See  cases  cited  in  previous  note. 
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CONTRACT. 


Undue  Infli&nioe. 


101.  IQftake— Diire«h;-1Tndiie  Inflnenoe. — ^A  contract  may  also  be 
avoided  that  was  entered  into  through  a  fundamental  mistake,^ 
or  obtained  by  duress  or  undue  influence.*  Where  the  former  is 
of  a  kind  to  exclude  real  consent,  the  contract  is  absolutely  void ; 
otherwise  only  voidable.    (See  also  Mistake  and  Duress.) 


The  party  defrauded  by  misrepresenta- 
tions of  the  persotis  with  whom  he  deals, 
by  performing  his  part  of  the  contract, 
with  a  full  knowledge  of  the  fraud,  is 
deemed  to  have  ratified  it,  but  is  not 
always  barred  of  a  remedy  by  damages 
for  the  fraud.  Nauman  v,  Oberle,  8 
West.  Rep.  (Mo.)  253. 

1.  Crowe  V.  Lewin,  95  N.  Y.  423. 

While  equity  will  rescind  a  contract 
induced  by  fraudulent  representations 
concerning  a  material  matter,  it  will  not 
act  because  of  a  mistake  as  to  the  legal 
effect  of  known  facts,  and  particularly 
where  no  injury  can  follow  from  the  mis- 
take. Seeley  v.  Reed,  25  Fed.  Rep. 
361. 

In  general,  for  the  mistake  of  one 
party  only  to  an  instrument  relief  will 
not  be  afforded  in  equity,  as  by  reforma- 
tion, so  as  to  subject  the  other  party  to 
obligations  or  conditions  to  which  he 
never  assented,  but  relief  may  be  granted 
when  the  parties  can  be  placed  in  their 
former  position.  Benson  v,  Markoe,  33 
N.  W.  Rep.  (Minn.)  38. 

Money  voluntarily  paid  upon  a  claim 
<A  right,  with  full  knowledge  of  all  the 
facts,  cannot  be  recovered  back  merely 
because  the  party  at  the  time  of  pay- 
ment was  ignorant  of  or  mistook  the 
law  as  to  its  liability.  The  illegality  of 
the  demand  paid  constitutes  of  itself  no 
ground  for  relief,  but  there  must  be  in 
addition  some  compulsion  or  coercion 
attending  its  assertion,  which  controls 
the  conduct  of  the  party  making  the  pay- 
ment. Jefferson  Co.  v,  Hawkins,  2 
South.  Rep.  (Fla.)  362. 

In  Hooper  v.  Mayor  &  Corp.  of  Exeter, 
56  L.  J.  R,  (Q.  B  .D.)  457,  it  was  held 


that  harbor-dues  paid  for  exempted  ar- 
ticles, in  ignorance  of  the  exemption, 
could  be  recovered  back. 

The  conditions  in  a  contract  for  the 
sale  of  land  provided,  amongst  other 
things,  that  the  purchaser  should  pay  a 
deposit  on  the  purchase-money,  and  that 
if  he  should  fail  to  comply  with  the  condi- 
tions his  deposit-money  should  be  for^ 
feited  to  the  vendors,  who  should  be  at 
liberty  to  resell  the  property.  The  pur- 
chaser paid  the  deposit,  investigated  and 
accepted  the  title,  but  when  the  time 
came  for  completion,  being  unable  to 
find  the  balance  of  the  purchase-money, 
he  abandoned  the  contract.  The  vendors 
consequently  rescinded  the  contract  and 
forfeited  the  deposit.  Three  years  after 
the  purchaser  heard  that  on  a  resale  by 
the  vendors  under  the  same  conditions 
an  objection  had  been  taken  to  the  title, 
which  had  been  held  fatal,  and  thereupon  ' 
brought  an  action  to  recover  his  deposit, 
on  the  ground  that  there  had  been  a 
mutual  mistake  and  a  total  failure  of 
consideration.  Held,  that  he  was  not 
entitled  to  recover  his  deposit,  this  being 
not  only  an  earnest  and  security  for  the 
completion  of  the  purchase,  but  '*  some- 
thing which  creates  by  the  fear  of  its  for- 
feiture a  motive  in  the  pavor  to  perform 
the  rest  of  the  contract.  Soper  f.  Ar- 
nold, 35  Ch.  D.  384. 

8.  It  is  not  necessary  to  avoid  a  contract 
entered  into  through  fear,  that  the  fear 
should  be  such  that  a  person  of  ordinary 
courage  and  resolution  would  yield  to  it; ' 
but  if  either  party  is  mentally  incompetent 
to  resist  pressure  improperly  brought  to 
bear,  there  is  no  consent.  Scott  v, 
Sebright,  56  L.  J.  R.  (P.  D.)  ix. 
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Abortion,  229  n. 

Accessories,  conflict  of  laws,  537  n. 

Acknowledgment,  407  n. 

Act  of  God.     See  Cas,  20 

Actions,  "cash  payment,"  32 

Words  actionable,  163  n. 
Actual  change  of  possession,  90  n. 
Administrators,  conflict  of  laws,  589 
Admiralty,  conflict  of  laws,  526 
Admiralty  jurisdiction,  22 
Admissions.     See  Confessions. 
Adopted  children,  232  n. 
Adultery,  character,  113 

Complaint,  382  n. 

Confessions,  442 
Advertising  cards,  copyright,  140 
Agency,  charter-partv,  148 

Commercial  travellers,  315 

Commission  merchants,  317 

Confessions,  490 

Contracts,  862 
Aliens.     See  Citizenship,  242 

Contracts,  877  n. 
Ambassadors,  I.,  524;  III.,  274 

Cases  affecting,  22 

Conflict  of  laws,  510  n. 
Amendments  to  constitution.     See  Citl- 

Consdtutional  law,  671     [zenship,  249 
Animals.     See  Cattle,  43 

Chattels,  169  if. 
Annuities,  clear,  281 
Appeal,  constitutional  law,  682  n. 
Appraisement,  certificate  of,  59  n. 

Constitutional  law,  756  n. 
Arbitration,  "  two  disinterested  and  com- 
petent men,"  381  n. 

Contracts,  881 
Arithmetic,  239  n. 
Arms,  carrying  of,  16 
Assault,  special  cases,  23 

Character,  113 
Asses,  43  n. 

Assessments,  certiorari,  65  n. 
Assignment,  choses  in  action,  236 
Assignment  for  creditors,  conflict  of  laws, 
Assumpsit,  jurisdiction,  25  [571,  573 

Attachment,  goods  in  factor's  hands,  334 
Attorneys,  charge  at  law,  120 

Contempt  of  court,  779 

Library,  execution,  347  n. 
Auction,  catching  bargain,  42 

Bids,  illegal  contracts,  886  n. 

Contracts,  846 


Bail,  **  special  case,"  25 

Bank  notes  as  cash,  34 

Bankruptcy,  conflict  of  laws,  579,  6x3 

Constitutional  law,  670 
Banks.     See  Clearing-house,  282 
Bastards,  not  children,  230  n. 
Bastardy,  character,  114 
Beef  steer,  43  «. 
Bees,  169  n. 
Beeves,  43  ». 

Bill  of  sale.     See  Chattel  mortgage,  175 
Conditional  sales,  424  [320  et  seq. 

Bills  and  notes,  commission  merchants, 

Conflict  of  laws,  585 
Bill  of  attainder,  690  n. 
Bill  of  credit,  690  ». 
Bills  of  exchange,  591 
Bill  of  rights.  See  Constitutional  law,  67* 
Bounty  land,  **  claims,"  275 
Breach  of  promise,  character,  112  n. 
Broker's  compensation,  378  n, 
Buffalo,  43  n. 

Building,  commencement  of,  314 
Burden  of  proof,  catching  bargain,  38 
Checks,  216 

Community  property,  357  if. 
Concealed  weapons,  414  if. 
Confessions,  496 
Business,  agreement  not  to  carry  on,  18 
Carrying  on,  17 

Covenant  not  to  be  concerned  in,  419  n. 
Capital  cases,  28 
Cargo,  complete,  383 
Carriage,  19 

Carriers.    See  Charter-party,  143 
Carriers  of  live  stock,  i 
Actions  against  carriers,  itg 
Burden  of  proof,  i6g 
Evidence,  16^ 
Measure  of  damages,  ith 
Burden  of  proof,  itg 
Connecting  carriers,  16/* 
Contracts  limiting  liability,  10 
English  statutes  and  their  construc- 
tion, II 
United  States  generally,  13 
New  York,  15 

Notices  of  claim  for  damages,  15 
Drovers'  passes,  16 
Damages.  15 
Delays,  16^ 
Drovers'  passes,  16 
Duty  to  receive,  10 
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Cany. 


INDEX. 


\ 


Carriers  of  live  stock — Continued, 
Feed  and  water,  i6^ 
In  janes  arising  from  intrinsic  qual- 
ities of  stock,  8 
Liability,  contracts  limiting,  lo 
Liability  during  transit,  z6a 
Duty  to    furnish    safe   cars   and 

appliances,  i6a 
Loskding  and  unloading,  i6^ 
Duty  to  feed  and  water,  ltd 
Duty  to  care  for  live  stock  gener- 
ally, i6</ 
Liability  for  delay,  i6^ 
Loss  of  market,  16/ 
Liability,  notices  limiting,  10 
Liability  when  carrier's  negligence 
is  primary  cause  of  loss  or  injury,  9 
Loading  and  unloading^  ltd 
Loss  of  market,  16/ 
Notices  limiting  liability,  10 
Statutory  regulations    as    to  trans- 
portation, i^ 
Carry,  16 
Arms,  16  ». 
Away,  16  n. 
Off,  16  If. 
Out,  19  n. 
Carrying  on  hnslnetf^  17 

To  sell,  19  »• 
Cart,  19 

Taxed,  20  n. 
Cartmen,  XL,  78a 
Cartways,  ao  ». 
Cas,  so 
Case,  21 
Affecting  ambassadors,  aa 
Affecting  contrasted  with  "cause  af- 
fecting," 22 
Arising  in  a  justice's  court,  I.,  717  n. 
Arising  in  the  naval  forces,  2a 
Arising  under  a  treaty,  21  i». 
Arising  under  treaties,  L,  717  i>. 
At  law,  26 
Capital,  28 
Civil,  26 
Criminal,  28 
Facts  of  his,  29 
In  each,  29 

In  law  and  equity,  21 1». 
In,  of  death,  30  n. 
In  which  the  law  of  U.  S.  authorizes 

an  oath  to  be  administered,  2a 
Of  admiralty  and   maritime   jurisdlc- 

diction,  22 
Sit  in  any,  30  it. 
Special,  not  case  at  law,  25 
Stated,  29 
What  is  special,  23 
Cash,  31 

Bank  notes  as,  34 
Copper  cash,  35  n. 
Credit  in,  35  n. 
Estimated  cash  value,  34 


Cash — Gmtinnsd, 

For  cash,  35  n. 

Full  cash  value,  34 

In  cash,  35  n. 

Notes,  34 

Payment,  32 

Sale  for,  31  «. 

Terms  cash,  34 

Treasury  notes  not,  34 
Cashier,  11.,  118 

General  Agent,  I.,  349*. 

When  agent  for  third  penoo,  L*  34a 
Cast,  35 

Away,  35  «. 
Casting  vote,  35  if. 
Casual,  36 

Poor,  36  If. 
Casualties,  inevitable,  37  «• 

Of  war,  37  If. 

Unavoidable,  37  n. 
Casualty,  37 

Or  necessity,  37  ». 
Catalogue,  37 
Catching  t>argain,  37 

Acquiescence,  4a 

Adequacy,  40 

Ancestor,  knowledge  o(  4! 

Auction^  sale  by,  4a 

Burden  of  proof,  38 

Confirmation,  4a 

Definition,  37 

Equitable  doctrine,  38 

Exceptions,  41 

Expectant  heirs,  who  are,  40 

Improvements,  39  n. 

Limitations.  42  n. 

Specific  performance,  39  m* 

Sututes,  42 

Sub-purchaser,  39  n. 

Valuation,  40 
Catchings,  43 
Cattle.     See  Animals,  I.,  571 

Driving  or  conducting,  43  n. 

Fodder  for,  44  ». 

Guards,  43  if. 

Turned  loose,  43  n. 

Working,  44  if. 
Cause,  44 

Affecting  persons  who,  etc,  47  it. 

And  procure  to  be  administered,  48 1 

Any  other,  44  if. 

Any  party  to  a,  47  it. 

Civil,  47  II. 

Depending,  47  n. 

Due,  44  If. 

Final  disposition  of,  47  is. 

For,  44  If. 

Good,  45 

Good,  of  action,  47  n. 

Irresistible,  supei1iuiliail»  4$ 

Justifiable,  45 

Legal,  45 

Nature  and,  45 
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duttft  of  TnvA. 


Canse — Continued, 

Of  action,  46  n. 

Of  action  shall  have  arisen,  I.,  717  n. 

Of  action  shall  accrue  or  shall  have  ac- 
crued, I.,  142  «. 

Of  action  synonymous  with  claim,  375 

Of  complaint,  44  if. 

Of  removal,  44  n. 

Or  matter,  47  ». 

Other,  45 

Probable,  45 

Proximate,  45 

Reasonable,  45 

Remaining  untried,  47  «. 

Same,  46  ». 

Satisfactory,  46  i». 

This,  47  n. 

To  be  tAken,  47  n, 
-Caveat,  48 
•Cease,  48 

To  be  operated,  48  ». 

To  be  thereon,  48  i». 

To  inhabit,  48  n. 

To  reside,  48  n. 
Ceasing  to  reside,  48  m. 
Cede,  48 
Cedule,  48 
Celebrate,  48 

A  marriage,  49  n, 
-Celebrating  a  rite,  48  n, 
•Cellar,  49 

Burglary,  II.,  676  m. 
Cemeteries,  49-58.     See  also  Dead  Body. 

Actions  against  trespassers,  54 

Adverse  possession,  I.,  257  n, ;  III.,  51 

Assessment,  56  n. 

Attachment  for  debt,  58 

Burials,  II.,  698  n. 

Burial  rights,  50  et  seq. 

Dedication,  51 

Definition,  49 

£a6ements,  49 

Execution,  exemption  from,  58 

Monuments,  51 

Mortgages  void,  55 

JMuisances,  when,  55 

Removal  of  bodies,  50 

Right  of  burial,  50,  51 

Right  to  improve,  51 

Taxation,  exemption  from,  56 

Title  of  lot  owners,  49 

Trespassers,  53  [etc»  54 

When  equity  will  prevent  desecration. 
Certain,  58 

Rent,  58  n. 
Certainty,  58 

Moral,  58  ff. 
Certificate,  59 

Of  acknowledgment,  I.,  147  it  seq. 

Of  deposit,  II.,  32a 
Certiorari,  60-67 

Acts  not  judicial,  63  ». 

As  an  ancillary  process,  67 

Assessments,.  6$  n. 


Certiorari —  Continued. 
Assignment  of  error,  62  n. 
Bill  in  equity,  II.,  216 
By  what  courts  granted,  60 
Contested  elections,  66  n. 
Costs,  67 
Definition,  60 
££fect  of  issuing  writ,  66 
Elections,  66  ». 
General  principles  upon  which  granted 

or  refused,  62 
Habeas  corpus,  67 
Highways,  65  n. 

iudgment,  66 
urisdictional  fact  disputed,  62  n, 
ustices,  66  If.  * 
f  otion  to  quash  or  supersede,  65  n. 

Municipal  courts,  66  if. 

Notice,  65  If. 

Petitioner's  interest,  63  n. 

Return,  61 

Streets.  65  n. 

Substantia]  justice,  63  if. 

Taxes,  65  if. 

What  matters  reviewed,  62      .    [63  if. 

Writ  directed  to  one  having  record. 
Cestui  que  /n»j/,  adverse  possession,  I., 
Chain,  67  [240 

Chair,  67 
Chairman,  68 
Chambers,  68 
Champagne,  68 
Champerty  and  Maintenance,  68-88 

Advancing  costs,  79 

After  litigation  ended,  79 

Champerty  as  a  defence,  86 

Contingent  fees,  78 

Definition,  68 

Effect  of  maintenance,  85 

Existence  of  the  old  law  In  U.  S.,  73 

General  nature,  68 

Parol  evidence  to  show,  73 

Pretended  titles  and  things  in  litiga- 

Quantum  meruit,  86  [tion,  So 

Recognized  exceptions,  76 
Chance,  88 

By,  88  If. 

Game  of,  88  if. 
Chancellor,  89 
Change,  89 

Bill  or  ticket,  90  if. 

In  the  property,  its  use  or  occupation, 
89  If. 

Its  original  purpose,  89  ». 

Of  grade,  89  » . 

Of  moorings,  89  n. 

Of  possession,  89  ». 

Of  title,  89  If. 

The  form  or  ground  of  action,  89 1>, 
Change  of  venue,  90-108 

AfiSdavit,  104 

At  what  stage  of  proceedings,  104  n. 

Constitutional  law,  73a  n. 

Corporations,  loa 
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Change  of  veoue — Continued, 

County    to   which    cause    should 
moved,  90 

Definition,  90 

Disqualification  of  Judge,  93 

Effect  of  change,  105 

Impartial  trial,  96 

In^ts,  102 

Jurisdiction,  105 

Local  prejudice,  99 

Mandamus,  91 

Non-residence  of  parties,  100 

Review  by  court  of  appeal,  108 

When  may  be  had,  91 

When  motion  may  be  made,  I03 

Who  may  apply  for,  fox 

Witnesses,  95 
Changed,  89  ». 
Channel,  i(^ 
Chapel,  109 

Chapels,  private,  or  free,  109  ». 
Chapter,  109 

Headings,  109  n. 
Character,  110-118 

Adultery,  113 

Assault,  113 

Bastardy,  114 

Breach  of  promise,  112  if. 

Civil  proceedings,  112 

Criminal  proceedings,  iio 

Definition,  no 

Divorce,  113 

Embezzlement,  113 

Fiaod,  113 

How  proved,  114 

Libel  and  slander,  112  m.,  XI4  n. 

Malicious  prosecution,  Z13 

Malpractice,  113 

Negligence,  113 

Parties,  of,  112 

Seduction,  113 

Trespass,  113 

Witnesses,  of,  116 
Charcoal,  118 

Accession.  L,  58  ». 
Charge,  118 

And  accuse,  I  143  ». 

And  discharge,  119 

Attorney-at-law's,  120 

Declaration  of,  120 

Free  of,  120 

On  holding,  120 

Person  in,  121  n. 

Power  to,  119 

Priority  of,  120 

Registered,  120 

To  enter  heir.  120 

To  jury,  121  «, 
Chargeable,  122 

Actually,  122  if. 

Thereby,  122  «. 
Charged  with  capital  offence,  IL,  728 

With  crime,  121  «. 
Charges,  120 


Charging  order,  121  n. 
be        Part  of  a  bill,  119 

The  hundred,  121  n. 
Chariot,  122 
Charities— Charitable  Trusts,  122-13& 

Actions,  135 

Almsgiving,  127 

Animals,  protection  of,  127  if. 

Application  of  the  law,  123 

Corporation  may  hold  trust,  157  n^ 

Cy  Pres  doctrine,  133 

Definition,  122 

Education,  trusts  for,  128 

Friendly  societies,  127 

General  relief,  127 

Incidents  of  charitable  uses,  135 

Jurisdiction  over,  124  n. 

Liability  of  fund  for  torts,  138  it. 

Origin  of  the  law.  123 

Poor  rates,  128  n. 

Public  purposes,  131 

Purposes  of  charitable  gifts,  126 

Religious  purposes,  130 

Restraints  upon  donors,  137 
/  Soliciting,  I.,  495  n. 

Superstitious  uses,  130  it. 

Taxation,  138  n. 

Trustee,  who  may  be,  137  it. 

Trusts  for  poor,  127 

Trusts  not  charitable,  132 

Validity,  lex  hci^  126  n. 

Various  charitable  purposes,  321 
Chart,  138 

Copyright  in,  139 

Title  of,  140 
Charter,  141 

Acceptance,  141  ii.,  142 

Accepting  new,  from  another    State,, 

Conditions  precedent,  142  [143  n. 

Dissolution,  141  ».,  142 

Eminent  domain,  141  it. 

Expiration  of  separate  franchise,  142 

Fact  of  existence,  142 

Foreign  corporation,  143  it. 

General  statutes,  143  it. 

Prescription,  142 

Private  corporations,  141  m. 

Proof  of,  141  M.,  143  It. 

Repeal,  141  if. 
charter-party,  143-155 

About  to  sail,  I.,  34 

Agency,  148 

Assumpsit,  I.,  885 

Cesser  clause,  148 

Charter  to  government,  153 

Conditions  precedent,  151 

Construction  of  contract.  150 

Damages  for  breach  of  contract,  154 

Definition,  143 

Dissolution  of  contract,  154 

General  nature,  144 
n.         Implied  engagements,  149 

Jurisdiction,  155 

Obligations  of  parties,  152 
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Charter-party — Continued, 

Remedy,  155 

Special  terms  construed,  148 

Usage  and  custom,  150 

Usual  contents.  145 

Vessel  let  on  shares,  153 

Who  may  make,  143 
•     With  the  exception  of  the  cabin,  II.,  712 
Chase,  155 
Chaste,  156 

Chaste  Character,  abduction,  I.,  25  m. 
Chastity,  158 

Presumption  as  to,  156 
Chattels,  163-X75 

Absolute  possession,  168 

Accession,  title  by,  174 

Administration,  title  by,  174 

Animals,  169  n. 

Attachment,  title  by,  175 

Buildings  as  fixtures,  166 

Chattel  interests  in  remainder,  170 

Chattels  personal,  167 

Chattels  real,  164 

Chose  in  action,  170 

Contract,  title  by,  173 

Copyright,  title  by,  174 

Definition,  163 

lEasements,  170  m. 

Forfeiture,  171 

Gift,  title  by,  172 

Heirlooms,  16$ 

Ice,  166 

In  action,  170 

Insolvency,  title  by,  173 

Intellectual  labor,  title  by,  174 

Joint  tenancy,  168 

Judgment,  title  by,  171 

Marriage,  title  by,  171 

Movables,  163 

Occupancy,  171 

Oysters,  170  n. 

Partnership,  167 

Patent,  title  by,  174 

Pews,  165  If. 

Property  in,  168 

Qualified  property,  169 

Riparian  rights,  166 

Severalty,  169 

Stock  of  corporations,  166 

Succession,  title  by,  171 

Tenancy  in  common,  168 

Title  to,  171 

Torts,  171 

Trade- mark,  title  by,  174    ' 

Will,  title  by,  174 
Chattel  mortgages,  175-209 

Accession,  I.,  57  i>.,  58,  59  ».,  60  ».; 

Acknowledgment,  182  [|III.>  186, 

Acknowledgment     before     interested 
party,  182  n. 

Adjournment,  207  if. 

Affidavit,  182 

After  default,  189  i». 

Animals,  I.,  59  it. 


Chattel  mortgages — Continued. 
Application  of  proceeds,  208  n. 
Assignee  in  insolvency,  199  n. 
Assignment  of  mortgage,  209, 
Attempt  to  sell,  205  if. 
Bank  stock,  183  n. 
Book  accounts,  187  if. 
Caveat  emptor,  207  n. 
Change  of  possession,  195, 
Conditional  sales,  424 
Conflict  of  laws,  552 
Confusion  of  goods,    I.,   59  if.;    III... 
Contents,  179  [186  ». 

Contents  of  bill,  206  n. 
Corporations,  193  n. 
Creditors  at  large,  198  i>. 
Crops,  I.,  60  If.;  III.,  185 
Debts,  188 
Definition,  175 
Description  of  property,  180 
Discharge  of  mortgage,  201 
Doctrine  in  equity,  184  n. 
Estoppel,  178  II.  [178  n. 

Evidence  of  extraneous  circumstances,. 
Excessive  sales,  207  n. 
Execution,  179 
Execution  purchaser,  198  n. 
Executory  interests,  183  n. 
Expenses  of  sale,  208  i». 
Fixtures.  187  if. 
Foreclosure,  205 
Form,  179 
"Forthwith."  193 
Future  advances,  188  n. 
Goods  held  by  bailee,  184 
Heirs,  199  if. 

Invalid  at  common  law,  190  i». 
Joint  owners,  193  n. 
*'  Justly  due,"  188  n. 
Lex  loci,  179  If. 
Lex  situs  governs,  190  if. 
Lost  mortgage,  191  n. 
Measure  of  damages,  203  n. 
Money  debt  necessary,  176  if. 
Mortgage  changed  to  pledge,  177  i». 
Mortgage  void  only  in  part,  197  n. 
Mortgagee's  right  to  take   possession- 

on  default,  204 
Natural  produce,  184  if. 
Nature  of  mortgagor's  interest,  189 
Nature  of  mortgagee's  title,  200 
Officer  levying  attachment,  203  if. 
Parol  evidence,  177 
Partnership,  193  if. 
Partnership  debts,  188  if. 
Plants,  I.,  60  If . 
Pledge,  176 
Possession,  176  n. 
Present  and  future  debts,  188  if. 
Proceeds  of  sales  to  be  applied  om 

mortgage  debt,  198  if. 
Property  not  in  existence,  184  if. 
Public  or  private  sale,  207  if. 
Purchaser's  vendee,  199  n. 
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Chattel  mortgages— Off/i'iiafA/. 
Redemption,  200 
Refiling,  194,  195  «. 
Registration,  191  [192  n. 

Removal  of  mortgagor  to  another  town, 
Removal  to  another  county,  193  n. 
Renewal  notes,  188  if. 
Repairs,  186  n. 

Replevin  against  purchaser,  203  n. 
Rights  of  action  in  mortgagee,  202 
Rolling-stock,  183  n. 
Roman  law,  176  n. 
Sale  for  breach  of  condition,  206 
Sale  for  cash,  207  n. 
Sale  with  terms  of  defeasance,  177 
Sales  to  be  for  mortgagor's  own  bene- 
fit, 197  n. 
Schedule  or  inventory,  191  n. 
Seal,  179 

Second  mortgagees,  rights  of,  208 
Statement  of  consideration,  182  n. 
Stock  in  trade,  184  ».,  186 
Stock  of  .corporation,  179  n. 
Stock  of  goods,  184  n. 
Stock  of  goods,  mortgagee  an  agent  to 

sell,  I.,  340  ».,  contra^  346  f«. 
Storage  charges,  203  m. 
Symbolical  delivery,  196 
Taking  must  be  peaceable,  204  ». 
Time,  calculation  of,  193  n. 

Uncertainty,  179 

Undue  imposition,  proof  of,  178  it. 

Validity  as  against  third  persons,  198 

Validity,  by  what  law  governed,  190 

Verbal,  179 

Vessels,  191  n. 

Violation  of  statutes,  189  n. 

What  may  be  mortgaged,  183 

What  mortgage  covers  and  secures,  186 

Where  filed,  192  n. 

Who  may  mortgage.  182 

Widow,  199  If. 
Cheat,  209 

Check.     See  Cheat,  210 
Checks,  211-228 

Acceptance,  implied,  228 

Acceptance,  verbal,  220 

Actions,  check-holder's  right  to  sue,  226 

Alteration  of  signature,  225 

Amount,  212  if. 

Antedated,  218  [217 

Bona  fide  holder,  rights  without  notice, 

Burden  of  proof  as  to  injury  to  drawer. 

Certification  by  mistake,  221 

Certification,  verbal,  220 

Certification,  what  it  imports,  221 

Certified,  219 

Certifying,  I..  341  n. 

Conflict  of  laws,  591 

Damages  for  wrongful  dishonor,  225 

Date,  alteration  of,  225 

Delay  in  presentment  and  notice,  215 

Definition,  211  [collection,  216 

Drawee  bank  not    suitable  agent  for    Chose,  235 
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Checks —  Omtinued. 

Drawer,  certification  discharges,  220 
Drawer  may  extend  time  for  present- 
Forged,  222  [ment,  216 
Forged,  discovery  and  notice,  224 
Forged,  effect  of  paying  bona  fide  holder. 
Forged  indorsement,  225  if.        [222  n. 

.    Identification,  222  n,         [charges,  2i6 
lodorser,    unreasonable     delay    dis- 
Mail,  presentment  by,  216 
Memorandum,  219  if. 
Notice,  212 

Order  of  payment,  2x8  i>. 
Payment  by,  218  i*. 
Post  dated,  218 
Presentment,  212 
Raised,  225  if. 

Reasonable  time,  what  is,  2x3 
Time  for  presentment,  213 
Time  within  which  drawee  must  make 

payment  or  refuse.  217 
Unreasonable    delay    discbarges     in- 
Verbal  acceptance,  220       [dorser,  a  16 
Verbal  agreement  not  to  present,  a  16 
Withdrawal   of   deposit   before    bank 

[fails,  ax3  n. 


Chemist,  228 
Cherokee,  228 
Chevisance,  228 
Chicory,  228 
Chief,  229 
Child — Children,  229 

A  child's  part,  233 

Abuse  of,  I.,  49 

Accessory,  I.,  62  if.,  65  if. 

Adopted  children,  232  it. 

Assault  on,  I.,  783,  784  it.,  82a  n^ 

Bastards.  230  fi. 

Child  or  children,  233 

Citizenship,  242 

Comparative  negligence,  373 

Confessions,  489 

Defence  of,  assault,  I.,  799 

Definition,  417 

Eleven  children,  233 

Family  of  minor  children,  233 

Grandchildren,  231  n. 

Our  child  or  children,  233 

Poor  children,  229 

Pregnant  with  child,  233 

Seventh  or  younger  child,  233 

Step^:hildren,  232  n. 

Three  children,  233 

Younger  children,  234 
[216    Childish,  234 
China,  234 
Chinese,  I.,  457  if.;  III.,  234 

Citizenship,  242 

Constitutional  law,  69X  n. 
Chip,  234 
Chocolate,  234 
Choice,  234 
Choose,  234 

Equivalent  to  appoint,  I.,  63X  «• 
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Chose  in  i action— chattels,  170 
Chose  in  possession,  335 
Chose  local,  235 
Chose  transitory,  335 
Chosen  freeholders,  235 
Choses  in  action,  235 

Assignment,  236  ^ 

Basis  of  the  right,  235 

Contract  with  public  officials^  237  n. 

Definition,  235 

Expectancies,  237  n. 

Form  of  the  action,  236 

Future  earnings,  237  n. 

Liens,  237  n. 

Part  of  debt,  237  n.  [237  n, 

Trastee's   sale,  action   to  set   aside, 
Christian,  238 
Christian  name,  239 
Chuck-a-luck,  239 
Church,  a  public  buildlcg,  II.,  604  m. 

Arson,  I.,  763  n. 
Cider,  239 
Cipher,  239 
Circuit,  239 
Circular,  240 
Circular  notes,  240  if. 
Circulating  medium,  240  «• 
Circumstances,  240 
Citation,  240 
Cite,  241 
Citizenship,  242-256 

Birth,  acquired  by,  243  [344 

Children  born  out  of  U.  S.,  rights  of, 

Chinese,  343,  250 

Civil  rights  act,  249 
Se€  Constitutional  law. 

Expatriation,  256  [349 

Fourteenth  and  fifteenth  amendments, 

Indians,  245 

Interstate  commerce,  253  ».,  254  n. 

Marriage,  alien  women,  244 

Naturalization,  246 

Property  rights,  254 

Rigta  of  citizens  of  States  under  U. 
S.  constitution  in  other  States  than 
their  domicil,  252 

Rights  of  Sute  to  legislate,  350 

Slaves,  emancipated,  249 

Thirteenth  Amendment,  349 

Treaties,  350 

Voting,  353 
City,  256 
Civil,  256 
Civil  action,  257 
Civil  cases,  26 
Civil  Damage  Acts,  257-372 

Action,  what  bars,  270 

Action,  who  has  right  of,  269 

Agent,  liability  for,  258 

Constitutionality,  257 

Damages,  actual  and  exemplary,  267 

Dealer  liable  for  sales  by  agent  or  ser- 

Deaih,  265  [vant,  258 

Evidence,  371 


Civil  Damage  Acts — Continued, 

Injuries  for  which  damages  may  be 
claimed,  261 

Intoxication  produced  by  several  sell- 
ers, 258 

Liability  of  owner  of  premises,  260 

Married  women,  liability  of,  260  if. 

Mitigating  circumstances,  268 

Nursing,  compensation  for,  867 

Person,  injuries  to,  261  j 

Property,  injuries  to,  262  I 

Servant,  liability  for,  258  } 

Statutes,  257 

Support,  injury  to  means  of,  363 

Who  liable,  258 
Civil  Rights  Act.     See  Citizenship,  349;, 

Constitutional  law,  673 
Civiliter,  373 
Civiliter  mortuis,  273 
Civilization,  273 
Claim,  273 

Acts  of  Congress,  275 

Arbitration  of,  274 

Attachment  Act,  in,  276 

Bank  stock,  274 

Bounty  land,  275 

Cause  of  action,  synonymous  with,  37$ 

City  charter,  275 

Claiming  under,  276 

Claims  and  demands,  374 

Claims  and  effects,  374 

Constitutions,  in,  275 

Contract,  276 

Counter-claim,  274 

Demand,  synonymous  with,  37$ 

Indemnity  against,  374 

Land  and  land  titles,  376 

Lawful,  274 

Limitation  of,  275 

Notes,  inchides,  274 

Pleading,  in,  276 

Public  land,  276 

Tort,  276 

Under  whom  they  claim,  376  ! 

Claim  of  comisance,  277 
Claim  of  liberty,  277 
Claimant,  277 

Pension  acts,  277 

Pre-emptloner  not  a,  377 
Qandestine,  377 
Class,  378 
Clause,  278 
CUy,  279 

Clay  pits  and  mines,  279  is» 
Cleanse,  279 
Clear,  279 

Annuities,  281 

Contracts,  281 

Days,  283 

Deed,  280 

Fines,  281 

Of  all  incumbrances,  380 

Of  assessments,  380 

Of  charge,  380 
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Clear — Continued, 

Of  expense,  280 

Statute,  282 

Title,  280 

To  clear  land,  281 

To  clear  out  a  highway,  281 

Yearly  rent,  280 
Clearance,  282 
Clearing-house,  282 
Clearly  convinced,  279  ». 
Clearly  established,  279  if. 
Clerical  error,  286  m. 

Acknowledgment,  I.,  152 

Ambiguity,  I.,  543 

Amendment  of,  I.,  550 

Bail  bond,  II.,  21 

Bills  and  notes,  II.,  329 

Bonds,  II.,  461  If.,  462,  466,  4660. 
Clerk,  I.,  343  «•.  348 
•Close  the  bargain,  II.,  124  m. 
Clothes,  286 

Clubs,  amotion,  I.,  560  ».,  561  n* 
Coach,  287 
Coal,  287 

Mines,  288  n. 

Privileges,  287  if. 

Seams  of,  313  it. 

Wagon,  20  If. 

Workable  coal  seam,  388  n. 

Worked  out,  288  n. 
Coast,  288 

Atlantic,  288  n. 

Plying  coastwise,  288  n. 
Coasting  trade,  288  if. 
C.O.D.,  289 

Definition,  I.,  17 

Delivery  without  pajrment,  I.,  350  it. 
Code,  290 
Codicils,  291-305 

Confirmation  of  will  by,  30Z 

Construction  of  will  and,  292 

Definition,  291 

Destruction  of  will,  299 

Gift  of  residue,  298 

Power  of  sale,  299 


Coin,  309 

Coins,  gold,  silver,  and  copper,  310  if. 
•  Copper  cash,  310 

Instrument    adapted  to  coiniiig,  310 
If. 

Money,  to  coin,  309  if. 

To  pay  in  current  coin,  3x0  is. 
Coinage,  310 
Collar,  310 
Collateral,  310 

Ancestors,  310  n. 

Assurance,  3101*. 

Descent,  31011. 

Estoppel,  310  M. 

Facts,  310  If. 

Inheritance  tax,  3x0  n. 

Issue,  310  If. 

Kindred,  310  n. 

Limitation,  310  it. 

Promise,  311  it. 

Security,  311 11. 

Warranty,  311  n. 
Collatio  Bonorum,  3x1 
Collation,  311 
Collect,  312 
Collectible,  312 
Collection,  312 
Collections,  agent's,  I.,  355-360 

Banks,  II.,  iii 
Collector,  312 
Colliery,  313 
Collision,  bill  of  lading,  II.,  235 

Bottomry,  II.,  493 

Carriers  of  passengers,  II.,  764 
Collusion,  agent's  fraud,  I.,  423 
Color,  314 

Colored  person,  II.,  423 
Come,  314 

To  reside,  314 

To  settle,  314 
Comfort,  314 
Coming,  314 

To  market,  3x4  if. 
Commencement  of  a  building,  314 
Commercial  travellers,  315 


Presumptive    revocation    of,  by  de-    Commission  merchants,  317-346 


struction  of  will,  299 

Proof  of  execution,  304 

Republication  of  will  by,  30Z 

Revocation  of  will  by.  296         [300  it. 

Revocation  of  will  by  destruction  of. 

Unattested,  292  n. 

Undue  influence,  304 
Codification,  290 
Coffee-house,  305 
Coffer,  305 
Cognate,  306 
Cognizance,  306 
Cognizance  and  control,  306  is* 
Cognovit,  307 
Cohabit,  308 
Cohabit,  I.,  211  it. 
Cohabitation,  308 

Contracts,  828  it. 


Accounting,  332 

Actions,  342 

Attachment,  334 

Authority,  cannot  delegate,  331 

Average,  general,  319  it. 

Bankrupt  acts,  339 

Commissions.  339 

Common  carriers  may  be,  3x8 

Conversion,  333  it. 

Damages,  329 

Definition,  317 

/>^/rr<r<^2fnf  commissions,  340 

Diligence,  330 

Duties,  325 
Cannot  delegate  his  authority,  331 
May  protect  his  own  faateiests  after 

demand,  327 
Measure  of  damages,  329 
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Commission  merchants,  duties— G^iv/i/. 
Must  account,  332 
Must  act  in  good  faith,  330 
Must  obey  instructions,  325 
Must  use  reasonable  skill  and  dili- 
gence. 330 
Place  of  sale,  326    • 
Price,  327 
Ratification,  329 
Time  of  sale,  327 

Factor's  rights,  333 
Bankrupt  acts — fiduciary  debts,  339  ^ 
Commissions,  339 
Del  credere  commissions,  340 
Goods  must  be  in  factor's  posses- 
sion, 335 
How  lost,  337 
Lien,  333 

Lien  of  purchasing  factor,  335 
Lien  a  personal  privilege,  339 
Principal  debtor  or  surety,  340 
Principal's  personal  security,  338 
To  be  indemnified,  341 
Waiver,  337 

Fiduciary  debts,  339 

Foreign  principals,  343 

General  agent,  345 

Good  faith,  330 

Indemnification,  341 

Indorsement  of  bills,  333  n. 

Instructions,  325 

Insurance,  324 

Lien,  333 

May  protect  own  interests  after  de- 
mand. 327 

Notes  taken  by,  320  n. 

Personal  security  of  principal,  338 

Place  of  sale,  325 

Pledge,  cannot,  321 

Powers,  319 
Cannot  barter  or  pledge,  321 
Extent  defined  by  usage,  319 
Factors'  acts,  323 
How  conferred,  319 
May  sell  in  their  own  name,  320 
May  sell  on  credit,  320 
Power  to  insure,  324 

-    Power  to  warrant,  324 
Revocation  of  authority,  324 

Price,  327 

Principal  debtor  or  surety,  340 

Purchasing  factor,  lien  of,  335 

Ratification,  329 

Reasonable  skill,  330 

Relation  of  factor  to  third  parties,  342 
Factors  of  foreign  principals,  343 
May  sue  in  his  own  name,  342 

Revocation  of  authority,  324 

Rights  of  principals,  344. 
Factor  is  a  general  agent,  345 
Factor  of  several  principals,  345 
Principal  may  follow  his  goods  as 
long  as  they  can  be  distinguished. 

Sales  by,  320  [344 


Commission  merchants— G^n/tntf^t/. 
Several  principals,  345 
Statutes,  323 
Time  of  sale,  327 
Usage.  319 
Waiver,  337 

Warehouse  receipts,  320  «. 
Warranty,  324 
Common,  346 
Assurances,  347  n. 
Labor,  347  n,  ^ 

Law,  347 
Pleas,  347  n. 
Proceeding,  347  if. 
Purpose,  I.,  66 
School,  346  If. 
Sewer,  347  if. 
Tools,  347  If. 
Communicate,  349 

Communication,  349  * 

Community,  349 
Confidence  of,  349  if. 

Property,  350-365 

Burden  of  proof,  357  if. 

Conveyance  by  husband  to  wife,  356 

Creditors,  364 

Declarations  of  husband,  356 

Deeds,  recitals  in,  356 

Definition,  350 

Heirs.  363 

Intention  of  parties,  356 
•Liabilities  of  husband,  357 

Liabilities  of  survivor,  36X 

Liabilities  of  wife,  360 

Origin  and  history,  354 

Powers  of  husband,  357 

Powers  of  survivor,  361 

Powers  of  wife,  360 

Presumptions,  354 

Property  purchase  by  funds  of  hus« 
band,  but  in  name  of  wife,  356 

Rights  of  creditors,  364 

Rights  of  heirs,  363 

Rights  of  husband,  357 

Rights  of  survivor,  361 

Rights  of  wife,  360 

Separate  and  common  property  distin- 
guished, 351 

Sufficiency  of  proof,  375  if. 

What  is;  what  is  not,  350  if. 
Commutation,  365 
Compact,  365 
Company,  366 

Incorporated,  366  if. 

ioint  stock,  3616  if. 
fanufacturing,  366  if. 
Persons  composing  the,  366  n^ 
Said,  366  If. 
Ship's,  366  If. 
The,  366  If. 

Trading  or  other  public,  366  n. 
Transportation,  366  if. 
Turnpike,  366  n. 
Comparative  negligence,  367-375 
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Comparativenegligence — Coniinned. 

Carrier's.  II.,  749 

Children;  wbeo  not  applicable  to,  373 

Custom,  373 

Definition,  367 

Degrees  of  negligence,  368 

Failure  to  use  ordinary  care,  371 

Origin,  374  [cicot,  37a 

Preponderance  of  ne^^igence  insufli- 

Proximate,  372 

Special  rules,  373 

When  not  applicable  to  children,  373 

When  plaintiff  can  recover,  369 

When  plaintiff  cannot  recover,  370 

Where  it  prevails,  375 

Wilful  injury,  372 
Comparison  of  handwriting,  377 
Compelled,  377 
Compensation,  378 

Broker's,  378  n. 

Contracts,  379  , 

Delay,  380  n,  [profits,  380  n. 

Distinction  between  compensation  and 

Executor,  379 

Gnaidian.  379 

In  statute,  378  n. 

Just,  37« 

Officer's,  379 

Receiver's,  379 

Servant's.  379 
Competent.  380 

Authorities,  380  if. 

Clerk,  380  ff . 

Court,  380  If. 

Evidence,  380  n. 

Jurisdiction,  380  n. 

Oath  or  other  competent  proof,  381  n. 

Party,  381  «. 

Persons,  381  n. 

To  dispose  by  will,  381  n* 
Complain,  381. 
Complainant,  381 
Complaint,  381 

Adultery,  382  n. 

In  writing,  382  n. 

Neglect  to  make,  381  it. 

Of  suffering,  382  if. 

When  includes  indictment,  382  n. 
Complaints,  381  if. 
Complete,  382 

Cargo,  383  [382  n. 

Completely    issued    and    negotiated, 

House,  383 


In  statute,  382  i». 

Inventory,  383  [383    Condemnation,  420 

Machinery  to  be  furnished  complete,     Condition,  422 

Purchaser,  383 

Street  completed,  384 
Completed,  383-385 
Completion,  382 
Composition  with  creditors,  385-399. 

Agreement  held  not  a  bar,  388  n. 

Agreement  not  to  sue,  386  n,  [387 

Agreement  of  creditors  to  join  in  deed, 
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Composition  with  creditors — Cntiimmei^ 

Assignment  of  claim,  386  n. 

Authority  of  partner,  387 

With  a  portion  of  ^'editors,  389 

Counter-claim,  394 

Debtor  must  act  in  good  faith,  391 

Definition,  385 

Duty  of  debtor,  395 

Failure  to  obtain  assent  of  all  or  a  cer- 
tain portion  of  the  creditors,  390 

False  representations,  392 

Generally,  386 

How  effected,  387 

Liability  of  debtor,  395 

Liability  of  sureties,  390 

Mutuality,  386  n. 

New  promise,  399 

Secret  agreements,  396 

Securities  for  preference  void,  398 

Sureties;  retention  of,  395 

Variance,  396 

Waiver  6i  forfeiture,  396 

What  debts  included,  392 
Compounding  offences,  399 

Bills  and  notes,  II.,  366 

Definition,  399 

Felony,  399 

Illegal  contracts,  402 

Information  on  penal  statutes,  40a 

Misdemeanor,  400,  406 

Rewards,  406 
Compromise.     See  Accord  and  Satisinc- 

tion;  Composition  with  CreditofB. 
Compulsion,  407 
Computation  of  time,  L,  267  n. 
Compute,  407 
Conceal,  407 
Concealed  weapons,  40S-415;  also  L,  7x8» 

735  «. 
Burden  of  proof,  II.,  653  if. ;  III.,  4x4  is. 

Carried  about  the  person,  410 

Intent,  414 

Statutes,  408 

Statutory  exemptions,  41 X 

Traveller's,  411  n. 

What  is  concealment,  410 

What  weapons  included,  409 
Concealment,  II.,  75  it. 

Of  birth,  416-419 

Of  contemplated  felony,  I.,  67  is. 
Conception,  420 
Concern,  419 
Concerned,  419 
Concerns,  419 


Precedent,  423 
Subsequent,  423 

Conditional  contract,  433 

Conditional  sales,  424 
Acts  to  be  done  after  delivery,  4^  «. 
Chattel  mortgages,  when,  437  n. 
Condition  partly  performed,  428  m* 
Condition  precedent,  427,  499 
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Conditional  sales — Continutd. 

Conflict  of  laws,  436  n. 

Consignment  to  sell,  426 

Contract  of  **Sale  and  return/'  433 

Custom  of  trade,  435  n. 

Definition,  424 

Delivery,  429  «.  430,  431 

Disguised  as  leases,  426 

Distinction  between  absolute  and  c. 

Instalment  sales,  431        [sales,  434  if. 

Intent,  428  n.,  430  n. 

Laches,  effect  of  seller's,  436  m. 

Leases,  sales  called,  426,  437  n» 

Mortgage  by  vendee,  437  n. 

Partial  failure  of  delivery,  43X 

Payment  and  delivery  to  be  concur- 

Reasonable  time,  434  n.         [rent,  430 

Remedies  of  vendor,  434 

Requisites,  424 

Rights  of  conditional  vendee,  .430  ». 

Rights  of  mortgagee,  427  n. 

Right  of  repurchase,  426  f>. 

Rights  of  third  parties,  436 

Right  of  third  purchasers,  427 

Rights  of  vendor,  434 

"  Sale  and  return/'  433 

Sales  called  leases,  426,  437  n. 

Separation  when  necessary,  439  n. 

Substitution  of  goods,  425  n. 

Time  fixed  by  contract,  434  m. 

*'  To  arrive"  sales,  432 

Vendee's  risk,  433  n. 

Waiver,  429  «.,  432,  435 

Warranty,  effect  of,  425  n. 
Conduct,  438 

Conducting  actions  or  suits,  438  n. 
Coercion,  accomplice's,  I.,  62  if. 
Confectionery,  234  n. 
Confederacy,  438 
Confederate  money.     See  Money. 

Bills  and  notes,  II.,  366  ir.,  653  if. 
Confession  of  judgment.  Bills  and  notes, 
Confessions,  439-497  [IL,  341 

Admissibility,  ground  of,  440 

Admissible,  examples  of,  472 

Adultery,  442 

Agents,  490 

Arrest,  c.  made  under,  470 

Artifice  in  obtaining,  481 

Bill  in  equity,  II.,  212  n. 

Burden  of  proof,  496 

Children,  489 

Clergy,  to  the,  495 

Conversation  overheard,  447 

Copy  of,  furnishing,  497 

Corpus  delicti^  proof  of,  448 

Corroboration,  447 

Crime  charged,  must  be  of,  495 

Deception  in  obtaining,  481 

Definition,  439  * 

Degree  of  credit  to  be  given  to,  440 

Demeanor,  inferred  from,  492 

Duress,  469 

Effect,  445 
J^   3  C.  of  L  —60 


Confessions —  Continued. 

Evidence  only  against  party,  483 

Examination  under  oath,  488 

Extra-judicial,  445 

Free,  must  be,  449 

Inadmissible,  451,  464 

Inadmissible,  facts  ascertained  1>y,  481 

Inducement  by  accepting   as    state's 
evidence,  477 

Inducement  by  offer  of  pardon,  477 

Inducement  by  promise  of  immunity 
from  prosecution,  477 
-     Inducement  held  out  with  reference  to 
a  different  charge,  456 

Inducement  , person  in  authority,  456 

Inducement  relating  to  others,  456 

Inducement,  what  is,  452 

Inducement,  when  held  not  to  have 
ceased,  479 

Inducement,  when  held  to  have  ceased. 

Insincere,  442  [477 

Interpreter,  statement  by,  442 

Intoxication,  442 

Introducing,  mode  of,  495 

Judicial,  445 

Legal  proceedings,  489 

Matters  void  in  law  or  false  in    fact, 

Misnomer,  494  [492 

Mistake,  442 

Mobs,  470 

Nature  of,  445 

Pardon,  inducement  bv  offer  of,  477 

Person  in  authority,  inducement  by. 

Person  in  authority,  who  is,  459    [456 

Person  not  in  authority,  C.  to,  463 

Police,  C.  in  presence  of,  457 

Prosecutor,  admissions  by,  490 

Questioning,  484 

Silence,  492 

Sleep,  '443 

State's  evidence,  inducement,  477 

Stolen  property,   declarations  accom- 
panying delivery  of,  448 

Subsequent,  482 

Third  persons,  C.  by,  484 

Voluntary,  must  be,  449 

Whole  C.  must  be  taken,  491 

Writing,  taken  in,  496 

Confidence,  407 
Confidential  communication,  attorney's. 
Confinement,  497  [I.,  601 

Confirmation,  498 
Confiscation,  421 
Conflict  of  laws,  469-659 

Accesories,  537. 

Actions  against  administrators  and  ex- 
ecutors, 646,  649 

Actions  by  administrators,  589 

Actions,  jurisdiction  of,  519 

Actions,  life  insurance,  648 

Actions,  negligence  causing  death,  508 
If.,  521,  648 

Actions  on  foreign  statute,  522 

Actions  pending  in  foreign  state,  535 
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Conflict  of  laws — Continued. 
Administrators,  630,  644 
Administrators,  actions  by,  589 
Admiralty,  526 
Aliens,  343. 
Ambassador.  570  n. 
Army  and  navy,  foreign,  510  n. 
Arrest,  577 
Assignment    for   creditors,   571,   573, 

613  n. 
Assignment  of  choses  in  action,  571 
Attachment,  527 

Attainder,  disabilities  of,  516,  537 
Attempts  to  commit  crime,  538  n, 
Auiheniication  of  contracts,  558 
Autre  droit,  persons  acting,  644 
Bankrupt  and  insolvent  laws,  613 
Where  the  parties  are  all  subjects  of 
the  State  in  which  the  assign- 
ment is  made,  613 
Assignment  of  real  estate,  616 
Choses  in  action,  616 
Property  in  transitu  and  ships  at 
sea,  616 
Assignments  which   contravene  the 

law  of  the  situs^  616 
Conveyances  under  foreign  bankrupt 

and  insolvent  laws,  618 
Relation    of    foreign    bankrupt    to 

attaching  creditors,  618 
Collision  with  local  lien,  620 
Reciprocal  relation  of  creditors,  621 
General  rules  as  to  priorities,  621 
Questions  between   local  bankrupt- 
cies, 621 
Bankrupt's  prior  transactions,  621 
Effect  of    bankruptcy  upon   subse- 
quent execution,  622 
Effect  of  foreign  bankrupt  discharges, 
622 
Participation  in  bankrupt  proceed- 
ings. 623 
Power  of  States  to  pass  bankrupt 

laws,  623 
Foreign     discharge    no    defence 
against  creditor   not  domiciled 
in    country    granting    the    dis- 
charge, 623 
Contracts   made  and   to  be    per- 
formed in  State  of  discharge,  624 
Contracts   made  and   to  be    per- 
formed out  of    State    granting 
discharge,  624 
Discharge  in  one  Stale  no  bar  to 
an  action  on  a  contract  made  in 
another  State,  625 
Discharge  in  one  State  no  bar  to 

action  in  another,  625 
Discharge  no  bar  to  suit  by  cred- 
itor of  another  State  in  the  Fed- 
eral courts,  625 
Where  foreign  discharge  may  be 
pleaded,  626 


Conflict  of  laws,  bankrupt  and  insolvent 
laws — Continued. 
Effect  of  foreign  discharge  on  note 
indorsed  to  bona  fide  holder  be- 
fore maturity,  627 
Effect  of  foreign  discharge  of  per- 
son from  arrest,  627 
Rights  of  foreign  bankrupt  assignee 
to  sue,  627 
The  remedy  is  governed  by  the 

forum,  628 
Assignee  representative  of  assign- 
or, 628 
Suit  by  assignee  in  his  own  name, 

629 
Substitution  of  assignee,  629 
Suit  against  assignee  in  Federal 
courts,  629 
Federal  bankrupt  laws  and  discharge, 
629 
Bankruptcy,  506  n. 

Discharge,  579 
Bills  and  notes,  585 
Notes,  bonds,  etc.,  585 
Rights  of  original  panics*  585 
Liability  of  parties,  585 
Interest  and  usury,  586 
Demand,    protest,  notice   of  dis- 
honor and  days  of  grace,  587 
Indorsements,  587 
Assignment,  588 

Notes  executed  in  one  State,  and 
made    payable    or    indorsed  in 
another.  588 
Rights  of  action  against  maker  or 
acceptor,  588 
Suits  by  administrators  and  their 
^  assignees,  589 

Defences,  590 
Bill  of  exchange,  drafts,  checks,  etc.. 
Law  governing,  591  [591 

What  a  foreign  bill,  591 
Bills  drawn  in  one  State,  and  ac- 
cepted, indorsed,  or  discounted 
in  another,  591 
Acceptance,  592 
Transfer,  593 

Protest  and  notice  of  dishonor,  593 
Days  of  grace,  593 
Action  on,  594 

Action  by  indorsee,  594 
Interest,  595 
Damages,  595 
Defences.  596 
Checks,  596 

Letters  of  credit,  597  [6x3 

Collusion  in  divorce  proceedings, 
Fraud  in  procuring  divorce,  612 
Bills  of  exchange,  591 
Capacity  of  persons,  512 
Statutes  destroying,  515 
Statutes  protecting,  519 
To  take  real  estate,  566 
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Conflict  of  \2ivrs— Continued. 
Caste,  disabiliiics  of,  517 
Charitable  trusts,  642 
Charters,  foreign,  powers  under,  511 «. 
Chattel  mortgage,  552 
Checks,  591 

Choses  in  action,  assignment  of,  57X 
Civil  death,  disabilities  of,  516 
•    Co-conspirators,  537  n. 
Collusion  as  to  divorce,  612 
Comity  of  nations,  503 
Concurrent  jurisdiction,  525 
Conditional  sales,  436  n. 
Continuing  offences,  538 
'Contracts,  542 

Of  Ux  loci  contractus^  542 
What  deemed  the  place  of  con- 
tract, 546 
Interest,  549 
Contract  rate,  549  . 
Rate  after  maturity,  550 
Usury,  550 
Contracts  for  the  loan  of  money, 

550 
Contracts  for  insurance,  551 
Contracts    relating    to    personal 
property,  552 

Mortgage  of  a  vessel,  552 
Validity  of  contract  where  made, 

552 
Contracts  injurious  to  a  nation  or 

its  subjects,  555 
Contracts    founded    on    poUtical, 

etc.,  interpitude,  556 
•Contracts  in    fraud,  etc.,  of   the 
laws  of  another  country,  556 
Contracts  for  sale  of  intoxicat- 
ing liquors,  556 
Contracts  by  subjects  residing 
abroad,  558 
Contracts  which  are  immoral,  558 
•Contracts    opposed    to    national 

policy,  558 
Form,   proof,  and  authentication 

of  contracts,  558 
Nature,  obligation,  and  interpreta- 
tion of  contracts,  559 
Nature,  559 
Obligation,  559 
Interpretation,  559 
Rules  of  interpretation,  561 
Contracts  made  in  one   State  to 
be  performed  in  another,  561 
Xex  loci  rei  sitte,  563 
Real  property,  563 
Distinctive  features  of  real  prop- 
erty, 564 
Conveyances  of  real   property, 

565 
Nature  and  extent,  of  interest 

transferred,  566 
Capacity  to  take  real  estate,  566 
Real  estate;  acquired  by  opera- 
tion of  law,  566 


Conflict  of  laws,  contracts,   Ux  loci  ret 
sita —  Continued. 
'         Immovables  not  land,  567 

Incumbrances  of  real  property, 
Personal  property,  567  [567 

Sale  valid  according  to  lex  loci 
contractus^  but  invalid  accord- 
ing to  lex  loci  rei  sita,  569 
Assignment  of  choses  in  action, 

571 
Foreign  assignments  for  benefit 

of  creditors,  571 
Powers,  573 
Of  lex  domicilii f  573 
Capacity    to     contract;    personal 

status,  573 
Assignment  for  benefit  of  creditors, 

573 
Contract  by  master  of  a  vessel,  574 

Personal  property,  574 
Married  women,  575 
Of  the  lex  fori,  575 
General  rules,  575 
The  rule  as  to  remedies  upon  con- 
tracts, 576  [577 
As  to  arrest  on  foreign  contract. 
Form  of  judgments  and  executions, 

579 
Defences  arising  from  matters  ex 
post  facto  ^  579 
Counter-claim,  or  set«off,  579 
Discharge,  579 
Statute  of  limitations,  583 
Conveyances,  565 
Corporations,  505  ii.,  532 
Counter-claim,  579 
Courts,  decisions  of,  504  ».,  509 
Coverture,  518 
Creed,  disabilities  of,  517 
Crime  began  in  one  country  and  ter- 
minated in  another,  538 
Committed    in  one    country,  when 
punished  in  another,  537 
Criminal  laws  and  sentences,  territorial 

limitation  of,  536 
Decisions  judicial,  504  if.,  509  * 

Definition,  501 
Discharge,  579 
Divorce.  598,  601 
Domicil,  514,  573,  605,  607,  609,  610, 

635.  658 
Drafts,  591 

Estates  acquired  by  operation  of  law. 
Evidence.  539  et  seq,  [566 

Ex  post  facto,  579 
Expatriation,  513 
Extraterritorial  force  of  laws,  508 
Supremacy  of  States,  508 
Natural  allegiance,  511 
Laws  relating  to  the  status  and  ca- 
pacity of  persons,  512 
Rights  of  expatriation  and  natural- 
ization. 513 
Rights  to  regulate  property,  513 
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Conflict     of    La-T<;      extra-territorial — 
Continiiff^, 
Lex  loci  contractus,  513 
Municipal  la%vs,  514 
Supremacy  of  domicile,  514 
Statutes  destroying  capacity,  515 
Disabilities  of  slaves,  516 
Disabilities  of  civil  death,  516 
Disabilities  of  infamy  and  attain- 
der, 516 
Disabilities  of  creed  and  caste,  517 
Disabilities  of  infants,  517 
Disabilities  of  coverture,  518   [518 
Disabilities  of  idiocy  and  lunacy, 
Disabilities  of  spendthrifts,  518 
Statutes  protecting  capacity,  519 
Execution,  527,  579 
Executors,  630.  644 
Federal  courts,  525 
Foreign  assignment  for  creditors,  571 
Foreign  charters,  powers  under,  51  x 
Foreign  contracts,  506  n. 
Foreign  contracts,  nature,  obligation, 

and  interpretation,  559 
Foreign  country,  laws  of,  504  n. 
Foreign  judgments,  527 

Judgments  in  rem^  528 
udgments  in  personam^  530 
udgments  in  courts  of  sister  States, 

531 
Pendency  of  suit  in  foreign  State,  535 

Foreign  laws  must  be  plead,  539 

Foreign  laws,  rules  governing  recog- 
nition of,  507 

Foreign  revenue  laws,  508  n. 

Foreign  statutes,  508  n. 

Form  of  contracts,  558 

Garnishment  of  wages,  523,  529 

General  principles,  502 

Guardians,  foreign,  626 

Habeas  corpus,  525  i». 

Idiocy,  disabilities  of,  518 

Illegal  contracts.  556 

Immoral  contracts,  558 

bifamy,  disabilities  of,  516,  537 

Infants,  disabilities  of,  517 

Injurious  contracts,  555 

Insolvent  laws,  613 

Insolvents,  discharge  of,  506  it. 

Insurance,  551 

Interest,  549.  586,  595 

International  law,  501 

Interpretation    of    foreign    contracts. 

Interstate  law,  501  [559,  561 

Intoxicating  liquors,  556 

judgments,  579 

[udgments  in  courts  of  sister  State,  531 
[udgments  in  personam^  530 
[udgments  in  rem,  528 

jurisdiction,  domicil  gives,  605 

Jurisdiction  of  action,  519 
Want  of  jurisdiction,  519 
Suits     for     negligence     causing 
death,  521 


Conflict  of  laws  jurisdiction — Contintud. 
Suits  on  foreign  statute.  522 
Garnishment  of  wages,  523 
Conflict  of  jurisdiction,  524 
Concurrent  jurisdiction.  525 
Priorities,  levies,  and  attachments. 
Jurisdiction  of  nations,  502  [527 

Jurisdiction  to  try  offences.  S39 
Law  of  place,  542 
Letters  of  credit.  597 
Lex  domicilii,  573 
Lex  fori,  575 

Lex  fori,  proof  governed  by,  540 
Lex  loci  contractus,  513,  542 
Lex  loci  rei  sit«,  563 
Life  insurance,  actions  on,  648 
Loan  of  money,  550 
Lotteries,  509 
Lunacy,  disabilities  of,  518 
Lunatics,  639 
Marriage,  598 

Marriage    of    persons    divorced    for 
Married  women,  506  n,  [adultery,  599 
Married  women,  domicil,  575 
Master  of  vessel,  contract  by,  574 
Mortgage.  567 
Mortage  pf  vessel,  553 
Municipal  laws,  514 
National  policy,  contracts  opposed  to. 
Natural  allegiance,  511  [558 

Naturalization,  513 
Nature  of  foreign  contracts.  559 
Negligence  causing  death,  50^  it.,  521, 

648 
Obligation  of  foreign  contracts,  559 
Penal  laws  and  offences,  536 
Territorial  limitation  of  the  opera- 
tion of  criminal  laws  and  sen- 
tences, 536 
Attainder  and  infamy,  537 
When    crimes    committed    io    one 
country  will  be  punished  in  an> 
other,  537 
Continuing  offences,  538 
Jurisdiction  to  try  offences,  539 
Personal  property,   507  it.,  552,   567. 
Persons  acting  in  autre  droit,  644   [574 
Foreign  administrators  and  execu- 
tors, 644 
When  may  act,  6^44 
Title  of  administrators  and  execu- 
tors, 645 
Suits  by  and  agfdnst,  646 
When  may  maintain  actioo,  647 
Suit  by  assignee  of  admiots- 
trator.  647 
Suit  by  administrator  00  f  olicy 

on  his  decedent,  648 
Suits  by  foreign  administrator 
for  negligence  causing  death 
of  his  intestate,  648 
Suit  against  administrator.  649 
Suit    by  non-resident  widow 
for  allowance.  651 


948 


'Confliet  of  Lavi. 


INDEX, 


ConspirHf. 


Conflict  of  laws,  foreign — Continued. 

Primary  and  ancillary  administra- 
tions. 651 
Course  of  distribution  in  ancillary 

administrations,  653 
Property  in  transitu  and  ships  at 

sea,  654 
Conflict  between  primary  and  an- 
cillary administrations,  654 
Payment  of  debts  to  foreign  ad- 
ministrator, 655 
Foreign  guardians,  656 
How  constituted,  656 
How  administered,  657 
As  to  person  of  ward,  657    [658 
Power  over  domicile  of  ward, 
As  to  property  of  ward,  658 
Personal  property,  658 
Immovable  property,  658 
Lunatics,  659 
Place  of  contract,  546 
Pleadings  and  proofs,  539 

Foreign  laws,  etc.,  must  be  plead, 


Conflict  of  laws — Continued. 
Ward,  domicile  of,  658 
Ward,  person  of,  657 
Ward,  property  of,  658 
Wills  and  testaments,  630 
Personal  capacity,  630 
Of  movable  property,  630 
Of  immovable  property,  632 
Trusts  and  execution  of  powers, 633 
Execution  and  revocation  of  wills, 634 
Change  of  domicile,  635 
Subsequent  birth  of  a  child,  635 
Construction  of  wills,  635 

As  to  interpretation  of  words,  635 

Designatio  personarum,  637 
As  to  the  effect  of  particular  pro- 
visions, 637 
Adjudication       by       dopaiciliary 
courts,  '638 
Authentication  and  proof,  638 
Of  personal  property,  638 
Of  real  property,  639 
Confusion  of  debts,  660 


_ — -O — — T »      — —      S 1  — -— »    —  —  — 

Proof  governed  by  Ux  fori,  54o[539    Confusion  of  goods.     See  Accession,  I., 


Manner  of  proof,  541 
Pledge,  574 

Prisoners,  discharge  of,  525  n. 
Proof,  manner  of,  541 
Proof  of  contracts,  558 
Property,  right  to  regulate,  513 
Railroads,  actions  against,  505  n. 
Real  properly,  563 
Revenue  laws,  foreign,  508  n. 
Sale  valid  according  to  lex  loei  contrac' 

tus^  but  invalid  according  to  lex  loci 

rei  sita,  569 
Set-off,  579 
Shipping,  574 

Sister  State.  laws  of,  504  n. 
Slaves,  disabilities  of,  516 
Sovereign — subject,  510  n. 
Sovereignty  of  nations,  502 
Spendthrifts,  disabilities  of,  518 
Statute  of  limitations,  583 
Statutes,  construction  of,  504  n. 
Statutes,  foreign,  508  n. 
Statutes  giving  action  for  negligence 

resulting  in  death.  508  n. 
Stock,  transfer  of,  574 
Succession  and  distribution,  639 

Succession,  639 
Movable  property,  639 
Immovable  property,  640 
Capacity  to  take,  642 
Devises  to  corporations,  642 
Devises  for  charitable  purposes, 
642 


Congregation,  660  [50 

Congress,  member  exempt  from  arrest, 
Conjunct  capture,  II.,  730  «.         [I.,  727 
Consanguinity,  661 
Conscience,  661 
Conscious,  662 
Consent,  662 

Accessory,  665  n. 

Aider  and  abettor,  I.,  64 

Alteration  of  instruments,  I.,  503 

Assault,  I.,  784,  805 

Being  put  in  danger,  667 

Bodily  injury  short  of  maim,  666 

Breach  of  the  peace,  667 

Burglary,  II.,  671 

Death,  666 

Decoys,  665  n. 

Definition,  663 

Excuses  only  act  consented  to,  665  n. 

Fraud,  665  n. 

Inevitable  accident,  664  n. 

Insane  persons,  664  if. 

Intoxicated  persons,  665  if. 

Limits  of,  663 

Public  welfare,  665 

Right  to,  666 

Seduction,  156  n. 

Surgical  operation,  666 

Volenti  non  fit  injuria,  663 
Consequential  damages.     See  Damages; 

Eminent  domain,  667 
Consignation,  667 
Consigned,  667 


Capacity  of  aliens  to  inherit,  643    Consignor  and  consignee.    See  Carriers. 


Distribution,  643 
Transfer  of  property,  502,  507 
Trusts,  633 
Usury,  550,  586 

Validity  of  contract  where  made,  552 
Wages,  garnishment  of,  523,  529 


Consolidate,  668 
Cons#lidated  company,  668  n. 
Consolidation,  I.,  523  [VoL  IV. 

Conspiracy.     See  Criminal    conspiracy. 

Accomplices,  I.,  62  n,      ^ 

Bail,  II.,  36 
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Conspiracy —  Continutd, 

Burglary,  II.,  668 

Conflict  of  laws,  537 
Constitution,  669 

Constitutional  amendments,  citizenship, 
Constitutional  law,  670  [249 

Actions  in  rrm,  715  »■ 

Affidavit  of  defence,  724  n. 

Amendment  of  constitutions,  671 

Appeal,  legislature  cannot  grant,  682  m. 

Appointment  to  office,  686  n. 

Appraisement  laws,  756 

Arms,  right  to  bear,  726 

Army,  706  n. 

Assessments,  709  n. 

Bankruptcy,  704  n, 

Bible  in  schools,  725  n. 

Bill  of  attainder.  690  n. 

Bill  of  credit,  690  i». 

Bill  of  rights,  672  n. 

Books  and  papers,  seizure,  719  n. 

Business,  State  regulation,  727  n. 

Change  of  venue,  732  n. 

Charter,  forfeiture  of,  742  n. 

Chinese,  691  n. 

Cities,  classification,  696  n. 

Citizens  of  other  Slates,  rights  of,  708 

Citizenship,  708  /i.,  728  n. 

Civil  rights  act,  constitutionality, 728  n. 

Civil  rights  and  their  guarantees,  713 
"  Due  process  of  law,"  714 
Fourteenth    and    fifteenth     amend- 

iury  trial  (civil),  719        [ments,  726 
liberty  of  conscience,  724 
Right  to  bear  arms,  726 
Right  to  obtain  justice  without  pur- 
chase, 725 
Searches  and  seizures.  719 

Claims  against  government,  721  n. 

Class  legislation,  695 

Common  property  of  State,  709  n. 

Compacts  between  States.  690  n. 

Concealment  of  goods  held  in  viola- 
tion of  law,  719  n. 

Conditional  legislation,  test  of,  700  n. 

Conflict  to  be  avoided,  679  /i. 

Congress,  powers  of,  701      [cases,  729 

Constitutional  guaranties   in  criminal 
Cruel  and  unusual  punishments,  736 
Ex  post  facto  laws,  736 
>        Presentment  or  indictment,  729 
'        Right  to  be  present  at  trial,  735 
Trial  by  jury,  731 
Witnesses  and  evidence,  734 

Constitutional  rules  of  State  comity, 707 
Rights  of  citizens  of  other  States,  708 
Sister  State  judgments,  710 

Constitutions,  construction  and  inter- 
pretation, 678 

Construction  of  constitutions,  67*6 

Contempt  of  court,  721  «. 

Contested  elections,  721  n. 

Continuances,  732  m. 

Contracts,  741 


Constitutional  \2iV9^^C&ntintucl. 

Contracts  between  individuals,  legis- 
lative interference,  751 

Contracts,  discharge  of,  752  n. 

Contracts,  laws  affecting  construction 
of,  752  n.  [of,  741 

Contracts,  laws   impairing   obligation 

Contracts,    laws    impairing    validity, 
752  n.  [741 

Contracts  of  State  with  corporations. 

Contracts,  remedies  and  remedial  pro- 
cess, 753  .[lative,  748 

Contracts  with  private  persons,  legis- 

Convention  called  by  Congress,  672  n. 

Copyright.  705 

Corporate  powers,  742  n.  [741 

Corporations,  contracts  of  State  with. 

Corporations,  national,  706  n. 

Corporations  not  citizens,  728  n. 

Corporations,    power  of  majority  to 
accept  amendment,  744  n. 

Corporations,  remedies  against,  743  n. 

Corporations  subject  to  general  laws. 

Counterfeiting,  705  [743  «- 

County,  division  of.  699  n. 

County  seat,  location  of,  700  «. 

Coupons,  Virginia  cases,  749  n. 

Courts,  access  to.  709  n. 

Courts,  legislation  regulating,  693 

Courts,  State  and  Federal.  681  n. 

Criminal  cases,  constitutional  guaran- 
ties, 729 

Cruel  and  unusual  punishments,  736 

Curative  statutes,  715  ». 

Damages,  assessment  by  court,  723  if» 

Debates  of  convention,  680 

Debt,  creation  by  State.  691  n. 

Delegated  powers,  right  to  decide  ex- 
tent, 701  n. 

Delegation  of  powers,  698 

Departments  of  government,  separate 

Divorce,  761  [provinces  of,  681 

Divorce  against  non-resident,  715  n. 

Divorce  proceedings,  721  n. 

Documentary  evidence,  735  ». 

Dower,  721  n. 

Due  process  of  law,  714 

Dying  declarations,  735  n. 

Election,  contested,  721  n. 

Election,  corporate,  742  n. 

Election  of  legislative  members,  691 

Embargoes.  703 

Eminent  domain,  720  n.       pative,  684 

Encroachments   ol   judicial    on  legis- 

Encroach  ments  of  legislative  on  judi- 
cial, 681 

encroachments  on  execution,  685 

Equal  protection  of  law,  727  n. 

Escheat.  718  m. 

Establishment  of  constitutions,  671^ 

Estoppel     to    deny    constitutionality,. 

Evidence,  734  {bt^n^ 

Ex  post  facto  laws,  736 

Exclusive  privileges,  698 
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Constitutional  law — Continued. 

Executive  powers,  686 

Expediency,  679  n. 

Extradition,  707  n. 

Fees,  regulating.  696  «. 

Fifteenth  amendment,  726 

Fourteenth  amendment,  726 

Fourth  amendment,  719  ». 

Freedom  of  speech,  713  n. 

Fugitive,  who  is,  707  n. 

Grant,  when  revocable,  74211. 

Habeas  corpus,  708/*.,  714  ». 

Habeas  corpus^  suspension,  688  if. 

Highway,  private  bill,  697 

Immigration,  703 

Imports,  State  taxation,  704  n. 

Imprisonment  for  debt,  713  «. 

Indictment,  729 

Infamous  crime,  729  n. 

Injunctions,    legislature    cannot    dis* 

Insolvent  laws,  721  n,       [solve,  68311. 

Interpretation  of  constitutions,  678 

Interstate  commerce,  740  n. 

Interstate  travel,  709  w. 

Judges,  legislation  regulating,  693 

judgments,    legislature   cannot   open, 

'  udgments,  sister  State,  710       [683  «. 

]  udicial  power,  704  n, 

'  udiciary  to  determine  constitutionality 

jurisdiction^  715  «.        [of  statutes,  673 

]  urisdiction,  legislation  regulating,  693 

'  urors.  challenges,  731  n. 

Jury,  composition  of,  724/1. 

]  ury  of  vicinage,  732  n. 

Jury,  service  on,  727  n. 

]  ury  trial,  719 

'  ury,  trial  by,  731  [tracts,  741 

!  ^aws  impairing  the  obligation  of  con- 
Contracts  of  the  State  with  corpora- 
tions, 741  [persons,  748 
Legislative  contracts  with  private 
Legislative  interference  with  con- 
tracts between  individuals,  751 
Remedies  and  remedial  process,  753 

Legal  tender,  705 

Legislative  intent,  677  [689 

Legislative  power,  nature  and  limits. 

Liberty  of  conscience,  724 

Lis  pendens,  yii  n. 

Local  legislation,  695 

Local  option.  700  «. 

Lunacy,  inquisition  of,  721  n. 

Mandamus,  721  n. 

Mandamus  to  governor,  685  n, 
'  Military  order.  Jign. 

Ministerial  duties.  685  n. 

Miscegenation,  729 «.  ^ 

Money,  power  to  borrow,  705 

Municipal  aid  to  railroads,  700 /f. 

Municipal  corporations, legislative  con- 
trol, 692  [affecting,  696  If. 

Municipal    corporations,    local     laws 

Municipal  ordinances.  674  n. 

National  corporations,  706  n. 


Constitutional  law — Continued^ 

Naturalization,  705  [power,  689 

Nature   and  boundaries  of  legislative 

Delegation  of  powers,  698 

Legislation  regelating  courts,  judges^ 
and  jurisdiction,  693 

Legislative  control  of  municipal  cor- 
porations, 692  [695 

Local,  special,  and  class  legislation. 
Navigation,  702  n.  [682  n. 

New  trial,   legislature    cannot  grant. 
Non-suit.  723 
Non-user,  690/1. 

Oath  of  allegiance,  714  n.  [74r 

Obligation  of  contracts, laws  impairing. 
Officers,    appointment    and    removal, 
Officers,  protection  to,  67811.      [6861*. 
Offices,  constitutional.  75011. 
Ordinance  of  1787,  671  n. 
Pardon,  delivery  of,  687  n. 
Pardon,  effect  of,  687  n. 
Partition,  715  n. 
Passenger  traffic,  703 
Patents,  705 
Pensions,  706  n. 
Petition,  right  of,  713  n. 
Pilotage,  703 

Plea  to  the  record,  711  «.  [683  «, 

Pleading,    legislature    may     regulate, 
Police  power,  697  «.,  716,  747  «. 
Police  power,  justification  under,675«. 
Popular  meaning  preferred.  679  n. 
Power  of  the  judiciary  to  determine 
the'constitutionalityofstatuies,673 

Construction   and   interpretation  of 
constitutions,  678 
Powers,  necessary,  690  n. 
Presumption  from  lapse  of  time, 673  ». 
Prohibitions,  implied,  690  n. 
Protection  of  officers,  678  «. 
Public  schools.  725  «.,  728  n. 
Punishment,  cruel  and  unusual,  736 
Punishment  of  second  ofifences,  738  n. 
Purchased  territory,  706  «. 
Quartering  soldiers,  714  n.  f 

Quo  warranto,  721  «.,  730  «. 
Railroads,  698  n. 

Recommendation  to  mercy,  688  n. 
Reconstruction,  672  n. 
Referees.  722 

Regulation  of  commerce.  704  n. 
Removal  from  office.  686  n. 
Removal  of  causes,  704  n. 
Repealing  clause,  eflfect  of,  678  ». 
Requisitions,  707  n. 
Retroactive  laws,  757  [laws,  758 

The   invalid   classes  of    retroactive 

The  valid  classes  of  retroactive  laws. 
Return  of  bill,  687  n.  [760 

Revenue  laws.  698  n.   ,  ' 

Searches.  719 

Second  offences,  punishment,  738 
Seizures,  719  n,  [government,  681 

Separate  provinces  ol  departments  oi 
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Constitutional   law,   separate  provincet 
of  departments  of  government— 
Cimtinutd, 
Encroachments    of    legislative    on 

judicial,  68i 
Encroachments  of  judicial  on  legis- 
lative, 684 
Encroachments  on  executive  depart- 
ment. 6S? 

Sickness  of  p:i^   rvr.  735  ». 

Soldiers,  698  «.,  714  *». 

Special  legislation.  695 

Stare  decisis,  678  ». 

State  comity,  707 

Statutes,  curative,  715  if.,  760  n. 

Statutes,    determining  their    constitu- 
tionality. 673 

Statutes  held  not  local,  696  n. 

Statutes,  independent  provisions,  677 

Statutes,  legislative  intent,  677  [696  n. 

Statutes,  local  af\0  special  distinguished. 

Statutes,  local  and   temporary  distin- 
guished, 696  n. 

Statutes,  practice  in  testing  constitu- 
tionality, 673 

Statutes,  preamble,  673  n. 

Statute  with  single  object,  677 

Stockholders,  personal  liability,  743  n, 

Sufifrage,  right  of,  709  n. 

Summary  proceedings,  721  m. 

Supplementary  proceedings,  721  n. 

Sureties,  remedies  against,  721  n. 

Tax  deeds,  716  n. 

Taxation,  705 

Taxation,  exemption,  747  ».       [747  if. 

Taxation,  exemption  not  transferable, 

Taxation,  rule  of  construction,  746  »., 

747  «• 
Taxes,  collection  of,  720  n . 

Taxing  power,  limitations,  738 

Treaties,  688  n. 

Trial  by  jury,  731 

Trial,  place  of,  732  if. 

Tonnage  duties,  703 

Verdict,  directing  a,  723  n. 

Vessels,  registration  of,  702  if. 

Vested  rights,  what  are,  759 

Virginia  coupon  cases,  749  if. 

Vote  on  acceptance  of  charter,  699  n. 

Voting,  709  n. 

War,  power  to  declare.  706  if. 

Weights  and  measures,  705 

Whole  to  be  considered,  679  if. 

Witnesses,  734 
Construction  of  a  building,  II.,  603 
Constructive  trusts,  I.,  242 
Consular  courts,  768 
Consuls  and  ambassadors,  764 
Contagious  diseases.  I.,  7  «. 
Contained  in  a  barn,  II.,  127  u. 
Contemplation,  776 
Contempt,  777 

Abatement    does    not    discharge,    I.> 
13  «..  5 


Contempt — Continued, 

Any  person,  by,  785 

Attorneys,  782 

Cause  or  matter,  47  n. 

Clerks  of  court,  781 

Congress.  778 

Constitutional  law,  721  it. 

Contempt  of  court,  780  et  teq. 

Contempt  of  legislature,  777 

Definition,  777 

Disrespectful  lang^uage,  785  if. 

England,  in,  779 

Examiners  in  election  case,  787  if. 

Improper  practices,  787  if. 

Inferior  courts,  801 

Instances  of  what  are  not,  788 

Insulting  language  to  a  judge,  785  n. 

Interference  with  property  over  whidi 
the  court  has  supervision,  787  n. 

Jurymen,  782 

Justices  of  the  peace,  781 

Legislature,  of,  780 

Miscellaneous  matters,  802 

Municipal  legislatures,  780 

Officers  of  court,  781 

Parties  to  suit,  784 

Penalty  for,  795 

Power  of  court  to  punish,  799 

Proceedings  in,  790 

Publications,  7861*. 

Purging.  797 

Sheriffs,  781  if. 

Unfair  practices,  787  iv. 

Witnesses,  783 
Contention,  803 
Contents,  803 
Contest,  803 

Contested  elections,  803  if. 
Contiguous,  803 
Contingency,  804 
Continuances,  804 

Absence  of  counsel,  808 

Absence  of  papers.  815 

Absence  of  party,  811 

Absence  of  witnesses,  809 

Affidavit  for,  806 

Agreement  of  counsel,  815 

Application  for,  805 
Affidavit  for.  806 
Counter- affidavits,  807 
How  and  when  made,  805 

Avoiding  by  admission,  820 

Civil  cases,  805 

Constitutional  law,  732  if. . 

Counter-affidavit,  804 

Criminal  cases,  805 

Death,  810,  811 

Definition,  804 

Depositions,  to  await,  815 

Determination  of  other  proceecUogs,8l6 

Diligence,  requisite,  819 

Discretion  of  court,  review  of.  818 

Evidence,  newly  discovered,  814 

Evidence,  time  to  procure,  814 


952 


ContraeU. 


INDEX, 


Contraeti. 


Continuances — Contintud, 
Grounds  for,  808 
Absence  of  counsel,  808 
Absence  of  parly,  811 
Absence  of  witness,  809 
Agreement  of  counsel,  815 
Amendment  of  pleadings,  816 
Inability  to  understand    nature    of 

oath,  817 
Loss  or  absence  of  papers,  815 
Mistake,  817 

Nearness  to  time  of  crime,  813 
Newly-discovered  evidence,  814 
Popular  excitement,  S12 
Public  holiday,  813 
Surprise,  813 
To  await  depositions,  815 
To  await  termination  of  other  pro- 
ceedings, 816 
To  enable  party  to  procure  deposi- 
Holidays,  813  [tions,  814 

Loss  of  papers,  815 
Mistake,  817 

Nearness  to  time  of  crime,  813 
New  counsel,  809  n. 
Newly-discovered  evidence,  814 
Oath,  inability   of  witness  to  under- 
stand nature  of.  817  [816 
Pleadings,  alteration  or  amendment  of, 
Popular  excitement,  812 
Statutes,  804 
Surprise.  813 
Contracts,  823-933 

Abbreviations,  I.,  16-18 
"About"  in  quantity,  I.,  33 
Acceptance,  by  conduct,  858 
Acceptance,  communication  of,  856 
Admiralty  jurisdiction,  I.,  197-199 
Agency,  829.  862 
Agent,  dealings  against  duty,  871 
Agent's  power  to  perform,  I.,  367 
Agreement,  acceptance,  842 
Agreement,  conditions  of  proposal,  846 
Agreement  contrary  to  law,  869 
Agreement,  discharge  by,  889 
Agreement,  form  of  new,  892 
Agreement,  new  and  inconsistent  one, 
Agreement,  offers  of  reward,  846 
Agreement,  proposal,  842  [891 

Agreements,  express  and  implied,  842 
Agreements,  proposal  to  unascertained 

person,  846 
Agreements,  unlawful,  860 
Agreement  to  draw  formal  writing,852 
Agreement,  what  constitutes,  842 
Aliens.  877  «.  [928 

Alteration  of  instruments,  I.,  497;  IIL, 
Ambiguity  in,  L,  541 
Arbitration,  881 
Assignees,  863 

Auctions,  bidding  at,  846,  886  «. 
Bankruptcy,  discharge  by,  929 
Bids  for  public  work,  886  ». 
Boycotts,  886  n. 


Contracts —  Continued. 
Breach  of,  903 
Bribery,  877 
Capacity  of  parties,  862 
Capacity  of  parties,  personal,  902 
Change  in  law,  effect  of,  898 
Classification  of  common  law,  825 
*•  Cleared,"  281 

Cohabitation  as  a  consideration,  828  ». 
"Compelled."  377  «. 
"  Complete,"  "  Completed,"  383 
Compromise,  831,  837 
Conditions,  909 

Conduct,  promise  implied  from,  860 
Conduct,  proposal  or  acceptance  by. 
Conflict  of  laws,  542  [858 

Consideration,  831 

Contracts  under  seal,  827 

Simple  contracts,  830 
Constitutional  law,  670 
Construction,  867 
Contracts  of  record,  830 
Corporations,  862 
Creditors,  fraud  on,  870 
Criminal  prosecution,  stifling  of,  879 
Custody  of  children,  882 
Death  revokes  proposal,  851 
Deed,  826 
Deed  cannot  be  varied  or  discharged 

by  parol,  829 
Deed,  ordinary  rules  of  proposal  and 

acceptance  do  not  apply  to,  859 
Definition,  IL,  124  n. 
Destruction  of  subject-matter,  90Z 
Discharge,  889 
Drunkards,  862 
Duress,  discharge  for,  933 
Duty  imposed  by  law,  901 
Entire  contracts,  916 
Estoppel,  828 

Executory,  L,  229;  III.,  825,  846  n. 
Executory,  express  rescission,  889 
Express  agreements.  842 
Forbearance,  831,  836 
Formal,  825 
Fraud  on  creditors,  870 
Fraud  on  marital  rights,  872 
Good-will,  sale  of,  18 
Grant,  825 

Illegal  contracts,  873  et  seq. 
Illegality,  general  rules,  886 
Illicit  cohabitation,  874 
Immoral  consideration,  874 
Implied  agreements,  842 
Implied  promises,  860 
Impossibility  of  performance,  897 
Infants,  862 
Informal,  825 

Injury  to  third  persons,  870 
Law  of  place,  856 
Letter,  acceptance  by,  856 
Letter  of  credit,  846 
Limitation  of  actions,  829 
Lunatics,  862 
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Mail,  acceptance  by.  856 

Marital  rights,  fraud  on,  872 

Marriage,  discharge  by,  928 

Marriage,  restraint  of,  8S2 

Marriages,  prohibited,  872 

Married  women,  862 

Master  and  servant,  894 

Merger,  829 

Misrepresentation,  rescission  for,  939 

Mistake,  discharge  for,  933 

Moral  obligation,  838 

Non-performance,  908 

Operation  of  law,  discharge  by,  928 

Option  to  discharge,  894 

Parent  and  child,  no  promise  implied 
between,  860 

Partial  performance,  920 

Parties,  change  of,  892 

Past  consideration,  838 

Performance,  discharge  by,  895 

Persons  affected  by  contract,  863 

Prohibited  marriages,  872 

Promises,  implied,  860 

Proposal,  acceptance  of,  852 

Proposal  by  conduct,  858 

Proposal,  revocation,  850 

Public  policy,  S75 

Restraint  of  trade,  827  ».,  882 

Restrictions  against  carrying  on  busi- 
'    Revenue  laws,  877  n.        '       [ness,  18 

Revocation  of  proposal,  850 

Reward,  offers  of,  835  «.,  846 

Sale  of  land,  agency,  I.,  338,  343  n. 

Sale  of  offices,  877 

Seal,  under,  825,  827,  829 

Severable,  925 

Simple  contracts,  830,  841 

Statute,  contrary  to,  872 

Stock  gambling,  873  n. 

Subsequent  promise,  838 

Substantial  performance,  923 

Telegraph,  acceptance  by,  856 

Tender,  discharge  by,  896 

Third  persons,  863 

Third  persons,  injury  to,  870 

Trades  union,  886  n. 

Undue  influence,  discharge  for,  933 

Unlawful  agreements,  869 

Wagering  contracts,  873 

Work  done  at  request,  860 
Conveyances,  conflict  of  laws,  565 
Copper  cash,  35  n. 
Copyright,  advertising  cards,  140 

Charts.  139 

Constitutional  law,  705 
Corporations.     See  Constitutional  law. 

Contracts,  862 

Dissolution,  reasonable  cause,  45 
Corpus  delicti,  confessions,  448 
Costs,  certiorari,  67 

Champerty  and  maintenance,  79 
Counterfeiting,  constitutional  law,  705 
Counties,  constitutional  law,  699  ». 


Courts.     Sec  Constitutional  Law. 

Courts,  consular,  766 

Coverture,  conflict  of  laws.  51& 

Credit  in  cash,  35  n. 

Criminal  cases,  28 

Crops,  chattel  mortgage,  185 

Curative  statutes.  See  Constitutional  law. 

Damages,  checks,  wrongful  dishonor,  22$ 

Dead  body,  clothes,  286  n. 

Death,  in  case  of,  30  n. 

Debts  and  charges,  120 

Decoys,  I.,  65;  II.,  671 

Deeds.     See  Contracts. 

Demand,  claim  synonymous  with,  275 

Devise.     See  Child,  229 

Divorce,  character,  113 

Conflict  of  laws,  598,  601 

Constitutional  law,  721  n, 
Dogs.  43  ».,  169  n.  [514,  605 

Domicile,   conflict   of   laws,  499  et  seq.\ 
Dower,  constitutional  law,  721  n. 
Drafts,  conflict  of  laws,  591 
Drummers,  315 
Drunkards,  contracts,  862 
Duress,  confessions,  469 
Dying  declarations,   constitutional   law. 
Easements,  170  «.  [735  n. 

Cemeteries,  49 
Eating  house,  305  n. 
Ejectment,  coal  mine,  314  n. 
Elections,  certiorari,  66  n. 

Contested,  800  n. 
Embezzlement,- character,  113  [law. 

Eminent    Domain.      See    Constitutional 
Escheat,  constitutional  law,  718  n. 
Exchange,  90 
Executions,  conflict  of  laws,  579 

Library  of  attorney,  347  if.     [tion,  379 
Executors  and  administrators,  compensa- 
Extradition.  constitutional  law,  707  ». 
Factors.  317 
False  news,  210 
False  tokens,  210 
Fines,  ** clear,"  281 
Fisheries,  166 
Fixtures,  166 
Fodder  for  cattle,  44 
Fornication.  161 
Fraud.     See  Cheat,  209 

Catching  bargain,  37 

Character,  113 

Consent,  665  n. 
Free  of  charge,  120 
Game  of  chance,  88  n. 
Gaming  contracts,  873 

Game  of  chance,  88  n. 
Geldings.  43  n. 
General  average,  319 
Gift,  chattels,  172 
Good-will,  sale  of,  18 
Grandchildren  not  children,  231  M. 
Grant  a  contract^  825  n. 

Circumstances  raising  presumption  of, 
240  ». 
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Guardian,  compensation,  379 

Conflicts  of  law,  656 
Habeas  corpus,  certiorari,  67 

Conflict  of  laws,  525  n. 

Constitutional  law,  670 
Heirlooms,  chattels,  165 
Highways,  cattle  in,  43  n. 

Certiorari,  65  «. 

Change  of  grade,  89  n. 
Hogs,  43  «. 

Holidays,  continuances,  813  [37  n. 

Homestead,    "casualty    or    necessity," 
Homicide.     See  Chastity,  158 

Character,  iii,  112 
Horses,  43  n. 
Husband    and    wife.     See    Community 

property,  350 
Ice,  166 

Immigration,  constitutional  law,  703 
Imports.     See  Constitutional  law. 
Imprisonment    for    debt,   constitutional 

law,  713  n. 
In  cash,  35  «. 

Indians.     See  Citizenship,  245 
Inevitable  casualties,  37  ». 
Infamous  crime,  constitutionallaw,  729  ». 
Infancy,  conflict  of  laws,  517 

Contracts,  862 
Injunctions,  47  n. 

Constitutional  law,  683  n. 
Inn,  coffee-house  not,  305  n. 

Eating-house  not,  305  n. 
Insane,  conflict  of  laws,  518 

Consent,  664  «. 
Insolvency,  conflict  of  laws,  613 
Insolvency,  contemplation  of,  776  «. 
Insolvent  circumstances,  240  n. 
Insurance  "Atlantic  coast,"  288  ». 

Change  in  the  property,  its  use  or  oc- 
cupation, 89  ft. 

Change  of  possession,  89  ». 

Change  of  title,  89  n. 

Conflict  of  laws,  551 

Consignee,  668  n. 

"Contiguous,"  800 
Interest,  conflict  of  laws,  549,  586,  595 
International  law,  conflict  of  laws,  501 
Interstate  commerce,  253  «.,  354  «. 

Constitutional  law,  670 
Interstate  law,  conflict  of  laws,  501 
Intoxicating  liquors,  champagne,  68 

Conflict  of  laws,  556 
Intoxication,  confessions,  442 

Consent,  665  n. 
Inventory,  complete,  383 
Joint  tenancy.  168 
Judicial  cognizance,  306  n. 
Jury.     See  Constitutional  law. 

Charge,  121 «. 
Kerosene,  287  «. 
Larceny,  wife's  clothes,  286  n. 
Lease,  "  certain,"  58  «. . 
Legal  tender,  constitutional  law,  705 
Legislature.     See  Constitutional  law. 


Letters,  contracts,  856 

Letters  of  credit,  conflict  of  laws,  597 

Contracts,  846 
Libel,  407  n. 

Character,  112  «. 

Chastity,  162 

Class,  278  n. 
Library  of  attorney,  exemptions,  347  n. 
Lien,  coffee-house  keeper's,  305  n. 

Commission  merchants,  333 
Life  insurance,  casualties  of  war,  37  n. 
Lis  pendens t  constitutional  law,  711  n. 
Lotteries,  conflict  of  laws,  509 
Lunacy.     See  Constitutional  law. 
Lunatics,  contracts,  862 
Malicious  prosecution,  character,  113 
Malpractice,  character,  113 
Mandamus,  change  of  venue,  91 

Civil  cause  not  a,  47  n. 

Constitution  law,  685  ».,  721  n. 
Map.    See  Chart,  138 
Mares,  43  n. 

Marriage,  conflict  of  laws,  598  [575 

Married  women,  conflict  of  laws,  506  «., 
Master  and  servant,  illegal  contracts. 
Masturbation,  163  n.  [876  n. 

Miscegenation,  constitutional  law,  729  ».. 
Misnomer,  confessions,  494 
Mistake,  confessions,  442 

Continuances,  817 
Mobs,  47  //. 

Confessions,  470 
Monkeys,  169  n. 
Mortgages,  "clandestine,"  277 

Foreclosing,  special  cases,  23  n. 
Municipal  aid  bonds,  constitutional  law. 
Naturalization,  citizenship,  246      [700  n. 

Conflict  of  laws,  513 

Constitutional  law,  705 
Naval  forces,  cases  arising  in,  22 
Navigable  streams,  "cleanse,"  279  n. 
Navigation,  constitutional  law,  702  n. 
Negligence,  character,  113 

Conflict  of  laws,  508  ».,  521 
New  trial,  constitutional  law,  682  n. 
Notice,  certiorari^  65  n. 

Forged  check,  224 
Oath,  22 
Officers,  compensation.  379 

Constitutional  law,  670 
Official  bonds,  class,  278 
Oxen,  43  n. 
Oysters,  170  n. 

Pardon,  constitutional  law,  687  if. 
Parent  and  child,  contracts,  860 
Parrots,  169  n. 

Partition,  "special  cases,"  25 
Partnership,  composition  with  creditors^ 

Real  estate.  167  «.  [387- 

Patent  fuel.  287  «. 
Patents,  48 

Constitutional  law,  705 
Pensions,  "  claimant,"  277 

Constitutional  law,  706  n. 
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Perjury.  "  certificates,    59  «. 

Persooal  property.     Ste  Chattels,  163 

Pews,  165  n. 

Pigs,  43  n. 

Pilotage,  constitutional  law,  703 

Pledge.  176 

Conflict  of  laws,  574 
Policy  power.     See  Constitutional  law. 
Poor,  casual,  36  n. 

Prevention  ol  cruelty  to  animals,  chari- 
table trusts.  127  n, 
Prostiiuie.     See  Chastity,  160 

Credibility,  163  n. 
Public  lands,  pre-emptioner  not  a  claim- 
ant, 277 
Public  policy,  contracts,  875 
Quare  clausum  fregit,  307  n. 
Quo  warranto,  constitutional  law,  721  n. 
Rape.     See  Chastity,  158 

Character,  112. 
Real  property,  conflict  of  laws,  563 
Reasonable  time,  conditional  sales,  434  ». 
Receivers,  compensation,  379 
Religious  societies,  charitable  trusts,  122 
Removal   of  causes,  constitutional  law, 

704  w. 
Rent,  certain  rent,  58  w. 
Restaurant,  305  n. 
Restraint  of  trade,  contracts,  882 
Revenue  law,  17.  877  n. 

Collector's  certificate,  59  n. 
Rewards,  contracts,  835  ».,  846 
Riparian  rights,  166 
Sale  for  cash,    31  «. 
Sales,  good-will  of  business,  18 
Schools,  725  ».,  728  n.    See  also  Constitu- 
tional law. 

Common  school,  346  /i. 
Seduction.     See  Chaste,  156 

Character,  113 
Servants,  compensation,  379 
Set-off,  conflict  of  laws,  579 
Sheep,  43  n. 
Shipping.     See  Charter-party,  143 

Change  of  moorings,  89 ». 
Ship's  husband,  668  n. 
Signature,  forged  check,  222 
Slander.     See  Chastity,  160 

Character,  112  ».,  114  ». 

Masturbation,  163  #». 
Slaves,  citizenship,  249 
Sleep,  confessions,  442 
Stage,  287  n.  [583 

Statute  of  Limitations,  conflict  of  laws. 
Statutes.     See  Constitutional  law 

Clause,  278 

Chapter  headings,  109  n. 
Steers,  43  n. 
Step-children,  232 
Stocks,  "claims/' 274 

Chattels,  166 

Wagering  contracts,  873  n. 
Summary  proceedings, constitutional  law, 
721  #>. 


Supplementary    proceedings,     coastitiH 

tional  law,  721  n. 
Taxation.     See  Constitutional  law 

Certiorari,  65  «. 

Charities,  138  n. 
Telegraph,  contracts,  856 
Tenancy  in  common,  168 
Travellers,  concealed  weapons,  411 1*. 
Treasury  notes  not  cash,  34 
Treaties.     See  Constitutional  law 
Trespass,  character,  113 
Truck  wagon,  20  n. 
Trusts  for  charitable  uses,  122 
Unavoidable  casualties,  37  n. 
Unchaste.     5>^  Chaste,  156  [chants,  319 
Usage    and    customs,   commisston-mer- 

Comparative  negligence,  373 

Conditional  sales,  435  n. 
Usury,  conflict  of  laws,  550,  586 
Virtue,  156  «. 
Vote,  casting,  35  n. 
Voters.     See  Constitutional  law 

Citizenship,  252  [523,  529 

Wages,  conflict  of  laws,  garnishment. 
Warehouse  receipt,  commission  mer- 
Warrant,  certainty,  59  n,  [chant,  320  n. 
Weights  and  measures,  constitutional 
Wild  animals,  16911.  [law,  705 

Will.     See  Codicils,  291 

Children,  229 

Annuity  •*  clear,"  281 

**  Certificates,"  60*. 

Clothes,  286  m. 
Witnesses,  character,  116 
Words,  actionable  words,  163  if. 
Words  and  Phrases: 

"  A  certain   calf  of    the    neat  cattle 

Accused  of  crime.  121 ».    [kind," 43  «. 

Act  complained  of,  381  if. 

Actual  change  of  possession,  90  it. 

Actual  confinement,  497  n. 

Actually  chargeable,  122  ir. 

Administer,  or  cause  and  procure  to  be 
administered,  48  ».  ^ed,  661  m. 

Aflintiy  and  consanguinity  distinguish- 

And   there  deliver  at  freighter's  risk 
and  expense  the  same  on  being  paid 

Any  other  cause,  44  n,       [freight,  147 

Any  party  to  a  cause,  47  11. 

Arrest,  woman,  of  a,  497  n. 

Asses.  43  n, 

Atlantic  coast,  288  n. 

Beef  steer,  43  n. 

Beeves.  43  ». 

Brass  knucks.  40911. 

Building,  commencement  of,  314. 

Business,  carrying  on,  16 

By  chance,  88  n. 

Capital  cases,  28 

Care  and  protection,  157 

Cargo,  147 

Carriage,  19 

Carry,  16 
Arms,  16  If. 
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Words  and  Phrases,  carry — Continned. 

Away,  i6if. 

Oflf,  i6ff. 

Out,  19  If. 
Carrying  on  business,  17 

To  sell,  19  n. 
Cart,  19 
Cartways,  20  if. 
Cas,  20 
Case,  21 
*'  Case    affecting "    contrasted    with 

**  Cause  affecting,'*  22 
Case  arising  in  a  justice's  court,!., 717  If. 
Case  arising  in  the  naval  forces,  22 
i     Case  arising  under  a  treaty,  21  n. 
Case  arising  under  treaties,  I.,  717. 
Case  at  law,  26 
Case  in  law  and  equity,  21 1». 
Case  of  admiralty  and  maritime  jnris- 
Case  stated,  29  [diction,  22 

Case,  special,  defined,  23 
Cases  a^ffecting  ambassadors,  22 
Cash,  31 

Notes.  34 

Payment,  32 

Value,  34 
Cast.  35 

Away,  35  If. 
Caeting  vote,  35  n. 
Casual.  36 
Casual  poor,  36  n. 
Casualties  of  war,  37  if. 
Casualty,  37 

Casualty  or  necessity,  37 «. 
Catalogue,  37 
Catchings,  43 
Cattle,  43 
Cattle  guards,  4311. 
Cattle  turned  loose,  43  n.- 
Cause,  44 

Cause  affecting  persons  who,  etc., 47  n. 
Cause  of  action,  46  #». 
Cause,  of  action  shall  accrue,  or  shall 

have  accrued,  I.,  142  M.  [717  »• 

Cause  of  action  shall  have  arisen,  I., 
Cause  of  complaint,  44  n. 
Cause  of  removal,  4411. 
Cause  or  matter,  47  if. 
Cause  remaining  untried,  47  m. 
Cause  to  be  taken,  47  n. 
Causes  and  suits,  47  n. 
Caveat,  48 
Cease,  48 

Cease  to  be  operated,  48  n. 
Cease  to  inhabit,  48  ». 
Cease  to  reside,  48  if. 
Ceased  to  be  thereon,  48 1*. 
Ceasing  to  reside,  48  if. 
Cede.  ^ 
Cedule,  48 
Celebrate,  48 

Celebrate  a  marriage,  49  if. 
Celebrating  a  rite,  48  if. 
Cellar,  49 


Words  and  Phrases— CSMf/fnntfvf. 
Certain,  58 

Rent,  58  n. 
Certainty,  58 
Certificate,  59 
Chain,  67 
Chair,  67 
Chairman,  68 
Chambers,  68 
Champagne,  68 
Chance,  88 
Chancellor,  89 

Change,  89  [occapfttion,  89  if. 

Change  in  the  property,  its   use  or 
Change  its  original  purpose,  89  if. 
Change  of  grade,  89  if. 
Change  of  possession,  89  ». 
Change  of  title,  89  it. 
Change  of  moorings,  89  if. 
Change  the  form  or  ground  of  action. 
Changed,  89  if.  [89  if* 

Channel,  108 
Chapel,  109 
Chapter,  109 
Chapter  headings,  109  if. 
Charcoal,  118 
Charge,  118 

Charge  and  accuse,  I.,  143  if. 
Charge  and  discharge,  119 
Charge  on  holding,  120 
Charge  to  enter  heir,  120 
Charge  to  jury,  121  if. 
Chargeable,  122 
Chargeable  thereby,  122  if. 
Charged  with  capital  offence,  II.,  728  if» 
Charged  with  crime,  121  if. 
Charges,  120 
Charging  order,  121  if. 
Charging  the  hundred,  I2X  if. 
Chariot,  122 
Chart,  138 
Charter,  141 
Chase,  155 
Chaste,  156 
Chastity,  158 
Cheat,  209 
Chemist,  228 
Cherokee,  228 
Chevisance,  228 
Chicory,  228 
Chief,  229 

Child,  I.,  205  If.;  III.,  939,  417 
Childish,  234 
Children,  229 
China,  234 
Chinese,  234 
Chip.  234 
Chocolate,  234 
Choice.  234 

Choose,  I., '631  If.;  III.,  234 
Chose,  235 

Chose  in  possession,  235 
Chose  local,  235 
Chose  transitory,  235 
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Words  and  Phrases — Continued* 
Chosen  freeholders,  235 
Christian.  238 
Chrisiian  name,  239 
Chuck-a-luck,  239 
Cider,  239 
Cipher,  239 
Circuit,  239 
Circular,  240 
Circular  notes,  240  n. 
Circulating  medium,  240  ». 
Circumstances,  240 
Circumsunces  of  terror,  240  %• 
Citation,  240 
Cite,  241 
City,  256 
Civil.  256 
Civil  action,  257 
Civil  cases,  26 
Civil  cause,  47  if. 
Civiliter,  273 
Civiliter  mortuis,  273 
Civilization,  273 
Claim,  273 

Claim  of  comisance,  277 
Claim  of  liberty,  277 
Claimant,  277 
Claiming  under,  276 
Claims  and  effects,  274 
Clandestine,  277 
Clandestinely  provided,  278  n. 
Class.  278 
Clause,  278 
Clay,  279 

Clay  pits  and  mines,  279  n^ 
Cleanse,  279  n. 
Clear,  279 
Clear  deed,  280 
Clear,  in  the,  281 
Clear  land,  to,  281 
Clear  of  all  incumbrances,  sSo 
Clear  of  assessments,  280 
Clear  of  charge,  280 
Clear  of  expense,  280 
Clear  out  a  highway,  281 
Clear  title,  '280 
Clear  yearly  rent,  280 
Clearance,  282 
Clearly  convinced,  279  n* 
Clearly  established,  279  n. 
Clerical,  286 

Close  the  bargain,  il.,  124  «• 
Clothes,  286 
Co.,  287 
Coach,  287 
Coal,  287 
Coal  mines,  288  n. 
Coal  privileges,  287  n. 
Coal  wagon,  20  n. 
Coals  worked  out,  288  if. 
Coast,  288 

Coasting  trade,  288  if. 
C.O.D  ,  289 
Code,  290 


Words  and  Phrases — Continued* 
Codification,  290 
Coffee-house,  305 
Coffer,  305 
Cognate,  306 
Cognizance,  306 
Cognizance  and  control,  306  if. 
Cognovit,  307 

Cohabit,  I.,  211  if.;  III.,  308 
Cohabitation,  308 
Coin,  309 

Coin  money,  to,  309  if. 
Coinage,  310 

Coins,  gold,  silver,  and  copper,  310  if. 
Collar,  310 
Collateral,  310 
Collation,  311 
Collatio  bononim,  311 
Collect,  312 
Collectable,  312 
Collected,  312  if. 
Collection,  312 
Collector,  312 
Colliery,  313 
Color,  314 
Come,  314 
Comfort,  314 
Coming,  314 

Comniencement  of  a  building,  314 
Common,  346 
Common  assurances,  347 
Common  labor,  347  if. 
Common  law,  347 
Common  pleas,  347  if. 
Common  proceeding,  347  n. 
Common  school,  346  ». 
Common  sewer,  347  if. 
Communicate,  349 
Communication,  349 
Community,  349 
Commutation,  36 
Compact,  365 
Company,  366 
Compelled,  377 
Compensation,  378 
Competency,  380 
Competent,  380 
Competent  authorities,  380  li. 
Competent  clerk,  380  if. 
Competent  court,  380  if. 
Competent  evidence,  380  if. 
Competent  party,  381  if. 
Competent  persons,  381  if. 
Competent  to  dispose  by  will,  381  ml 
Complain,  381 
Complainant.  381 
Complaint,  381 
Complaints,  381  if. 
Complete,  382 
Complete  cargo,  383 
Complete  purchaser,  383 
Completed,  383,  384 
Completing,  382 
.  Completion,  382 
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Completely  issued  and  negotiated,  382 

Compulsion,  407 

Compute,  407 

Conceal,  407 

Concealed,  408  n. 

Concealment,  416 

Concealment,  II.,  75  it. 

Conception,  420 

Concern,  419 

Concerned,  419 

Concerned  in  the  loss,  420  n. 

Concerns,  419 

Condemnation,  420 

Condition,  422 

Condition  precedent,  423 

Condition  subsequent,  423 

Conditional  contract,  423 

Conduct,  438   [heretofore  been,  438  n. 

Conducted,  rights  of  fishery  as  it  has 

Conducting  actions  or  suits,  438  ». 

Confectionery,  234  n. 

Confederacy,  438 

Confidence,  497 

Game,  497  n. 
Confidence  of  the  community,  349  i». 
Confinement,  497 
Confirmation,  498 
Confiscation,  421 
Confusion  of  debt,  660 
Congregation,  660 
Conjunct  capture,  II.,  730  n. 
Consanguinity,  661       [guishedi  661  n. 
Consanguinity     and    aiSSnity    distin 
Conscience,  661 
Conscious,  662 

Of  what  he  is  doing,  662  if. 
Consent,  663 
Consignation,  667 
Consigned,  667 
Consolidate,  668 
Consolidated  company,  668 
Constitution,  669 

Construction  of  a  building,  II.,  603 
Contained  in  a  bam,  II.,  127  n. 
Contemplation,  776 
Contemplation  of  bankruptcy,  776  m. 
Contemplation  of  insolvency,  77)6  m. 
Contempt  of  court,  777  «. 
Contention,  800 
Contents,  800 
Contest,  800 

Contested  elections,  800  n. 
Contiguous,  I.,  190  If.,  191;  III.,  800 
Contiguous  proprietors,  800  n. 
Contingency,  804 

Contracts. bargains  and  agreements,  II., 
Copper  cash,  35  ».,  310  [184  n. 

Credit  in  cash,  35  n. 
Criminal  cases,  28 
Counter-claim,  274 

Court  of  competent  jurisdiction,  381  n. 
Customary  dispatch,  149 
Dangers  of  seas  excepted,  148 
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Deadly  weapons,  409  n. 
Dean  and  Chapter,  no  n. 
Debts  and  charges,  120 
Despatch  in  discharging,  149 
Directly,  146  n. 
Dogs,  43  If. 

Driving  or  conducting  cattle,  43  n. 
Due,  188  n. 
Due  cause,  44  n. 
Due  cause  shown,  44  n. 
Empty,  148 

Estimated  cash  value,  34 
Exchange,  90 
Ex  post  facto,  737  n. 
Facts  of  his  case,  20 
Final  disposition  ot  a  cause,  47  n. 
Fodder  for  cattle,  44  n. 
For  cash,  35  n. 
For  cause,  44  n. 
Forthwith,  146,  193 
For  whom  it  may  concern,  420 
Free  chapel,  109  n. 
Free  of  charge,  120 
Freight  on  right  delivery,  147  n. 
Full  cash  value,  34 
Full  and  complete  cargo,  147  n. 
Game  of  chance,  88  n. 
Geldings,  43  n. 

General  rules  of  arithmetic,  239  n. 
Good  cause,  45 
Good  cause  of  action,  47  n. 
Good  cause  shown,  45 
Hogs,  43  n, 
Horn  chains,  67  n. 
Horses,  43  n. 
Immediately,  146  ». 
In  case  of  death,  30 1». 
In  cash,  35  n. 
In  each  case,  29 
In  the  clear,  281 

Incident  to  the  navigation  of  the  river. 
Incorporated  company,  366  if.         [148 
Inevitable  casualties,  37  if. 
Insolvent  circumstances,  240  n. 
Instrument  adapted  to  coining,  310  n. 
Irresistible  superhuman  cause,  45 
]oittt-stock  company,  366  if. 
[ust  compensation,  378  if. 
[ustifiable  cause,  45 
[ustly  due,  188  if. 
Terosene,  287  if. 
Legal  cause,  45  [696  «. 

Local    and    temporary  distinguished. 
Lying  in  wait,  407  if. 
Manufacturing  company,  366  if. 
Mares,  43  n. 
Moral  certainty,  58  if. 
Nature  and  cause,  45 
Oath  or  other  competent  proof,  381  n. 
On  arrival,  432 
Other  cause,  45 
Other  lawful  merchandise,  147 
Owing.  188  If. 
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Words  and  Phrases — Continued, 
Oxen,  43  it. 

Person  in  charge,  121  i». 
Composing  the  company,  366  n. 

Pig»,  43  «. 

Plying  coastwise,  288  n. 

Previous  chaste  character,  157 
Priority  of  charge,  120 
Private  chapels,  109  n. 
Probable  cause,  45 
Proximate  cause,  45 
Reasonable  cause,  45 
Reputation,  156 
Said  company,  366  n. 
Sale  for  cash,  31  ». 
Same  cause,  46  ». 
Satisfactory  cause,  46  if. 
Seams  of  coal,  313  m. 
Sheep,  43  ». 
Ship's  company,,  366  n^ 
Ship's  husband,  668 
Sit  in  any  case,  30  n. 
Special  cases,  23  11. 
Stage,  287  j». 
Steal,  16  It. 
Steer,  43  it. 

Suit,  controversy,  matter  or  cause  de- 
pending 47  I*. 


Words  and  Phrases — CanHn  ed* 
Taxed  cart,  20  it. 
Terms  cash,  34 
The  company,  366  n. 
This  cause,  47  it. 
To  arrive,  432  • 
To  be  employed,  148 
To  clear  land,  281 
To  **  clear  out,"  281 
To  load  a  full  and  complete  cargo,  147 
To  pay  in  current  coin,  310  n,    [366  n. 
Trading    or   other    public    company. 
Transportation  company,  366  it. 
Truck  wagon,  20  it. 
Turnpike,  366  n. 
Twelve  months  certain,  58  it. 
"Two  cattle,"  43  It. 
Two  disinterested  and  competent  men, 

381  It. 
Unavoidable  casualties,  37  it. 
Virtue,  156  n. 

When  house  is  completed,  383 
With  all  convenient  speed,  146 
With  all  possible  despatch,  148 
Workable  coal  seam,  288  n. 
Working  cattle,  44  n. 
Working  days,  149 
Written  statement  or  certificate,  60  Mb 
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